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PREFACE. 


This  work  has  been  compiled  with  a  view  of  filling  what  appeared  to  be  a  hiatus 
in  the  legal  literature  of  this  Province. 

The  need  of  such  a  work  was  suggested  to  me  by  the  yery  high  value  still 
placed  upon  the  work  prepared  by  His  Honor  Judge  Kamsay  ;  which  however 
jeful  It  may  have  been  in  its  tune,  (and  its  great  usefulness  can  be  testified  bv 
fvery  practitioner  in  the  Province  for  the  last  fifteen  years),  has  been  left  behind 
ly  an  advnncing  jurisprudence,  by  an  accumulation  of  subsequent  decisions  and 
by  the  improvements  of  more  recent  works.  ' 

It  was  this  last  consideration  which  determined  me  to  undertake  a  comidete 
•ynopsis  of  the  jurisprudence  of  this  Province,  embracing  all  the  reported  decisions 
down  to  the  present  time.     Had  my  desire  been  solely  to  place  my  name  before  the 
profession  as  an  author,  I  could  have  found  a  much  easier  and  shorter  road  to  that 
end  by  digestmg  simply  the  decisions  which  have  been  reported  since  the  publication 
Of  Kamsay  s,  or  rather  of  Lusignan's  Digest,  which  brings  the  reports  down  to  a 
aomewlmt  later  period.     Hut,  in  view  of  the  improvements  which  have  been  made 
Of  late  years  in  works  of  this  kind,  I  folt  that  this  would  fail  to  supply,  in  any 
satisfactory  manner,  the  want  which  appeared  to  exist.     To  this  end,  therefore   I 
have  gone  through  with   considerable  pains,    and    not  without    some  degree 'of 
ttiterest  in  the  work  itself,  all  the  published  decisions  in  the  Province,  e.xtondinc. 
back  to  a  period  prior  to  the  Cession,  the  juris]>rudence  of  which  remains  to  us 
now-notwithstanding  the  very  high  eulogy  bestowed  upon  it  by  a  writer  in  the 
Keports-more  as  a  matter  of  anti.jue  curiosity  than  of  real  value.      ■ ,.  doing  this 
1  have  followed  entirely  my  own  system  ;  consulting  in  no  way  the  Digc  sts  already 
•xtaut,  e.xcept  for  the  purpose  of  determining  on  such  minor  points  as  the  number- 
mg  of  the  references,  or  the  typography  of  ihe  work.     My  aim  has  been  to  present 
|o   he  profession  a  chart,  as  it  were,  of  the  jurisprudence  of  the  Province  as  it  exists 
|t  the  present  day;  from  which  all  effete  matter  should  be  eliminated;  in  which  all 
overruled  or  modified  decisions    should  be  pointed  out;   and  which,  placed   in 
|armony  with  die  Codes  and  Statutes  affecting  this  part  of  the  Dominion,  should  be 
fot  only  a  guide  to  the  practitioner  in  the  present,  but  the  basis  of  a  higher  and 
,.#nore  satisfactory  jurisprudence  in  time  to  come. 

I  In  this  aim  I  cannot  conceal  from  myself  that  I  have  not  wholly  succeeded  I 
;#ad  not  proceeded  far  belbre  I  became  convinced  that  to  make  a  perfect  work  of 
^his  kind  would  require  the  labor  of  more  years  than  I  should  be  able  to  devote  to 
«7he  task,  or  the  profession,  it  may  be,  would  be  inclined  to  wait  for  its  completion 
I  The  elimination  of  obsolete  law,  for  instance,  I  found  to  be  as  delicate  an  under ' 
f.Hk!„g  as  the  amputation  of  a  limb,  or  as  the  severance  of  dead  matter  from  a  livine 
Hy  generally  proves  to  be.  What  as  old  law  could  no  longer  serve  as  a  precedent 
tnight  stiU  serve  to  illustrate  the  new ;  what  might  seem  for  the  present  to  be 
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overn.lcd  an.l  dead,  migl.t  bo  revived  in  the  future  i.y  the  supersedence  of  th,. 
adverse    ,.r.nc.ple-as  wiU  be    found  by    reference   to   the  text    to   have    been, 
Irequently  tlie  case.  1 

From  these  considerations  I  have  been  led  to  retain  many  decisions  which  micht ' 
seem  at  first  sight  to  be  no  longer  of  force.      Many,  however,  which  liave  been 
con.idetely  .set  asi.le  by  successive  appeals  to  the  higher  courts,or  by  the  common 
consent   of  subsequent  jurisprudence,  and  were  therefore  no  longer  obnoxious  to 
these  oor.sK  erations.  I  have  altogether  omitted.     Others,  again,  which  have  been  ^ 
aflectcd  n.    lus  way,  either  in  whole  or  in  part,  by  legislative  enactment,  and  which  ' 
are  l.able  at  any  fme  to  be  restored  in  the  same  manner,  I  have  retained,  takin,- 
cjue  to  pomt  out  the  fact  by  reference  to  the  Act  or  article  of  the  Code  by  whid 
they  were  thus  affected.  ^ 

It  is  in  this  way  that  the  references  to  be  found  annexed  to  a  great  majority  ol 
he  .  ee.sH.ns  are  to  be  understood.     Sometinies  forming  the  basis  of,  or  confirm.n- 
tl.e  decs.on  sometm.es  as  modifying  it,  and  sometimes  as  setting  it  aside  altogether' 
Iho  list  of  abbreviations  I  have  given  at  the  commencement  of  the  work  will  alTonl 
the  key  to    hese  references;  though  without  this  they  would  almost  all  be  readily 
undeistood  by  a  j,ractitioner  in  the  Province,  being  confined  entirely  to  the  law. 
afleeting  this  Province,  and  never  in  any  case  referring  to  authorities  outside  of  it 
in  tlie  nomenclature  I  have  used,  I  have  followed  that  of  the  French  civil 
aw,  where  api-licable,  as  used,  in  tha  Code;  substituting  only  the  simpler  and  as 
1  think  more  comprehensive  English  names.  Agency  and  BaUments  for  those  of 
iiuDHuite  aiui  Dcpomt.  \ 

The  arrangement  of  tlie  work,  in  so  far  as  concerns  facility  of  reference  I  havoi 
great   hope  will  be  found  the   most  ellicient  of  any  yet  Ld,  havhiradop 

tins  regard  the  best  features  of  all  the  Ligests  to  wliich  I  have  l.Ll  acLss.  ^ 
On    he  one  hand  I  have  endeavored  to  avoid  that  scantiness  of  reference  which' 

1!"    bfi   .T'r''  '^"  ^"'""'^^  '^  "^"'  "^S^*  ^  ''  ''^^-''  -d,  on  th. 
by  the     ory  related  of  one,  who,  on  looking  over  the  index  to  a  legal  work  came 
across     he  reference,  "Judge  Blank,   his   great   mind."     Feeling  interested 
Uuned    o  the  text  and  found  that  the  judge  in  question  had,  on  a  Ll  for  murd 
sai.l  that  he  luid  a  "  great  mind  to  hang  the  prison'^r  " 

Further  it  will  be  remarked  that  the  date  of  almost  every  decision  is  given  wi,h 
he  eference ;  and  where  two  or  more  decisions  come  together  bearing  oit  the  sam. 
point  or  question,  as  on  the  Affidavit  for  Capias,  for  instance,  they  have  been  arra 
n  n-onological  order  30  as  to  display  at  a  glance  che  course  of  the  jurisprudem. 
0  the  Proymce  on  that  particular  subject.  This  alone  is  an  improvement  in 
aiiangement  over  other  Digests  already  in  existence,  and  one  which  I  cannot  but 
think  will  add  materially  to  the  value  of  the  work. 

On  the  whole,  therefore,  notwithst^mding  the  many  imperfections  which  I  an, 
convinced  will  from  time  to  time  be  found  in  the  work,  I  submit  it  to  the  gen  r 

tTmT  f":  1  ^^P™/^r'«^'  ;-^>"-"'«"  ^'-*.  >"  --  substantial  measure'att:: 
It  will  be  found  to  fulhi  the  end  for  which  it  was  designed. 

Montreal,  I3th  December,  1877.  ^-  H.  S. 
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ASS.-iULT 79'{  7«.> 

ASSESSMENT  ROLL  ... '^^"^ 

ASSESSMENTS 

ASSESSORS 

ASSKJNEE 

AS.SIGNMENT..,..". 

ASSURANCE 

ATTACHMENT ■.■.■.' [',',"  vsr  072 

ATTAINDER ' ^^  '^'^ 

ATTORNEY 

ATTORNEYS  AD  LITEm!.' ■■.'973_inns 
ATTORNEY  GENERAL  ootSlO 

iuci-lol^.^'"^"'^^^^^^--- 

AUCTIONEER.".'.".'.'.'. 

AUTHORIZATION.... 

AVIS  DE  PARENTS ""  " 

AVOWAL 


AWARD. 


IGIl 


70 
77 
79 
79 
79 
80 
80 
80 
80 
80 
80 
SO 
81 
100 
100 
100 
100 
100 
104 
100 
100 
107 
107 
107 
107 
107 
108 
lOS 
108 
108 
108 
108 
108 
130 
1.30 
130 
134 
134 
134 
135 
135 
135 
135 
135 
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3  ABSENTEE. 

ABANDONMENT. 

I.  Of  Action,  see  PROCEDURE  Discoxtixu. 

n.  Of  Claim,  see  PROCEDURE  Transac- 
tion. 

III.  Of  JiDGMENT,  see  PROCEDURE    De- 

.^ISTEMK.NT. 

IV.  Of  Property,  see  ACTFON.S  Hypothk- 
CARY.  HYPOTHEC,  PROPERTY,  J{ENTS 
Perpetiai,,  SUCCES.SION. 

y.  Of  Right  of  Action,, w  ACTIOX. 

V  r.  Of  Vessel  or  Cargo,  see  INSURANCE 
Maiuxe. 

VII.  Of  Wife  OR  Hfsiuxi)..9rc  MARRIAGE 
AniLTERY,  MARRIAGE  CONTRACTS   Com- 

WIXITY. 


ABATEMENT. 

Of  PriiLic  NnsA.NCE,  see  NUISANCE. 


ABOEIGINES. 

n.^y.V.t?.^  Customs  of,  .see  HUDSON  BAY 
COMPANY,   .MARRIAGE. 


ABSCONDING. 


Of  Maker  of  Note— Effect  of,  .tee  BILLS 

w^,.,.'"'-'^*^"^^'^'^'^      AND       PROMISSORY 
AOJLS  WHERE  Maker  Ahscoxus. 


absp:nce. 

t.tK?'"^^    ^''-'^    i.vteriupt  Prescription,    see 
^,]{t}'ty^  EXCHANGE  AND  PROMISSORY 
iNOlES,  Prescription  of  j  PRESCRIPTIOxV 
etc.  ' 

JUDcJifENT™"'"    "''"""    ''"'''''''    ''' 

III.  Of  Consortp, see  CONSORTS. 

'y  V^f,HEiRs,,?ce  ABSENTEE,  HEIRS,  etc. 

A-r  ^X  I  >V'*"''^''""'  *<^^'^  ^^*^T^  Security  for. 
V  J.  Of  Witnesses,  see  WITNESSES. 

ABSENTEE. 

I.  Action  against  Curator  to  Estate  of 
see  ACTION. 

II.  Action  hy  Heirs  op,  .see  ACTION 

LALHANGE  AND  PROMISSORY  NOTES 
SHIP     ^^'^^  ^^  Curator  to,  see  CURATOR. 

V  Prescription  of,  see  PRESCRIPTION. 

V  I.  Provisional  Possession  of  PJstate  of, 

yil  Service  OF,  see  PROCEDURE  Service. 
vHI.  Who  is,  3. 

VI.  Provisional  Possession  ok  Estate  of. 

1.  T!ip  period  at  Mliicli  the  heirs  of  an  nbsen- 
tee  are  entitled  to  an  e/icoi  e«  jt)osse,ssio?t  must 
be  determined  by  the  legal  direction  of  the  court 
according  to  circumstances.  Exp.  Belkt,  2, 
Rev.  dc  Leg.  277.  K.  B.  !."!  7,  !U  A"  h  C.  C. 

2.  Where  a  party  petitions  to  lie  put'  in  pro- 
visional poesesflion  of  an  estate  or  .succession 
devolved  to  an  absentee,  the  petition  must  be 


ACCOMMODATION  PAPER.       4 

accompanied  not  only  with  an  inventory  of  th, 
nrrnKM-ty  of  such  succession,  but  of  tlie   pa 
belonging  to  the  absentee,  in  order  that  the  con 
may  determine   the  amount  of  securitv  to 

R.^..389,  S.  C,  A-  Exp.  Desjardins,  ib.  &  1»T 

Vin.    Who  IS. 

.'?.  In  a  hypothecary  action  in  which  the  de- 
fendant pleaded  the  prescription  of  ten  yea 
and  the  jjlaintitl  replie.l  that  as  the  pronertv  «m  ' 
situated  in  Montreal,  whereas  he  \  X  •    ad 
always  resided  at  Quebec,  that  he  could  o,l 
ho  prescribed  against  as  an  absentee  under    1,, 
llhth  article  01  the  Customs  of  Paris_//e// 
maintaining  the  decision  of  the  Court  below,  tlu 
Court  of  Apijeal  being  cquallv  divi.led,  that  nl 
both  plaintiti  and  detendanc   ^rere  resident    ' 
and  domiciled  ,n  Lower  (-anada,that  tlcvcou 
not  be  considered  absentees,  „'nd  the  pka 
prescription   by  ten  years  was  maintained  will 
costs.     Stuart  Ac  Blair,  2  L.  C.  J     12S    O     - 
1«57,  86  C.  C.  '  ^-  ^ 


ACCEPTANCE-^ee  Sale. 

I.  Effect  of,  .see  ATTACHMENT  by  Gar- 
nishment, W/iat  coL'em. 

Ih  Vf  ^'^^"■"'•^'li^'T,  .'ee  INSOLVENCY 
Ai'.iiKS^S^^^i^^^^^^CHANGE 

Tll.lcTS,  DO\S^''  '''  '^lAKRIAGE  CON- 
]r;  ^f  1>';natioxs,  see  DONATION,  GIFTS 
\    .  Of  Hypothec,  .see  HYPOTHEC. 

WILLS         '"""'''  "''  ^l^QUEST,  LEGACY. 

0^^^^;^^^:  '^'  ^^EI^S  Valibitv 
IX.  Of  Usufruct,  .see  USUFRUCT. 


Acci:ss. 

I.  Right  of,  see   RIPARIAN 
TORS,  SERVITUDES. 


PROPRIE- 
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no  date 
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ACCESSION. 
,See  OWNERSHIP,  PROPERTY,  etc. 

ACCESSOItlES. 
See  CRIMINAL  LAW,  TRANSFER,  etc 


ACCIDENTS. 

I.  Liahilitv  FOR,  see  DA.MAGES    MTTNTrr 
I'f '^  <^ORi>VRAThss,  NEGLIGENCE  KT 

II.  On  Bridges,  see  BRIDGES. 


AC 


ACC 

I.  Of 
ir.  Of 

Ifruct. 
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See  BILLS  OF  EXCHANGE  AND  PROMIS 
SORY  NOTES.  ix<JJii&- 
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y  nidi  nn  inventory  of  tlx 
icces.-iioii,  Imt  of  the  jiari 
itee.in  order  that  the coiiit 
atiiount  of  security  to  U 
er.  E.xp.  De  Grosbois.  I 
B-xp.  Vesjardins,  ib.  &  <J7 

.  Who  is. 

•y  action  in  nliich  the  de- 
prescription  of  ten  year.--. 
I'll  tiiat  as  tlie  property  wu- 
whereas  lie  himself  ha.l 
lehec,  that  he  could  onlv 
us  an  absentee  under  thV 
Liistoins  of  Parif —Ilel,/ 
on  oftlie  Court  helow.tlu 
S  equally  divided,  that  as 
lendant  were  residents  ci 
T  Canada,  tliat  tliev  could 
sentecs,  and  the  plea  ,  i 
■ars  was  maintained  will; 
ii;  2  L.  C.  J.   12H,  Q.  IJ 


JCE—See  S.\lk. 
riACHJIENT  BY  Gar- 

.wINSOLVEXCY 

HILLS  OF  EXCHaNGF 

VTOTES. 

we  MARRIAGE  CON- 

V  DONATION,  GIFTS 
ec  HYPOTHEC. 
BEQUEST,  LEGACY. 

see  DEEDS  Validity 

5  USUFRUCT, 

:ess. 

parian  proprie- 


vSIOX. 
PROPERTY,  ETC. 


ACKNOWLEDGMENT. 


ACCOUNT. 

TO,   see  ACTION 


EN     ReDDITION 

ACTION  Pro 


;i        I.  Action 
hi;  Comptk. 

II.  Bktweex   Paut-vers,  *l 
Socio,  PARTNERSHIP. 

III.  Books  of,  see  ATTACHMENT  Exemp- 
tions. ■  ^''" 

IV.  LiABii.iTV  OF  Agent  to,  see  AGENCY 

V.  Of  TiTORSHip,  see  TUTORSHIP  " 

VI.  Rendering  OF,  4, 5. 

VII.  Settle.ment  OF,  6. 

Rendering  or. 

4.  Appeal  was  had  from  a  judgment  of  the 
court,  condemning  the  appellant  to  render  an 
Account  to  the  respon.lent  under  an  agreement  to 
advance  money  for  the  building  of  a  ship,  to  be 
reimbursed  out  of  the  proceed.s  of  tlie  sale  of  the 

■//'{';  .T."'"'  ,"■'"'  « ■^I'''"*^f'^  a-Kl  charges,  etc 
IM,f,  that  such  an  account  need  not  be  in  the 
form  of  an  account  of  tutorship,  but  may  be 
made  in  the  usual  commercial  lorm.  Sm'eA 
Lompsmi,  5  L.  C.  R.  17,  Q.  R.  1854  ^        '^ 

5.  The  defendant  was  sued  to  render  aceou 
and  pav  plainti.l  one-third  of  such  balance  as 
might  be  in  hi.s  hands.      Defendant  iiled  ),(. 
account   by  which  he  acknowlclged  havii  g  i i"; 
his  hands   besides  a  certain  amount  in  ca.sTi   a 
number  of  sl.ares  in  a  Mining  and  Smellhi^ 
Unnimny-Held,  reversing  j,id|,nent  of  Si  "" 
nor  court,that  he  could  not  be  colidemned  to    aV 
■ne-thirdof  the  par  value  of  such     lares    C 
only  to  deliver  over  and  tran.^fer  to  plain   ff  lis 
hird  of  such  shares,  and  in  default  of  so  doi   " 
';:  l/^.v  an  amount  equivalent  to  their  par  val  e" 
^ole>/ic  >'ituari,20  L.  C.  J.  183,  Q.  B  1875 


ACTE  OF  BIRTH.  6 

ACQUIESCENCE. 

LkiEE:'^lZt'"'''  "^  ^^•'^^^^  AND 
II.  In  JUDG.MENT,  »ec  JUDGMENT. 

What  is. 

'■.^^"derthecircum.'Jtances  reeiiP.)    i.,/7 
nrmuiffS  C    Hnf  (i,„  ou  .•.•'''''''''' con- 

a  party  hi  n  a  enf  ,."''"'""/""  ofat'orney  by 
Presenid  1  ,,„  ^a,  u,%""  •"'"'  Previously  re! 
iWeedingsofthe  fir  5;i""'«cence  in  alf  the 
f i^avowa^anSaU  u  i^'SS';;-  '^-"^  "o 
larity  in  the  rjroceedin  "  ;  ^,'"7  "''■egu- 
e'aC  8  L,  C^T^m^Q'  n  ^i'!,'^^''^'''^^Volson 

'•"^'■pSd'S  of  t'he'  i!  T"'"'  W^""n<-^  hav- 

<lia  L  X  a  p'ri  i.Sion'orr'P'""'^''  '■'•^•" 
liin>art,  althoii.'i,  ,e  1  r/       f  acquiescence  on 

i^r" "" '"'"' '' "''  2«  L-  c:'j."i'g^7,  g^'s: 


OKIES. 


Settle.ment  of. 


ACCOUNTS. 

Action  on,  see  ACTION. 


V,  TRANSFER,  etc.     M      ACCOUNTANT->See  Exi-ekts. 


ENTS. 

DAMAGES,  MUNICI- 
,  NEGLIGENCE,  eti 
.tIDGES. 


'ION  PAPER. 
^NGE  AND  PROMIS- 


ACCRETION_S,,  Substitution. 

J;  ^f  Dower,  see  DOWER. 
^_  H^.^Op  Uscfrcct,  see  DONATION  of  Usr- 

ACKNOWLEDGMENT. 

^eeEVlDENCE,ADMiss.o.Ns. 


ACQUITTAL-S,c  Criminal  Law. 

ACQUITTANCE. 

^^..HYPOTHECDiscuROEOFiPAYMEXT, 

ACTE  EN  BRE^'ET. 

IsIoRYNOtS  t^^^CHANGE  AND  PROM- 
i^auivi  A01ES,PRo.MmoRv  xNoTE,  Whath. 

ACTE  BEFORE  NOTARIES. 

^ec  DEEDS,  NOTARIES. 

ACTE  DE  RENVOI 

See  EXTRADITION,  Warrant  ok  Arre,st. 

ACTE  OF  BIRTH. 

AUTHENTICITV   OF 

alltfen!^^?S:i;':/:,---toap,ea 
"'i>'or, and  filed  as  ex  i  it  whit  .u.  f  Tf^*" 
an   extract  froni  the  b^^J;^   '^:^;;  1/"J,^ 

not  a  false  clbcuiiient  Sce/S^^^^^     "  "'t' 

11  'a  .;,.•■  ^- ^-""'^'^•^^^■•c.  p.     " 

n.  Anii  Md  in  appeal  that  such  extrict  w»« 
onlv  mw(i/a«-e  proof  of  the  date  of  h  iril,  T^ 
coulif  be  contradicted  bv  oral  tes  f„^„y  ''VA"; 


! 


7  ACTION. 

12.  A  juJire  may  on  petition  for  tlie  ratifica- 
tion of  an  acte  of  hirtli  in  tlie  parish  register 
before  proccedinf:  to  jml^'nient,  order  tliat  the 
l)0undaric8  of  the  parish  he  estab'ished  by  a 
surveyor.  Exp.  Decoyau  v.  Veinard,  17  L.  C.  J. 
49,  S.  C.  1873, 


ACTION. 


8 


ACTE  OF  rARTAGE—Sce  Partage. 


ACTION". 

I.  Abakdoxment  of  Richt  of,  1,1. 

II.  Against 
Absentee,  11, 

Assii/nee.  see  INSOLVENCY. 

Attonieij,  15, 

Cliurcli  'Trustee:^,  sec  CHURCHES, 

Co-Sureiy,  !(!. 

Curator 'to  Eittate  of  Absentee,  17, 

Executors,  18, 

Foreiijn  Corporations,  .wc  JURISDICTION 

i.v. 
Goi-eruor  of  Province,  see  GOVERNOR. 
Heirs,  19, 

Juror  for  .Slander,  sec  LIBEL,  etc. 
Le(/atee,  20, 
Magistrate,  21. 

Minor  for  Seduction,  see  SEDUCTION. 
Municipal  Corporations,  see  MUNICIPAL 

CORPORATIONS. 
Kotary,'!'!. 

Partners,  see  PARTNEfiSHIP, 
Partnership,  2,'{, 

Prothonotarii,  see  PROTHONOTARY 
Piddic  OlHc'er,  24-28, 
lieyistrar,  see  REGISTRAR, 
Shareholder,  see  RAILWAYS, 
Shareholder  in  Joint  Stock  Company,  29. 
Supposed  Widow,  30. 
Wije  Separate  as  to  Pr 
Women,  32. 

III.  A.MKXDMKXT   OF,  33, 

IV.  AlM'EAI.AIil.E,  34-38. 

V.  Assu.Mi'SiT,  39-47. 

VI.  Rak  To,,?eeCRIMINAL  law  Acquittal. 

VII.  BinwEEx  Pautxers,  see  AtisuMPsrr 

VIII.  By. 
Agent,  48, 
Alleged  Heirs,  49. 
Architects,  see  ARCHITECTS. 
Assignee,  see  INSOLVENCY. 
Baililf  xe  BAILIFFS. 
Contractors,  see  CONTRACTORS, 
Default,  50, 

Employee,  51. 

Father  of  Minor,  52, 

Foreiqn  Corporation,  53, 

Guardian,  see  G  UARDIAN. 

Heirs,  54-57. 

Husband  to  recover  possession  of  his  wife, 

see  MARRIAGE. 
Jjegoiee,  58, 

Married  Women,  59-02, 
.(l/(«ors,  see  MINORITY. 
Notary,  see  NOTARY. 
Partnership,  63. 
Physician,  see  PHYSICIAN, 
Purchaser  of  Insolvent  Claims,  C4, 
Jiepreatntaiive,  tj5. 


roperty,  31. 


see 


Seamen,  66, 

Sheriff;  see  SHERIFF. 

Transferee,  67. 

r«<or,  see  TUTORSHIP. 

WidoiPcr,  68. 

Wife,  69-70. 

IX,  Cai'se  of,  71. 

X,  ClIAXGE  OF,   72, 

XI,  Com.mercial,  73-80,  - 

X'll.  Co.vcERxixG  Moveables,  81. 

XIII.  Coxdictio  IxDEHiTi,  82-84. 

XIV.  CoxFEssoiuE,  see  Costs  in. 

XV.  Cumulative,  85-97. 

XVI.  Delay  to  Brixo,  see  COMMISSION 
ERS  OF  Schools,  Liahiliiy  of. 

X'VII.  Details  of,  98. 

XVIII    Effect  of  Reservatiox  ix,  99 

XIX.  Ex  Autre  Droit,  100. 

XX.  Ex  BoRXAfjE,  101-118. 

XXI.  Ex  Coiii'LAixTE,  119-124. 

XXII.  Ex   Declaeatiox    d'IIypotiiec, 
HYPOTHEC, 

XXIII.  Ex  Declaration  de  Paternite,  see 
JURY  IX  Civil  Cases, 

XXiy.  Ex  Deliverance  de  Legs,  125,  126. 

XXV.  Ex  Dexuxciatiox  de  Nouvel  (Euvke, 

XXVI.  Ex  Destitution  de  Tutelle,  128. 

XXVII.  Ex  Exhiiiitiox  de  Tithes,  129. 

XXVIII.  Ex  Garaxtie,  130-1,54, 

XXIX.  Ex  LiciTATiox,  155,  156, 

XXX.  ExNuLLiTE,  see  PRESCRIPTION. 
XX'XL  Ex  Partage,  157,  158. 

XXXII.  Ex  Passatiox  de  Xouvel  Titre,  159, 

XXXIII.  Ex  Paterxite,  100,  161. 
XX>;iV.  En  Reuditiox,  162,  187. 
XaXV.  En   Reformation    de   Co.mpte,  see 

Ex  ItEDDITIOX, 

XXXVI.  Ex   ^tlhNTEGRANDE,  188,  193. 

XXXVII.  EnRemere,  194. 

XXXVIII.  En  Repetition,  195-199. 

XXXIX.  ExRescissiox,  200-204, 

XL,  Ex  Resiliatiox  de  Vexte,  see  VEND- 
ORS AND  PURCHASERS. 

XLI,  En  Rktrait  Feodal,  205. 

XLII.  En  Retuait  Lignager,  206. 

XLIII.  En  Retrait  Successoral,  207. 

XLIV.  En  Separation  de  Biens,  208-210. 

XLV.  En  Separation  he  Corps,  211-217, 

XLVI,  Evocation  of,  218. 

XLVII.  For  Ali.mentary  Allowance,  219, 

XLVUI.  For  Breach  ok  Coxtract,  see  CON- 
TRACT. 

XLIX.  For  Breach  of  Promise,  Evidence  ix, 
see  EVIDENCE, 

L,  For  Dowkr,  220-221. 

LI,  For  False  I.mprisoxment,  222,  223, 

Lll,  For  Freight,  .5ee  AFFREIGHTMENT, 

LIII,  For  Cioods  Sold,  224. 

Liy.  B'oR  Infringe.ment  of  Patent,  see  PA- 

LV,  For  Malicious  Arrest,  225. 

LVI.  Form  of,  22!;. 

LVII.  For  Money  Advanced,  227,  228. 

LVIII.  For  Ohstruction  of  Rivers,  see 
RIVERS. 

LIX.  Fop  Penalties,  see  PENALTY,  PRE- 
SCRIPTION. 

LX.  For  Rknt,  Jurisdiction  in,  see  J URLS- 
DICTION. 

LXI,  For  Services  between  Relations,  229. 

LXII,  For  Slander,  230-232. 


-V 


-^S,. 


'ION. 

[FF, 
ISHIP. 


-80.  - 

OVEABI.ES,  81. 

iisiiiTi,  82-84. 

see  Costs  in, 

i-97. 

INC,  see  COMMISSIUN- 

lilili/  of. 

«.       ■ 

KSEllVATION  IX,  99. 
IIT,  100. 

)1-118. 

K,  119-124. 

.TioN    ^'Hypothec,    see 

rio.v  DE  Patebnite,  see 

NCEDE  Legs,  125,  126. 

lOX  DE  NOUVEL  CEUVUE, 

ON  DE  TUTELLE,  128. 
OX  DE  TiTRES,  129. 

IE,  180-1,54. 

X,  165,  15G. 

ee  PRESCRIPTION. 

157,  158. 

y  DE  XoUVEL  TiTRE,  159. 

TE,  IGO,  161. 
3X,  1G2,  187. 

ITION      DE     Co.MPTE,    SCe 

inANDE,  188, 193. 

B,  194. 

iTiox.  195-199. 

).v,  200-204. 

DE  Vente.  see  VEND- 

lUS. 

JDAL,  205. 
QNAGER,  206. 

i'ccessoral,  207. 

1  deBiens,  208-210. 

DE  CoRPri,  211-217. 

218. 

ARY  Alloavance,  219. 

OF  Contract,  see  CON- 

Promise,  Evidence  in, 

:i. 

JXMicxT,  222,  223. 

AFFREIGHTilENT. 

D,  224. 

XT  ok  Patent,  see  PA- 

RREST,  225. 

iVAxcED,  227,  228. 
nox  of    Rivers,    sec 

see  PENALTY,  PRE- 

JICTION  IN,  see  J  URLS- 
WEEN  Rklations,  229. 
:30-232. 
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AC^I'')^:. 


see 


IJi-UI.  For  Tithes, 21;.. 
I       LXIV.  Fob  Trespass,  234,  235. 
.f       LXV.  Hypothecary,  236-255, 
■^:       LXVI.  In  Assumpsit,   see  Assumpsit,  Pro 
■    Sof'io. 

LXVII.  Incompatible  Grounds  OF,  256. 
LXVIII.   In  Declaration  of  Hypothec  see 
Hypothecary.  ' 

LXIX.  In  Demolition,  257,258. 

LXX.  In  Ejectment,  259-264. 

LXXI.  In  Factum,  see  ALIMENTS,  BAIL- 
MENTS, NUISANCE.  i^,uAii. 

LXXII.  In  Name  of  Agent,  265. 

LXXIII.  In  Nullity  of  Marriage,  266-267 

LXXIV.In  Recognition  of  Civil  Status  268 

LXXV.  In  Recognition  OF  Title,  269.   ' 
^  LXXVI.  In  Separation  of  Property 
En  Separation.  ' 

LXXVII.  Institution  of,  270 
■       LXXVIII.  Joint,  271-273. 
LXXIX.  Liability  for,  274. 
LXXX.  Mandati,  275. 
LXXXI.  Mixed.  276. 
LXXXIL  Nature  OF,  277. 
I      LXXXIII.  Nlgatoire,  278,  279. 

LXXXI V.  Notice  of,  see  PROCEDURE 
V-H-vy^V  ^^  J3''i'^"ARY,.w  En  Borxage. 
LAAXvI.  Of  Damages,  280-288. 
LXXXVII.  Ok  Demt,  2Ky. 

TION^"^^'^^^'    ^^     J-«''T<>TiON,  see   LICITA- 

LXXXIX.  Of  Seamen  for  Wages  sec  \fKi? 
CHANT  SHIPPING.  SEAMENrEic'. 

AC.  Of  Trespas.s,  290-293. 

XCL  On  Accounts,  294-296. 

XCII.  On  Agreement,  297. 

v^'Jlr'  y.^  /^"•'■^  ■''^^  Notes,  298-300. 
ALIV.  On  Contract,  301. 
XCV.  On  Foreign  Bond,  302. 
XCVI.  Ox  Judgment,  30,3-307. 
vnvif'  ^^  I'''i"'«isE  OF  Sale,  30S. 
nSlTRATWN'"'""    ''  -^-■•'•--■-'•S   see 

XCIX.   PER.SONAL,  309. 

'".  Petitory,  310-327. 
C[.  Populaire,  328,  329. 
Cri.  Po.ssE.ss()KY,  .330-343. 
CHI.  PRE.SCRIPTION  0K,4ee  PRESCRIPTION, 
t  IV.  Fro  Socio,  344. 
CV    QuAXTo  MiNORis,  .345-351. 
r..4v  H',-*^"''!-'*'  Meruit,  352-358. 
^\n.  Qui  tam,  359-365. 
PTv    o  i^KDHiniToiRE,  366-369. 
1  MENT  ^^'^'''^"'■•""^''''   "f  li'«"T  0F>  see  PAY- 

CX.  Residence  of  Parties  to,  370. 
tXI.  Right  OF,  371,372. 

EXCHANGE  AND  PROMISSORY  NOTES 

|lR.iNSFEROF.  "ii-o, 

On  tlie  ground  qf  Insolvency,  Ibid. 
On  isurions  Contract,  373,  374. 
»^/(«-eaW,vc,s',  375-395. 

fDiscoxTiM^E:'''"'    °''   '''  PROCEDURE, 
p  vfv"  'r"  A'^^couNT,  see  En  Reddition. 

[SA^lVLiclJ.''  '''"'   ^"'"'"^■'^    ^•^^^'  ''' 
?^vv'x  '^/'TKLAE  Directae,  396. 
^AVl.  Union  OF,  397-400. 
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13.  Where  action  was  brouglit  for  vorb.ilslan. 

abandonment  of  riglit  of  actioi.  bv  the  t)la  ntiff 
jn.l'Hving  met  him  snbseq»entlv  tVt  e'arCl 
•U-ry  and  drank  with  him  at^  a  1  otel-/lS 
l.a  as  there  was  no  proof  of  the  plaintiff  iiaS 
.luring  .«„ch  interview  said  an  vthing  to  indicatf 
an  intention  to  ai,andon  his  riglitol'acU-        but 

ine   pica  of  tlie  deteiidant  must  bedismi--«ed 
t'epm  V.  Roland,  8  L.  C.  J.  218    S    C      V  1  i 
L.  C.  R.  .364,  1864.  '  '  '^  ^^ 

II.  Against. 

14.  ^l^we«/ee._In  an  action  against  the  curator 

him 
3L. 


A! 


e  of  impleading  an  absentee  was  by  callin'.^ 

C  R  43[''^'r "i?r'o      '^7'''"'y  v. hreivster^, 
t.K.  431,  !5,  C.  1852,  &  68  C.  C.  P 

^o.Attoriwi.—.K  practising  attornev  is  well 

sued  by  ,,etitio.i  witLut   wril  espec  allv   if  no 

exception  is  taken  to  the  form  of  tfie  procee  ine 

lilrrl' tl}"^\^^V-^  iVm»/<  V.  Boss  ct-    I •«;- 

17  Curator  to  Estate  of  Absentee.-ln  an 
action  against  the  curator  to  the  estate  of  an  ab- 
sentee lor  debts  due  by  the  absentee,  the  action 

18.   Executor.-kxx  e.xecutur  after  the  c.xpira- 

cannot  be  sued  en  dclwcrancedele,,.,.i  Gotrin  v 
C,-;Tuv(»,r,  1  Rev.  de  Leg.  379,  K:  B.  1.^20. 

not  been  nade  parties  to  the  suit,  if  i„  the  i.ro- 
Sress  ot  the  action  they  have  been  made  u'  es 
h  an  niter locitoryjudgmentoftheeourt.  Vioet 
I83(f*    '*''  ■''*"'"■'■' ^"""■'■'^  Reports  394,  K.  B. 

20    Lejutcc-Xn  action  airainst  a  universal 
egateo  is  good  wilhuut    an  averment  tliat  he  is 
the  sole  legatee.     It  i.s  ,he  business  of  the  de  en 
<huit   ,f  there   be   another   to   plead   t lie     i  e 

21.  Mayistrate.-Xn  action  against  three 
magistrates  tor  money  due  umler  a  co.it  .act 
'"*le  byand  with  the  overseer  of  road.s  hi  Qu  e- 
bec  lor  the  repair  of  a  street  which  other  lua-Ms- 
raes  sitting  in  the  Court  of  tiuarter  .Sessbns 
had  approved,  cannot  be  maintained,  Hebert  y 
tollman  et  al.,  2  Rev.  de  Leg.  80,  K.  B.  1817 

ii.  .N/>fe)7/. -Action  was  brought  bv  plain- 
tifl  against  the  defendant  as  ifotarv'  p  He 
on  acconn  of  a  defective  copv  of  a  ,leed  o f  .  e 
pas.sed  belore  the  delendant  [n  which  a  lui  ,t  al 
clause  was  omitted,  plaintiU'claimin.  ,Vo  .. 
ten,!p-t  the  amount  of  his  eosfs.  n„  a-,  :,,"'', 
I'oii  mjaiumd  damages  whicli  he  all'e-cd  to 
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have  suffered  by  the  dismissal  of  his  inscrip- 
tion. The  iletcMxlant  pleaded  that  plaintiff  has 
always  refused  to  deliver  up  the  defective  copy 
111  order  to  have  it  corrected,  and  also  that  upon 
the  inscription  defaiix  the  phiintiff  had  denied 
his  own  sijinature,  which  was  the  suhjeot-niatter 
of  the  inscription.  On  proof  of  these  allejra- 
tions— //eZ(/,  that  defendant  was  not  respoii!si- 
liieand  action  dismissed.  Bourdeaux  v .  Duuuis 
7L.  C.  .1.  3tS.  C.  1862.  ' 

2.^.  /'rt/7H«-«/)/j).— Evidence  tliat  the  firm  or 
partnership  «as  ■' A,  B  &  C,"  did  not  prove 
tliat  the  co-i)artnership  consisted  of  three  or 
more  persons.  Chenie  et  ah  v.  Gervah,  2  Rev. 
de  Leg.  ;m,K.  B.  1820. 

24.  Public  Otfi'ra:— An  action  does  not  lie 
against  the  road  insj)ector  hv  the  clerk  of  the 
peace  for  the  recovery  ot  fees'due  to  him  for  ser- 
vices pertbrmeil  l,y  order  of  the  Court  of  Quarter 
Sessions.  LaiKfri/  v.  Baillariii\  2  Rev.  .le  Leer 
4(0,  KB.  ISlit,  ,t  PerrauUy.  naaiar,j(;"l 
Kev.de  Le<r.  H47,  1814. 

25.  An  action  for  a  voie  de  fait  cannot  he 
maintained  against  an  olHcer  who  executes  a 
writ  issued  upon  a  judgment  rendered  hv  an 
inferior  cuurt  in  a  matter  over  which  such 
court  had  jurisdiction.  Gotidie  v.  Lamilois,  2 
Rev.  de  Leg.  G70,  K.  B.  1819. 

26.  No  action  will  lie  against  ",  sous  voyer  for 
an  act  done  in  ohcdieiice  to  a  pvi.vcs-rerhul  of 
»gnwd  voyer  d\.\]\\wmoUn'a.{Vi.\.      Moijsaii   v 
Gaui-iuARcv.  ,ie  Le-.  350,  K.  B.,&  jjooeuc  y'. 
Ancfil,  1  Rev.  ,lc  Le-r.  377,  K.  B.  1820. 

27.  An  action  will  lie  to  recover  exorbitant 
fees  paid  to  custom  house  olficials,  and  in  the 
name  of  the  owiht  of  a  ves.sel  althoii-'h  uaui  In- 

l8!),"irB!'l8S'^''  '■  ^'"■'■"■"''  '^'"""'■^  ^^^''^"'■'^ 

28.  An  attachment  will  lie  against  two  per- 
sons appointed  hy  commi.ssion  from  the  crown 
to  the  office  of  sheriff  for  the  non-i>avinent  of 

moneys  levied  by  one  ofthem,althougirth6  other 
may  not  have  assumed  the  duties  of  the  olKce 
or  acted  in  any  mannerunder  theircopimission' 
9</«''r''',j^y?/i"'  ''■  -'^'"'''<-'"'  Stuart's  Report.s 

21».  Shaveholder  in  Joint  Stock  Compaiii/.—In 
an  action  ag.ainst  a  sharehoKh-r  for  the  amount 
01  Ills  unpaid  shares  in  a  joint  stock  companv— 
mid,  on  proof  that  the  officers  and  executors  of 
the  company  had  resigned  and  had  not  been 
repfaced,  that,  notwithstanding  Q.  31  Vic.  cap. 
jo,  sec.  20,  the  court  would  order  t'le  companv 
to  proceed  to  the  election  of  new  officers  or  of  a 
curator  according  to  371  C.  C,  and  produce 
acle  thereof,  before  proceeding  with  the  case  in 
question. -Costs  reserved.  La  Compamiie  d'In- 
r  TVoyr  ^^Oricoks  v.  IMert,  2  Q.  L.  R.  182, 

30.  .Supposed  toidow.~A  woman  was  sued  as 
a  widow  ijpon  an  obligation.  In  the  deed  she 
declared  herself  to  be  a  widow,  but  when 
8ue(  she  came  into  court  and  said  that  her 
husband  was  not  dead.  Another  feature  in 
tlie  case  was  an  intervention  by  the  husband. 
1  tie  Court  wa.s  of  opinion  that  the  .vidence 
to  show  that  the  husband  was  living  was  not 
conclusive,  and  he  was,  therefore,  ordered  to 
come  into  court  f„r  tli.^  serment  .upnlchirc.  It 
le  came  into  court  and  said  he  was  not  dead, 
but  living,  the  case  must  bo  dismissed.  The 
husband  ajiiieared  belbre  the  court  in  person, 


whereupon  plaintiffs  action  was  dismissed  as 

against  the  wife,  and  judgment  went  only  against 
the  intervening  party.  Shannon  et  al.  v.  misou 
eta!.,  3  C.L.J.  120,8.  C.  1867. 

31.  IVi/e  separate  as  to  property  .—In  an  ac- 
tion ai'amst  a  married  woman,  in  which  it  was 
alleged  that  she  was  separate  as  to  propertv 
from  her  husband— i/eW,  that  the  plaintitl' wa- 
bciund  to  prove  such  allegation,  either  bv  i)ro. 
duction  of  a  marriage  contract  or  bv  judicial 
sentence.  Wheeler  et  al.  v.  Burketi  et  al.,  4 
L.  C.  J..309,  S.  C.  I860. 

32.  Women.— Where  action  was  brought  on  a 
liromissory  note,  the  defendant  being  describe.l 
a.s  nfilk  majeure  et  u.mnte  de  ses  (//v)/7.v,  and  she 
lileaded  that  she  was  a  minor  and  not  a  mar- 
chande  pnldir/ue,  nnv  had  she  anv  qualitv  that 
would  justilV  a  suit  being  brought"as:ainst'her— 
Held,  that  the  action  must  be  dismissed  Fervii 
v.  Dimnelly.  14  L.  C.  R.  50,  S.  C.  1863. 

III.  A.MENDMtNT  OF, «ec PLEADING,  AVRIT8. 

33.  The  plaintiffs  brought  action  as  the  "  Cor- 
poration of  the  Parish  ot  St.  .lerusalem,  repre- 
sented bv  the  Municipal  Council  of  the  Parish 
ot  St.  Jeru.salem  "— i/,7(f,  on  motion  of  the 
jilaintitl'to  amend  by  striking  out  the  latter  part 
of  the  description,  that  there  would  then  be  no 
lilaintul  before  the  court,  and  that,  consequent- 
Iv,  such  an  amendment  could  not  be  maile.  Tlie 
Onporation  of  the  Parish  of  St.  Jeru.s-alem  v 
Gunii,  3  L.  C.  J.   234,  S.  C.  1859,    19  &  53 


IV.  Api'E.\L.\ni.E,  see  APPEAL. 

H'  .Where  motion  was  made  to  reject  an  aii- 
peal  from  a  juilgment  under  the  Lessor  and 
Lessee  Act,  where  the  total  value  of  the  rent 
for  the  term  of  the  lease  was  onlv  150.  on  the 
ground  that  there  was  no  appeal  to  the  Queen's 
Bench  from  judgments  under  the  Lessor  and 
Lessee  Act,  and  as  the  action  was  for  a  sum  less 
than  twenty-live  dollars,  it  did  not  fall  within 
the  description  of  any  other  case  susceptible  of 
appeal— //('/(Z,  that  the  defendant  having  plead- 
ed an  agreement  on  the  part  of  the  plaintiff  to 
sell  the  property  to  him,  the  defendant,  upon 
being  paid  $400  or  thereabouts,  the  action  was 
appeahible  and  the  motion  must  be  dismissed. 
Gould  &  Sweet,  4  L.  C.  J.  18,  Q.  B.  1859  :  1142, 
sec.  3,  C.  C.  P. 

35.  An  action  in  declaration  of  a  hypothec, 
being  ofthenature  of  a  real  action,  isai.pealable. 
and  the  evidence  must  betaken  in  writimron  the 
demand  of  an\  of  theparties  in  the  suit.  Duponl 
et  ul.  &  Grange,  10  L.  C.  J.  75,  &  16  L.  C.  R. 
146,  &  1  L.  C.  L.  J.  52,  Q.  B.  1865,  and  see 
also  11  L.  C.  R.  282,  13  L.  C.  R.  499,  &  4 
L.  C  J.  18. 

36.  An  intervention  which  tends  to  deprive 
one  of  the  parties  of  the  ownership  and  po.sses- 
sion  ofa  propertv  rented  bv  him,  renders  the 
whole  case  appealable.  Kim/slei/  ei  ,)x\  v.  Nixon 
<0  Sutherland,  15  L.C.J.  271,  S.  C.  1871  ;  1142, 
C.  C.  P. 

37.  An  action  for  $9.33  arrears  of  cens  et  rent'' 
cannot  be  considered  an  appealable  action,  an. I 
u  motion  to  treat  it  as  a  non-appealable  action 
must  be  granted  with  costs.  DeBellefeuille  et 
al.  V.  Markau,  3  R.  L.  33,  C.  C.  1871,  l'l42,  sees. 
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38.  A  liypothecary  acti  n  for  an  amount  less 
thati  1100,  accompanied  by  conclusions  to  the 
etfect  tliat  defendant  be  coiidenmed  to  pay  tiie 
<lebt  unless  he  prefers  to  abandon  the  properly 
is  an  anpealabJe  action.  Rodier  v.  mhfrt  IK 
L.  C.  /.  41,  R.  C.  1872 ;  1142  C.  C.  P 
S.  C.  15  L.  C.J.  269. 


u 


vr.  Bv. 


.  reversing 


v.  Assumpsit. 


.i9.  If  there  1k>  a  special  agreement  an  action 
inddntatns  assumpnit  \\\\\  not  lie.     Hithrock  v 

'-'''«'/'  ^  ^''^-  J^Vp^'-  ?0'  K.  B.  1817,  A:  Fielders 
V    Blaekslont.    lb.  1818. 

40.  The  194th  article  of  the  Cu.stoms  enables 

a  proprietor  to  compel  his  neigiibor  to  build  a 

imtoyen  wall  between  them.    Therefore,  where 

.■aheplaintitf  brought  his  action  in  assumiisit  tor 

;«Money  laid  outand  e.xpendeil— //cA/,  that  he  was 

Viitiiled  to  recover.      Lotonc/ie  v.  Latour/ir  '  i 

■  Jiev.  de  Leg.  353,  K.  B.  1821 ,  ife  505  C.  C. 

41.  Where  action  in  assumpsit  was  brought 
'by  tiie  endorsees  of  a  note  against  the  endorser 
,liir  a  sum  less  than  that  nnide  payable  bv  the 

note,  the  action  was  dismissed.  Mc'Leodv   'Meek 
,3Stuart's  Reports  456,  K.  B.  1831.  "        ' 

42.  Where  action  in  assumjisit  was  broui^ht 
?agamst  the  defendant,  a  contractor,  for  money 
..advanced  to  him  for  the  building  of  a  house 
/"nduch  he  had  tiiiled  to  build— ^cW,  on  the 
.Argninent  of  the  defendant,  that  his  liability  was 

<o  build  the  house  and  not  to  repay  the  money 
•fl  tlnng  wliicli  lie  had  never  promised  to  do,  and 
■the  •elore  that  the  action  in  assumpsit  did  not 
Jie.      Iii(/ham  v.  Kirkpatrick,  3  L.  C.  J.  282 

43.  In  an  action  in  assumpsit  "  for  work  an.i 
,Jabor  done,"  where  the  defendant  pleaded  and 
^proved  that  the  work  was  done  uiuJer  special 

,f '51^"  .agreement,  the   action  was  dismissed 
i  c'Tm  ''■  ^^"^'^"'''^  *'  "'■'  1  ^-  C.  J.  193, 

44.  A  party  has  no  right  of  action  in  assumi)- 
*it  against  his  former  partner  for  debts  allied 
*o  he  due,  or  money  taken  out  of  the  partnersFiin 
funds,  where  the  partnership  has  been  ilissolved 
^le  proper  remedy  beir-  by  an  action  pro  socio'. 

.^finrber  v.  Pdon,  4  L.  C.  J.  37,  S.  C.  1859. 

"„  ,  ■  ,'i  '■'■^'"'^  •*  settlement  has  been  made 
RU'I  a  balance  struck  between  partners— /M/ 
Uiat  an  action  in  assumpsit  would  lie  for  the 
!tf'\7'  c  f/'f'"'""'  ^-  ilfjfenstein,  2  Rev.  de 

hv?  ir  'n  luf^"^'"'"'"''  ""■  ^^«""«'  1  K«v.  de  Leg. 
po3,  K.  B.  1818.  ° 

46.  But  in  a  later  case  in  which  tlie  parties 
haying  been  formerly  in  partnership  niade  a 
Itatement  of  their  partnership  account,  by 
Much  he  defendant  acknowledged  iiimself  to 
be  indebted  to  the  plaintiff  in  the  sum  of  «!2:i2 

J.id    he  plaintitr  brought  action  in  assumpsi 
|.r  the  an,ount-//eW,  that  the  proper  rem'edy 
^as  by  action  pro  socio,  and  the  action  wasdis"- 

mX^tc^'c^'  ''^""'"'  ^  ^-  ^'  ^^^'  ^-  ^-  ^^■ 

47.  Where  a  promissory  note  for  «25  was 
fcarT/"'"  "f."  '^»":^tan-.ps,and  the  plaintiff 
C;™  ?  ^"•o"?'!'  a<^t>0"  in  a.ssumpsit'for  the 

p  at  ttiere  was  no  novation  of  tiie  debt,  and 
^laintifl  was  entitled  to  recover,  nic/mrdv 
Voisrert,  3  R.  L.  7,  C.  C.  1871  " 


48.  Agent. —\  special  undertaking  to  pay  a 
ote  of  hand  (negotiable  but  not  emlorsed)  to 

.I'e  agent  of  the  payee,  i,,  consideration  oh  s 

s  mv  .  -<«i;i'ortan  action  ex  contractu  nx 
lis  oM,  name  fur  the  amount  of  the  note 
Agma  V.  Crutteuden,  2  Rev.  de  Leg.  125,  Tb." 

49.  Alleged  Ae/r.v.-Where  one  claims  to  be 
boir  of  an  estate,  he  cannot  at  the  sameTin  e 
lu-ing  acfon  as  creditor  of  such  estate  iVa- 
v.  Abbott  et  at.,  5  R.  L.  234,  S   C   1873 

iudi,/!f  •"''■~^"  '','■'■''"''  '^■■'^^'■^  ""■  ""i'J'^vit  for 

ju  gment   is   e,,nivalent  to  the  de,,osition  of  a 

ne..s  in  open  court,  and  the  a.lvucate's  fees  in 

i,^T'  "'"/'r  ^"•"^''i«if.i'"l^'H,ent  were 

Bojndon,  1 7  L.  C.  .hi^o,  C.  C.  I,s73,  .t  91  C.  C.  P 

wl?   hn TT    ■'"•''•"'^^'''7'.  •''   '"^''-''"'""t'^    clerk,' 

isn  issed  without  sufhcient  cause-Z/./c/,  that 

inder     I  -    ''"'    "''l""-  ''"'   "'■■^J^'^'^   accrued 

iiiidei    us  engagement  ,lurini;  'he  time   he  re- 

niainc.loutot  emi,l„ynient  without  pravii,..  as 
m  an  action  tor  damages  Ouellet  v.'  Fournier, 
o  i...  L.  ,1.  118,  h.  C.  1862. 

52.  Father  of  minor.~\  father  cannot  brin.- 
action  at  once  m  his  own  name  and  as  natural 

m.lf''  'Vf,  "","«•. '^'"■1'  '^•"'  ^"  ''Ction  so 
\  r^U  'X't  r  '''■^'"'■!?'-  ^'<^'<i  V.  Bechette,  2 
i'.  h.  H.  367,  C.  C.  I8i)2. 

pi'!;w^?''f'^"  '-''»-Pfration.-A  corporation  duly 
constituted  m  a  foreign  country  may  proceed 
tor  the  recovery  of  its  debts  in  Lowe'r  c'anada 

c:;n28,t'RiS8"'''''^'''''^^«''^'^L. 

54.  Heirs.— The  children  wlio  are  proprietors 
of  an  estate  upon  which  the  dower  of  tlieir 
mother  is  charged  cannot  maintain  an  action  to 
recover  posses.sion  of  the  estate  from  a  tiers 
detenteur  who  liolds  under  title  derived  from 
her,  so  lon.r  as  she  survives.  Lemieux  v.  Dionne, 
1  Rev.  de  Leg.  348,  K.  B.  1817. 

5o.  But  an  hei-  at  law  can  maintain  an  action 
Of  account  against  tlie  executor  of  the  will  of 

311,Tb''i82'o'^"'"  '•  ''^'^"'■'''  ^  ^^''■^^^^^^- 

56.  An  action  in  revendifation  cannot  be 
maintamed  by  the  presumptive  heir  of  the  estate 
ami  succession  of  an  absentee  if  lie  be  curator  to 
tlie  estate  of  sucii  absentee,  or  entitled  to  the 
possession  thereof  by  virtue  of  an  envoie  de 
po.isession  or  tiie  deatli  of  the  aljsentee.  Gauviii 
V.  trt/v)/i,  2  Rev.  de  Leg.  277,  K.  B.  1819. 

57.  In  an  action  by  tiie  heirs  of  a  wife,  common 
as  to  property  against  their  father  praying  to  be 
declared  proprietors  of  one  iialf  ofa  farm  belom- 
ing  to  theconimunitv,  it  is  necessary  to  specify 
which  half,  if  a  partition  have  taken  place  and, 
If  not.  to  pr.ay  for  a  partition  by  the  declaration. 
Lalonde  et  al.  v.  Lulonde,  6  L.  C.  R,  97,  S.  C. 
18o4. 

58.  Legatee.— Xn  universal  legatee  who  is 
also  executor  can  maintain  an  action  as  lei'atee 
tor  ft  debt  due  to  the  t,--tatar  by  a  tliird  ber.son 
without  proving  a  ddiv^rance  de  legs.*  Duclos  v. 
Dnpont,  1  Rev.  de  Leg.  379,  K.  B.'l820. 


'  See  nolo  to  page  22.— Ed. 
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69  Marriedwomen.-A,femmecovva-tc, tlioudi 

Her  Imslinnil  miiNt  l,o  a  co-plninti(l  with  l-^r  „r 
she  niui^t  be  expressly  authorize.l  to  sue,    Yovm, 

cannot  sue  alone  for  the  recovery  of  a  note  in 
(aver  of  her  husband,  although  It  anjear  that 
slie  19  common  as  to  property,  cl  /„««  7 
Chamberland,  2  He  v.  deleg.  437,  KB  ' 

61.  But  a  widow  common  as  to  pronenv  and 
executrix  of  her  husband  .leceased,  ca    Ju  ,," 
an  action  tor  a  debt  mobiir.re  due  to  the  eom- 
"iBAm.'  "■  ^^<^«"''^"'  2Hev.   .le  L^g. 

62.  A  witV  in  the  event  of  lier  husband-s  in- 
solvency ci.nnot  sue  by  her  tutor  f„r  what  « ho 
brought  1,1  marriage,  nor  institute  an  action  in 

nM^r"/"'""'  "-''*""'  '"'^  In.sband  for  that 
purpose,  her  proper  remedv  being  an  action  in 
separatum  of  property.  Malhum  etui.  v.  IrennL 
2  iiev.  de  Leg.  4;i8,  K.  B.  1820. 

tl,f f;i  •''«':''.'«•?{"> •-!<'  it  npj)ear  bv  the  evi,lence 

Im  the  p  aintirtfias  a  partner  who'is  not  a  pa  t  v 

to  the  suit  in  an  action  on  belialf  of  the  partnei- 

Hliipthe  court  will  disniis..  the  action  nuit,) 

C4  Purchaser  of  insolvent  claims.—Where  a 
purchaser  of  insolvent  claims  at  a  sale  heM  bv 
the  assignee  of  the  insolvent,  sne.l  on  such  claim's 
-//e/f/,  confirming  the  judgment  of  the  court 
below,  that  the  plaintiff  was^KMind  to  alle'-e  i, 
ln\T\T  f"^I"-r-r''>'''<  "11  'be  fbrmalititrs  re- 
quire,!  by  law  ha,l  been  observed  at  such  sale 
^v'  the  assignee,  and,  in  default  of  doing  so,  the 
act  on  was  .lismissed  on  .lemurrer.  Ste.  Marie  v 
&JJ^'  2  K-..L.  624,  S.  C.  11.  1870,  6c  Ins    Act" 
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is  joined  only  for  the  purpose  of  authorizing?  1,1 
w.  eju  gn,en,  can  oniy  b^edemandci  in'^i'  ,; 

Lc!Sl22;t'c.l.T848;''^*'"''™'*^'"''-^^ 

IX.  CAr.sf:  OP,  see  Right  or. 

71.  On  a  declinatory  exception— //eW,   th-.r 
a  Cfttin'"'"*^  "'■  "''*'■'"'      '"™"  the  w  1, 
'o  show  tbnt   T'-  ':■  •^^■")'"'i"g  tbat  is  requisile 

;^S'v:K,;;:;rrL'V"Sl't'%7^'[ 

/J~.<v.//„,,e.r8L.C.R.^^^-c!S/; 

X.  Change  of,  see  COURTS,  Powkrs  ok. 
72.  Wher«  aj.peal  wa,.  had  fwm  a  iu,l-meii( 

Coint'arH?;.',  "'■'""/""-^  '^'•^"■f-'''^  i"  tlfe  d'ir 
l,Lir    '''"""'"''"'  ""  action  ofdamao-es  for 

Srties  l'";.',"'"'-'*'?:"'  "■'''«'''  ''y  consent^'o  th 
on  a  UiW-JJchl,  dismissing  the  appeal  without 
costs,  that  It  was  not  in  the  power  of  Ue  part 
o  change  the  n.ature  of  the  action  from  tC  „ 
which^i  w^origmallyinsjitute,).  ZS'^ 
-ueitiion,  4  L.  C.  J.  42,  Q.  B.  185(5. 

XI.   Co.MMERCIAL. 


Jfi: 


1875,  sec.  69. 

65.  liepresentafive  {see  n>/  Ar/enO.~Jn  action 
by  a  cor],oration  ,lescribiug  itself  as  the  Cor- 
poraticm  of  the  Parish  of  St?  Jerusntn!  repre- 
seiite,!  by  the  munuMpal  council  of  the  Paris!,  of 
St.  ■Jerusalem-y/eW,  that  nobo,iv  but  the  Queen 
Zer^'T  "r  ""■  ''•■  rP''^f  """'ve,  an,l  it  nuut 
theiclore  be  ,lisn„sse,l.     T/<e  Corporation  of  the 

66.  Seamen.-in  an  action  bv  an  American 
seaman  for   services  allege,!  to" have  been  ren- 
dcre,l  on  boanl  an  American  ship  of  which  the 
defendant  was  master,  a  plea  to  tlie.i,.ris,!icfion 
wa.  put  in-/^e/</,  that  t!,e  court  wouM  enter- 
tain such  suit."  for  wages  by  foreign  ,>^eamen  and 
^yould  notice  the  lex  loci  to  ascertain  ^vhether 
there  ^yas  a  legal  and  subsisting  contract  to  pre- 
vent   the  manner   from   enforcing  pavment  of 
such  services  as  had  been  rendere.l.     Carroll  v. 
Ballard,  12  L.  C.  R.  247,  C.  C.  1861,  ct  C.  35 
Vic.  cap.  .^9,  sec.  18. 
.      67.  Tramferee.~The  transferee  has  a  ritrht 
of  suing  in  the  name  of  his  assignor  for  the  re- 
covery of  the  claim  transferred.     Cremuzie  v. 
Cmchon,  16  L.  C.  R.  483,  S.  C.  186.S. 

68.  JfiWoioe;-.— An  action  by  a  widower  in  liis 
owii  riglit,  and  as  executor  to  his  wife,  can  be 
maintained  for  a  del,t  due  to  their  communitv. 
Blouin  V.  Lebrnn,  2  Rev.  de  Leg.  438,  K.  B  1821 

69.  Wife.— In  an  action  in  \Wiich  the'hueband 


f  J'?'  }  ''«/?'a'nt'ff'  «  tavernkceper,  sue,!  the  ,le- 
fen,iant,  a  fieutenantin  thearmv,  o,  two  n  n  ^^- 
*<ory  notes  made  by  the  latter-7/c/  ufa  '  ;  , 
was  not  a  commercial  matter  .«o  as  to    ,«ti     ■ 

RTiri"B!-18lir"'"'"-*  ^'■"^'^  '■  ^^'^'''^ ' 
74.  In  anotlier  case  where  the  question  aro«e 
/y  /  "n°Pl'°"  "'  '^"'  Pl'-ii'-'ift'tor  trial  bv  im-v- 
7^7,/,  that  an  action  for  the  non  .lelivirv  of  a 
cargo  which  the  ,!efen,!ants,  who  were  mer- 
chants, ha,l,  as  alleged  in  the  declaration  ba  - 
gained  and  .sold  to  the  plaintiff,  a  Mack  °  it     \ 

7o.  In  an  acti,,n   by  a  merchant  against  ,i, 
brewer  for  a  quantity  of  t,eer  stored  in  hi^  cella, 
It  was  he  ,!  to  be  a  commercial  matter  ,!o  I 
to  be  withm  the  Statute  of  Frauds.    Foz<^-  " 
Meiklejohn,  P.  R.  11,  K.  B.  1809 

76.  An   action   on  a  promissory  note  given 
by  one  merchant  to  another  is  a  commercia 
transac  ion  an,!,  as  such,  liable  to  go  to  a  iu 
Gerrard  v.  Hayes  et  al.,  3  R.  L.  458,  1830,  3Js 

to  ll'JWT'  ^"^T  *'-T  ".  co'if'-'ictor  on  a  contract 
to  build  the  brick  and  stone  work  of  a  )iousean,l 
furnish  materials-//eW,  on  an  objection  to  tlu 
admissibility  of  a  witness,  that  it  w^sacommer- 
cial  ac  ion  so  as  to  admit  the  rules  of  evidence 
derive,!   from   the    English    law.    McGrath  v. 

^^Z^'r},^-  9-'^-.iJ'  ^-  C'  1856;  1206  C.  C. 

78.  1  tie  plaintiUs  and  others.  hricklave'-=  and 
masons,  liavmg  undertaken  to  make  certain  ma- 

*  The  caplBS  ad  sat.  no  longer  exists.— Ed 
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'  purpose  of  authorizing  hh 
Illy  U'deniadiled  in  favor  (.i 
^Tj.I-  ^<'^'narais  et  ah,  11 

.   In48, 

?astopropprtviimvaniiral 
'(■rod  against  iipr  even  alU-i 
■fijr  and  a  dav  and  durin" 
■'kI.  Walker  ei  vir.  &  'llZ 
«■«  ofSord,  10  L.  C.  J.  77; 

Right  of. 

^ry  exception— I/eM,  tiuu 
actum  ^'  jiuan  the  wliole 
everything  tliat  is  ^eq^lisi;^. 
on  IS  niaintainalile.  Coih 
I.  L.  R.  204,  S.  C.  1875  I- 
8L.C.K,  18,S.C.1857 


COURTS,  PowKRs  OF. 

ya.«  had  f-oni  ajudgmem 

ly  brought  in  the  Circuit 

an  action  of  damages  fur 

Mvhicli,  liy  consent  of  the 

>  a  petitory  action  founded 
ifHing  tlie  appeal  witliofi 
ntiie  power  of  the  partio 
't  the  action  from  tliat  ii. 
*-  institute.).     Jiic/,a,d  y 

>  Q.  B.  185(j. 


tvcrnkeepcr,  sued  the  dc- 
tiiearniy,ont\vopronii>- 
'  latter— Held,  that  tlli^ 
matter  ,«o  as  to  justify  a 
!'".*    Herald  v.'^liiuu'!-, 

vliere  tlie  question  arose 
nintiff  fur  trial  Ijy  jnrv— 
ir  the  nun  deli ver'v  of  a 
iciants,  who  were  iner- 
in  the  declaration,  har- 
ilamtitf,  ahlacksmith.u 
liiid.    Muni  V.  Jinicc, 

a  merchant  against  a 
beer  stored  in  his  celhir. 
mmercial  matter  so  a- 
e  of  Frauds.    Fozer  v 

B.  1809. 

promissory  note  given  \ 
other  is  a  commercial 
J  liable  to  go  to  a  jurv 

3  R,  L.  458,  1830 ;  848 


contractor  on  a  contract 
nc  work  of  a  liouseand 
on  an  objection  to  the 
)  that  it  wasacommer- 
t  tJie  rules  of  evi.lence 
sli  law.  McGrath  v 
•  1856;  1206  C.  C. 
ithers,  bricklayers  and 
n  to  make  certain  ma- 

r  exists Ed. 
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ji^onry  untler  a  written  agreement  from  tiiedefen- 

^^aut  on  the  Quebec  an.lRichmond  railway,  and 

'iHiaving  during  the  progress  of  the  work  been  em- 

ijiloyeJ  with  some  other  men  at  extra  work  by  the 

■flay,  brought  action  against  the  defendant' and 

prtniuced  their  bro   .eras  a  witness  to  prove  such 

extra  work  ;  but,  upon  objection,  the  evidence 

of  tlie  brother  was  declared  to  be  inadmiBsible. 

.ISubsequeiitiy  the  defendant  attempted  to  prove 

"by  parol  evidence  payment  of  sucli  extra  work, 

ancl,  after  objection,  the  evidence  was  allowed  to 

be  taken  (/e  bene  esse.    Eventually  the  action 

was  dismissed,  and  the  case  having  been  carried 

to  appeal— 7/('A/,   to   be   a   commercial   action 

and  the  judgment  of  the  court  below  reverse<l. 

Faliey  et  al.  v.  Jackson  et  al.,  7  L.  C.  R.  27,  O 

B.  1857,  Si  123.3  C.  C. 

■  :   79.  Action  was  brought  for  the  value  of  lire- 
llrood  sold  and  delivered  by  the  plaintiti,  neither 
i>f  the  parties   being    trailers— //eW,   that   the 
iietion  was  not  a  commercial  one.    Desbarats  v 
Miirrat/,  3  L.  C.  J.  27,  S.  C. 

f^O.  The  claim  of  a  notary  public  for  his  ser- 
vices, Ac,  is  not  a  commercial  matter.and,  there- 
fore, the  English  rules  of  evidence  do  not  apply. 
ilmmas  v,  Archambaull,  9  L.  C.  J.  203,  6   li 
1803.  ■ 


18 


XII.  CoNCER.viNG  Moveables. 


81.  Where  an   action   in   revendication  wa.s 
brought  to  recover  possession  of  a  violin  which 
bad  been  wrongfully  in  possession  of  the  defen- 
dant—//cW,  that  in  such  an  action  each  partv 
had  a  right  to  go  intr  the  question  of  propertv 
Jkrb&i-i  V.  Feiinell,  7  L.  C.  J.  302,  A  I'i  L  C   ii 
'JP-5,  Q.  B.  1863. 
'« 
i,   XIII.  CoxmcTio  IxDE«iTi.     See  En  Repeti- 

tlON. 

82.  No  action  lies  to  recover  back  a  fee  paid 
)  counsel.  It  is  a  voluntary  donation.  Ba-iicron 
.  Panel,  2  Rev.  de  Len;.  205,  K.  B.  1809. 

83.  Money  voluntarily  paid  in  exces.s  of  six 
terccnt.  interest  during  the  time  that  the  statute 

Vic.  cap.  80  was  in  force  could  not  be  re- 
lovered  back  by  an  action  condictio  indehili 
Uassiie  k  Ihinsereau  et  a/.,  10  L.  C.  J  179  A- 
L.  C.  L.  J.  35,  Q.  B.,  1865  &  1048  C.  C.      ' 

84.  But  an  action  condictio  indebiti  lies  to 
focover  back  money  wliieh  has  been  paid,  but 
limler  protest,  in  satisfaction  of  a  prescribed 
pebt,  when  coercion  has  l)een  employed  to  ob- 
|ain  the  payment.     T/ie  Corporation  of  Queliec 

iS^c'c         ^'  ^'  ■''''  ^'  ^-  '^^^^'  ^'^"^ 

XV.  CuHrLATiVE.   &'C'lNCOMl'.tTIl!I,EGR0rXDS 

85    A  possessory  and  a  jietitory  action  can- 
lot  be  joined,  and  if  such  has  been  done,  the 
■ice  cannot  be  cure  I  by  consent  of  the  imrties 
''■epanimr  A  Dujmis,  P.    R.    21,  K.  B.,  &  I 

■'««■ '  T.^'^S'  ^^^'  ^^^^'  '^  15  C.  C.  P. 

t<b.  Ihe  conclusions  of  two  distinct  actions 
annot  be  joined  in  one  and  the  same  declara- 
'°"d  ,V^,«9""'«  v.  Tremblay,  3  Rev.  de.  Lerr,  .S8, 

•inn      "1  f ''^?',  ^°""^«  '"  ""  declaration  for 

iu»,each  founded  on  promises  which  are  with- 

n  the  scope  of  one  and  the  same  action,  with 


conclusions  for  £100  only  is  good.     Caseii  v 
-0/-&Mm,  3  Rev.deLeg.  .39,'K.  BT 

88  If  the  plaintiti  state  in  the  declaration 
tfiat  fie  IS  proprietor  and  possessor  of  a  certain 
lot  of  land,  but  concludes  m  complainte  onlv, 
that  IS  not  a  cumulation  of  the  petitory  with 
the  Fjpsessory.  liouchette  v.  Tach£,  1  Rev.  di 
Ivcg.  351,  Iv.  B.  1820. 

89.  Where  the  plaintiff  brought  action  at  once 
tor  slander  and  for  personal  injury  in  the  shape 
ofviolence,  Ac,  and  the  defendant  pleaded  cu- 
mulation of  actions,  the  pleawasdisinUed  a^  un- 

Q.'b.'!856T'^'1S'.^c'''&.'"*''''  ^-  ^-  ''■'''' 

90.  In  an  action  of  damages  against  an  indi- 
vidual m  his  private  capacity-Z/f/-?,  confirm- 
ing ^.  t.,  tliat  acts  committed  bv  him  in  such 
capacity  cannot  be  joinetl  with  other  acts  com- 
^!,'!'r.' "' '"»  C'4'iicity  as  a  justice  of  the  peace. 
kltll    C  p'"'"'"''  "■*  ^'  ^-  "•  ''^2,  Q.  b!  1857, 

91.  Where  the  executor  of  a  deceased  person 
whose  life  had  been  insured  brought  actlun  for 
the  amount  of  the  insurance,  but  was  unable  to 
produce  the  policy  owing  to  the  fact  that  it  iiad 
been  translerred  as  security  for  advances  made 
by  a  third  party,  but  by  his  declaration  asked 
that  such  third  narty  be  compelled  to  deliver 
up  the  policy— i/eW,  that  ..le  action  contained 
two  separate  and  incompatible  issues  which 
could  not  be  joined  in  the  same  action,  and  must 
c^.nsequentlv  be  dismissed.  Conmiy  k  The 
^rhannia  Life  LMiranre  C'ompaiu/ d  at.,  8 
L.  C.  J.  162,  S.  C.  1864,  A  15  C.  C.  P. 

.  J2.  In  an  action  against  a  school  commis- 
sioner for  having  frnuduletitiv  procured  a  sum 
ot  money  from  tlie  Government  on  a  false  certi- 
ticatc— Held,  that  such  a  complaint  coiil.l  onlv 

lave  reference  to  one  matter  and  an  informa'- 
tion  fiad  to  one  offence,  not  to  two  or  more, 
unless  the  law  under  which  the  one  or  the  other 

onT  'fw?  If  ".''^  ''■    ^'aeaud  V.  7%,  15  L.  C.  R . 
iO.),  (_ .  C .  1865. 

93.  On  an  attaciiment  in  reveniiicntion  of  a 

quantity  of  timber-i/eW,  that   a  partv  cannot 

claim  to  be  proprietor  of  such  timber  an.l  at  the 

same  time  bring  action  for  the  price  at  which  he 

sold  It      Gibwn  et  at.   v.  Moffat  A   Young,  1 

,H  h-  */•  '"^'  ^^-  ^-  1^*''*''  '^'  ''^  ^-  ^-  P- 
,.•  "-A^n^^^^d  in  reimsed' instance  on  the  pro- 
ceeding m  execution  of  the  judirment  against  the 
representative  of  the  partv  co^idcmned,  and  a 
deniand  that  the  judgment  be  declared  executory 
against  them,  are  a  necessary  consequence  the 
one  ot  the  other,  and  are  not  incompatible  or 
contradictory,  but  tend  only  to  the  same  con- 
demnation. D'Estimauville  v.  Tousiqnant,  I 
Q.  L.  R.  52,  S.  C.  1874. 

95.  But  ademand  in  declaration  ofa  judo-ment 
executory  against  the  representatives  of  a  uni- 
versal  usufructuary   legatee,  rendered  against 
him  and  the  universal  legatees  enpropriM,  con- 
demning them  to  pay  to  a  particular  legatee  the 
capital  and  interest  of  his  legacy,  and  a  demann 
against  the  representatives  of  the  said  usufruc-    . 
tuary  of  the  payment  of  the  entire  capital  and 
interest  of  said  legacy,  founded  on  the  allegation 
ttiat  the  revenue  nrA  value  of  the  usufruct  ex- 
ceeded the  amount  in  capital  and  interest  of  liis 
legacy,  are  distinct  and  separate  demands    to 
Which   the  same  enquete  will   not  apply,  and 
which  are  otherwise  incompatible.    lb. 


*^4< 
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ACTION. 


ACTION. 


96.  ^  hero  tlie  p'aintirt'  brought  an  action  for 
♦Jftinagps,  netting  up  Uy  way  of  declaration  as- 
sault and  luitteiy  and.lefainatorv  InnguaKe,  an,l 
throwing  stones  with  intent  to'injure,  alui  ile- 
tendiiiit  pleaded,  l,y  ineans  of  .ieniurrer,  that 
tlie  dechtratiun  contained  several  causes  or 
grounds  of  action  wliieli  couM  not  be  joined  in 
lie  same  suit,  and  aske,!  that  tlie  plaintitf  be 
held  to  choose  between  said  causes  of  action— 
field,  that  the  dilferent  causes  of  action  nien- 
lonci  were  not  contradictorv  or  even  inconma- 
tible.arid  were  pn.nerly  laid  in  the  ,leclamtiun. 
AIeJ/wti.u,ual  v.  iWriu  d  id.,i>\i.  L.  G'J5,  S.  C. 
18i4,  it  lo  it  120  C.C.  \'. 

'•)T.  And  /icl</,  also,  that  where  tiie  defendant 
wishes  to  avail  himself  of  an  accumulation  of 
actions  in  the  plaintill's  declaration,  he  must 
Uo  so  by  declinatory  exception  aiul  not  bv  de- 
murrer.    111. 
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XVII.  Details  of. 

98.  The  details  of  an  action  nee.l  not  be  an- 
ne.xe.  to  or  mentioned  at  length  in  a  declaration, 
and  the  code  has  effecteii  no  change  in  this  re- 

i^u^^i  oo  ..'-';"/,".'■  -"^^"''"'X'^"  v.  Tfie  Ci/y  Bank, 
3  li  L  28,  S.  C.  R,  is7I ,  .t  17  L.  C.  J.  11)7,  .t  50 
\j.  C  Jr. 

XVIII.  Effect  of  Re.skrvatiox  in. 

99.  Wliere  the  plaintitf  reserved  his  subse- 
quent recourse  against  the  defendant  in  the 
«vent  of  Its  being  adjudged  in  another  cause 
then  pending  between  the  parties,  that  he,  thc 
plaintitt,  was  entitled  to  an  additional  sum,  such 
reservation  was  held  not  to  vitiate  the  action, 
especially  as  the  effect  of  it  was  to  avoid  two 
contestations  concerning  the  same  object.  Tetu 
V.  Oarneau  et  al.,  1  Q.  £.  R.  355,  Q.  li.  1875. 

XIX.  E.v  autre  Droit. 

100.  A  plaintitf  who. sues  in  an  action  ertaM</-^ 
^rott  must  make  pr,x)f  of  his  anthoritv,  and  a 
tutor  must  therefore  tile  liis  ncie  de  tut'elle  with 

350   K  B  "'l82'l"     ^^'^^  ^'  ^'"'^*'  ^  ^^^'''  '^^  ^^»'' 

XX.  En  BoRNAGE,  see  BOUNDARIES. 

101.  An  action  en  hornaije  cannot  be  main- 
tained If  the  lands  of  the  plaintitf  and  defendant 
areseparated  bv  a  highway.    lUanchet  v.  J„bin 

fjj   VnUn  If'-'^"''-''  1  ^^'^^^  ^^  ^^'S-  354,  K.  B. 
1817,  &  o04  C.  C. 

102.  A  niitoyen  wall  erected  bv  agreement 
by  two  proprietors  of  a.ljoining  lot.s  of  land  is  a 
bar  to  an  action  of  bormige  instituted  bv  either 
S4,  k"  B.  m?."'  ''■  ^^'''"'""-f'  1  ^e^'-  ^«  Leg. 

lO.S  In  an  action  en  Im-nage  the  defendant 
may  claim  and  prove  title  by  prescription  and 
possession  ou^re  son  titre,  but  lie  cannot  claim 
'^ontrejmMre.  Theriault  v.  Lederc,  1  Rev.  de 
Leg.  354,  Iv.  B.  1H17. 

104.  Evidence  ofan  existing  bornage,  without 
turther  testimony,  aUbrds  1,;.  proof  of  title  of 
any  description.  rartau/<  v.  Ilancourt,  1  Rev. 
de  r,og.  3,54,  fv.  B.  1S20. 

105.  In  an  action  en  bnrnage  wliere  it  was 
proved  that  no  trace  of  a  previous  bornage  re- 


mained, the  land  lieing  only  divided  bv  a  feno. 
—Jldil,  that  tlie  action  was  properly  liroii.-l.t 
LanoucUe  d  al.    k  Jacknon,  7  L.   C.  R.  .^i'.. 

10(i.  The  defendant  in  an  action  en  hnrna.,. 
cannot  he  condeinneil  to  compel  his  neii'hbi.ri 
l>"ni,r  with  liim,  and  conclusions  to  that  etfic 
jvill  he  lield  bail  on  demurrer.  Frmlet  v  l„ 
bnni'ie,  8  L.  C.  R.  218,  S.  C.  18,58. 

107.  In  an  action  en  M(>rna(/e  where  the  dc 
tcndiint  pleaded  that  for  upwards  ,.f  ten  veiir 
previous  to  the  institution  of  the  action  hi"  Iit| 
lios.sessed  his  pnmerty  in  goo<l  faith  and  iindr- 
a  good  title,  and  that  during  all  that  time  th,,, 
hail  existed  between  the  plainlill'  and  deteiiilav 
well  known  and  recugnized  boundaries  in  ll„ 
shape  lit  a  mur  tni/oi/en—JMd,  that  the  exi-i- 
enee  ot  such  a  mur  mi/oi/eii  was  no  bar  to  ll,,. 
phiintijl  s  right  of  action, and  a  survey  would  1. 
ordered  to  be  made,  the  c.ists  of  which   to  l„ 

nw  wi-"*'  ,■  ^•/''■'■^'  '^'  -^^  '^  2251  C.C 
H),s.  \Vhere  the  plaintiffs  title  showed  ad,- 
ticiency  m  superficies,  and  the  defendant's  till. 
sliowed  a  iinilorm  width  Ihroiighont  the  whol, 
depth  of  his  property,  and  line  fences  and  diteln- 
were  proved  to  have  existed  to  a  certain  extent 
hetween  the  two  proiierties— 7/,-/,/,  that  tl,. 
liivisioii  line  should  be  run  in  the  direction  ..i 
the  said  fences  and  ditches,  but  so  as  in  anv  en-. 
to  give  thedefendant  his  full  length  and  breailll, 
according  to  his  title.  Lambert  v.  Bertmml,  i 
L.  C.  J.  115,  S.  C.  1858. 

10!).  The  existence  of  a  fence  for  upwards  (v 
lorly  years  as  a  dividing  line  between  two  i,r,,^ 
perties  will  not  prescribe  the  right  to  brin>'  ni 
action  e/)  bornage  or  the  right  of  the  lawful  owner 
o  such  portions  of  the  property  as  mav  hav, 
heen  improperly  enclosed  l-v  .siich  fence.  /,,< 
'rV';'^,  «iJ^<"'!Itiil/iers  de  V(EmTed  Fabrigne,/. 

it  2242  C.  C. 

110.  But  in  a  later  case— 7/cM,  that  theexi-^t- 
ence  ot  a  fence  for  upwards  of  thirty  years  befoiv 
action  entitles  the  defendant  toclai"ni  such  fenor 
as  tlie  legal  boundary  or  division  line  between 
the  properties.  Fglaugh  &  The  Society  of  th, 
Montreal  General  Hos-pital,  12  L.  C.  J.  39,  &  4 
C.  L.  J.  61 ,  Q.  B.  1808  i  it  2242  C.C. 

111.  And  this  prescription  holds  gooil, 
althoiig  1  the  defendant's  jx^ssession  only  date^ 
Jmck  a  little  over  four  years,  and  although  flu. 
title-deeds  of  the  property  show  the  line  of  divi- 
sion to  be  a  straight  line  throughout  its  entire 
length,  while  the  fence  is  .oo  constructed  as  to 
torin  an  irre<'ular  encroachment  on  the  plain- 
titf s  land.     lb. 

112  Held,  also,  that  verbal  evidence  that  tlu' 
rence  had  been  for  upwards  of  thirty  years  in  the 
same  line  as  it  was  at  the  time  oVtlie  institu- 
tion of  the  action  was  sufficient,  although  it  be 
proved  that  such  fence  was  destroyed  by  lire  ami 
remained  so  destroyed  for  upwards  of  a  year 
and  none  of  the  witnesses  testify  to  having  seen 
a  vestige  of  the  old  fence  after  the  fire,  or  to 
having  been  present  when  the  new  fence  wa. 
built.     lb. 

113.  In  an  action  en  bornage  the  court  m.-n 
order  a  plan  of  the  property  m  question  to  h 
made  by  surveyors,  for  the  jjurpose  of  definiii' 
tlie  rights  of  the  parties.  Mouriau  v.  Corbeille 
14  L.  C.  J.  230,  S.  C.  1870 ;  942  C.  C.  P. 
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:'ing  only  ilividpil  hv  a  tenn. 
ction  wfts  i)roi)i>rlv"br()iii'|,i 
;  Jackson,  7  L.  C.  K,  !ji;V 

mt  in  an  action  en  horxaq, 
'il  to  coni|H'l  his  lici^'lilinr'i,, 
il  (.'oiu;hisioiis  to  that  cH'c,  • 

ilciiHirrer.  Fmdet  v,  /,,. 
!18,  S.C.185H. 
1  en  horuaye  wliore  tlie  d,. 
t  for  upwards  of  ton  vcar. 
tut  ion  of  tli(>  action  \\v  liu.j 
I'ty  in  j;oo.|  faith  and  und.' 
t  iluriiii;  all  that  tinif  thciv 
the  plaintitl'  and  di'ti'iidii^ii 
;ogni/.i'ii  lninniliu'ie.M  in  ih,- 
"!ieii—lkl(l,  that  the  cxi-|. 
DiUtiyeii  was  nu  |,ar  to  ihf 
lion, ami  a  survi'v  would  l„ 

the  costs  of  wfiicli   to  I., 
t's.     Marfidlaue  \    riiuih, 

iamtiir.s  title  showed  a  d.- 
s,  and  the  delendant's  till, 
dth  lhi'oo;;hijnt  the  wIkiI, 
and  line  fences  and  ditcln- 
existed  to  a  eei'lain  cxteii' 
operlies— //cA/,  (hat  th. 
lie  run  in  the  direction  "\ 
:clics,  hut  S(jas  in  anv  cav 
his  full  leiijithand  hrcadlli 
.  Lambert  v.  Bertram!,  J 
i8. 

of  a  fence  for  upwards  i.: 
'\\\%  line  between  two  pn.- 
•ihe  the  rijrht  to  hriiiir  ai, 
e  right  of  the  lawful  owner 
he  jiruperty  as  may  iiav, 
losed  tiy  such  fence.  Lis 
it  VCEuvrcet  Faliriqiie  (!■ 
('.UL.U.J.  !)!),S.C.18UI; 

:a.se— //eW,  that  the  exist- 
ards  of  thirty  years  befon 
ndant  toclai"ni  sucli  fenct 
or  division  line  between 
•y/i  &  The  Society  f,f  th 
pital,  12  L.  G.  J.  39,  <fc  i 
i  it  2242  C.  C. 
ascription      holds     good, 
it's  possession  only  dat^'^ 
years,  and  although  tliv 
rty  show  the  line  ofdivi- 
le  througliout  its  entire 
'  is  so  constructed  as  to 
oachnient  on  the  plain- 
verbal  evidence  that  tlii' 
irds  of  thirty  years  in  tlie 
the  time  of  the  ini«titw 
lufficient,  although  it  bo 
ivas  destroyed  by  fire  anJ 
for  upwards  of  a  year, 
es  testify  to  having  seen 
nee  after  tlie  fire,  or  to 
lien  the  new  fence   was 

horna(/e  tlie  court  m,iv 
perty  in  question  to  i-'-.' 
the  purpose  of  detiniii!.' 
Mouriau  v.  Corbel  lie. 
70;942C.C,  P. 


ACTION. 


.*iil4,     ITiiless  the  boundaries  be  established 

f  court  cannot  decide  the  rights  of  the  parties 
petitory  action,  and  unless  such  liornage  be 
dlliianded  it  cannot  be  ordered.  Fuurnicr  v, 
X*fme,  1.5  L.  C.  J.  270,  S,  C.  R.  1870 ;  :m  C,  C. 
A«t2C.C.  P. 

llj.  Where  nobouiidary  line  exists  between 
the  property  of  two  parties,  an  action  en  bor- 
fUlfft  shdulil  be  brought  by  him  whose  property 
ii^ncroached  upon,  and  not  a  j)etitory  action. 
Oraluim  V.  Kemplfi/,  K!  L.  C.  J.  50,  S.  C,  R. 
18T1  ;   504C.U.  ik'Wl  C.  C.P. 

111).  Where  it  was  proved  that  a  division 
ftnce  had  existed  for  upwards  of  thirty  years 
between  the  properties  to  be  liorniiis,  and  one  of 
the  parties  had  enjoyed  his  jiossession /W(;irA(.'- 
mitil,  pnldimement ,  and  mins  hii/uietiitidH  for 
thi^  period,  lie  had  a  right  to  demand  that  the 
JXHftiidarv  be  ilrawn  accordimr  to  that  line. 
Prntetiniide  v.  (Jliarnm,  17  L.  C.  J.  185,  S,  C. 
1873  ;  2242  CC. 

117.  Where  tlie  plaintiti'  brought  action  en 
h(ini'i[/e  instead  of  a  ]ietitory  action,  and  the 
aOHon  was  maintained — Jlcbl,  in  ajipeiJ,  that,  as 
theipiestion  had  not  been  raised  by  the  ]ilead- 
inge,  and  as  the  judgnient  had  settled  correctly 
the  rights  of  the  parties,  it  would  not  be  dis. 
turbed.  Atkin.vm  et  al .  &  Ilnll  et  ux.,  19  L.  C.J. 
193,  Q.B.  IXU;   17C.  C.  P. 

118.  Where  the  defendant  prays  for  the  dis- 
miBeal  of  the  action  on  offering  to  re-establish 
the  old  lioundaries  he  will  '  ndeinneil  in 
costs.  ThibauU  &  LavalUe,  (  O.  80,  S.  C. 
1874. 

XXI.  E.vCoMPi.-vixTE,  see  Possbssorv. 

110.  An  action  en  cninplainte  cannot  be  sup- 
ported against  a  fabrir(ue  for  the  disturbance  of 
a  jiarishioner  in  the  pos,session  of  his  pew. 
Wexlw  V.  La  Fatiriiiue  de  Quebec,  2  Rev.  de 
Mg.  277.  K,B.  1,h20. 

120.  No  individual  can  maintain  an  action 
«nc(>iiiplainte  for  a  vote  de  fait  committed  bv 
the  opening  of  a  drain  in  a  ptiblio  street. 
BobitaiUe  v.  Campbell,  1  Rev.  de  Lesr,  350. 
E«B.  1821. 

.,^21.  In  order  to  maintain  an  action  en  com- 
uni.e  for  a  voie  de  fait  on  a  fishery  on  the 
iks  of  the  St.  Lawrence  it  is  necessary  to 
ive  possession  by  title  arising  from  "the 
)wn.  Morin  v.  Lefebvre,  1  Rev.  de  Leer  354 
B.1816.  °        ' 

.22.  Complainte  cannot  be  maintained  by 
)  parishioner  against  another  for  disturbance 
^entering  his  pew.     Auijer  v,  Oimjras,  1  Rev. 

23.  In  order  to  bring  an  action  en  complainte 
i  plamtirt  should  have  b.ad  actual  possession 
Ihe  property  for  a  year  and  a  day  prior  to 
institution  of  the  action.     Morin  Fits  v 
f^gyave,  1  L.  C.  L.  J.  95,  S.  C.  R.  1865,  &  2 
J<|C.L.  J.  HI,  Q.  B.,&94f)C.  C.P. 
^24.  Held,  reversing  S.  C.  R.,  that  the  pos- 
Pilsionot  a  year  and  a  day  must  immediately 
Wecede  the  trouble  complained  of,  and  must 
■'    /  V'n'T^^K"  ?"'^  •^•■•'-•i Jt'd .     GaillemMe  v . 
vochelle,  2  L.  C.  L.  J.  Ill,  Q.  B.  18G6.    And 
Id,  also,  that  carrying  away  wood  already  cut 
I.S  not  a  trouble  de  fait  sutHcient  to  found 
ftion  en  complainte.    lb. 


ACTION. 
-XXIV.  En  Demvebance  de  Leo8. 
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125.  A  legacy  vests  in  tlie  heir  at  law,  and 
must  be  divested  by  the  action  en  dilirgrancn  de 
Uw,  or  by  his  own  voluntaiT  deliverance 
Campbell  v.  Shepherd,  I  Rev.  de  Log.  378,  K,  B. 

12l!.  When  the  testator  by  liis  will  dispo.ses  of 
the  whole  of  his  estate  and  possession  and  leaves 
legacies  to  his  heirs,  it  is  not  necessary  for  them 
to  renounce  his  succession,  and  thVir  action 
en  deliverance  may  be  brought  against  the 
executor  of  the  will,  whose  duty  it  is,  if  there  be 
other  heirs,  to  call  fhem  into  tliesiiit.  Ge.tscron 
V.  Canac,  1  Rev.  de  Leg.  379,  K,  B.  1810;    891 

-X.XV.    En  DKNDXCIATfON-  DK    N'ol-VEL  OiluVRK. 

127.  Action  was  brought  asking  damages 
and  the  destruction  of  a  wharf  which  The 
defendant  had  erected  on  the  o]iposite  side  of  a 
navigable  river,  thcreliv  alterini:  the  course  of 
the  river  and  injuriii!;  the  plaintiH"— //cA/,  con- 
tirnimg  the  jmlgments  of  the  Queen's  Bench 
and  .Superior  Court,  that  such  an  action  would 
not  he.  inasmuch  as  it  could  onlv  be  broiii:ht  by 
a  party  claiming  ))rotection  against  a  worl<  coiii- 
inenced  and  by  which,  if  completed,  be  will 
siifier  injury,  nroivii  A  Gu,/i/,  14  L.  C.  R.  213, 
l'.C.,Sc  11  L.  C.  R.  llll.Q.B.  18(14. 

-XXVI.  En  Destiti-tion-  dk  Ti  telle. 

12-^.  In  an  action  en  destitution  de  tiitcllehv  a 
person  who  was  in  no  way  related  to  the  minor 
~UH<I,  that  a  stranger  was  not  competent  to 
bring  such  .-leti,.!! .  O'Meara  Exp.  ic  McClevertu, 
I  L.  C.  J.  195,  S.  C.  1857  ;  28()  C.  C. 

XXVIL  Ek  E.xniniTiON  de  Titbe. 

129.  h\  an  fiction  en  exhibition  de  litre  in  \H51 
tiy  tlie  .seigniors  of  the  seigniory  of  Mille  Isle— 
Jield,   that  such   action  was  abolished  by  the 
statute  abolishing  lod.i  et  ventes.  18  Vic  can'  H)3 
jJimont  et  al.  \ .  Chaurette,  1  L.  C.  J.  180,  S.  C. 

X-XIX-  Ex  G.\fi.\XTiE.  Costs  IX,, ?ee  COSTS. 

l."?;)  No  action  en  gnrantie  lies  against  the 
stierift  or  against  the  defendant  in  consequence 
ot  a  judicial  sale.  Free.i  v.  Martineau  et  al.,  3 
Rev  de  Log.  476,  K.  B.  1809  ;  708  C.  C.  P. 

1.^1.  A  ijarant  formel  or  sim2)le  must  be 
called  into  the  cause  by  writ.  Gauthier  v. 
Irmblay,  1  Rev.  de  Leg.  379,  K.  B.  1811. 

132.  A  purchaser  who  has  been  compelled  to 
pay  to  a  third  party  to  the  discharge  of  his 
vendor  may  be  summoned  en  qarantie  in  an 
action  against  his  vendor  for  the  payment  of 
om'  "^^"Vv  -'^"'•^•'''^  V.  Gauthier  et  al.,  l"  L.  C.  J. 
2J1,  Q.  B.  1857,  reversing  S.  C.  1  L.  C.  J.  42, 

133.  The  defendants  wore  sued  as  contractors 
and  manufacturers  carrying  on  business  with 
liivcrs  persons   unknown   to   the  iilaintitls    in 

o..;,rtner8hip  under  the    stvie    and    firm    of 
■^  Montreal  Railroad  Car  Company,"  and 

abotiXd.-Ec  '^'  "'®  ""'"'"  '"  ''«'''»'^''"''"<'e  ''e  legs,  is 
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the  .Icfcndftnts  |iroi-of,I(.(|  en  guraiitic,  nllo.'inL' 
hut  t  lev  «iTi>  n.|,>int  8t.ifk  coiMpftriv  tiM,|  ..ntiilcl 
o  can  Ml  Ihcir  eo-cor|x)ral,.i-s  to  irnlcMinitV 
tlirni  npinst  llicir  propui-tional  share  of  Ius.h-I 
UeM,  llmt  thoii>;li  one  ilclitor  lia.l  a  riglit  ti.  mie 
'MB  eo-(lflitoi>  in  si,lulo  eu  ijurautir,  that  llieio 
w-asiio  ncluiii  en  ynrantia  hy  ..iieHct  of  share 
hoi.  (M-H    a.L'ainHt    another.     7/o«v/n/  et  ,il     v 

KU.  A  imrclmserofreal  property  pravinir  for 
rntification  of  title  «a.-^  met  hv  o),,,o8iti'on  „/,■„ 
flit'  coiwcnrr-J/e/,!,  tliut  ),e  wa.s  eluitle.i  to  an 
••iction  en  (jumnlie  n..'uinHl  his  vendor,  to  coinnel 
hin,  to  intervene  and  hold  him  harinles-s  from 
Mich    onpo.sition.     Jwhth,   Exu.,    ic    Jwh,h   .fe 
Hollnw)    1  I    C.  .J.  \\H,  S.  C.  1857  ;    15(18  C.  c! 
!.(.>.  And  also  that  in  siieh  action  en  qarmttie 
where  the  writ  had   issued    in  the  same    name 
and  numlieras  tlie  original  procedure,  and  as  it 
were  in    (lie  same  cause,  it  was  not  necessary 
either  to  produce   a   copy  of  the   title  deed  oV 
any  portion  of  the  record  in  such  ori.'inal  nro- 
cediire.     Ih.  o         i  '  ^ 

loO.  Under  a  clause  in  nn  agreement  hetween 
a  contractor  and  a  railro.id  company,  the  con- 

ractor  was  authorized  to  collect  for  his  „wu 
f>eiielit  and  profit  arrears  due  hv  certain  stock- 
holder lor  the  price  of  their  stock  to  a  certain 
f^pecifie.  amount- ffe/,/,  that  in  such  case  the 
'■tockholders  couM  not  l.e  sued  in  the  name  of 

lie  contractor,  and  that  the  company  was  not 
lal.le  to  warrant  or  defend  siuli  contractor 
apams  a  ,,lea  hv  a  stockholder  alle-int'  facts  to 
Miowtlmt  he  was  not  indebted  to  the  conmany. 
nhiiev.  l),th,,k  imte\  Thelmluslnj  Villahe 
■IZ   i'T^:"'.  ^'''"■'"•"y    Company,  7  L.  C.  H. 

1.37.  Where  a  purclinser  liad  resoKI  a  part  of 
the  projierty  pureliai>ed    to  another,  with  -ua- 
i'antee.igainst  all  hypothecs. dehts.  .tc.  and'the 
«tter  111  (akin-   proceedings    in  ratilication   of 
(tic  W.1S  met  by  an  opposition  for  amounts  and 
claims  .against  which  he  was  guaranteed,  and 
Ins  vendor  intervened  in  the  cause  lor  the  pur- 
pose ot  calling  in   his  „uU-ur  as  guarantee,  un„ 
atler   al  owing  ju.lgment   to  he   taken  erpar/e, 
apjiealed  on  the  jrroun,!  that  a  demand  in  ratiii- 
cath.n  of  title   .lul   nut  give  rise  to  an  .action 
en  i/arantic,   tlie    pretension    was    heM    to    be 
entirely  unfounded.     Dowjlas  \  Dinnin,,,  .T  L 
t.  J.  .^.1,  .V  8  L.  C.  R.  501,  Q.  JJ.  1858;  20li2 

1H8.  Wliere  flic  plaintiff  ew  qaraniie  was  sued 

I'V   his  tenant  fur  ilam.nges  occasioned   bv  the 

pulling  downot   tlie  mitoven  wall   by  order  of 

the  detend.ant  en  garantic  Ix'tween  the  properties 

ol  the  plaint, ir  and  defendant  en  j»ranUe,6.vA 

tlie   delendant   en    r/wantie  demurred    on   the 

ground   that   the   iirincipal   defendant   liad   no 

riglit  of  action  en  ijarmitie—IIehl,  that  as  the 

defendant  en  mraniie  only  couKl  he  aware  of 

t  le  facts  which  occasioned  the  damage  and  of 

he  defence  \yhich  could  be  made  to  the  action, 

that  the  i)laintifr(.H  gnrantie  h.id  a  good  ri>'lit 

of  .action,  and  that  although  the  plaintitl'ivi  mr- 

flH/^e  himself  might  L,e  responsible  for  a  part  of 

the   daniaw   recoverable  bv  the   tenant.    Dcl- 

vec/iio  V.  Joseph,  3  L  V,  .J.  22(;,  S.  (".  ].«59, 

13*).  But  hchl  in  a  later  case,  oyerrulinL'  the 
above,  that  tlie  landlord  had  no  right  of  action 
en  garantie  against  the   neighboring    landlord 


in  such  case.     Lyman  d  al.  &  Peck,  6  L.  C 
iH,  I}.  U.  1802. 

1 10.  In  an  action  against  a  registrar 
damages  occasioned  by  tiie  neglect  of  tlie  dii 
dant  to  register  a  mortgage--//^/,/,  genen,] 
without  reversing  the  decision  of  tlie  coun  I 
low,  which  tnamtained  the  action,  that  the  i . 
ceeding  shoul.l  have  iieen  one  en  i/arantie  o'r 
the  registrar  being  the  ynraut  of  the  mi 
sustaining  the  loss.  Monlizuntberl  ii  Tall- 
in h.  U.  R.  2CD,  Q.  B.  1800. 

111.  Tlie  defendant  in  an  Iiypothccary  act' 
wrought  an  action  en  (jnrantic  against  four  ,, 
of  SIX  of  his  vendors,  co-proprietors  liable  uii.|. 
their  dee.    of  sale  to  a  warranty  against  p 
claim  of  the  principal  plaintiff.     The  actim, , 
!/(irnnfic  wna  <liscontiniied  as  to  one  ol  tlu'.l 
fendants   en    (jarantie-IIdd,   that    under   |i' 
deeil  of    sale  each     co-vendor    sold     only   | 
sh.arc  111  the  succession  of  the  common  ance«t, 
and  was  only  liable  to  the  extent  of  such  *ln 
in  tne  action  en  ijarantie ;  the  obligation  of  .-ir 
ranlee  being  divisible  quo  ad  <JamnationenKM 
the  three  defen.iant.s  en  (jarantie  were  con.len, 
e.l  to  in.lemnilV  the  plaintiff  en  gnrantie  to  i| 
extent  of  one  lialf  of  tl      hviiothecary  ilebt   I 
ing  onc-sixtcenth  for  each  .lefen.lant,  with  co- 
ol flic  princi|iul  demand  an.l  costs  of  the  ,1- 
nian.l  f»  garantie  onlv  up  to  the  filin.' of  t' 
p  ea,  inasmuch  as  tlieilelen.lanfsofTeredl.y  tli,' 
r.leas  t<>  .a  I.W  ju.lgment  to  go  against  th'ein  i 
half  of  the  sum   iiientione.l   in   the   Drincin' 
action.     McCarthy  et  al.  v.  Sini'cal  ,1  SCnl. 
''■  ■  "''itneaa  et  al.,  11  L.  C.R.  41,  S.  C.  18fi0 

142.  In  an  action  bv  i  sub-tenant  fo-  .lama-, 
by  reason  oft  l.e  pl.ace  iK.t  being  wind  and  wat. 
igfit— //tA/,  that  an  .action  en  garantie  wun 
lie  .against  the  principal  lessor  by  the  tenai, 
a  though  the  lease  between  then,  contaiiie.! 
clause  that  the  tenant  shoul.l  not  sublet  wit^ 
out  the  consent  of  the  lessor,  and  the  teiiir 
notwithstandiiH'  h.a.j  sublet  without  such  c. 
."ent,  hut  the  lessor  afterwar.ls  receive.l  fr.,i 
hini  theextrfi  premium  of  insurance  cause.l  1 
such  subletting,  the  sub-tenant  being  a  tav. 

uT(:'.c  tip'  ''  ^^""''''  "'•'  11  ^'  <--'•  '• 

143    A  municipality  h.as  no  right  of  action  , 
flra/wi/.f'  .against  its  councillors   on  acco.mt 
malversation,  malice  or  ba.l  faith,  but  onlv  a 
action  of  in.lemnity.    Leclerc  v.  The  Corporali, 

f^.'c.i^'SV^t.f'i^'^t'^''""^^'" 

144.  A.  registrar  ga\'.' a  certificate  of  rcistf 
■  oil  in  lusollice  of  an  obligation  fo  tlie'ell.: 
that  tliree  lots  m  another  registration  distr 
vyere  liyiiothecate.i  for  the  uniount  of  the  obliv- 
ion, omitting  to  state  that  certain  lots  with' 
hi."  own  .listri.a  were  also  hypothecate,!  for  t!, 
same  debt,  an.l  the  purchaser  was  sue.l  for  tl 
amount  of  such  hypothec— i/e?./,  that  lie  li„ 
an  acti.ni  CH  garantie  against  the  registrar- 
liold  him  harmless  by  re.a.son  thereof,  an.l  • 
recover  costs  as  well  of  the  hypothecary  acti, 
as  of  the  action  en  garantie.    'Dorion  v.'lMer 

r'"459"'-.1:^S*'"'  ''  "'■  ''■  ^''""''  ^^  '^ 

145.   To   an    action    by   the   transferee   ...  .. 
case  arising  out  of  a  violation  of  tlie  lease  1 JV 
the  lessee,  the  exception  of  guarantee  can  f 
opposed  by  the  defen.lant,  and  as  the  transft 
was  stipulated  to  be  without  any  guarantee,  tl 
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ACTION. 

Iflferee  was  lM)und  in  law  in  the  same  way  as 
ttutcurs  were  bouiul.     Owkr  ic  Moreaii,  2 

,W.  L.  J.  84,  g.  H.  IrtlJG. 
lii!  An  (issignee  to  an  insolvent  estate  can- 
not be  sued  en  iiaranlie  in  respect  of  a  matter  for 
wjtlth  the  insolvent  was  liable  to  guarantee  the 
riWiititl' en yirnnde.  Hutchins  et  al.  v.  Vohen  A 
^^n,  15  L.  C.  J.  235,  S.  C.  1.871. 

147.  Under  the  Municipal  CihIu  of  the  Pro- 
vince of  Quebec  a  corp(jration  that  i.s  sued  I'or 
dtmagi's  occasioned  by  the  bad  state  of  the 
road"  lifti"  n  riifjit  to  call  i?i  the  pnjprietor  who.'ie 
pK^erty  buunJ.s  the  part  of  the  road  in  (juestion 
as  guarantee.  Goupille  v.  The  Corporation  of 
the  Tou-nship  of  Chester k  liatli,^  K.  L..3,C.C"'. 
1871;.'^24e/.vev.  M.  C. 

l^.  A  signature  to  a  note  having  been  ob- 
tsiacd  from  an  old  wonnm  by  threats  that,  if  she 
,    diA.iiol  sign   It,  her  Ron   would    be  arresteil  f(.pr 
elMfli'ig  money — Hdd,  that  an  notion  en  i/aran- 
I    ««Wnuld  lie  a;,'ainst  the  perscm  who  issiieil  the 
;    threats  to  protect  the  signor  from  a  judgment 
obtained   by  an  innocent /^o/irt/Wf  third  Imlder. 
MM/iirlane  it  Dt'icey,  15  L.  C. .).  85,  Q.  H,  1871. 
I,       Ml).  Action  oftlamuges  was  iirought  tor  the 
,   nraftperformance  of  a  contract  for  tlie  sale  of 
"0«tain  s])ar,s  and  timber,  to  beilelivered  free 
of  charge  to-niorrow,  or  as  soon  as  thev  can  be 
got  out  of  the   hands  of  the  guardian,"  but  the 
purchasers  not  bound  to  take  them  if  not  deli- 
ver«tl  in  one  week,  unless  they  like."    No  ileli- 
Vejy  having  been  made  within"the  time  «j)eci(iei|, 
by  re. ison  of  the  guardian   in   possession  of  the 
spars  and  timber  insisting  on  retaining  it  in  con- 
sequence of  a  writ  ol  iiaisie  arret  issued  in  an 
action  against  the  osteu'iible  owner  of  the  spars 
and  timber,  whose  marks  they  bore,  liaTiii"  been 
served  on  hinijiiotwithstandinj'  it  was  rdieved 
by  subsequent  proceedinj^s  ani?  might  have  le- 
gally been  given  up— 7/eW,  that  an  action  en 
garantic,  founded  on  the  former  right  of  action 
agajn-'t  the  guardian  em  garant,  by  the  original 
contractors  lor  da  usages  for  wrongful  detention 
of  the  sparsand  limber, could  not,  underthe  cir- 
cumpiances,    be  sustained,  and   the   judgment 
awarding  damatres  in    such    action    mu'st    be 
nyerr'M.    Maclarm  &,  Murphij,  i)  M.  P    C  R 


ACTION. 
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C.  1872. 
BO.  Where  the  Bank  of  Montreal  hail  throu-'h 
hianapr  accepted  cheques  drawn  on  it  bv  tTie 
jT  Bank,  and  theCitvBank  had  deposited  them 
he  Banque  Nationalo,  receiving  consideration 
lefor,  and  the  cheques  on  presentation  were 
Ised  and  protested— //eW,  that  the  Bank  of 
%treal  could  not  repudiate  its  acceptance  thus 
Je,  and  was  bound  to  warrant  and  protect  the 
.  Bank  fromall  loss  thereunder.  La  Banmie 
fionale  &  The  City  Bank  &  The  Bank  of 
^treal,  17  L.  C.  J.  197,  S.  C.  R.  187.^^ ;   1727 

il.  Where  the  endorser  of  a  proniissorv  note 
sued  for  an  amount  due  under  it— Held 
he  was  entitled  to  a  dilatory  exception  to' 

lie  hnn  to  call  in  the  7naker  of  the  note  in 

i^'}!  r'l    ■'^<'""^'»'«'«  &  Hemersetal.,5R.h. 
,.,ij  L.  C  1874. 

M^2;  '^''^  publisher  of  a  public  journal  who  is 
^(f  tor   a  libellous  correspondence  ],■     lishcd 
"^^rein  has  no  action  en  garantie  again.-t   the 
P^er  of  such  correspondence.     Armstrong  & 
rtheetal.,  5  li.  L.  217,  S.  C.  1873. 
!63.  An  action  en  garantie  will  lie  against  a 


nil  .iicipalLorporation  by  the  purchaser  of  lan.l 
«old  tor  taxe.s  wlum  he  is  tioub'led  in  liis  pos.ses- 
sioii  by  the  original  owner,  even  afl,.,  the  laine 
of  two  years,  and  even  alU-r  the  land  has  been 
ransferre.l  to  another  win*  has  himself  call..,l  in 
he  purchaser.      |»  urfele  et  al.  .t   The  Corpora- 

(t  B  •(8?;riSr.M"'c'''""''"'''' "  "•  ^- ^■»^' 

151.  The  imrchaserofland  sol,|  bv  a  corpora- 
ti-n  tor  taxes  has,  even  after  the  lapse  of  iwo 
.vears  fnm,  the  time  of  sale,  an  action  ««  ,/aran- 
<M  against  the  corporation  which  sold,  ai'd  the 
cornoration  which  caused  it  t,j  be  sold,  for  errors 
nnJ  irregularities  of  their  respective  .secrCarv 
treasurers.  BartUyic  Boon'  &  Armstrong-& 
The  Crporation  of  the  Count;/  of  Beouce  etal  , 

XXFX.  Es  LtciTATioy,  see  EyPAriTAOE, 

155.  Plaintiff  brought  a  lion  in  licitation 
"t"n  immovable  oroperty  held  jt,«r  indivi^  l,v 
the  parties-//,,  „,  that  an  action  en  licilntim 
al»ay,s  contained  a  demand  en  partake,  and  that 
m  such  action  the  i)arties,  rilaintitf  and  delen- 
ilaiit,  are  in  the  .same  relative  i.osiiions,  each 
»iv ty  being  at  the  same  time  pfaintilV  an  1  de- 

mt''!!";-  /',";!r"  '■  ^'^•"J'^  "  ''^■'  i^  l.  c.  u. 

.  l.")(;.  And  held,  (iUo,  that  the  cau.se  of  action 
in  such  case  IS  the  joint  ownershipmr  (■;*,?/,•/« 
itself."'  A."  ""'^'^  i"Jivi.sibility  Of*  ti.e  ,,ropem' 

XXXI    En-  Pakt.vck,  see  Ex  Licitatio.v. 

157.  In  an  action  en  i)artage  d'h^-idiU  M  the 
co-lieirs  must  be  parties  to  the  suit,  either  as 
plaintitis  or  defendants.     Lava-dii^re  v.  Laver- 

'''^'y'^}i;-y-^^oL>'<i.M7,K.B.mfii  920 c.c  p 

108.  Although  a  usufructuarv  be  in  possession' 
an  acf  jii  en parta;,c  will  lie  for  the  assignment 
of  the  portion  of  each  heir  of  the  property^  which 
IS  so  possessed      Poulin  v.  Fedardeau,' \  Rev 
lie  Leg.  oOu,  K.  B.  1821 ;  J90  C.  C. 

XXXII.  Ex  Passatiox  de  Nouvel  Titkk. 

159.  In  an  action  by  the  transferee  of  a  co*i. 
stituted  rent  to  ob.tain  a  renewal  of  the  title,  the 
plamtift  not  having  previously  demanded  such 
re.iewal— i/dW,  that  lie  could  not  obtain  thecon- 
clusioii.s  01  his  acu.)n,  and  i  lust  pav  costs 
Guenard  v.  Guaij,  4  L.  C,  R.  27,  C.  G.  1853. 

XXXIII.  En  Patekxite,  see  seduction. 

160  The  mother  of  an  illegitimate  child, 
though  not  appointed  tutrix,  h.is  an  action 
against  the  father  of  the  child  for  its  main- 
tenance. Bilodeau  v.  Tremblay,  3  R.  L  445 
S.  C.R.  1871;  240  C.C.  ' 

101.  lint  held,  in  a  later  case,  that  in  such 
action  the  plaintitt'niust  join  with  herself  a  tutor 
I'ro'  °7  ^e'lerself  appointed  tutrix.  Giroux 
V.  Hebert,  5  R.  L.  439,  S.  C.  1874. 

XXXIV.  Ex  Reddition  de  Co.mpte. 

162    In  an  action  en  reddition  de  compte.  if 
the  defendant  does  not  render  his  account  the 
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plaiiiiiii    taiiiiiit   (A'  plinin  ulitiiiii  |iii/-"ii('iit   for 
(lie  MtlUi  licdi'riiilinl-  :  lie  iiMi»it  iTi'V  »l        isdur 
J"  him  <ir  iiiiivi' for  an  attfti'liiiM'iil.      Ih/scii   v 
}frCh(re.  1  It.v,   .lo  Lojr.  ;)r,l,  ]<.   H.    1809;   c:,,i 

Ki.'J.  WluTf  till'  1,  lit  \vn»  to  lie  ili'tennincil  l.v 
tlic  value  of  llio  nri!.  I.h  nmniii(ii<tiirc(l  in  (liV 
pn'iiii^cN  IcaM'il— //(A/,  tliat  llic  !- s-oc  conM 
i^M  iiiuifilAiii  nil  action  to  ui'cdiiui,  Vhuik/  v. 
Mnklijiihu,  1  Ki'v.  (Ic  \.i-^.  .iril.  K.  li.  I><(i!i.' 

J(i4.  /ii  HM  Uftion  to  acruiiiit  a^raiiixt  a  tutor, 
tlu'  oath  ol'lhc  ili'lt'inhiMt  u-  to  Jc/irnurM  iiiiiili<iueii 
i»  a  Hulliuifiit  v.iuchci-.  liticinc  v,  Haciiic,  1 
Ui'v.  ,U'  LtJ^'.  ;t51.  K.  It.  isio. 

Iti'j  WlnTf  varioM-  smiiM  have  licrii  received 
h.v  a  deli'iidaiit,  an. I  the  laels  art  nucIi  that  the 
creditor  inav  Mue  him  in  aeeount.  still,  if  he  see 
fit,  he  mav  hriii;:  hiw  aetioti  lor  monev  had  and 
received,  llir  in  his  action  the  |ihiintiir takes  il,,. 
"/iitu  /ii-dlKihifi  vn  llirn^'p||■.  and  ot'this  thedcH.n 
'hint  cannot  com|ilain.  Lirlvrc  \ .  Hi.ii,  1  Itov. 
lie  I,.'j:.  ;(,-,|,  K,  H.  |,m|7. 

hit).  All  joint  executorswho  have  acted  nnl^t, 
in  an  action  to  account  af:ainst  IhetM,  lie  made 
liarties  to  the  suit.  Ihwte  v.  (,Viw,  1  Hev.  de 
Lej:.  .•<"):'.  K.  H.  1«12. 

Ili7.  In  an  action  to  nccoiinl,  the  defendant 
miiMt  not  (ile  .in  account  hut  must  plead  to  the 
action,  and  if  he  do  not,  the  iilaintifFon  motion 
will  ohiain  leave  to  |iroceed  i-xjiiirtt'..  CViurrnit 
r.  Liz,,lle.  1  Hev.  de  Lci.'.  ;^J'i,  K.  J5.  lSlt<. 

llit<.  Where  a  farin  if^  l(a.«ed,  and  the  rent 
IS  to  he  half  of  the  aniiuul  proceeils,  and  is 
to  be  paid  and  delivered  to  the  landlord,  an 
action  to  account  can  he  maiiilaincil  i^'ain.-t 
the  tenant,  liaiiilividije  v.  Dtincis.  1  liev  ile 
Lff:.  .'iM,  K.  H.  isl'.i. 

li)9.  'I'lie  heir  at  law  can  maintain  an  action 
to  account  a^'aiiint  the  executor  ol  the  will  ol  a 
te.xtator.  MrI.ean  v,  Mcf'onL  1  Kev.  de  Lei'. 
3o2^K.I{,  irJO:  itl.SC.  C. 

170.  The  ituman  Catholic  Uishop  lia.s  no 
authority  tocomp(d  the  inarj:uillier,«  of  a  jiariKJi 
to  render  an  account  of  their  ijcslion  in  ollice  ; 
hut  an  action  to  account  can  lie  maintained  lor 
that  purpose  hv  the  Fahriipie.  The  Fulirufiti'  de 
St.  J,nii  fori  J,,/,/  V.  V/iouinard,  1  lU  v.  do  Le.'. 
332,  K.  If.  iHlili. 

171.  When  hetween  co-partners  a  halance  lias 
heen  struck,  an  action  of  assumpsit  cir  of  deht 
will  lie  for  the  amount,  hut  if  no  hahince  has 
iieen  struck  the  action  will  he  to  I'ccoiint. 
Mobinson  v.  licijf'enstein,  1  Kev.  de  J  '.  ;<u'> 
K.  H.  1821. 

172.  A  principal  may  sue  his  ajrenl  to  account 
or  for  moneys  he  made  at  his  election.  Duliurd 
V.  Boy,  1  Kev.  de  Leg.  ;tJ2,  K.  K.  Ksl8;  1713 
CI-/. 

173.  A  stockholder  in  a  joint  stock  comjiany 
"■i.  brini,'  an  action  \o  account  a<:aiiist  the  cor- 
t-.  'oi',  and  thereby  contest  the  validity  of  a 
.ly-i  •  .lu'!-.  by  a  board  of  its  directors.  '  A'ci/s 
V.  7  '/,     ..Mw'.  c  F'  -   Assuruhm  Co.,  S.  R.  425, 

17-J,  .'..  .1  ;W!,;on  loaccc'T.'— //,?W,  tliat  the 
dete:iii.i.'H  •!»>  be  coinpeKi'.  lo  render  an  ac- 
count citliti  b\  pecuniary  condemnation  or  bv 
conirai  lite  par  corjys.  Ilatjes  &  David,  ;H  Kev.  de 
Letr-  245,  Q.  B.  1848  ;  2272  &  2273  C.  C. 

li';>.  In  an  uclion  to  accouiilajrainst  a  curator 
to  an  absentee— //eW,  that  such  action  would  lie 
at  the  iiLStunce  of  any  of  the  creditors,  he  being 


ACTION. 

the  Minndalory  of  all  the  creditors,  and  tlim 
such   action   it   In   not  necet-sary  to  call  in  . 
aliHenli'e  by  ndvertiseineiil,  but  that    -erviif 
the  curator  was  siitficien;,     Mnriihii  \     k,, 
<'taL,4  L.  C.  H.  IfJ.S.  C.  U.r,:\.  ^    ' 

17H.  A  tutor  sueil  in  an  action  to  Bccoiini  , 
jdead  that  he  has  rendered  an  account  belnr, 
brin;:iii;.'  of  the  action,  renew  liis  accouhi 
Court,  and  com  hide  Hiat  hin  naid  accoiiiu 
•eclared  go(K|  and  valid,  and  that  the  pluj,, 
be  cond-iiined  in  cost-.  Trudett*  etui.  v.  ;,', 
4  !,.  C.  K.  222,  .S.  C.  bs.W. 

177.  Hut  ill  another  action  to  acioiiiit— //, 
not  competent  for  the  defendant  to  plead  tluu 
had  ncknowled;.'id  himself  bound  to  rmdi  r 
account,  and  that,  farther,  he  had  renden.l 
acciiiiiit  by  which  he  acknowledge  1  to  ohi 
certain  balance  for  which  he  <'oiifes.ed  juil 
iiieiit.     Anbin  v.  IJsluin,  4  I,.  (  ,  K.  225,   •  - 

17H.  Held,  also,  that  during  the  pendens 
the  action  the  delendant  could  not  be  oidcrcil 
pay  the  balance  acknowledged  by  him  to  be.i 
lothepluintilf.     lb. 

17!).   Where,  in  an  action  to  account  broii. 
by  the  jilaintilf  as  curator  to  a  vacant  success" 
against  the  delendant  as  being  in  possessio;, 
the  estate,  the  defeiidf.nt    pleaded  that   the  , 
ceased  died  in  oiieoftiie  I'nited  Stales,  and  li 
lier  estate  devolved  upon  her  heirs,  there  be 
no  vacant  succession  in  this  countrv,  ami  ij 
the  plaintiir  was  named  curator  wit]iout  imi 
on  petition  of  a  party  not  a  relative  or  credi 
of  the  deceased  or  interested  in  iier  estate,  m 
on  theaiivice  olpartk-s  not  related,  nor  credit.  ■ 
nor  interested  in  the  estate, and  without  anv  i 
cessiiy  being  shown  for  such  appointmpiit—//, 
that  the  deremhuit  hud  no  right  or  intfre.-^t 
contest    the   quality    of  'he    curator    on    sn 
grounds,  and  that  the  i.lea  must  therefore 
dismissed,    liextou  v.  Boston,  C  L.  C    H   1- 
S.  ('.  185ti. 

180.  In  an  action  to  account  against  the  ■ 
cretary-treasiirer  of  the  School  Commission, 
ol  ("hambly,  where  t)ie  delendant  pleaded  li 
he  had  already  rendered  his  account  and  recei\ 
a  linal  discharge — Held,  that  the  proper  : 
course  was  by  an  action  en  rrfurmatioii 
roni'ifc.  Tlie  School  Oommissiom-rs  of  Chatd 
V.  I/ickei/,  1  L.  ('.  J.  I8t),  S.  C.  1857. 

181.  An. I  ir  .11. )th"fsin>''ar  action— 7/eA/. 
plea  of  the  delendiir  Mu,;  he  had  aire:  .lv  r» 
<lered  his  account  m  !  '••■  •  ived  his  d'  ■  %  u'. 
that  the  acti.n  ...i.hI  ,io«  I.o  without  alUgali' 
of  fraud  in  the  lo.-i  iiccoiiiit.  The  School  V,„ 
mis.sioifers  of  the  Muiu'cipality  of  St.  Michel 

''andretiil  v.  Bustien,  4  L.  C.  J.  123,  S.  C. 
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182.  Action  to  account  was  brought  agaii 
the  .secretary- treasurer  of  a  municipality,  ji' 
on  his  refu.sal  to  do  so  judgment  was  render, 
ordering  him  to  pay  the  amount  established  I 
proof  t.  be  due,  with  interest  at  the  rate 
twelve  per  cent,  and  subject  on  his  faihirr 
roiilniinte  par  corps.  The  Conporatioii  of  I' 
Countij  of  Chamhly  v.  Loupret,  4  L.  C.  J  I' 
S.C.  1859;  107  M.C. 

IS3.  In  another  case  where  the  defeinln 
pleaded  that  he  had  already  accounte.l  ai 
tiled  with  his  ple.is  copie.'^  of  (wo  ac-j:-:: 
alleged  to  have  been  previously  rendered,  a 
the  issues  were  so  joined— /M/,  that  the  plain: 
could  not  file  d^bata  de  cmpte  until  the  is- 


ACTION. 

f  nil  the  rrcditoro,  mid  timi 
1  not  iicce.Mnnrv  lo  I'ulj  |i,  • 

■I'tiHCIIlCIlt,  llllt'tllllt     -criK  . 

iiillicifii;.     Mitrphii  \ .  Ki: 

I'd  in  lui  action  to  nccoiini  ii 
rciidiTcd  nn  nccount  liclor. 
K'tiiin,  ri'iu'w  IiIm  iici'mnii 
idc  Hint  his  ^liid  m'ciiuiii 
d  valid,  unil  lliat  tin.  |,|uj„ 
I'lii-t-.  'J'niUelU  et  til.  v.  /; 
('.  IHM, 

tlitT  notion  to  iif«onnt— //, 
llii'dct'fiidiint  to  plcml  tliiii 

hiniHcif  lionnd  to  nud.  r 
,  lardiiT,  he  lind  rendcrr.] 

liP  iii'kiKuvli'djrc  i  to  oHi 
11'  which  he  <'(infcf<-pi(  ii|,| 
Usloi.i,   1  L.  (  .  11.22',,   •  I 

that  during  tho  pendenc 
idani  could  not  he  oidcr,,! 
knowjcdj/cd  hy  liini  tu  hci 

m  action  to  account  liroii; 
nrator  to  a  vncant  smccchs 
nt  an  licinjf  in  poKSi'^MiDH 
■ndr"!!!  pleaded  that  the  ,; 
illiie  Cnited  Stales,  and  li 

u|ion  her  heirs,  there  hi  ■ 
ju  in  this  countrv,  and  il 
ined  curator  witlioiit  nn( 
:y  not  a  relative  or  ereil" 
nlerested  in  her  estate,  n 
its  not  related,  nor  credit, 
•  estate, and  without  anv  i 
orsuchajipointnient— y/, 
huil  no  rijjht  or  intfre.M 

of  'he    curator    on    sii 
he  lilea  must   therefore 


ACTION. 


__iild  he  lierided.and  that  \\w  iUbal.<i  ih  ii.mpte 
tl^  liy  till' plainliirwdtild  Ik'  rejected  hy  inoli.  m 
Mhthe  part  of  the  del'endant  lo  that  etlect 
fflirim/m/,«  V.  Tinitin;  4  l„  ('.  J.  3(it,  S.  C.  IHM. 
Ifil.  And,  lie.tii.  on  asuhsecpient  liearin;; before 
thfcejud^et  ot'tlu  sitnie  case,  that,  where  an 
until  has  reiiclereil  account  of  his  adininislra- 
t|p  til  his  prin<'iiial,  and  fuicli  accoMnt  lias 
nlili  duly  received  hy  Ihe  principal  without 
hjec'ion  I  I'injr  made  to  it,  that  nn  notion  en 

i:.,.,  ..   ...I.I    ...1  I,.,       II.    I  u-.i: 


ACTION. 


SO 


MT  ohjec'ion  I  i'in>rmaile  to  it,  that 
rmdiliti"  W"Uld   not  lie.     Ih.  iH.'iO. 

1^*.',  Vii  uolioti  en  reilililion  de  rumple  is  not 
r^VK  iitiiile  I'T  liial  hv  jiirv.  M^um  et  al.  v 
./;»').    ,■  L.  C.  .1.  .S.10;S.  C'lHlW  ;    3|!^  C.  C.  P. 

18'!.  Wiiere  notion  was  liroujrlit  a^rainst  one 
iii  ftri  e.Kecutors  to  an  estate  for  a  specilio 
•ilf  oi  iiioiiey— 7/('/(/,  contirmiiif;  S.C,  that  the 

ST  course  was  hy  an  action  to  account 
-f  all  the  executors,  and  the  action  was 
i|iicnllv  dismissed.  .\fil'/uc  v.  H'oii,lhri,/,/i- 
«'..!.  l0O,.t  1  L.  V.  I..  J.8(i,  Q.H.  ist'lO; 

J6T  The  defendant  holding  a  power  of 
•Ittrney  had  collected  and  not  paid  over  a 
dijndend  awarded  plaintill'  hy  n  court  of  hank- 
vi^y—llfld,  that  the  plaintilf's  recourse  was 
W»  confined  loan  action  to  account,  Imt  that 
thw  mi^'ht  sue  tor  the  specific  sum  awarded  hv 
eowi  court.  l'/ii/lii>x  ti  al.  v.  Jn.ienli.  l.'i  I,  f  j 
336,  S.  C.  1871,  k  lU  L.  C.  J.  1(J2.  Q.  H.  I87a'.    ' 

X\X\[.  En  Rkinteorande,  see  Petitoiiy. 


H>3.  And  //,/./,  also,  that  in  nn  action  of  this 
Kill. I,  where  the  conclusion*  roninin  nil  Ihnt  ix 
neccssiirv  lor  an  action  en  compluli'If.  the  actior* 
niust  II,   inainlained.     Ih. 


he  Jill 
V.  Jio 


slon,  G  L.  C.  U. 


to  account  a^'ainst  the  - 
Ihe  School  Commission, 
lie  deli'iidaiit  plciuleil  tl 
red  his  account  and  receii 
llehl.   that    the   jiropcr  ; 
action    (';*    reformation 
Cvmmissioners  of  C'/iaiiil 
181),  S.  C.  1857. 
'f  similar  action— 7/^eA/. 
.  'hi>;    he  had  aire;  dy  r' 
id  '''■•     ived  his  d'  ■  ']■  ,-,■- 
I  uo*  ;.u  witliout  all#^'ati" 
ccoiiiit.     The  Schonl  (',„ 
Hicipalily  of  St.  Michel 
,  4L.  C.J.  123,  S.C.  l.«5 
ciunt  was  brought  agaii,- 
er  of  n  municipality,  a' 
:o  jiuljrment  was  reinler, 
he  amount  established  i 
h   interest  at  the   rate  ■ 
suhject  on  liis  failuri' 
The  Corrporation  oft' 
.  Lonpret,  4  L.  C.  J.  12 

ise  where  the  defemla 
already  accouiiUd  a; 
copies  of  (wo  acc;^::: 
previously  rendered,  a 
d—IIelil,  that  the  plain; 
k  compie  until  the  is-. 


IfiM.  .Tudpiientf/i  rHntftinnttleawd  ofdama"cs 
«•}•  be  «sked  and  awarded  bv  one  and  The 
Wine  action.  tUi  v.  liiwue,  I  Itev.  de  Ua.  505, 
K.  ]i.  1818.      ,  "         ' 

1811    In  ordertobringan  action  enriiuUifrande 
the   |.laintitl   must  have   had  pos.session'  lor  a 
year    ;ind   ft   day,  esneoially    it^  his    i.ossession 
restili-  I  roil  1  a  r,de  defait.    Sam.ion  v.  Ihdduc 
oi^\.  de  lA'g.  3(;i,  K.  U.  lS4,s. 

19(1.  Theiiliiintiifsuedthedefeniiantbyactii,!! 
mr^iii/n/raiide  to  recover  possession  of  a  lot  of 
Jand  irom  whic.'i,  as  he  alleged,  he  had  been 
forcibly  ejected  by  the  delendant  and  for 
dama-cs-//eA/,  that  an  ■.! legation  of  posses- 
sion by  the  plaintitl  was  suiHcient  to  maintain 

tl  action  without  allegi,,,'  an  annual  oos-es- 
■yjMrt  V.  Lunylc!/  ct  al.,  1  L.  C.  /{.  338. 

'iSl.  Ill   an   action    en    reinifi/rande    hv    the 

plainnil  to  be  reinstated  in  a  piece  of  lanii  an,l 

|1  privilege  acquired   by  hini  .some  ei-'htecn 

N  previous  lor  tlie  purpo.se  of  preventing  anv 

llT.\T  "".^'  V'^'  V"''  '"'■'  ^""  ''  "■'^•^  'H'ver 
rated  rom  the  land  to  which  it  belon-ed  at 
time  of  purchase,  and  the  vendor,  claTmin- 
session,  ifi.sposed  of  it  anew  to  the  delendant" 
.Ji  ^'V^V'''  '*'  ^''.^  «'  >ion-//,..W,  that  as 
«»  Ian  I  had  been  m.nrked  otf  from  the  oth,.r  ,. 
wWcli  ,t  had  belonged  by  marks  on  tVe'es^a  Las 
S'"  .'','•)■"  P«''^'^'i  out  of  the  poss..ssioi  of  he 
p^ntifi  that  the  delendant  must  be  com ien  i  e 
J2  '""^lon  >.t.and  ,o  pay  nominal  damage  «n 
Off'*'-    -Elwinw.  Jiovston.4]j,r  J   5s  £  n  .. 

m.  In    nn    action    en   riint^grande    where 
LirtU  by  22  C.  L.  P.  is  „ot  necessary.  Doyon 


XXXVII.  K.NHi:.M|i;R(::, 

.   Hti.  An  action  en  rem^r^   must  be  n    uriied 
Merourtbeforelhee.vpi,.u,i„„oflhest,p„|n,;.,, 
'lelay,  and  not  merely  served  within  Ihat  time  • 
anil  must  Ik;  ucconipamed  with  ^/^/-e*  rhllei, 
•SK  EoC.'c'  '■  ^'"''''"'''^'    •'•'  ^-  ^'-  J-  'C'l. 

XXXVIII.  Kn   Rki-ktitiox,  Ket   Condictio 

l.Ni»i:iiiii. 

IM.  Where   nioncv  has   been    pa   1    Ihrowch 
I  error  ,/,/,,„•,  .1.    ,^^    „,,,^„.^,  f,^  »Sh 

^oliiniHnly  pmcl  a  (a-c  impo.se.l  bv  a    l.ve-k^v  of 

I  a  niiinicipal  corporation   which   has       ,.„  si„(.(. 

^'■t  aside,  he  has  a  right   loan  acli    „  f„rtho 

recovery  of  the  money  paid.     I,e,,n,l„n  &  The 

l!»i!.  In  an  aotiipti  by  a  transferee  to  -ecover 
I'ack  11  iirious  interest  under  theold  U.w     Held 
reversing  (.„urt  below,  that  imiuilhsland,  i^the 
"".ney  had  been  paid   by  onlv  one  of  the   assi- 
gnors and    us    wile,    the  assl..-„ee  or  trnn.Vree 
could  legally  c  aim  under  an  assignment    ron, 
llH'  whole  laniily,  the  others   havi.rg  no  in.,  re"f 
in  V"'  'nmsaction      Kier^hmski  ic  Ihrion.  U 
L.t.J.2li,P  C.,2L.  C.L.I.G'J,Q.  H.  l-,;fi. 
IJ7.  An  action  en  reprlilion  will  not  lie  to 
rtcovTr  moneys  paid  as  cu-tom  dues  under  i  »,e 
'M'praisemeiit    of    the    collector    of    custo n.^ 
Ao.«..  V.  /..„./,,■,  14  L.  C.  .1.  155.  .S.  r.  K.  isro.' 
iJ«.  In   an  actum   en  ri-pililion   bv    a   wife 
separate  as  toproiierty  bv  marriage  contract,  ia 
coi,s..,|uei,ce  of  the  uullitv   of   h,.,-   certificate 
Hitcresl  will  not  be  granted  her  when  tlie  del; 
o     he  money  reclaimed  is  in  good  faith.   Hmnel' 

111'.'.  Travellers  who  have  paid  to  a  iiotel- 
keeper  extravagant  amounts  lor  liiiuor  drunk 
""i.v  have  an  action  for  the  recovery  of  the 
amount.  L„ehapelle  v.  Renaud,  G  K."  L.  217 
Mag.  Ct.  1873  ;   .38  (}.  L.  A.  " 

XXXIX.  En  Rescission'. 


20(1  An  action  CH  restilnllon  unden  re.iHx.von 
may  be  mainlained  in  the  case  of  an  cxchanw 
01  real  KojH^rty  Laferriere  v.  Thibaudeau,l 
Kev.  lie  Leg.  501.,  K.  B.  1821. 

201.  Where  the  rescission  of  certain  deeds  set 
up  in  an  oiipositioii  was  demanded-i/fA/,  tiiat 
J-nch  demand  could  uot  be  granted  unless  all 
tlH- parties  to  the, I- were  joined  in  the  pro- 
recourse  shoulil  be  had 
action  en  rescisin'on. 
Mignier,  2  ]..  C.   R.  251, 


coediiig;nndinsucl 
to   revocatory  action 
Mignier  v.  tinnier  k 
S._C.l»52. 

202.  An  action  to  rescind  a  lease  cannot  be 
brought  by  a  surety  of  a  tenant,  an  absentee,  on 
account  of  the  premises  being  out  of  repair, 
either  in  his  own  name  or  in  the  name  clothe 


v._  ^    (  ^^. 
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tenant.    0' Donahue  v.  Morson,  1  L.  C.  L.  J.  92, 
S.  C. 1865. 

20?.  Wlicre  a  creditor  transfers  liLs  claim, 
tlieRoiion  ill  resciflr'ioii  follows  the  claim,  unless 
otherwise  reserved  by  the  creditor.  Birard  v. 
Bardie  et  ux.,k  Lambert  &  Salvas,  5  R.  L.  703, 
S.  C.  1874;    1574  C.C. 

204.  In  an  action  in  rescission  of  a  deed  of 
i=alo  on  account  of  heinj^  disturbed  in  possession, 
all  the  parties  nmst  be  brought  into  the  ca.se. 
Mvllmr  &  DeJadoH  et  vir.,  6  K.  L.  105,  S.  C. 

XLI.  En  Retuait  Fiodal. 

205.  In  an  action  based  on  the  rijrlit  of  reirait 
__reodal — Held,  that  such  fvctlon  instituted  before 

the  passing  of  the  statutes  abolishing  feudal  and 
."eigniorial  rights  could  not  be  allected  by  any 
thing  contained  in  those  statutes.  Jfarirood  ci 
ux.  &  W/utlock  et  nl.,C,  L.  C.  J.  25'J,  Q.  B.,  it 
12  L.  C.  R.  2'J4,  18G2;   C.  S.  L.  C.  cap.  41. 

XLII.    Es    RkTU-IIT    LiG.VAliKR.' 

200.  In  an  action  en  reirait  Ugtiager  on  an 
exception  by  the  defendant-  ileld,  that  tiie 
omission  to  stale  in  the  piaintitrs  return,  certi- 
fving  the  service  of  the  writ  of  suiuinons  and 
tiie  ofl'res  therein  mentioned,  the  residence  or 
d(/iiiicile  of  the  bailiiF,  or  the  domicile,  names, 
<tc.,  of  the  ijerson  who  accompanied  him  as  his 
recfirs,  is  Attal  to  the  plaintiff's  demand,  and 
Siich  omission  may  be  pieadeil  in  such  action 
<IH /(jnds  and  not  merely  by  preliminary  excep- 
tion. Danscreau  v.  Odiette,  5  L.  C.  J.  71,  Q.  B. 
1847;  78\-7i>C.C.  P. 

XLIII.  En  Retrait  Successoual. 

207.  The  action  en  reirait  niicces.'forahhK'ii  not 
exist  where  the  transfer  has  for  its  object  a  fixed 
and  determinate  share  in  an  immoveable. 
I.cchrr  eta/,  v.  Jieaudry  et  ai,  10  L.  C.  J.  20, 
S.  C.  1805;  710  C.  C. 

XLIV.  En  Sei'auation  de  Biens,  sec  MAR- 
RIAGE. 

208.  A  wife  in  case  of  her  husband's  insol- 
vency cannot  sue  iiy  her  tutor  for  what  she 
brought  in  marriage.  Her  remedy  is  an  action 
en,  si^jxiralion  de  bien-i  in  her  owi\  name,  Melrin 
\.  Ireland,  1  Rev.  de  Leg.ijJO,  K.  B.  1>820;  1311 
C.C. 

209.  //(?A?,  in  appeal,  reversing  the  judgment 
of  the  court  below',  that  there  was  error  in  taking 
the  interrogatories  -vir  fails  et  ac/tcfe?  served  on 
tlie  husband,  pro  conje-'isis,  the  aveu  or  consent 
being  inadmissilde  in  such  case.  Malmui/  it 
Quinn,  10  L.  C.  R.  454,  Q.  B.  ISiiO  ;    1311  C.  C. 

210.  Action  by  n  wife  for  separation  of  pro- 
jK'rty  from  her  bus  land  —  Ifida,  on  a])peal  had 
from  a  judgment  dismissing  a  contestation  by  a 
creditor  of  the  husband,  that  he  could  only  In- 
ter'—ne  for  the  preservation  of  his  rights. 
Maridiaud ic  Lamiraii'le.lO  L.  C.  R.  .■)75,  Q.  B. ; 
131G  C.  C. 


•  .Such  action  is  abolished  by  C.  S.  I..  (,".  cap.  63.— En. 
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XLV.    En  Separation  de  Corps. 
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211,  In  general  nothing  le.s«  than  frequei,. 
danger  to  life  and  limb  will  support  an  actim 
en  separation  de  corps;  yet  any  peculiar  circuin 
stances, such  as  disuarity  of  age,  or  the  genein 
conduct  of  the  liustand,  such  as  violence,  IF 
treatment,  contempt,  hatred  or  neglect,  tliouirL 
danger  to  life  and  limb  cannot  be  inferred,  is.l. 
an  aggravated  form,  sufficient,  Chalon  v.  Trii 
kmu  1  Rev.  deLeg.  507,  K.  B.  1820  ;  186  eis,., 
CO. 

212,  A  general  allegation  of  ill-treatment  wil 
not  support  an  action  en  separation  de  corpii,m[ 
the  facts  on  which  the  demand  is  foundc.i 
iniiit  be  set  forth  especially  as  to  time,  plac. 
and  circumstance,  Boulangerv,  Wheat,  1  Ktv 
de  Leg.  508,  K,  B,  I82I , 

213,  A  confirmed   habit  of  intoxication  is  ; 
menace  of  neglect  and  its  consequences,  an 
as  such  a  lecal   cause  of  separation   de  coij 
Craven  t,  «.   dven,    1   Rev,   de  Leg,  508,  K   L 
1821. 

214,  Long  absence  of  the  husband  is  not 
cause  of  separation  de  corps,  but  is  a  sufficm 
cause   for  a    separation  de    Mens.     Gravel  \ 
Qirard,  1  Rev.  de  Leg.  508,  K.  B,  1821, 

215,  Where  in  an  action  by  the  wife  1 
separation  from  bed  and  board  the  plainti 
desisted  from  her  demand  with  regard  to  fli 
separation  <jf  person,  but  adhereil  to  her  denmn  v 
for  8ep.n,ration  of  ]/roperty— 7/t/(7,  that  h, 
demand  was  good,  and  separation  of  propein 
was  ordered.  Dudevoir  v.  Turcot,  8  L.  C  .1 
153,  S.  C.  1864. 

216,  In  an  action  en  separation  de  corps  etd 
biens  the  proof  being  only  sufficient  to  establ^li 
mere  incompatibility  of  temper — Held,  cii 
firming  the  judgment  of  the  court  below,  tliii 
the  action  must  be  dismissed.  'Jhtrqeon  \ 
Turijeon,  1  L.  C.  L.  J.  109,  S.  C.  R,  RGS. 

217,  And  where  the  action  was  for  .separatu 
from  bed  and  board  on  the  ground  of  tii 
adultery  of  the  husband  in  the  common  lion^ 
hold  of  himseU  and  wife— //eW,  that  tli 
ailmissioiis  of  the  husband  made  by  him  i 
third  parties,  or  resulting  from  his  default  t 
answer  interrogatories  o\\  fails  et  articles,  wo'il 
be  considered  by  the  court,  where  the  court  wii- 
of  opin  :)\\  they  did  not  arise  from  coUusio: 
between  jjlainfifl'  and  defendant,  Starke  \ 
Masseii,  17  L,  C,  .1.  242,  S,  C,  1873  ;  186  C,  I 
A-  976  C.  C.  P, 

XLVI,    Evocation  ok. 

2ls.  I'^vocation  will  lie  allowed  in  an  acti 
for  a  lite  rent  brought  in   the  Commissii'ii  r 
court,     l)(dpe  v,  Ihddeur  et  ux.,  9  L,  C,  R,  J 
S,  C;    1198  C,  C,  P, 

XLVII,  For  Ai.i.MENTARV  Allowance. 

219.  Where  in  an  action  for  separation  tVi 
bed  and  board  an  order  tor  alimentarv  alluu 
ance  was  granted  to  the  wife  during  "tlie  iki 
deiicy  of  the  suit,  and  the  parties  came  to"eili 
ag.-iin,  and  again  separated— i/eW,  tiiui  i 
action  by  the  wife  for  t!  allowance  was  ha  i 
without  proof  of  cause  tor  the  second  sejiaraii  i 
Bei'l  V.  liohinson  it  Robinson,  9  L.  C,  J  In 
S.  C,  1864;  202  C.C, 
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I  L.  Fob  Dower,  see  DOWER. 

220.  Action  was  brought  against  a  third 
Jiolder  of  immoveable  property  By  children  for 
their  customary  dower—Held,  that  the  action 

■«ould   not  be  dismissed    simply    because    the 

filaintiffs  had  omitted  to  state  in  tlieir  declaration 
hat  in  the  succession  of  their  father  there  was 
;t»c  property  of  sufficient  value  to  satisfy  their 
iright  of  dower.  Lepage  et  al.  v.  Char'tier  11 
L.  C.  J.29,  S.C.ISCG. 

221.  And  held,  also,  that  in  order  to  attack 
«uch  declaration  it  was  necessary  to  proceed  by 
peremptory  e-tception,  and  show  "that  the  father 
Oad  left  in  his  succession  sufficient  property  for 
tiiat  purpose.    lb. 

Ji  LI.  Fob  False  I.mpriso\ment. 

1 

iM  222.  An  action  against  a  justice  of  the  peace 
*r  tal.se  imprisonment  must,  under  14  and  1,5 
T'C.  cap.  54,  be  commenced  within  si.x  months 
4fter  the  act  complained  of,  and  notice  of  such 
iction  as  required  by  the  second  section  of  the 
ijatute  is  not  a  commencement  of  the  action 
mcoie  v.  Grecfoire,  9  L.  C.  R.  255,  S.  C  iMSy  '■ 
f.  S.  L.  C.  cap.  101,  sees.  1  &  7  ;  22  C.  C.  P.  ' 
"'  223.  There  is  no  action   for  false  imprieon- 

Sent,  under  a  conviction  which  is  vali.lon  its 
ce,  while  such  conviction  is  in  full  force  and 
Igor  and  has  not  been  annulled  by  the  courts 
luard  V.  Dunn,  3  R.  L.  28,  S.  C.  1871 
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LIII.  For  Goods  Sold. 


224.  An  action  for  goods  sold  and  delivered 
flBiinot  be  maintained  if  a  note  payable  to  order 
have  been  taken  tor  the  amount  and  is  not  pro- 

KBlSir^''^^"'  "'  ^"^'  '  ^^'''^'  "^^  ^'•'°'  ^"' 
LV.  Fob    Malicious  Arrest,  see  CAPIAS 

WEOUNDS    OF.  ' 

225.  In  an  actien  for  malicious  arrest  in  a 

S«nmi:ial  prosecution,  the  absence  of  any  alle-'a- 
on  that  the  arrest  was  made  without  probable 
Jiise  IS  a  tatal  detect  in  the  declaration.     Tuft 
fi/r«>i«,5L.  C.  J.340,S.  C.  1801.  ' 

'  LVI.  FoR.M  OF,  see  COURTS,  Powers  of. 

l.„^'i''  Yl'T  ""^  P'a'"tiH'  J'^'l  advanced  a 
aniidred  ,  ollars.  Ill  consideration  of  a  iran^tov 
■M'  made  to  him  by  the  detendant,  and  the 
reement  was  never  carrie.l  out,  and  the  plain- 
'  brought  action  simi.ly  for  the  recovery  of 
I  amount  advanced~//c'M,  on  the  defendant's 
Biurivr  hat  the  action  should  be  one  of 
l^iap-s,  tliat  the  action  was  properly  brou-dit 
m  the  demurrer  was  dismissed.  ^BoiuX 
Imw:,  t)  R.  L.  648,  S.  C.  1874.  ^""tJie 


y. 


Vn.  For  Mo.vev  Advanced,  see  Assumpsit. 

|27.  If  a  minor  contract  to  do  a  tiling,  and 
leive  money  ,„  advance  for  it,  anddoes  not  do 
|he  who  has  paid  nuvy  either  atfinn  he  con^ 
^ct  and  institute  an  action  of  damages  ir  no  - 


performance,  or  he  may  disaffirm  it,  and  sue  for 

Patonelle,  1  Sev  de  L^-g.  sbT'c^s^"'""   " 
tni,:-        '"^"°'\  '"^r  "'oney  paid  and  advanced 
to  a  minor  must  be  institute/against  his  tutor 
Marti nucco   v.  Jaconeltl    1    l?f',7    i     r  -      h.i' 
K.B.  1818  ■'"'•"««"'>  i  Kev.  de  Leg.  349, 


LXI.  For  Services  between  Relatioxs. 

229    The   defendant  and    her  husband   de- 
ceased  uncle  and  aunt  of  the  plaint  Shad  one 

andfh  V  tT''"  '"""''-'^  •'""^'•^'•-'  tothei  She  ! 
To  the  r-t«''''"r"  "■^•■^''^■'■■•<"^  their  affect  oms 

^^S/h^-nft-tJ'iij'-^Siirx 

on,,  ,.,    I'l         "'"t    '"'■""'Hlertanding    havin- 

T he  den,  l.nT  °  r?^'',"'''  0*  'I  certain  farm. 
iiH  UetoiK  ant  pleaded  that  she  had  brou^rht 
'!">  >'P  as  her  child,  and  had  niore  than  lemid 
;"n  by  kindness.     She  also  pleaded  presc-i 

tallied  ri-'^j;'  "'''*^''  ■'"'"•  Pl-  -rmai?. 
laiiieu,  and  lurffmenf  fir  4lsin  ., .,  i         i 

dered.  Beailry  v  ]iro',iUet\  L  c"T  I  'Vi' 
S.  C.  1867  i  2201,  &  2262  C   C  ^^' 

LXII.  For  Slander,  see  LIBEL  &  SLANDER. 

cie^f/'i?",r'  ''"V°!'  '''*«>'-«^  ^erbale  it  is  suffi- 
nn  ed  n  '"''-^'a'^  o'' the  words  laid  be 
i^.  B  181?" ''"■  '•  ''''■'"'^'^'  ^  ^^''-  ^1*^  ^^i-  503, 
232.  An  action  forslander  will  lie  whereauer- 
n  iri  e\ir '''7/?  ^'■''-^''r-'^"  ""-J-"'  thestfu  . 
C,  C.  1«72  '"  "•  ^-""•''«''<-'''<-'-  -i  Ii.  L.  280, 


LXIII.  For  Tithes,  see  TITHES. 

233  The  action  for  tithes  is  a  mixed  actio,, 
and  the  Commissioners'  Court  ha,  no  juw"  ' 
tioii  m  such  case.  Ii'oy  v.  Jicmerun  2\i  \  vl^) 
C.  C.  1807,  1188  C.  C.  P,  '"'''^'^""^'  ^  ^^-  ^-  •^'^-. 

LXIV.  For  Trespass,  see  TRESPASS. 

234.  In  an  action  for  trespass  by  makin-'  and 
opening  a  road  on  the  plaintiirs  limn   «Cl?e  d 
<lelen,Iai,.  pleaded  that  he  did  so  by  or  er  of     e 

notice,  the    j)  ea  was  dismissed.      Esinharl  .<■ 
McQuillan,  0  L.  C.  R,  450,  Q.  B.  185^;™^ 

235.  The  remedy  for  acts  of  tresnass  o„  ,v«i 
estate  by  a  person' not  pi^.teiidimThave  Lnv 
right  ofanyjcind  to  the  Wopertv  TreM Si  oi? 
IS  a  persona  and  not  a  ,!al 'action  &d  "' 
Mm-in,  1  Q.  L.  R.  191,  S.  C.  1875.       ^""'^If"  ^  • 

liXV,  Hypothecarv. 

230.  In  a  hypothecary  action  a  tutor  may  file 
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fi  jiloa  ofiJcr/)ierpi.i.irmr»t,  Init  i(  imist  he  loiind- 
e(l  on  an  avi.i  de  pmrnix.  Tachi  v.  Levasseur, 
3  iivv.  (le  L('<r.  3S,  K.  B.  181 '2. 

237.  In  a  liypothecarv  aL-tion  flie  plaiiitilf 
must  prove  a  iMort.L'ajie  debt,  and  that  tlic  land 
niortj.'a{.'ed  f(ir  the  security  of  that  delit  is  in  iios- 
sessionofthe  defendant,  neaiitieii  v.  .S'/m/,  1 
Rev.  de  L(H'.  .'iSO,  K.  H.  1817. 

238.  A  widow  tor  a  debt  due  to  her  hv  tlie 
coniinnnity  cannot  support  an  action  a<l'ainst 
the  detmteiir  of  lier  htisl.and's  jtri'prcs  wjthcjut 
proving'  that  the  conirnnnitv  cannot  satistV  lier 
demand.  Ifaussernidn  v.  i'dfrn-aiii,  1  Rev.  de 
Leg.  380.  K.  K.  1S17. 

23i).  Where  tjie  proprietor  of  an  immovaipJe 
frranted  a  mortjiaire  upon  it  li\  rhe  name  of  Jean 
Olivier  Danis  in  favor  of  tlie  iihiintilf,  and  after- 
wards by  tlie  name  of  Joseph  Olivier  Danis  sold 
!t  to  tiie  delen(hinl,  ami  pUiiiititriironL'iil  action 
in  declaration  of  his  hvpothec,  settin;,'  np  the 
Irand.Ac— //fW,  tliat  the  defendant  havinir  act- 
ed entirely  in  .L'ood  faith  and  in  i;;norance  of  the 
framl,  could  not  he  made  to  snlKa'  therehv,  ami 
the  action  was  dismissed.  Laiteiir  A-  Jhniei/anL 
7  L.  C.J.  102,  Q.  B.  184!).       ' 

210.  In  an  liypothecarv  action  airainst  a  third 
holder— //f>/,^,  tliat  he  niijrht  vati.llv  j.lead  the 
exception  of  discussion,  notwithst'andiiiir  tlie 
mort^'age  sued  on  was  a  special  mortL'ai.'e.  Imt 
that  he  had  no  right  to  claim  to  hold  the  proper- 
ty until  his  improvements  and  ameliorations  hail 
heen  paid  for.  Prirc  v.  Xehnyi  ct  MucKay,  2  L. 
C.K.  4,55  S.  C.  l.-^.-jl  ;  20Gti  C.  C. 

241.  The  d(''/(iiss-imenl  in  a  liypothecarv  ac- 
tion may  he  made  at  the  otlice  ot'tlie  Prothono- 
tary,  and  lujtice  thereof  need  not  he  given  to  the 
plaiiititl.  Greaves  A  Macfurlunc,  3  L.  C.  R.  42(1, 
Q.  B.  1^53. 

242.  In  a  liypothecarv  action— Held,  that  the 
defendant  could  not  claim  to  he  puiil  tiir  lii.s 
improvements  l.efore  being  compelled  to  aban- 
don flic  iiro|ierty,  and  the  onlv  ihint:  he  could 
demand  was  security  that  the  immoveable  would 
be  sold  fora  sutHcient  amount  to  reimburse  him 
Wit/,(ill  V.  Ellis,  4  L.  C.  R.  358,  S.   C.  1854; 

2072  C.C.  ' 

243.  In  a  hypothecary  action  jiidi:ment  was 
renilered,  coniiemning  "the  detendant  a.s  pro- 
prietor and  holder  of  the  land  to  pav  the 
plaintiff's  claim,  unless  lie  preferred  to  abandon 
and  deliver  up  the  land  to  be  sold  within  tifleen 
days  from  the  signification  of  the  jii<lgnient,  and 
in  default  thereof  after  said  dehi'v  he  was  con- 
demned jiiirely  and  simply  to  jiay  the  debt. 
The  juiiginent  was  signifieii  on  the  fifteenth  of 
March,  and  a  di'l/ii.fst'ment  made  on  the  18tli 
iMay  de  piano  and  without  leave  of  the  court. 
A  motion  made  to  reject  the  delaisseinent  was 
disinissed,  ami  execution  issued  airainst  the 
defendant's  moveables,  as  being  tlie  jiersoiial 
debtor  of  the  plaintill— y/,7(/,  contirming  court 
lielow,  that  an  opposition  to  such  sale  on  the 
ground  that  the  di'/ai.is-ernent  was  dulv  made 
must  be  maintained  and  main  /trccof  tlie  seizure 
granted.  Hilanyer  v.  iMiroclier,  ;»  L.  C.  R.  430, 
Q.  B.  1850. 

244.  Where  hypothecary  action  was  brought 
by  tiie  vendor  against  the  transfi[.ree  of  the  land 
sold  for  the  amount  of  liis  bailkur  de  fond.s 
claitii — I/efd,  ihitt  tlu'  dc!en(h'irji  could  not 
invoke  a  judgment  rendered  some  years  pre- 
viously at  the  suit  of  the  plaintiff  us  settling 


the  amount  due  by  the  pnrcha.=er,  and  that  tin 
defendant  could  only  deduct  the  amount  m 
money  actually  received  from  lii.9  nulenr  tii. 
purchaser.    Kalliam  k  Dunn,  12  L.   C.  U,  s,",, 

24,5.  In  order  to  sustain  a  hypothecary  action 
tlie  debt  set  up  iiy  the  plaintitl'miist  be  due  aii,| 
exigible.  Ai/hvin  v.Judah,  7  L.  C.  R  r'8  S  (' 
lSo7.  &  9  L.  C.  J.  170,  k  14  L.  C.  R.  42"i,'q.'  II 
18t)4. 

24(1.  And  held,  also,  that  in  order  to  sustain 
.such  an  action  by  a  transferee  the  debtor  mim 
have  had  notice  of  the  transfer.  lb.;  1571  m 
scfi   C.  C.  k  Q.,  35  Vic,  caj).  (J,  sec.  3,  4  &  5. 

-'47.  Hypothecary  action  broiiirht  bv  plaiiitif 
against  defendant,  as  the  holder  of  an  imninv- 
.able,  hypothecated  by  a  third  party  for  a  deli 
due  by  him  to  the  firm  of  which  plaintifl'  wii- 
a  member,  the  partnership  having  been  di- 
.solved,  and  plaintiff  liavinsr  become' proprietu' 
of  ail  the  debts  due  to  the'' partnership— //,./,/ 
that  the  sole  effect  of  a  hvpothecary  action  wa- 
to  have  the  defendant.  hoMer  of  the"  immovahli. 
hyiiothccated.  condemned  to  abandon  it,  an*i 
that  the  creditor  had  no  per.-onal  recour-. 
against  tiie  holder  in  default  of  his  abandonii,., 

'Ii'' " ovable.     li')  iiauil  \\  ProitLv,  10  I.   <"   if 

47(;,  S.  C.  18(;(i ;  2O05  k  2075  C.  C. 

248.  And  lield.  al.so,  that  the  coiiclu^-ions  of  i||, 
action,  praying  that  the  holder  be  condr  timed  t, 
pay  the  amount  of  the  mortgage  again.^t  the  sai.l 
inimoyable,  unless  he  prefer  to  abandon  it,  an 
illegal.     Ib.i  20(il  C.  C. 

240.  And  that  in  the  above  ca=e,  the  traii<. 
(er  of  the  assets  of  the  partnership  to  the  plain, 
tifl  ought  to  have  been  intiinate.l  to  the  thir.i 
party  who  had  given  the  mortiraire.  And  also 
that  It  was  necessary  to  prove  'that  at  the  tim. 
of  passing  the  act  or  deed  which  created  tin 
mortgage,  the  party  who  gave  the  niortga-. 
was  really  jiroprietor  of  the  immovable,  an  i 
th,at  the  holder  derived  his  title  from  such  piv,- 
pnetor.     lb.,   k   2  L.  C.  L.  J.   126  Q.  B.,  1571 

'250  A  hypothecary  action,  which  conclude 
by  asking  tiiat  the  defendant  lie  condemned  i( 
pay  the  claim  or  abandon  the  profiertv,  is  sufli- 
cient.  I/omier  v.  Lemuine,  14  L.  (J.  j':  58,8,  C 
1800;  20C1  C.  C. 

251.  There  is  no  hypothecary  action  wlun 
the  transfer  has  not  been  served' on  the  origiiu 
debtor.  I'acaud  v.  I'rovencher.  3  R.  L.  4-i4 
S.  C.R,  1871;  1571  C.  C.  A' Q..  35  Vic,  cap  (, 
sec.s'.  3,  4  ,fe  5,  k  Q.  38  Vic,  cap.  6,  sec.  5. 

2u2.  Where  in  a  hypothecary  action  for  $200 
the  right  to  which  had  been  transferred  to  th. 
plaintiff  without  signitication  to  the  debtor,  am 
the  only  plea  was  that  defendant  did  not  hold  a 
proprietor,  but  simply  as  occupant— //eW,  tin 
the  i|iiestioii  o*' signitication  did  not  arise  at  all 
Gilicau  V.  Jh/piiis,  18  L.  C.  J.  101,  S.  C.  k  "^ 
C.  R.  IS73;  1571  C.  C. 

253.  y/f/(/,  reversing  the  judgment  of  the  conr 
below,  that  an  action  fiir  less  fhnn  $100,  askin 
that  the  defendant,  who  is  only  held  hypollu 
carily,  be  condemned  to  pay  the  amount,  unli- 
he  prefers  to  abandon  the  property,  is  a  hyiii 
theeary  action  under  20(11  C,  C"  Kodier  \ 
IMiert,  10  L.  C.  J.  41.  S.  ('.  H,  1H74.  &  15  I,  i 
J,2t;0.  S.C. 

2.54,  Where  tiie  pnrcha.«er  of  an  immovall. 
gave  a  mortgage  for  a  portion  of  tlie  purclia ' 
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flie  purcliaper,  and  that  tli, 
ily  (Ic'iliict  tlic  ainoiint  ,,. 
;'ive(l  from  liis  nuleur.  ti,, 
ij  k  Dunn,  12  L.  C.  It.  s.",, 

iPtain  a  hypotliecary  action 
le  plaintiti'niii.-t  he  duo  iuM 
Judith,  7  L.  C.  R.  128,  S  (' 
'"J,  ct  14  L.  C.  K.  421,Q.  li 

-o,  tliat  in  order  to  snstair' 

IratiHCcrco  tlie  dehtor  itiii-i 
t'le  transfer.  lb.;  1571  it 
'ic,  cap.  (),  ,«ec.  ;i,  4  <k  ;j. 

action  hroii^rht  l,y  pjaintifi 
'  tlie  liolder  Of  an  minn.v- 
ly  a  third  party  for  a  doLi 
nn  of  whicli  plaintitl'  «;i. 
ncrsliip    liaving  heen    di>- 

having  heeonie  propriedi; 
to  tlie  partnership— //t/./. 
'a  hypothecary  action  \va- 
,  holder  of  the"  iinniovalilf. 
nmed  to  aliamlon  it,  aii'l 
id    no     personal    recour<. 

default  of  his  aiiand.inii/- 
and  V.  Proiilx,  10  1.  '^    H 

it  207.-)  C.  C. 

that  the  conclusion.';  of  ili. 
he  holder  be  condi  tuned  t, 
e  inortgajre  a<:ainst  the  sai  I 
e  prefer  to  abandon  it,  ai. 

C. 

he  above  ca«e,  tlie  tran- 
;■  partnershin  to  the  plain 
.'n  intiniateil  to  the  tliinl 

the  mortjiaire.    And  als( 

to  prove  tiiat  at  the  tini. 
r  deed   wliich  created  tli 

who  jrave   the  niortgai;' 

of  the  iiiiinovable,  an  I 
d  liis  title  from  .such  pro- 

C.L.J.   12()Q.  B.,  1571 

action,  which  conclude- 
endant  be  condemned  td 
lion  the  property,  is  sulli 
wine,  14  L.  (J.  J"  58, S.  (' 

vpothecary  action  wlicn 
'en  served  on  the  origiTiii, 
I'rovenchei:  3  R.  L.  4.'i4 
.  C.  A-  Q..  35  Vic,  cap.  (; 

Vic,  cap.  6,  sec.  5. 
lothecary  action  for  $200. 
1  been  transferred  to  tlit 
tication  to  tlie  debtor,  aii<i 
defendant  did  not  hold  a- 

as  occupant— //eW,  tliii; 
ation  did  not  arise  at  all, 
L.C.J.  101,  S.  C.  k  ^ 

the  judgment  of  the  conr 
or  less  than  |100,  ashni. 
10  is  only  lield  liypolln 
o  [lay  tlie  amount,  unli- 
tiie  property,  is  a  \\\m 
'  20(;i  C.  C:  Rodier  \ 
S.  ('.  H,  1H74,,  &  15  L  I 

chaser  of  an  inimovalli 
jiortion  of  the  purcha-i 
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sjrioney,  and  afterwards  re-sold  the  property— 
■mIM,  that  a  liy|)otliecapy  action  brought  against 
;j#the  mortgagor  was  well  founded,  tiie  .subseTjiient 
;j|traMSler  not  being  registered.    Lalonde  v.  Liincli 
•20  L.  C.  J.  15t<,  y.  B.  1875,  reversing  17'L.  C 
J.H8.  S.  C.  o  ^• 

255.  And  held,  also,  that  in  such  action  the 
.defendant  could  be  comiielled  to  pav  costs  up  to 
the  filing  of  his  plea,  and  that  the  [iVoper  course 
of  the  plaii-.titf  would  then  be  to  call  in  the  tiers 
■  ih'tcn/ciir.  ■  lb. 

LVIL  Ixco.Mi'.vTiBLE  Groi'xds  of,  see  Cr.\fu- 

I.U'IVE. 

25(i.  Where  the  petitioner  bv  his  iietition 
allege.l  that  the  person  elected  a'nd  holiling  the 
position  of  niavor  of  .Montreal  was  at  thelinie 
•.|»f  Jiis  election  disqiialitied  from  beinsso  elected 
;:.«nd  was  therefVu-e  illegally  occupvinLr  (he  iukI- 
4ion,  and  alleged  al.so  by  the  .-^ame  jielition  that 
4he  election  in  question  was  null  and  void  fWr 
„,reasons  therein  stated— //tZt/,  on  dilatory  e.\- 
fception,  tjiat  such  allegations  and  conclii'sions 
•vft-ere  incompatible  within   the  meaniin'  of  the 

frovisioiis  of  the  C.  C.  P.   Jhnnd,i/\\  \f'ovlanaii 
•A  L.  C.  J.  15,  S.  C.  1808;  15  C.  C.  P. 
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LXIX.  Lv  DK.MoT,vno.\,  see  E.vDkxonthtio.v. 

257,  An  action  for  damages  and  in  demolition 
of  a  mill  dam,  which  caused  the  water  ta  rise 
and  Itood  the  .adjacent  proijerty,  can  oidv  be 
brought  after  a  .service  has  been  made,  and  in 
accordance  with  cap.  ],C.  S.  L.  C.  Blnis  v 
i'fitaix,kBlaisiiLarochene,VAL.{^.i  -'77  s  c' 

,  258.  Wherean  action  in  demolitionof  a  servi- 
'tude  was  brought  liefore  the  Circuit  court— 
mtld,  that  the  value  of  the  .servitude  must  be 
illeged  and  proved  to  be  not  bevond  5i20O  in 
prder  to  establish  the  jurisdiction' of  the  court 
%rval  V.  (jy.Kalier,  14  L.  C.  J.  263,  S.  C.  li. 
1870.  1 

LXX.  In  Eject.ment. 

25l».  The  proceedings  in  ejectment  cannot  be 
Hail  under  the  aet,  unles.s  founded  on  a  lease  or 
upon  jiroof  of  tlie  occupation  with  consent  of 
the  proprietor  Dubeau  k  Ditbeau,  8  L.  C.  li. 
*i  I .  y ,  15.  18o7. 

2(;0  Where  a  gardener  was  engaged  at  $!30  a 
nu.n  h,  with  the  right  of occupvinga  tenement 
free  from  rent  as  long  as  be  .sh6uld  continue  to 
told  he  situation,  on  condition  tliat  lie  should 
ee  subject  to  dismissal  at  a  month's  notice,  and 
Icing  subsequently  dismissed  for  incompetence 
In  action  in  ejectment  was  brought  against  him' 
Inder  the  lessor  and  Ics.see  &ct~Hcld.  tliat  the 
Iction  was  properly  hrou-ht,thedefendantbein.' 
*  le-f^e  within  tlu>  meaning  of  the  statute,  i/a/? 

(  Bnen,  2  L.  C.  L.  J.  187,  S.  C.  R.  I8fi6. 
.  2  .1.  An  action  m  ejectment  cannot  be  brought 
^Jnder  the  lessor  and  lessee  act  unless  there  be 
,i.  lioMmg  by  permission  of  the  proprietor,  with- 
out lea.«e-that  i.s  unless  the  relTition  of  landlord 
1)7.  .^r"o' }'•"'/;'  '^'"•«'"J''i'  P^i-tie^.    noran  v. 

2(.2.  And  /(fW,  also,  tiiat  where  tlie  plaintiff 
kllege.s  there  is  a  lease  or  holding  by  his  peniis" 
>ion,  the  defect  cannot  be  cured  by  the  allegation 


of  the  defendant  in  his  plea  to  the  merits  that 
tliere  is  a  lease,     lb. 

2ti3.  Jn  actions  in  ejectment  the  juri.sdiclion 
of  the  court  is  .leterinined  bv  the  amount  of  the 
lease  an,l  not  by  the  amount  chvimed,  and  there- 
lore  the  Circuit  court  cannot  resiliato  a  lea.se 
w  lere  t  ic  amount  of  the  rent  is  upwards  of  $100 
t|  tliough  theamountclaimed  be  le.ss  than  $100. 
JJorwH  V.  I'oulain,  4  R.  L.  5(i(;,  C.  C.  1872  ;   887 

2<i4.  An  action  in  ejectment  will  lie  against 
.an  insolvent  and  his  assiirnee  to  obtain  posses- 
sion ot  premises,  the  lease  of  which  e.xpired 
lielore  the  assignment.  The  Fraser  Institute  v. 
Moore  et  al.,  1<J  L.  C.  J.  133,  S.  C.  1875. 

LXXII.  In-  Name  of  Aciext,  see  AGENCY. 


2  ,0.  An  attorney  or  .agent  in  the  interests  or 
tor  the  preservation  (,f  the  rights  of  his  .M-incipal 
cannot  bring  an  action  in  his  own  name,  not  even 
when  there  is  an  agreement  to  that  ettect  between 
his  Pniicipa  an.i  the  other  contracting  party. 
.WW    e   «     V    Turneon  et  al.,  2  Rev.  de  L(i'. 

im\^m  "^'  ^^  ^''•■'■Lifv  OF  M.vRRiA(;E,seeMAR- 

2CG.  An  action  to  annul  a  m.arriage  with  a 
minor  can  only  be  brought  bv  the  father  of  the 
minor,  unless  the  minor  herself  be  in  the  case 
•T-sistei  according  to  law.  linrn  v.  Fontaine,  3 
R.L.Slt,,  S.  C.  1871;    150  C.C. 

10-7.  Where,  in  an  action  to  annul  a  uiarriage 
on  the  ground  of  impotency,  the  proof  is  insutli- 
cient,  the  consort  against  wliom  the  action  is 
brouglit  may  be  ordered  to  submit  to  a  surgical 
examination,  and  in  default  of  doing  so"  the 
grounds  of  action  may  be  taken  pro  confcs.ns 
and  judgment  be  rendered  accordingly.  I'Jorion 
y. /.«HWiM7L.  C.J.  324,  Q.B.  1873;  i;  inc.  C. 

LXXIV.  Lv  Recog.vition  of  Civil  Statits. 

2C8.  Whereaction  was  brouglit  by  the  plaintiff 
to  establish  his  stai  us— //?/,/,  tliat  wliere  registers 
did  not  existof  the  birth  ofa  i.erson,such  person 
had  a  right  of  action  to  establish  bv  a  jud.'ment 
ol  the  court  the  date  and  place  of  his  birtli,  and 
he  did  not  require  to  show  any  sjiecial  interest 
to  procure  such  judgment  apa'rt  from  the  non- 
existence of  «uch  registers.  Lane  k  Campbell, 
8  L.  C.  J.  08,  Q.  B.  18(13;  51  C.  C. 


LXXV.  In  Recognition  of  Title. 

209.  A  title  to  certain  sliares  of  bank  sb.ck 
was  claimed  by  plaintiff  in  an  action  against  the 
lank  to  obtain  a  recognition  of  title,'  and  the 
hank  pleaded  that  tlie  shares  in  question  had 
preyiou,sly  been  transmitted  ta  other  parties, 
Uild  to  be  the  .luty  of  the  court  to  order  such 
parties  to  be  called  into  the  cause.  Woolrych 
k  Bank  of  Montreal,  10  L.   C.  J.  329,  Q.  B.  1872. 

LXXVIL    iNSTITfTION'    OF. 

270.  The  issue  of  a  writ  of  attacliment  in  re- 
yendication  is  an  institution  of  an  action  witiiin 
the  meaning  of  12  Vic,  cap.  .30.,  (C.  S.  C.  cap 


f 


<  c<< 


89 


ACTION. 


ACTION. 


40 


it ;,  1 


•H['il 


t\    I 


23),  sufficient  to  entitle  the  grantee  of  timber 
limits,  after  the  expiration  of  the  license  which 
he  holds,  to  proceed  with  such  action  in  reven- 
dication  aganist  any  person  nnlawfi.lly  lioldinf 
timber  which  has  been  cut  upon  his  limits,  even 
if  the  declaration  in  the  cause  should  not  be 
served  upon  the  defendant  until  after  the  expi- 
ration of  the  license.  Ennis  &  The  Grand 
Trunk  Railway,  2  L,  C.  L.  J.  113,  Q.  B.  1866. 

LXXVril.  Joint. 

271.  A  joint  action  on  a  promissory  note 
brought  against  tlie  maker  by  two  persons  to 
whom  it  is  made  payable  by  endorsement  of  the 
payee  is  good,  although  it  is  not  allcgeil  thattlie 
plaintiff's  are  co-partners  or  had  the  right  to  sue 
jointlv.  Stevenson  et  al.  v.  Binset,  8  L.  C.  K. 
l'Jl,S.C.  1858. 

272.  In  an  action  by  two  persons  not  co-part- 
ners on  a  verbal  agreement  by  which  ihe  defen- 
dant and  another  man  agreed  to  furnish  a 
certain  nuantity  of  cordwood  deiivered  in  a 
certain  place,  and  the  plaintiffs  ai'vanceil  money 
for  the  piirpose,  but  the  defendants  failecl  to 
carry  out  tiieir  contract— //e/(;,  that  the  action 
was  properly  brought,  and  judgment  was  ren- 
dered for  plaintiff  accordinglv.  '  Trudeau  et  al. 
v.  Menard,  3  L.  C.  J.  52,  S.  C.  1858. 

273.  Where  several  persons  have  suffered  by 
the  same  act,  they  cannot  bring  a  joint  action 
for  the  recovery  of  the  amount  of  damage  they 
have  respect i\'ely  suffered.  Benard  ei  al.  v. 
Bourdon,  13  h.  C.  J.  233,  S.  C.  18(;y. 

LXXIX.    Ll.VUILlTV  Full. 

27  f.  On  apjieal  from  a  judgment  of  tlie  Supe- 
rior Court  ouiidemiiing  the  deleiulant,  a  les.sor, 
in  damages  for  having  cau.sed  to  i.ssue  a  writ 
of  saisie  ijagerie  against  the  lessee — Ileld,  re- 
Y?rsing  the  judgment  of  the  court  below, 
that  no  responsibility  attaches  to  the  exorcise 
of  an  absolute  right,  such  as  the  right  of  a. 
lessor  to  ])roceed  at  will  by  way  of  saisie  gage-' 
vie  against  his  tenant,  and  that"  the  exercise  of 
such  a  ridit  cannot,  in  law,  give  ri.se  to  an 
action  of  damages,  whatever  be  the  iiio.ive  by 
which  the  landlord  was  prom|)ted,  and  however 
rigorousiv  such  right  mav  be  exercised.  David 
k  Thomas,  1  L.  C.  J.  69,"Q.  B.  1857. 

LXXX.  Manrati,  .■see  AGENCY. 

275.  Where  a  mandatory  has  collected  money 
for  his  principal  and  not  paid  over,  the  principal 
need  not  resort  to  the  action  inandati.  Ja.'ie/j/i 
<k  Phillips  et  al.,  I'J  L.  C.  J.  162,  Q.  B.  1875, 

LXXXI.  Mixed. 

276.  An  action  for  tithes  is  a  mixed  action, 
Eoy  V.  Bergeron,  2  R.  L.  532,  C.  C.  1867. 

l.XXXII,  Nature  of. 

277.  Where  the  plaintifT  sued  the  defendant, 
a  raiKv.ay  conip-.iiy,  for  damages  alleged  to 
have  been  caused  to  the  property  of  the  defen- 
dant, by  the  construction  of  the  road,  and  asking 
that  the  defendant  be  condemned  to  perform 


certain  works  and  to  put  an  end  to  such  dam- 
age  for  the  futui'e— ifeW,  in  review,  that  such 
action  was  not  a  real  action.  De.'isaint  v.  Th, 
Grand  Trunk  Railway  of  Canada,  16  L.  C,  If 
4!),  S,  C.  tt.  1865. 

LXXXIII.  Negatoire,  see  INJUNCTION 

278.  The  judgment  in  Un  action  negatoire  i 
in  the  nature  of  an  injunction  in  chancerv 
Savard  v.  Moisan,  1  Rev.  de  Leg.  378,  K.  li 
1820. 

279.  The  parties  in  the  cause  were  neighbor- 
ing uroprietors  of  farming  property,  the  from- 
of  which  inclined  towards  each  other,  formin  ■ 
a  hill.     The  buildings  of  the  appellant  woiv 
situated  at  the  foot  of  this  hill,  the  hou.se  itsel- 
being  close  to  the  lane.    In  August,  1867,  twi 
inspectors  were  called  upon  by  another  neiirli 
bor  to  legalize  a  water  course  formed  bv  th. 
declivity,  and  which  traversed  the  properties  ii 
question  and  tho.se  of  some  of  the  neighbor^ 
The  inspectors,  after  visiting  the  spot,  drew  iii 
a  procis-verhal  legalizing  this  water  course  lu: 
the  purpose  of  draining  the  properties  in  qiu- 
tion.  The  respondent,  however,  desiring  a  driii' 
to  be  constructed  for  the  purpo.se,  opposed  th 
homologation  of  this  rejiort,  but  not  aucceediii- 
appointed  another  inspector  to  have  a  drai- 
constructed  between  the  two  properties.     Th. 
appellant  brought  action  negatoire  in  the  Sii[h 
rior  Court,  which  was  dismissed,  and  on  api)tM 
to  Q.  B.,  held,  reversing  the  decision  of  th 
court    below,    that    the    action   was    proper!- 
brought,  inasmuch  as  the  order  of  au  inspectu: 
ordering  a  ditch  to  be  constructed  to  dram  th. 
property,  the  drainage  of  which  is  already  pnj 
vided  for,  and  which  order  was  not  given  as  i; 
should   have   been,  and    .vhich  could  not  h 
carried  out  without  causing  serious  damage  t 
the  property  of  those  interested,  was  illegalan 
nuist  be  set  aside.    Lemire  &  Couchene,  1  li 
L.  1.58,  Q.  B.,  1868  ;  420-424  M.  C. 

LXXXVI.  Op  Damages,  see  DAMAGES. 

280.  An  action  for  damages  due  to  the  plaii 
tiff's  real  property  may  be  supported  bve\: 
deuce  of  constructive   possession,     llun'ter  \ 

Matt,  1  Rev.  de  Leg.,  .3,';0,  K,  B.  1811, 

281.  An  action  tor  assault  or  defamation  ; 
lost  if  the  party  defamed  or  assaulted  die  belin 
the  suit  is  commenced,  or  if  he  die  pending  th 
suit.  Salljert  v.  Chouinard,  1  Rev.  de  Le^r^JHii 
K.  B.  1812. 

282.  If  two  persons  arrest  a  third,  witlim 
grounds,    both    are  answerable   in   an   acliu 
d'iiijures  solidairement.     I'ouliot  v.  Stanlci/, 
Rev.  dc  Leg.  380,  K.  B.  1813. 

283.  An  action  of  damages  may  be  niaintaiiif 
for  imprudently  setting  fire  to  the  woods  in  . 
dry  season  and  during  a  high  wind.  Guau  \ 
Labelle,  1  Rev.  de  Leg.  503,  K.  B.  1820. 

284.  No  damages  can  be  recovered  fur  a 
injury  which  has  lieen  sustained  in  oonseqiien. 
of  an  accident  produced  by  imprudence  on  th 
part  of  the  person  injured.  Tousirpiant  \ 
Boi.vert,  1  Rev.  de  Leg.  503,  K.  B.  1820. 

2-5.  Ail  action  of  damages  lies  tor  mallei. ni 
arrest  of  the  person,  and  fur  a  malicious  aire 
and  seizure  of  propertv.     Sims  v,  Scholejidd. 
Kev,  de  Log,  503,  K,  ii.  1820  ;  7%  C.  C.  P, 
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lAOEs,  see  DAMAGES. 
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%  286.  An  action  of  damages  lies  for  exciting  a 
Sog  to  bite  the  plaintiff's  horse,  whereby  The 
Borsc  was  injured,  ami  the  plaintitrs"  cart 
fe-ol<en.  Davidson  v.  Cole,  1  Rev.  de  Le^.  503 
J.  n.  1821;  10.53  &  1055  C.  C.  "         ' 

287.  A  leman('  for  ;t'100  damages  as  an 
incident  to  an  action  for  the  removal  of  an 
encroachment  on  public  property  <ioes  nut 
titiiite  the  rest  of  the  action.  La  CurporaUon  de 
^.  Mwtin  it  Lit  Conipnt/n/'e  des  Chemins  de 
PtUhje  de  L'Me  Jesus,  15  L.  C.  J.  106  O  B 
i«-l;15  C.  C.  P.  '  ^ 

V  288.  In  an  action  for  damage-s  ba.sed  on  2055 
0.  C,  accompanied  by  the  arrest  of  the  dclen- 
dftnt  on  a  writ  of  capias,  the  measure  of  the 
dimages  is  not  tb.e  value  of  the  wood  cut  from 
tj|e  iniinovabie  in  question,  but  the  injury  done 
"land  deterioration  of  the  value  of  the  property 
»  ronson  of  si.cli  cutting.  Demuleh  el  eir  y 
'■/lier,  15  L   C.  J.  301,  S.  C.  R.  1871 
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.LXXKVU.  OfDeiit. 

v28'J.  All  action  brought  against  a  person  for 
tipful  and  illegal  voting  is  an  action  of  debt,  and 
BJiijbjecI  to  all  tlie  rules  of  such,  and  the  Defen- 
wit  in  such  action  is  bound  to  aii>wer  in/emi- 
mioircs  sur  fails  elnrlicles.  Fern/  y.  Adams,  H 
L.  C.  J.  165,  C.  C.  1864. 

XC    Of  Tkksi-ass,  see  trespass. 

200.  An  action  of  trespass  on  the  case  for 
BlSs feasance  can  be  maintained  against  a  col- 
lector of  customs  for  exacting  a  larger  sum  for 
duties  than  the  law  authorizes,  unless  some 
r^M. liable  groun<l  of  excuse  for  his  conduct  is 
Shown,  or  such  tacts  be  laid  before  the  court  as 
will  exclude  every  imputation  of  malice  or 
wiltiil  intent.  Perceeal  v.  Paterson  et  al.,  S.  R. 
^70.  Iv.  B.  182S. 

2:il.  Bnt  in  .an  action  of  tre.spa.ss  for  assault 
ami  imprisonment  against  the  provincial  judi^e 
of  t!ie  inferior  di>;rict  of  St.  Francis,  for  i.-^'snim' 
PJOti'-^-s  of  attaehmeiiL  for  contempt  anainst  the 
editor  and  printer  of  a  public  newspaper  tor 
pnblislii,,.'  certain  jiapers— //e^,/,  that  as  the 
acts  (•oninlained  of  were  in  -formed  Sy  the  jiid"e 
in  his  judicial  capacity  tlie  court  coii'ld  not  take 
cognizance  of  them  and  therefore  had  no  jiiri-;- 
tJiet i-n.    DickersoH  v.  Fletcher,  S.  R.  27(1,  K,  B. 

p2.  An  action  will  not  lie  against  a  judge  tor 
Mict  done  by  him  within  the  exteiit  uf  his 
hsdiction.     Guyi/  V.  Ken;  S.  R.  202,  K.  B. 

Bo, 

19.3.  An  action  of  tresj.ass  for  entering  the 
■in  itf  sclose  and  destroying  certain  building's 
^'  lieniaiMtained  against  persons  acting  under 
I  orders  ot_  the  r.-ad  surveyor  who  does  not 
111  ajustification  of  their  conduct,  ainnon 
Uirue  et  al.,  S.  R.  338,  K.  P.  1828. 

■1.  , 

aCI.  On  Accounts. 

pi.  \yiiore  there  was  a  doubt  as  to  the 
pjierkind  ot  action  to  be  brouLWit— //<././  th"t 
I  plamliir  could,  nevertliele.--.-i;  recover  on  "a 
paiice  ot  account  stated  'vhicli  had  been  ad- 

F7i!(5:'i^Srft.*^^:''-  ^^-v. 

P'>.  In   an  action  on  an  account  it  is  not  I 


I  necessary  to  serve  a  copy  of  the  account  with 
1  ';i!^'X."''■""'^n'^t'o»    '«  returned   into  court. 

i  Sffgg  cTp^*         '''  ^  ^^"  ^'  ^^'^'  ^-  ^^ 

'  Bt„^t!'^i'„^^'"^",°'"^  }'''i"f^^  ''"  action  on  account 
,  stated  an,    acknowtedgment  between  the  parties 

Ztt'-  I  ''^"",''''''  '"^^•erthele.ss,  be  oblige.i 
'o  luruLsh  particu  ars.  Labb6  v.  .VeKenzie^  10 
L,.  t.  R.  77,  C.  C.  1860. 

XCII.  Ox  Agreement,  see  CONTRACT. 

,J-^L  ^'^?  "■;',''"'"  '»>^'''-^<'''«'''t  tie  made  with  one 

ll  n  Vh'i  •■'  ""'  l"''"."  "■"^'  ^''i"^'  '"«  action 
alone,  although  oti.ers  be  jointly  interesteil  with 

i-i8;K.^r'^f(s:""-^-'^''^^^''^''^^--'^i^'^s- 

XCIII.  On-  Bills  .vxu  X„tks.  see  BILLS,  &c. 

298.  In  an  action  by  the  en<lorsees  of  a  pro- 
nissory  note  against  the  endorser,  protest,  , le- 
nand.rensal  1,,- ,iie  drawer  and  notice  to' the 

defendant   niu>t  be  |,roved  or  that   he   is   not 

ae'LS'!;;:'K';iviiP"''"''^-^''^^''^«--- 

299.  in  order  to  be  allowed  to  prove  that  the 
stamp,  on  a  note  or  bill  were  not  placed  there 
at  the  time  the  note  or  bill  was  nuule,  an  atH- 
davit  nmst  be  tiled  with  such  pleading.  JJesilets 

can  0  ?"<'  %h^-  "-'  ^.-  ^-  1'"^'^'  ^'  ^1  Vic. 
tap.  y.  A:  t.  3,^  Vic.  cap.  13. 

300.  When  /o.v/.— Action  was  brought  on  a 
o  e  wluch  was  not  produced, and  the  plaintitT 

lot  being  able  to  procee.l,  the  action  was  almost 
piesciibed  when  an  allusion  to  the  note  in  nues- 

hen  moved  to  amend  Ins  declaration  in  order 
to  allege  the  lo.ss  of  the  note,  and  moved  to 
.11  end  also  so  as  to  make  the  declaration  con- 
oi  .11  to  the  proof     These  motions  were  rejected 

was  e  ,nn"  'r'""',"!"''  ^"'  'M'Pwil  the  judgment 
«as  conlirmed  on  the  ground  that  the  plaintiff, 
e  en  were  the  motion  grante.l,  could  not  prove 
l.u  the  note  had  ever  been  in  his  po.Js.sion 
or  that  he  had  ever  .-my  right  of  action  on  it. 
VwW"'o«(/  ct  LaRociue,  20  L.  C.  J.  175,  Q.  B. 

XCIV.  Ox  Contract,  see  CONTRACT. 

301.  All  parties  jointly  interests  must  join 
1  an  action  ex  contractu.    McLeisli  v.  Lees,  2 
Rev   tie  Leg.  207,  K.  B.  1818 


XCV.  Ox  Foreign  BoxD. 

302.  A  bond  given  for  salvage  in  an  a.Imir- 
al3  court  in  iN ova  Scotia  can  be  recovered  in 
Uiiiada.  Moore  v.  Mure,  2.  Rev.  de  Leg.  207, 
A  1  Rev.  de  Leg.  353,  K.  B.  1818. 

XCVI.  Ox  Ji-Da.MENT,  see  JUDGMENTS. 

303.  Where  action  was  brought  on  a  judg- 
nent  •-■l.'tHined  ui  Upper  Canada  which  assessed 

the  plaintiff  for  breach  oi'  contract  bv  the  de- 
endant,  over  and  above  his  costs  aiuf  charges 
Yi  ;'/"' "■^'O'"  lii.s  suit  expended  at  A'26  7s.  2d  — 
y/c/(^  that  proof  «//,„„?e  was  required  of  such 
promise  and,  failing  such  proof  made,  interest 
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uoiilil  be  Kraiitod  troiii  tJie  date  of  such  juili;- 
iiiont.  C/iapman.  v.  Gordon,  8.  L.  C.  J.  IDii, 
S.  C.  1804. 

.'i04.  Whore  action  is  brouirht  on  a  jud-r- 
ment  rencleroil  in  a  foreiirii  cunntn-,  the  u(H':oiint 
uiioii  which  it  in  remltrod  must"  lie  iirodiiceil. 
Iloppiirk  cf  nl.  V.  Deiiiers,  13.  L.  C,  J  224. 
S.  C.A-  1(1  L.  C.  K.  3ys»,  1SG7. 

.St),'>.  In  an  action  on  a  tbreij;n  jiiil>rnieiit  it' 
the  e.xenipiilioafion  sliows  no  cause.'northat  the 
defendant  was  duly  snininoned  ami  re^'Mlarlv 
condeniiuMi,  the  action  in\ist  lie  dismissed. 
May  V.  liirhie,  10.  L.  C.  J.  81,  \,  ;j  U.  L.  440, 
S.C._  11.1871. 

sot).  A  iiew  action  on  ajudfznienf  formerly 
obtaiiu'd  in  the  .sanio  conrf  in  a  hyjiothecarV 
action  cannot  lie  maintained.  Oikihoh  v.  Blaa- 
don.  1  l{ev.  lie  L(V-  •'i48,  K.  B.  1818. 

.107.  Where  action  of  cajiias  was  hronglit 
upon  a  judfrment.  condeninini:  the  defendant  to 
pay  tiie  piaintifls  a  certain  sum  of  nmnev,  and 
the  declaration  set  forth  that  the  jndL'mentis 
liad  never  lieen  paid  orsutisllcd  in  any  wav  and 
that  the  defendant  was  immediatelv  about  to 
quit  the  Province  of  Canaila  with  the  intention 
of  detyaudiii;:  liis  creditors  i-i  ^^eneral,  and  the 
plaintitt  111  particular,  and  thfit  liv  his  departure 
the  jilaintitis  wouM  io.se  their  ivcMur.se  airainst 
liiin,and  prayr.i  tiiat  a  writ  nf  capias  do'i'ssne, 
'^■c— //«/'/,  that  if  jud,Lnneiit  could  be  maintained 
at  all  iijion  a  jiidirmeiit  alreadv  rendeivd,  wliiidi 
was  very  dnulitful,  that  it  cn'ild  onlv  be  main- 
tained upon  proof  of  the  alleiration  that  the 
defeinlant  was  about  to  leave  the  jiroviiice  with 
intent  to  defraud  lii.s  creditors,  of  which  there 
was  none,  and  the  action  was  dismissed.  /'<■/- 
hiicrel  al.  v.  Free,;  12  L.  C.  R.  I'J'J,  S.  C.  1802. 

XCVn.  Ox  Pi{oMisK  OF  S.vi.i;,  see  .S.\LE. 

■308.  In  an  action  to  compel  a  jiarty  to 
execute  a  deed  of  sale  according,'  to  a  verlml 
understanding:  between  the  parlies— //,./,/,  ,|,.i, 
the  jilaintitf  was  bound  to  tender  by  his  action 
and  to  deposit  in  court  the  purchase  moiiev  • 
more  jiartic'iilarly  if  tlie  delendaut  pleaded  that 
he  was  unable  to  execute  the  reijuired  deed. 
J'erraiil/  v.  Arcnitd.  4  L.  C.  H.  4-;'J,  S.  C.  1854. 


XCrX,  Pkusinai,. 

;!0'J.  Where  the  ])urcliaser  of  an  immovable 
reserved  to  himself  the  rijrht  of  abandoniiij;  the 
Jiroperty  before  the  pavment  of  the  hvpnthec 
thereon  — //rA/,  tliat  the  vendor  had  no  Viu'lit  of 
I^ijU'soiial  action  aLrainst  the  purchaser  therefor. 
The  I'eniifiiici/f  Jiui/dhn/  Sorir/i/  nf  .\[,,ntrcal  v  ' 
L'lro^e,  17  L.  C.  J.  87,  S.  C.  R.  'l-^Y.-i. 

C.  PETITORY,  see\\s  Ri':iNTi':iiu.vNnE. 

."iiO.  The  jilaiiitiif  brought  iiptitory  ainioii  in 
]iis  ipiaiity  of  euratorto  aminor  whose  lather 
and  mother  were  dead,  Ibr  the  imrjiose  o|  reven- 
<licatinL'  an  inimovabi  of  whiidi  the  deti-nd- 
ants  were  in  possession,  and  the  defendant  de- 
murred on  the  L'round  that  it  belonjred  in  part 
to  the  female  defendant  as  widow  bv  a  former 
inarria,ire  of  Ihe  plaintitr.s  father^  and  tiiat 
the  plaintill"  was  further  onlv  entitled  to  a 
parta,'( — Ifeld,  that  the  heir  cinild  jiroceed  by 
petitory  action  and  was  not  conlined  to  an  action 


en  pnrt,i/fe.  Cannon  is  qua/,  v.  O'Neil  ei  ux  1 
L.C.  R.  100,  .S.  C.  1H51. 

.'HI.  Where  the  adjudicattiire  of  a  propern 
sold  by  the  sherilf  broujrht  a  jielitorv  action  1. 
pun  iiossessioii  of  Ihe  liropertv— >/t-W,  thic 
the  jietito-y  action  after  the  lapse  of  a  vear  an.i 
a  ihiy  from  the  date  of  ^idiudicatiou  "was  ih, 
proper  remedy  tbr  a  plaintilf  wljndlra'uln 
Jfiirf  V.  AIcXeil,.l  L,  C.  J.  8,  S.  C.  'U.  18,>1  ■  T|  . 
A  'J  IOC.  C.  P.  '-a. 

■'512.  In  a  petitory  action  liirthc  recovery  of  , 
liirm  where  the  delendaut  pleaded   tiiat  lie  «•,, 
a  co-proprietor  with  the  jilaiiitill— 7/cW,  to  l.i.  •, 
V'ood    defence     to    the    action.       Me  Adam    \ 
Kini/.^bnn/,  1  L.  C.  J.  287,  8.  C.  l8o7. 

lil.i.  A    lu-oprietor   of  an   undivided   ini \. 

able  cannot  brniL'  a  petitorv  action  a.'ainst  li - 
co-pro)irietor.  Gahthier  k  Ghtdue,  7  L.  C  J.  ln'i. 
Q.  IS.  L^02. 

■"U.  Proprietors  limitrophes  aiiainst  wlim, 
no  boundary  has  ever  been  li.xed  cannot  briii 
lietiturv  action  aL'ain.st  one  another  on  il," 
{ground  of  eiicroachment  without  first  takii,  ■ 
measures  to  establish  Ihe  bonmlaries  bvtwei  ' 
their  properties.  The  Jlarhor  Cnniniissioner.s  .  , 
Mcnlrent  v.  11, ill \  Lijman  ti  al.,  o  L.  C.  J.  l.V, 
S.  C.  1801. 

315.  An  action  en  petitoire  cannot  be  mui 
tamed    by   a   jirojirictor   a,L'ainst    his    neitrhl 
com]ilaiiiin,L'ofencroacliment,  the  proper  at  li 
lieiii',' an  action  c/i6</(V(f?(/t'.    L'olicrtnnn  v  ,Sliia) 
13  L.C.  R.  402,  S.  C.  1803. 

310.  Where  jietitory  action  was  broujiht  t 
recover  possession  of  a  certain  lot  of  land  -nl 
to  the  plamtiil— 7A7i/,  that  the  plaintilf  conl 
not  recover  under  a  coiivryance  ai,'ainst  a  pu 
son  in  po.s.m'ssion  al  Hie  date  of  such  convevan 
without  Its  bein^  established  that  the  pei- 
conveyiiLs:  had  a  ri,L'lit  in  the  projiertv  coiivcm  I 
r///>,v-,/(  A;  Wear,  0  L.  C.  .1.  78,  Q.  U.,  ,V;  12  i 
C.  R.  98.  Is(i3, 

.'il7.  And /(t/-/,  also,  that  in  .such  action  tli 
plamt.lfcannot  smceed  upon  a  title  which  1  i 
not  been  jileaded,  and  which,  consei|ueiitly,  tl 
delendiml  lias  had  no  opportunity  ofansweriii 


■  >  8.  1,1  a  petitory  action— //cW,  that  i 
enable  a  purcliaser  to  .sustain  such  an  acln 
It  was  not  necessary  that  he  should  have  had  ih 
lio.sse.ssion  or  actual  tradition  of  the  proimt 
claimed,  jirovided  that  the  vendor  was  1 
possession  of  sucii  immovable  at  the  tiim 
the  sale.  nUodean  k  Le/hmcoin,  12  L.  C.  H 
25,  Q.  B.  ],s(;i. 

319.  In  a  jietitory  action  where  the  iilaintr 
based  his  claim  u]ioiiadeed  of  sale  dated  sul-, 
<pieiilly  to  the  dell'iidain's  occupation  an 
peaceable  jiosse.ssion  of  the  bind  in  dispute,  li,. 
l)lainliirs  aiiteiir  not  liavinj:  been  in  pos.se.-M..' 
of  the  land  previous  to  the  ilate  of  tlie  deed- 
f/cld,  that  he  could  not  recover.  Foi.w  \ 
Demers  A  Dcmcrs  k  Malliiot,  12  L,  C.  R.  21ii 
8.  C.  1802. 

.320.  Where  it  was  proved  that  the  possessjo' 
ofthedelendaiit's  predecessors  in  theoccuiiali.i: 
of  the  land  idaimed  was  anteeedent  to  the  d; 
oftlieplaintill"stitle,altiiou.Lrhtliedefendaiilli 
not  been  able  to  avail  Jiitn-elf  of  such  pn--t 
Hion  ill  .support  of  a  ])re.scriptioii  of  tliirtv  v,a 
tor  want  of  a  title  thereto— //,/,/,  coniinnJi 
the  jiid^ment  of  the  court  below,  thai  the  acln 
of  the  iilainlilf  would  neverlheless  be  dismi^,-. 
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isqual.  V.  O'Neil  etux.,  ] 

.H51. 

iiljiulicatiiire  of  n,  propcitv 

niiijilit   a  |ic(itiii'v  ai;tiiiii  i,, 

(ho  pn.|.iTty— //c/(/,  tin,; 
.I'tcr  till'  liipsi.  ol'n  vfiir  mi, I 
c  of  ;i'ljuilii!iitii)ii'\vii>  ii„ 

a    ]ilaiiitill'    wljiiillra'nii; 

C.  J,8,  S.  C.'li.  iMoi  ;  71.' 

action  |l)i'  the  recovery  oi  n 
iiilaut  plcuileil  tliat  lie  \\,i- 
tlie  lilaiutill— //,'/,/,  to  lie;, 
lie  ac^tioii.  Me  Adam  \ 
■  287,  .S.  C.  1857. 
of  an  iiiiiliviiled  iiiiiiiM\. 
[)etit(irv  action  a;:ain?t  In- 
icr  it  Glaiiiiti,  7  J^.  C.  J.  ',1','. 

iiiiiti'ophes  ai^ainst  vvlmi, 
■r  been  fixed  cannot  brii,. 
list  one  another  on  tli. 
nent  uitliout  lii'st  talvii,. 
Ii  I  lie  lionnilaries  lietwe.i 
'  Hiirhur  Coiiiiiiinsiouer.s  ■  i 
yiiHin  et  al.,i)  L.  C.  J.  I."),", 

petitiiii-r  cannot  be  maii, 
tor  a-ainst    his    iieiL'hb 
ichinenl,  the  proper  acti.. 
'"','/(.'.    li'iilicr/tiiiii  v..Sli(ai" 

i8(;;i. 

T  action    was   l.iroii<.'ht  t 
a  certaiii  lot  of  laml  .-ol  i 
',  that  the  jilaintiir  conli 
;on\\'_vance  ajjainst  a  pei- 
edateot'siich  convevain  , 
ablisheil    that   the  per-., 
in  the  pro]ierlv  conve\el 
C.  J.  78,   Q.  13.,  &]2L.!^ 

,  that  in  .such  action  tll^L 
^'il  npon  a  title  which  ]i!i.^ 
which,  conseipiently,  t|, 
opportunity  of  answeriii: 

action— //«/(/,  that  i 
I  .«nsiaiM  snch  an  acti,,' 
lat  heshoulil  have  had  th. 
tradition  of  the  projierti 
lat  the  vemior  \va-  ii  fj 
iniovable  at  the  time  .  ™ 
;  Li'fntiii^.ois,  12  h.  C.  K  !^| 

ction  where  tlie  plainir 
.deed  ot'sale  date.l  snl.s,-  • 
Hhuit's  occupation  ai,. ;. 
f  tjie  land  in  clisjaite,  tlk| 
aviii;:  been  in  posscssioiiF 
to  the  dale  of  the  deed-! 
not  recover.  Foisy  v. 
Mliini,  12  L.  C.  K.  210, 


(ived  that  the  posses.si.. 
ce^.^^ors  in  thcoccnpati.. 
s  antece(lenf,  to  the  da! 
hon^'h  the  defendant  ha 
himself  of  sucli  pii.---i- 
'."cription  of  tliirty  year 
■reto — //<■/(/,  confinniii. 
rt  below,  that  the  acti..i 
'verlhele.s.s  lie  disniisfc.l  > 


jloddart  et  al.  &  Lefehore,  11  L.  C.  R.  286 
I.  0.  18G1,  &  8  L.  C.'J.  31,  Q.  B.  1863  ;  2200 
I.  V. 

321.  In  an  action  to  recover    possession  of 
jlnd    held    by    a   transferee     of    a   person    to 
ihoin  land  wa.s  <;ranted  by  the  Crown   in  the 
iistrict  of  Oaspe   under  the   provisions   of  51) 
fleo.  III,cap.  3— //eW.contirniiiij^the  judirriii'iit 
f^  the  court  below,  that  the  description  of  the 
wonerty  claimed  was  too  valine  and  mdetiiiite  to 
fftialile  the  court  to  i;raiit  the  conclusions  taken 
:^UIar  v.  Millar,  15  I..  C.  R.  221t,  Q.  B.  istl-l. 
>'i  322.  The  corporation  sold  a  small  strip  of  land 
'Wliicli    they   did   not   re<piire    to   the  iilaintifl'. 
■%'lie  land  was  of  no  use  to  anv  one  but  Fill  him, 
■wliose  property  it  adjoined.    I^nllum  ollered  t'15 
i60  iilaintitl'for  it,  which  was  refused,  i,'20  beiii;; 
^maiideil.       Siibsei|Uently    Fiilhim    sold    his 
fopertv  to  deleiidant  includini;  that  piece  of 
»nd.     I'etitory  action  was    broUfrlit  bv  iilain- 
aiul  Fulhini  was  called  in   as  defendant  en 
Oaniittic  and  condemned  to  |iay  £20  and  costs. 
fiilsou  dc  SpinnelU,  1  L.  C.  L.  J.  l:;,i,  n  \i 
afio.  ^'     • 

.'i23.  In  a  petitory  action  the  luillitv  of  the 
•   deliMnlaiit'.s  title  on  account  of  frainl  and  cullu- 
l|ipii  cannot  be  invoketl,  unless  it  have  already 
.Jigen  judicially  prononnceil,  without  oalliii;;  all 

fjjarties  interested  into  the  case.     Lucroix 
Voreau,  15  L.  C,  R.  485,  &  1  L.  C.  L.  J   33 
13.  1865. 
j.,:i24.  And  //<■/«/,  al.so,  that  such  nullity  cannot 
Me  invoked  after  the  lajiseoften  years,    lij.   22oi: 
i@.  C. 

■  :]2i>.  A    petitory    action    may    be    instituted 

»ndin,i:   proceedings  ly  .lefend'ant  in  a  jjosses- 

bry  action.     Macktiy  &.  Cook,  13  I..  C.  J    3'>1 

|.  15.  i  048  C.  C.  P.  ■    "  ' 

^32(!.  A  iietitory  action    not    .setting  out   the 

pstrict  ill  \yhicli  the  lainl  claimcl  is  situated 

lill  be  disniisseii  in  the  absence  of  evidence  or 

^^   a.lmission  of  the  identity  of  the   township 

ftthm  which  the  laml  is  alleged  to  lie  with  the 

BMiship   mentioneil    in    the    titles   produced 

mij.  Rose,  15  L.  C.  J.  1.33,  ,S.  C.  Ii.  1871. 

|327.  An  action    for  the  value  of  a  certain  ' 

pantity  of  wood  cut  on  a   piece  of  Ian  1,  the 

h-nership  of  which  is  contest,.,!,  is  in  the  nature 


■  CI.  Poi'ii.Aini;. 

!28.  Two  pro|irietor.s  of  real  proiiertv  in  a 
unicipal-ty  may  bring  an  action /.„;,«/«/,.,- i„ 
der  to  compel  the  removal  of  obstructions 
iicli   liave    been    made  with  authority   on    a 

J.'2;?rc.mr''''^'-^-''^"'-'^^"''^^^' 

320.  Hut  held,  in  appeal,  that  the  ritrht  of 
■tion  to  compel  the  removal  of  obstructions  on 
le  public  roads   and  streets   belonged  e\clu- 

In  du  Is  had  no  sue  I  right,  at  least  none  bv 
which    they    could     cluuii    dam,a-es,    real    or 

'b'  1871  "'''""  ^  ^"'"'''''  ^^  '-  ^-  J'  *^>^' 
CII.  Possessory,  aw  En  Co.mpi.aixte.     .         I 

Hlftv  T}^  ''"i"^   ?'''  '''^''^   ^y  the  munici-  \ 
liility    lor  ta.'ies  due  by  u  person  not  buin-  a  ' 


or 
103, 


proprietor  in  posae.saioii  of  the  land,aii,l  the  pro- 
prietor was  thereby  disturbed  in  his  pos.se.s.sion 
—  Hetd,  that  he  was  entitled  to  an  action  en.cnm- 
Vlamte  against  the  i.ur.diaser,  etc.,  adjudim- 
iaire,  and  that  without  the  necessity  of  i.rocur- 
mg  the  resihation  of  the  ,leed  of  safe.  La  Cur- 
I'or'iUon  du  Comtj  de  y,maska  i  liheaume,  12 

331    Wherea  posses.sory  action  was  bron>'lit. 

coupk.,     „,th  a  demand  lor  $250  damages^fo,' 

1^  t-'ne  de  Ja>i~Hcld,  th'M  as  the   ,,lai„tiir  ha.i 

ailed    to    prove    any    seoarate    and    distinct 

os,,,ssion  U  well  loundeilan,!  li.xed  bounds  or 

units   on   the   property  un   which   the   alle.'e.l 

tre.soass  was  sai.l  to  have  been  conimittci,  but 

on    he  contrary  as  the  projierties  of  the  plaintitl' 

.111'    ilelemlant  were  contiguous   to  each  other 

jiiH     were    not  sejiaraled   by  visible    limits   oi' 

bonn.laries,    that    the    action    must    be    dis- 

"ii.-sed,  leaving   to   the    parties  their  ri-ht    of 

remedy    by    nieans   ,f    an    a.'lion   pe/itohr 

s"c"T"(T'      '"'"'"''-'  "■'■  •'^«<^«''>  «  L.  C.  J.  It 

.  332    Where  the  plaintilf  ha,l  been  in  |„.sses- 

sionol  certain  lots  of  land  for  nearly  ten  years 

wiien     he  .leleniiant  trespasse.l   by  cnttin'-  lire- 

woo,l  thereon.an.l  the  plamtilfbronglit  an  action 

en  e"wy'/'«;/t',  complaining  of  the  acts  of  de- 

;;;"  ^;i".   ''"d  ,,raying  that  he   be  compelled   to 

deM>    theietrom,  .■in.l  asking  al.so  for 'damages 

-//'^■A/,  conlirming  the  judgment  of  the  court 

below   that  an  in,|,v„lua1  in  possession  of  a  lot 

,  ol  laiHl  m  a  township  for  more  than  a  vear  an.l 

a  (lay  may  bring  an  acUuu  encomp/uinteiii:;iiu:il 

,  a  person  who  enters  upon  snch  land  merely  Ibr 

thei)uri)oseol  cutting  firewood,  and  that  in  such 

•  ^^iI'mi'i  r  '"^^  "'^■'■'''^n'  that  the  action  brought 

shoiM  be  simply  an  action  ofdama-res.     Vallee 

ct  /W,/,  U  L.  C.  R.  1,-^7,  Q,  15.  I8i;4. 

.i.....  Uneot  several  jointproi,rietors  of  an  un- 
dni.led  property  who  is  trouble.l  in  his  ..osses- 
sion  l.yaco-pro|,rietor  has  a  right  to  a  po.s.ses- 
;';''■;, ";;'l'."'.i;i  "''''^  to  terminate  the  dilHciiltv. 
ncBelUteiule  et  al.  A-  Giobemky  et  al.,  11  L.  C. 
J.  o->,Q.  13.  1806. 

di.'fin'  ,'l^  o'.r''"''' '"  V^^^\^wn  of  a  fief,  with con- 
d  tion  that  the  revenue  of  a  mill  built  upon  the 
.share  ot  one  ot  the  co-partitioners  slu'uld  be 
u  ided  acconlmg  to  their  respective  shares  until 
lie  proprietor  ol  the  groun.l  shoi.l,!  have  reini- 
l.ursed  to  lis  co-parlitioner  the  value  of 
•fhare  m  the  said  inill-//eW,  reversim' 
judgment  of  the  court  below,  that  the  latte";- 
a  right  ol  action  to  be  put  in  possession  of" 
right  to  receive  his  share  of  the  revenue  of 
saiil  mill,  where  the  proprietor  of  the  ground 
a  led  to  pav  h,,„  ,  ,  |„,  ,  ,  ,,-,  ^j,^^,^,  -^. 
iiiill._   111.    14  L.  c.  i{   2iiO,Q.  15. 

n,."?n'.i'^'''V'''''''''' '"'," l"'^'l'^'i-ty  neither  bounded 
01   enclosed    is  entitle,!  to  a  possessory  action 

,  cv, ,','';    '.';   '"  '"■■^I'^^^t-ssion,  when  tl'ie  limits 

ma  k  by  which  the  boundaries  ol'  the"  prJ- 
perty  can  be  recognized;  and  that  .such  holder 
in  sucli  case  is  not  bound  to  have  recourse  to 
an  action  eu  (''"•"«;/«.  Laprade  v.  Gaattier, 
V    \   . tV     ^-  ^-  ^''^'^"'   '■^■^•^''■^■''".'/  -S.   C.  10 

336.  The  circuit  court  has  no  jiiris.jiction 
m-er  IKjssessorv  actions.  Jfuckay  .V  C.ok,  13  L. 
C.  J    .521,  Q.  15.  l.sOO;   1053  et  .seq.  C.  C.  P. 

JJi.  An  action  by  a  seignior  to  recover  posses- 
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sion  of  the  seipniorial  pew  in  tlip  ptirisli  cliurch 
■fl  a  possessory  action  pure  and  simple,  and  Hueli 
action  exists  in  law  without  it  heiiij;  neces«arv 
to  allefre  or  pro.]uce  any  title  as  in  an  action  en 
plein  vnssenxoire  on  phitie  vminteniie,  ^^.■K^^.\, 
must  &  l,ase,l  on  a  title.  La  Fahri,,,  ,e 
J)e.sr/,ambault  v.  Jhibeuu,  2  Q.  L.  R.  ,;/q   B 

3;i8.  A  possessory  action  will  lie  a.-ninst  a 
itn.iiicipality  where  the  latter  neeks  hy  ,>roc,\<,. 
v,r/,„l  L>rc-opcn  a  roa.l  tliroii-h  a  private  pro 
perty,if  It  aj.pear  that  the  occupant  has  heen  in 
peacealile  noss-ession  for  a  year  and  a  dav  ;  and 
ultlK.ugh  the  plaiiiliir  in  such  action  prav  onlv 
for  damaires,  it  is  nevertheless  a  possessory 
action  Jail  S^  The  Cwporution  ,/ the  Towh 
-^  Z^m  et  al,  3  R.  L.  38'..,  Q.  B.  Ux,  ,fe  w" 

.'«!>.  And     hehl,    also    that   altlionch    such 
I-roprietor   has   e  his  own  |„n,i   a 

puhhc  r,a,I,  It  he  have  had  undistiirhed  pu8«e= 
sion  01  It  (or  a  year  and  a  dav  his  possession 
.^  .uticient  to  hriiij:  the  po'ssessol-y  action 
agaii  >t  the  municipality,  notwithstandin.'  that 
^he  olyect  ot  the  rood  has  never  been  changed. 

340.  The  plaintiir  in  a  possessory  action  for 
lie  enjoyment  of  a  servitude  is  huuiid  to  produce 

i::>!'?2G4.tc:'K:'{8n:  "•"--^''"^''^ 

341.  In  a  possessory  action  to  compel  the  re- 
placement of  boundaries  which  have  been 
.stablished  by  a  siuviy.  or  with  the  consent  of 
phiintitl  anddcli.ndant,  between  their  respectiu' 
properties,  and    subsequently  removed   liy'the 

aeten.lant  without  the  plaintiifs  consent,  ii'is  no 
competent  to  the  delendant  to  cnnteml    hat  the 
boumlanes  have  been  erroneously  made,  a'  d 
sud,  action  the  yearly  possession  of  plaint  tf  is 
sutticientiv  es,ablish..d  by  the  production  o,    |  . 

342.  The  procedure  of  the  ordonnanee  of  l(]fi7 
with  relerence  to  j.os.sessory  actions  is  still  in 
force  but  where  the  possession  is  .lenied.  the 
action  degenenites  into  a  simple  action  ot  dam- 
ages which  follows  the  onfinary  procedure 
WJy.  Btlamjer  et  al.,  17  L.  C.  /  3(j,  S.  a 

.343.  To  found  a  possessory  action  the  plain- 
'ift  must  have  had  an  e.x-cluiive  possession  ,;,,. 
J'pwardsof  ayearand  a  day,  and  the  troi 
tioin  which  he  seeks  to  be  relieved  must  have 
•■listed  within  the  year  and  a  day  previous  o 
the  institution  of  tiie  action.    De    <W  et  al 

947  CCP'"'  ^  ^*-  ^-  *^"'  ^-  ^^-  '« '  5  '  '^^^  ^t 


ACTION.  ^ 

CV.    QtJAN'TO  MiNOBIS, 

.345.  Where  in   the  description  of  a  lot  i,, 
deed  of  sale  it  was  said  to  be  «  181  feet  toH  • 

fe  ".'■;■'""'  '^  ':"■'""''  ""'  ''"»•  "'P'-P  was  „ 
100  feet  frontage,  but  the  back  of  the  preini 
<'.xtended  to  175  feet,  a.ul  the  lot  contained  •  , 
more  than  was   intended   to   l,e  conveyed    ii 
ileed  giving  a  full  description  of  tlie  Iwun.la, 
on   each    suk—7/,A/,    that    the   sale    wa' 
'-'psurement    and    the    vendor   could    „ot 
allowed  to  take  money  for  what  he  did  n,it 
liver.     1  attcrsdii  \ .  U.il>orne,  3  R    L  4.'iH  v;  , 
1830  ;   1500  \  1501  C.  C.  '    ■ 

340.  A   purchaser  at  a  sherifl"s  .sale  of, 
""movable   which    proves    not    to   contain  t 
">'""int  of  grouml  described.  ai„l   for  whic 
"as  .-old,  has  a  right  to  demand  a  rcluctioi, 
t lie    price   m     proportion     to     the    deHcienn 

te  7'08"C   C.' P  "'  ^  '^'  ^'  ^^'  ^^^'  ^'  ' 

347.  An  ailjudicataire  who  bins  at  a  sheri" 

mile  a  fief  ,les,.ribe,l  in  the  sherilfs  adver 

ment  as  containing  400  arpents,  whereas  it  ,„ 
contamed  188  arpents-i/./,/,  ,|,„  „„  „,., 
"ould  he  tigamst  the  .seizing  jduintitf,  to  whn. 

he  proceeds  of  the  sale  went  as  mort-;i.'e  c   v 
tor  to  recover  from  the  latter  theexc.Css'of  p,,,' 


CIV.  Pro  Socio,  see  Assumi-si 


T. 


344.  Whei-e  in  an  action  pro  .«ncio  it  was 
a  eged  in  the  declaration  that  the  plain tiTs 
had  rendere.1  an  annual  account  of  the  porti  n 
of  he  partnership  business  under  their  Cr 
o  tl,e  defendant--//.A?,  not  to  be  necessary  to 
oHerand   ,le  with  .such  declaration  an  acco  i  u 

bit  it  will  r"'"^'"  '''■"'^'  I«""^'''.^l'ip  busincs 
but  ,t  will  l,e  necessary  to  the  maintenance  of 

SorhLt--,^!;VS'n^-L:i^!^- 


A' 10  L.C.  K    ;i25,  (I  H.  18G0;    708  C.    C    I 
eversinir  judgment  of  court  below,  which  h, 
Jiaf   such  action    would   not   lie  until   the   |. 
H;H'Mcywases,abli>b..,|byanactiontor^i 

.Us    And  hd.l  al.so,  that  neither  the  defo,, ! 

«t  "hose  land  has  been  so  soKl,  nor  the  sher; 

1,1  be  brought  into  the  action  for  the  recov,.'^ 

of  the  excess  of  price.     lb.  ■ 

34!).  And  //.y,;,  al.so,  that  such  action   couh 

J'cars.     n  ■''"''  ^'-^  ""•^'  P'''''^^'>'ipti"»  ^\^ovi  of  t, : 

350.  Where  the  delendant  was  sued  for  t',, 
price  of  live  lots  of  land  purch.-ised  by  1  i m  f, 
Ih'  plaintilf.  and  he  pleaded  that  he  had  lu'v, . 
Kceived  po.s.session    of  ,,ne  of  the   lots,  wInV: 
»a,s  wort  1  moie  than  all  the  other  lots  toV, 

I  ducted  fr,>n,  the  price  of  sale-//c/,/,  rever.,,, 

.;?;;;. l".'7^"''l'^\':'''V'' I'^-'o^S  that  th 

.1.  uelllounded  andjudgment  must  <zo  accI„■^ 

-  r  -;.  ^r"'^'^'""''  v.  Mr  ra,/h,  c,  l.  c.  .i.  i,s8  s  c 

'l-,C,.J.i;i2,Q.B.  isi'-^;  loOlCCp! 

.    ■■Jl-  An  action  ry)^rn(^>  milioris  does  not  iv 

n  the  case  ot  a  purchase  described  as  coiitai  i 
ing  100  acres  more  or  less,  on   the  groiui 
a  portion  of  the  lot  is  traversed   bv-  a        I 
winch  reduces  the  contents  to  the  e.xten  1 

I"'"l.erty  ofsuch  railw.av,  when  theexi  te    •': 
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■such  railway  was  known  to  the  purcha.ser  i,n,. 
Q.  B.'lS        "'''^  '^  ^/"vvW,,'l;)  L.  C   ./.  'if 


CVI.   Qt  AXTl-.M   Mkriit. 

3o2.  In  an  action  on  a  qunntam  meruit   f 

";i'?in'';h''r;'°";'"'''' '^'^ '••''•''-- -'■ 
""iii'pcSr'und;!  a  ::^;r^ '■'''''" 

3.)3.  In  an  action  on  a  special  contract  U 


369.    I'he 
is  Bull  and 

the  Piviich 
"  ftPil  )iai 
hii-mSiii,  al 
"forfl,,.  pu 
ant)  ftiiv  ad 
version  and 
Gagncii  v. .' 
C.  1867 ;  Q. 
360.  A. 1.1 
piitmt  iu'ti 

IS  not  bound 
IjroviB  his  exi 
tlOD|.;j^is  resi 
tlistaiul 
oalb  t 
ligence 
The  1 
|8  Vic. 
'fatal  d; 


ACTION. 


INOKIS. 

the  (lesoription  of  a  lot  in 
'  Hiii.l  to  he  "  I'il  fept  toH,v 
iriied  out  that  thprpwns  ,„ 
Mit  tlie  bnck  of  the  prpini.' 
t,  ami  thf  lot  contniiifd  ti, 
ciulcij  to  he  coiiveveil,  n 
Icsoription  of  t]ie  iKJundar 
''(,    tluit    tlie   sale    was 

the    vendor   couhl     n,,t 
nev  fur  what  he  did  ri(.t 

iy>orne,3H.  L.  458,  S.  i 

r  at  a  sheriff's  sale  of  a 
proves  not  to  contain  tl 
leserdier!,  and  for  nlii.l, 
It  to  demand  a  reduction  . 
ortion  to  the  deHciemi 
^eau,  2  L.  C.  R.  194,  S.  i 

aire  who  hn.vs  at  a  slieri." 
in  the  sheriifs  adverli-j 
■nOarj.ents,  wiiereas  it  ci 
Its— y/t'A/,  that  an  aoti. 
■seizing'  plaintilf,  to  whn,. 
■  \e  went  as  niortf,'af;e  ercil, 
le  latter  thee.xcess  of  pn,, 

lUeduJViiple.HL.C.J.U' 
'.  n.  kwco;    708  C.    C    !• 
>f  eonrt  lielow,  wliicdi  h, 
nld   not   lie  until   the  .|i 
ed  hy  an  action  to  reliin 
Inch  all  the  parties  shou: 

,  that  neither  the  defei, ! 
■en  so  soM.nnrthe  sher, 
he  action  for  the  recove; 

III. 
<  that  such  action   ccmi 
prescription  short  of  tc 


■ndant  was  sued  for  il, 
il  purchased  l,v  him  fr..i 
leaded  that  he  had  ncv. 
line  of  the  lots,  whic 
■II  the  other  lots  to<;etlii- 
d  to  liave  the  value  of 
•of  sale— //(./,/,  revorsii, 
lurt  l.elow,  that  the  pi.' 
id,L'nient  must  iio  accnr  ^ 
/'//^<;L.C.J.i8S,S.(.' 

'W;  irm  c.  c.  p. 

to  mhiiiris-  does  not  1'. 
«o  descrihed  as  contain, 
ess,  on  the  f,'round  ili.r 
traversed  hy  a  railwav 
[■nts  to  the  extent  of  th. 
1",  when  the  e,\istenc:e  n; 


AOTION. 

fk  and  labor  done,  if  the  contraut  he  not 
'ed,   no  evidence  of  a  quantum  Meruit  can 
."celved  unless  there  be  a  common  count  lor 
janluvi  meruit  in  the  declaration,    liarri/  v 
uvn,  2  Kev.  de  Leg.  124,  K.  U.  1S2(). 
'4.  if  there   be    no  express  contract  the 
ion  ijiuiutum    meruit  can    be    maintained 
jo  v.  Jones;  2  Rev.  ile  Leg.  208,  K.  li.  IH2(). 
JJCf).  A  carpenter  cannot  maintain  an  action 
generally  in  ilebitutu.i  auminjiait,  as  for  a  (waii- 
nm  meruit,  for  work  and  labor  jiert'ornied  anil 
materials  tbund   liy    him,   if    sucdi    work    and 
labor  and  materials  were  for  extra  work  to  he 
valut'il  in  an   ex[)ress  authentic   written  a^ree- 
Dlvnt,  according  to  a  sfiecitied  standard,  "vi/., 
th«Contraut  price;  in  otiier  words,  the  law  does 
notpermit  an  action  in  dcliitatus  ansunipsit  to 
bewought  on  a  specialty  or  deed,  nor  on  any 
apMial  agreement  in  execution  of  which  anv- 
tojng  reaiains  to  be  done,  the  proper  course  of 
the  jilaintiff  being  to  allege  the  contrai^t  in 
pursuance  of  wliicli  any  extra  wcu-k  was  to  he 
done.    Stuart  v.  Trep.viiiier,  1  Kev.  de  Lo<' 
297,  Q.  B.  IRKi;  IGOOC.  C. 
1^.  An  advocate  may  recover  by  action  on 
■    th«r%i(fl/i/(H«  meruit  lees  for  professional  ser- 
vioee  wliich  are  of  a   luiliire  sullicientiv  de- 
fined to  come  under  a  regular  rate  of  charges, 
but  not  for  services  of  an  indelinite  kind,  such 
a«  consultations  for  which  the  rate  of  charge 
isarbiii'ai'v.  Devlin  v.  Tumbletii,  2  L.  C.  J.  I.s2 
8.  C.  1^58. 

357.  In  an  appeal  from  a  judgment  of  the 
Cinsuit  Court  liomologating  a  report  of  experts 
in  an  action  on  the  quantum  meruit — Hcl(l,c<>u- 
flnniiig  the  homologation  of  the  report,  even 
though  the  work  had  been  executed  under  and 
in  ooiifcirmity  with  a  notarial  contract  between 
the  piirties.  La  Fahrique  de  .S7.  Julie  de 
Soim-.^rl  kPaquet,  I  R.  L.  -m,  Q.  B.  1809. 

368.  Hy  the  law  of  France  which  governs 
the  relation  of  advocate  and  client  in  this  Prov- 
ince, the  advocate  has  an  action  against  his 
client  to  recover  remuneration  for  his  services 
either  on  an  express  contract  or  an  imi)lied  con- 
tract for  a  quantum  meruit.  Amyot  &,  Gunii  ,2 
Q.  L.R  2U1,Q.B.  187(J.  •^• 


ACTION.  50 

f-tatule,  and  the  English  version  must  l,e  fol- 
"wed  for  the  im.per  allegations  of  th,.  uflidavit 

!'■  y.  J.^  ZM),  (;.  U.  18fi8. 

3(i2.  The  defendant,  a  road   inspector,  was 
prosecuted   tor   neglect   to  nmke  a  /„v,clv  ^,- 
I'otoi  aprqiected   roa.l  as  ordere.l,  and  a  con- 
demnation of  *:t2    was,, rayed   against    him- 
V/-A/  on  the  demurrer  ofdeO.ndant,  that  as  the 
amt,t!  or  prosecutor  could    receive  onlv  one 
nail  ot    the   cnndeinnation     monev,    that    the 
action  should  have  been    brou,d,t-b„th     „      e 
,   name   of    the   municipality    and    of  h  s  "w 
I  J.<tMi  v.  Ralmuin.  1  U.  L.(\h1,  S  (;   1,^7(1 

303.  But_AfA/,attlie.'<ame  time  t'hnt  anv  ner- 
.«on  could  bring  such  an  action  without 'be  in. 
l.rev lously  authon/cl  by  the  muni.'ipalitv.  Ih. 
.  (.4  And  Ml,  also,  that  in  an  actf,,,,  ./ui  tam 
the  delendan  cannot  be  called  as  a  witness 
agamst  himself,  and  if  he  is,  hisevidence  will  be 
set  aside  by  the  court.     lb.     3si  M    (• 

tree'r,/ n''"' ,'"'''""  "■-"'"•"'•'*  PP''-""'  l'>r  cutting 
tiees    without    pt.rniission    of    the    i.n.prietor 
under  section  three  of  the  agricultural  act    tlij 
action    must   he  for   a  ,,enal,  ■    as  well  as  for 

t.  t.  1874;  C.  S.  L.  C.  cap.  2(J,  .h>c.  H. 

CVIII    REDHiniTony. 


CVJr,  Qf, 

DENCK. 


Ta.m,   Evidekce    in,    see    EVI- 


n  to  the  purchaser  iin- 
Herrick;  11)  L.  C.  .1.  l!) 


IT. 

a  qiKintnm  meruit  f  i 
ith  the  common  coiini- 
if  it  aj)j.e,ir  that  li,. 
fer  a  written  conir.u 
'ed.  JIuoi  V.  Ci-emazi- . 
i.  18)9. 
a  special  contract  f.n 


J.  ^^{^       r  ;'»ffi''*iy'*  required  in  a  qui  tarn  action 

8  n^l  and  irregular,  if  the  deponent,  following 

.7il'T"V''  .y«''''^'o»  «'■  "if   .-statute,  declare-^ 

--^J/  nmjit  pas  dans  le  liut  de  se  procurer  d 

^»ie  aucune  m'«/ito/e,"  insteail  of  savins 

lie  purpose  of  procuring  him  (the  detemn 

my  advanta^'e,"  according  to  the  English 

III  and  the  intentions  of  the  legislature 

:n  V  SI.  Denis  el  «/.,  12  L.  C.  J.  279,  c' 

'7:  Q.  27  &  28  Vic.  cap.  4-,,  sec.  1       ' 

/»«•«*,.'■  ^'''''i  "■h''  """  "'P  plaintiif  in  a 

^  notbnund  to  appear  personally  in  order  to 
proveJiis  e.xi.stence  an,l  declare  his  real  condi- 
bon,  his  residence  and  his  right  to  prosecute 

dn^an;       "'f-  i'-e  ■■'■••i'-ched  for  him  with  all 

arms  V'"  I'''^'"'^''  version  of  the  C.  S.  L.  C. 

andmt.l'^'r''''*^''  '*'^' '"'=•  1' contains  an  error 
anajiiatal  discrepancy  with  the  object  of  the 


3fl(,.  In  an  action  arising  out  of  a  purchase  of 

mTi''.  '  '•""  ■""  ?"'""  '■"■•  >•'''•'  redhibitnirc 
«oild  be  nutintamed  unless  brought  within 
c^ijrht  d.ay.s  after  the  sale  of  the  horsesT  JX^ey 
Kennedy,  lo  L.  C.  J.  280,  C.  C.  1871 :  U'M)  C  c' 
nnf  /^".,"'-'''°"  '"  '•'■^'"''"1  ^  oontract  'on 
whh  In  °'ri"'''''  "'■"•••^■■'■•".y  must  be  brough 
with  due  dhgenceand  nmsi  have  the  ellect  of 
replacing  the  other  in  the  ^ame  position  with 
rospect  to  the  goods  which  are  tlie  snbjl.ct  of 
thecoi,  ractasieoccupie,!  l,elL>retheir,leliverv. 
1874  ;  S  C  C      '^  "'  "'■'  ^^  ^^-  C'  '^^  '^^-  »•  <^- 

off'/  'P'^\  .'■t''|''i''''ory  action  must  be  in- 
stituted withm  the  shortest  delav  possible  under 
the  circumstances  of  the  case,  but  it  is  for  the 
'  Wen.lant  to  set  up  the  plea  of  unnecessary 
delay  as  It  ,s  a  nloa  of  prescription  ami  will  ncit. 
be  ■  "W>lH-l  bv  tlie  court.  Danu,  v.  Taillefer,  5 
*•.,,,■  '^^\'  ^-  C.  1874 ;  2188  C.  ('. 

;  1)9.  Where  tiie  parties  reside  within  twenty 
m ile.s  01  each  other  a  redhibitory  action  in- 
stituted SIX  weeks  after  the  .«ale  will  not  be 
considered  to  have  been  brought  with  reason- 
able diligence  and  will  be  dismissed.  Jie.,i„  v. 
Dubois,  1  Q.  L.  R.  381,  C.  C.  IS7.5;   1530  C.  G. 

ex.  Residence  op  Parties  to. 

370.  In  a  petitory  action  the  defendants  beiiu'' 
desirous  of  serving  the  plaintiff  with  a  rule  foT- 
Jaits  et  articles,  and  not  beiiiL'  sure  that  in- 
terrogatories served  at  the  prothonotary's  office 

tiot  that  he  plaintit  ',«  attorney  should  be  called 
n  to  declare  where  his  client  was-7/cA/,  that 
tlie  attorney  initrht  be  called  on  to  =«ato  Mie 
residence  of  his  client,  but  he  could  not  be  com- 
pelled to  answer,  though  It  could  not  be  con- 
).I„?T1  f  ^''''''''J, "''  P'-ot'essional  etiquette  for 
I  ,/  7°,'?'  /^««'""*  V'  The  Corporation  of 
Montreal,  1  L.  C.  L.  J.  94,  S.  C.  1805. 


Bl 


ACTIOiN. 


CXI.  Ui(iHT  or,  see  Cai-sk  of. 


I      i 


■">71.  Circumstances  of  t'muil  jrivp  rine    to  ii 
Tii.'lit  of  uotioii  Huilicicnt  to  cii'utc  jnnHilictioti 
Voiilnmhf  V.  Limimx,  !)  I..  (".  J.  7;),  s.  C.  IHHJ,' 

M'l.   A  ri;,'lil   nf  civil  iiclioii  exists  airaiiist  li 
tl, let  wherever  ti,iin,l.      The  />'„,/„/  hmmim'i:  Vu 
V.  k,un>)}  A  (»'*7//(H,  U  I..  C.  J.  ly,  »t  2  L.  C   L 

J.  isy,  s. c.  is(i7. 

.i?:!.  Or,  vmvii,UH  ,;miri\H.'-'nw  ri-lit  of 
tietioti  lueiertlieolil  Freiicii  luw  to  recover  hiitk 
(r.irii  the  lemier,  iiidnev  received  hv  him  1,11  11 
usurious  cotitract  111  exce.-^s  „f  tlie  prmcipul  and 
l<--'al  interest,  is  assiL'tiahh^,  and  the  tact  that  u 
iiiiiiiher  ot  persons  withimt  iiile.vst  in  the  cou- 
tract  liave  heen  joined  in  the  iransHT  dues  not 
alleci  Its  validilj".  Kvrxk„wxki  tc  Dnrinn  ct  al., 
14  U  t  ..I.  2U,  P.  C.  iMis. 

.i74.  Where  tlie  pavnieiits  soii^'lit  to  he  re- 
Cdvered,  liuwever,  were  made  under  a  new  ooii- 
friictwhicii  wassuhsiituted  llir  llie  iisurioiisoiie, 
and  entered  into  for  ^roixj  an.l  sullicient  con- 
sideration suiise(pientlv  to  the  |)assin.f  of  tiiu 
I  rminciiil  Act  of  March,  1  «.>,!- /A7,/7that  no 
'''^','1'."'  ",•'"""  '■■■^i"''''!'     Il»-  C.  S.  C.  cap.  fi.s. 

;io").  WhiTt  «(v'.sr,s'.— Wliere  a  livjiotiiecurv 
acti.in  was  attackeil  hy  dechnatorv  e.\cei.ti(,n  — 
//'/'/,  that  the  circuit  wiliiin  winch  {\a- ,/,l,;i- 
triir  held  i>ossessi(,ii,aiid  not  the  ciivuit  in  which 
tiie  contract  was  made  was  tlie  phice  where  the 
cau.se  of  acti.in  amse.  Morkill  v.  VavcnwiliyA 
L.y.i.  7,  S.  C.  Is-,.i;    ;{7  c.  ('.J'.  "^ 

•i7i;.  A  sale  elfccted  !iv  ci.rrespoiidence  lie- 
tvveiMi  the  plaintillaiid  tlie  delendant.  re.sidin"  in 
'iitlereiit    ilistricts.   and   d.diverv   made    in  'the 

plaintiirs  district,  payment  to  he"liv  nnte  pavalile 
m    deleiidant's   district,  does    nut  cnslitute  a 
i-ii-'iit  of  action  arisinjr  in  the  plaintiff's  district 
narraiw  Km/  d  al.,  (J  1„  C.  ]{.  .|:)2,  S.  C.  IMG 
.i.7.  Rairrced   verhallv  with  H   at  Xicolet  to 
(yw  Ins  raft  from  N'icolet  to  Qiiehec,  upon  which 
11    lele-raphed    to   his   aireiit    in    tjuehec  to   in- 
Ktriict  the  u-ent  of  R  in  Qiiehec  to  send  up  IVs 
Hteamlioat  troni   Qiiehec  to  perform  the  towa<'e 
in  <)uestion,  whicii  was  done,  and  the  rati  towed 
to  (iueljcc  accord  I  n^dv— //,/./,   that  the  cause 
ol  action  did   not  arisi.  in  Qiiehec  .so  as  to  ;,mvc 
tlu' court  there  juris.liclion,  ami   the  cause  of 
action  meant  the  whole  caii.se  of  action  or  all 
the  circumstances  connected  with  the  tran.sac- 
tion  which  jrave  rise  to  the  action.    J{ouii«eau  v 
Mu,jhc.s,H  L.  C.  K.  I.S7.  S.  C.  11^57  ;  34  C.  C.  P. 
3i«.   I'iie  master  ol'  a  vessid  from  Gla.sjrow  to 
Montreal,  liuled  to  ileliver  the  lu;.'jra^'e  of  a  pas- 
ticnjrer  shipped   from  the  steamer  to  the   latter 
place  on  hoard  of  his  vessel,  and  the  plaintilf 
t»roii-ht  action— //,././,  that  the  cau.se  of  acti(;n 
(lid  not  arise  in  a  foreiirii  country,  hut  in  Moii- 
]I^^}\   -^/'leduujaU  \ .  Torrance,  ii  1..  C.  J.  148, 
to.  C  Istjl. 

37U.  Wliere  the  plaintilf  hrou^rlit  action  for 
the  i-eco'.  erv  of  a  certain  sum  of  money  wliich 
hy  the  declaration  was  jiavahle  in  Loiidon  on 
an  ohli;ra(i,-on  ,,assed  al  Qnehcc— //«W,  that  the 
<;au.<e  of  action  arose  in  giiehec.  Jiwksoiiet  nl 
V.   Lnxwnrihy  tt  a/.,  12  J..  C.  K.  41(1,  S.  C.  I8G2. 

.-!rtO.  Where  a  resident  of  Toront.j  ordereil 
jroods  hy  letter  from  a  merchant  in  Montreal,  and 
al.so  .irave  verba!  urder.s  (or  g.jod.s  to  the  travel- 


ACTION. 

inir  aj;enf  of  the  merchant  at  Toronto,  and  n. 
was  hroiij.'ht  ill  Montreal— y/,,./(/,  on  declina; 
exception,  that    the    cause  (d    action   am-, 
Montreal,  not  in  Toronto.     Vhtrk  y    7iV/,/„ 
L    C    .1.  2:ft,<kI4L.  C.  H.4H,S.  C.  iHd.'l, 
.iSl.   Where  a  defendant  was  sued  for  11  , 
lU  vimietA'  a  lot  of  laijil  situated  in  thedi-i 
m  which  the  action  was  commemH'il,  and  sir 
wa,s  made  upon  the  defendant  at  his  den, 
within  anntherd'strict.  in  which  al.so  the  ,| 
ol   sale   wa-<  pass,.,!-//,/,/,  that  the  coini 
iioJiirisdielioii.Hiccauseofactionhavin  'le 
in  another  district.      Gaut/iii-r  v.   Griiilu,, 
L.  (!.  K.I  (2,  C.  C.  1804  i  37  \  38  C.  C.  P. 

3S2.  Where  a  newsjiajier  proprietor   hn.ii 
action  a-iiinst   the  postmaster  of  Muntreiir 
an  allej.'ed  suliscription   to  his  newspaper,  • 
tailed  to  make  jinjof  of  ai.vsuhscription— ;/, 
maintainiiif;   the  decMiiatorv   exception   ol  ■ 
delendant,  that  the  mail.'i.' of  the  paper  lu 
Qiiehec  jiost  othce  did  i:.o;  i;ive  rjsc  to  a  ri"i 
action  there,  tliou;.'h  it  mi;:,u  have  done  s(7  '• 
the  paper  heen  ordered,     .took  v.  Freer,  lo  1 
14.  4(i,  C.  C.  1S(J4. 

383.  The  delivery  at  the  post  otHce  of  a  n. 
paper  addres.sed  to  a  person  residinj;  in  an,  ■ 
district  ..'ives  rise  to  a  riirlit  of  action  in  tli.^ 
tricl  where  it  was  so  delivered.  r,'„)w  cl  til 
Ji'-r/Mot,dL.C.J.llH,C.C.lStu>. 

384.  Where  a  contract  for  the  sale  of  .o 
was  ma.le  with  delendant  in  .Montreal,  thn, 
the  av'enfn  Montreal  of  the  iihuntilis,  who  v. 
a  lorc'v.  "ompany,  and  the  monevs  were  .sen- 
the  a,L'e!ii,.io  that  the  defen.lant  coiilil  not  I, 
f;ot  the  jrood.-i  from  the  Custom  House  in  M, 
real  without  aitplyin;:  to  the  a^rent  of  the  uh 
tills,   hut  were  at  defendant's  risk   the  liioi, 

'//  w"'i'"'  l'''"'*^'''  ""  '''^'  raiUcav  at  IJost. 
Jlt'til,  that  the  caii.-e  of  action  did  not  ari^e 
lorei^'ii  country.  Gre,i<.n/  &  T/ir  Jio.stoii 
Sandwivk  Ght.ss  Co.,  y  L.  V.  J.  134,  la  \b  I 
It.  475,  it  I  L.  C.  L.  J.  37,  Q.  H.  18(;.5. 

3.S5.  Theplaintili:-  sued  in  Montreal  on  ac 
tract  made  at  Vercheres  for  a  halance  of  in. 
which  they  had  advanced  to  the  delendaiii 
the  purchase  of  jrrain.  The  delendant  ra  ■ 
lie  jpiestion  of  jurisdiction.  The  ohjection 
field  to  he  unfounded  in  itself  aii.i  irivii 
u.s  heiiij;  rai.sed  in  a  i)lea  to  the  merits,  iii»i. 
ol  hy  exception.*  Amiotetcir.  y.  Alurtincau,. 
C.  L.  J.2(i,R.  C.  Isf.S. 

381).  An  action  for  separation  of  proiien 
properly  hrou^dit  in  the  district  wlieiv 
delendant  has  heen  personally  served  iiiacr 
ance  with  C.  S.  L.  C.  cap.  82,  sec.  2(i.  JI„rw« 
.V.  Jw/t,  10  I..  C.  .1.  7(!,  &  1(!  L.  C.  II.  tyj.i 
L.  C.  L.  J.  II),  Q.  ]{.  18,;,; .  ^5  q  q   p 

387.  All  action  cannot  he  brought  in  adi-!- 
m  which  the  defendant  lias  no  domicile,  ;, 
where  he  has  not  been  served  with  process, 
less  the  wholecause  of  action  has  arisen  iiii 
I  istrict.  Gniilt  ei  al.  v.  \Vri,,ktct  al.,  13  ]..  I 
00,  S.  C.  1808;  34  C.  C.  P. 

388.  Where  a  commercial  traveller  had  c 
mission.s  to  act  Ibr  various  hou.ses  in  Mom: 
and  to  sell  good.s,  and  he  took  an  onlrr 
Kamouraska  for  one  of  the  houses  in  Mni,i: 
which    he    rc|)rcsented,  and    siicii    order 
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*  I'lip  ppiiorci  laws  of  iisurv  wprc  aliolislietl  by  22  Vic 
cap.  86,  sec.  a.    See  C.  «.  C,  ciiii.  58.  -Ed.  ' 
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ACTION. 

ifTclidrit  lit  Toronto,  ami  (ill 
loiitrcftl— y/,./,/,  oi,  (It.cliii.ii 

lie     CllllHt'    of      BClioil     (ll'n-, 

roroiilo.     Chirk  v.   Rihi,., 
4  L.  C.  H.  .(H,  S.  C.  \m.\. 
Ic'ti'iiiliiiit  wiiH  Hdcil  for  II   , 
>l'  liiijil  Hitiiatcil  ill  tlic  (Im 
n  HUM  coinnu'iuuMl,  und  mi  i 
III'  ili'I'ciiiluiit  lit  his  (luiii: 
■itrict,  in  wliich  uUo  the  .1 
•d—lld<l,  that  the  conn  | 
I'uaiiHcofaction  Imvin^'iii-. 
t.      Oduthicv  V.  G mill, II 
'■  If^titi  a-/ A.-3MC.  C.  1'. 
I'W.iiiaiM'r  proprietor   hr.Mi 
[  |ioNtiiiuster  of  iMuiitreal 
iption   to  liis  ni'w.sjiap.er,  ■ 
loldf  ai,y.-iiiliscripli(jn  — y/, 
lee'iiiuljry   exception   ol  ■ 
-'  iijuil.'i.'  of  the  paper  ai 
iliiJ  I/O',  jrive  rise  to  u  rit;l, 
rli  it  nn^'iit  Inue  done  so  . 
ereil.    .t'imtev.Frar,  Ij  I. 


i^ 


V  at  the  post  otHce  of  a  11. 
a  person  resiihni;  in  aiii 

0  a  riirlit  ofuclion  in  thi 
■io  (lelivereil.     rciinij  cl  iil 
I.  IIH,  C.  C.  18(i,j. 
jiitract  for  the  sale  of  j:> 
I'luhint   in  Montreal,  tlin 
'a!  of  the  phiiiitifis,  wIum, 
,  and  (lie  iiionevH  were  sn, 
le  defeii.laiit   could  ikjI  L 
the  Custom  House  in  ,\| 
11^'  to  the  airent  of  the  pin 
efeiiijant's  risk  the  iiuiii. 
uii  the  railuay   at  Host.. 
'C  of  action  did  not  arise 
'j'm/on/  &    The,  liimtoii 
'., 'J  L.  C.J.  i:i4,  As  15  1. 
.  .J.;i7,  Q.  h.  1S(;5. 
■•■  siieii  in  Montreal  on  11, 
leres  for  a  halance  of  m.: 
vanced  to  the  defendaiii 
ain.     'I'lie  detendant   n- 
idiction.     Tlie  oljjection 
led  in   itself  ami   irret'ii 

1  plea  to  tiie  merits,  in>i 
iiiotdvir.  s.MartiiivdH.. 
05. 

jr  separation  of  propori 
in  tlie  district  where 
pjei'soiially  served  in  ace 

cap.  S2,  sec.  2(i.  yy,me./ 
7ti,  &  K;  L.  v..  K.  255,, I 
ISdO;  ;|5  C.  C,  P. 
iMot  he  lirou^'ht  ill  adi-l: 
laiit   has  no  domicile,  s 
en  servec]  with  process, 
of  action  ha.s  arisen  in  i: 
V.  irri</htctal.,l:i  L.  I 
.  C.  1'. 

mercial  traveller  liad  ( 
■arious  houses  in  Muni! 
and  he  took  an  onicr 
of  the  houses  in  Mnn!: 
ed,  and    such    order 


decision  are  not  givf  ■•,  willi- 
lurt  to  make  the  judgunu; 


ACTION. 

itcil  by  such  house — Ifelil,  tlint  the  ri;;lit  (jf 
it   did    not   arine  in    Kamoiiraska,    IjiiI  in 
;real.  Liiiierre  v.  Oaiivnini,  17  L.C.  J.  211, 
if.W.li   H7;i!  3!  C.  0.  1'. 

MS  'I'ho ecus','  ofuclion  upon  the  acceptance 
of  til  iippliwition  lor  a  policy  of  life  insurance  hy 
an  Agent  dues  not  arise  where  it  was  taken,  hut 
wiswre  the  oflice  of  the  company  is  situated. 
PutHson  V.  T/if  Mtililii/  hiniiriitiir  (',,.  uf  S/<iii- 
ttaiti  <ind  Shn-hrwikc,  IC  li.  C.  .1,  25,  S.  (;,  K. 
18T»;  :fl  C.  C.  v.,  k  C.  ;W  Vic.  cap.  21),  sec  11. 

S90.  Aelicin  on  [ironiissory  notes  miiile  in  one 
plwsc  and  payahk'  in  another  may  he  hruiiLdit  in 
thedislriit  where  Ihev  are  pavable.  Cliulun 
V.  McLi^Mi't  al.,  I  U.  fi.  tiol,  S.'  C.  187;Ji  84  C. 
C.J. 

Ml.  A  (lehlor  is  liahle  to  he  sucil  at  the  place 
wh^  tlie  deht  nas  coiilracteil.  hut  not  at  the 
plAM  where  it  was  made  payahle  iiH'rely  on 
account  of  the  deht  having.'  hi-eii  made  payahle 
thw».  '^'iirfule  V.  Lcinj/ian,  1  Q.  L.  K,  01,  S.  (". 
1874;  lie  C.  ]'. 

t.  Where  a  contRict  thou;.'h  hearing'  date 
ntreal  was  proved  to  have  heen  made  in 
Ont»riu-yyiA/,  that  the  cause  of  action  arose 
in  Onluriu  and  the  action  liere  was  dismissed. 
Tha  Ji'dilli'di/  ._  ■!(!  Xcirspiiprr  A'lKn-tisiii'i  C(,. 
V.  Mnii/tnn'i:!  at.,  21)  L.  C.  J.  2'^,  .S.  C.  Is75. 

393.  Where  a  Mie  insurance  Co.  having  its 
iiom^  nlljix'  in  New  ^'ork,  and  it.s  princi]ial 
ofHoe  lor  the  Province  of  tjiiehec  in  Mcjiitreal, 
,  and  a  local  (Jllice  i:;  liuebec,  had,  upon  ajipli- 
cation  male  in  Quehec,  issued  a  |)ulicy  to  a  jier- 
SOD  re-^idiiiL'  ill  that  city,  and  l/einj.'  sued  lor  the 
amount  of  such  p.ilicy  was  re  ;uired  by  ]iroce.<s, 
served  at  the  Montreal  ollice,  to  a|'ipear  and 
plead  before  the  .Superior  Court  at  tjuebec  and 
tleoliiied  the  jurisiliction  — yye/'/,  that  it  was 
incaiiiberit  on    the   plaintitf  to   .'^huw  that    the 

Eolioy  hud  lieen  executed  in  the  district  ol'Que- 
BCi  th.'il  tlie  proof  addticeil  was  insulHcient  I'ur 
that  ]Hiipose;  that  on  the  contrary  there  was 
reason  to  jiresume  that  the  jiolicy  had  been 
mademid  executeil  at  the  home  oliice  in  New 
I'ork,  and  that  til"  ik'clinatory  exception  must 
iti  con-^('(pience  be  Niaintained".  Vezina  v.  Tlie 
New  York  Life  Insamnce  Co.,  1  Q.  L.  11.  207 

s.  c.  HTi;.  ' 

394.  Tlie  court  at  Montreal  lias  nojurisilic- 
tion  to  Compel  a  delemlant  to  answer  a  .-iiiit  on 
a  drai'i  nmde  .'.t  Montreal,  but  payable  at  St. 
Hyacinthe,  and  accepted  accin-diiiL'iv.  Greene 
etal.  \ .  Iilanclte(/e,2t)  L.  C.  .1.  I'Jii,  H'C.  I,i7(j. 

In  an  action  pro  mrio   arising  out  ot  a 
lersliij)  contracted  in  the  Island  of  Jersev, 
laving  its  headotlice  there,  but  carrying  on 
Jriiicipal    biniiiess  and  owning  iiropert'v'  in 
h'strict  of  Oaspe,  the  delemlants  who  "had 
r  been  domiciled  in  the  said  di.strict  were 
hioneil   thnjugh  the  newspapers  to  ajipear 
blead  therein  and  declined  the  juri.sdiction 
__J7'/,cunlirniingcourtbelow,that  the  declina- 
tory exreptiun  was  well  taken.     Go.-isetk  liubiii 
etal,  -.1  Q.L.  K.  <)1,Q.  B.  H7t;. 

C^V.  TLrt:i,A:  DiitKcr^. 

♦  Ja  ■  i''"'"   '''^'  ^^'""^"'''1.^'  "I  tilt'  account  as 

twm  the  only  action    by   the   minor   become 

(r    against    his   tutor   arising  mt    of   the 

inistration    i,s    the  action  (uielae  directac 

mi  V.  Miwre,  17  L.  C.  J.  235.  S.  C.  1873. 


ACTS  OF  PARLIAMENT. 

C.WI.  Union  or, 


64 


.'!!)7.  Where  motion  was  ini.le  to  unite  two 
causes  on  the  gioumi  that  the  malter,s  and 
tliiiig.s  ill  both  Were  the  s  Hue,  ami  the  action 
ill  both  cases  depended  liipoii  the  validity  of  a 
will,  tlie  iiKition  was  held  to  be  al  variance  witli 
tli<'  uniform  practice  of  the  courts  and  was  re- 
.jei'leil  ac<:ordiii.j:lv.  Siiiiiinl  y.  I'errmilt  k  Per- 
raiilf  \  .Siiiiiinl,  I  [..  C.  J.  210,  .S.  C.  1«57. 

31)s.  Wiicre  the  jileas  to  four  ditierent  actions 
and  between  the  same  jiarties  were  precisely 
similar,  being  on  promissory  notes  matured  at 
dillerent  dates,  an  applicuftioii  by  del'enilaiit  to 
unite  the  actions  was  refused.  ' Folei/  el  nl.  ,V 
Tiiirull  el  III.,  y  L.  C,  J.  lUS,  ^  15  I..  'C.  R.  245, 
Q.  li.  ls(;5. 

3'.)'J.  Tl,  court,  huwevi'r,  it  would  appear, 
may  in  its  iiscri'tioii  allow  a  motion  to  unite 
two  actions  .111  siillicient  cause  shewn,  allhoiigh 
the  Consent  of  tiie  opliosite  luulv  be  withhel.l, 
lb.  11  I       . 

400.  Two  actions  may  be  united  and  jirose- 
ciite.l  under  the  same  |irocediire  by  order  of 
the  court  on  the  demaml  of  cme  of  the  parlies 
when  there  is  connection  between  the  two. 
Heherl  v.  Qiie.mc/,  10  I..  C.  .(.  Ki,  S.  C.  IHOO. 


ACT.S    IMPEIUAL— ,S'.r   LAWS  OF 
KN(JLAND. 

ACTS  OF  rAKLIAMKXT. 

I.  A(iiiicii.Tin.vi.  Act,  .see  A(iltlCULTl'RA  L 
ACT. 

II.  Al.TKlt.iTION  OK,  401. 

III.  C.w.Mi.v  Tknikk  Act,  .we  C.  T.  A. 

ly.    CoNSTITITION.Vl.lTY  oK.  -102-40.^. 

\'.  Di'TiKs  oK  Cofiir.s  WITH  Hiisi'KCT  TO,  .see 
COI'UT.S. 

VI.  llri'KCT  Of',  409-413. 

Vil.  Kux'Tiox  Act  OF  1849.  .we  ELECTION 
LAW. 

\'lll.  Eiiuoiis  IN,  414. 

IX.  lNTI:Ul>liET.lTloN  OF,  415-410. 

X.  ()i'i:a.\TioN  OF,  nee  .SEIGNOKIAL 
RKiHTS. 

XL  SKKiNoni.M,  Act  of  1854,  see  SEIGNO- 
RlALRICirns. 
XII.  SoiTii  .Se.v  Ufiuii.t;  Act,  417. 


II.    Al.TKIl.VTlON  OF. 

401.  Where  a  statule  iinpose.l  a  punishment 
ot  two  months  imprisonment  with  or  without 
hard  labor  for  vagrancy,  and  by  a  .subsequent 
statute  it  was  enacted  that  the"  imprisonment 
might  be  extended  to  si.v  months,  but  said 
nothing  about  hard  labor— y/t/./,  that  tlii.s  alter- 
ation was  eipiivulent  to  a  new  imnishment  which 
abrogated  tlie  t'ormer,  and  that  a  conviction 
under  the  latter  act  adjudging  six  inunllis  im- 

Vr'i!". lent  with  hanl  labor  was  bad.     Williams, 

Exp.,  I'J  L.  C.  J.  120,  S.  C.ls.'5. 

\\ .    CON.STITUTIOXALITY  OF, 

402.  The  powers  conferred  on  the  Corporation 

oi  Moiitieal  by  the  act  of  the  Province  of  Quebec 
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66       ACTS  OF  PARLIAMENT. 

•■«2  Vic.  cap.  70,  f.,.c.  17,  to  inilirt  cnmnUnlvv 

fO.'t  N'ol«itlis(an,|ii,«  111,,  <)l,^,  socti.M.  .,ftl,.. 
Hnti.h  Nortl.  AM„.,i..u  Act,  hy  wl,i,.h  .,..', 
jnrr.|u.,Mm,H  jrivn.toti,..  I'iirlia.n.,  •  ,     •    , 

'''""•'■"'  Q,u.|,..c   chaMKin^'   .1...  const      tM,..) 
"■'  "'.•■"n'"rHt-.l.  I ..lit  HcciHv  ...  a.        c      , 

«,V,,l,,,vt.M-0....iv..r, tlK.    HOci,.,V  ,1...  'C 

-.xiK.m,...  wcfklv.,,,,  tl...  >rro,.n,i  that       '-T.c 
■-    i"^ulv,;„t,  ,.  CoMstitutioMal    a,„l    n    |,i        |   . 

Vi'Tr  ,""'■  ir""'"""  "Hs   iin|,riHo..od    l,v  tl„. 
i-  >f  Cn  n.Mi.s„„i..r  „„  the  .ltum,,!  „t  inccnlia  - 

liat  the  statin..  .■ivat,M-tlu.„ilico„tFi,vC,, 

nHss,,,n,.ruas,.„Mt,.ary  t„,lK.r„Mli.,K.,.al,„    ct 
~m.,a.u...,al,l,slH..|u..nnM,u.l,,nH.."^^ 
"Inch    by  tlu;   act   i.«   rostnci,.,!   i,,   ,|  ,,  ,,,,|,,,,,| 

'  ^.■''/.'••■''■■•'•'K;eto,.n,Mi>,al,,n,c,.,lun.aM,|     a 

S]1Y'{i:t     ■  ^'""''  ^•^'•^'  '^•*' 

4(1,-..  T,io   (J,.,.Ms..  Act  of  Quehpc  is  con-titii- 

40t;    Tlu.  Coiitosi,.,!  Hl(.,.ti,,i,  Act  of  IST'!  i, 

■l/li.    llic    giu.hcc   Slalutc,    .-i;!   Vic     can     •", 
Mitutiomil,    Dmsemiu,  Exp.,\\\  L.C.J.  210, 

A.^/'^^a ''i'«- .^'•"" '"''•"   <^''^"<'''J>CTte.l   Election.. 
Alt  ,ol    I8,.f,   unpo.-iMf:  on   tiic   jn.i^rcH   of    the 
rrovinciaj    courts  il,c  ,li,tv  of     rvin.'  elect    m 
Kt,.,onsM,.lcr.ncl,acl,is^vithi,;''n,e      •"! 
n^  I  .inn.-,  ict.on  .,1  the  Parlian,..,,!  ot  Canada 
Ji!/'in  it  „l.  V.   Ihi-lin,  20  L.  C  .]    77    ,S  C   R 
k  Owens  d  „/.  V.  CMu;,,  20  L.  C.  j'.  8(5,  S.  c" 


ADMINISTRATOR. 
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a'iHlnt..rp  of  a  colony  should  be  vnl„| 
hiiHihiK  within  the  colony,  iiini  directcl  tl, 
colonml  court  of  appeal  MioiiM  |,e  hiiI,,,' 
Niich  appeal  nn  it  wan  previouH  to  the  iin.. 
the  sniil  net,  un.l  niwo  to  hiicIi  f-irlhep  anJ 
pn.viHionn  an  nnVht  he  nia.je  in  that  he!,, 
any  act  ot  the  colonial  lejiiHialiire— //tV./ 
nn  act  havin|,'  l.een  pusHed  l,v  the  cnl, 
lc''i.-latiire  Innitini,'  ll'f  n»:hl  of  app,,,,!  t.,, 
where  tlu  huh.  in  dispute  wa.s  n't  ^.^s 
t.-OOt-erhn...  a  petition  for  leave  to  ap.,,;,! 
case  where  the  .-mn  was  of  len.s  anumni  , 
not  he  received  hy  the  king  in  council,  ulil,, 
there  hum  a  ,-i)ecial  savinirclatiKe  in  the  e,,' 
net  ol  the  rijrl.ts  and  pre ro.tra lives  of  the  n' 
Cunl/ieric  Aylwni,  S.  1{.  ;-)27,  K.  H.  l,s;{2. 

•Ii;t.  An  act  of  the  lojiislatiire  of  a  c. 
l'flonj;iMj?  to  the  crown  is  in  every  ca- 
which  it  i.s  applieal.le  of  hindin-r  "aiiil,. 
<'<ii|"lly  in  the  ,,ii..,.irH  i,i«li  court  oladn,,, 
"/'-',  ,V!,  ""■  ^"'-I'lniiralty  court  of  ('„„ 
L,,'lI,benuuH  in   re.,    1    Q.   I,.  [{,  'si'j,  j. 

VUl.  KitHotis  i.v, 

•tit.  A  lypof,'iapliieal  or  clerical  error  ii 
l-.iij.'iishi,..xt  01  a  statute,  as  hv  the  inseu. 
tliewor.i  "  these  "in.stead  of  the  word  'Ml, 
ciinn.it  he  currecle,!  hy  r.ference  to  the  F. 
text  in  which  no  sii..!,  err..r  ..ccurs,  ai,.| 
t'ourt  will  not  pirsuine  what  in..aninLr  the  i, 
hiture  intended,  hut  will  take  the  text  n-  it  • 
'>;   /',':''{'''-:''''''  '■  ^^"il  't  i'-i'-kr,  2  L.  ( 
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I.  I.I.\B1 
OF. 

II.  Ok 

JPOIClAI.. 


IX.    iNTiilil'HKTATIOX  OK. 


409    Where  an  act  of  Parlian,..nt   declar...s 

li.it  the  hank.<ot  a  river  on   which  the  ahiit- 

'lei.  .s  ot  a  hrid,.^.  have   he..n  erected  hv  an      - 

J  vidtml  are  to  he  puhlic  prop,.rty,  tiie  Vi-dit  of 

tl  <-     oMiier  owner  is   necessarily  e.xtin.'uishe.l 

yi  rJ"   '"'^V'-  '"'^  ■""   '-'■-'    iM'ic^nni.ie, 
K  HlnTr  '''  ^"■''^''"'">  ^   ^^'■'■-  '•''  i^''fe'-  509, 
410.  A  permanent  .statute  n.jd.aced  hy  a  tem- 
porary one  which  c.ntains  nuthinjr  to  show  that 
the   intention    of  the    l..gislatiire  was    that    he 
repeal   HhouM    he  ahsointe,  will  revive         1  ■ 
ex,Mration  o(  the  temporary  act.     FntconhrUe 
"•'■/''"'■(Uif/eaii,  2  Key.  de  Let:    1«^!,  K    H    1,^:21 
n,.ll     /^'i'""'  '•'"^'are.l  by  the  lefiislature  geii- 
erally  to  he  temporary  ha.s  no  mo?e  than  a  tem- 
porary ellect ;  yet  a  teinp,)rary  act  may  repeal  a 
permanent  statute,  if  theintention  ..fthe  le.'isla- 
ture  to  etlect  sucli  ren,.al  he  manilest.    Chasseu, 

Rwil"^)"  i'"'S''/i   ""'„I«'-li'^"''<'"t  of    Great 
ijritain  declared   that  all   laws  i,a«.sed   hy   the 


///)  .,  'l'^'  'nal  ol  an  election  peliii, 
JM,K  that  the  French  and  Kn-'lish  ver-i,. 
he  Provin.Mal  .Statutes  have  .'oual  tbrce.  W 
liey  e.x.act  y  contra.jict  thev  destroy  each  ..i, 
imt  It  .jne  he  anihif,nioiis  oiily,  the  uUier  iiiii 
re.sorle.i  to  tor  exp!anati..ir  ..f  the  intent  ' 
',"7,"'"-; ."''''":>"■•  'iMhinlmm  k  Ahh,.> 
.'■  u  <  • :  ^^  r>  ^V,n-,//  .t  De  "iWey,  2  L.  C.  ,1 
111.  It.  Is.  C.  l8j.S, 

41t).  And  /icA/,aI,so,  that  the  wor.ls  "sui,. 
or  circuit  court  ju.l-e"  used  in  the  ('.„ 
vert...!  Elections  Act  of  l,s57,  mean  a  jud  ■■ 
the  superior  court  or  of  the  circuit  conn:' 

XII.  South  Sea  Bubble  Act. 

co^le,!  the  .South  .Sea  liuhhle  Act,  .iocs  ■ 
e.vteii,!  to  the  American  clonics.  White  t' 
y.  llie  Daedalus,  S.  11.  130,  K.  B.  1818. 
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ADJUDICATION— 6Ve  SALE 
Judicial. 


.CTION 
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Pees 

, .,  *•  «n^  Liaui 

ADMINISTRATOR— See  EXECU^«'^'"V' 

lOlt.  iBaWpowEi 

ok^aIS"'"  ^°^'""'^'  *««  AGENCY,  Poiri^Bi.  So! 
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INISTRATOB. 

colony  dhould  he  vi»li,| 
ipcolunv,  ainl  (lircolcd  tl,;, 

I'  HJi|.ChI     rIkiIiIiI    |„.    „|,|,|, 

;  wiiH  |)rcvit)UH  to  rhc  f,n~~ 
hIhii  to  Hiu'li  I'lrllicr  hikI 

-'lit     lie       lllftll,.      i„     tlwit       ||,.||;, 

oloiiial    IcKiHiiiiiirc— //,/,/ 

llCCM      JlllNHcl       f.V      till'    (•,,!, 

iij;  the  njflil  ,,r  lipitoul  I.,, 
Ml  ili.-<|)iiir  wuH  lilt  IfHs 
)ftiliot|  lor  Umivc  to  iI|.|m:i: 
nil  wii-  of  loHM  (iiiumiii  , 
•  llic  kitij;iii  I'oiiiiuil,  alilh 
il  MiviiiL'i'laiiHc  ill  the  ,.,,;, 
mil  |ircru,L'iitiv('N  ,.,{'  tlic  vy 
II,  S.  it,  027,  K.  H.  Ih:12. 
r  llio  Ic^'islntiire  of  a   c 

ci-owti  is  ill  cviTV  ca-i 
(■ulilf  (iC  lilrMliiij;  "niiiliM 
i'i'Ii'h  iii;,'li  court  of  udihi! 
iiilmirultv  coiii-I    of  i\r 

re.,    1   "Q.   L.  H,  31 'J,  !■ 


67-  ADVOCATES. 

If   ADMINISTRATORSHIP. 
■  it  KviDKNCB  or,  tee  EVIDKNCE. 

AiJMISSIONS— »SVf  EVIDKNCE, 
TLKADIXG. 


ADVOCATES. 
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X.  UidiiTa  OF,  ^lO,  432. 
n.  Ckasino  to  Practice. 


ADULTERY— See  MARRIAGE.  Ill,  Pkks  0F..,t<;  FKKs 


iliii'ul  or  clerical  error  li: 
NiliKc,  as  l,y  the  iusertii. 

in.-lcail  (pI'II'ic  ivonl  "  flip 
'1.1   liv  rclciviioc  to  the  Fv, 

Mich  error  (iccurs,  ai,,] 
lime  what  liieaiiiiii;  the  |. 
t  will  take  the  text  as  it  • 
■•  Ji'i'l/  it  Poiiier,  2  L.  ( 


'lOX  OF. 

il  ul'  an  election  pelili 
iich  luni  EngliKli  vorsic: 
ites  have  njual  force.  \V 
ilict  they  destroy  each  m 
lions  only,  tjie  other  ma 
ilanalion  of  the  intern  ' 
.  lidliiiiilunn  it  Atihi,' 
rdliiUeTHhy,2L.Q..] 


I,  A  GitoiNi)  OK  Ski'aratiov  prom  Bed  and 
BOABii,  sec  ACTION  K.v  ski-ahatiox. 

n.  Of  Wiiiuw  DEPRivt.i  OF  UowER.  sec 
DOWEU. 

ADVANX'ES. 

I.  AiT.\cH.MENT  FOR,  .weATTACH.MENT  ok 

TlMIKIl. 

II.  CoMMtHHioN-  OX,  mi  COM.MI.SSfOM 

in.  I.IKN  Koii.  .we  ATTACHMENT,  I'HIVI- 
LEGE,  SlIli'l'IN(i. 

DVERTISEMENT  Lv  Official 
Gazette. 

LiAiiii.iTV  FOR,  see  SHERIFF,  Liabimtv 

n.  Ok  La.nd  .SOLI)  BY  Sheriff,  see  SALE 
Jdoiciai,. 

ADVICE. 

I.   CulMI.VAI.,  418. 

IL  Maliciocs,  419. 

I.    tlil.MlNAI,. 


?o,  that  the  words  "f!ii|„ 
iljre"  ii.sed  in  the  (",.i 
;t  of^  1H57,  inean  a  jud-^ 
>r  of  the  circuit  courL 

ifniii.E  Act. 

foo.   I,  cap.  18,  coniiM^ 
■a    Biihble   Act,  does 
can  Colonies.     White  ti 
li.  130,  K.  ]i.  1818. 


«8.  An  advocate  who  ims  advised  a  client 
to  ^ose  the  execution  of  a  writ  against  him 
by  fl»ce.  It  nece.ssary,  believing  the  writ  to  be 
nuU,  ciumut  be  convicted  on  a  crin:inal  infoi- 

Fagmdo,  6  U.  L.  .52a,  Q,  M.  1872. 

II.  .NIai.icious. 

419.  Ah    action   will   lie  again.st    a    person 
advis:,,.  another  to  a  breach  of  contract  for 
anydaniage  resulting  therefro-n.     Mathku  v 
Laflaininv,  4  It.  L.  371,  S.  C.  1872.  ' 


AI)  \OC ATES-&C'  ATTOILYEYS. 


TIOX— 6Ve  SALE  AwotvlT  ''°^'"''''''  '''  ^^"^^^^  '^"-".v-^t 


JDICIAf.,. 

TOR— See  EXKCL 
TOR. 

.M,  see  AGENCY,  Pu- 


n.  (  i:asix<;  to  Ph.\ctice,  420 
in.  I'liEs  of,  421-424. 
ly.  Liability  of. 
.Mlien  not  pniciising,  425. 

.Jp'fJ)-   A>/,//<;c/.  42!). 

Powers  ok,  427. 
PRIVILE(iES  of,  42S. 

PuoFKssio.VAi.  Etiquette,  429. 


421.  An  advocate  may  recover  by  action  on 
he  7«,«,^»,„  yuit  fees  U  professional  serve"^ 

«liich  are  oi  a  nature  sullicuntlv  defined  to 
come  under  a  regular  rate  ol  charge,^,      iV  n 
for  services  of  an  indellnile  kind,  s^,.],  nle.  ,, 

^utat,,.i,s,,;u-wi.ch  the  rate  of'di::;ge?::i:: 

422.  On  a  motion  to  revise  ihr  i.rothono- 
tar,v  s   a.xalion  of  the  defendantV  bill  f>?  !!  ul 

42.i.  \\  liere  Heveial  jiarties  had  shr,,,,,!  ,, 
Jocument  authorizing  an  advocate  to  1  ke  a 
•crtain  proceeding,  the  latlercaniiot  h,d  Ihen^ 
omtlyand   severailv   responsible   lor  tie  .^u 

rK'c'';^.'i^05.^''"'^«^'^-'^^'^.>^ii^^. 

424.  And /(eA/,  also,  that  where  an  advocate 
..•oceeCs  in  virtue  of  .such  .locnment  le  ' 
;;nnd  by  he  understanding  of  the  ..art Cs  t ,  it 
"I'hough  he  himself  be  not  a  party  to  tl  e  .loc  ^ 
mcnt  and  i.s  ignorant  of  what  it  conta  eve, 
where  ,t  ,h  part  of  the  agreement  tu  one  o 
the  .sigiiatarics  is  to  be  erempt  from  the  costs 
incurred  thereunder.    lb.  ""^m  ur  costs 


IV,    LlAUlLITV  OF. 

425.    Whcu  not  j,rarti.,i„!,~Jn  an  action  bv 

1.0  prothonotary  against  an'  advoca  e  w  o  hS 

ong  sin.,.,.  ceu.sed  to  j.ractice,   for  the   , ax  i i, - 

posed  bv  13  am      4  Vic    can    37   i;„.  .  „ 

porters-//.,/,   .bathe  \;:^''.;S'a,:!^^-:;^- 

term   advocate   therein    u.sed   onlv    a  ,„!?.  i    . 

8uchaswereactuallvir  practice  ^   1A  '," 

V.  IV.,  2  L.  C.  H.13,  s'  C    1851.^^"'^  '^  "^■ 

4>0.  lyr  ,,c!,lect~ An  attorney  is  not   liable 

V.  POWER.S  OF. 

agi;J'c:^:;^::i;;?S,;:"^,i;i;nr[i:^'!''"r^^^^ 

VI.  Privileges  of. 


703, 


^uin   in  a  cause  couVi    noT Vef^ '; '^f '"i^'f''''- 
what  moneys  or  ertects  he  tdiXl;;,S^t 


k 


.AL-<.    (  ere 
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AFFINITY. 


lonjrinf:  to  the  (Icfondant,  liis  client,  on  (lio 
jrroiinil  that  liis  ddinj:  so  would  hv  a  lictrnyal  of 
prol'c'ssional  ooMlidoncp.  Mackenzie  el  iil.  v.'Mar- 
ki-nzie  k  Mackenzie  et  al.,  'J  L.  C.  J.  87,  S.  C. 
IHM. 

VII.  Professional  Etiqvette. 

420,  An  nttornpy  may  ho  called  on  to  de- 
clare the  residence  of  his  (.dient,  hut  he  cannot 
he  eoinpelled  to  answer,  tiioujrh  it  would  he  no 
l)reaeh  <if  proti'ssional  eti(|uette  fir  iiini  to  do 
so.  RauKon  V.  T/ie  Corpumtiiai  of  Manlreal,  1 
L.  C.  L.  J,  24,  S.  C.  mi,. 

X.    RuillTS  OF. 

430.  An  advoeatp  or  attorney  at  law  has  no 
riirht  of  action  airainst  his  client  I'or  costs  cif  a 
suit  wlii(di  is  still  peiidinir.  Atwell  &  Browne, 
9  L.  C.  ,1.  U-),-),  Q.  H.  l^G-,: 

I'M.  Aiid  wliere  a  client  supplieil  his  attorney 
nil  li/eni  with  inimey  to  carry  on  a  suit,  anil 
Judjinietit  iroinfT  in  his  favor  with  C(jst.s  the 
attorney  was  paid  his  taxed  costs  hy  the  other 
side,  and  the  client  hrcmu'lit  action'to  recover 
the  money  so  su|)|ilied— 77f/(/,  that  the  attorney 
had  a  ri,!^ht  to  otiset  against  the  deniaml  u\'  the 
client  the  value  of  his  services  rendereii  in  tlie 
case  over  ami  ahove  the  taxed  costs  [jaid  to  tlie 
attorney  hy  the  other  side,  licaudry  v.  Oiiimet 
etal,  y  L.  C.  J.  158,8.  C.  It.  iMGo. 

4.'i2.  An  advocate  iind  attorney  at  law  has 
the  right  to  reclaim  from  his  client  the  cost  of 
%  factum  made  for  such  client  and  suhinitted  to 
the  judge,  such  costs  not  hcing  provided  for  Ih 
the  tariff.  Vandale  v.  Gatil/iier,  5  K.  L.  132, 
C.  C.  IHTA. 


AFFIDxVVIT. 

T.  For  Attaciime.nt,    .see    ATTACHMENT, 
INSOLVENCY. 

H.  Fou  CAPIA.S,  see  CAPIAS. 

III.  FoK  Immediate  E.xaminatiox  of   Wit- 
KEs.s,  .tee  WITNESS. 

IV.  Fou  MAxnAMi-s,  .tec  MANDAMUS. 

V.  In  Actions  on   Notes,  .see   ACTION  on 
Bii.i.s,  &(\ 

VI.  In    DEKAfi.T    Cases,  .sec    ACTION    by 
Default. 

yil.  In    Election    Cases,  .see    ELECTION 

VIII.  Is    Intervention,    see   INTERVEN- 

IX.  In  Qc-itam  Cases,  .see ACTION  Qii  tam. 

X.  JiRAT  IN,  we  JURAT. 

XI.  With  .Motion  for  Seciritv,  .see  COSTS. 

XII.  With  Oi-i-o-sition,  .see  OPPOSITION. 

XIII.  With  Pleading,  see  PLEADING. 


AFFINITY-,SVe  KINDRED,   EELA- 
TIONSHIP. 


AFFREIGHTxMENT. 
AFFEEIGHTMENT,  see  CATdUl 

I.  Bill  of  Ladino. 
Conditions  in,  433— f.la. 
Iiilerpretnlion  of,  430-438. 
Jii<//il  to,  43!). 

Ti'an.'ifer  of,  44(1. 

II.  Charter  Party. 
Linliititii  of,  44 1 . 

III.  Condition  of  Goods  when  Siiii'i'kii 

IV.  Consignee. 
Liatiilityof  443-445. 
Notice  of  loR.i  liy,  44G, 
I'oH'erKof,  447. 
L'ii/Zit.s  of  448. 
Jl'Vio  ?>,  449. 

V.  CoNSir.NMENT. 

f^fect  of,  4u0. 
VI.'  KuEiiuiT. 
Action  for,  tol. 
Liability  for,  452. 
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Answer  U 
436.  A 
made  in 
ship  is  a  ( 
by  Enirli^ 
439.  N 
auantiiy 
defenilan' 
to  aign  ( 
Held,  till 

shipper  V 


I.  Bill  of  Ladivg. 


goode 
L.C.J.  2: 
CO. 

440.  T> 
which  the 
a  bill  of  h 
livery  wit 
«<aJ.,3L. 
7L.C  R. 

D.  CiiA 


433.  Conditions  in— A  common  carrici 
limit  liis  lialiilily  hy  conditions  iiLsortod  i 
hill  of  ladiiii/,  and  "where  a  bill  of  ladin: 
tallied  a  clausi'  or  a  condition  that  if  in.i 
cause  the  goods  did  not  go  tbrwai  „  on  thai 
they  should  he  forwarded  by  the  next  st. 
of  that  hm'—Held,  that  the  carrier  w,i 
liahle  for  loss  arising  from  delay  in  trai. 
nient  where  the  ocean  vessel  was  fouinl 
full.  Torrance  et  al.  &  Allan,  H  L.  C  , 
Q.  H.,  ,V  6  L.  C.  J.  190,  S.  C,  &  1676  C.  i 

434.  Where  a  bill  of  lading  contained  a 
dition  that  demurrage  \yould  he  clian'oii  . 
cars  not  unladen  witTiiii  twenty-four  ifoiir- 
their  arrival— y/eZr/,  that  under  such  cum 
there  was  a  lien  upon  the  goods  carried  a- 
for  demurrage  as  for  freight.  Murray  v 
Grand  Trunk  Railway  Company,  5  R.  1 
S.  C.  1874;  2457  et  .se'q.C.  C. 

435.  The  conditions  on  the  back  of  a  1 
lading  limiting  the  liability  of  the  compaiu 
hind  the  consignee  if  signed  without  n- 
CItartier  et  al.  v.  The  Grand  Trunk  Railwo 
17  L.  C.  J.  26,  S.  C.  1873;  2422  C.  C. 

436.  Interpretation  of— The    plaintilli-' 
appellants'  action  was  for  $9,553,  the  vai 
the  damage  alleged  to  have  been  sulfen 
306  packages  of  tea  on  the  voyage  from  1.^ 
to  Montreal.     By  the  hill  of  lading  tlie  ■ 
were  to  he  delivered  from  the  shfp's  dv 
Montreal,  wliere  the  shm's  responsibility?; 
cease,  to  the   Grand  Trunk   Railway,  ai, 
them  to  be  forwarded  hy  rail  to  Toronto,  i 
to  he  delivered  to  the  plaintitrs.     One  prov 
of  the  bill  of  lading  was  that  "no  daniaf;< 
can  he  insured  against  will  be  paid,  norw'i 
claim  whatever  he  admitted,  unless  iimdi.'  !• 
the  goods  are  removed  "—//eW,  that  tin- 
words  anplied  to  the  removal  from  the  si 
Montreal,  and  were  strictly  bimling  on  ih 
signees,  ami  that  such  a  condition  wa,<  i 
unreasonable    one,   and    cmered    all 
latent  as  well  as  apiiarent.  Momeetal.  cV  II 
2  ii.  R.  L.  147,  V.  C. 

437.  And  held,  also,  that  a  del.ay  o(  ^ 
weeks  in  making  a  claim  for  damage ,.. 
goods  on  the  ship  itself  could  not  oi  itseli 
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■  chartered 
nottolx'  a 
V.  Boucfiei 

III.  Co: 

442.  In 
of  tea  in  t 
—Htkl,  fh 
gOOdCI  »  hei 
of  Uiiror  e 
cirontnstan 
18  neoessar 
insaffcient 
Hwfris.  2  (, 

IV.   CONI 

443.  Lia, 
ceivtd  '-'ooi, 
of  freight  I 
freight,  unu 

for  daiiiagt 
master's  ni 
de  U'^.  77, 

444.  Wh 

s^iust  the 
with  giain- 
EolC.I 
larg 
minoi 
J.  1 
Acti 
asraii 


'FREIGHTMENT. 
[TMENT,  see  CAmU} 

AD  IXC. 

ill,  483-435. 
in II  of,  430-4.38. 

r.  44(1. 

i'AltTV. 

r,  441. 

>N-  OF  Goods  when  Shipi-ki' 

KK. 

';  443-445. 
A?.9  Iji/,  44G. 
447. 
448. 

9. 

KXT. 

50. 

451. 
r,  452. 

vnivG. 


61 


AFFRETGHTMEXT. 


11.1  in — A  common  carrici 
\'  liy  coniiitioii.s  inserted  : 
md  wlicre  a  bill  of  ladii;: 
or  a  condition  tliut  if  lr,,i 
did  not  <ro  t'orwai..  on  tli.ii 
brwarded  by  the  next  ,q, 
fel<i,  that  the  carrier  w,i- 
•ising  t'rotn  delay  in  traii 
ocean  vcRseJ  was  fonml 
et  a/.  &  Allan,  H  L.  ('  , 
J.  190,8.  C,  &1G76  C.  ( 
billot'  "    " 


I  ''rom  the  stated  condition.",  be  a  PiifFicient 

'r  to  the  action.    lb. 

And  held,  abso,   that  a   bill   of  lading 

Tnii|fe  in  Englanil  by  the  master  of  an  Engli,sh 

8hn):i.'<  a  contiaet  to  be  governed  and  determined 

by  English  law.     lb. 

439.\AV'//)/  /o. — Where  plaintiffs  shipped  a 
quantity  of  flonr  on  board  a  vessel  of  which 
defendant  was  mastej-,  and  the  defendant  refnsed 
'  to  sign  or  deliver  bills  of  lading  therefor — 
Held,  that  according  to  the  usage  of  trade  a 
shipper  WHS   entitleil  to  bills  of  lading  of  the 

foode  shijiped.     McCnllnrh  et  al.  <k  Hatfield,  7 
,.  C.J.  2211,  <.tl3  L.  C.R.  .321,  Q.B.  1803;  2424 
CO. 

440.  Transfer  of. — In  an  action  for  freight  in 
which  the  qnesiion  of  liability  arose — Hehl.  that 
a  bill  of  lading  could  be  transferred  by  mere  de- 
livery  without  endorsement.  Fowlei-  v.  Stirlinij 
etai.,^  I-  C.  J.  103.  S.  C.  k  Fowler  kMeikleh mil, 
7  L.  C  K.  307,  Q.  B.  1857-68 ;  2421  &  2422  C.  C. 

H.  Charter  Party. 

441.  Liahility  under. — Tn  a  charter  party  Ic.i 
ovaries  de  la  mer  et  dc  la  .tai.ion  were  excepted 
from  ageneral  covenant  of  responsibility  for  the 
chWFtered  vessel,  and  the  charterer  was  helil 
not  tftbe  answerable  tor  her  loss  by  ice.  Fmiqirc 
V.  Bmc/ier,  2  Rev.  de  Leg.  78,  K.  B.  1821.  ' 

■  Wl^.  CoxDiTiox  OF  Goods  when  Shipped. 

442.  In  an  action  of  damages  done  to  a  cari'o 
of  t«B  in   tbe  voyage  from  London  to  Montreal 

■Helil,  that  as  to  proof  of  the  condition  of  the 


nnwaij  vompany 
et  seq.  C.  C. 
:itions  on  the  back  of  a  I 
ic  liability  of  the  compair. 
lee  if  signed  withotu  n- 
T/ic  Grand  Trunk  Jfailwu 
C.  1873;  2422  C.  C. 


IV,  (Consignee. 

443.  Liability  of.^A  consignee  who  has  re- 
'^r^t^  "'""''*'  f'liipl*!!  to  be  delivered  on  payment 
of  freight  may  be  .sued  fbr  the  amount  of  such 
treight,  and  can  support  an  incidental  demand 


/':vLl7*''^.r..r'T,!!".":  f°!l'".'"'SeH  occasional  to  such  goods  by  the 

s   nejriect.     Old/teld  v.  Button,  2  Rev. 
r.  77,  K.  B.  1812. 

Where  action  fbr  damage  was  brought 
Bt  the  consignee  of  a  trading  vessel  laden 

^In^r  I      ;  "'"'  •''^'^"'■JiiK  to  the  nrovi- 

Bf  t.  t>.  L.  C,  cap.  IGO,  he  was  not  bound 

cliarge  such  cargo  at  a  greater  rate  than 

[minots  per  diem.    Marr.hand  v.  Henaud, 

■  J,  119,8.  C.  1802 ;  2458  &  2400  U.  C. 

Action  was  brought  by  the  owners  of  a 

against  the  owners  and  consignees  of  a 

fctyot  grain  tor  damage  occasioned  by  delay 

fciving  the  cargo.     Ilie  grain  was  br-..  igh"t 

Iplaintitts  vesselfrom  Chicago  toKi  igston, 

the  defendants  employed  a  tbrnardinir 

^v*-,'"  '■fceive  it  and  carry  it  to  Mo.-.treal 

JJefendiints  pretension  was  that  these  second 

cawiers  were  ready  to  receive  it.  and  tli.-vttliP 

r  w,ia  occasioned    by  the  capTain    of  ilie 

jtilis  vessel,  which  was  not  nrovetl-Held, 

defendants  were  liable  notwithstanding 

ly  was  occasioned  by  the  carriers  eni- 


1  was  for  19,553,  the  vn 
.'ed  to  have  been  sufl'cn 
ea  on  the  voyage  from  1.^ 
r  the  bill  of  lading  the  . 
ered  from  the  ship's  di. 
he  ship's  responsibility  hi, 
•and  Trunk   Railway,  ni. 
rded  by  rail  to  Toronto,  i 
the  plaintifls.     One  pror 
tig  was  that  "  no  daiiiaj;t 
ainst  will  be  paid,  norwi: 
.^  ailmitted,  unless  made  |. 
iioved"— /M/,  that  the:! 
the  removal  from  the  .-1; 
re  strictly  binding  on  tht 
-  such  a  condition  was  n 
e,   and    covered    all  d;.: 
)parent.  Mum-edal.kU 
C. 

also,  that  a  delay  of  m 
a  claim  for  damag 
itself  could  not  oi  it,-t 
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ployed  by  defendants  to  receive  and  cojivev  ir 
N.nvard  on  their  account,  Jfenderson  v.  Cdver. 
hil/etalA.i  L.  C.  R.  77,  S.  ('.  1H02. 

44(..  N-otire  of  lo.i.i  t,y.~\n  an  incidental  de- 
mand by  a  defendant  fbr  lo.«s  suflered  durinir 
voyage-//,./,/,  conlirming  court  below,  that  in  a 
generaf  way  a  consiM„i.,.  who  comj.lains  of  short 
de  iverv  „r  <lanmge  to  goods  ought  to  j.rotest 
^uU  all  possible  .hligenee  in  (,rder  that  the 
.illeged  lo,s,s  .nay  be  investigated.  Ga/ierty  ,\c 
'"rrnnce  et  al.,i\  L.  C.  J.  313,  Q.  B.,  /l3 
L.  C.  R.  401,  1802.  ' 

447.  /Ww,9  o/:-In  an  .action  in  reven.lica- 
tion  of  certain  goods  consigned  to  the  delendari^. 
by  the  phaintills-//,/,/,  that  pri(,r  to  10<fe  11 
\  ic.  cap.  10,  the  consignee  of  goods  could  not, 
pledge  them  tor  his  own  debt,  and  that  the  con- 
signor might  revendicate  them  in  the  hands  of  a 
third  partv  it  they  were  so  pledged.  h'o..tron  et 
o  .  k  ^f^alker,  1  L.  C.  R.  318,  Q,  B.  1848  ;  1740 
et  seq.  U.  C. 

448.  ni!,/,ts  o/-._Where  the  idaintifts  claimed 
for  damages  sutiered  by  goods  ,vhid.  ha,l  been 
delivered  on  the  wharf  at  Quebec  after  thev  had 
lotihed  the  delen.lants  that  thev  wished  u;hav(, 
them  delivered  into  a  lighter  provided  bv  them- 
selves,  but  which  the  defendants  refu.se.i  to  ,lo 
before  jiayment  of  the  freight-//e/,/,  reversing 
.ludgment  of  court  below,  that  the  master  or 
owner  of  a  ves.sel  could  not  be  comiielled  to 
ileliver  goods  mto  a  lighter  belbre  pavment  „f 
freight,  and  that  the  delivery  on  the  wharf  was 

449.  Who  ).v._\Vh(,,.t.  an  invoice  mentions  in 
cflect  tha  the  goods  are  consigned  to  the  partv 
making  the  entry,  he  will  be  held  to  be  the  coii- 
signee  ol  such  goods  wiliiin  the  meaning  of  the 
Customs  Act,  even  although  the  bill  of"  ladin- 
of  such  goods  atlirm  that  the  goods  are  to  b? 
delivered  to  other  parties  or  their  assignees. 
Lyman  et  al.  &  BoutliilUer,  7  L.  C.  J.  16970.  B 
tSb.i. 

V.  Consignment, 

450  .W-cr/r)/--The  defen.iant  was  conduct- 
ing a  fi.shmg  and  hunting  establishment  at  the 
ishand  of  Anticosti,  and  being  in  ditliculties,  in 
order  to  satisfy  one  of  his  creditors  at  Quebec 
consigned  to  him,  but  without  his  knowled<'e,  a 
large  quantity  of  .salmon.  On  arrival  of  the  car- 
go at  Quebec  it  was  seized  bv  the  plaintirt, 
another  creditor,  and  on  an  opposition  by  the 
consignee-//^/,/,  that  tliere  being  no  sale  or 
agreement  between  the  defendant  and  the  con- 
signee with  regard  to  the  salmon  that  the  pro- 
perty had  not  passed,  notwithstanding  the  bill 
of  lading  signed  by  the  m.aster  of  the  schooner 
in  which  thev  were  carried.and  the  seizure  hav- 
ing aken  place  belbre  the  goods  reached  the 
Hands  of  t..e  consignee  must  lie  held  to  be  good 
"I'l   If 'n  •  Jjy'''"'^  ^-  ^"'-^^t  ^  divers,  5  L.  C.  R. 

VL  Freight. 

45!.  Action  for.— Ti  under  a  charter  party, 
in  which  a  gross  sum  is  stipulated  fbr  the 
freight,  part  of  the  cargo  is  delivered  and  ac- 
cepted, an  action  will  lie  pro  tanto  for  the 
treight,  and  damages  tor  the    non-delivery  of 


'V;i'. 


if  HI 
fill 


63 


;:  ,\ 


i 
1 

■ 

■i 
if 

ii 

r  '■  ^ 

AGENCY. 


the  residue  of  the  cargo  cannot  be  set  upacainst 
sucli  action  ;  they  must  be  claimed  by  an  in- 
cidental cross  demand  or    a  new  and   distinct 
action.     Guau  v.  Hunter,  2  Rev.  de  Leg   77   K 
B.  1810;  Un,  l(i80&  2453  C.  C.  «    "•  "^' 

452.  lAahility  for.— In  an  action  against  the 
consignor  of  iron  at  Gla.«gow  to  their  agent  at 
Montreal  a.«  consignee,  but  in  reality  to  the  ven- 
dor, who  had  given  instructions  to  his  a.'ent  at 
Glasgow  to  have  it  so  shipped-i^eW,  That  as 
the  evidence  of  record  r'lowed  that  the  goods 
shipped  were  the  property  of  the  vendor  and 
not  of  the  defendant,  that  tlie  liability  of  the 
defendant  was  not  established,  and  the  action 
was  dismissed      Fowler  v.  mrlingct  al.,  3  L.  C. 

i'J  h  u  S'-*^  ^"'^'^''''  ^  ^feil^leham,  7  L,  C.  R. 
367,  Q.  B.  1857-58  ;  2454  C.  C. 


^'  AGAINST  THE  FORM  OF  THE 
STATUTE,"  &c. 

I.  Omission-  of,  wiiev  Fat.\i„  see  PLEADIXG 

l.V  lXFoKM.\TIoX. 


•      AGE. 

o  •^•inrmv"'  "/'  ^  ^^^oi'^^'D  OP  Separation', 
see  ACT  ION  ex  Separatiox. 

II.  Evidence  or,  see  EVIDENCE  op  Birth. 
TION  ^^^^'^'^^^  "*''  '•'•'  r>i:P"siTiox,  see  DEPOSI- 


AGENCY. 

I.  Agext. 
Actions  against,  453. 
Actions  l)y,  454. 

Action  on  contract  made  bu,  455 
Acl^  of,  450.  ^ 

Bills,  ii-c,  to,  457,  458. 
Commission  of,  459. 
Endorsement  of  note  by,  4G0. 
Evidence  of,  4i)l. 
Goods  pledged  by.  462. 
Liability  of,  4(>3-l(;7. 

Liability  of  Corporation  for  acts  of,  468-470 
Uen  of  for  money  adcanced,  47l 
J'ower  of,  472-478. 
Promises  to,  479. 
Itatification  of  Acts  of,  480,  481. 
Jfemii  Herat  ion  of,  482,  483 
Sale  to,  484. 

II.  Acotioxeers,  485. 

III.  BaxkMaxager. 
Powers  of,  48G. 

I\'.  Bhokeks. 

Contract  notes,  487-490. 
Pemunerationi  of  401. 

V.    Hi.OKER.S  AXd'FacTOUS. 

Difference  between,  492. 
Liability  of  49.{,494. 
Who  are,  495. 

aZL^Y^'-''*"'''^'''"^'"'''  "etween  Pri.vcipal  a.vd 

VII.  Dei.  Credere  Commi.ssion,  497-499 
V  IJl.  Disavowal  of,  500. 


AGENCr. 

IX.  Factors, 
Powers  of,  .501,  502. 
Rights  of  503. 

X.  Ix  Marine  Insurance,  504. 

XI.  LlABIUTY    FOR    EXPENSES    OF,    See  C 
TRACTS,  IXTERPRETATIOX  OF. 

vT.^i^n  ^^  Attorney's  ad  litem,  see  ATI 

NEYS  AD  LITE.M. 

XIII.  Of  Bank  Officer,  505 

XIV.  Of  Ulerk,  500. 

XV.  Of  Husuand  for  Wife,  507. 

XVI.  Of  Officers  of  Corporations  • 
510.  ' 

XVII.  Op  Partner,  511. 

uT-^X'.^V^^"   ^^'^'^  *''^"  HiTSBAND,  see  .M 
KIAOrii,  Liability  of  Wife. 
XIX.  Power  of  Attorney. 

Bil  Foreign  Plaintiff,  512,513. 

lifectofbU-m 

Leidence  of  Execution,  517,  518. 
^  Validity  ofUlQ. 

XX.  Prescription  op,  520. 

XXI.  Prixcipal. 
Liability  of,  521,522. 

PiSrl'nT^^iF'n''''    '■'•''"''^    ^"     "'''"<■ 
1  itULhUUKHi  Desiste.mext. 

^  Rights  of  523-525. 

^-^\rr  P""'*"^''' Of  Sale  BY  Agent,  sees  \ 
AAIII.  Sl'b-Agext 


95 


vi^i'ir^'ii^-^'"'  '^?/""«^''  "/".  526. 

AAIV.  What  Coxstitl'tes,  527. 
I.  Age.vt. 

.   453.  Action  against.— Where  an  agent  1 

ing  a  power  of  attoniev,  had  colle.  -nj  ./„,■ 

paid   over  a  dividend  awarded  plaintiff  I 

court  of  bankruptcy— //eW,  that  the  plaini 

recourse  was  not  confined  to  an  action  to  ace/ 

but  lie  could  sue  for  the  specific  sum  awa- 

'>'p    f  .^-''o-  ^^'^'''"'>''  e<  at.   v.   Joseph. 

A-\    ■  :"'*'  ^-  ^•'  ^  ^^  ^'-  ^-  J- 162,  Q.  B  1 

4o4.  -4c//o«6^._An  agent  or  attorney  ca- 

bring  an  action  in  his  own  name  on  b'eliii 

Ins  princinal,  not  even  when  there  is  an  a- 

nient  to  that  effect  between  the  princinal" 

tlie  other  contracting  party.    Ahopu  v.  i/i 

Rev.  de  Leg.  29,  K.  fi.  18lV,  &  Nesbitt  eta 


iJ'c^  c'*p  "  '^^  ^'''^'"  '*^'  ^'  ^- ' 

455.  Action  on  contract  made  by.— In  an  a. 
to  recover  the  price  of  a  hogshead  of  wine, 
defendant  pleaded  that  lie  had  not  bought' 
the  plaintiti;  but  from  one  Watson,  and  pro.li 
an  account  m  Watson's  name,  and  the  plaii. 
answered  that  Watson  was  his  agent,  and  ■ 
fur  his  account,  which  was  proved- -Hell  ■ 
an  action  on  i.  contract  made  bv  an  a.'uit  ii' 
own  name  may  be  brought  in  the  nalii,^  ui 
pnncipal.     Read  v.  Birks,  2  L.  C.  J.  161,  i 

456.  Acts  of— In  the  absence  of  prooftn 
contrary,  the  act  of  the  mandatory  in  colKr 
MUH.eys  for  his  princijiul  will  l,e  iield  to  I 
non-commeivial   act.    Jo.^epli  &  Pldllips  et 

1_L.  C.,l,ll!:^Q.  lj.,&i,i  L,c,  J.  i54,^< 
18(5.  ' 

457.  Bills  and  notes  to.— A  note  pronii-ii, 
pay  A  ,.r  liH  onb-r  £20  on  account  of  I;  .  ,  " 
tiK!  endorsee  of  A  to  recover  the  amount  ' 
tony  Allen,  2  Rev.  de  Leg  29,  K.  Ii.,  A  i 
w  Allen,  lb.  1817.  ' 
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.  Aii'l  on  such  a  note  payment  must  be 
to  A  or  AV  oriier  and  not  to  B.  lb.  1820. 
.  CiiinnmsioiKif. — Althoiijili  a  mandate  in 
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RTNER,  511. 

ViFE  FOR  Husband,  see  \\ 
TY  OP  Wife. 
Attorney. 
Plaintiff,  ^12,  bU. 
4-51(). 

Execution,  517,518. 
519. 

'TION  OF,  520. 
AL. 

521,522. 

witk    regard    to     action. 
^  De.sistement. 
!;j-525. 

IE  OF  Sale  by  Agent,  see  S  V 
gent. 

default  of,  526. 
Constitutes,  527. 


a/«,9<.— Where  an  ngent,  1 
ttoruey,  had  colle.  "id  am 
idend  awarded  pjaiiitifl'  I 
ley— Held,  that  the  plain: 
;onfined  to  an  action  toacc^ 
for  the  specific  suni  awa- 
Phillips  et  al.  V.  Joseph 
,&  19  L.C.J.  162,  Q.B.I 
—An  agent  or  attorney  ca' 
II  his  own  name  on  lieim 
even  wlien  tliere  is  an  a; 
-t  between  tlie  principiif 
ting  party.  Ahopp  v.  lis- 
f.  B.  181Y,  &  Nesbitteta 
Rev.  de  Leg.  43,  Q.  B.  !■ 

mtrarj,  made  by.— In  an  m 
:e  of  a  Iiog.shead  of  wine, 
tliat  lie  had  not  bought  i; 
oni  one  Wat.son.  and  prcl 
son's  name,  and  the  plaii; 
-tson  was  his  agent,  and- 
iich  was  proved- -%W,  I 
tract  made  by  an  agtnt  ir 
brouglit  in  the  namo  u! 
v.Birks,2  L.  C.J.  161,  t 

(1  the  absence  of  proof  (n 
I'the  niaiKhitory  in  colltr 
ncipai  will  be  neld  to  i 
3t.  Josep/i  &  Phillips  tt 
ii.,&\ii  L.  C.  J.  104,8 

)fes  to.— A  note  promisin; 
-C20  on  fiecounl  of  B  en,]: 
)  recover  the  amount.  .V- 
•  de  Log  29,  K,  B.,  &  .1 


1^  .....I  V,. .»...■  v.v...i.i...-.^...i.  if  lie  liave  lieen 
igv'd  to  execute  the  mandate  by  a  synailng- 
|c  contract,  and  when  it  is  presiiiiiable  that 
BaoHi  comniinsion  was  considered  as  part  ot 
the  ccjn.sideriition  of  the  contract.  Pcnaiid  v. 
Watk-er  k  e  contra,  13  L.  C.  J.  180,  .S.  C.  186.-5 : 
imct.wj.C.C. 

460.  Endorsement  of  note  by. — Action  was 
brongiit  on  a  iiioiiiis.'^ory  note  made  by  tiie  de- 
fendant and  endorsed  as  follows  :  ""  R  W  jier 
■  B  W  W  "—Held,  that  the  agency  must  lie  e.Mub- 
lished,  as  such  case  did  not  come  within  the 
provisions  of  20  Vic.  cap.  44,  sec.  87.  Joseph 
d  al  V.  Hulton,  9  L.  C.^  K.  299,  C.  C.  1859. 

481.  Evidence  of. — The  statemeiils  o1' agents, 
ina^«  alter  the  contract  has  been  perfected,  are 
inadniissable  as  evidence,  liedpoih  ei  at.  v.  Sun 
Mutual  Insurance  Co.  k  liedpath  el  uL,  14 
L,  p.  J.yo,  S.  C.  1869. 

^2.  Goods  pledged  by. — Where  goods  eii- 
triitfied  toun  agent  had  been  pledged  liy  him  to  a 
tbilfd  party  for  advances,  and  action  was  brousrlit 
bytfee  owner  to  revendicate  the  goods — Held, 
confcming  court  below,  tiiat  the  pledgee  could 
nothold  them  even  against  the  owner,  and  that 
wh«ee  the  pledgee  knew  that  the  ownership  was 
not  ill  the  pledgor,  and  where  the  pledgor  had 
bad  no  notice  from  the  owner  tbrbiddiiigliim  lo 
plec^e.  Johnson  et  al.  v  Lonier,  (i  L.  C.  J  77 
Q.  B.  1861 ;  1739,  1748  &  1751  C.  C. 

46S.  LiaMliiy(f.—  0\\i'  who  contracts  as  ai;ent 
for  the   public   is  not   personally    i-espoiisHile. 
Perruull  d  al.  v.  BniUartji  &  Scott  v.  Lindsmi 
2  Rev.de  Leg.  207  &  208,  K.  B.1H14&J818. 

4^.  Ill  an  action  to  account  against  the 
trWltees  of  an  insolvent  estate  by  one  of  the  cre- 
ai^itf.—Held,  that  a  mandator}  wlio  does  not 
exeftite  the  mandate  cummitted  to  liini  iiiii.«t 
noti^-  the  mandator  of  his  ine.xecutiun  of  the 
trasit.  Torrance  v.  Chapman  et  al.,  6  L.  C  J 
32,$.  C.1861;  1701  C.C. 

^-  •'^"d  "liere  the  mandatory  pleaded  that 
hfrilikd  sold  thee.'-tate  committed  to  him  at^  such 
tl^Btee  to  one  ol  the  insolvents,  who  had  under- 
takeh  to  pay  the  creditors,  without  notitvimMhe 
latter-  //cW,  that  he  was  not  thereby  absolved 
from  liiitubtv  to  account.     lb.  1713  C.(;. 

46e.  The  plaintiff  was  the  piircliaKcr  at  sheritr« 
ssleci  the  seigniory  of  Deschambeault,  and  had 
tmn  m  possession  of  said  seigniory  and  all  the 
fSwt'^  '["'''t'to  belonging  lor  some 'time,  incliid- 
'      "*iglit  of  occupying  the  seigniorial  pew  or  ' 
natronal,  when  the  Fabrique,  ignoring  his 
t"  such  pew,  caused  it  to  be  torn  dowifand 
t»k*n  away.     The  i)laintitf  brought  possessory 
sctlWi    '   'iipled   with   a    demand    for   damaires 
joinUy  against  the   Fabrique  and  against    the 
m»n,tli,y  had  employed  to  take  it  dowr^.-Jhld 
mm>  the  action  was  a  pos.se.q^ory  action  ami 
not  purely  for  damages  it  could  not  be  main- 
toinW  against    the      erson   employed    in    the 
njfttter,  who  had  acted  merely  as  the  paid  ser- 
vant ..t  the  other  defendants  and  unler  their 
orders.     yju6ea„  &  La  Fabrique  de  Descham- 
'  1  i'  ^;^'-*''^'  <-^'  i^*i8;  1727  C.  C. 
.  A  lumberer  culling  and  sorting  deals  for 
iployer  is  not  liable  to  the  fine  imposed  by 
ic.  cap.  49,  sec.  22,  upon  persons  culling 
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without  being  duly  authorize.l.  The  Supervisor 
of  Cullers  v.  (JaynoH,  3  Rev.  de  Leg.  2U,  Q.  B. 
1848. 

4(i8.  Liability  of  Corporation  for  acts  of.— 
Corporations  are    bound    by  the'  acts   of  t'lieir 
agents  in  the  same  way  as'priviite  individuals 
and  to  the  same  e.xtent.     Ferric  Sc  The  Wardens 
of  tlie  House  (if  Induslru,   1  Rev,  de  Lol'    27 
y.B.  184,0;  ;ir.6  C.C.  «  i-i-fe.  ^1, 

4119.  A  civil  coriiuration  is  responsible  like  an 
individual  for  the  acts  of  those  authorized  to 
represent  it.  Jhown  etal.  v.  Tfie  Corporation  of 
Montmil,  4  H.  L.  7,  S,  C.  1.^71  ;  356  C.  C. 

470.  A  municipal  corporation   is  responsible 
for  the  acts  of  its  officers  if  it  have  ordered  them 
or  if  it  haveattempteil  to  .justify  them.  I)oi/on  v 
J  he  Corporation  (f  t/ie  Parish  of  St.  Joseph,  17 
L.  C.  J.  193,  Q,  B.  1873  ;  356  C.'C. 

471.  Lien  of,  for  money  adcanee<l.—A  mercan- 
tile house  at  Newry  directs  a  house  at  Quebec 
(o  contract  for  the  building  of  a  shiji,  for  which 
they,  the  Newry  house,  would  send  out  the 
rigging.  The  Qi.ebec  lu.use  enter  into  a  contract 
with  some  ship  builders  accordin"ly  The 
iNewry  house  then  direct  their  corresiioihient  at 
Liverpool  to  send  out  the  rigging.  He  did  so, 
and  It  having  been  actually  delivered  to  the 
i^uebec  houw—Hr/d.  ,hat  the  property  in  it 
vested  in  the  Newry  lunise,  but  that  the  Quebec 
house  liad  a  right  to  retain  it  against  the 
Liverpool   corresponilent   on    account   of  their 

len  on  it  for  advances  made  to  the  builders  and 
(or  payment  of  custcjin  house  e.\|ienses,  althoiiL'h 
previously  to  the  delivery  they  had  obtainwi  a 

ranster  of  the  ship  to  themselves  iVom  the 
hui  ilers  and  had  registered  it  in  the  name  of  one 
ot  the  i)artiiers  <if  their  house.  Roqerson  et  al 
y.  AV/.^S.  K.  .112,  K.  B.  1830. 

472.  Pou-er  (//'.— Action  was  broiiirht  on  a  pro- 
missory   note   signe.l    i>y    V  B,  agent   of  Al    S 
i-  Bwas  the  brother  of  M  S,  the  defendant,  to 
whom  tiie  latter,  being  about  to  leave  for  Europe 
gave  a  power  of  attorney  to  manage  and  admin- 
ister her  property  during  her  absence,  particu- 
larlythe  Seigniory  of  Lasalle;  nl.soto  sell, con- 
cede and  exchange  all  her  property,  including  the 
heigniory,  and  all  her  land  in  Lower  Canada, 
except  certain  hou.ses  in  Montreal ;  with  power 
to  pay  all  debts,  submit  claims  tti  arbitration  or 
to  compound  the  same,  to  institute  and  defend 
a     actions,  and  also  with  a  general  power  to  do 
all  matters  and  things  relative  to  her  estate  as 
if  she  were  personally  present— 7/,- A/,  that  under 
that  the   agent   was  an  administrator  omnium 
bononim  with    no  nower   to  borrow  except  for 
purposes  within  the  limitsof  his  a.lministration 
which  did  not  e.xte.nl  to  signing  ami  discounting 
the  promiss(u-y  note  in  ((uestion.  Ca.'itlev.  Baby, 
5  L.  C.  K.  411,  S.  C.  18.54.  "^ 

473.  The  action  w.as  in  damages  for  the  sum 
of  X500,  against  the  defendant,  for  having,  in  his 

cuijacity  of  agentor  attorney,  made  affidavit  upon 
wliich  writ  of  attachment  i.ssued  to  seize  a 
schooner  alleged  to  have  been  the  property  of 
he  plaintift-i/cW,  that,  in  the  case  submitted, 
tfie  defendant  was  liable,  Warren  v.  Noad,  h 
L.  C.R.  177,  S.C,  1857;  796  C.  C.  P. 

474.  Where  two  iiersona  were  appointed  as 
assignees  to  an  insolvent  estate,  and  one  of  the 
creditors  who  did  not  sign  the  deed  seized  the 
stock  of  the  insolvent,  and  the  assignee  filed 
opposition— Z/e/t/,  on  the   contestation  of  (he 
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plaintiff,  tliat  sucli  appoiiitniont  of  assignee 
was  a  mandat,  and  on  tlie  principle  md 
tie  pent  plainer  par  procurmr,  tlie  iissii'nee 
ft*  mandaiaire  could  not  sue  or  maintain  an 
opposition.*  Chenilt  v.  JJccliantul  &  Thumas  et 
al.  &  Chevall,  8  L.  C.  J.  85,  S.  C.  18G1  ;  19 
C/.  C  1  . 

475.  Where  the  defendant  |)urchased  from  the 
plaintitf  i  qnantitv  of  fiittocks  to  lie  of  a  cer- 
tain size  or  sizes  set  forth  in  a  written  etintrnct 
between  them,  and  further  ajrreed  to  send  a  man 
to  superintenil  tiie  gettinj:  out  of  the  futtocks, 
aj,'reeing  to  receive  everything  marked  otf  for 
lier  by  the  man  she  would  select,  but,  on  the 
plaintitt'  tendering  a  quantity  which  were  of 
i:.ierior  size  and  (piality  to  those  set  out  in  the 
contract,  she  refu.'ieii  to  accept  and  the  plaintitr 
Ill-ought  action— 7/('/(/,  reversing  the  judgment 
of  tlie  court  below,  that  the  man  sent  to  mark 
otf  the  futtocks  had  no  power  to  bind  tjie 
defendant  by  marking  otf  futtocks  that  were  of 
an  inferior  size  and  cpuility  to  those  stipulated 
in  the  cuntrai^t.  Vaiifchon  k  Maiin,]{j  L.  C.  U. 
243,  Q,  B,  l,-iG5. 

470.  On  an  action  by  the  Bank  of  Upper 
Canada  against  its  manairer  for  breach  of  trust 
and  for  mis-application  of  moneys  belonging  to 
them — Jhlil,  coiitirming  the  judgment  of  the 
court  below,  that,  without  qualifying  or  abridg- 
ing the  general  rule  that  one  standing  in  the 
position  of  agent  cannot  be  allowed  to  place  lii« 
duty  in  conflict  with  his  interests,  it  is  within 
the  power  of  a  manager  to  deal,  in  the  ordinary 
and  pro|ier  course  of  banking  business,  not 
inereiy  with  the  individuals  but  also  with  trad- 
ing corpora  .ons  in  the  place.-;  in  which  lie  acts 
as  manager,  and  to  deal  in  that  way  with  the 
trading  cornoratioiis,  even  although  he  himself 
may  hold  shares  in  (Hie  of  them.  T/ie  Hank  of 
r/iper  Caniidd  <.t  Jimdshaw  ct  al.,  17  L.  C.  ll 
27;f,  1'.  C.  1.SG7. 

477.  In  an  action  on  a  promissory  note  where 
want  of  consideration  atul  want  of  knowledge  of 
tlie  existence  of  the  note  before  the  institution  of 
the  action  were  pleaded,  it  appeared  that  the 
note  had  been  signed  by  the  agent  of  tlie 
defendant  in  settlement  of' an  accoiint  between 
defendant  and  plaintiff,  but  the  defendant 
actually  knew  -lothing  of  its  existence— i/eW, 
that  the  agent  being  under  a  special  procuration 
wdiicli  did  not  give  him  authority  to  make  and 
sign  the  note  in  settlement  betiveen  the  parties, 
and  as  defendant  had  never  in  aiiv  wav  acknow- 
ledged it,  that  the  action  should  have  been 
dismissed.  Messier  &  Davinnoii,  3  C.  L.  J,  G7, 
Q.  B.  W,1-  1704  &  1727  C.  C. 

478.  The  agent  at  Quebec  of  an  insurance 
company,  the  company  itself  having  itspriiudpal 
office  at  Montreal,  caused  an  advertisement  to  be 
publisheii  in  the  respondent's  paper  for  a  consi- 
derable period,  incurring  a  billol  $11G.40.  The 
agent,  on  being  asked  tor  payment,  referred  tlie 
respondent  to  the  company  as  his  principal,  and 
the  latterdenied  all  knowledge  of  the  advertising 
and  all  power  on  tlie  part  of  tlie  agent  to  order 
it— Held,  confirming  court  below,  tlu.t  the 
special  power  to  publish   advertiseinents  was 


*  Sln.-ior  tl;p  pri--s.-ti(  in=,-.!vf'ii(  law  fhi;  assicnno  can 
jiiui.it*)!!  all  suit.s  or  piucwdiiigs  on  licliulf  of  the  iiiaolvLUt 
ostato  in  hii  own  imiiie  as  fully  as  tlie  insolvent  himself 
might  have  done.    Ins.  Act  1875,  sec.  a9.— Eu. 
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inherent  in  tlie  office  of  an  agent  appoiiitcl 
take  risks  and  receive  prenuums;  that  < 
authority  was  to  be  presumed  ;  that 
advertising  was  intended  to  jn'omutc 
appellant's  business  and  that  proof  of  cii,t 
usage  jr  sanction  on  the  part  of  the  coiiii, 
was  unnecessary.  The  Commercial  V. 
Insurance  Compniii/  k  Fooie,  3  R.  C.  40,  0 
1872;  1704  &  1727  C.  f:;. 

479.  Promises  /o.— A  special  undertakiir 
jiay  a  note  tif  hand,  negotiable  but  not  eiul,,|v 
to  the  agent  of  the  ])ayee,  in  considerali,i' 
his  forbearance  for  a  tiine  is  sutlicien.  to  n.t 
the  agent  to  sujiport  an  action  t'.i'  conirwi' 


the 
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his  own  name  for  the  amount  of 
At/lwin  V.  Cruilenden,  2  Rev.  de 
K.  B.  1820.    Seemte  Art.A'o\. 

4.S0.  Radficalion  of  acts  o/".— All  facts  ,1, 
ing  apijrobation  and  even  silence  on  the  |i;r 
the  mandator,  knowing  the  acts  of  the  i, 
diilory,  involves  ratification,  and  are  equivu 
to  exjiress  ratification.  Ihicliaiian  et  ul 
McMillan  et  ((x.,  20  L.  C.J.  105,  S.  C  1- 
1727  C.C. 

481.  Ratification  is  retroactive  and  cover- 
that  has  been  done  by  the  mandatorv.     II,. 

482.  Remuneration  (/.—Where  action  ^ 
brought  by  a  law  student  for  the  value  ui 
services  as  legal  representative  of  defeiM 
during  the  candidature  of  the  latter  fcr  eki; 
as  member  of  the  legislative  assemblv,  ■ 
plaintifl'  produced  a  written  authorizatio'iiV 
the  defendant,  in  which  he  styled  the  pla 

"  his  friend  Air. "—Hebl',  notwithstuiL 

proof  made  of  the  value  ot  the  services  renat; 
that  a  mandate  ia  always  supposed  to  be  gri 
unless  a  special  agreement  to  pay  is  pron.] 
tween  the  parties,  and  that  no  action  on  Am 
turn  tncruit  co\\\A  lie.  Girouard  \ .  lieawlr 
L.  C.  J.  1,C.  C.  1858)  1702  C.  C. 

483.  A  merchant,  in  compliance  with  inq- 
tions  from  the  commissioner  of  public  u 
for  them  under  the  13  &  14  Vic.  cap.  U. 
on  his  claim  for  remuneration  for  such  .-it, 
being  denied,  sued  out  a  writ  of  mandann; 
compel  the  commissioner  to  refer  his  cliii- 
arbitration  under   the  eighth  section  o 


'«ij^ti' 
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act.  On  the  hearing  of  such  wri*  of  maiuhi 
held,  that  he  had  a  right  to  be  paid  for  In- 
vices  and  that  the  mandamus  would  lie.  Y 
V.  Lemieux  et  al.,  9  L.  C.  R.  43,  S.  C.  18us 
184.  Sale  <o.— Where  the  defendant  ha,l  • 
authority  to  another  to  buy  for  him  a  qua 
of  brandy,  and  he  admitted  the  authorii 
given,  and  proof  had  been  made  of  the  del 
of  the  goods  to  a  carrier— //eW,  that  the  v, 
should  be  permitted  to  prove  by  the  oath  i 
agent  the  quantity  of  brandy  so  sold  an 
livered.  Boyei  '  ' 
C.  C.  1871. 


et  al.  V.  Beaupri,  3  R,  L 


II.   AUCTIONKERS. 

485.  In  an  action  against  an  auctionee: 
the  proceeds  of  the  sale  of  fifty-five  ho.x 
tobacco  by  auction,  which  consisted  pun 
cash  and  partly  in  notes— //c/,;,  tliat  nul< 
standing  he  had,  subsequently  to  the  sali, 
cepted  a  del  credere  eonimissioii  to  iriiar:; 
the  sale,  he  was  bound  to  deliver  to'^lii'">| 
cipal  the  notes  recived  in  settlement,  m\ 
no  right    to  make  up  the  sales    to   dilli' 
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tract  of  tl 
is  ejfidem 
bind:  then 
iri.  v;  lloi 

*I9.  w 

■written  nu 
noM$,  mu 
nid|«  the 

««#v.  E 

491.  Uei 
plojiil  as 
darttid  sel 
tohttn.    1 
asd^,  aia 


-  .jji'ier 
A  lemr  to 
for  the  jjur| 
■eontinneth 
plaintiir.  at 

Altai  <a     ins 

«p«(6catioi 

Spring  tor  t 
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oft'ice  of  ail  agent  appointfr 
receive  preiniunis  ;  that  ^ 
to  be  presumed  j  thai 
IS  intoniled  to  proiiiutt' 
iness  and  that  proof  ol'  en,i 
ion  on  the  part  of  tlic  coiii| 
HT.  The  Commercial  l) 
i'ltii/  <fe  Foote,  3  R.  C.  40,  0 
(27  C.  C. 

>'  /(>. — A  special  undertakii,, 
ml,  neirutiable  but  not  endn." 
the  jiavee,  in  consideraiiu- 
for  a  time  is  sulKcien.  to  ei,i 
[iport  an  action  ex  conlrwf. 
for  the  amount  of  the  i 
■ttentleii,  2  Rev.  de  Leg,  ; 
i  ante  Ait.  451. 
ion  nf  ortti  o/'.— All  facts  dr 
and  even  siieiice  on  the  [liir 
;nowing  the  acts  of  the  i,, 
ratification,  and  are  equiva 
fication.  Jiuc/iuiiaii.  et  al 
.,  20  L.  C.J.   105,8.  C.  1- 
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lies  by  tendering  the  note  of  one  purchaser 
Iseveral  different  sales.  Sinclair  &  Leem- 
fet  al.,  5  L.  C.  J.  247,  Q.  B.  18(Jl ;  1713  C.  C. 

tl.  B.iNK  Ma.n'agkr. 

96.  Power  o/.— Where  the  Bank  of  Montreal 

b.v  its  manager  accepted  cheques  dravn  on 

y  the  City  Bank,  and  the  City  Bank  had  de- 

jted  them  in  the  Banque  Nationale,  receiving 

Bideration  therefor,  and  the  cheques  on  pre" 

.Jtion  were  refused  and  protested— y/fA;,  tliat 

pBank  of  Montreal  could  not  refuse  it.s  ac- 

pitance  tins  made,  and  was  bound  to  gttaran- 

(  and  protect  the  City  Bank    from    all  loss 

i^uniler.     La  Banque  A'ationnle  v.  T/ie  CHii 

m  &  The   Bank-  of  Montreal,  17  L.  C    J 

l)^S.  C.  R.  1873;  1727  C.  C. 

BkoK£RS. 
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on  is  retroactive  and  cover 
ne  by  tiie  mandatory,  lb, 
ition  (//'.— Where  actiun 
w  student  for  the  value  of 
-1  rei)resentutive  of  defei], 
dature  of  the  latter  jbr  elw 
the  legislative  asseniulv, 
d  a  written  authorization  : 
which  he  styled  the  phi: 

" — Held,  notwithstaii 

>  value  ot  the  services  remit: 
s  al\vay,9  supposed  to  be  gr: 
agreement  to  pay  is  prov'e.i 
,  and  that  no  action  on  ayi 
I  lie.     Girouard  V.  Beawtr 
1858;  1702  C.  C. 
,nt,  in  compliance  with  in^i: 
;ominissioner  of  public  u 
the  13  &  14  Vic.  cap.  l.i, 
•emuneration  for  such  .Hri 
!d  out  a  writ  of  manduim; 
iiissioner  to  refer  his  clai' 
r   the  eiglitli  section  ol  - 
'ingof  such  writ  of  mamla: 
a  right  to  be  paid  for  hi- 
l'  mandamus  would  lie.   )' 
9  L.  C,  R.  43,  8.  C.  I85s 
tVherethe  detendant  hal. 
her  to  buy  for  him  a  qua 
e  admitted    the  authuni 
lad  been  made  of  the  di-1 
;arrier— //fi/rf,  that  the  v, 
ed  to  prove  by  the  oath  m 
ty  of  brandy  so  sold  an; 
t  al.  V.  Bcaupri,  3  R,  1. 


on  against  an  auctioiiee: 
he  sale  of  tifty-tive  Im^ 
in,  which  consisted  pan 
II  notes— //c/,;,  that  riuli 
nibsequently  to  the  salt, 
7v:  con\nus.sion  to  truar:: 
bound  to  deliver  to'lii.';  | 
ceived  in  settlement,  an  l' 
e  up  the  sales    to    dill'f 


17.  Contract  noten.—lw  an  action  on  a  con- 
.  made  by  a  firm  of  brokers  between   the 
les  for  the  sale  of  flour,  in  which  damages 
■ilainied  tornon-delivery— //cW,  that,  where 
iker  seems  to  be  the  mutual  agent  of  the 
|es,  the  mere  fact  of  his  being  a  broker  will 
litnte   no  legal  presumption  of  his  bein" 
inutual   agent,  and,   in    the   absence  ol 
lieiit  evidence  of  his  being  authorized  bv 
I»rtie,i  io  ?\s^\\  bought  and  solii  notes,  thev 
not  constitute   a   valid    niemorandi.m  iii 
iig  withiti  the  statute  of  frauds.   Sipneef  al 
•ard,  1  L.  C.  J.  19,  8.  C.  185G ;  1735  C.  c' 
r    And  in    another  action   brought  on   a 
jof  flour  to    defendants  through  brokers, 
h  defendants   refused   to  accept,  and  the' 
,r-.T^tifi;s  contented  themselves  with  producing 
tM  Brokers'  sold  notes  and  the  parole  evidence  of 
thfr^rokerp  as  to  the  existence  of  the  bought 
note  and  the  contents  thereof,  and  the  defendant 
at  the  final  hearing  moved  to  reject  the  parole 
jBs'"^^'' '!"-'  "lotion  was  granted  and  the  action 
3sed  with  costs.     Gould  et  al.  v.Bimnure 
6L.C.  J.  296,  S.  C.  1861. 
The  retention  by  the  parties  to  a  con- 
traotol  tiie  contract  notes  signed  by  the  broker 
J5  5i,  ''"'''.  °''  ""^  authority  of  the  broker  to 
toindthem  m  the  form  therem  stated.     Inski  et 
A'L^nii' "^ ''^■'  1'  J-  C.J.  19,  S.  C.  1873. 
4W.  Where    a    sale    is    made   bv    hr^kers. 
,   w^n  notes,  in  the  .shape  of  bought  and  sohi 
1   B*^'  'V'"^'  l^e  given  to  both  parties  in  onler  to 
mm  the  transaction  yali.l  in  law.     Tourvit/e 
g«|^^ .  Lssex,  8  L.  C.  J.  314,  8.  C.  1804  .;  1735 

m. 

plofid 
daiiii 
ioh£b> 
awij,  

S nee  per  foot,  which  tlie  pHncTpaTdedTncd 
-lult  was  that  at  the  cfc.se  of  the  .season 
d'erreinained  unsold,  and  the  principal,  in 

for  th/  '  ''''''""f  ■^^■'"'•^'•«^^  "'«  HlX'cificuions 
for  the  imrpo,se  of  raising  advances  on  them  to 

piaintui,  at  the  same  -time  timt  h'-  «honM  no7 
i'^^fi'";-  '•■"•'l''^'  "^»'  nothing,  but  that  the 
S^rthV™"'''  ^^retunitrd  tohhn  in  ie 
flp^  '  "'.'-  '^"'•P?se  of  renewing  the  trans- 
m\m.    In  the  spring  the  principal  dietl,  ami 


!i'n,iu?'Trr,'""i'''' "'",  'J''«''"|«»<«.  "oid  the 

timtie  themselves  without  reference  to  the 
1'  "'"tn  :  who  then  claimed  his  broke    ge  on    1  e 

r;  \:V'""  '""r  ''r  '"■^'^   received- y/W^! 

hat  a  broker  employed  to  sell  cannot  claim 
brokerage  unless  h.  effect  a  .sale,  antl  the  plain- 
t itt  cons(.,nently  conM  not  recover.  StuUlTv. 
tonroij,  2  Q.  L.  R.  53,  8.  C.  1871. 

V.  Bkokkrs  a.nu  Factoks. 

i'yi.  Dijferenre  hctwem.~T\w  possession  or 
contro  of  the  goods  otthe  j.rineipal  bv  1 1  e  Vac- 

H  s  ,n  'I'i'f  ll'n"  ';""  ''■^""  '-^  ''■■o><c-r,-an,l  he  is 
pirsonal  y  I  able  when  contracting  for  a  tbreb'n 

|nc,,«|    while, he  broker  incui^  no  perso;;a 
I  ability  I     he  do  not  e.xcee.l   his  instnictions 

te'c  C    ''■  '  ^^  ^'  ^-  •'•  •^'^'"''  ^-  "•  1«^5  i 

493.  Liahilit,/  r>/:-Brokers  who  do  busines.s 

esitlent    in   a    toreign    country  are   .lersonallv 

e.sponsible  whetht.r   they  reveal    the  naine^"' 

..f"^"^'  m''' /•f''''  ''.'  "I'l'«il,tlmt  although  the 
Zn  1  '"\'"  !'y"','^  '^"-'or  is  by  law  prt^ume.i 
uhen  ho  acts  lor  a  toreign  principal,  vet  he  mav 
always  free  him.self  from  such  Iiabilitv  by  tlie 
contract  Itself,  or  tlestroy  the  legal  presumption 
bv  the  circumstances  attending  the  transaction. 
trane  ^  holan,  19  L.  C.  J.  301),  Q.  B.  1S75 

case,  that  where  the  name  of  the  principal  was 
declaretl  m  the  contract  note,  and  the  agents 
signed  (US  "commission  agents,"  and  furUier 
be  gootbs  not  being  in  their  possession  or  under 
heir  control  tiH^y  coultl  not  be  consitlered  fac- 
tors under  1738  C.  C,  but  were  merely  brokerl 


VI.    C0.M.MU.VICATIONS  BKl-WKEXPuiXCIPAI,  AND 

496.  In  insurance  matters  the  communication.^ 
between  the  company  and  its  agent  will  be  re- 
ganled  as  privileged  if  they  lorn,  part  of  the 
piehminary  investigation  which  tlie  ..arties 
matle  with  reference  to  the  ciusf.     The  ^Z'fil 

8  ¥187^"""'"'"''  ^"- '  •  ''^"""''■'  ^^  ^'-  c-  J.  ;^09, 


MI.  Del  Ci{1':dj:i!k  Commi.ssio.v. 


Remuneration  qf.-The  plaintiff  was  em- 
us a  broker  by  the  aute>ir  of  the  def.-n- 
'  "';!  a  quantity  of  pine  timber  belongin^r 
■     Ihe  plaintiff  diJ  all  he  coulti  to  effecl 
and  succeeded  in  obtaining  an  ofler  of 


497.  The   plaintiff  hail  appointed  the  defen- 

dan  .si^s  agents  for  the  pnrp'ose  of  collecting  a 

T, .  ''*  f  •^'^"5  ^li'^l'V-  certain  persons  resident  in 

Upper  Canada.  The  defendants,  as  such  agents, 

accortlingly  took   steps   to  collect   the  amonn 

he  n  then  in  Quebec,  aii.l  'o  further  the  matter 
took  jiayment  tt.r  part  of  the  debt  ami  the  note 
of  one  of  the  jleotors  tor  the  balance,  payable  to 

her  own  order  which  note  eventually' proved 
worfhles,s-7yt'A/,  that  a  charge  of  fivo  per  cent 
commission  for  the  collection  of  the  Sebt  did 
not  necessarily  miply  a  warranty  of  the  note  on 
he  part  of  the  agent.  Gla.s-.  v.  Jo.wph  et  at.,  ;•, 
Kev.  de  Leg.  22,  y.  IJ.  l,S4i-,  ^ 

498.  Where  an  auctioneer,  sub.seqiient  to  the 
sale  agreed  for  an  extra  comini,-:sion  to  guaran^ 

payable  to  hinuself  m  .'ettlenieut,  that  the  most 


V  <:     (   #ry.- 
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ren.=onalilo  interpretation  nfstieli  ajireenient  was 
tlint  he  81k)u1(I  eruiurt^e  tlie  luites  so  ree?iveii  in 
settlement  of  tiie  sales,  tlK)Uf,'ii  in  the  present 
case  it  was  not  proveil  that  h'leh  was  tlie  eustoin 
ot'tra<Ie.  Siiir/uir  \.  Lcci/iiin/ ct  a/.,  a  L.  C.  .1. 
2n,Q.  H.  IStil. 

41l!l.  On  an  aetion  for  a  balance  of  account  hot- 
ween  principal  and  ai;ent  where  the  asient  sei  up 
the  insolvency  of  some  of  those  to  whom  heliad 
sold  the  f.'oods  of  his  principal— //f/(/,  that  the 
rate  of  commission  charged  hy  hini  and  paid  liv 
the  principal  at  ditf"renl  times  could  he  taken 
as  proof  of  ii  <let  credere  commission,  and  that 
his  plea  of  the  insolvency  of  some  of  his 
customers  must  tnerefore  he  dismissed,  h'eukin 
&  Foley,  6  L.  C.  J,  150,  Q.  B.  If^Gl. 

Vlir.  Disavowal  of. 

500.  A  <lefendant  lias  no  rifrht  to  except  to  or 
deny  the  right  of  the  plaintilfs  attorney  to 
hring  the  action.  Leeeii  el  rir.  v.  I'luiiKiiidtm 
etal.,  17  L.  C.J.  75,  S.  C.  187:!. 

IX.  Factors. 

501.  Pou'crfi  of. — Where  the  plaintiff  lironght 
action  in  revendication  of  certain  horses  of  his 
which  had  been  sold  hy  the  defendant,  and  tlie 
purchaser  intervened  and  f)le.aded  the  agency  of 
the  defendant  from  whom  he  ))\irchased,  hut 
proof  was  made  that  he  had  received  cr.'dii  on 
the  purchase  to  the  extent  ot  irlW—llekl,  that 
even  admitting  the  agency  that  tactors  had 
only  power  to  transact  for  their  principals 
according  to  the  \isage  of  trade,  and  the  sale 
should  hirtlier  have  heen  made  entirely  (or  cash. 
Hemidry  v.  Liifhniuiic  k  l)ai:Ls,  (i  L.  C.  J.  \'A\, 
S.  C.  1801. 

502.  H>it  /'/(/(/.in  appeal,  that  the  agent's  pos- 
session ot'  the  property  was  sutKcient  to  give  a 
gocMl  title  to  the  jiurchaser  in  good  fiiith  as 
airainst  the  pro|irietor  of  the  horses.  Datnx  it 
Bemdry,  ti  L.  C.  .1.  IGJ,  Q.  \i.  18(i2 ;  17;!'J,  1740 
ife_177I  C.  C. 

oOo.  Riyliis  of  .—A.  factor  iias  a  general  lien 
upon  goods  consigned  to  hiiu  for  a  lialance  of 
account  between  liim  and  the  consignor.  Stnbb 
it  al.  v.  Lord  et  a/.,  5  R.  L.  IM,  S.  C.  187;J; 
172;^&  1740,  .sec.  2  C.  C. 

X.  In  Maiunk  Insiuaxck. 

504.  Wliere  a  vessel  i.s  insured  by  an  agent 
duly  authorized  thereto  the  agent  niay  iccover 
ui  his  own  name,  l^he  J'rdviiicial  Innurance 
Company  &  Ledvc,  I'J  L.  C.  J.  281,  F.  C.  1875. 

XIII.  Of  Bank  Officer. 

605.  Where  money  had  been  deposited  with 
the  cashier  of  a  bank  in  his  individual  capacity 
as  attorney  for  the  linn  for  whom  the  tncMiey 
was  paid,  and  was  immediately  transferred  by 
draft  to  the  firm  and  drawn  out  by  one  of  the 
partners — Jlild,  on  a  contestation  of  tliedeclara- 
tiofi  of  the  manager  of  the  bank,  utuier  a  writ 
of  garnishment  some  six  months  afterwards, 
that  it  had  no  funds  in  its  hands  belonging  to 
the  said  firm  ;  that  money  dej)osited  wilii  tiie 
cashier  of  the  bank,  acting  individi'.ally  and 
jiot  in  the  affairs  of  the  bank,  did  not  constitute 


the  bank  the  attorney  of  the  parties  to  whu 
the  iiionev  was  due.  Li/nvh  v.  AfrLennan  et  n: 
a-  T/ie  Hank  of  I'lmer  Cmutda,  a  L,  C.  J.  s, 
&  !)  [..  U.  It.  2iJ7,  S.  C.  1858. 

XIV'.  Of  Ci.krk. 

50().  The  i)laitititls,  hearing  that  one  of  tin  • 
country  debtors  was  fraudulently  making  aH,,i 
with   Ins  proiierty  sent  a  clerk   to  the  jducc  i, 
make  iii(|iiiries,  but  withoni  special  instruclii.i, 
or  power.     The   clerk  took   the  debtor's  ni 
for  fivei;hillings  in  the  pound,  which  was  retib^ 
by  the  plaintiffs  and  sent  back — Held,  in  a 
action    for   the   original    debt    in    which    sii 
sittlement  was  jileaded,  that   the  receipt    lu 
discharge   were  not    binding  on    the  plaintiij. 
the  clerk  having  exceeded  his  authority.     ,V 
riKiuretal   v.  Woodbury,  11  L.  C.  R.  71.  S  ( 
18«0. 


XV.  Of    Hi'siiANn 
RIAGK. 


FOR    Wife,    see   MA! 


507.  Where,  iinilev  a  judgment  against  i! 
husband  nonevs  belonging  to,  or  alleged  in  h 
interventioii  to  belong  to  the  wife,  were  seiznl , 
the  haiidsof  the  corporation,  and  thequestion 
the  contract  under  which  the  moneys  wi- 
earned  arose— y/c/i/,  that  the  husband,  under 
general  power  of  attorney  from  his  w: 
separate  as  to  property ,  is  supposed  to  act  in  !,■ 
name  of  his  wife,  inasmuch  as  it  was  establi.-l:. 
that,  by  reason  of  his  insolvency,  he  couM  i 
contract  in  his  own  name,  and  that  work  iimiIk 
taken  was  made  in  the  establishment  kept 
the  name  of  his  wife.  Giltner  et  vir.  &  G<in\- 
12  L.  C.  R.  454,  Q.  H.  1802. 

XVI.  Of  Ofkickks  of  Cori'obationh. 

508.  Where  the  secretory- treasurer  ol 
society,  in  h,s  ca[)acity  as  such,  accepted  a  i 
ot  exchange  drawn  upon  him  \\y  the  mana: 
of  the  same  society  and  endorsed  to  the  phiini 
who  stieii  thereon— //t'/(/,  that  it  was  not  hh 
in  the  scope  of  its  officers  to  bind  the  socicn 
transactions  beyond  the  purposes  of  its  creai 
as  defined  by  the  Act  of  its  incorporation  w: 
out  special  authorization  from  the  bouii 
direction,  which  in  this  instance  had  not  1. 
given,  lirowniny  v.  The  British  Amen,. 
Friendly  Hociely,  a  L.  C.  J.  300,  S.  C.  b'  ' 
800  V.  <:. 

50U.  In  an  action  by  the  transferees  of  e 
tain  promissory  notes  given  by  the  defeii.L 
to  an  insurance  company  (or  premium- 
insurance  since  earned,  the  defendant  pleml- 
amongst  other  things,  want  of  authority  h\  r 
secretary  of  the  companv  to  endorse  the  in' 
over  to  the  plaintiffs— y/e/(/,  that  by  the  h\\ 
this  Province  commercial  corporations  «• 
recognized  or  considered  as  natural  person- 
their  ordinary  transactions,  ami  that  the  oM  ' 
of  Kngland  which  held  that  a  corporation  ci 
only  contract  in  writing  under  its  coniinoiiv 
is  tiow  repealed  and  tliaf  the  publicly-recogMi. 
officers  of  such  a  corporation  must,  fruiii 
nature  of  things,  be  entrusted  with  suchpo"- 
as  would  enable  them  to  carry  oiu  the  ordin; 
affairs  of  the  institution.  iVood  et  al.  v.  Mi 
3  L.  C.  J.  173,  S.  C   ^S58;  .360  C.  C. 
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Driipv  of  Uio  pnrtieH  to  wl 
ic.   Li/nch  V.  AfcLennan  et  m 


Vprier  Canmht,  >!  li. 
S,  C.  iHyH, 


C.  J, 


ills,  licnring  that  one  of  th(  • 
as  fraudulently  iiiakinf'  ausT 

sent  a  oli'rk  to  the  plaic  if 
It  uithuiil  special  iiistriieiii,,, 
jlerk   took   tlie  dehfor's  n,- 

the  poiiinl,  which  was  refine 
and  sent  back — Held,  in  a 
'igiiial  debt  in  wliich  sii 
eaded,  that  the  receipt  iii 
)t  hiiidini;  on  tlie  plaintJ!;. 
'xceeded  his  authority.  ,vv 
Mury,  11  L.  C.  R.  71,  Si 

LNn    Fou    Wife,    sec   JlAi 

der  a  judgment  against  t) 
belonging  to,  or  aUeged  in  I;. 
ong  to  the  wife,  were  seizeil , 
rporation,  and  the  question 
er  which  the  moneys  «>■ 
'/,  that  the  liusband,  uiidir 
f  attorney  Ironi  his  w , 
)erty ,  is  supposed  to  act  in  ti 
lasniuch  as  it  was  establitil,. 
his  insolvency,  he  couM  i 

I  name,  and  that  work  nMr 

II  the  establishment  kept 
fe.  GUtner  et  vir.  &  Gun: 
.  H.  1HC2. 
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ilO.  And  in  a  personal  action  against  the 
Jretary  of  the  Montreal  and  Cliamplain  Rail- 
'  r  Comj)any,  in  wliich  an  attachment  in  gar- 
^liinent  was  issued  against  the  coni|)any,  and 
^^Contestation  arose  on  tlie  admission  "of  tlie 
■<SMtni"my  that,  at  the  time  of  tlie  service  of  the 
TIjKt,  there  was  an  amount  of  £.'!(>  Gs.  9d.  due  to 
^  defendant,  the  secretary,  by  the  company, 
'1^  tliat  since  that  time  they  liad  paid  two  dralts 
«ttouiitiiigto£2H  li'is.  which  the (lefendant  some 
ifine  previously  had  verbally  agreed  to  pay  to 
m^  payee  thc.'of— //eW,  that  the  secretary  of 
4aA  company  had  no  power  to  bind  tlie  com- 
pany by  su(di  verbal  agreements  and,  conse- 
•quently,  that  the  company  were  not  justified  in 

f'lig  the  amounts  mentioned.     lii/'an  et  at.  v. 
Mouirealand  Champlnin  Railwiii/  Compaiii/, 
C.  J.  38,  Q.  B.   18G0,  reversing  S.    C.  2 
^^  .J.  203i360C.  C. 

■A 
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VII.  Of  Partner. 


Wl.  A  partner,  though  acting  as  the  agent  of 


4lKk  partnership,  is  ecpially  responsible  tbr  the 
4K>tj|  of  the  partnership.     The    Conxiration  of 
i^-Town  of  Levin  v.  Carrier,  5  K.  L.  335,  Ala.' 
<!«<;il8T4i  1851  C.  C. 

i. 

IX.  Power  of  Attobnev. 


■:Hrt  OF  CourORATIONH. 

'  secretory-treasurer  ol 
icity  as  such,  accepted  a  I 
I  upon  him  by  the  mana: 
and  endorsed  to  the  plaini 
-Ilelil,  that  it  was  not  ivn 
jHicers  to  bind  the  society 
1  tlie  purposes  of  its  crciii 
ct  of  its  incorporation  v: 
'ization  from  the  bdani 
tliis  instance  had  not  1» 
V.  The  Hritis-h  Ameri', 
I  L.  C.  J.  30(),  8.  C.  IK 

n  by  the  transferees  of  c: 
ites  given  by  the  deti'iii 
company  (or  premiuiiiii 
•ned,  tlie  defendant  pleiu' 
gs,  want  of  authority  bv  i: 
iiipany  to  endorse  the  lu'- 
H'fi—Jteld,  that  by  the  law 
itncrcial  corporations  «. 
idered  as  natural  person- 
lactions,  and  that  the  oM  I 
leld  that  a  corporation  {\ 
iting  under  its  commons 
that  the  publicly-recogm. 
corporation  niuRt,  from  : 

entrusted  with  Buchpo"* 
nil  to  carry  out  the  oriiiiu 
iition.      IVood  et  al.v.  i<hi' 

^96H;  360  C.  C. 


.2.  Foreign  plaintiff  .—A.  power  of  attorney 
,    be  demanded    of  the   attorney   wl  litem 
jre  the  plaintitt;  who  i.s  a  loreigner,  contests 
fopposition  of  the  opposatit.  Ballzar  et  al.  y 
ivmg  et  al.  &  Hiitehi.ion  etvir.,  13  L    C  J 
|S.  C.  1869;  120  C.  C.  P. 
Sl'i.  Where  a  plaintifl'  does  not  reside  in  the 
jprovmce  of  Queiiec  he  is  bound  to  tile  of  record 
"  *ower  of  attorney  to  his  attorney   ad  litem 
'in  et  al.  v.   Bertrand,    17  L.  C.    J    220 
1873il20C.  C.  P.  ' 

i4 .  Effect  rt/._Where  a  liusband,  after  traiis- 
ig  his  real  property,  by  means  of  a  third 
•  ,r  ,"'  '"^  f"^  *^'''^'  ^*ve  a  power  of  attorney  to 
^!^?""r'"  "^'-''/I'-^Ptise  of  her  imnioveible 
OTOperty,  &c.,  under  whicli  ."die  mortgacred  it— 
Mm,  in  an  action  on  tlieniortgage,that'afthou.'h 
<li*  subject  upon  wJiicli  a  power  in  a  mandirte 
18  to  bo  exercised  be  r  eneraJ  the  special  refer- 
•enOf  .  f  the  power  may  be  fixed  by  the  facts 

law 

— ^.^,.   ^m     ,^  fait 

McMillan  et  ux.;  20  L.  C.  J.' 


f'd,  and   it  tlien    IJecoines   what  our 
iHzes  as  a  mandat  exprHs  par    h 


nanan  et  al.  y 

Is.  C.  1874. 

Our  law  recognizes  a  tacit  express 
late  as  of  equal  authority  to  a  written 
;s8  mandate.    lb. 

And  held,  also,  that  tlie  power  to  sell 
^er  and  dispose  of  includes  the  power  tj 

tii^u  ,'^— '*  ^^  ^'"'"'^"«— ^  petitory  ac- 
tion was  disnusseJ,  on  tlie  ground  that  the  nota- 

'^'•"r  made  under  power  of  attorney,  executed 
*  witnesses  ,n  England,  and  afHrn.ed  be"  re 
ihoid  Mayor  of    Loudon,  was  not  proven 
r'»ff^°»  ^'  iiimns,  6  L.  C.  R.  48/,  S   c! 


518.  And  in  anotlier  ca.se  of  the  same  kind 
wliere  the  i)laintiirs  title  jnirported  to  have  been 

amrv"l, '",1 '■"'"'*'■  "',   '^.l""^''''-    of  attorney 

anncxeil  to  the  original  minute  of  the  deed  in 

tlie  uhce  ol    the  notary    before  whom  it  was 

passed,  and  where  the  power  of  attorney  had 

>een  execiiled  under  private  signature  aini  seal 

l-etore  tvyo  witnesses,  one  of  whom  was  a  notary 

public  ol  I  pper  Canada,  an.l  was  accomrianied 

)V  an  attestation  of  the   notary  under  seal,  un,l 

ikewise  by  a  certilicate  in  the  usual   form  by 

the  administrator  of  thegovernment  of  that  nro- 

vince    with   re-ard  to   the  oHicial  character  of 

flu   notary,  all    ol  which  were  duly   pro.luctv 

and  tiled  at  Miqu  .te-//.A/,  conlirming  udg me 

0  court  below,  that  there  was  no  sutHcient  pro" f 
of  the  e.«.cution  ofthe  ,,ower  of  attorney,  and 
\i'vTl'"v:/vT''f;.  ^y  ^  McDonald, 

s  c.'i8;i7     '      ^^^'  '^  -  '^'  ^-  ''■  ^"y> 

51!)    r„//,%r,/-.-Tlie  appellant  in  his  quality 
of  sole  executor  of  the  last  will  of  one'An'os 

Lay    and    as  legatee    under   the  will,  brou-ht 
petitory  action  to  recover  possession  of  a  cv- 

amlotof  land  which  the  defendant  claimed 
lad  been  sold  to  him  by  one  Scott,  ricting  as  the 
du  y  authorized  attorney  of  Lay,  under  an 
authority  containe,!  in  a  letter  to  that  efJect 
from  Lay.  I  he  iiIaintillMenied  the  power  given 
and  the  question  turned  upon  the  valr.e  of  thJ 
letter  in  question  a.s  conferring  such  authority. 

1  he  letter  was  as  Ibllows  :     "  Sir,  I  herewith  eli- 
clo.se  to  your  particular  care   a    n^ap  of  the 

"  en  I  Xr'"'''''''^'-^'"'''^''''''-^''^"^ 

SHI,  J  will  allow  you  a  commis.sion  of  five  per 
cent,  on  all  payments  where  credit  is  given 
lor  your  tr.nible  for  sale  and  collection  ofVy- 
ments,  but  .sotaras  money  is  paid  in  advance 
'  two  and  a  half  per  cent,  will  be  allowe.l.  1  oui 
in  hopes  the  Jamieson  ten  acres  can  bo  .sold 
tor  cash  the  spring  following,  and  the  mill  lot 
No.  9  in  the  4t  i  mnge.  You  may  write  me 
of  any  otlers  made.  The  lowest  price-,ii  cash,  or 
the  principal  part  paid  down,  will  be  £  00 
lor  each  lot,  or  £200  for  the  two  lots  or  300 

cash  and  £2,.0  in  one,  two  and  three  years 
from  next  May,  with  interest,  and  as  to  the  re- 
^^  mainder  of  the  lots,  they  may  be  sold  at  two 
dollars  per  acre-payments  as  follows  :  One 
quarter  down,  the  remainder  in  one,  fvoaiid 

one  half  the  money  down  at  receipt  of  deed  "l 
^^  will  deduct  twenty  per  cent,  so  far  as  thev 
^^  pay  the  money  in  advance.     I  shall  come  to 

It.     It  the  eastern  half  of  the  Janiie.son  lot 

;;.snot  sold,  there  will  probably  be  require.! 

a     fence.     Ihe     Frenchman     who    bought 

„  "fy*"'!'"  La,iooout  with  me  if  he  will  take 

his  price  It  w-illgo  towards  paying  for  his 

ot,  bu    If  the  lot  can  be  sold  as 'it  ?s,  it  will 

be  for  the  best.    I  have  written  Dr.  Lay  on 

the  same  .subject,  an.l  if  the  lot  is  not  sold  I 

give  him  the  privilege  of  mowing  the  grass  on 

condition  the  lot  is  not  sold.  I  shall  l7e happy 

to  hear  from  you  as  soon  as  convenient      I 

remain,   &c"-//.W,  «   sufhcient  power  of 

attorney,  ami  the  deed  of  sale  granted  under 

SCI  power  was  a  sufficient  conveyance  to  de- 


ir 
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XX.  Pre.'*cription  of. 

520.  In  cascN  of  inandate  iinilor  tlie  civil  law. 
the  oniv  prrscriptioii  (iiut  can  apply  is  that  of 
thirty  yoar.-i,  unli'.ss  the  (lt'l('iulaiit"sli(i\v  that 
KHiu,'  excipfion  exists  in  his  liivor.  I'liiUips  et 
at.  V.  Jowj>h,  10  L.  C.  J.  lot,  S.  C,  &  19  L 
C.J.  ltJ2,Q.B.  1875;  2242  C.C. 

XXI.  Piiixcii'.u,. 

521.  Liahilitji  o/:— Action  was  hroii^'ht  bv  a 
bank  tor  tlic  recovery  ot'X'2r),  alleged  to  have  been 
paid  by  their  teller  in  excess  of  a  cheipie  drawn 
by  the  secretary  of  the  defendants  and  handed 
to  their  messenjrer-  Uchl,  that  the  principal, 
that  is  the  delendan'.,  could  not  be  held  liable 
lor  an  amount  paid  to  their  agent  in  mistake, 
unle.s.s  it  be  shown  that  they  authorized  their 
messenger  to  receive  such  an  amount  or  atter- 
wards  received  and  benetitcd  by  it.  The  Vitij 
Bank  v.  The  Ifurhor  Ctimmi.i.ii'onprn  af  Mont- 
real, 1  L.  C.  J.  288,  S.  C.  1857;  1727  C.  C. 

522.  Where  the  owners  of  goods  passed  at 
the  custom  house  had  benefited  by  an  under- 
valuation of  such  goods  on  false  invoices 
by  taking  possession  of  part  of  the  goods  — 
Held,  that  they  could  not  set  up  ignorance  or 
want  of  authority  in  the  partv  entering  thenj 
Lymun  et  al.  &  BoHthillier,  "7  L.  C.  J.  Kil) 
Q.  B.  18fi,3;  1727  C.  C. 

52.'i.  Jiii/hts  iif. — Where  a  person  soM  an  ar- 
ticle through  his  agent  to  one  who  had  reason 
to  believe  tliat  the  article  in  question  belonged 
to  the  agent  himself,  and  atterwanls  brought 
action  for  the  amount— 7/e/(/,  that  he  was  en- 
titled to  judgment  for  the  capital  onlv,  and  that 
costs  should  go  against  him.    Labelle  v .  Patris. 

4  R.  L.  530,  c.  V.  m■^. 

524.  The  numdator  has  a  direct  action 
against  his  mandatory  tor  money.s  collected 
and  not  paid  over,  anil  that  without  resorting 
to  the  action  mandati.  Jo.ieiih  &  PhilUns  etal" 
19  L.  C.  J.  102,  Q.  B.  1875,  &  10  L.  C  J.  loi' 
o.  C.  1872. 

525.  And  tor  such  moneys  the  mandator  will 
be  entitled  to  claim  both  pVincipal  and  interest 
from  his  mandatory.     lb.  &  1714  C.  C 


XXIII.  Sub-Agent. 

626.  TAability  for   default  of'.— On   counter 
appeals  from  the  .judgment  of  the  court  below, 
condemning,  on  the  one  hand,  the  defendant  to 
account   under   an   agreement   by  wjiich    the 
plaintiff  advanced  money  to  builil  a  ship  to  be 
reimbursed  out  of  the  proceeds  of  the  sale  of 
the  ship,  which  he,  the  plaintitf,  was  authorized 
to  send  to  his  friends  in  Liverpool  or  Londcm, 
and  for  this  purpo.se  to  appoint  and  substitute 
attorneys  and  agents— /feW,  that  the  defendant 
was  not  liable  by  reason  of  the  bankruptcy  of 
the  substitutes  for  moneys  due  by  them,  and  that 
the  principal  should  bear  the  loss,  inasmuch  as, 
under  the  circumstances,  the  substitutes  were 
Ins  own  attorneys  and  agents,  there  being  no 
evidence   that  tlie  agent  was  not  justified   in 
appointing  the  said  sub-agent.    Sy7ne.i&  Lamp- 
son,  6  L.  C.  II.  17,  Q.  B.  1854  ;  1711  C.  C. 


ALIENS. 
XXIV.  What  Constitutes. 

527.  Where  the  president  of  a  printing  or, 
pany,  who  was  also  president  of  a  bank,  accii, 
transfer  of  a  claim  due  the  printing  compa!i\ 
writing  aoiw  .swh//  prir^,  without  setting  i;,-  J 
any  agency  in  the  matter— 7/eW,  that  the  tm"' 
feree  liad  accepted  Ibr  himself,  and  the  I.;,. 
could  not  recover.     The   Cili/  Bank  v.    ))•/, 
el  at.,  17  L.  C.  J.  141,  S.  C.  1873;  &  17  L.  C  " 
335,  Q.  B.  3. 


AGREEMENT- 

I.  Action  ox,  .sec  ACTION. 


rV.  Rn 
-See  CONTRACT-''*""'^' 

533.  A 
•ight  to  e 
Voi^'e 


AGRICULTURAL  ACT. 

I.  Action  i-xdkr,  see  PlilNALTY,  Recovi; 

OF. 

II.  Certioraki  under,  ,  ee  CERTIOR.M" 

III.  Conviction  under,  stc  ''ONVM'TId 

IV.  Finks  under,  528. 


V.  Procedure  under,  529. 
IV.  FiNE.s  UNDER,  see  FINES. 

528.  Where  the  fine  belongs  half  to  the  \n>. 
cipality  and   half  to  the  party  prosecuting',' 
action  should  be  brought  in  the  name  olT, 
Jfonle  v.  Martin,  0   R.    L.    70,  &    641    (' 
1874 ;  C.  S.  L.  C,  cap.  20,  sec.  39,  s.  s.  2. 


I.  IcTK 

n#i.n 
mfALi 

■Wnt 
IV;^Dn 
V.  Bxe; 
Vr.wLiAi 

vn.  Ru 
vnr.  w 

I.  Actio; 


V.  Procedure  under. 


529.  Held,  also,  that,  in  cases  tinder  the  .' 
cultural  Act,  the  evidence  must  bo  takci 
writing.     lb. 


ALIENATION. 


I.  Of  Aliments,  see  AMMENTS. 

II.  Of    Property    Donated,    see 

III.  Op  Property  Bequeathed,  see  WIl 

IV.  What  is,  set  DONATION. 


634.  An 
>btion  in  fa 

e  1^.  5()4 
b.  llf!9,  & 
jcaaon  v.  C 
86Cjl(;0& 
636.  If  a 


n.  Alien 


I.  L.4W  WHICH  governs,  530,  631. 


ALIENS. 

y  the 

II.  Power  op,  to  BEguE.\TH, Tee  WILLS "£  * 

III.  Rights  of,  in  Succession,  532.         I 

IV.  Rights    of,    under     Indictment 
Felony,  533. 


636.  A  lee 
ose  of  the 
ueati^^d  to 

testa 

Dulat 

of 

R.  L, 


I.  Law  which  governs. 

530.  The  question  who  is  an  alien  nm 
decided  according  to  the  laws  of  England, .,, 
when  alienage  is  established,  the  conseqiu'wa 
which  result  from  it  must  be  decided  accorJ* 
to  the  law  of  Canada.     Doneqani  &  Doneqe 
S.R.  005,  P.  C.  18.35.  '^  aoBMBi 

531.  But  held,  in  a  later  case,  by  person- -^hi^i,,,,   t 

iiit^ir  .,n,i,('  m  tiie  S'UeCcr.siuit  ui  a  naiuni:;;: 
citizen  of  Canada,  that  notwithstanding  tlie^ 
thority  of  Doneyani  v.  Donegani,  that  the  qiii 


'catin; 
again 


•AWIfliedbj 


'^; 
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ONSTITUTKS. 
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ALIMENTS. 


ALIMENTS. 
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10  president  of  a  printing  or 
s()pr('.siiit'nt()faliunk,iicu('| 
111  iIik;  till'  printing  cciinpiim 
;/  prir^,  without  Hi-ttint;  i;,- 
L'  niiittcr— y/c/r/,  that  tht'  tiu'** 
«(   for  hiniscif,  und  tlie  hii.    ,^ 
■r.     The   City  Rank  v.    1(7,    *S 
141,S.  C.  1873i&17L.C»** 


tioB(l*'io  arc  ahc  s,  and  wliat  are  their  rij^hts 

'**    1,  must  Ik.'  j;ov('rm'(l  hv  (lie  same  law. 

itt  III.  V.  Corse,  4  L.  0.  R"  310,  S.  C.  1854. 


RifJiiTS  OF,  I.N'  Succession,  see  8UCCE8- 


'4 


An    alien   can     inherit    the     personal 
of  a   Hritipli    subject.     Saroiii/   v.   Bell, 


3.  B.  315,  K.  li.  1828;  25  &  601)  C.  C. 


:NT— See  CONTRACT 
see  ACTION. 


IV.   RiOlIT 

?BLOirv. 


OF,    Under     Indict.ment     fok 


[CULTURAL  ACT. 

KH,  see  PENALTY,  Recovh 

i-NDKR,  .fie  CERTIORAl" 
V  UNDKK,  StC  '"ONVM'TKi 
it:K,528. 

UNDER,  529. 

er,  see  FINES. 

'  fine  helong.s  half  to  tlie  iin. 

to  the  party  proseciitin;;,' 
brouirht  ir\  tiie  name  of  I. 

(J   R.    L.    70,  &    641    (' 
,  cap.  2(i,  sec.  31),  s.  s.  2. 

UNDER. 


633.  An  alien  indicted  for  a  felony  has  a 
•ight  to  a  )ury  ik  meditatce  liiiyna;.*  Reaina  v. 
P^nA^e/  «/.,  10  L.  C.  J.  2S)2,  Q.  B, 


ALIMENTS. 


I.  'ItcTioN  FOR  Allowance,  534,  5.35, 

HiJi^LlENATION  OF,  536-539. 

DBf:  Allowance. 

p>)  v'ife,  539-543. 

SUiitkr  Capian.  544. 
IV(T)i-TiEs  of  Children,  545. 
V.  BxEMi'TioN  of,  546-548. 

Vlj-jLlAIllLITY  OF,  549. 

Vl||KiriHTs  of  Ali.mentary  Debtors.  550. 
VHp.  When  Pavable,  551. 

I.  Jdtion  for,  we  ACTION. 


634.  An   indigent  person   can    maintain   an 

ti.nt  ;,.  ^a=„=,     1     .1     ,  *t'on  i" 'nctnm  ai^ainst  his  or  her  children  for 

,   h.a    ,n  cases  under  he  A. -mj^tary  allowance.    Parent  v.  Dubuc,  1  Rev 

evidence  must  be   take.  eM  504,  K.  B,  m2.  &  Connor  y.  La forZ 

p.  ISl^,  &  Robin  v.DcVa'-ennes.    lb.  1821,  & 

Amzon  V.  Connoissant  et  vir.,  5  L.  C.  .J.  99.  C  0 
86C  J  ItlC.  &  1G9  C.  C. 

636,  Ifa  husband  turn  his  wife  out  of  doors 
he  <^in  maintain  an  action  for  alimentarv 
llowSOco.     Chamland  v.  Jobin,  1  Rev.  ile  Leer". 


JENATION. 


DON 


>,  see  ALIMENTS. 
iTY    Donated,    see 


!TY  Bequeathed,  see  WILL  „•  *i 

ee  DONATION.  "•  •«1'IE^'ation  of. 


'H%'5-1B14;  175&202C.  C. 


636.  A  legatee  by  alimentary  title  may  dis- 
ose  of  the  things  which  have  been   thus  be- 
ueai»e<l  to  him,  though  declared  unattaohable 
ovERNs,  530,  531.  L  .1-  "f'Jf"'"'  '""I  'h'lt  without  there  being 

ro  BEguE.<TH,  see  WILL<°£Jli'"'?'i,°"  o-"  K""'«s>on  to  that  etfect  in 
IN  Succession,  532.         ?Mr..°V  ^^^^f  „  Armstrong  v.  Dnfresnay 
Indictment    rJM  ^o,^  f'^'&Berlmonetv.  Provost  et  al., 
380,  &  16  L.  C.  J.  55,  S.  C.  1870  & 

nd  /ie?f7,  also,  that  the  legatee  havin" 
lat.'d  the   property   bequeathed  canno't 

the  recission  of  the  alienation  on  the 
t  the  unattaohable  or  alimentary  nature 
■quest  5eW//mMe<  &  Provost 'et  al,  3 
10,  &  16  L.  C.J.  55,  S.  C.  1871. 
Vhere  the  usufruct  of  a  property  is 
led  as  alimentary  allowance,  with  a 
tion   in  favor  of  a   third   per.son,  the 


ALIENS. 


under 


OVERXS. 

3n  who  is  an  alien  11111= 
to  the  laws  of  England,  i 
stablished,  the  coneeqiu'»j 
it  must  be  decided  accorJ; 
da.     Bonegani  &  Donegut^ 
^^-  a 


a  later  case,  by  person^  ^oS^l nn  t.  .y\  °'  '^  ,""'''^,  P^'^^"'  t'>e 
ed  States,  claiming,  asl,,:SSi"'°n' ■'"'*'"   ^    ^ypo^'ecate    such 

succe.*..ionofurKU..ra!i.^£„S/°  Pr^'^"f  ^^'-^  in-^fi'-'to  from 
that  notwithstanding  tho«P„"J|"i  if,  "'^  purpose  of  protecting 
I  V.  Donegani,  that  tlie  q,^W  "^'*""''  *"'>'  effort  to  deprive  tiim  of  iti 

jslifd  by  C.  82  &  33  Vio.  cap.  29,  sec.  39.-ED. 


and  the  validity  of  such  hypothec  is  not  alTected 
i>y  the  (allure  of  the  means  employed  for  that 
purpose,  nor  can  the  curator  to  the  substitution 
contest  such  hyi)othec,  on  the  ground  that  the 
protiertv  wa.s  bequeathed  in  usufruct,  and  wa,s 
(leclared  inalionalile  and  unatfachable,  in  order 
to  insure  the  .ilimentary  allowance.    Wil.im  v 
Lebam-  is  qnal.  &  Doulre  et  al.  &  Leblanc  et  al, 
r.;/"/,'-*^'  '^•^'  "•  1^72;  975  C.C. 
o.U    And    such    property    may    be    validly 
hypothecated m  favor  of  persons  who  become 
JU(  icial  sureties  at  the  request  of  the  le.'atee  in 
order  to  prosecute  an  appeal  from  a  iu7lgnient, 
the  execution  ot  which  would  entail  tile  sale  and 
a  lenatioti  01  the  property,  and  in  cnsequence 
tlielo,ssof    he  usufruct  and  alimentary  allow- 
ance, and  the  validity  of  such  hvpothec  is  not 
afh^eted   by  the  failure  of  the  appeal.    Wilson 

uiLc:'j:^7Tirfi:'n.l^2:'''^''""^' 

III.  Allowance. 


o40  To  fFj/e.-Whcre  a  petition  was  pre- 
sented furn  .  alimentary  allowance  during  the 
pendency  of  an  action  against  an  executor  to 
account,  the  court  granted  the  allowance,  not- 
withstamling  the  declaration  of  the  executor 
tliat  he  had  no  funds  in  his  hands.  Hurt  et  at 
"■'•J'tdsnn  et  al,  4  L.  C.  R.  127,  S.  C.  1851. 

d41  Where,  in  an  action  en  separation  de  mrns 
et  (<ei!»(e/).v,  an  order  for  an  alimentary  allowance 
wa.s  grained  the  wife  during  the  pendency  of  the 
suit,  anil  the  parties  caino  together  again,  and 
'igain  separatiMl-//,/,/,  ti^a  an  action  by  the 
wife  for  an  allowance  was  bad,  without  proof  of 
cau.se  for  the  secon.l  separation.     Rcidv.  Rob- 

mc  C         '*""'  '"^  ^'  ^'  '^'  ^^^'  ^'  ^-  ^^^■^' 

542.  Pending  an  appeal  from  a  judgment  dis- 
niLssinf,'  a  demand  for  separation  from  bed  and 
tmard  the  court  will  not  grant  a  provisional  ali- 
mentary allowance  to  the  wife,  r,7/e«e«t>e  V. 
J^e'lu'-'l,  2  R.  L.  626,  Q.  B. ;  202  C.  C. 

543.  A  woman  has  no  action  against  her  hus- 

tjand  for  alimentary  allowance  on  the  ground 

/v    z     o  o";*^  i«  "Ot  comfortable.     Conlan  v. 

lirf  ',7r^n  ^n  ■""*'  ^  ^5  ^-  C-  J.  263,  S.  C.  R. 
ton  ;  175  C.  C. 

,1  •''■*"*■,. ^"*'"  Cf'ipias.—ln  an  action  of  capias  by 
three  dirtereut  plaintills  against  the  same  defen- 
dant-IIeld,  that  the  defendant  was  entitled  to 
iin  alimentary  allowance  from  each  of  them. 

7T0  C  C   F    ^'    '""'"'  ^  ^"  ^'  ''■  ^°^'  ^'  ^-  ^^^^  ■'  " 


IV.  Duties'of  Children. 

545.  Children  are  bound  to  support  their 
parents  when  unable  to  support  them,«elves,  and 
are  lointly  and  .severally  liatle  for  such  support, 
and  the  parents  may  choose  which  of  their  chil- 
dren they  will  look  to  for  such  support.  Lauzon 
iConnaissantet  vir.,  5  L,  C.  J.  ^9,  C.  C.  1860  ; 

V.  Exemption  of. 

646.  Bv  a  judgment  of  separation  from  bed 
an(  Ijoard  the  respon.lent  was  condemned  to  fur- 
nish to  his  wife  an  annual  rent  or  alimentary 
allowance  of  £50.     In  pursuance  of  such  judg- 
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AMALiiAMATION. 


nient  a  sale  was  niailo  of  tlio  real  property  nf  tli<' 
derpiitlaut,  to  wliic.li  the  ilft'ciwliint  lilcil  an  oppu- 
sitidii  on  till'  Kroiind  that  llio  ])r»perty  Hoizcd, 
beiiij?  the  (inly  pmpcrty  lie  pdHsoH-cil,  waH  lic- 
qucallu'd  tn  iiini  ii  litre  nlimcntniriu  wit'i  cxprcsH 
prohiliilioM  in  any  way  to  f-cll,  liypiitlu'cati-  or 
nlit'iialc  tlio  Haiti  proiicrty.and  llMVt.consctpu'nt- 
ly,  it  was  not  Mtilijecl  to  'cxfiMilion.  anil  tlio  Hale 
was  null— //('/'/,  rcvcrsinj;  the  .imlirtncnt  of  tlio 
court  bi'low,  that  the  nak' was  fjooil,  ami  the  oppo- 
sition waH  accoiilin'.'lv  ilixniif^neil.  /'— ^ .  6'— 
1  Rev.  lie  1/"^'.  HI,  Q    15.  IHiiJ ;  6J8  C.  C.  P. 

547.  Aliments,  uhether  liy  iliHposition  of  law 
or  of  man,  are  favored  and  e.xeinpt  lioiji  attacli- 
iiioiit  liy  law.  Mnir  vt  at.  k  Mnir,  \i>  L.  C.  ,1. 
30!),  Q.  IJ.  1871;  18  L.  C.  J.  %,  1".  C.  1874; 
558  <;.  C.  P.  ,    , 

54H.  The  testamentary  condition  attached  to 
at)  alimentary  allowance  ajrainHt  fale,  mort- 
gage, Ac,  liytlie  alimentary  lieneliciaries,  aid 
againnt  itH  Kiilijoetiim  to  seizure  and  other  coii- 
tiligencies  to  which  other  iiroperty  is  suliject, 
frees  it  from  coiiipensation  of  ilelits  due  to  the 
testator  or  his  estate  liy  the  alimentary  Lene- 
flciary.    lb.  U'JO  sec.  3  C.  C. 

VI.  LlAHII.lTV    OK. 

649.  Where  the  proprietor  of  an  aliniontr.ry 
bequest,  which  was  innde  inalieiiahle  and  u?;at- 
taciiahle,  had  been  compelled  to  emplov  coun- 
sel to  protect  himself  from  eviction  of  the  pro- 
perty bequeathed— y/t;/'/,  that  the  advocate  so 
employed  aciiuired  a  claim  afiniiist  the  ali- 
iiienta'iv  property  for  the  payment  of  his  fees 
»nd  ilisbursemeiits.  Wihini  v.  Leblances  qual. 
&  Dimtre  ct  al.  k  LvhUinr,  IG  L.  C.  J.  197, 
S.  C.li.  1872;  558  C.  C.  P. 

VII.  Rights  of  Alimentary  Dkhtoii. 

550.  A  person  condemned  to  pay  an  alimen- 
tary allowance  has  a  right  of  action  against 
otlier  parties  who  may  be  also  liable,  to  liave 
them  condemned  to  pay  their  share.  Labelle  et 
vir.  V.  Lahelk,  15  L.  C.  J.  81,  S.  C.  1871. 

VIII.  When  Payable. 

551.  An  alimentary  allowance,  stipulated  as 
the  consideration  of  a  deed  of  donation  is  pay- 
able, and  may  be  claimed  at  the  commence- 
ment  of  the  year  from  which  it  will  become  due. 
Sevif/w/  V.  Crochctierre  et  al.,  15  L.  C.  11.  473, 
Q.  Ii.  18G5. 


ALLOWANCE— See  ALIMENTS. 


ALTERATION. 

I.  Op   Statutes,  see  ACTS   OF    PARLIA- 
MENT. 

II.  Of  Writs,  see  WRITS. 


AMALGAMATION. 

I.  Op  Railway  Companies,  see  SALE,  What 


ANSWER  LN  LAW.  ^ 

AMBIGUITY, 

I.    A   CaCSE  of   Nl'LMTV. 

552.  Whore  the  City  of  Montreal  was  aiilli 
ized  to  order  certain  'street  imnroveriii! 
"  such  as  dri'sseil  or  stone  paving,  tlagstom 
brick  footpaths  or  sidewalks  "  and  tousses,-<i 
cost  upon  the  proprietors  of  real  estate  sitii„ 
upon  either  side  of  the  streets— //«/</,  thai 
resolution  of  the  council  ordering  flagstone 
lirick  footpilhs  was  void  for  uncertainty.  Jen't 
iny  cxp.  el  al.,  12  L.  C.  J.  273,  S.  C.  1868. 


AMENDMENT. 

I.  Ok  Bailiff's  Return,  .sec  PROCEDUP,  | 
Skiivice. 

II.  Ok  Coxviction,  see  CONVICTION 

III.  Ok  Dix'Lahation,  see  PLEADING 

IV.  Ok  Ori'osiTio.v,  see  OPPOSITION      ^ 

V.  Ok    Petition,  see  MUNICIPAL    COi  | 
POHATIONS. 

VI.  Ok  Sikkty  Bono,  .see  APPEAL. 

VII.  Ok  Writs  ok  Ai-peal,  .see  APPE^' 

VIII.  Ok  Writs  of  Summons,  see  WR11> 


AMERICAN  CURRENCY. 

1.  Not  Leoal  Tender. 

553.  No  silver  coin  of  the  United  State 
America  is  legal  curienl  money  in  Cam 
Fawcelte  v.  ScjU,  5  L.  C.  R.  337,  S.  C.  l^yo 


ANIMALS. 

I.  Damage  by,  554. 

II.  PiiOPKiiTY  in,  see  PROPERTY. 

I.  Damage  by,  see  DAMAGES. 

554.  Experts  appointed  to  enquire  into 
amount  of  damage  caused  by  estray  linvt^ 
power  to  bind  the  partiis  to  their  dei:- 
except  under  the  conditions  of  article  428  oij 
municipal  code,  that  is  to  say  when  the  aiiiif 
are  in  pound.  Lacasse  v.  jJelarme,  6  R.  L.  ' 
Mag.  Ct. 


ANIMUS. 
I.  In  Trespass,  see  TRESPASS. 


13. 


ANNUITY-&e  LIFE  RENIJ 

ANSWER  IN  LAW— See  PLEADIIj 
PROCEDURE. 
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ty  of  Moiitront  was  ftuih 
iiin  'otrcft     iiiitirovctiici 

stono  paviii);,  fian«ti)iii   , 
Icwalkf-  "  and  to  uhhcsh i  f I 
ii'torw  ot'  real  cntatc  siliij, 

tliP  Hlrci'lri— //e/'/,  tlim 
iiK:il  onli'riii):  tlai^stuin' 
,(iiil  lor  iiiiccrtainlv.   Ji:i,- 
C.J.  27;t,  S.  C.  1868. 


[KTi-RN,  see  PllOCEDUl; 


loNi),  see  APPE.M-. 
F  Ai'i'KAi.,  see  APl'K.M 
jp  Summons,  see  VV1!1T> 


N  CURRENCY. 


APPEAL. 
APPEAL. 


APPJUL. 


-See  LIFE  RENT. 


J    Ai'Tioxohf  Roxn  iv,  555. 

It      A  MKMIMKNT  IN. 

.      o/'Siiir/i/  liitiiil,  55(i. 

()r  Writs  of,  :>■>•,  c,r,H. 

II.    Al'I'HAIt.i.NCK  I.N,  !)')'J. 

tV.  Ih-  .Ski>ahath  Dkkknda.vt,  S60, 

I!y  TiToii,  5(il. 
/I.  Hv  WiKi:,  5ti2. 
ni.  CdST.s  i.N,  50:),  SIM. 
Mil.  Dki.av.s  in,  505-572. 
I.\.  I)K  I'l.ANo,  5";i. 
.    Kfkw^t  or,  574-5.S0. 
i\.  KxyKSrii  in,  581,  5,S2. 
ill.  Faoti'm. 

Fiiiny  of,  rm. 

IIU.  FllO.M'OlltUiriT  PoLKT,  5H(_5S7. 
[iy.  Fkcm  Co.m.>;i,ssioni-;uh,  5w,  5s9, 

[V.   FllOM  JllKi.MKNT. 

Jnfcrlorulon/,  5!t0-5!»7. 
j\uii  Dlistaiite  Vnii.sensii,  5!)f<. 
Oil  molionfor  a  New  TriaL  599 
On   V'rdirt,  OOO. 

fVI     F.iO.M   .MlINK'Il-AI,  CORI'OKATION.S  (iOl. 
i\U.    I'HO.M  PltoCKKDINOS  InExfBOPRIATIOV 

!  KXl'UOPHIATK;.;.  ^^'■"opKiATioN, 

tVlIl.  Fhom  Sui'Ku.oB    Court,    see    Wiij-v 

nx   Fro.m  Trinity  Hou.se,  fi02. 
P.V.  In  F,iKi'T.MKN'r  Casks,  (iO;t. 
L\f.  In  For.ma  Pai'I'kris,  CIM,  005 
iX  I.  In.  MiNiC'ii'Ar,  Mam  krs,  (i()(;-G09. 

tAlll.    iNTKRVf.VnoN    IN,G10. 

ij'.VlV.  Jii)(;mk.vt  in,  (ill. 
^XV.    Jlkisdiction  in,  GI2. 
\^yi.  LtAVK  10,  613. 
iXVlI.  Motion  in. 

For  nonpros,  614,  615. 
To  dismiss,  ()16. 
_  To  reject,  i:,\1. 
fXyUI.   NOTKS  OF  JUDGKS  IN,  618. 

Fvv  ■,!''■*  ^'"■^■■'■■*  OF  Praitk.e,  6.3,  620. 
^XA.  Partiks  to,  621,  622. 
IXXI    PowKK  oic  Court  in,  62,!. 

Pvvnr  V""^^™''"'"-  '^"'  *'"'^''  ''-^• 
Fvviir  W'^^^^^^^'  D'IN.STANCK  IN,  62G,  C27. 

h>XJV'  Kkturn  of,  628-630. 
IXXy.  KiuFiT  OF,  631-633. 

^v  V  Jrf;  ^'''■'-'UKITV  IN,  634-655. 

rvvTv    o  ^"•'"^■0  OF  WuiT,  658. 
i^^\i^^-  f'l'KCTiKs  IN,  659-674. 
\fj   rj?  \'«cu'T Court,  675,  676. 
Ff  ;   a?  .J"^^  Council,  677-700. 
f  '  rr   r?  H^^^'a  iiKNCH,  701-703. 
Fi  Fu'  ri"  ^°"«T  <»^^  Keview,  704,  705. 
Pr  1/ 'rr      Supreme  Court,  706. 

Frvr  ^l'/''»M''-*SION  of  KliOORD,  707. 

tf  vfv  ^T/r"'"  ''"^'''  708-738. 
^LVll.  VVrit.s  of,  739-741. 

Action  on  Bond  in. 

i5.  No  action  on  an  appeal  bond  can  be 
Inta.ne,!  unt,  the  ap/,eal  be  deternuned! 
r  ^-  ^^onroe,  1  Rev.  de  Leg.  345,  K.  B.  1808. 


Amendment  in. 

i^-%^^ffiy  Bond.—^heta  certain  words 
-  omitted  from  tlie  surety  bond  in  appeal, 


and 


ami,..,,  '    ."'^-  '"'.'"""^  "^  m>^«.\  would 

lovv  Ihe  inKMhlnientofabond  nlucli 


lilcl 


,,.   .1  ,       .  bad  ln'i'M 

1"   tbf  c,,!!!!    ot   on-inal    jiiriHdJclion   in 


.w7.  O/-  \\  ra, ,,/._  I'l,,.  ml.,  ol'  practice  wliiu 
emT,l,e.s  that  ull  wnt,s  of  a,,,,oal  .sh  u  ,  .„ 
!r^";'"''-';.:'   .""■.^'•""•->    '"iM.ontthelu 


1 
ar 

"".'"'    ''.V,.Hii|,|,l_vM,-   the    name    was   made    a 
n.o  ..m  to  d.sn.lss  ,i,P  m.^ui^,  ,,,,  ,  i^.!      ';;./ 

05H.  And  in  u  inter  case  of  th.^  same  nature 

ii'':^l^rr':i'''i:i'''?' '■'--■'' t''»nnni,,h.'S"eN 

cos 
L. 


.nt  was,  ,;„;:;-;;-;:,'■;::■  n:;;,;;pp- 

"tK.4^:(^iK6r''''^-"^-^^^''^^2 

111.  Appearance  in. 
ie  Urt'n  "■   '•"■^'"""'••"t  ""'.V.  with  leave  ol 

Si6L'{;:j.'^7!t1j'j8-l."'"^"''^^^-^- 

IV.  By  Skparatk  Defendants. 

.'■.60.  Dcil.mlants  who  have  pleaded  separately 
•nay,  nevertheles.M,  pn.ceed  to  a,,,„:.al  from  jnd- 
n.ent  rendered  by  (ho  ..ame  wnt!  S,>rlnmneful 
«  ii<ii)ido,ix,  12  {..  C.  J.  227,  Q.  B.  1868. 

V.  Bv  Tutor. 

f'Gl.  A  tutor  cannot  le-ally  appeal  without 
being  speciallv  anthorized  bv  the  court.     Bes- 

1872;  306  C  c    "•^''■'""'   ^^  ^-  ^-  ^-  2^-^'  ^-  "• 


VI.  Bv  Wife. 

562  A  wife,  separate  as  to  property,  may 
appeal  troin  a  judgment  rendere,!  again.st  her. 
even  after  the  expiration  of  a  vear  and  a  day 
and  durnvg  the  life  of  her  husband.     Walker  it 

VII.  Costs  in,  see  COSTS. 

563.  The  proceedings  in  a  second  appeal  will 
be  suspended  until  tiie  costs  in  a  previous 
appeal  are  paul,  and  if  such  costs  be  not  paid 
on  a  day  certain,  the  second  appeal  will  be^is- 

•^•2:'I'kl5L.  C.R.465,  Q.  B.  1863. 

564.  And  held  also,  that  a  rule  to  revise  the 
ta.xation  of  a  bill  of  costs  in  appeal  will  be  or- 
dered to  be  struck  from  the  roll  and  the  bill 
laid  before  one  ot  the  judges  in  appeal.    lb. 

VIII.  Delays  in. 

.iiiD.  In  an  appeal  from  tlie  circuit  court— 
neld,  tliat  a  motion  to  dismiss  for  want  of  suffi- 
cient security  is  not  too  late  although  a  term 
lias  intervened  since  the  appearance  for  the 


A.  t     (   «r< 
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API'KAL. 


APPEAL. 


S)' 


Ifl) 


I'"  ! 


in 


reKimnilptit,  csppcially  when  the  return  of  tlic 
cl.Tk  <j|tlii'  cimrl  i-  irrcLMiliir.    /{lawlet  &  I'm,  ■ 

tor,  i;t  I,.  ('.  u.  jr.o,  Q.  n.  ihci. 

i")(i(;.  And  iniiiioUicrcu-t — //»•/,/,  llmt  tliccdiirt 

wiiiilil,  (III  cailHC  hIiowii,  |>rnliin;;  iln>  ilcluv  tl.r 

jriviii),'  Hpciirily  on  lui  iippciil   iVoni  tlii'  (jiVcnii 

court.     Hcrriwi  it  McCurkill,  l.i  |„  I'.  I{  .i,si) 

Q.  H.  ls(;;t.  ■       ' 

fji!?.  Wlicrt"  the  returii  olii  writ  of  appeal  wan 

inaile  on  tlie  tirsl  da.v  ola  terirj.an.l  ijie  respoii- 

(lent  nioyeil  to  reject'  llie  appeal,  on  tlie  j;nmnil 

of  inNUllieient  fei  iirity,  on    the  lir.-t  dav  of  the 

following:  term  -livid',  to  lie  too  late,     .\i,Ktl'l  iV 

Simii.ioii.C)  L.  C.  .1.  M,(l  n.  isCiOj  ||;)o  C.C'.  1'. 

otiH.  On  a  motion   to   lie  permitted  to  apjieaj 

from    an    interloeiiiorv   judt;meni— /A/./,   that 

sucli    a   motion,   tli(iii;ili 'nnt   nnnle  diirinir  the 

term   immediately  snliseipieiit   to  the  renderini: 

of  the  jiid>:ment,  is  not  too  late  when  tlie  appei" 

lani  had  iiievioiisly  sued  out  a  writ  of  appeal  ,/,'. 

plaint,  whieh   wan  set  aside  as   havin;;  issiu'il 

irrejiularly.     WanUe  A  liilltnio;  li  L.  C,  J.  221 

Q.  n.  \W1. 

5lil).  An  appeal  made  within  the 
eijrlit  days  from  the  rendering  of  tin 
Huhject  to  revision  as  allowed  hv  law 
ture.  fkaiiliai  Ac  t'/iarllon,  l\  I..  C 
B.  1H67. 

57(1.  Such  an  appeal  will,  on  motion,  he  di.s- 
mis.sed  witii  costs.     Ih. 

571.  The  delay  of  twenty-live  day.i  inentioned 
in  1119  V.  C.  1'.,  within  v\hi(di  a  fietition  in 
appeal  from  a  ,jnd).'ment  of  the  circuit  court 
must  lie  tiled,  is  linal  and  alisohite.  Ltilur  &, 
OiirlM,2  li.  L.  »;?(;,  Q.  J}.  1>^7(). 

.')72.  The  delay  to  answer  reasons  of  appeal 
runs  while  the  case  is  en  i/rHlii-ri''  on  a  motion 
to  (juash  the  apjjeal.  Phillips  k  Siitlinhiml, 
1!)  L.  C.  J.  138,  Q.  li.  1875;  iVM,-,\>^  ('.  C.  1". 

IX.    Dl5  Pl.AXO. 

57,'{.  On  ap])ea]  from  a  judgment  qua.chinjr  a 
capias— //,'/(/,  to  he  an  interhieulory  jndL'ment, 
and    could    not    he    ajipealed   from"  ',le   ii/aiio 
liirpi Jx.  May,  10  L.  C.    R.  195,  Q.  B.  1800, 
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X.  Effkct  of. 

574.  A  sum  of  money  was  altaclied  in  the 
hand.s  of  the  licm  nai.i'i  hv  the  jilaintilf  after 
,iHdj:ment.  The  defendan't  ph'a.led  that  the 
judjrment  had  heen  appealed  frotri,  and  the 
apfieal  wa.s  still  pending.  The  plaintil!  answered 
that  the  ap[ieal  was  not  allowed  for  want  of 
security  and  the  plea  was  dismis.sed,  Pernwit 
V.  B(fr(fia  &  Rumaiii,  H  Uev.  de  Le;;.  306,  K.  U. 
1816. 

675.  A  respondent  who  has  proceeded  in  ap- 
peal i.«  sujiposed  to  have  renounced  all  lirmal 
objections.  Umiy  v.  Hollawl,  1  L.  C.  K.  401, 
Q.  B.  1851. 

676.  An  e.xeeuiioii  cannot  he  issued  on  u 
judgment  ren  i  red  a>iain.st  tour  defendants  if 
oneof  them  have  instituted  an  appeal,  and  such 
appeal  w  st-II  pendin-^.  Bru.ili  et  at.  v,  Wilson 
e<«Z.,6  L.  i  ,  K.  39.  S.  C.1856. 

577.  Where,    in     an    ordinary    Ir  nothecarv 

action,  the  deiinihuu  ag»inf=t  wli._vih   iudgm-nt  • 

had     been    rendered    in     the   .Superior  Court  ' 

appealed,  and  about  the  same  time  presented  a  | 


petition  to  the  jiiilv'eH  of  the  Superior  Court  nn 
to  the  prothnnotary,  prayinjj  that,  iniiNmueli  a, 
the  property  in  ipiestmu'was  of  |esn  value  tlm 
the  ainoiiut  tlir  whiidi  judirment  had  hi. 
rendered,  that  he  lie  allowed  to  ahandon  i| 
property    cnndilionally,    the  aliandonnieni    > 

•■einuiti    ff i  if  the  Jiidinnent    were  conflrim 

and,  if  reversed,  to  he  null  and  \nu\—llrhl,  iL, 
the  ahandonmeiit  made  in  accordance  with  si|, 
petition  was  null,  inasmuidi  as  the  jud^'iin 
from  which  the  ajipeal  had  hwn  taken  had  i, 
the  furee  of  a  rlioKeJni/i>f.  Meln.ise  &  Braii/i 
L.  V.  .1.  ;t0.1,  Q.  |{.  1S5.S. 

578.  Action  was  hrout'lit  Ujxin  a  jiidju'tiii 
recovered  hy   the  plaintifl's    aj,?ainst  the  del. 
ilani  in  the  Court  of  Common  PleaHof  rpi 
Canada.     The   defendant  pleaded    liv   dilal. 
exception    that    the     jud^iment    haviiij;    [«■ 
eonlirmed  hy  the   Court  of  Hrror  and  App. 
they  had  appealed  to  and  said  appeal  was  -i 
pendinj;.     Tlie  parties  havinj;  heen  heard  ii| 
the  merits   of  such   exception— //tY(/,  that  i 
|iendeney   of   such   appeal,  when    securitv 
costs  had  only  heen  j;iven,  was  no  defence  •.  i 
action  lirou;;lit   on  such    jud^rnient    in     I,,  h 
Canada.     Tlie  Kortliern.  h'uilwai/  Comiwiw 
Cunwht  A-  Pulton.  17  L.  C.  R.  71',  S.  C.  l.^ti, 

579.  While  a  record  is  in  appeal  applicali 
•o  ohtain  piissession  of  the  property  hy  .w/ 
m-t'iiiliciilion  will  not  lie.  Itamillo'n  v.  Kelh 
;t  R.  f..  128,  k  15  L.  C.  J.  Ui8,  S.  C.  1871. 

580.  A  I.  opposition  to  an  execution  on  il, 
ground  that  the  opposant  has  taken  out  a  \vr 
of  a|)peal  from  the  jud)j:ment  will  he  rejecti 
unless  security  tor  the  appeal  precede  the  oin 
sit  ion.  lirown  el  al.  v.  Lionai.t  et  al.  &  Li( 
etal.,  20  L.  C.J.  280,  S.  C.  1876. 

XI.  Enqukte  in. 

.Wl.  The  court  of  appeal  may  order  ai 
revise  an  eiH|uete  on  the  facts  contained  in. 
reqiiek  m  repriae  iVinstance.    .SfrKillii)  et  nl. 


T 


Kmintz  it  al.',  1  Rev.  de  LiV   152,  Q.  B.  IS 

582  Where  a  disavowal  wis  raised  in  a  ca-- 
pendiricr  before  the  Court  .f  Appeal— //W'l 
that  the  court  could  order  an  enquete  on  lli. 
issue  raised.  Les  CurA  H  Maripiillier.i  li- 
rCKiivre  et  Fahrinue  fie  la  I'aroi.i.ieile  Ste.  Amy 
lie  Vurennex  k  the  Woman  Catholic  Bishop  i 
Montreal,  4  R.  L.  127,  Q.  B.  1861. 

XII.  Factum. 

6R3.  Filiiiff  of.— An  appellant  who  had  tiii: 
to  tile  his  factum  within  the  delay  prcscrilii.i|  ' 
the  rule   of  practice  will  he  relieved  fiom  i 
conacfpiences  of  his  default  by  prodiiciiiL'  tl. 
liictum  when  the  respondent  makes  a  nioti.  n 
have  the  appeal  dismissed  and  on   payim    ; 
costs.    Duir.s'in  k  Belle,  3  L.  C.J.  256,  U 
1859;  1140  C.  C.  P. 
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XIII.  From  Circuit  Court. 

584.  An  appeal  from  the  Circuit  Court 
he  dismissed  when  the  petition  in  appeal  . 
tains  no  special  reasons.     Mailli  v.  Chavh 
6  L.  C.  R.  476,  S.  C.  1855. 

585.  On  an  appeal  from  the  Cii>  nil.  t 
Held,  t'lat  where  the  case  rests  on  evidem. 
the  evidence  is  doubtful,  the  court  will  noi 
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'PEAL.  i. 

<  oCtlio  Hiiprrior  Court  m 
|)riiyiii);  llml,  liiitNniiuli 

I  lull   will  ol    KriH  VIllllP  till 

lii'li    jii<l).'iii(<iit  liitcl    III 
'  ulldwcil   lo  nliiinildii   ii 
lly,   llic  uliiiii'JDiiniciii 
juiljniii'iit   were  t'dtiflriiii 
■  null  itiiii  void— //c/i/,  ill,, 
ijc  ill  iicccirilaiit'c  with  sui 
iiif<iiiii('li  HH  tho  judyiiiir 
111  liitd  Iki'ii  taken  huij  ii. 
<i!/i>e.    Mctriase  k  Braull. 
K5S, 

iniiiL'lit  u])(iii  a  judiriiiM 
liiitillli  aj^aiiiHt  t'iic  ilfil 
f  ('iiiiiniiiti  1M''HH  (if  r|i|i, 
liiiiil   |)lcaiii'il    liy   iliiiilnr 

jinl^'inciit     iiaviiij;    lii>, 
iii't  of  Krror  aini  Ap|« 

anil  Hiiiil  ftppoal  was  mi 
s  liavini;  been  licaril  iiji 
L'xccption— //cA/,  that  li 
.(itK'al,  wlii'ii  Hccnirilv  i 
ivi'ii,  waH  no  ili'fciicc  m  if, 
K^li  jiiiliriiicnt  in  i,.,«c 
em  liiiilwdi)  Vompitiui  r 

L.  (;.  It.  71',  S.  C.  isfi? 
1  JH  in  ii|)|>ciil  a[)pli(:iili 
of  tlie  iiroporty  by  wo,;, 

lie.     Ilamilton  v.  KcUn, 
).^.  KiH,  S.  C.  1871. 
I  to  an  execution  on   il, 
■'ant  lias  taken  out  a  w: 
mljznieiit  will   be  rejeoti 
'  appeal  precede  the  op| 
■.  IJiinaix  el  ah  &  Liona, 

8.  C.  187G. 
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appeal    may  order  nr 
the   liiels  contained  in  , 
stance.    )frKillip  et  iil 
0  Leir   ir.2,  Q.  n.  181.) 
)wal  Wiis  rained  in  a  i  i 
3ourt    .,r   Appeal—//. 
Hii  enqueto  on  il 


ordei 

Tiirti  et  Marj/uiUier 
e  III  /'aroi.i.ie tie  Sle.  Aw 
(iinan  Catholic  Bishon  < 
Q.  B.  18(il. 


appellant  who  had  liiii. 
n  the  delay  prcHoribed  I 
ill  he  relieved  (Voin  v 
el'aiilt  by  prodiieiiiL'  !, 
iident  niake»  a  nmli 
ssed  and  on  paviin 
le,'i  L.  C.  J.  25G,  I. 


Court. 

1  the  Circuit  Court 
petition  in  appeal  > 
IS.    Mailli  V.  Ghaph 
(5.5. 

iuiii  tlie  Ciii-uil.  Cumi 
ise  rests  on  evidence  aiMj 
1,  the  court  will  not 


tufi)  I  lie  jiidpmrnt.     rmtiri  v.  Chavihlninc,  ('. 

L.f.  K    l^^,  S.  C.  IH.'iC., 

tfr>  III  ciiHes  of  appeal  frotn  the  Cirniit 
OcW'i  the  original  petition  in  appenl,  tn.tiee, 
Jke.,  Miii-t  he  I'.leil  ill  the  ollice  of  the  clerk  of 
tlke<n'iiil  ("iiiirt  within  twenty-five  davM  from 

fremlerin;.'  of  the  jiidjrnieni  appealed  from, 
rwiiie  the  njipeal  will  be  iliHiiiisNed  on 
on.  Mcdillin  et  al.  A'  I'enrre  et  at.,  tt  ly 
.  111.  Q.  H.  IH.IHj  1148  C.  C.  I>. 
7.  The  piifticM  plainliU'  and  delendant  hav- 
ing i.'i'' cled  in  the  Circuit  Court  in  an  appeal- 
abi«  '  H-e  a.M  if  the  cane  were  non-aiipealahle, 
andjii'l^'iiieiit  havin;;  been  rendered  in  favor  of 
Uwjiluiiifiir— //c/i/,  uiion  an  appeal  in.-tituted 
bytfic  defendant  on  the  L'roiind  that  the  pro- 
0««iiiM"<  were  irre;j;ular,  the  evi.lenee  not  beinj; 
in  wriiiiiu'aiid  no  artieiilation  ot'  I'iicI.m  or  iiiHcriiP 
tion  i"i  niquete  or  for  heariiif^  on  the  merits 
havii-  lieeii  iiiiide,  that  the  court  Wdiild  not 
dieiliM  llie  jililj.'iiieiit  of  the  court  below 
-/  <S:  Cullen,  1 1  L.  C.  li.  282,  Q.  JJ.  Ihoo. 

[TV.  From  Commihsionkrh. 

|8.  fn  an  action  against  the  proprietor  for 
Innioiiiit  as>e.-<."ed  af.'ain.«t  him  for  the  erec- 
|of  a  chiircli,  par,"oimj.'e,  ki-.—  llehl,  that  the 
of  appeal  in  miiis  fur  the  recoverv  of  hiicIi 
t.siiieiil.f  hai!  been  allowed  and  (".xereised 
Mere  k  Millelte  et  al.,r>  h.  C.  H,  87,  O  Ij' 
L  11(2  A  1890  C.  C.  1'.  '■ 

III.  There  is  no  appeal  from  the  decision  of 
hnissioners   appointed   for    the    erection    of 
jphe.s  except   by  certiorari.     Jimie/ier  ,/    ,/ 
V.   l)eH!<nulle.s  el  al.  &  LaniielUn  li 

if.;M;j,S.C.  1802;  1220  C.C    I' 


...»t     Hut  where  the  defendant,  after  obtaininc 
•Mue  to  appea, did  not  procied  with  hi.  appeal, 
I'nt  laileii  and   ncf-hrted   lo  sue  out  a  writ  o 
appea  ,  as  he  was  bound  to  do  in  .iue  course- 
//<■/'/  that    the  court  would,  at   its    next   term 


an 


'.   FlIOM  Jl'DOMENTS. 


[0,  lnltr}ui-ni(,ini.—k  p.irty  is  notentilled  to 
'ppeal  from  an  interlocutorv  iudirment,  reject- 
in  exception  to  the  form  i.  ^.nii'the  trrouiid  of 
living  been  filed  too  late,  if  the  proiinds  of 

exception  totheformmiL'ht  have  been  made 

•;ronnils  of  a  demurrer   tiled  in    the  same 
and  if  a  copy    .f  the    demurrer  be  not 

iced,  and  that  because  the  court  of  appeals 
lot  say  If  the  grievance  complained  of  mav 
remediable  or  not,  the  demurrer  not  beinj; 
•e  the  court,  Moreau  &  Motz,  3  L  C  R 
,.  I!,  18o,S.  ■ 

II.  fn  order  to  be  allowed  to  appeal  from  an 

ocutory   jiidfrmeiit    application   must   be 

at  the  next  term  following  such  judgment 
jemiium/„fQ„el"'i[  Vinet  et  al.',  6  L.C  J 
[Q.  li.  I8(!li  lllliC.C.  P. 

On  amotion  for  a  rule  upon  the  defend- 
shew  cause  why  a  writ  ot  appeal  should 

e  granted  from  certain  interlocutorv 
[iicnts— //,./,/,  that  the  court  would  reject 
;ion  to  obtain  a  rule  for  writ  of  appeal  from 

a  .iiKigiuent  where  the  court  was  against 
H™^*";'/  "'"V"r  .""/'"^  •""'^'^  of  '"'«  applica- 

iSi  im(:.v:t        ''  '•  '^'  ^-  '^'  ^^'  ^-  ^■ 

ir.^1  ^"  "'Jf'?'  '"'"  ^''  allowed  from  an 
m^J-cutory  judgment  rejecting  a  motion  of  the 
"^"'lant  to  quash  a  rnpias  under  which  lie 
leen  arrested  where'^the  detemlants  have 


uniiMl  the  orili  r  allowing  sui  1,  appeal,     lb 
.......  All  app.al  will  not   be  allowe.l  from  an 

nterocutory  ,,udgmcnt  disniissitig  a  demurrer 
o  adeclaralion.    Hen„h,„  A  Orange,  Kt  L.  C  .r 

.  !•)»(;.  An  appeal  ought  to  be  allowed  finm  nii 
interlocutory  judgment  which  cannot  be  r.  me- 
'lied  by  the  final  judgment,  unless  the  court  be 
e  early  o  opinion  that  tl...  Juiign.ent  complained 
o   mus    be  cont  rmed      C/.cm.v  ,fe  Fri,,o!,  et  al, 

.  ...17.  An  Hppeal  may  be  iiistitutcl  froui  a 
.lidgment  dismissing  a  petition  li.r  relca«e  un- 
■lera  capias  and  from  various  other  interlocu- 
torv orders  and  .judgments  in  conneetmn  with 
sMch    caoms,    rend.Ted    partly    by    ,|,c    court 

'elowani)  partly  by  ajudge  thereof  in  chnmbers, 
hv  one  ami  the  same  writ  and  without  obtainim' 

lie  previou.s  permission  of  the  court  of  at,,  ea] 
from  such  interloeiitory  orders  or  jud.nle  ,ts, 
''ijllipnAc  Sntherlnml,  Vi  L.  C.  J.  UH,  Q.  B. 

51)8.  X(,n  iili.tl(iiiter„n.ien.tii.~\Vhprc  the  „ar. 
ties,  after  ajipeal  hail  been  had,  consented  that 
llie  Jiidiiinenl  should  be  reversed— /A/,/  that 
notwilhstamling  such  con.«eiit,  the  .oiii't  was' 
bound  to  confirm  the  .imlgniint  if  the  record 
showed  that  the  judgment  in  .piesticui  was  w.ll 
toiinded,  and  it  wits  actuallv  confirme.l.  Vo- 
Andreu'.t  it  Jfowaii,:]  K.I.,  .co,  q.  h    i.syi 

5y!».  On  motion  for  a  n<w  //-w/.-Where  an- 
peal  was  had  from  a  jiulgment  of  the  superior 
courtdismissing  a  iuoihmi  lor  a  new  trial— //e/,/ 
Ihiit  the  court  could  .set  aside  the  venlutalwavs* 
and  render  judgment  for  defendant,  »„„  oksUiute 

mv/(c/o  where  they  consider  that, according  to 
aw  and  the  evidence,  the  verdict  ought  to  have 
leen  tor  defeiidnnt.   Til.^tune  el  al.&dihh  et  al 
4  L,  C.  .1.  'iiU,  g.  IJ.  |,..(;o ,  .i;);i  p   (>    p 

600.  On  verdirt.-WhiT,.  an  appeal  was  had 
from  ajudgmeiitoonlirmiiigand  adopting  a  ver- 
dict of  u  special  jury  in  the  court  below— //,-/,/ 
hat  as  no  motion  had  been  made  in  the  court 
lielow  to  .set  aside  the  verdict,  or  for  a  new  trial 
or  in  arrest  of  judgment,  that  the  verdict  could 

Meikleham,  3  L.  C.  ,1.  5,  Q    B.  1858. 
XVI.  From  Municipal  Corporations. 

fiOl  An  appeal  lies  to  the  superior  court  from 
ac  softho  municipality,  where  ii  has  sold  land 
lielonging  to  a  proprietor  without  judicial  pro- 
cess or  authorization.  McDonqall  &  The  Cor- 
I'oratmiofSt.  EphrerndTplon,  5  L.  C.  J.  247 
&  11  L.  C.  R.  35:{,  Q.  B.  1861  ;  1016  M.  C. 

XIX.  From  Trinity  House. 

602.  In  appeals  from  decisions  of  the  Trinity- 
House  under  12  Vic.  cap,  1 14,the  party  appeal- 
ing is  not  bound  to  give  notice  of  the  security 
lie  jntends  to  otter.  Laprise  &.  Armshonn.  in 
L.t.  it.  4.34,8.  C.1860.  -/-..,,.-- 


'  Overruled  by  1114  C.  C.  P.— £d. 
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XX,  In  Ejectment  Cases. 

60,S.  Under  20  Vic.  cap.  44,  seo.  fiO,  no  appeal 
iie.s  from  tlu-  Circuit  Court  in  ejectment  cases 

"otc!^^S^',^^'l^oo'^«'-"'^^-'^-«' 

XXI.  In  Forma  Pauperis. 

604.  Appeals  cannot  bo  lirousrlit  in  forma  pau- 
peris m  the  Court  of  Queen's  Hencli.  Le<mult 
&  Lcijault,  2  L.  C.  L.  ,1.  10,  Q.  B.  l.s(iG. 

605  Wiiere  a  defendant  petitioned  to  be  re- 
leased from  a  capias,  and  the  petition  «a.s 
rejected— 7/<W,  that  lie  could  not  appeal  from 
siicli  ,-.  gment  in  forma  puuiwin.  The  Cann- 
aian  .  lie  of  Commerce  &  lirown  et  al,  10  L 
C.J.  ..u,  Q.B.  1874. 


XXII.  In  Municipai,  Matters. 

^/v''  ''•''>"P  '«  no  appeal  from  the  Superior 
or  Circuit  Lourt.s  under  tiie  act  amending  tlie 
.Lower  Canaiia  Municipal  Act,  the  amen"lin" 
act  being  an  integral  part  of  the  original  sta~ 
7"i'^'.  ,  .'f.  ""'"'^■'''  Jielii/ieuses  (le  S(.  Joseph  de 
I  Hotel  Dim  &  The  Corporaiion  oj  St.  Jean 
Jiaptiste,  2  L.  C.  J.  IGO,  Q.  B.  1806.; 

007.  Tlie  civil  code  of  procedure  has  not  taken 
away  the  right  of  appeal  from  judgments  ren- 
dered by  .justices  of  the  peace  'in  agricultural 
inatters  y^rarf/brtZ  et  al.  v.  Wilton,  5  R.  L.  242, 
(j.  \j.  1871 . 

C08.  There  is  noappeal  from  judgments  of  the 
^ircuitCourtm  niunicii>al  matters, underarticle 
1077  ol  the  iiHinicipal  code.  The  Corporation  of 
the  County  of  Drummond  v.  The  Corporation  of 
i«r^     i"^''  '-^  '"'^  ^"''''««""-'>  4  U.  L.  700,  S.  C. 

609.  In  matters  pertaining  to  municipal  cor- 
porations there  is  no  apj)eal  from  the  Sn^ierior 
t.ourt  to  the  Court  of  Review,  lieandry  &  Work- 
man   12  L.  C.  J.  214,  S.  C.  R.  1868;  103;j  C. 

TIOn"^'  ■'^"'^''^'^'"'^'"''•'  '=*'  «««   INTERVEN- 

010.  The  Court  of  Aiipeal  may  order  a  third 
party  interested  in  the  issue  to  be  called  into  the 
case  Jndiert  et  vir.  &  Rascony,  12  L.  C.  J.  228. 
<i.  B.  1866;  1166  C.C.  P. 

XXIV.  Judgments  in,  see  JUDGMENTS. 

Oil.  The  execution  of  judgments  rendered  in 
ajDpeal  cannot  take  place  before  the  expiration 
ol  titteen  days  from  the  date  of  judgment.  Du- 
^;ilt(  & ^Lacoml,e  et  al.  &  Morrison,  13  L.  C.  J. 
2J0, S.  C.  18G9, 

XXV.  Jurisdiction  i.v,, we  JURISDICTION. 

612.  In  an  insurance  case  carried  from  the 
•Tj''  °/^PPea'  to  the  Privy  Council,  it  was  de- 
cided that  objections  might  be  raised  in  appeal 
which  iiaj  not  been  raised  in  the  court  of  ori<»- 
inal  jurisdiction.  Scott  et  al.  &  The  Fhasnix 
Assurance  Co.,  S.  R.  354,  P.  C.  1828, 


APPEAL. 

XXVI.  Leave  to. 

613.  Where  the  defendant  under  capias  r| 
tioned  to  be  released,  and  the  petition  wa'j^ 
jocted— Held,  that  he  had  a  right  to  appeal  i-' 
such  judgment  deplano,  and  therefore  an  aii' 
cation   by  him  for  leave  t>  appeal   wouM 
rejected  on  that  ground.     The  Canadian  E* 
of  Commerce  &  Brown  et  al.,  19  L.  C  J 
Q.B.  1874;  822  C.  C.  P. 


rxi. 


XXVII.  Motion  in. 

014.  For  non  pros.— The  non-productiii 
the  copy  of  the  writ  of  appeal  served,  in  ae^ 
ance  with  1129  C.C.  P.,  m  support  of  a  n,, 
tor  non  pros,  is  not  fatal  when  it  is  estanlj 
that  the  writ  issued  and  was  served,  an.i 
the  coi)y  had  been  lost,  llarueii  &  Dezi,. 
L.  C.  ,/.  280,  Q.  B.  1,S75. 

615.  Where    the    appellant   had  only  " 
notice  of  ap])ealand  was  proceeding  to  seen 
ami  had  neglected  to  serve  a  coi)y  of  the  w; 
Held,  that  a  motion   for  non  pros  won 
I'doipiin  &  Lamothe,  3  R.  L.  58,  C  C 
112.{C.  C.  P.  ' 

616.  I'o  dismiss.— An  appearance  for  tl 
jjondent  need  not  be  filed  in  the  clerk's 
to  enable  the  respondent  to  move  to  disnii>. 
appeal  for  want  of  the  return  of  the  writ.  [:■. 
ni.s-s  &  The  Ottawa  and  Rideau  Forwardino  ' 
et  al.,  20  L.  C.  J.  26,  Q.  B.  1875.  ' 

f)17.  3'o  ?v'/c(;^— An  api)eal  may  be  rejecli-i 
motion,  on  the  ground  that  no  appeal  lies,' 
withstanding  that  the  reconl  is  incomplete,' ; 
viding  it  appears  that  the  papers  wantii,-, 
complete  the  record  cannot  atlect  the  niKvi 
of  the  right  of  appeal.  Dubuc  &  Champa," 
18L.  C.J.  224,  Q.B.  1874. 

XXVIII.  Notes  of  Jcdoes  in. 

618.  The  lords  of  the  Privy  Council  will  rfv 
to  take  notice  of  the  notes  of  a  judge  of  apr.' 
where  they  have  been  furnished  to  a  |»- 
without  having  been  trnnsmitted  to  the  r. ' 
trar,  conformably  to  the  rule  of  1 845.  Rick 
i  oyer  et  al.,  5  R.  L,  591,  P.  C.  1874. 

XXIX.  On  Points  of  Pr.vctice. 

619.  In  questions  purely  of  practice,  the cJ 
of  Appeal  will  not,  as  a  rule,  disturb  the  kL 
ment  of  the  court  below.     Pern/  &  De  BmM 
etal.,  I4L.  C.J.  334,  Q.B.  1869. 

620.  The  Court  of  Appeals  ought  not  to  i 


fere  with  the  rulings  of  the  court  below  on  y. 
of  practice,  fjepine  &  Mussun,  16  L.  C.J 
Q .  li,  1872. 


XXX.  Parties  to. 

621.  The  parties  interested  in  thecontosta; 
or  issues  ioineii  are  alone  to  be  made  piirli- 
the  appeal.  JJcWitt  &  Burrouahs,  5  L.  ('  I! 
Q.B.  18,53.  "^ 

622.  In  an  anpeal  .all  the  parties  on  ti 
verse  side  in  the  court   below  must  be  „. 
resjiondents.     Brewster  et  al.  &  Starnes  (H 
J8L.  C.J.  195,  Q.B.  1874. 
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APPEAL. 
fXI.  Power  of  Court  i\. 

,.  Whore  the  plaintiff  prayed  by  liis  action 

M).  48.,  and,  by  error,  .jndgment'was  entered 

I54.  4s.,  and  defendant  appealed  on  that  and 

»ground.s — Held,  that  ttie  court  could  cor- 

Ithe  error  and  at  the  same  time  confirm  the 

nent  in  other  respects  if  against  (ho  appel- 

Levey  &  Sponzu,6  L.  C.  J.  183,  Q.  B. 

H0». 

XXXn.  Procedi're  in. 

624.  The  omission  by  an  appellant  to  annex 

of  the  appeal  bond,  certified  by  theolficer 

in  wJio.«e  custody  it  was  kept  of  record,  to  his 

pal  j)ctition    in    appeal,     in    compliance 

■12  Vic.  cap.  08,  is  fatal,  and  the  court  will 

?nnit  the  appellant  to  supply  the  deficiency 

liriL'  such    copy.      Germain  &    V^zina    '' 

K:  2!)9,  Q.  B.  f8o2 ;  iVM;  C.  C.  P. 

.,i^— i.  The  copies  of  the  writs  of  appeal  may  be 

^Refi  hy  the  attorneys   ad  litem.     Morr'i.son 

etm.  k  l>amli<mrm's'  el  al.,  11  L.  C.  J.  12l).  it  3 

C.L.  .1.118,  Q.B.I8G7. 

XX .Mil.  Reprise  d'instance  in. 

.\n  appeal  instituted  in  the  name  of  a 
[who  has  died  while  the  case  was  en  dUib^rd 
le  court  lielow  is  null  and  void,  and  in 
Ica.'ie  a  petition  to  take  up  the  in«tanee  by 
fepresentatives  of  the  party  deceased  cannot 
powed.  Kerb//  &  Ross  et  al.  &  .Stevenson, 
jC.  J.  148,  Q.  B.  1874. 

Hut,  alter  the  instance  has  been  taken  up 
place  ot  an  appellant  ileceased,  it  is  n..i 
etent  to  the  re.«iK)ndcnt  to  move  to  quash  the 
bf  iippeal  on  the  ground  that  it  i.ssued  in  the 
I  of  a  ])erson  who  was  dead  previous  to  the 
|of  llie  writ.  Ilat/ijartij  &  Morris  &  Haa- 
f  e/ai.,  I9L.  C.  J.  103,  <j.  B.  1874 
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iterested  in  theoontosts: 
alone  to  be  made  purii 
&  Burroughs,  5  L.  V.  II 

!  jil!  the  parties  oii  •': 
>urt  below  must  1^ 
iter  et  al.  &  Starnci  •' 
\.  1874. 


^XIV.  Return  op. 

^Vhere  a  writ  of  appeal  returnable  on  tl  e 

■y-li  Ih  of  Novemlier  was  returned  on  the 

^-fourth  of   Fehruarv   following,   and    the 

hdeiit  moved  tor  the  di^mi.-i.sil  of  the  atitieal 

ling  returned  too  late— //c/,/,  that  the  appeal 

he  declared  desertwl  and  abandoned  with 

saving  the  right  of  the  apjiellant  to  caii-e 

|er  writ  to  issue  within  the  .Ifhiy  fi.xed  by 

Bouvicr  &  Reeves,  15  L.  C.  R.  405,  Q.  jj. 

i.  Held,  also,  that  in  default  of  payment  of 
lot  the  dismi.«sed  appeal   within   the  delay 
ith.;it  the  second  apjieal  would  be  disnii,«se'd 
Jn. 

And  in  another  case  where  the  appeal  was 
hahleon  the  l!»th  December,  18G3,  and  was 
fetiirned  the  following  June,  an  exception  by 
|six)iKlent  hied  on  the  twei.ty-tillh  of  April 
field  not  to  i,e  too  late,  an,!  a  motion  to 
■ps  was  rejected,  and  the  resjxmdent  allowed 
Uo  enquete  on  his  exception.  Menevlier  & 
A««r,  15  L.  C.  R.  474,  Q.  B.  1865. 

tXV.  RifiHT  nv,  see  When  Lil's. 

In  an  ajipeal  by  one  writ  from  tliree  dif- 
}  judgments  rendered  in  the  Superior  Court— 


ireld,\K>lh  on  motion  and  on  tlie  liearim'  of  the 

S  ,  T"T  ''"""''  '^"''''  '"■  '"'-'it'-'e'l  ti'oni  onf^ 
pnncipal  judgment  and  from  the  judgments  unon 
opixisitions  ,n  ,ho  same  cans./  ky,/o«T<fe 
yi-^/'Aw,  l.iL.  C.  R.  102,  Q.  J}.  1KG2 
,''•";  ^^''':r<; '!'(•  .ii/dgment  debt  was  for  a  sum 
le.<s  than  X500  sfrling  but  the  judgment  it.xdf 
;  ■  ';";""0<1  the  r.ght  ot  the  appellantsr//.„-.s4i 
to  pmperty  amounting  in  value  toXlGOO  sterling- 

i,r  ,lnir,:"'  '''■"■'•"",".i'l«""^'  valneof  the  matter 
ispu  e  upon  which  the  right  of  appeal 
•Icpends,  the  correct  course  is  to  n^rd  the  ludt:- 
"H'lit  as  It  affects  the  intere.-t  "of  t  e  ™ 
preiudiced  by  ,t  and  who  seeks  u,  reliev    hi   ^"ff 

'Hit  by  apix^al;  andtliat,in  thecase  inqiies  ion 
the   larger   amount   must    govern    the   ri-ht     f 
l^P   r^^""'r[^'^  JMreetaL,  6  l±  J. 

b,i3.   Ihere  is  no  right  of  app-al  fi-om  convic- 
10ns  ot  justices  of  the  peace'un.ler  the  Quebec 

y-  B.  18.2;  Q.  L.  A.  .wee.  195,  &  Q.  -.iH  Vic 
cap.  5,  see.  13,  1872.  ^  ^■ 

XXXVI.  Seciuitv  in. 

fi34    On  appeal  from  a  judgment  dismissing  an 

/  X,  7i/  /  '?  *  ?"icient.  Lamp.mn  &  IVur- 
tele  i  Rev.  de  Leg.  107,  K.  B.  1847  ;  1124  C  C  P 

(..io.  An  appeal  Ijond  is  insufficient  if  the  .-uretT 
has  not  sworn  th.at  the  immoveables  which  he 

1.  mortgiu^ed  ''^ong  ,0  him.     «„,„■/  &  .Scott, 

r',:.  l,''^-^^-  ^^^'  ^-  ^-  i^^ao;  1125  c  c  p 

..  G.  Sec^inty  in  a,,peal  from  the  Circuit  C.Mut 
uder  12  Vic.  ca,,.  is,  ,.cc.  54,  is  validly  given 
by  two  sureties  justifying  on  real  estate  Wirhont 

h.  C.  !85G;  1143  k  1145  C.  V.  P.  " 

<i37.  But  held,  in  a  similar  case  decided  the 

following  month   that  the  real  estate  must  \^ 

described      Jlitchcock  &  Monette,  6  L.C.R.  15oT 

<i38  Security  give,,  l.y  one  (,er.«on  onlv  in  an 
..iF)p(>al  from  the  Circuit  Cnirt,  who  justifi'-s  unon 
.Munoveablesdc^cribe,!  in  the  bail' bond  ^,"^. 

185G:if45'c:c'p:"''''^'"^'^'^^-'"'^'«'^- 
<i39.  In  cases  of  appeal  from  the  Circuit  Court 

ceit  tied  by  the  clerk  of  ,hc  court  in  whose  ..ffice 
the  bond  IS  hied  under  20  Vic.  cap.  44,  ,sec  65 

1144  CC   P  '  '"^  ^''  ^-  ^^  *'^'  ^-  "•  ^«°^; 

<i4().  A  second  notice  of  security  is  a  waiver  of 
one  preyiou.«ly  given  for  a  previous  day.  .Sulli- 
van &  ^mith,  2  L.  C.  J.  IGO,  Q.  H.  K^! 

t)4  i  he  respjudents  .served  a  notice  upon  the 
iippellants  that  they  would  put  in  .oc.n^y  fbr 
»PP''al  to  the  Privy  Council  on  the  iZot 
Augu.st  in  the  judges  chamlxTs  in  the  court  house 
hecunty  was  not  put  in  on  that  day,  but  notice 
was  civen  later  on  the  Saturday  timt  secur  r 
woul.l  be  entered  in  chambiTs  oi,  Monday  sl 
'•unty  ^ya,H  put  in  that  day,  not  in  chambers,  but 
1  the  judges  house,  one  of  the  parties  signing 
the  Iwnd  in  the  IbrencK.n  and  thi  other  in  the 
MH-rnoon—held,  on  motion  to  set  aside  the  bond 
or  irregularity  and  want  of  sufficient  notice,  that 
(he  Ijond  must  remain,  but  allowing  the  pkrtie« 
moving  to  make  euch  objection  to  the  sufHciencJ 
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■of  the  security  as  tliey  niiglit  legally  have  made 
when  such  security  was  put  in.  Gibh  et  cl.  <fe 
The  Beacon  Fire'aud  Life  Assurance  Cu.,  10 
L.  C.R.  402,  Q.  B.  lH(iO. 

042.  A  liomi  in  ujjpcal  entered  into  hefore  the 
issue  ot'the  writ  of  appeal  isnull  ami  void.  Biir- 
roiuihs  k  i)im2>i,>n,  U  L.  C.  R.  72,  Q.  B.  1800. 

04.'}.  Where  tlie  appellant  gave  security  only 
for  tlie  depens  et  domviages—Held,  to  lie  irre- 
gular and  detective,  hut  that  the  court  would 
order  tliat  tiie  ajijjellant.s  he  permitted  to  prose- 
cute the  apix'al  on  giving  good  ami  suiiicient 
security  witliin  one  month  to  answer  the  con- 
demnation, and  jiay  all  smdi  costs  and  damages 
as  sjiould  he  judged  hv  the  court.  MHvisse  k 
Jiriailt    2    L.    C.   .1.  '  Sm,   Q.   B.   1858;    1124 

(141.  M'ltion  was  made  on  the  jiart  of  (he 
respondent,  an  Indian,  to  reject  the  security  given 
liy  the  a|i|)ellant,  another  Imlian— //(;A/,  tluU  the 
bond  was  valid,  inasmuch  as  the  Indians  who 
became  .security  were,  as  ajipeared  li\-  the  affi- 
davits, in  possession  as  j)ro)irietors,  according  to 
the  Indian  customary  law,  vi  certai-  real  estate 
.situate  and  Iving  within  the  tract  of  lat.l  appro- 
iirialed  to  the  use  of  the  tribe  to  which  they 
belonged.  A'iun/ensinsa  &  Akwirente  ct  al.,  H 
L.  C.  J.310,Q.  IJ.  IS.VJ. 

045.  In  a  case  where  the  .securitv  lionil  was 
signed  on  the  VMh  C 'tohtr  and  the  writ  oidv 
i.ssued  on  th<'  17th— //eW,  that  the  Ixind  wa's 
worthless,  and  the  appeal  was  dismissed.  Jiui- 
rouj/hs  &  Simpson,  i>  L.  C  J.  20,  Q.  B.  1800. 

041),  M'liere  a  wrson  ap])ealed  and  bv  petition 
.sougiit  to  be  allowed  to  give  .securitv'fbr  costs 
alone,  thoui'h  the  execution  of  the  judgment  on 
tin'  principal  demanii  was  thereby  i-iiwcd—Jleld, 
that  he  miist  give  security  toanswer  the  principal 
eondemi  i.lion,  a^  well  as  that  tor  costs.  Coutlie 
&  /i'o.ve.OL.  O.J.IHO,  y.  B.  18(J2;  1124C.  C.  P. 

047.  The  sutliciency  of  the  securitv  ollered  m 
appeal  cannot  be  questioned  bv  i)reliminary 
exception,  and  such  an  e.xcejition  will  be  dismissed 
by  motion.  Knowlton  et  at.,  &  Clarke  et  al., 
13  L.  C.  11.400,  Q.  B,  bSO.S. 

048.  An  ajiplication  to  enter  st  uritv  fiir  three 
joint  api;eliunts  will  be  refuse*!  and  rejected  it  One 
ol  the  parties  disavow  the  proceedinir's  and  refuse 
to  particijwte  t!  erein.  Muir  el  al'.  k  Muir,  15 
L.  C.J.  70,  Q.  B.  1871. 

049.  On  a  motion  to  co!;ipel  the  appellant  to 
l)ut  m  iiew  security  in  H]i  ,eal,  one  of  the  ])arties 
being  insolvent  and  the  ther  having  left  the 
provmce— //('/(/,  (hat  an  a,i|,eal  (o  the  Privy 
Council  having  been  allo\,eil,  un  order  tijr  new 
K'curity  should  be  granted,  but  (he  court  cannot 
dismiss  the  ajjjK'al  in  case  such  new  secniritv  is 
not  put  in.  Johnson  k  Connullu,  10  L.  C'.  J 
100,  Q.B.  1872.  -^ 

050.  A  security  liond  in  appal  is  not  sutTicieiit 
if  ba.sed  on  real  estate  the  title  to  which  has  not 
jx"eii  registerwl.  J'rince  el  al.  k  Morin,  18 
L.  C.  J.  208,  Q.  B.  1874;  1121  C.  C.  P. 

051.  In  caseof  apjx'al  from  a  judgment  ordei'- 
mgthe  appellant  to  render  an  aci.'oujit,  securitv 
for  costs  IS  sulhcieiK .  Brooks  et  al.  k  Dullimore, 
20L.  C.  J.  170,  Q,  B.  187;;. 

052.  And  where  the  liond  was  completed  in 
eiichcase  without  justitication  i  nd  in  the  absence 
of  the  op|)osi(e  pnrty.who  was  present,  Imwever, 
wlien  security  preseiited  themselves  (coniending 
that  they  ought  ti,   ustily  Ibr  a  suiiicient  amount 
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to  recover  the  possible  balance  of  account) 
court  will    not   set   aside  the  securitv  hunli 
UTegular  or  illegal,  but  will  re.serve  to  the  resi, 
dent  hi.s   right  to  attack    the   solvency  ot 
sureties.    lb. 

053.  Security  in  appeal  cannot  legalh- 
given  in  the  absence  ol  the  opjwsite  party,  ai,j 
a  day  different  to  that  stated  in  the  notice  i\ 
hoimeau  k  Davis  et  al,  20  L.  C.  J.  107,  Q 

054.  When  security  in  appeal  is  given  fv 
jjcrson,  he  should  give  the  designation  and  di'., 
tion  oC  his  real  estate.  Dawson  v.  Defu.^,. 
Dawson,  1  Q.  L.  K.  121,  Q.  B.  18751  11;, 

()55.  After  the  prothonotary  has  receivol 
acknowledgment  of  sureties  to  a  bond  in  abi. 
and  signed  andscainiied  the  same,  it  is  not  ' 
pelent  tor  him  to  refuse  to  send  up  the  recor 
the  ground  that  the  twnd  was  executed  bv  ,• 
and  surprise.  Mallette  k  Lenoir,  20  L.  C.  J 
Q.  B.  1870. 
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XXXVII.  Sekvick  in. 

050.  On  n)ipeal  from  Circuit  Court—;/ 
that  where  the  delay  of  twenty-five  days  all, 
by  law  tor  the  service  of  the  copv  of  petition 
notice  exjiires  on  a  legal  hclidav,"the  .servieei 
be  inade  on  the  following  day,  and  it  is  iiu  v 
objection  that  service  of  such  copv  had  nut 
made  upon  the  clerk  of  the  Circuit  Court, 
will  an  appeal  be  dismissed  in  consequoii. 
such  oinis,sioii,  nor  on  the  ground  tliat  the 
.served  on  the  attornev  of  the  respondent 
date  previously  to  the  'rendering  of  the  jud.'ii 
apjiealed  from.  Dean  k  Jackson,  5  L.  C.  H  i 
S.  C.  18.)5;  1148  C.  C.  P. 

057.  'J'he  certificate  of  service  of  a  \v,t 
appeal  must  show  a  ])eivoiial  service  eitlieriii. 
the  attorney  of  the  respondent  or  uptjii  the 
liondent  himself,  Dupuis  k  Diipuis,  0  L,  (.' 
42y,  Q.  B,  18.J5  ;   1148C.  C   P. 

XXXVin.  SKi.MXG  or  WiiiT, 

058.  The  return  to  a  writ  of  apjjcal  mav 
signed  by  (jiie  judge.  Hcney  k  Holland,  11,0 
401,  Q,  B.  1S51. 

XXXIX.   SlKKTlKS    IX. 

050.  Ill  an  action  against  (lie  sureties  in  ai 
in  apjieal,  the  appeal  having  Iteen  dismi-. 
Held,  that  the  tiling  (jf  a  cojiy  certified  1^ 
|irothonotary  of  a  bjnd  given  "before  a  jii(l;''t 
tiire  the  allowance  of  a  writ  of  anjieal  is  sultir; 
priwf  of  the  execution  of  the'lwnd  and  ol 
liability  incurred  by  the  sureties  without  fur; 
evidence.  Gosseli'n  v.  Chap/nan,  0  L,  C,  IC 
S.  C.  1850. 

000.  Where  action  was  brought  on  a  fii>| 
l)o;id  in  :i]ipeal— 7/cW,  that  the  sureties  in  a^i 
are  not  bnund  tiir  the  condemnation  inoiiev  w. 
the  aiipellant  files  a  declaration  to  the  eflecti; 
the  judgment  appealed  from  could  be  execii' 
aUhoiigh  theajiiieal  bond  has  been  executu 
the  usuiil  AMiy,  (Jinuretfe  v.  Ji'auin  k  Lorun.i 
4  L,  C,  J,2'J3,  S.  C,  1850. 

(iOl.  On  an  upiical  fhjiii  a  judgment  unk 
a  writ   of  contrainte  par   corps    against 
defendant  where  the   sureties    guaranteed  lil 
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isibie  balance  of  account), 
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but  will  reserve  to  the  re 
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rity  in  appeal  is  given  j.v 
ive  the  designation  and  dc'^ 
tate.  Dawson  v.  Del'usx. 
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e  tKjnti  was  executed  bv  c 
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Jefendant  should  prosecute  tlie  ajipeal  and 
mcli  condemnation  muney,  costs  and  damages 
louk)  he  adjudged  in  case  the  judgment  of 
Superiui  Court  should  be  contirmed — Held, 
Fthe  sureties  were  not  immediately  liable  to 
^laniiiti'lbr  moio  than  the  costs  of  the  apjieal, 
were  not  liable  (or  the  balance  of  the  con- 
aation  money  against  the  defendant  until 
.u^^plaiiiiilf  has  first  enforced  tiie  order  lor  cuii- 
/rai&i"iiL'ainst  the  defendant.  Whitney  v.  Brooks 
etal.''  I-'.  L\  J.  101,  S.  C.  18(i2. 

662.  Notice  was  given  on  the  loth  that  secu- 
rity in  a|j|ieal  would  be  given  on  tlie  I7th.     An- 
other nntice  was  given   that   the  same  securitv 
would  be  put  in  on  the  iHth,  l)ut   securitv   was 
«ventiiHlly  given  according  to  the   first   iiotice. 
Th«,.  notice  first  given  and  the  security  put  in 
weeft  f 
notwe 
of  U)<' 
again-: 
Smit/i 
I860. 


us   IN. 

against  tlie  sureties  in  a 
■al  liavint!:  Iteen  dismi-- 
g  of  a  cojiy  certilieil  li 
ond  given  before  a  jmi-i 
'a  writ  of  aiijieal  is  mhI 
ion  of  the'ixind  and  - 
the  sureties  without  i,: 
V.  Chapman,  G  L.  C,  I; 

1  was  brought  on  a  - 
d,  that  the  sureties  in  ;i| 
'  condemnation  mom  v  i 
declaration  to  the  ellir' 
led  from  could  be  exn 

lioiid  has  been  exeniii 
irelte.  v.  Raptn  &  Lon 

IHoi). 

1  from  a  judgment  uh, 
fe  ]tar  lorps  again-i 
'   sureties    guaranteeil 


IiiukI  irregular  and  insufficient, "the  first 
Iniviiig  been  rendered  of  no  effect  by  means 

.-('coiid — Jleld,  that  no  action  would  lie 
the  sureties  on   the  bond   I  bus  set  aside. 

V.  El/an  el  al.,  10  L.   C.  R.  2.'i8,  Q.  B. 

On  ajipeal  from  the  Circuit  Court  it  is 
jiece.-i.'^ary  where  two  sureties  sign  the  Ixjiid 
they  should  declare  that  they  are  projirietors 
il  iirojierty  of  the  value  of  Jt.OO  over  and 
fe  all  incumbrances,  su.  .i  declaration  being 
oiUy    iirce.ssury    wli-r.'    bit    one    snretv   signs! 
■n  it  Lampsot    :  1  ; ,   ',\  R.  400,  t^  J{.  LsGO. 
.  In  aijpeal   .••  .,     ;:  .    Circuit    Court    the 
;e  of  a  copy  o.  uie  petition,  notice  and  Iwnd 
,^....  is  sufficient,     liedard  «fe  The  Covpora- 
of  the  Parish  of  St.  Charles  Jiorromee,  10 
•  E.  429,  Q.  B.  18(i0;  1149  C.C.  P. 
■).  And    held,    aUo,  that   affidavits    settinsr 
that  the  projK'rty  described  in  the   apiieal 
is  not  of  the  value  of  i.'50   will  be  received 
ppjjrt  of  a  motion  to  dismiss  the  apjieal  tor 
'of sufficient  security,  and  the  appeal  will  be 
is.sed  on  such  niotron  unless  the  ^iipellaiit 
lit  tiie  sum  of  X50  together  with  the  sum  of 
lollars  to  cover  the  costs  of  the  motion.      lb. 
And  held,  in  another  case,  that  in  ajipeal 
the  Circuit  Court  the  bond  would  be  de- 
'  to  1)6  insufficient  when  given  bv  one  suretv 
lut    describing    the   projierty  of   which    he 
•es  himself  to   be  the  owner.     Charest  & 
>re,10L.  C.  R.  431,Q.  B.  18G0. 
A  practising  attorney  cannot  become  bail 
Irety  m  ajipeal.    Lemelin  v.  Lame,  10  L.  C 
10,  Q.  B.  bSGO. 

In  an  action  against  the    defendants  as 
ies  in  appeal— //t'W,  that  thev  vere  liable 
le  costs  of  apm-al   where  the  'judgment  of 
urt  below,  rendered  in  a  hyix)thecarv  action. 
Iflirnied,  although  a  delai'ssement  was  made 
'uielendants  before  signification  of  thejuib'- 
rcndereil  in  the  court  below,  and  althoiigli 
L-^olute  judgment    was  .riven  in   the  Court 
for  costs,  but  only  a  judgment  condeinnin" 
leiidaiit  to  pay  the  debt  and  costs  unless 
iieferred  to  abandon  the  propertv.     Fisher 
■vencher  et  al,  l;i  L.  C.  R.  I(i0,  C.  C. 
In  anneal  from  the  Circuit  Court— //cW, 
le  bail  bond  would  be  declared  insufficient 
lieanpeal  dismissed  with  costs  if  tlie  iiond 
led  by  only  one  suretv,  and  did  iKjt  contain 
lescriptioii  of  his   real  estate.     Re.andet  <t 
»r,y.\  L.  C.  R.  460,  Q.  B.  1803. 

Where  bail  was  put  in  by  two  sureties 
.appeal  from  the  Circuit  Court  to  the  Court 


of  Queen  s  Bench-//eW,  to  1«  unnecessary 
liat  either  ol  such  sureties  .should  declare  that 
he  wan  the  proprietor  of  real  estate  to  the  value 
of  XoO  ov-run.f  above  all  charges,  a^  in  the  case 
t>ri^%:tB.^T"'^^  -^  -   ^ra.ye, 

071.  The  sureties  in  appeal  are  lield  to  the 
pnvment  Of  the  costs  of  t.'e  appeal  without  e 
light   to  require  the  jircvious   iliscussion  of  the 

,,;    ^,7'  ^-  ^^-  ''^"^-  l'J04  C.  C. 

0i2.  1  lie  advocate  wJio. succeeds  in  appeal,  .ind 
to  whom  distraction  of  costs  is  u'rante-l,  may  brin^ 
1111  action  against  the  sureties  in  appeal  in  hf 
nioiK.  of  his  client  for  the  recover:['ft:^.S 

07;i.  Ami  A('A/,  also,  that  the  .sureties  in  .such 

use  are  not  en-itle.l  to  a  delav  of  fifteen  days 

from  day  of  judgment.     lb.  --n  o«ys 

tieftnl'l';'  '•"'V'^''' "\i'i;ifal  areju.licial  sure- 
ties, and  as  such  are    liable  to   conlrainte    par 
rorps.     Inmont  y.   Dorion  et  al,  .'i  R.  L   ;C) 
A:  1.^  L.  C.  J.  20,  k  14  L.  C.  J.  298  S  C      «r  ' 
1902  ct  2272,  sec.  a,  C.  C.  -'^''=-^-  1«'M 

XL.  'i'o  CiHciiT  CoruT. 

07o.  There  is  an  appeal  to  the  Circuit  Court 
bom  a  .lecision  rendered  by  a  countv  council  in 
appeal  from  a  ocal  council  nmler  .^ecti,  i  07  o 
..he  Conso  idated  Municipal  Act  of  Lower  Canada 

I8i/l  •  1()0  M   C  ''"'^  ''  "'•'  ^  ^^'  ^-  ^'''*'  ^-  ^• 

070.  Since  the  coming  into  force  of  the  C   C   P 
there    is  no    right    of  appeal   from   decisions'  of 

'^ffeUp'T'^^  TV}^''  Agricultural  AcL 
Vuffel  \ .  Luchun,  2  R.  L.  572,  C.  C.  1870. 

XLI.  To  Privv  Council. 

077.  The  nVht  of  appeal  to  Her  Majestv  in  her 
I  P\  *^'?""S'''  "1"'"  'l"-  opiwsition  maile  by  a 
d  fendant  tothee.xecut  on  of  a  judgment,  is  se  tid 
b  he  nature  and  qua  ity  of  the  demand  and  not 
bv  the  matter,,  set  fbrth  m  the  o,,,K>sition.  Guay 
&  Giit/y,  1  L.  C.  R.  -m,  Q.  B.  1851  "^ 

07s.  A„    appeal    does   nut    lie   to   the    Privy 
Council  from  the  judgment  of  the  Court  of  Ai>- 
Peals  reversing  a  judgment  of  the  court  below, 
I'y  which  the  appellant's  action   was  dismissed 
bl7.Q!'B."'"l85,i    """'■''  ''■  ^''^«'»*«»'^.  6  L.  C  li 
079,  Wheiv  it  was  alleged  in  the  aiiplicution  of 
tlie    apiH.llant    that    the    interest    u,f,/ed     o     }?e 
Fincipal  sun.  recovered  o.i  a  polic^v  of  fire  in,su  - 
nice  exceede.1  the  sum  of  i'500  sterling,  the  rigl 
"appeal  was   granted    but  subst^ue'itly,  uf.n 
petition  of  resixindent  shewing  that  there'\  as  a 
error  m  the  calculation  of  the  value       HoaTe  so 
granted  w.is  discharged.     The  Qnehec  A^InX 
mice  Co.  k  Anderson,  7  L.  C.  J.  1 -OAc  K,i   p  /' 
1800&01i  1178C.C,P,  "'^iJl,P.t. 

OHO.  In  a  case  where  the  defendants  were 
officers  of  a  charitable  institution  in  Quebec,  and 
lie  institution  becoming  bankrupt/action  vvis 
ought  against  it  Ibr  the  recovery  of  a  certa  n 
sum  of  money  and  jmlgmer.t  obtained-//,W,  on 
the  appea  of  one  of  the  .lefendants  that,  no  w^,"  ! 
standing  the  provi.,,..,.  of  the  .statute  ;i4  Geo  II 
cap  0,  sec  30,  A-  12  V;.,cap.  .S7,sec.  19,  the  ju  1 
neii  of  the  court  o;  Queen's  Bench  is  not"'/"  fl 
m  all  cases  where  the  matter  in  di,  pute  does    o 


:m 


95 


APPEAL. 


APPEAL. 


exceed  the  sum  of  .£500  Hterlinj:,  and  does  not, 
relate  Ut  any  lee  of  oltioe,  duty,  rent,  revenue  or 
any  ."uin  of  money  payalile  to  Her  jMajefty,  or  to 
any  title  to  land  or  teneinentn,  annual  rents.'orsueli 
like  niatt"rsan(l  thin<;s  where  rifjlits  in  future  are 
involved,  and  the  Privy  Couneil,  under  the  40th 
section  •  'he  tirst-nained  statute,  may,  in  its  dis- 
cretion. .How  iiijiieal  in  such  cases."  Marois  k 
Allaire,  ti  L.  U.  .1.  85,  P.  C.  lHt;2;  1I7H  C.  C   I'. 

tiHl.  Where  leave  liad  lieen  i^raiited  by  the 
Court  of  Queen's  Hen(di  here  to  appeal  to  tlie 
Privy  Couneil— //c/f/,  by  the  latter,  tliat  this  did 
not  preclude  the  Privy  Couiicily  from  entertain- 
inji  a  )ietition  to  re.-"c;nd  the  "leave  to  api)eal. 
Miirfarlaiie  ei  at.  k  Lcrlaiie  et  al.,  6  L.  C.  J. 
170  &  )2  L.C.  R.  154,  P.  C.  lHil2. 

()82.  There  is  no  aj)peal  to  the  Privy  Council 
from  an  interlocutory  ludirment  wliich"  has  jrone 
throuirh  aii|  -al.  Liu-raix  v.  Morcaii,  15  L.  C.  li. 
485  k  l(i  L.  J.  R.  180,  Q.  H.  1805. 

(i8:i.  An  appeal  may  he  had  to  the  Privv 
Council  when  the  amount  involved  in  the  con- 
troversy excewls, £'500  sterlin.L'.  thouudi  the  amount 
actually  demanded  in  the  declaration  he  less  than 
X'5(10.  litintimi  k  lUbbard,  1  L.  C.  h.  J.  tiO, 
Q.  H.  I8ti5;  llV«C.  C.  P. 

(>84.  There  is  no  appeal  to  the  Privv  Council 
from  a  judiiment  lijr  a  sum  of  .fU),  although  in 
detiiult  of  jiayment  of  such  judgment  the  res- 
pondent was  subject  to  tdn'trainte  par  corps. 
J'acaiiil  V.  Roi/,  l(i  L.  C.  R.  ,'{08,  Q.  H.  IMlit! : 
1178  C.  C.  P.   _ 

685.  Where  leave  liad  been  granted  to  appeal 
to  the  Privy  Council,  and  a  copy  of  the  record 
had  been  transmitted  bv  |ii>si  within  the  delay 
required,  but  the  certilic-ite  roiuired  bv  C.  S.  L.  C. 
cap.  77,  sec.  5.'!,  that  thr'  appeaf  hail  been 
lodged  and  proceeding  had  thereon  belbre  the 
Privy  Cmincd,liad  not  been  tiled  within  thatilelay 
— Held,  that  the  <'ourt  i<t'  Queen's  Bench  woulll 
not  order  the  provisional  execution  of  its  ju<lg- 
ment.  Janen  k  Ouijo/i,  17  L.  C.  R.  ;i77,  Q.  B. 
1807;  1181  C.  C.  P. 

G8(;.  And,  held,  also,  that  the  delav  of  six 
niontliH  fixed  by  C.  S.  J..  C,  cap.  77,  durii'ig  which 
execution  on  the  judgment  is  suspended,  is  not 
ab.solute  but  directory  oidy,  and  the  court  of 
apix^als  may  reliise  t"o  order  the  record  to  be 
remitted  to  the  court  below  to  the  end  that  execu- 
tion may  be  sued  out,  where  the  ai.pellant  had 
lodged  his  appeal  to  the  Privv  Council  wxin  after 
the  exjiiration  of  six  months.  lb.  2  L.  C.  L.  J 
IC.l,  Q.  n.  181)0;  ll,s|  C.  c.  p. 

087.  Held,  dismissing  a  motion  for  leave  to 
appeal  to  the  Privy  Council,  that  no  such  aj)peal 
lies  in  cases  oi' i/uo  irarraiilo.  J'acaud  k  Gai/iie, 
17  L.  C.  R.  ;i57,  Q.  H.  1807. 

088.  An  application  was  made  on  tlie  last  day 
of  the  appeal  term  liir  leave  to  a[)i)eal  to  the  Privv 
Council  from  a  judgtnent  rendered  live  days 
previously— //('/(/,  that  the  motioti  came  too  late. 
Mullin  &  Archambault  3  L.  C.  J.  117,  Q  JJ 
1807. 

089.  Under  1178  C.  C.  P.,  the  amount  nece.s- 
pary  to  allow  of  an  appeal  to  the  Privy  Council 
is  the  amount  mentioned  in  the  declaration  as 
deinanded  by  the  action,  and  not  the  amount  for 
which  judgment  was  rendered.  Richer  k  Voyer 
e<«7.,  2  R.  I..  244,Q.  U.  1820. 

090.  A  party  with  others,  joint  appellants,  has  a 
right  to  disavow  iind  refuse'  to  participate  in  any 
proceeding  to  appeal   to  Her  Majesty  in  Privy 


Muir  et  al.  &  Muir,  1 5  L.  C .  J .  79,  Q 


Coiincil. 
1871. 

091.  Where  a  party  appealing  to  the 
Council  had  given  security  lor  costs  only,  ami  j| 
filed  a  declaration  that  lie  had  no  objectii,,! 
execution  going  against  him  lor  thecoiKienina'f 
money,  (he  court  will  not  allow  the  record  i,! 
remitted  to  the  court  below  in  order  to  cm;] 
such  execution.  I'aiitchaiid  et  al.  &  HudiA 
al.,  15  L.  C.  J.  112,  Q.  B.  1871.  f 

092.  After  an  appeal  has  been  allowed  U,\ 
Privv  Council  the   court   cannot   set   asi(K. 
bail  Iwnd  lor  alleged  irregularities  anddisnii-, 
ajjpeal.     lb. 

ti9;i.  Where    leave    to    appeal    to    the    !■• 
Council  bad   Iwu  granted,  and  applicati(iii , 
niiwle  bv  appellant  that  a  portion  of  the  n, 
.said  to  be  immaterial  be  omitted  fi'om  the  i- ,- 
.script— //(?/(/,  that  the  court  had  noi)owert>ii 
terfi^MV,  and  must  reject  the  ajiplication.   Leriut 
k  Liimais,  K;  L.  C.  .J.  99,  Q.  R.  1872. 
^  094.  Where  appeal  had  been  had  to  the  P J 
Council  and  a  certificate  was  tiled  setting  llirtlr 
the  case  had  been  referred  to  the  judicial  (^otnii,-g 
of  that  Ixidy— //f'A/,  that,  pend'ingsuch  rel-rJ 
no  application  in  the  case  would  be  madcl.i 
the  court  of  ai)peals  here.     Brown  k  The  l/,„, 
(tr.,  of  Montreal,  19  L.C.  J.  140,  Q.  B.  18:51 

095.  The  Court  of  Queen's  Bench  has  no  ' 
to  grant  an  appeal  to  the  Privy  Council  ulitr,| 
amount  is  under  $500,  and  tliat  notwithstiuj 
the  action  is  for  overdue  instalments  of  imi 
such  cas -s  not  coming  under  1178  C.  (.' 
Havccujcuu  k  Gautliicr,  5  R.  !>.  002,  P.  C. 

09().  But  when  such  appeal  has  been  gniri 
and  the  parties  have  iKHh  appeareil  andpleJ 
their  case,  the  Privy  Council  mav  grant  Iciil 
su.spend  the  case  in" order  to  allow  the  ajip-ik 
time  to  pri'.seiif  a  special  application  tor  ajiJ 

(197.  Where  appeal  was  had  to  the 
Council,  and  the  res])ondent  moved  to  deeliwi 
appeal  deserted  on  the  ground  that  the  recdni' 
not  been  transmitted— i/c,'*/,  that,  as  a  certitJ 
of  appeal  t(j  the  I'rivy  Council  was  beturtj 
court,  that  the  motion  would  be  rejected.  Ill 
V.  The  Hoiiis  fiimiranceVo.,l\>L.'c.,].\%  J 
1875;  1181  C.  C.  P.  ■ 

098.   Leave  to  appeal  to  the  Privy  Council 
not  be  granted  Irom  a  judgment  wl'iicli  coiilirj 
a  judgment   of  the   court    below  disniisciij 
inscripiion  en  faux.     Darlinii  k  TemplehA 
L.  C.  J.  105,  Q.  B.  1178,  C.  C.  P. 

(i99.  Where  (he  Court  of  Apfjeal  rendenn]  J 
inent  confirming  a  judgment  of  the  Slid 
Court,  which  cpiashed  a  writ  of  inanJL 
addresred  to  a  commissioner  apjKiitfted  to  inJ 
into  the  cotiduct  of  a  certain  justice  of  tlio|' 
recjuiring  him  to  do  things  "wdiich  he  wii-i 
legally  Ixnind  to  do  in  the  course  of  sucli  ii 
— //eW,  that  from  such  judgment  there  waj 
appeal  to  the  Privv  Counc'il.  Jklleville  v.  ik 
1  Q.  L.R.  250,Q.B.  1875. 

700.  Where  a  record  had  beer  remitted  iJ 
clerk  to  the  court  below  in  conHC'iueiico  oij 
certificate  not  being  liwlged  within  si.\  nj 
after  the  granting  of  the  ap(H.'al  that  siu:l,u,_ 
had  k-en  lodged— //(;/</,  that  the  ctairt  coiil| 
order  the  jirotlK^notary  of  the  court  '...'. 
return  the  record.  lirewHter  ft  al.  &  C'Aiiri 
etal.,20  L.C.J.  295,  Q.  R.  1876,  &  Ikrtl 
Younej,  1  R.  C.  248,  Q.  B.  1871 ;  1181  CCJ 
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al.&Muir,  15  L.  C.  J.79,Q^HlII.  To  Ql^ex's  Bench,  see  When  lies. 


party    appealing    to  tlip  )' 
i^i'ciii-itv  torwistM  orilv,  and 
I    tliiit  \n'  had    Ml)  olijcctid 
:aiMsl  him  lor  thecoii(ii'Miii],;| 
will  Hut  allow  the  record  tt, 
jiirt  Uelinv  in  order  to  rni;L 
I'ainrhavd  et  al.  &  IJudiA 
2,  Q.  H.  1871.  ' 

ippeal  hnn  heen  allowed  to] 
e   court  cuiiiiot   !-et   aside 
ed  irregularities  and  disiiii>. 

ive    to   appeal    to    the   ]>■ 

I  granted,  and  applicutiun  i 
It  that  a  jx)rtion  of  the  n. 
rial  he  omitted  I'rorn  the  i: 
t  the  court  had  no  jxtweri 
reject  the  application.  Lenni 
o.  J.  9!),  Q.  B.  1H72. 
)eal  had  heen  had  to  the  p| 
llcate  was  tiled  setting  lurth 
rierred  to  the  judicial  (^oiiin,., 
(/,  thiit,  peiuhngsuch  relvrrj 
the  case  would  he  made  !< 
Ik  here.     Jirnwn  &  T/ie  .1/„i| 
19  L.C.J.  140,  Q.  B.  IKil 
olQne'.Mi'R  Bench  has  no;,, 

to  the  Privy  Council  wlicril 
;500,  and  tliiat  uotwithsim,  j 
overdue  instalments  of  nii 
liming  under  1178  C.  C] 
il/iia;  5R.  L.  (i02,  P.  C.ll 
such  apjieal  has  been  gratJ 
ive  Uith  appeared  and  pi  J 
ivy  Co\iiicd  may  grant  Iciuj 
in  order  to  allow  the  »],]»■] 

special  application  lor  a]! 

peal  was  had  to  the  I 
es|Mtident  moved  to  deelapj 
the  ground  that  the  rec(.r.i| 
ed — JIf'hl,  that,  as  a  certiri 
Privy  (^luncil  was  heliirti 
tioii  Would  he  rejected.  . 
ranee  Co.,  1 '.»  L.  "C.  ,1 . 1 1)(;,J 
P. 
Pljeal  to  the  Privy  Coniici. 

II  ii  judgment  which  eomi,^ 
le   court    helow  disniissiJ 
X.     JtdiiiiK/  ife  Temijleliiil 
.  1178,  C.  C.  P. 
Coiirt  of  A  ppenl  rendenvl « 

a  judgment  of  the  Sii|ij 
ashed  a  writ  of  m!iiiil4 
imissioiier  apjifiirited  (o  iiJ 
fa  certain  justice  of  tlio 
do  things  which  he  w.. 
')  in  the  course  of  such  ini 
I  such  judgment  there  «»■ 
'  Council.  Ikllevilk  v.  h 
B.  187,0. 

cord  had  beei^  remitted  h 
L  helow  in  consc'iueiicc  o; 
ng  lodged  within  six  iii' 
Dt  the  apjx'al  that  sueli 
Held,  that  the  court  ooiifc 
otary  of  the  court  ... 
lirewnter  et  al.  &  t'k. 
295,  Q.  B.  1K76,  &  Jkrk 
8,  Q.  B.  1871;  1181  C.C 


„1.  Where  in  an  action  of  damages  for  a  ooi'c 

*'((/'Mbr|i200,jtidgment  was  given  in  review  for 

and  cost'^  as  in  an  action  oi' $120— Held,  that 

;•(•  was  no  apfieal  to  the  Queen's  Bench.     Him- 

!/»;  &  Hnrt  M  L.  C.  J.  22S,  Q.  B.  18(19  ;  Q!  ;i.l 

cap.  1.  Q.  'M  Vic.  cap.  12,  &  Q.  ,'i7  Vic.  cap.  t!. 

2.  No  a^ipeal    lie.i  to   the  Court  of  Queen's 

ich  exercising  jurisdiction  as  a  Court  of  Gene- 

jessions  of  the  Peace  irom  a  conviction  hy 

justices  of  the  peace  under  Q.  M  Vic.  cap.  •> 

'e  k  Gntliih,  l(i  L.  C.  J.  109,  Q.  B.  1872: 

[,.  A..sec:i59. 

There  is  no  appeal  to  the  Court  of  Queen'.s 
jch  from  an  order  given  tiy  a  judge  in  I'hani- 
l  as  a  general  rule,  except  in  ca.ses  where  the 
Iliy  a  special  disfKjsition  as.similates  tlic  judge 
Tiilnihers  to  the  Superior  Court  as  in  the  case 
(ihihition.  Beliceau  &  Chevrejils,  1  Q.  L  R 
[Q.  B.  1876. 

UJIl.  To  ComtT  OF  Review,  sec  REVIEW. 

14.  There  is  no  appeal  to  the  Court  of  Review 


the  Superiiir  Court  in  matters  relating  to 
licijial  corporations  and  otHces.  li'iiudri/ k 
l/iH(((H,  12  L.  C.  J.  214,  S.  C.  R.  I8ti8;   1077 

fe.  The  Court  of  Review  has  no  jurisdiction 
lear  an  appeal  from  an  order  of  a  judi;e  in 
^iIkm's  empowering  a  married  woman  to'^hor- 
jn  sum  of  money  on  the  security  of  real  estate 
lout  the  consent  of  her  husband.  Dufanx 
.  &,  Robillard,  20  L.  C.  J.  305,  S.  C.  R.  1870 


Hi 

I 


LIV.  To  Supreme  Cotrt. 

B*).  The  right  of  appeal  to  the  Supreme  Court 
\  not  exist  m  respect  to  any  judi'ment  rendered 
'  to  the  coming  into  force  of  the  act  creating 
Jc.uri.  Brewnter  et  al.  &  Chapman  et  al , 
|.  C.  J.  295,  Q.  B.  187G.  ' 

f.V.  Transmission  of  Record. 

.  The  transmission  of  the  record  to  the  Su- 
,  Court  .at  a  ix'i>iod  suhsec^uent  to  the  dav 
I  the  allowance  of  the  appeal  would  be  prayeil 
H  no  reason  tiir  dismissnig  the  appeal  Hi- 
I  v.  Lisotle,  6  L.  C.  R.  150,  S.  C.  1856. 

.Vr.  When  Lies. 

.  There  is  no  apneal  from  a  judgmeiit  on 

:ception  tending  to  obtain  the  susperi.sion  of 

lings  until  adecision  be  rendered  in  another 

ictween  the  same  parties  on  similarmat- 

Y)oi,epaiii  &  Quesnel,  1  L.  C.  R.  411,  Q.  B, 

.  The  plaintiff  ohtainefl  judgment  in  the 
I'cluw  for  a  sum  exceeding  £15,  upon  which 
ot  attachment  issued  ami  a  judgment  ren- 
up.in  the  attachment  for  a  sum  exceeding 
I  he  appellants  intervened  in  the  cause' 
'  ~4  1;K  od.  of  the  money  attached,  and 
-atished  with  the  judgment  appealed  — 
lliat  in  ,«uch  case,  the  demand  of  theappel- 
not  exceeding  X15,  thev  lind  no  ric^ht  to 
/{imet  et  al.  &  Graveleu,  2  L.^C.  R 
H.  I8,')2. 
A  writ  of  appeal  and  not  a  writ  of  error 
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will  lie  in  the  case  of  a  jury  trial  when  the  griev- 
ance IS  not  merely  an  error  in  a  matter  of  law,  and 
when  the  verdict  of  the  jury  is  a  final  adiud^ca- 

2  L  C.  R.  212,  Q.  B.  1852;  1114  C.  C.  P. 

.  ''V  '"'  fl '•""'  '''''^  ''■"•"  ■'!"  '""der  of  the  Supe- 
rior Court  ■discharging  an  inscription  lor  hearing 
in  vacation,, n  the  merits  of  an  exception  to  the 

orm, without  the  consent  in  writing  of  the  i.artieR 
for  ^"V''  l"'H"'iK  out  of  term.  Dea.'^e  &  Taylor, 
2  L  C.  H   227,  Q.  B.  1852  ;  1116  C.  C.  P. 

712.  ^judgment  of  theSuperior  Court,  refusing 
to  giftnt  a  writ  of  mandamus  upon  a  petition 
complaining  that  the  Bishop  of  Quebec  had  re- 
tused  b'  read  the  final  service  over  the  dead  bodv 
of  an  in.  iv:dual,  is  a  final  judgment  and  may  l)e 
aiipealed  from.      IVnrfete  ii  The  Jihhop  „f  Que- 

M,l  A  judgment  of  th,  Superior  Court  deler- 
iiiimng  and  defining  the  facts  u  be  inquired  into 
l.v  he  jury  IS  a  judgment  from  which  an  appeal 
will  he  to  the  Court  of  Queen's  Bench.  Art/nr  & 
i^U'Monlreal  A.ssumiwe  Co.,  6  L.  C.  R.  99,  Q.  B. 

714.  There  is  no  appeal  from  judgment.-:  ren- 
dered either  in  chambers  or  in  /w;icr,  when  they 


are  concerning  matters, ,f  summary  jurisdiction 
and  .■,  inch  are  not  contested.  Amtrew.'i  et  tix.  & 
lJavie.s,  1  R.  L.  210,  Q.  B.  1856. 

.•Vi''  /^•^^''•''Vl''^''''''  "■'*''  '"^^l  ''■"^"1  iUud^ment 
ot  the  Circuit  Court  dismis.sing  a  demurrer,  the 
ajjpeal  was  ailmitfed  without  contestation,  jtfc- 
(^iiin  klirowderi,  1  L.  C.  J.  176,  S'  C.  1857 

7  6.  Where  a  def(?ndant  under  arrest  on  a  capias 
apphe,  by  petition  to  a  judge  ti.r  his  ,li,scharge 
lui.ier  12  Vic.  cap.  42,  .sec.  2.  an,l  Mie  petition  be- 
ing rejected  he  apjiealed  ;  the  appeal  was  iillowed 
and  the  writ  ordered  to  issue  accordingly  Rlack- 
en-iee&  Sharpie;/,  H  L.  C.  J.  292,  Q.  B.  1859. 

.<  17.  An  ajipeal  lies  to  the  Queen's  Bench  fr  )m 
a  judgnient  reri,|ere,l  in  u;c  Circuit  Court  in  :  aca- 
tion  under  the  Lessor  and  Lessee  Act.  Gould  & 
>Sweet,  4  L.  C.  J.  18,  Q.  B.  1859. 

718  Anil  also  where  the  defendant  sets  up  title 
to  real  estate  in  his  pica,  even  if  the  action  lie  for 
a  .sum  less  than  £25.     lb. ;  1142,  sec.  3,  C.  C.  P. 

/.J.  1  here  18  no  appeal  from  a  judgment  un- 
der the  statute  12  Vic.  cap.  41,  concerning  the 
election  and  cpiolification  of  municipal  council- 

IS;  uitc.Q.  r'"""'^'  "'  ^-  ^  ^-  '^^""  ^-  ^• 
.  720.  An  appeal  lies  from  a  judgment  of  the 
in,spector  of  jwlicc  at  Montreal  to  the  Circuit 
Court  on  acomplamtof  nuisance  and  obstructinc 
the  highway.  The  Trustee.^  of  the  Montreal 
lurnpike  Roads  &  Bernard,  4  L.  C.  J.  326,  C. 
C  18b0. 

721.  Where  motion  was  made  for  leave  to  ap- 
peal from  a  judgment  granting  a  jury  trial  the 
motion  was  granteil.  Lovell  &  Campbell  et  al., 
6L.  C.  J.  116   S.  C.  1861.  ' 

722.  On  a  motion  by  the  respondent  to  set 
aside  a  writ  of  appeal— /TeW,  that  a  judgment 
which  determines  all  the  matters  in  litigation  be- 
tween the  parties  with  the  exception  of  the  amount 
claimed  under  a  plea  of  compensation,  and  orders 
avantjaire  droit  on  such  plea,  that  the  amount 
of  compensation  be  settled  by  experts,  and  reserves 
tlie  tiueation  of  costs,  is  not  a  linal  judgment  en- 
titling the  party  8, grieved  to  sue  out  a  writ  of 
appeal  de  piano,  and  the  motion  was  granted 
Wardle  &  Bethune,  6  L.  C.  J.  220,  Q.  B  1862 
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723.  Oil  a  motion  for  leave  to  appeal— //eW 
that  ivii  appeal  would  lie  from  a  ju(lj?ment  of  the 
Superior  Cnurt  rendered  in  vacation  onierintf  tlie 
di.'^charjre  under  tlie  pnivisions  of  12  Vie.  cap.  42 
of  a  defendant  arrested  under  capias.  Gurni  & 
Feri/ii.soii,  12  L.  C.  K.  254,  Q.  B.  lf<r.2. 
,,."'^':  '|;'''^wi^  noajijieal  Ironi  a  jud^'ment  of  the 
Circuit  Court  on  an  appeal  from  a  iudjrment  of  a 
justice  of  the  jjeace  li(imol(-gatiiil'  a'"  reixjrt  of 
experts  as  to  a  water  c(iurse.  liruniau  k  JW- 
vost  et  aL,  13  L.  C.  1{.  4!t>i,  Q.  B.  l.^^d.!. 

725.  And  in  another  case  held,  that  no  aopeal 
■coiilil  he  had  where  no  evidence  had  Leeii  taken 
111  writiii.'  in  the  court  lieiow.  The  Corporation 
of  j/te  ParMi  of  St.  P/uUppe  &  Lussier,  13 
L.  C.  R.  4!n),  Q.  B.  iSiKi;  II  12,  sec.  1,  C.  C.  F. 
72l(.  A  .jiid,i.'nifnt  of  the  Superior  Court  (in  a 
certiorari  is  a  linal  jud.ument,  and  no  appeal  from 
Puch  .jud<;mciit  will  lie  lo  the  Court  of  Queen's 
Bench  as  cdnstiluied  in  Lower  Canada.  Boston 
&  Ldien-e  et  itl.,  14  L.  C.  It.  457,  Q.  B.  lbG4- 
1115  C.C.  P.  ' 

727.  There  is  no  appi'ul  from  an  interlocutory 
OYtWr  M  enipiete  maiiitiiininL'  the  olijecti<in  ot  the 
plaiiitills  to  heariiiL'  the  husliand  of  the  defemlants 
as  a  witness.  The  Ontario  Bonk-  k  Jho'he.incni, 
l(iL.  C.  R.  194,  Q.B.  I.sim;  lilt)  C.  C.  P. 
_  72H.  An  appeal  will  not  be  alhjwed  from  a 
judgment  dismissing  a  motion  to  revise  a  ruling 
at  e/if/i/e/c,  the  parties  in  such  ease  iiroceeding  a? 
their  own  risk,  and  that  if  oneol'tlu'in  tieaL'L'rievwl 
the  case  may  come  uji  in  apjieal  at  a  later  stage 
ot'the  jiroceedings.  J/nilon  et  at.  k  I'ainchuud, 
1.5_r,.  C.  K.  437,  Q.  B.  lX(i5  ;  lUC,  C.  C.  P. 

7211.  The  Court  of  Appeal  will  not  allow  an 
appeal  from  an  interlocutory  judgment  rejecting  a 
motion  to  unite  two  causes  into  one.  Folei/  et 
at.  k  Tarratt  et  uL,  9  L.  C.  J.  lOf^,  Q.  B.  18G5  : 
IIIUC.  C.  P. 

730.  An  action  in  declaration  of  a  hvfKJthec 
being  of  the  nature  of  a  real  action  is  apii'ealable, 
and  the  evidence  must  be  taken  in  writing  on 
demand  of  any  of  the  parties.  Dupont  el  at. 
&  Grange,  10  L.  C.  J.  75,  Q.  B.  1805:  1074  k 
1142  C.  C.  P. 

731.  An  ai)peal  will  lie  troni  a  judirinent  di.s- 
niififiing  an  inscription  in  iniprobation  Beaudri/ 
V.  The  Mayor,  etc.,  of  Montreal,  11  L.  C.  J.  2H, 
&  2  L.  C.  L.  J.  231',  Q.  B.  1800  j  lilt;  C.  C.  P. 

732.  The  res|x^iident  having  complained  of 
damage  caused  to  his  property  by  certain  pro- 
vincial works,  the  matter  was  referred  to  arbitra- 
tors ami  the  demand  dismissed.  Tlie  respondent 
then  ajipealeil  under  22  Vic.  cap.  3,  sec.  00,  to  the 
Superior  Court,  and  the  decision  of  the  arbitrators 
was  rever.seil  and  a  large  amount  granteil  liim 
for  damages.  On  appeal  by  the  attorney  general 
to  the  Qiieen'.s  Bench,  the  respindent  urge'!  that 
the  decision  of  the  Superior  Court  was  linal,  and 
there  wa.s  conswiuentlv  no  ajipeal.  Alter  liearing, 
tlie  exception  was  clLsmissed  and  the  appeal 
allowed.  The  Attorney  General  &  Ellice,  l(i 
L.  C.  R.  64,  Q.  B,  18G5. 

73,3.  There  is  no  appeal  from  judgments  of  the 
Circuit  Court  concerning  municipalities  and  muni- 
cipal roads  in  Lower  Canada.  Groulx  k  The  Cor- 
poration of  the  Parish  of  ,St.  Laurent,  10  L.  C. 
■R.  170,  & '10  L.  C.  J.  74',  k  2  L.  C.  L.  J.  15,  Q. 
B.J860;  1033  &  1115  C.  C.  P. 

734.  In  an  action  by  a.  parish  lieadle  for  three 
quart.s    of  wheal  or   three  quarters  of  a  dollar,  1 
which  he  had  been  accustomed  to  receive  from 
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."uch  parish  as  liis  emoluments  of  office— //J 
that  such  action  was  appealable  ex  natnnii 
Martin  &  Brunelle,  1  R.  L,  CIG,  Q.  B,  I8G9  j  li| 

735,  Whei  !  in  an  action  of  damages  for  $■', 
judgment  wa.s  rendered  for  plaintilf  tbr  $1()  " 
tlie  defendant  appealed— //eW,  that  there  wa,' 
right  ol  appeal  from  8ii'cli  a  judgment  as  |.l 
un.ler  $100.  Belleros-e  k  Hart,  1  R  L  ' 
Q.  B.  1809;  1115  C.C.  P.  ' 

730.  An  appeal  does  not  lie  from  a  jiuhmui, 
order  ot  a  judge  given  in  vacation  aiiiKiiniii 
seqnestre.  Blunchurdetal.  &  Millar,  10  L  (' 
80,  Q.B.  1872. 

737.  A  judgment  rendered  upon  an  apjilir; 
(or  a  writ  ol' haticas  corpus  made  in  vacation 
lore  a  judge  of  the  Suiierior  Court,  and  on  re- 
transmitted to  the  Siqierior  Court  lor  furtlic-  i.fiJi 
ceednigs  thereon,  is  a  judgment  of  the  court  ' 
as  such  is  susceptible  ot  review  or  aiipeal  l;\ 
low  k  Kennedy,  17  L.  C.  J.  253,  Q.  B.  l87:i. 

738.  An  ajiplicatioii  to  be  allowed  to  aiii 
Irom  a  ruling  at  empiete  which  is  mai;iiV.| 
wrong  will  be  rejected  when  the  grantiin'  ,,| 
appeal  will  have  the  effect  of  retarding  the, 
Le  Curi,  etc.,  de  Beanharnvis  k  Uobilhi,;) 
L.  C.  J.  294,  Q.  B.  1870. 

XLVII.  Writs  of,  .see  WRITS, 

739.  A  writ    of  appeal  need  not  be  sii'iie-i  tin  ■ 
appellant's  attorney.    Hope  k  Frank;  10  L.  C     "'" 


2.52,  Q.  B.  1872;  l'l21  C.  C.  P. 

740.  Where  the  appellant  had  onlv  givcii 
tice  of  ajipeal  and  of  .security,  but  had  net'lh 
to  serve  a  copy  of  the  writ  "in  time— //cW,  t 
a  motion  fijr  non  pros  would  lie.  Pelooniii 
Lamothe,  3  R.  L.  58,  C  C.  1874;  1123  C.  C  [ 

741.  A  judge  ofthe  Queen's  Bench  in  chaiii'.m^,,  'ill   i 
has  [xiwer  to  shorten  the  delav  for  return  ui  .irbltMtiui;  or  i 
of  appeal.     Phillips  k  Sutherland,  19  L.  (  «ceede,l  the 
134,  Q.B.  1875,  1122  C.C.  P.  m^lHt. 
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*  emoluments  of  office-— //J 
was  appealable  ex  natmn  J 
;,1R.L.G16,Q.B.  1869;  111 

in  action  of  dainajres  for$'>, 
Icrcil  for  plaintitf  I'm-  $10," 
ah'd— Held,  that  there  wa' 
HI)  f^ifcli  a  juiij^inent  us 
'ferone  &.  Hart,   1  11.  L  1 

::.  c.  p. 

loes  not  lie  from  a  judjrnicii; 
riven  in  vacation  aj)])(iiniii 
irdetal.  &  Millar,  lOL.  ( 
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'  pssaltv  in,  759. 
Powers  of  Arbitratohs,  760-763. 
!  Power  of  Notary  to  Receive  Report 
!  NOTARIES. 
Power  to  Refer  to,  764. 
|I.  Procedure  in;,  765. 
.  Report  i.v,  766-769. 
Service  of  Award,  770. 

LcTioK  ON  Report  of. 


;  rendered  upon  an  aj)))!!, 
•  corpus  mailc  in  vacatii 
Sujicrior  Court,  and  on  n 
■iu|ierior  Court  lor  furtljir  j  f" 
a  judgment  of  the  court, 
lie  of  review  or  ai)peal.    k 
L.  C.J.25;i,  Q.  B.  187:j. 
ion   tjj   he   allowed  to  a) 
etiqnetc   which   is   ma)iiil 
;ed  when  the  prantinj;  ul  I 
'  diect  of  retardinjr  llic , 
'I'lniltariiois  ii  lliibillaril 
1876. 

iF,  see  WRITS. 

ppeal  need  not  lie  si;i;ii(.,i  sin  ■ 

.     nopekFrtwk,HjL.r^'' 

21  C.  C.  P. 

ippellant  hail  only  f.'ivc 
1'  security,  Imt  had  nei;li 
!ie  writ  "in  time— //(A/, 
ros  would  lie.     I'el(jiiiiii,i 
,  C   C.  1M74;  112:5  C.C  }i 
e  Queen's  Bench  in  cliamlJ 
the  delay  for  return  ut  n| 
ik  Sutherland,  19  L.  (i 

22  C.C.  P. 


,„  In  an  action  broujilit  uiwn  a  re|)ort  of 
arbJtoi-iv  the  detendant  may  conte.«t  the  validity 
ofth«r(|«irt,  where  it  does  not  .set  forth  that  the 
witOieeM  -  have  been  heard,  by  allejjing  tliat  the 
ftrbjtail'ir-:  refused  to  hear  his' witnessos,  anil  tlie 
liuii  will  be  allnweil  to  prove  such  refusal 
cV  J'ncph,  9  L.  C.  R.  4 10,  Q.  B.  1x^9.    '     ' 


—See  niOCEDlTiB 


immp:  d'abus. 

nON  OF  Civil  Court.v 

ilSExMEXT. 

Es,  see  CUSTOM  DUE>| 


im 


—See  MASTER  A.\| 
VANT. 


I  Award  ix. 

When  several  matters  are  in  disjmte  and 
irred  to  arbitrators,  they  must  decide  iiiwn 
lole(ifthein,and  must  hear  the  jiarties  on 
lieiri,  and  Ibr  want  of  these  steps  the  court 
aside  an  award  in  such  case.     Fairfield 
'hard,  .5  Rev.  de  lie^i;.  .'!,j7,  K.  B.  1,(21 
An  award  by  two  of  three  arbitriUors  i^ 
Slit.    Mi'iklcjohn  v.  Youna,  1  Kvv.  de  Loi' 
I!.  ISU;  'KieC.  C.  P.  '-'' 

All  award  in  nrbitration  is  wm  uuil  l)etanse 
Itiies.ses    examined    have   not   been   Icallv 
Tremhlay  v.  TrtmbUw,  W  L.  C.  R  "482 

I8.").{;  ,s;mc.  C.  P.  ' 

Where  the  nuitter  in  i.s,m,e  in  a  suit  was 
toarbitrator.s— 7/(-W,on  motion  to  lioino 
jtbe  awaril,  that  where  the  award  did  not 
(e  all  the  material  jjoints  submitted  to 
tion  or  if  It  .showed  that  the  arbitrators  had 
il  the  limits  ol  their  powers,  it  would  beset  I 
Jaie  et  al.  v.  James  ei  al.,  &  E.  contra 
J.  151,S.  C.IH57;  .U3C.C.  Pr  '  I 

An  awa!;d  of  arbitrators  and  amables  com- 
■■  not  signified  to  the  parties  interested 
Iter  the  delay  limited  bv  the  ai'reement 
■enderin,!;  of  the  award,  is  null  and  voi,l 
waii.lin^'  such  award  mav  have  been  ren- 
'ithin  the  prescribed  time.  Chapman  v. 
9  L.C.J.  112,  S.  C.  1864;  3;{7  &  ,S42 

U'here  a  reference  to  arbitrate  allowed 
t>e.^  two  day.s  to  pro,luce  napt,  .cc,  and 
lid  was  made  by  the  arbitrators  on  the 
pwin>r  the  reference  without  their  havin.r 
J  communication  with  the  parties— //c/,/" 
I',  '™'"ij,'  "T  l»''^''"i'»'-e  i>"(l  null.  Chun. 
I  ri  {''''J^'{n''ffl^l>'e  Fire  Insurnuce  Co. 
iM.i  L.C.J.  36,  S.C.I8(;8;  Uletseq. 


ARBITRATION.  102 

the  delendant   which  was  confirmed  by  the  Board 
«ii     '„    ?l'f  P'fin<itt'"ow  moved  for  an^i 

ficS.r,j~.,Kff£i=aSi 

""  .'m.;.' ;£i;if'r,,,''T:;'2,s  rf';t;i 
SIS,;;'';;:  I '";  ■*'")•  ''"■  ssc" ,' 

:i;i-;seSi«'-r"»s'=;,s 

nil  puLi.st  .State  ol  accounts  between  the  onvtm., 
and    he  preci.se  amount  which  ei  he    o    t   e        •' 

g£ri5;;;„;is,"£s,:;;;.-;£Cj 
,|^J'si;ES,;i-;a,*s2sH^ 

S«   ;;v*''7.^'"''^l''^^■""''"°'•™ 

^■«lX»  C  c  f  :'"'•"• '»  L-  C.  J .  2»1,  s,  C. 

751.  The  de|iosit  of 


ill  award  cannot  be  made 
10  be  arbitrator.     Seviipu/ 


by  one  who  has  eea<ei 

v.  Prorencher,  1  t^,  J,.  R.  122;'H;'ins75; 

IV.  Costs  in,  .see  COSTS. 
.auIhSnvTi'Thein";    ''"o,  '^ir''""".'^    arbitrators 
f^GMon  V.  Dalton,  1  L.  C.  L.  J.  93,  S    & 


V.  Effect 


OF, 


753.  Under  the 
of  insurance,  that 
Jiarties  it  should 


[lanse  or  condition  in  policies 
III  ca,se  of  dfspiite  between  the 
ai;bitration,  the 


)tt  V. 

B. 


on,.t,    r   ■       '1  jj^iiira  lo.sunniitto  a  re 

tZ  ir"'^  "r   '"■"^"■^■^«  '^''  f'P  '^"if.     Scot 
1823.        '"'•'■  '**•*'"•«'"■«  Oo.,  S.  R.  152,  K 


JUAn^^  ";'""  '!"'  «"l>'"itted  a  matter  to 
n  1/0        •         ""?''    'f  ''"'■    ""'    arbitrators    " 


lave 
the  re- 


ix..jvs,ip  sr;» 

VI.  JL"'«!"CTioN^oF^^CorRT  ,.v,  sec  JURIS- 


TEATION. 

)UT  OP,  742. 

Jecisio.v  in,  see  APPE.IJ 

5-751. 

,754. 

>v  Court  in,  755. 

6,  757. 

lilTKATOB.S,  758. 


m 


n  order  for  execution  was  asked  from 
ujwn  an  award  made  under  the  Corn 
;c  Act.  Under  that  Act  the  Corn  Ex- 
las  power  to  apijoint  arbitrators  to  settle 
betweeints  members.  Certain  fbrinali- 
prescnbeil,  and  amoni;  others  tha.  the 
K'l'ust.be  sworn,  and  that  there  must 
>Hssion  m  writinj.  at  the  commencemen 


'|jM!j*>,.pp.j ;,,„,. ,..:,! Y"?  "V""  ^".'"'"ficeinent 
85^1  n ii'"!'„!i„'"i!!"  ^'Y-^. f'":^'.''  M'l'  award 


nn",ffi-7''''  ^"I'^rior  Court  has  jurisdiction  over 
""'",•••■«'"• ''Pl«i>'toil  by  the  Dominion  Govern- 
ment under  .section  142  of  the  British  Nortl, 
America  Act,  while  actii^^  as  sue  the  Pr 

arbK.^;i^r\eV''f"'''''''''^'''^'--^' 
Th.   u,  U  ""^  ''""■'  f\''n;i.se  of  his  office 

S^  C.  187[."'^  ^'"""'"^  '■  ^'"'J'  15  ^-  C-  J.  300; 


VII.  Notice  in. 

'notion  was  made  to  Iiomologate  a 


all  questionHcon;e",Ted  with  irmavT'         ^""'  ^^''"•'■'  ""^'i' 

Tlie  award  if  confl^ M^'lhl^i/S  "'^ef  it  "a!:!  f  ^I'^^T' ""'  ^^^^^^^'^^^^^ 
lie  28t  nf'T  """"T"  "•  Thearbitra-  -  o  ice  an  fiU  a  ,  aV^r'"'';'  "'"1  ''« '"»J  "ot  Iia-I 
h  m.  0.  June  made  an  award  against  |  was  "iiSliS^^tl^tllll^nlSiji^S 


If- 

i    ■;■■ ; 

i      ;    ■ 


I     I  ■ 
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be  granted.     McCiilloch  v.  McNevin,  6  L.  C.  J. 
257,_  C.  C.  1862  i  337  &  342  C.  C.  P. 

757.  Wlii'ii  two  of  tlie  nrbitratorH  clmnjre  tlie 
place  of  iiieetitiit!  or  dfliheratiiijr,  notice  of  Hueh 
diniige  muft  lie  >:iveii  to  the  third,  O'Connell 
V,  Frigon,  !>  L.  C.  J.  173,  &  1  L.  C.  L.  J.  65, 
8.C.  1865;  333  &  342  C.  C.  P. 

VIII.  Oath  op  Arbitrators. 

758.  A  deelaration  in  tlie  re|iort  of  arliitratorw 
that  they  liuveliccii  sworn,  is  not  of  itself  iiroof  of 
.such  fiiet,  niid  tin'  re|Hirt  will  he  rejeeted  unless 
a  certificate  he  tiled  troin  the  [lerson  (letbre  whom 
they  have  heen  sworn.  Joseiih  v.  (htell,  l> 
L.  C.  J.  40,  &  11  L.  C.  R.  4yy,  8.  C.  1861      342 

c.  c.  p. 

IX.  Penalty  ix. 

759.  The  plaintill'  sued  fi.r  the  penalty  hv  and 
suhject  to  which  he  and  the  dolendant  IkhukI 
tlieinselves  to  carry  out  the  decree  or  award  ol' 
the  arhitrators,  to  whom  was  reli^-rreil  the  matter 
in  disjmte  lieiween  them,  in  whicii  they  were 
directed  to  upiioint  a  person  to  settle  and  li(piiiiate 
their  afliiirs,  the  whicli  tlie  defendant  refnsed  and 
nei.'lecte<l  to  do — Jlfld,  that  a-^  the  apjiointment  of 
the  fierson  in  questicjn  had  not  heen  proved  to  he 
necessary,  tiiid  as  the  penalty  claim  was  ordy  in 
law  coinminatorv  that  the  "[ilaintirt'  could  "not 
recover.  Boutkillicr  v.  Turcot,  3  L.  C.  J.  51, 
S.  C.  1M8. 

X.  Powers  oi'  AnniTRATORS. 

760.  In  anaction  wherein  the  matter  in  disptite 
was  referred  to  arhitrators  who  found  ho  much  due 
to  the  plaintiH'  and  rejwrted  that  each  i)arty 
fhould  jjay  his  own  costs— //tZ'i,  supjjorting  the 
pretensions  of  the  plaintiti',  that  so  much  of  the 
award  as  pretended  to  decide  on  the  question  of 
costs  would  he  rejected.  McKenna  v.  Tabb,  2 
L.  C.  J.  litO,  C.  C.  1858  ;  343  C.  C.  P. 

761.  And  in  another  case,  where  the  award  was 
made  in  fiivor  of  the  plaintiti',  and  the  defendant 
moved  to  .«et  a.«ide  the  award  on  the  ground  tliat 
none  of  the  v.  itnesses  were  sworn,  iiiiusmuch  a.s 
the  arhitrators  had  as  lejial  eapacitv  to  swear  the 
wilnesse.s— i/cW,  that  under  C.  S.'L.  C.  cap.  83, 
Pec.  84,  they  had  such  jjower,  and  the  motion  wa.s 
dismissed.  Dah/  et  al.  v.  Citutiinqham,  6  L.  C.J. 
242,  S.  C.  1862;  334  &  ,342  C.  C.  P. 

762.  An  arbitrator  cannot  claim  his  fees  a.s 
Rich  if  he  have  not  made  his  rejiort  within  the 
(ielay.^^  mentioned  '  the  agreement,  and  if  he 
have  not  named  In  award,  and  notified  the  par- 
ties thereto,  and  that,  even  wdien  at  the  time  of 
the  ajrreement  to  refer  the  matter  in  dispute  to 
arbitration,  the  party  for  whom  he  was  acting 
verbally  promised  to  pay  him  so  much  a  day  for 
all  the  time  he  would'  act  as  such  arbitrator. 
Mwjnnrd  v.  Murin,  17  L.  C.  J.  140,  C.  C.  1873  : 
344  C.  C.  P.  762. 

763.  Arhitrators  have  no  right  to  pass  iijion 
costs.  Urquhnrt  v.  Moore,  18  L.  C.  J.  71,  S  C 
1874  i  343  C.  C.  P.  k  art.  766  infra. 

XII.  Power  to  refer  to. 

764.  The  agent  of  the  contractors  of  a  railroad 
liaving  referred  to  arbitrators  the  valuation  of  a 
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piece  of  land  required  for  the  construction  | 
road,  the  question  submitted  was,  whether  nj 
the  circumstances  the  contractors  hail  rtv 
from  the  comfiany  the  necessary  p'lwer  to  J 
the  matter  toiirbifrators,  and  whether  that  tfi 
if  they  had  it,  had  l>eeti  transfierred  U>  tlieirii 
The  court  below  held  the  award  good,  uim| 
judgment    was  confirmed  in  ajijieal,   the 
being  e(|ually   divided.     The  Quebec  aml'll 
motiil  Uailwm/  Vo.  &  Quinii,  6  L.  C.  li 
.350,  Q.  B.  1856. 

XIII.  PROCEniRE    IN. 

765.  Arbitrators  must  not  onlv  hear  tin  , 
but  niust  de<tide  the  matter  in  disjiute  Iki. 
expiration  of  the  rule  of  reference,  their  iiv, 
ings  are  otherwise  void.  Gillei/  v.  MilhiA 
de  Leg,  510,  K,  B,  1811  ;  337  C.  C.  P. 

XIV.  Hkport  in. 

766.  The  assessment   of   costs   by   arliiij 
apiniinted  under  2  \Vm.  IV.  cuji.  68  ic  1: 
\  i(^  cap.  114,  <loes  not  vitiate  the  rejiort. 
hhi;i  v.   The  Champliiin  <fc  ,S7.  Lawrenii 
will/  Co.,  5  L.  C.  R.  219,  Q.  B.  1855. 

767.  On  a  motion  to  annul   and   set  a 
report  of  arbitrators — Jfek/,  not  sutticiem  i-. 
arbitrators  to  rejiort,  in  the  terms  of  the  rtl 
which  they  were  apjiointed,  that  they  hail 
ined    the   proceedings   of   record    in"  the  i 
examined  the  witnesses  of  the  parties  utnlej 
and  deliberated,  but  su(di  rejiort  must  allij, 
the  parties  have  received  due  notice  of  the  rw-f 
of  the  arbitraiois,  or  were  heard  in  sup|.| 
their  allegations,  and  a  renort  omitting  to  J 
such  notice  or  meeting  will  be  annulled  ,v, 
aside  on  motion  to  that  effect.    Brown  di 
Smith  et  tf/.,6  L.  C.  J.  126,  S.  C.  1856. 

768.  A  rejiort  of  arbitrators  will  be  wj 
and  aniiuUed  on  motion  when  it  ajipenr-l 
a  material  witness  gave  evidence  before  tlii 
trators  without  having  been  previously 
O'Connell  v.  IVigon,  9  L.  C.  J.  173,S.'Cl 

769.  And  sudi  evidence  afterwards  reilJ 
writing  and  signed  and  sworn  to  by  the  wiiJ 
irregular,  and  cannot  be  tiled  of  record  ur] 
even  where  two  or  three  of  the  arbitrators  J 
to  such  a  course.  lb.  &  1  L.  C.  L.  J.  05,1 
342C.C.P. 

XV.  Service  of  Award. 

770.  Where  to  an  action  on  an  award  o;| 
promise  the  defendant  pleaded  want  of  perl 
the  award  within  the  delay  fixed  bylaws 
the  terms  of  the  compromise — Held, 
consequence  of  such  default  of  service,  the  J 
was  ab.«olutely  null  anil  of  no  effect.  M 
ei  n.r.  v.  Charron,  4  L.  C.  J.  9,  6.  B.  1841 
&  342  C.  C.  P. 


ARCHITECTS— >Sec  CONTEJi 
TORS. 

T.    Action  by,  771. 

II.  Liability  of,  772. 

III.  Remuneration  of,  773-775. 

IV.  Rights  of,  776. 
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CHITECTS.  I 

uired  for  the  conptniction 
1  pubinitted  was,  whether  nj 
«  tlie  ooiitraclorH  had  nt, 
ly  tlic  iicccfsary  power  ii, 
itrat(irn,  and  wliether  tlmt  |, 
1  iK'en  transterri'd  U>  tlieiraj 
held  tlie  award   "ixmI,  aiii 
Miliriiieil  in  appeal,   tlie  ji 
viiled.     The  Qiufier  and  l] 
Co.  k  Qiiim,  (J  L.  C.  1! 
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rUE   IN. 

I's  must  nut  onlv  hear(lir| 
tlie  matter  in  dispute  U-\. 
rule  til'  relerence,  tlieir  pr 
(iillcil  V.  Milk,.]}, 
;  -ATi  0.  C.  P.         I 


e  vdii 
i.  IMl 


IN. 

'sment   of   cosff   tiv   arl 

2  Will.  JV.  cup.  5'h  ic  I 
e.«  not  vitiate  the  rejHirt. 
•mpliiiit  <fc  .S7.  L<nvreiir< 

n.  219,  Q.  ]},  1M.0. 
tion  to  annul   and   set  i 
ors — J/chl,  not  HulHciem 
ort,  in  the  teriiin  ol'  tlier; 

apjiointed,  that  tliey  haib: 
linj.'.'i  of  re(!ord  in"  the  i 
nesse.s  of  the  parties  umlc 
lut  such  report  must  ailc 
'ceived  due  notice  ot  tiie  im 
!,  or  were  heard  in   Hup). 

and  a  renort  oniittinjr  to 
L'ctinjr  will  he  annulled  a 
to  that  effect.    Brown  t! 

C.  J.  12(;,  S.  C.  1H5(;. 
of  arhifrators  will  he  w 

motion  wlien  it  appcn^ 
s  gave  evidence  before  il 
laving  heen  previously  -i 
■gon,[)L.  C.J.  173,S."C 

evidence  afterwards  rede 

1  and  sworn  to  by  the  witj 

mot  be  tiled  of  record  or 

r  three  of  the  arl)itrator«(n 

Jb.  &1  L.  C.L.J.  Co,  J 


OF  Award. 

an  action  on  an  award  «{ 
idant  pleaded  wnnt  of  fer 
the  delay  fixed  by  Inwi 
e  compromise — Held, 
ich  default  of  pervice,  ih 
lull  and  of  no  effect,  fiii 
t,  4L.  C.J.  9,  Q.  B.  1^1 


CTS—See  CONTEjI 
TOES, 

,  771. 

OF,  772. 

ltion  of,  773-775. 

\  776. 


Ution  by. 

Action  wan  brought  by  the  plaintiff,  an 

|tect,  to  recover  the  value  of  liis  services  in 

ireparatioi)  of  plans  for  a  church.    Letters 

awlressed  on  liehalf  of  the  conj^regation  to 

llaintiff  and  three  other  arcliitects,  inviting 

to  submit  plans.    The  cost  of  the  edifice 

lOt  t<i  exceed  $32,000.     If  the  plans   were 

;e(l,  the  competitor  was  to  receive  only  $.50. 

;lu'  plans  were  rejected,  except  those  of  Mr. 

Thmiia--,  and  it  appeared  that  his  j)lan  was  not  in 

acCOTdurice    with    the    conditicms.     The    others 

being  ulsodissatisfieil,  the  plaintiff  brought  action 

on  •  (jiiiintian  mertiit  and  /icld  that  he  was  enti- 

tlaj  to  his  quantum  meruit,  and  judgment  for 

iiouiit  equal  to  one  pi'r  cent.'  or  $320  was 

fed  him.    Hopkins  v  Thomiison,  3  L.  C.  L 

S.  C.  I8G7. 

LUBILITY  OF. 

..r.-^     fn  action  by  an  architect  tor  his  commis- 

•evm—lliid,    that  arcliitects   are   resjxinsible  llir 

•defect-  ill  buildings  erected  by  them,  though  the 

pil^  acre  made  by  another  architect  before  he 

'   nud  charge.    ,Sc«/<    v.    The  Iiicnmhent  ic 

c/i  Wardens  oj  Christ   Church  Cathedral, 

".  L.  J.  63,  S.  C.  I8ti5  ;  I(i89  C.  C. 

REMrNERATlON   OF. 

'.  In  an  action  by  an  architect  for  the  value 
services  rendered  in  the  construction  of  a 

of  buildings,  the  value  being  estimated  at 
lain  per  centage  on  the  cost  of  the  buildings 
iW,  that,  although  the  arcliitect  had  iTo 
,  ill  the  absence  of  an  express  agreement,  to 
T^ji i  u  commission  on  the  property  co  nomine, 
le  value  of  his  services  could  lie  establislied 
■idence,  that  the  allowance  of  a  commission 
iHual  anil  was  a  lair  and  reasonable  mode  of 
iieratioii,  in  which  case  he  would  recover  as 

quantum  meruit.  Footner  &,  Joseph  5 
iJ.225,  Q.  B.  &3  L.  C.  J.  233  &  11  L.  C.  R 
'  C.  18()0. 

,  An  architect  who  ]ia.s  made  plans,  and 
intended  their  carryiiii^  out  at  tlie  request  of 
)roprietor  has  no  claim  for  commission 
,  't  the  builder  or  contractor  of  such  work 
'a.fv-  Deslauriers,  4  R.  L.  375,  S.  C.  1872! 
'•  h\  an  action  by  an  architect  to  recover  the 
nt  agreed  uiwn  for  the  superintendence  of  a 
■  m  course  of  construction— Z/^eW,  confirm- 

Igiiient  of  court  below,  that  an  architect 
t  at  the  same  time  be  employed  bv  the  pro 
ir  and  the  builder  and  receive' pay  from  both, 
lie  tact  that  the  architect  liad'covenanted 
the  builder  to  receive  pay  from  him  was 
lent  to  discharge  the  proprietor.     Tahrland 

'ier,  16  L.  C.  R.  473,  Q.  B.  18C6. 

Rights  of,  to  Plans  Furnished. 

Plans  identified  by  the  parties  to  a  con- 
^^mm  ''?  ""''*!  a  church  and  by  the  notaries, 
11^*"  '"Jt  annexeil  to  the  contract  nor  speci- 
auygtated  to  form  part  of  it,  form,  nevertheless 
'fci^'"''"''"'  P""  "'  ™'^''  contract,  and,  in  the 
t^^'^^'F*  ^n"?''  ^I'atthey  are  the  property  of  the 
•^»?ct,  will  be  deemed  to  be  thenroiwrty  of  the 
111,  and  cannot  be  revendicated  by  the  archi- 


tect in  the  hands  of  the  notary  having  the  legal 
ti  n  V;  "''  r"''-'''=U'^"''  f*'"*^  alHo"tliede,x.*'J^. 
L-C.j'.S,eTl8;!f^'^'''"^''^^'-"'« 


ARREARS. 

I.  Action  for,   see   ACTION,  AiTEAi.Ani.E. 
Dl'K.S  '"'  '■'^'  ^^''■^'^*''''  «ee  SKIGNIORIAL 

donatJox."'""'''   ''''■''    ^'"^■•"•'"^•'   *'^« 

CfI^^sTIT^EI■.s"'''"'"""'"   ^^''"''  '''   ^^^NTES 
y.  Of  Dowry,  .sre  DOWRY 
vfr  '^r  l^.T^-"'--^'''.  we  INTEREST. 

Vll.   (^F    I  AXES,    See    T.VXE.S      I\'TP,I^V<!T 

MUNICIPAL  CORPfJRATlONS  ^^^'^"'^'^T, 
yjJi-  '^t'  Tithes,  .see  TITHES. 
1\.  Prescription  of,  see  PRESCRIPTION 
vl  \1"^"'^:''K  ^'<>H.  -lee  PRIVILEtJE 

TION  "'^"'^'^'"^     "*''     "'^'^     REGISTRA- 


ARREST. 

I.  Malicious,   777. 
nl'[;,^»,'"^''^  '"■'  ■^(^T'oJf  FOR  False,  see  PRO- 

III.  Of  JrnoMENT,  see  JUDGMENT. 

IV.  Privii.eoe    of    Me.muers    of     Parlia- 

.MENT    FRO.M,    778. 

V.  Rights     of    Prisoner     Illegally    Ar- 
rested, 779. 

VI.  Under  Capias,   780. 

VII.  Warrants  of,  7h1. 


I.  Malicious,  see  DAMAGES. 

777.  An  action  was  brought  for  damages  for 
malicious  arrest  and  seizure— //eA?,  that  the  ac- 
tion must  bedismi.ssed,  as  thejilaintitf  had  failed 
to  prove  the  absence  of  probable  cause.  Lajeu- 
ne.'t.se  v.  (rjhien,  5  R.  L.  242,  S.  C.  1874,  <fe 
Joului   V.  Ausell,  5  R.  L.  251,  S.  C.  1874;  796 

IV.  Privilege  of  Me.mhers  of  Parlia.ment 

FROM. 

778.  The  petitioner  liavintr  been  arrested  un- 
der a  writ  of  capias  pr.iyeil  to  have  the  writ 
quashed  and  to  be  liberated  from  such  arrest  on 
the  ground  of  privilege  ,as  a  member  of  the 
Legislative  Assembly  of  Canada— //eM,  that  such 
privilege  did  not  attach  to  members  of  the 
Canadian  Legislature  in  virtue  of  any  law  or 
usage  or  by  reason  of  any  analogy  between  it  and 
the  Parliament  of  Great  Britain,  but  that  it 
attiiched  solely  on  the  ground  of  necessity,  within 
which  the  case  of  the  prisoner  did  not'liill,  the 
asseiiibly  having  been  prorogued  some  time  pre- 
viously, and  the  petitioner  not  being  tlien  engaged 
ill  any  parliamentary  duty  or  service.  Ouvillier 
et  al.  &  Munro,  A  L.  C.  li.  14G,  Q.  B.  1818. 

V.  Rights  OF  Prlsoner  Illegally  Arrested. 

779.  On  an  application  for  bail,  the  applicant 
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ASSAULT. 


( I    i  ■  ,  . 


Imvin;;  sliot  tlio  olticcr  wlio  wnN  nmkinpliis  nrroct 
iiridtT  a  (Icinand  in  cxtriKiition.  Imt  uirliout  niiv 
warmni—Jlelit,  tliut  wlicrc  (lie  Jlr(■^<•l•ilK■ll  tbrinM 
uere  not  (xmiiilicd  witli  tlic  jHilice  liiid  no  pmcr 
t(i  iirrect,  and  llic  priMuuer  wiih  ()uite  jiiNtitifd  in 
Hhoolinir  an  lie  luul  done.  Garner  Exp.,  4  C.  L.  J 
6!),  Q.  B.  IHtiH.  ^' 

VI.  Under  Capiah. 

780.  Where  the  cause  of  indelifedness  or  of  ac- 
tion arint's  in  a  torei^-n  ctmntry,  tiic  defendant  niUKt 
U^  dlHclinrfreil  from  arre.^t  undor  iijiis.  The 
Royal  Insurance  Co.  v.  Kiuipn  ic   Oiifh'ii.  II 

Vn.  Warraxt.s  of,  see  WARRANJS. 

781.  Where  a  warrant  of  nrrcpt  had  lieen 
(luaHhed  on  JMieas  Corpus,  the  defendant  eannm 
lie  arrented  a  second  time  for  the  name  cam-e,  and 
that  even  where  in  a  ease  precisely  similar  it 
was  held  that  the  ^.'rounds  on  winch  the  first 
warrant  was  (piashed  were  insutfieient.  Danse- 
reau  Exp.,  lit  L.  C.  J.  210,  Q,  B.  1HT5. 

AliUkT. 

I.  Of  1711,  782. 

n.  Of  1732,  si'cSEIGNIOUIAL  DUES  &c 

III.  SiMPLK,    sec     ATTACHMENT    befohe 

Jl'DGMENT. 

I.  Of  1711. 

782.  The  arret  of  .Tulv,  nil,  respectinp  eon- 
iracts  01  snceession,  is  a  penal  statute.  Dubois  v. 
Caldwell,  2  Kev.  tie  Leg.  20tJ,  K.  B.  Ii520 


iP   ^i 


ARTICLES    OF    THE    PEACE— &e 
PEACE. 

ARTICULATION    OF     FACTS-Sce 
PROCEDURE. 

ASHBURTON     TREATY->Sfee     EX- 
TRADITION. 

ASSAULT— &e  CRIMINAL  LAW. 

J.  Action  for,  783. 

11.    JfSTIFICATION-    OF,    784. 

in.  On  a  JrsTKE,  786. 

I.  Action  for,  see  DAMAGES. 

783.  A    plaintiff   may,    for    a.ssault,    proceed 

apuist  the  defen.lant  iMh  by  action  and  l,y  i,,- 

'''"^I'T'f'    P"Henuy  \'.  Hunter,  1  Kev.  de  Let;. 
346,  K.  B.  1812, 

II.  Justification  op. 

_    784.  In  an  action  of  damajres  for  assault  where 
It  \yas  proved  that  the  plaintiff  hafl  used  insulting 
and  e.xasperating  language  to  the  defendant,  and 
attempted  to  pull  hun  from  his  wnggcm—Hehl 
that  this  did-  not  justify  the  a.ssault  which  had 


ATTACHMENT. 

heen  committed,  and  damngee  to  the  extiJ 
$100  were  awarded  the  pluintiff.  Devat,i,iii 
McCready  et  al.,  1  L.  C.  L.  J.  30,  S.  C.  hi,i| 

III.  On  a  JfSTicE. 

785.  Where  action  was  hronght  tor  a.. 
committed  on  a  commissioner  holding  eoiinl 
magistrate  or  justice  of  the  jieiice,  the  a.ssaultf 
sistmg  in  abusive  language,  shakii,,r  the  t\.,\ 
darmgthemagi.striiietogoout  with  him  iiii,j: 
$100  damages  and  costs  were  awarded.  Jjni, 
y.  Grarel,  1  L.  C.  L.  J.  08,  S.  C.  l8(J5. 


ASSESSMENT  ROLL— See  VU 
TION  LA^\■,  AND  MUNICJp] 
CORPORATIONS. 

ASSESSMENTS— See  TAXES, 

I.  Ih    MlNIClfAI,  CORI-ORATIOXS,   See    Mil 

CI  PAL  CORPOKATIOXS.  | 

II.  Foil  CiiiuciiEM,  .vte  JURISDICTION 
ClHClIT  CoritT.  J 

III.  LiAiiii.riY  FOR,  sfe  LEASE  E.MPiivTrJ 


ASSESSORS, 
I.  Reminekatiox  OF,  see  MUNICIPAL  (j 


ASSIGNMENT— See  INSOLVEXci 
I.  In  Trist,  see  TRANSFER, 


ASSURANCE— See  INSURAXCeI 


ATTACHMENT. 

I.  After  Jidoment, 

Contestation  of,  786-788. 
JJelai/  on,  789". 
Formalities  in,  790.    . 
Power  to  i.isue,  791,  792, 
Sen-ice  of,  793-790. 

II.  Before  Judo.ment. 

Affidaritfor,  797-829. 

liurden  of  Proof  in,  see  EVIDENCE, 

Contestation  of  830-837. 

,r,Ji'^'^"l^^^f"''>  "'^«"  unfounded,  seeU 
AGES. 

IMay  in,  838,  839. 

Grounds  of,  840-844. 

Guardian  under,  845. 

Is.s-ncd  by  Justice  of  lite  Peace,  846. 

Procedure  in,  847-849. 

Sale  of  Goods  seized,  8.50. 

Without  Affidavit,  851-853. 


W^ 


ASSIGNEE— See  INSOLVENCyI^K'"' 


IM(i 
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'ACHMENT. 

and  (IftiiiadCH  to  llie  oxtfi 
•cl  till'  pluiiiliir.  Devaltiiiil 
1  L.  C.  L.  J.  ;to,  S.  C.h,,l 


linn  «•«.■<  bron^rlit  lor  uJ 
HMiiiiHsidiiiT  lidliliiij.  courij 
icodftlic  jicucc,  llicaHsiiiilil 
latiiruatrc,  HlmkinL'  llic  (i.j 
al('loj;o()iit  willi  fiiiii  ujirlj 
coHtH  were  uwanliil.  Ji(L, 
L.  J.9H,  S.  C.  ISG/J. 


r  ROLL— See  Ku| 
AV,  AND  MUNICIlf 
ATIONS. 


ENTS— See  TAXES. 

h  CoHPonATKixo,  nee  Mil 

:atioxs.  j 

lES,  nee  .)URISDlCTIO.\t 
on,  see  LEASE  E.MPHvrr 


^SESSOES. 

-v OK, see  MUNICIPAL  (I 

-Sec  INS0LVI<:XC1 


—See  IXSOLVEXCJ 
TRANSFER, 

'—See  INSUEAXCll 


ATTACHMENT. 

^  By  OARNiaHMENT. 

4/fi(l(iril,for,  854. 
Uji])f'(int>i"e  ill,  855. 
ijiiiitenfa/idii  lit',  *-5(!,  857. 
Viiiilestation  of   Gaiiiinhvvii   Declaration, 
6ti4. 

Veelaraiiiin  nf  Gariiinhee,  8(i6-875. 
hdmi  til  Vim  tent,  t<7G-880. 
Kfeit  of,  881-883. 
pxcmrition  from,  H84. 
lialiility  ii'f  Giirninhee,  885,  886. 
JJiihiUiii  ill,  H*<7. 
Mnli„n  ai/aiiint  Giirnishee,  888. 
Vl  Bmiih,  d-c,  >«><9. 
'■ '' Eff'i:rt«  rurpuicaUi/,  s90,  891 . 
^'' fJ/fh'ln  in  fiaiii/s  of  an  Assiijuee,  ^',)2. 
Vf  h^h'eilx  in  liiinds  if  Curator,  893,  894. 
V  Mi'i-'ililen,  ><95. 
'' l^ropertij  of  llusbanil  in  haiiih  of  Wi/'e, 

bfUiiiifriic/,m. 

"  Wdyes  not  iliie,  89,1-900. 
tyiwer  of  Court  in,  901. 
iii/hts  of/hfeiiilant,  902. 
iii//il  to  Moneys  uniler,  903. 
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VCHMENT. 

K            ^^ 

:nt. 

,  786-788. 

790.   . 
791,792. 

79(1. 

^'Wt 

MKXT. 

)7-829. 

fin,  see  EVIDENCE, 
830-837. 
'hen  unfounded,  see  H.' 

^9. 
-844. 
,  845. 

e  of  the  Peace,  846. 
7-849, 
ized,  850. 
it,  851-853. 

11 

''/ten  Void,  904. 

CONSKRVATOKY, 905-908. 
[Damacks  for,  whkn  rxFoiXDEi),  909, 

ExK.MrrioNS  from.  910-914. 

For  Rent,  91.-)-92(). 
[I.  Illegal,  927,  92H. 

In  LvsoLVKXfv,  see  INSOLVENCY, 
|In  Kkvendicatio.v. 

[(/«(■///•()»•,  929-932. 
y//  Assignee,  933. 
oitcstntion  nf,'J34. 
vlays  in,  935. 
'/■(■/»(/  Doors,  930. 
'rounds  of,  937-950, 
'ohilily  of  Defendant,  951, 
■'  Property  sold  Conditionat/ij.  952, 
•n-ileyc  of  Defendant,  953, 
•iicedure  in,  951-956. 
'(//lis  of  Gnardkin  under,  957, 
lie  of  tliinijH  seized,  958. 
'rrire  of,  959. 

UK  lies' in,  see  SURETYSHIP. 
'hen  lies,  see  Grounds  of. 
'hen  null,  900. 

'ilh  Ill-lion  en  rescission,  9ill . 
M(ii  iii.v  TO  QiA.sii,  9(12. 
Of    Effect.s    Alueauy 
DIAN, Liability  of. 

Ok  I.mmovaiiles,  9(1,3-9(15. 

Ok  Mo.nev  Belonging  to  Foreign  I.\- 
:t,  9(1(1, 

Ok  Note  in  the  hands  of  the  Drawer, 
Of  timuer  upon  which  advances  have 

l!)E,  9f)8, 

■  Ok  vessels,  969. 

I.  Par  droit  de  suite,  see  For  rent 
Power  of  Sheriff  in,  see  SHERIFF, 
itv  of,  ' 

Service  in,  970,  972. 

I.  After  Judgment. 

Contestation  o/".— Where  exception  to  the 
■a.-*  filed  against  a  writ  of  attachiiient  on 
lund  that  It  hail  been  returned  the  day 


Seized, 


alter  ll,p  return  <lay,  and  motion  wnw  made  to 
reject,  Hie  exee|ition-//,-W,  that  tlie  attachment 
alter  .iiidpiient  wan  in  tlie  nature  (,f  an  execution 
and  could  not  he  attaekcd  in  that  wav.     Molson 

\  lo-r'll"'J'\  '^  '^'''^  ^'""''  "f  ^ontilal,  3  L,  C. 
d,  I  9.),  S,  C,  IMH, 

787,  And  wliere  tlie  defendant  Hulwnuentlv 
lirouirht  m..t„„.  to(|ua^ii  the  same  writ  of  attneii- 
irn'M-Jhlil,  tiiat  the  irrcfru'  ities  ctimjilained 
ot  cou 111  not  he  tried  l,_v  motion.  ,  l.icii  was  accord- 
"'^;'>,''7,"17"  •     "..3L,C,J,;»7,S.C. 

ixx.  Jletd,  liowcv,',  m  a  later  cn.H'  tlint  a 
cletendant  may  contest  an  atlaehment  after  judi:- 
ment  an  an   action  without   allidavit,     V N'eil  v 

Zu"n^  /'///„«,  1  Q.  I.  R,  222,  S,  C.  1H76.  ' 
.  7^,1.  Drioy  on— A  writ  of  attachment  after 
.ludgment  muM  he  ,-erved  within  the  came  de'av 
a.--  an  ('Hinary  writ  of  ^iimmonH.  McLaren  el 
III.  \.  I/nlchisoii  ic  Fruser,  (!  L.  C.  J.  45,  S.  C 
IHdl . 

790.  /'o?-?/*^////^/);.— Theadmipsion  to  men- 
tion m  a  procis-rerhal  of  neizure  that  the  .H-rson 
KMzed  h  id  refu.«e(l  to  ^ijin  tiie  procis-rerhal  or 
that  he  uiis  aliMiit  from  lii.n  domicile  at  the  time 
ol  the  .seizure  is  „(,t  u  cause  (,f  nullitv      Duquette 


.,     ,         ,,       o  ;    -  » >   'i   iiuiiin  J'lllliecil 

^■■<>''inictte  &  Ounnette,  C  R.  t,.  I(i7,  C,  (".1874. 

7,)l,  Jou-er  to  issue.— A  ju.-tice  of  the  peace 
has  no  autliority  to  issue  a  writ  of  attaeliment 
alter  judpneui.  The  Corporation  of  the  Parish 
of  St    I  hilippe  hyp.  G  L,  V.  R,  484,  S,  C,  1856, 

7.»2,  On  an  exception  to  the  form  of  an  attach- 
ment alter  judgment— //,./(/,  that  such  uttach- 
inent  could  not  he  is.sued  in  I'pper  Canada. 
Mckenzie  et  fit.  v.  Domjlas  &  Jlrvwn  el  al.,  5 
L.  C.  J,  .129,  8,  C,  18(11. 

793.  Seri'ice    of— On    an     attaeliment     after 
judgment— //eW,  that  service  ujion  the  defendant, 
who    was    iihsent    was    unneces.'-.'ov,    Jones   v 
Samnur  A:  Leroux,  2  L,  C,  J,  60,  S,C.  1857, 

794.  Hut  held,  in  a  hiter  case,  where  the  defen- 
1  ent  hud  lelt  the  jirovince  alter  judgment  ren- 
dered again-t  hull  and  liad  no  (h»mici!e  therein 
that  the  writ  <.f  all  .hnient  issued  should  never- 
theless he  servr.l  up,.,,  him.  n„!/„„  V.  Gordon 
&  J  lie  Bank-  id  Montreal,  10  L.  C.  R.  21,  S.  C. 

795.  ^yhel■e  a  writ  of  altachment  was  issued 
alter  judgment  and  the  defendant  had  left  the 
district  ol  Montreal  since  the  service  of  the  original 
process— //,'/,/,  that  service  on  a  clerk  in  the 
olhce  of  the  deik   of  the    Circuit    Court    was 

i!  F J.  ^:ti  inof  "^'-^  •"  ^'•'"«"'  ' 

796.  By  article  ,545  C.  C.  P.  a  writ  of  attach- 
ment alter  judgment  should  he  addressed  to  the 
sheriti  of  the  ilistri.t  in  which  it  is  to  he  executed 
lieing    the     district    where    the     judgment    was 
rendere(  ,  and  not  to  a  hailitf.     Ni/landv.  JJelisle, 

.;..  J?''o''';',''  ^'  «'•'  ^-^  L-  C.  J."  17,  S.  C.  1869 
4t)l  (j.  C,  r. 

II.  Before  judg.ment. 


7.17  AJidarif  for.— 'So  attachment  for  debt 
ean  he  obtained  helbre  judgment  without  an 
athdayit,  excejit  in  cases  of  saisie  qaqerie  and 
the  deriuer  equipeur.  Tiffany  v,  ' ihrUuo,  3 
Rev,  de  Leg,  304,  K,  B,  1810.  &  arts.  m-bZ 
injra. 

798.  The  CO  uri  will  not  quash  a  writ  of  attach- 
ment  because    the  jurat  ol'  the  allidavit   ujon 
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I        ' 


ill 


whi(!li  it  iHHuen  hoiiiR  f^ulwcriU'il  liy  tin"  pnilliono 
tury  "t  tli<'  ('(mi'l,  ll  ■'  nlHcc  \n'\uii  IhM  liy  two 
jHTHoiiH,  tlu'ontli  in  Iii'ihI  til  have  ht'cn  tiikcii 
"  liclul'f  liie,"  Miir  will  rlic  lilHcliivit  In- liclil  liml 
liv  rt'iiHiiii  of  cruHnrcs  not  inciitiont'il  in  the  jnriit 
of  iintniktcrial  woivIh  or  woi'iIh  willioiit  wliicli  ilic 
iitliilavit  is  otlierwiHc  coiijiilctc.  Tlif  Cili/  Ihtiik 
V.  Ihnitir  &  Maitland,  2  Rev,  .io  l-c'i;.  170. 
Q.  H.  1HI7. 

71)1).  y/(7(/,conHrminj!,jnilL'in('nt  olVourt  lu'low, 
tliul  tiio  oniisHionoi  llic  wonTri  "  hcliin'  nH  "  in  nn 
atliilnvit  lor  an  altaciinn'Mt  aL'ainst  jjoodM,  nwoni 
to  U'liirc  tlic  |irntiioiiotarios  ot  Moiitical,  in  a  liital 
irregularity,  ami  a  writ  of  atlacliinrnt  liitiirc 
jmifrtni'iit  issiicil  ii|ion  rJiirli  atliiliivil  will  ln' 
(MiH.-'lifil  on  motion,  /[ciii/h  it  itl.  iV  /i'ilw  I't  <il,, 
i:i  L.  C.  H.  :!'2.  S.  C.  Si  «  i'..  C.  .J.  'M<,  Q.  H.  JHtll. 

HOO.  An  alHilavit  tlir  nn  an-f'/  siiiiph'  niiift 
«tato  the  fad  '•  that  the  ilctcnilant  in  aUmt  to 
neorctc  liis    clfoctM "    alwolnti'ly,  or    "that    tin' 

filaintitr  i.i  inlorMicil  ami  liatli  ;:o<h1  reason  to 
it'lipvc  that  till'  |ilaintiir  is  alH>nt  to  sicrctc  liis 
ftli'cts,"  Liiniiiitniix  v.  Kimmirt/,  ,'t  Rev.  ilc  l.i'j;. 
307,  K.  H.  181!) ;  834  C.  C.  1'.  ic  Q.  35  Vic,  cap. 
6.  sec.  is, 

HUl.  It  in  the  allidavit  tho  ii(|ionciit  swears 
"  that  he  i.s  ori'iiilily  inlbrnieil  ami  verily  in  his 
''  conscience  helieves  that  the  ilelenilant  is  iinnu'- 
"  iliately  aKiMt  to  secrete  his  estate  ami  that  with- 
"  out  the  liciielit  of  a  writ  ot  attachment  hcniay 
"  lose  hisilelit  or  sustain  ilamajrc,"  it  is  sullicient. 
Shaw  V.  McConndl,  4  L.  C.  R.  41),  S.  C.  1854; 
834  C.C.  P. 

802,  An  nfliilavit  tor  a  writ  of  uttachmt'Ot 
l)efore  judiiinent  in  which  it  is  allejrcii  "  that  the 
"  dejionent  is  creilihly  inli>rnieil,  has  every  reason 
"  to  lielieve  ami  ilolh  verily  in  his  conscience 
"  Iwlieve,  that  the  det'cnilant  has  secretedand  is 
"  al)Out  to  secrete  his  estate,  delits  and  elleets 
"  with  intent,  &c,,"  is  sullicient.  Lainy  et  al.  v. 
Bi-esler,  5  L.  C.  R.  V.)r>,  S.  C.  1855, 

803.  An  allidavit  tor  attachment  hefore  jiid^'- 
iiient  in  which  it  is  said  "that  the  de|i(iiient  is 
"creilihly  intlirmed,  hath  every  reason  to  lielieve 
"  and  diith  verily  and  in  his  conscience  lielieve, 
"that  the  defendant  is  immediately  aliout  to 
"  secrete  his  estate  dehts  and  ctlects  with  intent  to 
"defraud,"  is  sullicient.  Witrlc.h'.  et  nL  v. 
Prwe,  5  L.  C.  R.  214,  S.  C.  &  /f<a/<'.i  v.  AV/Zy.  5 
L.  U.  R.  33(i,  S.  C.  ii  Fitzluwk  d  al  v.  (JlwUj'uux, 
5L.  C.  R.385,S.  C.  18,')5. 

804,  Rut  in  another  ciisc  where  the  words 
"is  creilihly  intiirined"  and  "  in  his  conscience" 
were  omitted — JIdil,  to  he  insullicient.  liaile 
V.  N^ehnn  et  al.  5  L.  C,  R,  211),  .S.  C.  l8,-)5. 

805.  And  in  another  case  where  the  words  "  hath 
every  rea.son  "  and  "  in  his  con-science  "  were 
omit'ted  the  affidavit  was  held  to  he  insntlii  lent. 
Majjuire  v.  McUardy,  5  L.  C.  R.  251,  S,  C, 
1855. 

80fi.  An  affidavit  tiir  a  writ  of  attachnu  iit_ 
hefore  judi'ment  sworn  hefore  a  commissioner  of 
the  Suix'rior  Court  is  irreirnlar.  Fleming  v. 
Flemiiui,  i\  h.  C.  R.  473,  S.  C.  1854. 

807.  Where  a  writ  of  attachment  liefiire  jud^ 
liient  was  issued  u|jon  an  allidavit  sworn  hefore 
the  dejiiifv  jirothomitary,  hut  whii^li  jiurported  to 
he  sworn  licliire  a  commissioner  of  the  Superior 
Court— //(•/(/,  to  he  null  and  that  the  deputy 
prothonotary  would  not  he  in'rmitted  to  correct 
the  error,  iiiasmuch  as  such  act  haviiiL'  a  retro- 


I  active  efl'ect  \\\\\r\\\  projudi(;e  the  interestHni 
I  deleiidant.     (riK/iion   v.    Iloiin^eau,  6   L,  I' 
4tH,S.  (',  l8.'-i5.' 

808.  On  ajipeal  froiii  u.juil)5)nent  difnii«j; 
Contestation  ot  an  attachment  hefore  jUiL'ii 
//(7(/,  conlirmin;;  court  lielow,  that  the  nil; 
on    which    tlie    attachment     is>ui'(l    was  | 
sullicient  of  Iraud  or  tiaudulent    intent  or 
cealment  on  the  part  ol  the  dehtor,  and  tli;, 
plaintilf  was   not    iKiund  to   make  any  li< 
priKif  of  such  allepition  in  order  to  ohiain 
inent  ajrainst  the  dclendant,  and  tiuit,  in' 
standin;;  that   jiart  of  the  claim  <iti  whirl 
attachmehi  issued  was  not  yet  due  or  e.\i;;i 
the  time  of  the  action.     IWt'nntuine  k  i'l- 
etat.,  1  ].,  <V  .1.  104,  Q.  11.  |857. 

80'j.  An  iitiduvit  liir  attuclunent  lieliiri' 
inelit  in  which  the  word  "  relir"  instead  . 
word  "  rerr/i'r"  was  used  and  the  hitter 
was  erased  in  the  IiikIv  of  the  allidavit  ainl  | 
the  niaririn,  without  reterence  thereto  in  tlir 
was  held  to  lie  piiHl,  liouvassar  v,  Hn', 
L.  C.  R.  135,  S,  C.  l-<.")8. 

81(1.  On  the  ciiiitesiation  of  an  attaclnmi 
li>re  Judgment — Ildd,  that  wiierelhe  alliilm 
sucdi  attachment  concluded  with  the  ;ivi 
ill   the  disjunctive  that    "the  jilaintill'   w 
"  the  heiieiit  of  a  writ  ol  attachment  Winil 
"  his  deht  (>/'  sustain  damaL'c  "  it  was  not  iu 
uncertainty,     Milne  v,  Udsk  et  al.,  4  L,  (' 
8.  C.  834,  sec.  2,  C.  C.  P, 

811,  And  also  that  where  the  atlidavil  cmi 
special    reasons    which   were    in    themseh 
sullicient   under  22   Vic,  cap.  5,  hut    ceii!. 
others  which  answered  the  requirements 
(ieo.  3,  cap,  2,  sec.  10,  eipiiviuciit   to  tli"- 
ipiired  hy  tlie  first  mentioned  Act,  that  it 
he  .suiiportcd,  and  that,  notwithstandini:  i 
contained  an  ail jj^ation  also  that  the   ilelli 
continued  to  carry  on  their  husiness,     Ih. 

812,  An  attaclunciit  hetiire  judjiniem 
liiunded  u|X)n  an  atKihu  it  setlin.!;  liirth  tji, 
deti'iidant  was  imleliled  to  the  iilaintitl'  ins 
of  iiionev  mentioned  therein  "  liir  the  pii. 
value  ol' ^omls.  wares  and  merchandise  I; 
said  plaintilf,  then  and  there  sold  and  ililr 
as  will  appear  hy  the  aci'ouiit  thereol  tu  I. 
in  this  cause  " — Hild,  on  a  motion  to  >( 
that  the  allidavit  must  state  the  cause' 
dehtedness  with  sullicient  accuracy  to  enal: 
court  to  .jud>;e  whether  the  defendant  is  iiii 
to  the  ])laintitl'  or  not,  and  if  any  tact  iiiaicr 
such  judirmcnt  he  omitfitl,  its  ahsence  wi, 
he  cured  hy  the  assertion  of  the  credilui'. , 
indehtodness  of  the  dehtor.  Ihaiifidd  el': 
Wheeler,  5  1..  C.  J.  44,  S.  C.  IHOO";  834  C. 

813,  Where  an  allidavit  liir  an  altail 
hetbre  judiiment  tbumled  on  a  claim  t^r 
done  omitted  to  allcfre  that  the  work  wa- 
at  the  request  of  the  defendant,  hut  a 
an  acknowledgment  of  the  deht  in  the 
of  a  promissory  note — Held  to  he  siitli 
McNamara  v.  Meai/her,  5  L.  C.  J,  Vi. " 
18(10, 

814,  Where  tlie  affidavit  alleged  that  'Mvii 
the  henelit  of  a  writ,  <Scc.,  the  plaintill's  iiiav 
their  deht  and  su.stain  damage,"  it  was,  n: 
tioti  of  detii'ndant,  declared  had  and  .■<(  t  ii* 
want  of  certainty,  IMtertson  d  al.  \..\ 
k  McDniujall,  7  L,  C.  J,  48,  S.  C,  1^*02 
C.  C,  P. 
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t  prcjiiilice  tlu>  iiitci'istHiif^^^l  //f/r/,  iil-«j,  that  the  writ  inniii'il  on  hiicIi 
on   V.   ItouniiMU,  6   L.  C^^^Kit  iiiii^t  Ik' quiiHlii'il  on  iMutioii,     lli. 

^^^    Till'      l)llli»nioIl     of    tllf     VVoril.M     '•  ivill      loHC 

(Voiii  n  jud^inont  r|innii)^'^^^^H|jt  "  dot'H  not  vitiutc  tlic  uiliiluvit  or  t'rititlc 
(ittai'liiniMit  lit'l'nri' JikIl'iim  ^^Ht'oiiilniit  to  liiivi'  the  writ  oiiitHliol.     Gudiit 
conn  lii'low,  timt  t'lir  ml,  ■^■('ohhW/,  I.'!  I-.  C  It.  -liir),*'.  C.  lHi;;t. 
ttiicliniiTit     iH.-iuil    wii."  i^^H.   Anij  in  iiiiotluT  cuic — Jliht,  tliiit  the  df- 

1  or  liHiiiiiilciil  intent  I'l  aj^Ht  noii't  Ibliow  tlic  wonln  of  tijc  Hlitttitc  anil 
lurt  III  llir  ilclitor,  iiml  lli:r  ^^^K"  lliiit  lit' in  crt'ililily  inliirnicil,  hitlli  cvitv 

IkimiiiI  to  niiii<('  Hiiv  >ii J^^Kon  to  liciiivc  ami  ilnlji  vcriiv  ami  in  Ins 
L'ation  in  onlcr  to  oliliiin   I^^Kcionci'  iK'licvc  lliat  llii'  ilt'lt'nilant  is  Hct'rcl- 

(Icti'iiihint,  and  thai !  aHshiM  c-tatc  and  tlial   witliont  the  licnctit  ofa 

t  of  the  claiiM  on   wliir;    <r^{|  ,,(  .iui^iifi  (irrij  lie  will  lose  his  drlit,  &C." 

was  not  yet  due  or  p.\i;;i'  Boudr  I  v.  Lncki  cf  ill.,  l.'l  I.  C.  K.,  1(1'.)  ('.  C  , 
tion.  IW'fiiiitaine  ic  7v  <fe  Mi,i  i^  Si/iiimon.i,  1 1  I-.  ('  11.  1  t,C.  C.  IHC  ij 
1)1.  Q.  It.  IhST.  834C.  I'.l'.' 

it  liir  attachnuiit  iK'liin.  gig.  Iln.  words  "mm/  he  dcprivci]  of  lih 
'word  "  ci'li'r"  iiistcail  1  reined'.  himI  //("//  lose  liis  ilelii  anil  huhImii 
vas  nscd  and  the  iatii.r  -i^gg^f"  arc  insnllii'ii'nt  to  jiisliliy  tlii'  issuing, 
IxHly  of  liic  allidavit  ami  {  ^^^R'it  of  allaciinii'nt  I  i'for('jnd;.Mn('nt.  Fvrnn 
It  rcli'rt'iKT  tlirrt'lo  in  ilic  W^^mlicrlnfil  ct  id.  \  Tlif  Mnntrcii/  iiml  C/min- 
;ood.     BouvasHar   v,  llu^^^i  Udilwiui  ('nmjuiiii/, '.1  \,.  C..I.  102,  S.C. 

,t('slalion  of  an  attachnii iJ^^H  An  allidavit  in  an  ai'liim  liir  ni<.rii'y  laid 
c/(/,  tiial  where  the  allidiiJHjHil  f\|H'ml>'d,  and  lent  and  lulvaneed  liy  the 
(•onelnde<l  with  the  avr  plaiMii'  lu  the  delen  lunl ,  and  at  his  reiine.sl,  is 
'  thai  "the  plainlill'  \\  bad  ^<  not  dislinetly  statin;;  thai  the  money 
writ  111  attai'liinent  won:  ''paid  ^aid  oiil  and  expended  "  vsas  ,so  paid,  ite., 
lin  ilainaL'e  "  it  was  not  I,  to  the  <  !■  of  deleiidani  and  at  liis  recpiest.  Ma- 
ne V.  Ilosn  el  al.,  I  L.  (  jfuire  Uiik;  HI  L.  C.  K.  :i72,  .S.  (!.  i,M(;-j. 
;.  C.  P.  820     \nd     where    such     allidavit    enihraees 

lat  where  the  atlidavil  coi,.  oevoa!  .imses  ol  action  and  mu' of  them  is  de- 
.-liicli    were    in    theniseli    fective!)    stateil    it   vitiates  the  whole   alHdavit. 

2  Vie.  cap.  5,  hut   cniii   lb. 

ivcred  the  reciiiiri'ments         ggl,  Un  a  niotion  liy  the  defendant  to  quash  a 

'c.  10,  e(|nivaleiit   to  ll ij^Jljit  atiachnieiit  hetiire  jnd;.'menl — Ilelil,  that 

mentioned  Act,  that  il  u^^^vtiele  of  the  Code  of  Procedure  which  jinj- 
that,  nolwithstandini:  li^^^^Bi'r  the  issiiin;.'  nf  writs  of  altachnient  heliire 
ation  also  that  the  deli'i..^^^Keiit,  has  not  i:i  any  way  allei'ed,  willi  res- 
on  their  Imsiness.  III.  |^^Bd  the  alHdavit  reiiuired  ii>r  .-Mieli  writs,  the 
inii'i't  hetiire  jud;.'nii'ii!  fl^H)."  previously  in  tin'ce,  anil  that  in  such 
attiihn  il  settin,>;  liirili  titij^^Hit  it  is  siilhcient  to  state  that  ihedelciidant 
I'liled  to  the  plaintitf  in  :r^^^Biit  to  leave  Ltiuer  Canada,  or  thai  he  is 
ed  therein  "  for  tlii'  pri..B^^Bto  leave  llie  Province  with  intent  to  defraud 
-arcs  and  merchandise  l:^^^Bdilurs,  without  statin;;  that  he  i.s  alniut  to 
I  and  there  sold  and  di'ii^^^^Btlie  heretolbre  Province  of  Lower  Canada 
the  account  thereof  tn  l<J^^Hu'h  intent.  Jleiuilieii.  v.  Linklater,  17  L. 
IM'U  on  a   motion  to  .|'PPptiii;.  C.  C.  ISCT;  HIU  C.  C.  P. 

must  state  the  cause  V  822.  "u  a  motion  to  quash  a  writ  of  atiaidi- 
itlii'ieiit  accuracy  to  eiial  ;tnent  "il  the  ;.'rouiid  that  llui  allegation  u  the 
ether  the  defendant  is  in;  .«ifid»Mi  uas  '•  that  without  the  henelit  ot  such  a 
not,  and  if  any  tact  niiitir j^ritjln'  plaintills  nutii  lose  their  said   deht" — 

llial  (he  use  of  the  imperative  was  iinne- 

uiid   that  the  allidavit  as  it   stiK>d    was 

j-it.    Shuri)/c.i  et  ul.  v.  A'(«.s'«,  17  L.  C.  U. 

C.  181)7.  Orerriiliw/  S18  .supra. 

I  The  omission  to  stale  in  the  allidavit  that 

fcndaiit  is  personally  iiidelited  to  the  plain- 

1  to  state  also  the  cause  of  deht,  and  that 

iemlttnt  hatii  or  had  an  intent  to  defraud 

iditur.s  and  the  plaintill'  in  iiarticular,    i.s 

lid  the  attachment  in    such  case  will   he 

1  "11  motion.     Li/nc/i  v.  Elliceet  al.,  12 

^ii',),S.  C.  R.  lH(i7;  8,S.4  C.  C.  P. 
An  allidavit  made  Ix'Ibre  tlie  passing  of 
cap.  li,  sec.  l.H,  to  the  ell'ect  merely 


omitted,  its  alisenee  w 
issertioii  of  the  credidir 
e  dehlor.  lii'iliifirhl  (I 
I.. U.S.  C.  1«;0";  KUC 

allidavit  tor  an  altiii 
bunded  on  a  claim  fir 
lle;;e  that  the  work  wa- 
['  the  defendant,  hut  a 
'lit  of  the  deht  in  the  ■ 
note — Jfeld  to  he  sniti 
eai/her,  .5  L,  C.  J.  lit,  - 


aftidavit  alle;;e(]  tliat'"w 
•it,  <k(!.,  the  plaintills  iniiv 
itaiii  dama;;e,"  it  was,  . 

declared  had  and  .set  H' 
Jiiihertsnu  et  al.  v.,fr 

L.  C.  J.  48,  S.  C.  l.Sii2 


.  glP^f  defendant  is  alK)ut  to  secrete  his  property 
■«wbi  iiiit.  Griiiiih  k  McGovernAi  L.  C.  J. 
SjW.  ('.  K.  lHi;9. 

824,  .\n  artidavit  ntKriniiiir,  after  sotting  out 
im!iliiediie.s,sol  the  delen'dant,  "that  the  de- 


|Hitient  is  credil'ly  inlbrined,  hath  every  reiiHon 
I'llielieve  and  duih  verily  and  in  IiIh  consciencf 
liclievelhat  the  'leli'iidant  is  secreliiiK,"  &(^,  with 
the  grounds  ol  heliel,  is  sullicicnt  to  ohtain  a 
warrant  of  attachment  liclbre  judgment.  Clanent 
V.  Miii,r,\  l.i  I..  ('.  ,1,  ji;:i,S.'r.  l.wtj!), 

H2ll.  Niir  is  the  omission  of  the  word  "  verily," 
ill  the  conehision  of  the  allidavil,  where  it  siiys 
"  do'h  verily  lielievi'  that  without  a  warrant  of 
atlai'hment,  "  iVe.,  fatal.     Ih. 

H27.  And  in  such  alliihuil  the  deponent  dws 
not  require  to  stiili'  s|H'ciiilly  his  reason^  lijr  Ik- 
l'"ving  that  the  dehlor  is  secreling  or  making 
.iv.,1  witli  his  giiiHls,  with  the  inlention  of  di- 
(riiii,,'(. ;  liiscredilnrs,  nor  Irnni  whom  he  received 
llieini     ,>uilinn.    Jlil/y.   I'ii/iiraiill  Sc  Uniilinton, 

:>  a.  L..;)7,  s.  (',  isTi;  Kti  ('.('.  p. 

.S28.  ';  .le  allidavit  when  limnded  on  a  note  not 
v-i't  dt'.  niist  allege,  U'side  the  ordinary  allega- 
':.'..'  die  insolvencv  ..f  the  dehlor.  Tremiie  v. 
>'i<l<il,'<  \i.  I..  ");!'.),'('.  C.  1874. 

82'.).  An  allachiiii  111  hefore  judgment  will  l«o 
ijuashed  and  set  iisidi' U|i<in  motiuii  if  the  affidavit 
does  not  aver  that  '*  the  deli'iidiiiit  is  secreting  or 
is  ahoiil  to  secreli'  his  eslale,  dehm,  and  etfects." 
MrKei-i-i,  v.  .)/c,lH,/mc,  18  L.  C.  J.  70,  S.  C. 
l'-^i7.|;  8:!4  C.  C.  I>,  ii  Q.  ;!.■)  Vic.  cap.  G, 
sec.  \X. 

>^'.W.  Conti'Hlttlion  nf. — An  irrei.'ularity  in  an 
allidavit  to  atlach  pro|H'rty  cannot  he  taken 
advantage  of  hv  an  exception  to  tlie  Ibrm.* 
liiirnni  v.  Iliirr'ix,  S.  K.  .■)2,  K.  J}.  1811  ;  819  et 
■wif.  k><:>\  C.  C.  1'. 

8.'il.  Where  ihe  allidavit  lliraii  attachment  he- 
fore  juil;:iiient  was  iillacked  liy  (..xeeplion  In  Ihe 
Ibrm  on  the  ground  liiat  ihe  allegations  of  the 
allidavit  were  false,  and  asking'  that  the  attach- 
ment he  quashnl,  and  the  plaintills  demurred  on 
the  ground  that  the  allegations  of  the  allidavit 
could  not  he  put  in  issue  hy  an  exception  to  the 
Ibrm,  the  exception  was  'maintained  and  the 
demurrer  dismissed.  ;  .-lie  et  al.  &  The  Mid- 
.voM.v  Ihtnk,  8  L.  C.  ,1.1,  &  12  I..  C.  li.  205,  Q.  B. 

i8(;i ;  ,Ki:),./.s','7.  &8r)i  c.  C.  p. 

s:f2.  And  again  wl>ere  the  alHdavit  set  up  tliat 
•  Ihedelendaiit  was  concealing  his  projK'rty  with 
intent  to  defraud  his  creditors,  ifcc.  and  the 
deli'iidant  contested  the  truth  of  the  affidavit  hy 
exception  to  the  Ibrm  — //c/i/,  that  the  exce[>- 
tion  was  properly  hroiii;ht  and  heing  proved 
was  maintained  with  costs,  liiritlcnuv.  Lebel, 
i;  L.  C.  .i.  108,  G.  C.  I«li2,  k  Chapman  v. 
Xiwwn,H  L.  C.  .].  12,  &  14  L.  C.  R.  103,  8.  C. 
18liH. 

8,'i,!.  No  reasons  fir  (|uasliinLr  a  writ  of  attach- 
nient  hetiire  judgment  other  than  those  set  forth 
in  the  motion  (or  netitioii.  En.)  can  he  taken  into 
consideration  hv  IIm' cjnirt.  Gnilili  v.  McConnell, 
l.i  L.  C.  R.  405,  ('.  C.  I8i;n. 

f^.'W.  Hi'lil,  notwithstanding  above  decisions,  that 
the  liicts  set  forth  in  the  allidavit  and  sworn  to 
there  could  not  he  traversed  hv  ex. 'option  to  the 
liirni.  jhselin  v.  Kemp,  15  L"  C.  R.  191,  C.  C. 
1.^04 . 

8o5.  But  held,  in  SujM-rior  Court,  the  same  year, 
that  tlie  affidavit  fir  a  writ  of  attachment  hefore 
judgment  and  the  writ  itself  niav  he  attacked  liy 
exception  to  the  Ibrm.  Giro'Lv  v.  Gareaii,  14 
L.  C.  R.  447,  &  8  L.  C.  J.  IG4,  S.  C.  1804. 


*  See  note  to  art.  837.— Kd, 


116 


;:j  I  :!■  'il 


ATTACHMENT. 


S3fi.  An  attacliinent  lietbrc  juilginent  may  lie 

attat'kcil    hy    a   diifcnsc  an   foiiils.     Itnddni  v. 

Oilier  &  Buulne  cl  al.,  8  L.  C.  J.  l.'U,  S  C 
l.SC.-J. 

8:57.  A  saim'e  arrtt  nvati/  Jiii/emciit  mav  he 
contc.«tc'(l  liy  a  simiilc  iictitiiiii'.*  MaiUou  v 
Sumcrmlle,  it  L.  C.  .1.  SO,  C.  C.  \HM. 

888.  Dddi/s  in—Ilehl,  tliat.  wIutc  a  motion  lia,~ 
k'on  niaik' til  (|na.-li  \\w  writ  aiKMismis.-cd,  tlio 
ilelondaiit  will  not.  after  the  tinir  davs  alluwed  hy 
the  t^latule,  he  allowed  to  (ile  an  exception  to  tli'e 
(orni,  and  that  in  siieli  ease  the  (U-litiivi  does  not 
suspend  the  rule  requiring:  all  preliminarv  ideas 
to  he  tiled  within  limr  davs  al'tei'  the  return  of 
the  writ.  Murfarhme  v.  'Wormll  k  The  Prin- 
I'ipal  Ofllrir.i  of  Ihv  Majcsttrx  Onliiiancc,  i 
L.  C.  R.  'J7,  S.  C.  185;!;  107  C.'C.  P. 

889.  Judfrment  in  vacation  was  taken  on  an 
attaclimeiit  hetiire  judjrnient  and  afterwards  .'-et 
aside,  and  the  deli'tidant  made  motion  to  (|uasli 
the  .seizure— //,/'/,  that  a  motion  to  f|uasli  made 
on  the  timrth  Juridieal  dav  ne.xt  after  return  of 
writ  was  in  lime.  Ihmiiidd  et  al.  v.  Wheeler, 
5  L.  C.  J.  -14,  S.  C.  I8f,0. 

840.  Groiintlx  (^/:— AVhore  tlie  aflldavit  for  an 
attadiment  hetore' judgment  stated  tiiat  the  sum 
of  money  due  was  liir  the  jiriee  of  the  immov- 
ahle  i)ro]ierty  wliieli  the  plaintiff  promised  to  .'ell 
and  the  defendant  promised  to  ]iurohas( — Jfeld, 
to  he  siifHeient.  t'i/iair  v.  McCointell,  4  L.  C.  K. 
49,  S.  C.  18J4. 

841.  The  plaintiff  fvled  a  jietition  liir  attacli- 
meiit under  the  provis'ionsof  12  Vic.  cap.  42,  see. 
8,  alle>:in<.Mhat  the  deti.'iidant  had.  after  the  insti- 
ttition  of  the  action  and  hetore  the  making  ot'  tlie 
statement  tiled  hy  defendant,  as  w(dl  as  ivitliin 
tliirty  day.s  next  jireceding  the  institution  of  the 
action,  .secreted  a  large  portion  of  llieir  projiertv 
exceedinj;  in  value  .f2,000,  with  intent  to  de- 
fraud their  eredilcirs— //f/(/,  on  demurrer,  that  tlie 
petition  was  sutlieient  and  would  not  he  dif- 
niissed.  Fon/er  el  al.  v.  JJorion  et  al,  8  L,  C. 
R.  152,  S.C.  1S58. 

842.  Ill  an  attachment  hefore  judgment  the 
only  proof  that  ileli'iidant  was  ninking  awav  witji 
hi.s  estate  was  that  he  had  advertised  his  mov- 
ahle  projierly  lor  sale,  hut  no  notice  or  advei.se- 
inent  was  made  at  Longiic  Point  where  the 
plaintili' lived — Held,  insulHcient,  as  tlnTf  was  no 
proof  of  fraud,  and  attachment  dismisseci.  Qiiinn 
v.  Edmn,  1  L.  C.  L.  J.  29,  .S.  C.  I.'^(i5. 

843.  A  trading  jiartiiership  ohtained  advances 
from  a  hank  umler  an  agreement  that  tlie  pro- 
ceeds of  the  sale  of  hemlock  hark  extract,  manu- 
factured hy  the  partii'  hip,  should  he  paid  into 
the  hank  in  repavment  of  the  advances  ;  and  the 
niirtnersliip,  wdiile  in  a  state  of  insolvcncv  and 
largely  indehled  to  the  hank,  contrarv  to  the 
a'jreemeni,  aijjilied  U  proceeils  of  174  harrels 
ol  bark  extract  to  the  general  imrposes  of 
Mic  business,  without  the  knowledge  or  con- 
fent  of  the  bank— //('A/,  thr.:  nudi  act,  even 
in  coimoction  with  the  evi.ienee  that  the 
transactions  of  ihe  firm,  as  regards  the  bank, 
were  from  first  to  last  akin  to  frar..i,  did  not 
amount  to  a  secretion  with  intent  to  deframl 
HUfHcient   to  sustain  an  attachment   before  jtld"- 


>%•  '■  U 


*  By  819  et  neq.  &  f54  C.  ('.  I*. ,  ,\is  Is  now  t;  ■  proper 
mode  ol  contesting  an  Btlnclmieut  betore  judgmeiii  — liu. 
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menf.  T/ie  Quebec  Bank  &  Sleers,  12  L.  C  J 
227,  S.  C.  I8(;7,  k  13  L.  C.  J.  75,  S.  C.  R.  \m 
k  15  L.  C.  J.  155,  Q.  B.  1870 ;  834  C.  C.  P.      ' 

844.  Where  a  creditor  was  notified  liy  lij* 
debtor  that  he  (the  debtor)  was,  about  to'leiivi- 
tlic  Ppivince  for  a  short  time,  and  the  creijiior 
consented  thereto,  hut  just  as  .slie  was  on  thf 
jMiint  of  dejiarture  placed  an  attachment  belw 
judgment  on  her  effects  at  the  railway  statinn- 
Jfeld,  that  the  attachment  would  not  lie  as  thev 
was  no  intent  to  defraud,  lliopd  v.  Arniii.  i 
11.  L.  270,  C.  C.  1872.  ' 

845.  Guardian  under. — In  a  ease  of  ait uli- 
nient  before  judgment— //tW,  that  the  a]  p  lint. 
mcnt  of  the  ]iiaintifr  as  guardian  of  the  elleci- 
seized  would  not  vitiate  the  seizure.  Jioudrul  v 
Lor/,-e  el  al.,  18  L.  C.  R.  4(;5,  S.  C.  \m\. 

84(1.  I.'t.sued  l))i  Ju.iliec  of  the  Peace.— Antu.] 
tachment   before    jiidpiient  issued   bv   a  ju-tic 
of  the   peace   and   all    proceedings   tliereo'n  t\r< 
alisolulely  null.    Dumont  v.  Laforqe,  1  Q.  L.  \{ 
159,_S.  C'.  1874;  1191  C.  C.P. 

817.  Procedure  in.—h\  an  attachment  bcfurf 
judgment    where  an  exception   to  the  form  h; 
been  filed  by  the  defendants,  and  sulisefiuemly 
petition    was   filed   against    tlie   validity    of  ila. 
seizure  in  the  manner  provided  tor  the  contesta- 
tion i/f  writs  of  capias— 7/fW,  that  tlie  enqueitt,] 
the  petition  might  be  jiroceeded  with,  indejiendcii 
of  the  contestation  on  the  exception  to  the  form 
The  Quebec  Bank  k   ISteer.i  et  ah  k  Serjmm 
et  al,   12  L.  C.  J.  227,8.  C.  18G8;  821  &  W4 
C.  C.  P. 

848.  Under  821  C.  C.  P.  the  contestation  u[kiii 
an  attachmeni  before  judgment  should  fie  niadf 
with  the  contestation  upon  the  merits,  and  not  on 
]ielilion  when  the  debt  is  not  vet  due  or  exigiiile. 
Melri.-sKe  v.  Briire  k  Guilba'nlt,  15  L.  C.  J.  2al", 
S.  C.  1871  ;  8(i5  C.  C.P. 

8(9.  An  attachment  on  a  vessel  before  jii.l;'- 
mem  may  be  contested  on  jietition  like  a  si'inple 
altachment.  Girard  et  al.  v.  St.  Louis,  G  K.  1„ 
45, _C.  C.  1874;  854  C.  C.P. 

850.  Sale  of  Good.i  Seized. — Under  a  .w«/> 
arr"/  before  judgment  the  plaintiff  i.i  the  iiitciw 
of  all  the  parlies  moved  the  court  that  the  sluriil' 
be  authorized  to  sell  the  goods  seized,  on  tin- 
ground  that  they  were  of  a  (ierishahle  nature  md 
were  not  insured,  and  moreover  the  lease  of  t!it 
jiremises  in  which  they  were  stored  would  e.xiiirt 
liefbre  judgment  could'he  obtained,  and  thai  iLf 
goods  would  then  lun-e  to  uc  removed  at  a  h-> 
and  sacrifice  to  the  creditors— 7/eZ(?,  that  iin^tr 
.such  a  seizure,  the  court  had  no  j.Kiwer  to  gram 
the  order,  ami  that  il  could  only  be  granleil  in 
cases  of  attachment  in  revemlication,  where  tlif 
fjue-tion  was  one  of  jiroiierty,  but  here  the  gi;«<l< 
virtually  belonged  to  the  Mefendant  and,  iiiiiil 
judgment  was  had,  no  such  order  could  be  given., 
Larochelle  v.  Piche  k  Pich^,  1  L.  C.J.  laSj 
8.  C. 1857. 

851.  Without  Affidavit.— On  an  except  ion  lu 
the  form  brought  against  an  attachment  ln'liw 
judgment,  as  having  been  issued  without  aiiidiivii 
—Held,  that  no  attachment  belbre  judginoni 
without  allidavit  would  lie  except  in  tlie  ca-euf 
the  dernier  i^quipeur  and  of  sainie  gai/crit. 
DuhcauU  V.  Robertson,  8  L.  C.  J,  8.84,  C.  C 
i8(;4;881  C.  C.  P. 

852.  Hut,  held,  in  an  action  for  work  and  lalor 
iloiie  as  a  rigger  and  dernier  iqnipeur,  on  lioapl 
the  shiji  Miranda,  while  the  def(.Midant  was  nia^^HT 


thereof  in  flie  harlwr 
I  ihe  person  doing  the  ' 

the  dernier  ^quipenr 
I  process  of  attachment 

affidavit.  Plante  v.  U 
\mC,;  8.84C.  c.  p. 

853.  An  attaclimeiit 
I  lie  against  a  tenant  witl 

liiin  in  the  usual  (brni 
\Bdanf/erv.McCarthi/& 
[ft.,  18  L.J.  C.  188, '8. 

III.  By  Gai(xisu.me\ 

854,  Affidavit f or. —'\ 
iiieiit  en  main  tierce   il 
alfiilavit  to  name  the  gai 
V.  Hunter  k  Muitland, 
1847. 

855.  Appearance  in.— 
a  writ  of  suisie  arret  afn 
10  appear  by  attornev,  ai 
attorney  for  such  ga'rnisl 
ilie  record  uixm  motion, 
i-  The  Globe  Mutual  1 
L.C.J.  74,  S.C.  1874. 

85().  Contestation  of. 
corporeally  eflected  of  jir 
ilie  tiers  saisie  be  null 
cannot,  by  motion  made 
allowed  to  intervene,  and  i 
oil  the  intervention,  cdai 
■cizure.  Fhrk  k  Brown 
L.C.R.  4ir,,  k  1  L.  C. 
1J8_C.  C.P. 

857.  Gcxxis  belonging  t 
liave  been  seized  u'lidcT  a 
jinent  must  he  reclaimed 
not  by  an  opjxisition.     j 
p.s3R.  L.  445,  8.  C.  1 

858.  Contestation  of  Gc 
■h.  contestation  of  the  i 

}arionly  be  Iiad  after  the 

Mhy  law,  or  the  rules  o 

fau.^e  shewn.     Lynch  v.  .1 

v.:nk  of  Upper  Canada, 

h7;  ti2(;  C.  C.  P. 

'859.  On  the  hearing  of 

Iwliiration  of  the  tiers  sai 

n  ^'arnislinient  against  th 

lliaias  the  garnishee  must 

ilie  cause  and  ncit  a  witn 

'If  ili'ht  due  hy  several  gi 

I'liie  the  nature  and  Ibrin 

Mr  re.-pective  declaration,- 

Ml  liy  one  act   of    three 

wlHratioiis  of  garnishees  \ 

"lie  defendant  is  good  aiu 

l)eli.ile  k  Mackenzie  et 

(••f.49,  &7  L.  ('   H.  81 

':l'0.  Where  the  detendanf 

'Hull  of  (he  garnishee,  wh 

fniiin  amount  to  be  due  1 

'lie  ground  that,  at  the  t 

•  wved,   the   eliects  of 

:iiially  under  seizure,  in  vi 

•"W  on  the  same  jiidirnn 

Mestution  must  be  dismiss 

I  m  tile  partv  raisin"  it 

I'JY^^f  ««•  &  Simp.son  et 

*C'l.  A  defendant  foreclosw 
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hereof  in  the  liarbor  of  Quebec  that,  «l,other 
lie  ijernon  doing  the  la^t  repairs  to  a  8hi„  I,' 
the  derma-  iquiptur  or  not,  ho  cannot  uf.tain 
K''/''  «ttaclin,ent  hctbre  jiulfnunt  uifhont 

8o3.  An  attacliment  hefbre  jn<If;nient  Mill  not 

ienga.n8t  a  tenant  without  an  alli.lavit  char-in- 

I  Z  '"        '  J'/')'/'  ';"■'"    "■'"'  '""■■"  "^  'ielrau,r 
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III.  By  Garnishment. 

854.  AffidavH  for. — Too]  >{aw  a  writ  of  attach. 

iiient  en  main  time  it   is  not  nece.-sarv  in  the 

atfi,iavit  to  luiiue  the  garnislice.     The  Cihi  Bank 

V^^li'mier  &  Maitland,  2  liev.  ile  Leg.  171,  Q.  B. 

855  Appearance  /«.— Agarnislice  in  answer  to 
a  writ  ol  smsic  arret  after  judgment  lias  no  ri-lit 
10  appear  hy  attorney,  and  an  ai.pearancefik.rhv 
a  torncy  for  such  garnishee  will  l.e  rejecte,i  tK.ii, 
ihc  reconl  umn  ,,i..tinn.    Fwbes  et  al.  x.  Lewis 

1  r    r  ^  "q   n",'"i'^  ^'J'"  ^"^"rance   Co.,  18 
L.  <^.  J.  74,  h.  C.  1H7-I. 

85(i.  Conteslafion  ^/-.-Although  ft  seizure 
»rpc,rea]ly  eftccted  of  ,,ropertv  in'the  lumds  ot 
ihe  tiers  misie  he  mill,  an  intervening  iiartv 
cannot,  by  motion  nuide  immcdialelv  aftn-lie  is 
lilowed  to  intervene,  and  hellire  anv  issue  is  joinc'i 
ti.e  interventK.n,  claim   the  (|uashing  of  the 

losc.c.p.''  ^-^^  J--^^'^'  J^'  l^^i^i 

857  Good.s  belonging  to  a  third  partv  which 
ave  been  seized  under  attachment  l^etilre  jud- 
"ont  must  be  reclaimed  bv  an  intervention  and 

Pf,  3  n.  L.  -145,  S.  C.  1S71. 

858.  Contestation  of  Garnishee's  declaration 

■\  contestation  of  the  garnishee's  .ieclaration' 

an  only  be  lia.j  after  the  expiration  of  the  delav 

r.  :i    ""■'  "%""'  ',"''''  "f  practice,  on  sutticien't 
ta  he  shew.,.     /,_,/,,,/,  ,.  McLennan  et  al.  k  The 

Ho9   On  the  hearing  of  a  contestation  of  the 

Kn  i'l'  I'"'  "'■'''  "'r'  "'  ""  ""n''l"nent 
|»  garnishment  against  liiree  garnishees— 7/,/,/ 
11"  ii^  the  garnishee  must  be  considered  a  nartv 
Mlipwise  aiid  n<,t  a  win,e,-s,  that  the  nature  of 
^lei due  by  several  garnishees  must  deter- 
e  tlie  nature  an.l  form  of  the  contestation  of 
liiir  respective  declarations,  jind  thiit  a  contesta- 
Inill'""'?''^  of  three  separate  but  similar 
Naraiotis  of  garmsjiees  who  are  joint  debtors 

mIIi     f'^r  '•■"r"""'  '""'  ^■""'''     ^Vacfarlane 
iieli.sle  it  Mackenzie  e.t  al.  &   Whit  ford    1 

(/.1!»,&7L.r   R.,Sl8,Q.B.lS5r     ' 

.0.  Where  the  delen.lant  contested  the  decla- 
'""of  (lie  gartn.-hee,  which  acknowledged  a 
"•  n  nmomjt  to  be  due  by  him  to  .lefeiMant, 

'lie  groun,  that,  at  the  tlnie  t!,c  attachmen 
LTiTm   '.  "'^^""^■'^^'^  ''>■.<•"■   f-'Hi-nishee   were 

?'  n,  ii  ''■"'"":'  '!'  '■"■'"'■  "''  '*'>  <-''wution 
'  f.  i  ,  '  "!"."'  •!!"'?•'.""■"*-//''''/.  that  tiu- 
Mf.«t,.  ,un  must  be  distmssed  as  without  ititer- 

fc  1859  ^'mpxon  et  al,  4  L.  C.  J.  299, 

I"''!.  A  defendant  foreclosed  from  plea  .  ,g  will 


be  allowed  to  ans\\er  tlie  plaintift-'s  contestation 
ol   the  garnishee's  declaration  if  lie  liavc  an  in- 
terest in  tlie  matters  raiseil  bv  tlie  contestation 
'7i"'r     l'  Vn^'Tf  f  r-*^  Tor)ance  k  Kingston, 

.'^fi^.  Where  a  iilaintiff  had  been  led  to  contest 
a  garnisliees  declaration  owing  to  its  vagueness 
■—Uclit,  \\ii\\  he  might  discontinue  the  contesta- 
tion without  being  subjected  to  costs.  lionnell 
y.  Miller cl  al.  k  Woods,  1  L.  C.  L.  J.  122  S.  C. 

S^(;;i  A  plaintilfin  hisdeclarat-  n  cannot  alleere 
Imu.-elf  to  be  the  proprietor  of  ■  M'tain  etlects  m 
tiie  pos,.-ession  of  the  garnishee,  and  ask  that  the 
.«anie  be  sold  to  satisly  the  amount  of  a  iiKl-nient 
against  the  defendant.  Nordheimer  et  al.  v.  Hoi, 
k  Lmelin,  Hi  L.  C.  H.  29s,  C.  C.  ISGtJ.  '' 

8(i4  The  contestation  of  a  garnishee's  declara- 
tion .sliould  be  accompanied  bv  a  notice  to  the 
garnishee  in  ordertluit  lie  nii!>  a'nswer  \>.  Pcarce 
y.  kelhj  k  Masse  et  al.,  lO  1.,  C.  J.  249,  S.  C  R 

8C5.  Declaration  of  Garnishee.— Tht.'  deda- 
ratioii  of  a  tiers  saisie  is  conclusive  until  con- 
tested and  disjiroved.     Smith  v.  Bourne,  H  Rev 
<le  Leg.  304,  K.  B.  1809. 

SfJO.  An  answerofa^uTssawje  wliicli  woukf 
l>e  no  answer  to  a  demand  bv  liis  creditors  is  no 
answer  to   the  attacliing  creditor.     Brchant  v 

^ZT'L"^  "/■'  ?  l^'''''  d''  l^''?'  '^OS,  K.  B.  1812. ' 
8b7.  I  lie  declaration  of  a  tiers  saisie  must  he 
positive  "I  do  owe-'  or  ■'!  shall  owe"  at  a 
time  certain,  not  "I  mav  owe."  Therefore 
where  It  was  sworn  that  the'debtof  a  tiers  .mi.sie 
depended  upon  a  contingencv  he  was  discliar-ed 

k'b   1S21    ^'^'"'^''"'  ''  "'''  "'  ^^''''-  '•''  l^'--  ^^^' 
■'<(i8.  If  a  tiers  sai.s-ie  when  examined  denvtiiat 

le  IS  indebted  to  the  defendant,  it  is  conclusive  if 
Ills  declaration  be  not   contesteil  and  disproved 
Ji''liin.'ion  v.  Jteifenstein,  3  Rev.  dc  Leg.  347 

8«9.  Where  a  g.arnishee  made  a  declaration  to 
ic  ellect  that  he  h.t.l  given  to  Ihe  defendant 
tliree  negotiable  promissorv  notes  which  were  not 
'lie  yet  but  the  interest  upon  which  had  been 
<  emandei  from  him  by  a  third  party,  and  that 
tlie  (lelendaiit  li.ad  an  interest  in  contestin.'  the 
lUtachment  of  such  third  |iarlv— //eW,  that  no 
.ludgnient  could  be  rendered  against  the  garnishee 
ii|)on  such  a  declaration.     La  Banque  du  Peuplc 

c  c  p  "         ^'  ^^"  '''^'  ^-  ^-  i^^*^'  ''^-"^ 

870.  A  garnishee  may  be  permitted  to  make 
HIS  (Ieclaration  as  such,  after  judgment  rendered 
against  hmi  by  detiiult,  and  even  alter  execution 
lias  is.sued  to  levy  the  amount  of  such  judgment. 
A><jl>-ews  X    A'obertson,  1   L.  C.  R.  140,  S.  C. 

iS5',1m'(Tc?p'''''''''  '^  ^'-  ^-  ^-  ^^'  ^-  ^- 

P71.  Where,  in  the  declaration  of  certain  <rar- 
nishees,  they  referred  to  certain  written  docu- 
nients— //f./,;,  on  motion  of  jilaintitf  that  thev 
could  be  reipured  to  furnish  such  documents  at 
tlieir  own  expense  .as  exhibits  in  support  of  their 
declaration.  For.v/th  v.  The  Canada  Baptist 
Juissionan/  Societi/  &  Iteemino  et  al  '^  I  C  I 
107,  S.  C.'l852.     ■  '''  ■'" '  ■ 

872.  Where  the  garnisliee  makes  his  declara- 
tion helore  the  return  day  mentioned  in  the  writ, 
a  bailitl  s  certificate  must  be  producetl  ehowiiic 
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that  notice  lias  lieen  ^.'ivcii  to  the  plaintiff'  or  his 
attorney,  at  least  twonty-llmr  hours  jiroviotisiy, 
that  lit"  iiitciidi'ii  to  iiiaive  his  ik'i'larution  before 
tlie  return  of  the  writ,  and  a  (lecliiration  thus 
made  witliout  siich  notice  will  lie  rejected  on 
n\otion.  VirsaiUe.i  v.  Hailetj k  Kt-rshaw  et  al., 
y  L.  C.  J.  815,  S.  C.  IsiM  ;  ()18  C.  C.  P. 

87;{.  A  jiarnishee  wlio  has  lieen  condemned 
under  an  erroneous  declaration  liy  him  made 
may  lie  relieved  from  the  judjrment,  and  may  be 
jierinitted  to  make  a  new  declaration  by  payin<; 
the  costs  incurred  on  the  first  one.  Atkinsnu  v. 
W(ilk<:r  k  Sinreniir.i,  U  L.  C.  J.  00,  S.  C.  ISO'.). 

874.  The  fjarnishees  made  a  declaration  by 
their  secretary-treasurer  that  they  owed  the 
defendant  !!«l,2tj  l.iiO.  They  sulisei|uently  allei.'ed 
error  in  such  declaration  and  male  apjilication  to 
be  allowed  to  make  a  new  declaration,  alle^rint! 
that,  at  the  time  of'  the  seizure,  they  owed  <lelen- 
danf  iiothinL' — IMih  adnnssible  tor  them  to  make 
a  new  declaration  on  i)aynieiit  of  costs  occasioned 
by  thealUved  error,  and  that  any  new  .leclaration 
could  be  Contested  like  tlieorij:inal  one.  liiclidrd 
et  al.  V.  I'll  he  k  La  Socicli'  Vuiimf'i  ,iiie  Friin- 
gaise  de  Cimntriwtion,  20  L.  C.  J.  2'JO,  S.  C. 
i87(i. 

875.  The  jrarnishee  who  has  not  made  his 
declaration  within  the  delay  prescribed  by  the 
code,  may,  nevertheless,  inaWe  ii  at  any  time,  even 
after  jndjrment,  on  payintr  the  costs  occasioned  U) 
the  jilaintifl'by  his  netrligence,  and  notwithstand- 
inj^li'Jf  C.  C."P.,  he  cannot  be  held  tor  all  cjsts 
of  the  attachment,  but  oidy  those  tlnis  incirred. 
Beaudiiht  v.  Duchanne  k  BMejlcur,2%  L.  C.  J. 
221!,  C.  C.  1870. 

870.  Ddiui  ill  I'liiiteitl. — A  contestation  by  the 
]ilaintitfof'the  declaration  of  the  L'arnishee  on  an 
attachment  after  judt;nient  will  lie  rejected  if  not 
znade  within  the  eijrht  days  limite<l  liy  the  rules 
of  practice.  Ma.fson  et  al.  v.  Ta.i.^ii  et  al.  k 
Ta.s.s-^,  0  L.  C.  R.  71 ,  S.  C.  1850  ;  020  C.  C.  P. 

877.  Where  the  plaintifl  after  the  expiration  of 
the  eijrht  days  allowed  to  contest  the  declaration 
oi'the  tier.<i  mi.sie  made  motion  that  thvtier.f  .sai.tie 
be  ordered  to  make  a  new  declaration — Held,  to 
be  too  late,  andilismi-sed  with  costs.  Warner  v. 
Rlnnchard  k  The  Mv/ur  et  al.,  2  L.  C.  J.  73, 
S.  C.  1857;  020  C.  C.  P. 

878.  Accordinj;  to  the  OSth  rule  of  practice  a 
contestation  of  the  declarali-n  of  the  garnishee 
cannot  be  filed  after  eijjht  dii  from  the  makinj: 
of  the  deidaration.  Jiniiieiui  v.  CharleboLs,  3 
L,  C.  J.  50,  Q.  B.  1857 ;  020  C.  C.  P. 

879.  In  the  Circuit  Court  a  contestation  of  the 
declaration  of  a  iler.i  .svn'.sfV  may  be  filed  after  the 
lapse  of'eiii;ht  days  from  ihe  lillnjx  of  the  declara- 
tion. Locell  \ .  Fimtitim  k  Arnton,!i  L.  C.J. 
284,  C.  C.  18(il  ;  020  k  losy  C.  C.  P. 

88(i.  The  delay  stipuRited  in  tiivor  of //*')•.«  .fai.iie 
that  they  should  not  be  held  to  pay  what  they 
owed  until  after  si,\  months' notice  had  been  jliven, 
could  not  affect  the  riiihts  of  the  creditors  who 
■were  entitled  under  tlieir  jud).'m<'nt  to  attach  all 
the  debts  and  property  of  their  debtor,  however 
held  or  in  whatever  manner  ilue.  Frost  et  al. 
k  Cameron  k  Graij  et  al.,  :i  R.  h.  157,  Q.  H.  18;{(). 

881.  Fjf'ect  of.— On  the  contestation  of  a  decla- 
ration of  a  pirnishee,  on  the  firounil  that  at  the 
the  time  of  service  of  the  writ  the  i!ompany  had 
in  its  liands  certain  money  belonjiinK  to  the 
detendant— //tZ</,  that  a  I'erbal  acce])tance  of  a 
(irall  by  tli.;;  secretary  of  a  corjwratioii,  and  of 


another  draft  by  the  accountant  of  such  corpo- 
ration, could  not  bind  the  company  so  as  to  pre- 
vent the  attachment  bv  sai.nie  arret  a})rh 
jiif/emeni  of  the  money.s  covered  by  such  drrA'tf., 
L'l/an  et  al.  \ .  Robinson  k  The  Montreal  and 
Champluin  JiaUirai/  Company,  4  J..  C.  J.  3><, 
Q.  H.  1800,  reversinij  S.  C,  2  L.  C.  J.  203, 185s; 
300  C.  C. 

882.  In  an  action  for  work  and  lalwr  done  aiiii 
materials  furnished,  where  the  defendant  pleadcii 
liavment  and  als(j  that  he  had  been  condemne.l 
n/ tiers  saisie  in  an  action  against  the  plaintiff  Inr 
a  larger  sum  than  that  (daimed  by  the  plaintifl— 
Jleld,  that  a  creditor  cannot  recover  against  lii. 
debtor  if  the  latter  ha>  e  been  condemneil  n- 
garnishee  in  another  case  in  which  the  creditor  i- 
(iefendant,and  tliat  more  es|iecially  when  iie  liu- 
commenced  to  ^alisfy  the  judgment  render 
airainst  him  as  sucli  garnishee.  J'arent  v.  Tut- 
hot,  14L.  t.  K.  127,  C.  v..  1803. 

883.  An  atlachinent  in  the  hands  of  a  tliiri 
party  is  valid  witliout  the  consent  of  studi  tliinl 
]iartv,  his  fiiilure  to  object  beiiii:  sufficient,  lirm- 
sard  k  Tison  et  al.,  18  L.  C.'j.  54,  Q.  B.  IsTa 
in 2  etseii.  C.  C.  P. 

8S4.  jixemi'tionsj'rom. — In  an  attaclimem  f; 
garnishment  of  moneys  in  the  hands  of  tiit 
revenue  inspector  belonging  to  the  delt'iidaiit  a 
an  infiinner  under  ihe  revenue  laws — Held,  ilia 
they  were  not  attatdiable,  and  the  altaehiiKn 
was  dismissed.  Leolerr  v.  Caron  &  Lemoiiier 
h.  C.  R.  287,  C.  C.  1858. 

885.  Liabiliti/  of  Garnishee. — A  tiers  saisit 
wdio  refuses  to  deliver  up  articles  .seized  in  h]. 
possession  is  giiiltv  of  cotitempt.  Feri/usnii  v 
Millar  k  Hooker,  3  Rev.  de  Leg.  305,  K.  B.  MX 

880.  Where  a  person  upon  v,hotn  a  wri!  n: 
attachment  en  main  tierce  had  been  served 
clared  on  oath  that  he  had  nothing  in  his  [vi- 
sion belonging  to  the  defendant,  liut  afterHani-, 
when  examined  as  a  witness,  admitteil  haviiii; 
number  of  articles  of  value — Held,  that  he  \va 
bound  to  give  a  detaded  statement  of  the  viiliii 
of  such  articles,  and  must  be  condemned  as  llv 
jK'rsonal  debtor  of  the  [ilaiiiliff  to  the  extent 
tiieir  value.  Grant  et  al.  v.  Teasel  &  MeSluim, 
17  L.  C.  J.  103,  S.  C.  iHT.i ;  619  C.  C.  P. 

887.  Liabiliti/  to. — A  Uers  .iai.iie  with  wIioe 
a  defendant  has  deposited   promissory  note,- 
his  favor  was  ordered  to  deliver  up  the  note.?  iiHi 
the   hands    of   the    prothonotary  of   the   ceiiri 
MeKai/et  al.  v.  Demers  k  Fauteui.,  11  L.  C 
284,  S'.  C.  1801. 

888.  Motion  ni/ainst  Garnishee. — A  plaiiiii! 
having  attached  a  sum  of  money  in  the  haiul-i 
the  garnishee  belonging  to  the  defendant,  he  cai 
not  nuike  a  iii"'i  ■;:  thiil  the  court  would  onlr 
the  ganiishee  to  pav  the  plaintiff  the  anioiiiiti! 
deduction  of'  the  amount  due  the  [ilaintitf  on 
judtrment  against  the  di'fendant.  Februi/i:r  fi 
'Foirier  k  Deiari,  7  h.  C.  J.  44,  S.  C.  1K02. 

889.  Of  Bonds,  ifv.— Where  the  ganii'lie 
made  a  'deidaration  that  the  defendant  liiul  li 
|iosited  with  them  three  debentures  of  the  oil) 
of  Hamilton,  &c.,  it  was  ordered  that  tlio  ''a' 
inshee  do  deposit  the  same  in  the  hand.-i  of  lli| 
Ijrothonotary  within  fifteen  days  after  servii^ 
upcju  them  <)f  the  judgmetii,  to  abide  the  decisi 
of  the  eourt.  Perry  v.  Milne  k  The  Oiila 
Bank  k  Milne,  0  L':  C.  J.  30i,  S.  C.  Ieii2i 

c.  c.  p. 

890.  Of  Effects  corporeally.— \\^\\^K  tlieplaiJ 
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tiff  caused  a  quantity  < 
the  hands  of  a  tliird  ] 
sible  ibr  the  debt,  bu 
him  (the  plaintiff) — i 
an  attachment,  where 
the  deli'iidant  was  ifi' 
proiiertv,  would  not  li^ 
S.  K.530,  K.  B.  ]8;i;i. 

891.  The  sheriff  ur 
by  garnishment  seized 
lorixireally  in  the  liani 
thiit  siieh  a  proceedin 
the  seizure  \inder  sv 
iiiillitv.  Fleck  v,  Stu 
S,  C.1803. 

892.  Of  Effects  in  n 
A  writ  of  atiachmenl 
an  assignee  p?r,«oniillv 
has  in  his  i)osse,--sion  in 
estate  of  wdiich  he  is  a 
money  must  be  distril 
Act  in  the  ordinary  wa 
k,  Croirn  k  Mitch'ell,  / 

893.  O/  Efrects  in 
attachment  by  garnis] 
curator  to  an  interdict  i 
against  the  interdict  <■ 
Feloi/nin  v.  Laniothe, 

894.  But  where  a  m> 
tutrix  to  her  minor  ( 
having  renounced  the  c 
up(jn  [lersonally  by  men 
to  leclare  wha"t  nioney 
minor  idiildren  or  owec 
lothem— 7/('W,  tluat  tli 
ilany,  of  the  tiers  sai.f 
III  her  minor  children  c 
'.}■  means  of  an  attach] 
must  be  settled  by  direci 
moiid  is  qual.  &"  Dumc 
Q.  B.  1871. 

895.  OfMonables.—I 
hy  the  plaintiff  of  tl 
the  hands  of  the  garnif 
shoidd  be  brought  int( 
testation  of  the  gartiishec 
pse.ssion  was  fn  framli 
tiff  was  liable  to  pay 
value  of  the  property. 
R.L,  l.-SS,  K.  B.  1830. 

m\.  Of  Property  of  H 
-Where  a  wifi',  under  i 
of  property  from  her  I 
all  the  property  which  I 
alloH-ed  nothing  for  imj 
pro|K'rty  by  her  husbanc 
meiit  by  garnishmen't  in 
a  creditor  of  the  husi 
aitiount  of  debt  and  co 
liiii  not  exceed  the  vali 
n*  established  bv  proof 
Fmtaine,  8  L.  0.  J.  1' 
1315  C.  C. 

897.  Of  U.mfruct.—} 
u>ufnict  is  accepted  eit 
plication,  the  rent  which 
1"  not  subject  to  garn 
hdoin  k  Dusseault,  4 
=Sfi  C,  C. 

898.  Of  Wages  not  d, 
ol  an  attachment  after  ji 
the  defendant— //eW,  tin 
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tiff  cau.«e<l  a  quantity  of  timber  to  be  attnclied  in 
tlie  liands  of  a  third  parf.  who  was  not  respon- 
sible ior  tlu  debt,  but  a.-i  a  nicnns  of'peourinL' 
hini  (the  plaintiff)— //«-,;,  in  appeal,  that  sueh 
an  attachment,  wlierebv  any  other  person  than 
the  deltMidant  was  ilivested'of  the  n<jsses.sion  of 
property,  would  not  lie.      Wowl  &  Gates  et  ah, 

891.  The  siieriff  under  a  writ  of  attachment 
by  garnishment  8eize(i  a  quantity  of  railroad  inm 
corporeally  m  the  hands  of  the  ;iarnishet — Hdd, 
that  such  a  proeeedinf;  was  entiielv  illej-al,  and 
llie  seizure  under  such  circumstances  was  u 
millily.  Fleck  v.  Siumes  et  at.,  7  L.  C.  J.  250, 
S.  C.lSil.S.  ' 

81)2.  O/Effl-cts  ill  the  fiamh  of  an  Assignee.— 
A  writ  of  atutchment  by  jraniishment  "apiinst 
an  assipiee  p'-rsnnally  tcideclare  what  nionev  he 
has  111  his  jiossession  hel'.-.ijriiiL'  to  a  creditor  of  an 
p,.^tate  of  which  he  is  assifrnee  will  n(,t  lie,  a-  the 
money  must  be  distributed  under  the  Insolvent 
Act  111  the  ordinary  way.  Ctementtooi  y.  Crown 
k  trinrn  &  Mitehell,  4  R.  L.  (;;-)H,  S.  C.  1872. 

8y;i.  Of  F/ferts  in  hands  of  Curator.— An 
attacJiment  by  irarnishment  will  lii'  ajraii'  '.  a 
curator  loan  interdict  under  a  judirment  rendered 
a.'aiiist  the  interdict  and  the  cu'ratoi'  as  such. 
leloqnni  v.  Lamothe, .'{  R.  L.  58,  S.  C.  1871. 

Hill.  But  where  a  mother  had  fieen  appointed 
tutri.v  to  her  minor  children,  and  atierwards. 
Im-inj,' renounced  the  community,  she  was  called 
upon  personally  by  means  of  a  writ  o\' sai.ne  arret 
to  leclare  what  money  she  had  lielonging  to  .-aid 
minor  cliildren  or  owed  in  her  iier-onal  capa(  itv 
to  i\w\u—Hdd,  that  the  amount  of  indebtedness. 
It  any,  ot  the  tiers  saisie  in  her  quality  a.s  tutrix 
10  her  minor  children  could  not  be  eiKjnired  into 
:y  means  of  an  attacliment  by  garnishment  but 
must  be  settled  by  direct  action"  Vorion  k  Drnni- 
mmd  is  <jual.  &,  Dumont  &  Dorioii,  ,'5  R.  L.  00, 
Q.B.  1871. 

81)5.  Of  Movables.— Held,  that  posses,«ion  taken 
by  the  plaintiff  of  the  dehtor'.s  property  in 
the  hands  of  the  garnishee  was  a  matter  vvhich 
should  be  brought  into  iHscussion  by  the  con- 
testation of  tlie  garnishee^  <leclaration,'and  as  that 
|)(Wses.sion  was  m  fraud  of  the  creditors,  the  plain- 
tiff was  liable  to  pay  to  the  creditors  the  full 
value  of  the  property .  Munt<jomei-y  &  Price,  3 
R.  L.  hiS,  K.  U.  1830. 

m  OfPropert;/  of  Husband  in  haudsof  Wife. 
-Where  a  wile,  under  a  judgment  of  separation 
ot  property  from  lier  husband,  had  taken  back 
a  the  property  wliich  belonged  to  her,  but  had 
allowed  nothing  for  iniprovenients  made  to  her 
property  by  her  husband— //e/,/,  that  an  attach- 
ment by  garnishment  in  the  hands  of  the  wife  by 
a  creditor  of  the  husband  wouhl  lie  for  the 
amount  of  debt  and  costs,  where  such  amount 
■.Kl  not  e.\ceed  the  value  of  the  imjirovements 
&•;  established  by  proof  Dnntre  y.  Trudean  k 
f'Tijaine  8  L.  C.  J.   1.35,  S.  C.    1804  ;  1304  k 

8!)7.  Of  Usufruct.— HnXW  the  legacy  of  an 
iwitruct  is  accepted  either  expressly  or  by  im- 
plication, the  rent  which  constitutes  the  usufruct 
I-  not  suhject  to  garnishnienl.  liourdoin  y. 
M<imk  Busseaulf,  4  R.  L.  480,  C.  C.  1872- 

'ibb  C.  C.  ' 

898.  Of  Wages  not  due.— On  the  conteptation 
01  an  attachment  after  iudgment  of  the  wacren  of 
Ihe  defendant— //eW,  that  wages  not  due  ut  the 


by  the   garnisliee 
Gregory  k  MUh, 


time  of  the  service  of  the  writ  could  not  he  at- 
tached.   Malo  V.  Adhemar  &  La  Banaue  dn 
Penpte,  1   L.  C  J.  270,  C.  C.  1851  ;  558,  sec  6 
013  ic850C.  C.  P.  * 

8'J!I.  On  the  contestation  of  an  attachment  of 
wagc.s— /YeA/,  maintainin!;  the  dclaration  of  th( 
gariiishee,  tliut  wages  cot  yet  dv.e  at  tiie  time  of 
the  service  of  tlie  writ  could  not  he  seized  under 
such  attachme!it.  Sternberg  et  al.  \  Dresner 
k  Eran.s;  4  L.  C.  J.  120,  S.  C.  1859 ;  558,  sec 
5,  013  A:  850  C.C.  P.  ' 

900.  Wages  not  due  at  the  time  of  the  service 
of  the  writ  are  exetiipt  from  seizure.  Wurtel'' 
eljil.  y.  /•  "glas  k  Tlie  Mayor,  ,tr.,  1.4  L.  C,  J. 

1  (  ,  S.  C.    1     n9. 

901.  I'ower  of  Court  in.— On  the  contestation 
of  a  garnishee's  declavation— /Mi',  that  tlie  court 
Could  not  look  into  accounts  lietween  the  'ar- 
ni.-hee  and  a  jiarty  not  in  the  leciird  in  order  n 
determine  what  >nay  be  due 
to  tlie  deteiidnnt.     Irelaml  v 

2  L.  C.L.J.  132.  S.  C.  1800. 

902.  IfighLs  if  Ih'Jcio'iant  nnder.—\fhm  a 
plaintiff  who  has  obtained  jii.lgment  against  a 
garni>hce  negU'i-ts  or  refuses'  to  enforce  payment 
from  the  garnishee,  the  di'teiidant  will  he  eni- 
jMiwered  to  cause  the  isMie  (jt  a  writ  of  execu- 
tion lor  the  levy  of  the  amount  due  by  the 
garnishee,  which  amount  will  ))c  lield  by  the 
sheriff  subject  to  the  order  of  foe  court.  The 
Qmlhr  Bank  v.  Stuart ef  al.  k  Tlie  Quebec  Fire 
A.-i.^nranre  Co.,  14  L.  C.  R.  101,  S.  C.  1863. 

90.3.  Bight  to  jnoncys  under. — Where  moneys 
attiu  bed  by  a  writ  oi.iai.iic  arriitaeant  jw/ement 
lia'f.  (:ien  dejKisited  in  the  hands  of  the  I'rotho- 
notary,  an  official  assignee  has  a  right  to  claim 
them  as  tiers  omiosant,  in  which  case  the  jjiain- 
titf  has  (>nly  a  lien.  Ut  ccjsts  up  to  the  date  of  the 
publication  of  the  attacl.nieni  in  in.'^olvency  under 
wdiich  the  a.ssignee  was  ap|Kiinted.  Macfarlane 
et  al.  V.  Bel'  k  Dougall  et  al.  k  Burn,  lO'L.  C  J 
20,  S.  C.  18(i5  ;  Ins.  Act  1875,  sec.  3. 

904.  Whin  void. — On  apjieal  from  a  judgment 
on  a  writ  of  attachment— //<'/(/,  that  an  attadi- 
ment  under  the  On!,  nuance  of  1787  could  beset 
aside,  if  it  be  not,  ;n  the  language  of  tlie  law, 
against  the  estate,  debts  and  eflects  of  the  de- 
lendant  t(j  be  attached  in  the  hands  of  .some  per- 
son in  particular,  and  does  not  contain  a  suni- 
luons  t(i  him  as  well  as  to  riie  delendant  to  appear, 
and  if  it  be  not  accompanied  by  an  injunction 
from  the  judge  to  the  sheriff  to  retain  tlie  effects 
."cized  to  abide  the  judgment  of  the  cou'-t,  and  if 
If  appear  in  the  <leclara'ion  that  the  debt  sworn 
to  have  been  cancelled.  Richardson  &  Molson 
et  al.,  S,  R.  370,  K.  B.  1829. 

IV.  Conservatory. 

905.  Where  a  sale  of  tlour  liiul  been  made  on 
credit,  and  alter  the  term  of  credit  had  expired, 
the  purchaser  died  insolvent  without  having  paid' 
the  purchase  money,  and  the  vendor  sueil  out  a 
writ  ot'  attachment  by  conservatory  process  to 
seize  the  Hour,  which  was  still  intact,  until  it. 
could  be  sold— 7/eW,  dismissing  the  motion  of 
defendant,  that  no  affidavit  was  required  with 
such  attacliment,  n-s  in  the  case  of  .i  .limplp 
attachment  before  judgment.  Leducv.  Tourianu, 
6  L.  C.  J.  24,  S.  C.  1801  i  In.s.  Act  1875,  sec  82! 

906.  And  in  another  action  for  the  price  of  1000 
barrels  of  flour  sold  to  the  defendant  the  plaintiff 
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also  (leiiianiled  attaohinent  of  Ihe  saiil  flour  In' 
oonsiTvator^'  proco^'i^ — Hell,  ami  r.r(l(>rt'il  tliat  the 
flour  lit'  (ieliveroil  to  the  plaiiititr  on  his  ;j:iviu;; 
security  tor  the  ainoniit  of  the  vahie  thereof  at 
ihe  time  of  its  heiui;  so  delivered  back  to  hi;n,  to 
abide  tiie  decision  of  tlie  court.  Bablwiii  v. 
liinmor,:  ct  ftl.,  tl  L.  C.  J.  2I»7,  S.  C.  lw(il. 

1107.  In  the  case  of  a  cunservatory  attnehinent 
under  tiie  ITllth  artiidc  of  the  Custom  of  Paris  of 
a  quantity  of  wheat  on  board  a  vessel  in  the  port 
of  Miintreal  the  cnurt  cannot  auihoi'ize  the 
removal  bv  tlie  slierill'oftldur  or  other  cunimoili- 
ties  .stoweil  alwve  the  wheat,  in  order  to  admit  (if 
the  actual  seizure  of  the  wlkat,  Diicliesnaii  ct 
vlr.  v.  }r,(/f,  S  L.  C.  J.  Kill,  S.  C.  lK(i4. 

DOS.  'I'he  jilainti"' '  niu  .,  action  in  revendica- 
tiiiii  ot'a  ijuanlity  n;  nt)\)>  |iurclias  'ij  by  him,  and 
which  (he  seller  refused  to  deliver — Hd<l,\\\M  he 
had  a  ri:.'ht  to  a  saifii  consercatdire,  but  not  t.i 
an  attai'hment  in  rcvendication,  a~  th.e  sale  had 
had  nevi'r  been  l)erfccteil.  Killi/  iii nt.  v.  Mrn-illi', 

1  i:.  L.  i',)d,  .s.  c.  K.  i8(;;);H7t  c.c.A;  am 

€.  C.  p. 


V.  D.\ma(;ks 
DAMAfiKS. 


Foil,    \viiK\    I'N'KovN'nEn,    see 


bona  Ji'te  iiroj.ert_v  in 
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909.  A  jilaintitT  :-emu!i 
the   possession   of    his    de 

damages  tuwai'd.  a  tliird  iierson,  owner  of  tli^ 
projjortv.  M'Donalil  v.  Luloiide,  13  L.  C.  J. 
.331,S.'C.  1S(;9. 

VI.    E.XE.MPTIONS  FiiOM. 

910.  Money  in  the  hamls  of  the  otHcers  ot  the 
Admiraltv  cannot  lie  attached,  rerrault  v. 
MrCarf/w.  :i  Kev.  de  Leg.  liOil,  K.  B.  IsK;. 

911.  Uiiiler  a  judgment  against  the  defeniiant 
it  was  sought  to  attach  a  pension  granted  to  her 
as  widow  ot'  a  pilot  from  what  is  known  as  the 
"Decayed  Pilots  Fund"'— //i///,  to  be  e.\em]il. 
Leliirre  et  <il.  v.  /idillari/uini  &  The  'rrinity 
House,  :\L.  C.  R.  420,  C.  C.  1«5;{. 

912.  Under  a  wi'it  of  attachment  before  judg- 
•lent  the  sheritf,  among  other  things,  seized  a 

chest  of  drawers,  which  the  detendant  alleged 
contained  liooks  of  accounts  and  papers  whicl; 
were  not  attachable.  On  a  petition  to  have  them 
restored  to  him,  he  was  ordered  to  o]jen  the  cliest 
and  allow  an  inventory  to  be  made  of  the  things 
contained  in  it,  which  having  been  done — llcht, 
that  liooks  of  account,  titles  and  papers  iielonging 
to  the  defeniiant  were  exempt  from  attachment, 
and  must  be  restored.  Frnxer  v.  Loisel/e,  .O 
L.  C.  R.  299,  S.  C.  lH.").j;  oJ(J  d  seq.  C.  C.  P. 

913.  Moneys  jiavable  on  account  ot'  a  contract 
pending  with  the  War  Dejiiirtment  tor  erection  of 
fbrtitications  in  this  ])rovince  are  not  liable  to 
attachment.  Filts  v.  Pilim  ct  al.  k,  H.  Hf. 
liecretavi)  of  State  /'or  the  War  Dcpnrtment 
ct  al.,  13  L.'C.  J.  l(jj,  S,  C.  18(i9,  k  12  L.  C.  J. 
289,  S.  C.  18(i8. 

914.  No  attachment  in  the  hand«  of  the  Secre- 
tary of  War  will  lie  under  any  circtinistances.  ]b. 

VII.  For  Rkxt. 

915.  A  sahie  gngerie  may  be  liad  on  the  lease 
of  a  farm.  IfamUton  v.  Constantineaii,  3  Rev. 
<le  Leg.  305,  K.  B.  1812;  873  C.  C.  P. 

916.  The    les.sor  to  use  the    right  of    saisie 


gayer ie  par  droit  de  suite  is  bound  to  declare  and 
prove  that  the  le.s.see  ha.s  not  letl  Hiifficient  furnj. 
ture  to  .secure  tlie  rent.  Zeigler  v.  MacMahuii, 
1  Rev.  de  Leg.  95,  Q.  B.  18-15 ;  873  C.  C.  P. 

917.  In  an  action  torrent — Jlcld,  that  tliej^co. 
c!?-s-rcrlji(l  of  seiztire  could  be  left  at^tlio  domicile 
of  the  defendant  allhoujili  he  be  absent,  and  that 
such  defendant  could  be  legally  constituted  tin- 
guardian  of  the  etl'ects  seized,  and  be  compelled  liv 
roiilndnl  par  corps  to  priniuce  the  same,  unle» 
he  can  establish  that  when  the  seizure  first  lit- 
came  Icnown  to  him  the  elf'ects  were  no  lotiger  iii 
his  |iossession.  Mnnn  v.  Halt'crty,  I  L.  C.  H 
170,8.  C.  ISJO;  .S75  C.  C.  P.  ' 

91 S.  Where  a  lesscjr  had  olitained  judgment 
under  an  attaciiment  tor  rent  against  liis  le.ssir, 
and  eiglit  months  utterwards,  when  the  grxxls  huil 
been  reniove<l  to  the  premises  of  another,  seizcil 
under  a  .vrit  of  Fi.  Fa. — //('((/,  that  the'plaiiuiil 
]..,,|  reserved  to  him  a  preti,'rential  claim  to  the 
lirejinlice  of  the  sec(jnd  les-^or,  although  he  liiiii 
not  been  notilied  oi'  the  seizure.  jioiiner  v. 
Hamilton  k  Johnson,  0  L.  C.  R.  42,  S.  C.  l.sjii. 
873  C.  C.  P. 

919.  The  ]miceedings  in  an  attachment  fiirreiit 
and  ejectment  camiot  be  maintained  under  the 
Act  uides.s  tbunded  on  a  lease  or  on  proof  of  occu- 
pation with  the  consent  of  the  ))ro})rietor.  J)u- 
bean  &  Dubeau,  8  L.  C.  R.  217,  Q.  B.  1857  ;  ss; 
C.  C.  P. 

920.  Where  the  lessee  leld  under  a  lease  Inv 
two  years,  and  removed  his  gotnls  from  the  \m-- 
mises  before  the  term  had  expired — Held,  that  lln- 
lessor  had  a  right  to  a  writ  of  attachment  pur 
vtiic  ordinaire  anil  also  par  droit  de  suite  In 
secure  his  rent  tor  the  balance  of  the  term 
Jloilier  v.  /()/(/,  4  L.  C.J.  15,  S.  C.  1859;  1(121 
C.  C.  &  873  C'.  C.  P. 

921.  A  writ  of  ."ai.iie  gagerie  in  an  action  fir 
separation  from  bed  and  Uiard  issued  on  tin' 
petiticjii  of  the  i)laintifl',  which  aliened  tliat  she  \v:i- 
credibly  intiirmed  and  verily  believed  that  tlu' 
deli'iidant  to  fi'ustrate  her  action  and  her  righi, 
intended  to  dispo.se  of  ami  make  away  with  lii:- 
property  ami  ellects,  the  said  writ  being  so  issiu-il 
bv  onierof  a  judge  in  eluunbers  to  seize  ami  attucli 
all  the  jiroperty  ami  elfects  of  the  deli'iidant  wlicr- 
ever  the  same  may  be  found  within  the  district— 
Held,  to  be  giKMl  and  valid.  Idler  v.  Clarke,  11 
L.  C.  R.  m),  S.  C.  1800;  204  C.  C. 

922.  In  an  action  coiniivnced  hy  saisie gagerit 
the  declaration  must  be  served  either  by  I'li'iHisi!- 
iiig  a  copy  with  the  clerk  ol'  the  court  within  the 
eight  days  after  service  of  writ,  or  if  serveil  in 
ordinary  cour-e,  must  tie  served  on  dell'iidiiiii 
giviiig  the  usird  delay  beti ire  return.  Ward\. 
Cousine.  9  L.  C.  J.  2H,  S.  C.  1801 ;  850  C.  C.  P, 

92:!.  In  (.'ii^i's  of  saisie  gagerie  in  the  Circuil 
Court  the  dei'laration  need  liot  be  .served  by  tlie 
bailitV,  but  mav  be  lell  at  theprothouotary'soilii'i., 
lirahadi  k.  lierqeron  ct  al.,  10  L.  C.  J.  117,  Q.  B 
18111; ;  C.  S.  L.  C.  cap.  83,  .-ec.  57. 

924.  And  the  service  of  the  declaration  is 
sutlicient  althi.iugh  an  interval  of  five  days  do  nni 
remain  between  the  service  (jf  thedeclarat'oa  aii<l 
the  return  of  the  writ.     lb. 

925.  As  between  landlord  and  tenant  the  sniai' 
gagerie  par  droit  de  suite  may  be  made  al'ior 
eight  days  trcm  the  removal  of  the  m-nxln  iVom 
the  leased  premi.-^es.  Sernirier  v.  Laifarde  et  ul, 
13  L.  C.  J.  252,  C.  C.  1809;  1023  C.  C,  &  873 
C.  C.  P 


926.  Where  goo<l: 
Ijiidicial  sale  are  all 
main  in  tiie  liouse  c 
sold  as  part  of  tlie  tin 
liir  effects  are  not  rei 
Itlic  landlord  for  rei 
liitliichnient.  Lercil 
|h.  C.  J.54,  S.  C.  18 

Vnl.   Il.LKO.VL. 

il2V.  The  jilainiill' 
Icrnwii  land  agent  to  i 
Jliiy  of  timber  alleged 
lljr  go\ernmenl  due.- 
Illiat  a  seizure  made 
li)t'r.''oiis  who  have  no 
Biilely  null  and  voiil, 
|j;l,'S.  C.  I,S6(;. 

928.  The  clerk  of 
lliiiiiages  caused  bv  tl 
lliacliineni.      McLen 
L  140,  S.  C.  1«72. 


X.  I.v  Revkxi)ic.\ti 

i)29.  Amdaeit  for.- 
II  ivvemlicati(jn   liy  a 
tv'i^—Held,   that   an 
lary  to  obtain  a  writ 
|/(//.  V.  Feri/tison,H  L 
I.C.P. 

J  ll.'iO.  In  another  sim 
Itliiiavit  was   not  ,/,>  r 
jayn.son,2  L.  C.J.  i(j 
j  931.  Where  an  attac 
iii'Hsel  wa.s  issued  on 
lie  les.«ee  of  the  vessel 
Irr  at  a  United   Statt 
[econiein.solvent.and  tl 
p  Upper  Canada  accord 
J  line  course  call   at 
|!aies,and  would  in  ail 
Ir  tiie  payment  of  su 
lull  alHilavit  was  snlH( 
|a-  eontirnied.     Jx'outh 
■  C.J.  45,  S.  C.  1859; 
l!i:i2.  In  an  attaclmien 
lat  such   attaciiment 
Tl<rnieiit   without   atlid 
tkimqiHon,  12  L.  C.  R 
[.  C.  P. 

hx\.  Bg  Assignee. — V 
I  Iho  waggon  inaker  fl: 
JitU'canie  insolvent— j 
liMiisiiivent  estate  coul 
|ilKiut  giving  seciiritv.i 
iiair,-.  Stewart  v.  Ledc 
■73. 

I''W.  Contestation  of.- 
Tit  of  revendication'aii 
T'liT.on  thepjund  tin 

I'liivit  were  insnlhcieiit 

I'lavit  was  tiianilivtiv 
f^AmX  on  moticin,  In 
T'ti'il  ail  issue  on   tiie 

xtiiiirc  was  by  exeepti 
li!'.  V.  Mcl'hcrsoii,  9  L 

V  C.  C.  P,  ijr  Hupr:!,  art 
pi.  Delay  in.— In  a 
rt'iiilicatioii  must  be  ni 
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1.  926.  Where  g,-xxk  wl.icli  have  heen  .ol,I  at 
lj,i,licml  sale  are  allowed  l,y  tlie  i,ur,;luiser  t.,  re- 
linnin  in  t.ie  umse  or  IniiMing  where  thev  were 
IsoM  a.  part  ot  the  fun.iti.re  thereof,  tlie  sai,l  g^lj,  ' 
l„retect.  arenot  reheve,!  fro,,,  the  p,-ivile;eH  of 
Itk'    "Mdlord    lor  re„t,a„,i    a,v   still*  s,il,j,r„    ,, 

I.  C.  J.  54,  S.  C,  ls:2;  I(J:i2  c.  c. 
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vnr.  ii,i,K(iAL. 


!)2,  The  i,lni,i[iil' i„v,„,i,,  ,„,,j„„  ,^,„,i  , 
|,T,nv„  u„,  a,i.^e„t  to  ,vc,r  t  the  vuh.e  .,f  a  ,,„a„- 
Itity  01  ti„,l.er  allege,!  to  have  hee„  seize,!  l,v  hi  , 
fc.|'  ■'n^el;,„„e„r  chies  a,„i  illeoallv  s,,!,!--//./, 
Ihat  a  se,z,„v  n„ule  „f  ,„-o,,e,lv  i,i  thehainisof 
K.rso„-who  have  not  le^^al  title  the.vto  is  a hs^. 
Putelv  ,„,ll  and  vo„l.     Ri.urd  v.  Jielb;  1   R    L 

..I,    ft.  (-  .    l.S(j(). 

928.  The  clerk  of  the  r,„„.t  is  .vsjion-ihle  lb, 
|laiiiii;res  causeil  liv  the  issue  of  an  i 

.140,8.  C.  1M72 


resj),,,). 
...,.,  ,,„.  ,>,,u. ,,,  an  illesral  writ  uf 
MrLcmi'm  v.  Hubert  tt  aL,  4  K. 


X.  I.v  Rkve.ndic.^tio.v. 


VJ.  4fidap>(  for.-U   a  ease  of  attael„„ent 

)  revem  ,eat,o„   i,y  a   ve,„lor    ,„„ier   his    privi- 

Uwy/.A/     that   an    alii,iavit    was    „ot    ,  eee,-- 

larv  to  ohta,,,  a  wnt  ,„  s,,,-!,  ea.se.      L'o!,e>/,on 

^id.y.  leryuson,  H  L.  C.  R.  23»,  S.  C.  1«5S ;  8«« 

!i:iO.  Ii,  another  similar  ease-ZW,/,  that  the 
ith.iav,t  was  „,„  ,/,  ,/,/„,„,.  sindnfr  e/  d  y 
w/nso,,,  2  L.  C.  J,  101, S.  (J.  1«58;  W]fj  C   C  P 

m.  Where  ai,  attachment  in  revendicatio,',  of 
jVtMsel  was  i.ssiieil  on  aliidavit  to  the  etfeet  th,it 

k  lessee  o  the  vessel  had  incM.r,v,llia|-^L,S 
!«■  at  a  Unite,l  States  port,  a,„l  that  he  ha 
■  o„,e  „,solvent,  and  that  .slionid  he  r„n  the  ha 

I  pper  Canada  aee.,rd„,^.  to  her  trade,  she  wo,. 
|.  line  eour.se  call  at  sneh   ixa^t  i„  tl,e  U,,i    d 
.ates,and  wonld  i„  all  p,.ol,al!ili,v  he  seized 
r  he  payn,ent  of  s,u-h   liahihiies-Z/c;,/ .,,  ' , 
h  alh,lav,t   was  sn,Keient,and  the  atta  1,',,    " 
la- e.,„l„,„e,l      JM  ,i  „i,  ,,  Ma.rher.m^l 

C.  J.  40,  S.  C.  iMjl) ;  sot;  c.  c.  p. 
:tt2.  Ill  an  attaehn,e„tin  revei,dication-//eW 
bt  .^>.cl,   attaehment    eonl.i    „„t    issue    iX^ 
b„e„t   wjthont    ailidavit.     /W/o«    ,/   „       .' 
W^o„,  12  L.  C.  U.  2^2,  C.  C.   18027  8t;u 

'.'■a  lin  Assignee.-Whm-  a  wa-,,,,  „.as  hel,l 
.llowafrgon  maker  fhr  repai,v,  and  the  own  , 

..U.ca,,,e,,,.solve,,t-//4tha;theasi.n,:   f 
msolvent  estate  eon  Id  „„t  claim  ,}„.  w,',, 
K  Ug,v„ig  .secuMty.tbr  the  paynient  of  si'^  • 
>r.-.   t->kumvt  V.  Leduux,  1 7  L.  C.  J .  KJT,  «.  c' 

W  Contestation  nf.-On  .notion  to  q„ash  a 
It  ot  revendicat.on  and  a  .seix.niv  made  thm^ 

>Tontl,e5r,.o,,,,dthat,healle,.atio,,s.     t   e 
I    M   we>-e  ms„lhc,e„t-//e/,/,  that   wheu'      e 

I    'Hi   o„    motion,   l„u   whe,v    the    athdavit 
*>t«    a„  ,.ss,.e  on  the  alleviations,  the  , ,     er 

w  <-■  I   V.  &  Hupi-d,  art.  8,')7. 

W'>.  Delay  in.~ln  a  case  in  insolvenev  tl,e 

hnl.cat.on,,K,sthon,a,lewithi,.fltlee;-d..!vs 


of  the  pale  and  within  eerht  ilnvs  nf  tl,n  i  >■ 

of  the  g.XKls  sought  to  he  .'cVeXl.    •     V  T''" 

tre  in   re  &   Smder.t  ef),7       t{     n    i^^''"'''" 

•'■i7.  GroiNid.'.-  o/:_G,«jds  .sol,]  (hi-  cash  a,,  1 ,    . 

;t?:,s*;i,:i;:;:,nif,i:^,.:^,.«n'""'' 

ll.'i''^.  Kevendieatio,!  tor  ni-onertv  ntt.„.i     i        i 

ta£i^Z'';e:L--j'-rn^ 

\'"ff,  '■  ^^'"'•^■•'"•'"«",  1  Rev.  ,le  Leg.  50(;,  KB. 

910.  In  an  action  in  reve„,lieation  of  an  ov  it 
I"  no  ,)„st,l,eat„>„  to  sav  that  he  wi"..  i-j^  i  /  '  ' 
»in!/efai.sm>tou  the  .leien,],,  t  "  s  i   „i"      ''"'"" 

A.^/yv.6...//.,,Her:,ej:4"S;rn; 
".ssiaJSii::.':;.:;:;.^-^;^^ 

i-'iusha,,dsg,.,,i;of  ;!':  i   ,.';';j'™'*'''^'|'i^, 

ven,lt;auo,lTh;s'ie;:.;ri;'""  r  '"^'r- '» ■•'^- 

"H-nher  clain.ed-/);/       a     he'"'  '  i  '^"'  '^'  "'« 


t  Sob  note  to  ii.igos  lo  &  22—  En. 
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the  cowrt—Jfdtl,  confii.ning  tliejuclpiicnt  (if  tlie 
court  bekiw,  tluU  tlie  lu'ticin  woiiM  lie  uit^inisHcd 
witli  cd.-t-.  Ilcarle  &  JJuf<^,  U  L.  C.  R.  290, 
Q.  B.  IWil. 

1»4(!.  Ill  an  iu:tion  in  reveii'licatidii  of  rrrtiiin 
nioviililen  allcf.'cil  to  Utivo  liee-i  illefrully  tictnined 
by  the  (leliniliiiit— //(-/(Z,  thai  an  action  in 
reveiiilii:utioi!  wonlii  he  to  recover  iiotise-sion  of 
movables  iile).':iliv  sii/.eil.  Luntjhii^  v.  T!ie  t'or- 
piinitidii  iif  l/ic  I'dri.i/i  of  St.  Roch  South  el.  itL, 
13  L.  C.  li.  317,C.C.  l!-'ti3. 

!)t7.  A  nuTciiant  shijiped  a  quantity  of  bars"'- 
ofdouron  avc.-sel  of  wliicii  iletendani  was  ma^'tcr, 
mui  (lefeiidant  refused  to  dehver  liiils  of  ladin'' 
tliereliii',  according'  to  thi'  inistoni  of  trade — llcliU 
tiiii!  iilaiiitilis  were  entitleil  to  an  attaciinient  in 
reveisdi"ation  to  recover  tlio  frin  !s.  MclJnlloch 
tt  '■'(.  &  Ha'liM,  1  L.  C.  J.  22'.)  cV  13  L.  C.  H. 
321,  Q.  H.1H(13;  hililO.  C.  F. 

'.Its.  Wherelhe),)  'i'ititt'bi'c  iighi  action  in  reven- 
dication  ol  a  (luant!-:/  oibopi-  ivUieh  he  had  jinr- 
chased  from  the  delendnni,  ;:.id  wiii./h  Ui(- latter 
liud  tidied  and  refused  to  i  ■liver,  altliouirh  part  of 
tlie  price  had  liceii  [iml—i'tid,  that  as  the  liojis 
iiijd  never  lieeii  weigiicd  liin'  the  sale  was  never 
perfei'ted,  and  attii'-lmien!  in  reveiidication  would 
not  lie.  K<'l/i,  t'  al.  v.  Mtnille,  1  It.  L.  I'J-t,  S.  C. 
K.  ISCi'.);  147'4  C.  C, 

1)41).  While  the  record  is  in  iippeal  an  applica- 
tion to  obtain  possession  o(  the  property  by  .idixie 
receii(l)c(i/iiiit  cannot  be  entertained,  llamiltun 
V.  Kelly,  1 0  L.  C.  J.  Kif^,  S.  C.  k  3  K.  L.  12K, 
1871. 

950.  And  /(«■/.',  in  ajipeal,  that  the  TCL'istpred 
mortgagee  of  a  barire,  who  is  also  holder  of  the 
eertificateof  ownersliip,  can  revenilicate  the  barge 
ill  the  hands  of  a  purchaser  at  jiulicial  sale  umler 
r,  judgment  against  the  mortgagors,  even  when 
fi.'.ch  mortgagors  liave  at  all  times  prior  to  the 
delivery  to  the  purchaser  bei'ii  in  actual  jmsse.s- 
sion  of  the  barge.  Kelly  k  Hamilton,  Ui  L.  C. .) . 
320,  Q.  H.  1H72. 

951.  Liability  of  Defendant.— Held,  reversing 
judgment  of  court' below,  that  the  detendant  in  an 
attachment  in  revendicalion,  even  though  the 
proprietor,  is  answerable  if  the  property  be  seized 
upon  his  land  and  he  fail  to  infiirni  the  plaintitf  in 
tlie  catise  who  the  real  jKis.se.ssor  is.  Ennis  v.  T/ie 
Grand  Trunk  Kailway  Co.,  2  L.  C.  L.  J.  113, 
Q.  B.  18t)6. 

952.  Of  properly  sold  conditionally. — The 
unpaid  vendor  who  has  sold  upi.in  conditions  which 
have  not  been  fiillillwl  has  no  right  of  action  in 
revendicalion,  but  simply  an  action  in  rescission  of 
thed( 
1871. 

953.  Privilege  of  Defendant.— Vf here  in  an 
attachment  in'  reveiidication  it  was  proved  that 
the  defendant  had  a  lien  on  the  things  seized — 
Held,  tiiat  he  could  not  be  e'l-oelled  to  deliver 
them  until  tlie  amount  of  his  .  '  '  n  was  deposited 
in  Court.  Bell  v.  Wilson,  0  •■  .  R.  491,  S.  C. 
1855. 

954.  rrncedure  in. — Wiiere  the  plaintifl's 
brought  action  to  recover  poHsession  of  certain 
che.stH  of  tt^a  which  they  had  sold  to  defendant,  but 
which  dt;e>idant  had  tailed  to  pay  for  according 
to  the  tenuH  of  sale,  and  still  held  the  paidcages 
unbroken — Held,  that  tlie  legality  of  such  attach- 
ment could  not  be  tried  on  motion  to  quash. 
Torrance  et  al.  v.  Tiiomas,  2  L.  C.  J.  98,  S.  C. 
1867. 


.^ ..- .., -npi.,  

the  deed.    Brown  &  Lemieux,  3  R.  L.  3(11,  Q.  B. 
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lllill      in-      lUir.     inn.i.v'i     '  "^      V.....     ,     ......     ......    I 

lilaiiititf  has  been  regulaily  put  in  possession 
them.    Janes  \.  Martin,  10  L.  C.J.  331,8, 


955.  In  an  attachment  in  revindication-  /.'.M.I 
that  the  ouiinsion  to  lea\e  with  the  delfiil 
a  copy  of  the  procks-viil'ul  o'  .-iir.nre  is  nM| 
fiital,  inasmuch  as  tlie  Ordoiiniinc-  of  1667  onlv 
recpiires  that  tbrmalily  in  cases  of  seizure  i), 
execution.  Moik<in  v.  Ji'ir/^nKn.  13  L,  <\  K. 
399, S.  C.  1803. 

9';0.  A  laiidloiil  took  an  atiachmenf  in  reveinj;. 
cation  against  a  piano  belongi-i,'  to  a  third  perNt 
alter  it  iiad  been  removed  Iim'ii  the  house  of  ||i. 
tinanl,  b-il  neglected  to  join  his  tenant  or  dcln,,; 
in  the  :.<\VM—Held,  that  the  action  must  ' 
dismis^^.d.  Auld  V.  Laurent  et  iL,  7  L.  C,  ,H 
49,  S.  C.  1^03. 

957.  Ri<i:<ts  of  Guanlion  under.— On  a  mor, 
for  a  rule  nl.^i  to  'oniiiej  a  gui'.rdian  to  deliver  liJ 
elli'cts  seized  in  vii'Mie  ■  'i  a  \\  rit  ol' iiui:ue  fXi'nulini  t 
//(/(j,thei'iianlia,i  'iia>  b-permiiied  l()niiike|iri(,[ 
that   he   bus  delivi  red  liie  etfccv  ,  and  that  tl,-f 

n  I 
H 

95S.  Salrfflhin(/s  .seized. — On  an  attaehimBJ 
in   reveiidication  ol  clii'Cts  of  a  jierishable  iiaii^I 
—  Held,  that  during  tlic  contestation  the  sliiTitl 
nii'dit   be  authorized   to  sell  them.     Wurklt\ 
Varault.  3  Rev.  de  ly>g.  394,  K.  B.  1848. 

9.V,I.  Service  <f. — In  s'  <'a.se  of  attachment ; 
reveiidication  by    a  veu'lor — Held,   \\\a.i  servj.J 
might  be  made  of  the  d'claration  in  such  caJ 
at  the  sheriff's  otiice.     h'vliertson  et  al.  v.  i'eiv*! 
,TO»,8L.  C.R.  239,  S.C.  1V)8. 

900.  W/ien  «»//.— Where,  \inder  an  attacliiiH  J 
to  .seize  iiroperty  in  the  hajils  of  one  person,  llJ 
shei ilf  attached' propertv  in  the  hands  of  anothej 
tiie  attachmeiil  was  declared  null.  Dni'M  l| 
Beandry,  6  L.  C.  J.  103  &  i3  L.  C.  R.  18,  Q. 
1S02. 

901  With  action  en  rescission— \r\  attachnic.i 
in  revendicalion  may  be  joined  with  an  actiuniif 
the  resiliation  of  a  deed  of  sale.  MHhot  is  qmM 
V.  I'errin  et  ai.,  6R.  L.  695,  S.  C.  1874. 

XI.  Motion  to  Qvasii. 

902.  A  motion  to  set  aside  an  attachment  riM 
state  the  cause  of  nullity .  Barlow  v.  liichurdu 
3Rev.deLeg.304,  K.'B.  1810. 

XIII.  Of  Immovables,  see  EXECUTIO| 
SALE  JrniciAL. 

9(i3.  Wliere,  under  a  judgment  for  the  anioiL 
of  a  commercial  debt,  an  e.\eculioii  was  placedij 
an  immovable,  transfer  of  "vhich  had  been  ni 
to  the  brother  of  the  de'    ir  ".bout  the  time  o: 
judgment  being  render 
the  transli'ree  oprxisei 
the  seizure  must  be  (■ 
non  domino,       '  co'- 
the  pretext  that    '.    ; 
Ma.f.wn,  4  R.  i.    .'>} 


'-I 


duly  registered,! 

eizure — Held, 
ler.d  to  be  made;  , 
01  be  maintained  ui>i 
•van  null.     McG(ncm\ 
'i.  1870. 


904.  AndAe^,  'jo.ihat  in  such  case  thepK 
course  wa.s  to  i.'fi  ■  .  the  title  by  a  rcvotaii 
action,     lb. 

905.  It  \H  not  uecct  ■< 
of  seizure  of  immovii: 
signed  on  the  place    > 
situated,  but  may  1* 
of  the  saisie.    Siinicat 


1 '%t  the  proch-n 
.-hould  he  made  I 
the  immovables^ 
\  imule  at  tlie  liuiiisi 
V.  Vienne  &  Vienm 
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XIV.  Op 

FvaOI.VE.NT. 


at: 

Mo.VE 


;i;i().  In  an   actio 

i  uiMiiit'   an  a.ssiiraiK 

-re    inoney.H    bek 

■,'lvenf,  lial'l  liecn 

i  JiaijJi  of  Montreal — j 

,siu;h  inonevH  bv  tli( 

l.v'izure  hacf  issued  n 

jet  this  country,  and 

jtlif  I'liited  States,     t 

\yjr>(/ation  Co.  v.  Ti 

](;/'Ac«'  York  &  T/i 

ij>i"</wetl  et  al.  &  Og 


\'V.  Of  Notk 


IN 


R.  L.  523,  S.'C.  R.  1871 ;  038  C.  C.  P 


!'67.  The  amount  • 
Wiiiiot  be  attached  in 
1/iVm  saisie.  Thure  \ 
%  B.  1813. 

XVI.  Of  TiMBEii  r 

pEEX  .MAUE. 

9G8.  The  respondent 
low,  attacJitfi  a  quautii 
pileiKlant,  hut  umn 
Inil  niercliandise  had  b 
jmler  a  written  agreeii 
lelendant  by  wdiicli  tlu 
lliould  \x:  considered  t( 
ktcoiiveyeil  to  markf 
[ffhedek'iidant,  andal, 
lave  tlie  sale  of  tlie  ti 
lereiidant  (br  any  balan 
jonofdisbursen'ients  ai 
er  cent,  upon  the  latter 
Imlahalfpercent.  uixm 
k;livery  to  appellant  bi 
htliout  fraud  or  collu 
liiiluT  could  not  beatta 
]r.i,  Imt  the  balance,  i( 
laiiititf  could  be  attacl 
K</An«i(  k  Maitland  t 

JXVII.  Of  Vessels. 

Ifil'J.  In  an  action  of  c 
llachnient  of  a  vessel  oi 
lachment  having  been 
|te  was  not  yet  due—// 
ready  Ibr  sea  could 
t»t  unconnected  with  tl 
\mnier,  S.  R.  453,  K. 

PX.  Sekvice  ly. 

jliO.  In  every  case  of  ,9a 

'  III' .*uiih,io,ied.    Ift 

1  ■Vimist  him  and  tlie  t 

Piti  IK)  proceeding  can  I 

£"■'  ";".  "-cii  if  tlie  tie, 

I'J/T.V  l><'f<^imart 
!;30i,  K.  H.  1810. 

I.    ;. '  ''  tielcndant 

|f««nm  and  Iiad  no  do 
imwit  i,swd~Held,  t 
plum  with  a  copy  of  tl 
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XIV.  Op    Monev    heloxoixg    to    Fn»v„.v- 


a   Ciiiiadi 


ii'ltj.  In  an  action  liv  a   i  •imwiin.. 
uraim.   an  as..ran„.   o^npr!;;:'"  1  '''^,™'^:-^ 

i;.uh'iofMontmil_//,,A/'    ,.'    /,        '  '^'.^  "    tl'" 

of.iM...onn,,y,a;d  uic^rn;::''7,;r'r''""^. 

f  !!,o  .  uiU'd  State...     r/(,.  (  W     f  I",""' '''"-^  "' 
XT.  Of  Note  ,n-  IIa.v„s  of  Drawer. 

XVI.  Op  Timber  i-pon  wiiicit  AcrAvcFs  .r.v.- 

PELX  .MADE.  "l'>A.\LES  HAVE 

jniler  a  written  a4e  ■  no  t    ,',        •  "•'  "^I'l^'la-'t 

Ter  cent,  upon  the  latter  «i7\  1  '  "."^'."''"^'  "'n 

Hal.alip'Trcent.uxV.Sal.S^^^^ 

Jeliverv  to  apnellant    et  L  ;f         ,    3  ""*'*'^p'' 


EXECUTIOlB^ni.  Of  Vessels. 


1969.  Ill  an  action  of  danmrres   flir  *i,o  ;ii      , 
lacluiient  of  a  vessel  o„  .>l^  ■  "^  '''^g**' 

pe/,w,  S.  li.  45;l;  K  B. 'ft,   ^ «'■"«'  «<  «^- 
K.  Sedvice  in-. 

^'^o'i:::'L;:od'°if'?rf7'V'''^'^^'^"'^«»t 
^"""wK,.le^/it;:;,tetofi;s:;?;^ 


ATTORNEYS  AD  LITE3I. 

'-'Micl,  |,,,i|i,i;.,  I  ,^Vl',e     -I      '■  '■■Y''^'"«l  ''.V  one 

-/-r«,^K.L.i2.,s.c:'iyS;8STS 

ATTAINI)EI;-.SV6'   CIVIL  STATUS. 
ATTOIL\EV-iV.  AGEXCY. 

ATT0i;XEl'^7^I^jTE.Aj_^^^ 
AD^  OCATES. 

•Action-  -V.^aixst,  !)74.      ' 

}'J.    Al'l-KAIiAMKOF,    i)75 

JV.  AnnoitizATioxoF,U76-y78. 

V  .  CosT^s  OF,  1)79. 

V  .    1>EEH    OF,  !)t<0,  9S1. 

V  .   JlAlMMTVOF,  <)S2,  983. 
TV     71       ■'"■'■"'-"^  OF,  !N4 
V    T>  ""''^"'^  "f''  !'''^5-9i)0. 
vf  \""'*"^t«  TO,  9!)l. 
Al.  PnuiATiox  OF,  990 
\ui  ^l;"'"'''^  Of.  yyS,  994. 
All.  SriKSTHTTiox  OF,  995-IOOT 

AIV.  feiRETVSIllP  OF,  1008. 
!•  ACQUIESCEXCE  IN  AcTS  OF. 

i"  Placeot'  tt  oS V  o  nn*  *"  1"°""'y  ^y  »  P««y 
was  an  acqniesm,"  i^'''  ',7'*'-^'  ■•epre,.enteJlmn 
first  attornevX "e^^^^^^^  "^  '''« 

!'otwitl,stancl  ng  any  irrlXiT^'"".?'' ^""^ '•'«' 
iiij;.    Biirroimhl^v  1^     ,^  '"  '''^  proceed- 

II.  Action  Agaixst. 

•im^tw^c^utrit ""?""";{  '^  "-»'="ed  by  pefi- 
taken  to  t  e  form  ofTir'"''-''  '[•  "°  ^^-^^Pfio"  i^ 
IWrauuTRZ  Tt  t'^^^'S^'"'?  against  him.* 

L'-'g.  3Io'  kT.  1816  "^  ^  ""'^'■**'  3  «^^-  ^'-' 

in.  Appearance  op,  see  PROCEDURE. 

thei:rJ!c!:Mif;::S^J'f;'  >"«  <>-  province  a„d 
file  in  tlio  iCv    "1      A   I'  I'''"*ofhis  last  don.i- 

•  Sea  noto  to  page  10. 


,i! 
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!     Ml 


IV.  AUTIIOUIZATION  OF. 

976.  In  an  action  nj:;iinst  n  corporation,  where 
ihf  c|iH'sti<in  arnse  us  (o  liie  autliorizatidn  nftlie 
attorney  of  the  det'endants — Held,  eoiifhiiiin): 
juJtrinent  of  eu\irt  helim,  that  iieil her  aeeonh-,^ 
to  tiie  Hmj.'Hs1i  or  the  Freneli  law  was  the  attor- 
ney ad  liti'iit  IhhuiiI  to  i)ro<hiee  his  a\itliority 
when  jileadinj:  anil  aetin;.'  tor  a  ('or|Hjration, 
and  fueli  a  ((uestion  could  only  aii>e  hetween 
the  attorney  and  the  oorjioration  iisell'.  DnveriKifj 
y  The  Ciirpurntiun  of  ISt.  Burthdemy,  1  R.  L. 
714,  Q.  B.  lt^08. 

'J77.  A  toreijjn  ))laintitr  !?<  not  iKinnd  to  giye 
notice  of  tlie  tilin;:  hy  him  of  a  jiower  authorizini: 
his  attorney  ad  litem  to  act  li^ir  him,  in  order  to 
saye  himself  from  costs  of  an  e.rcej)ti<in  dilatoire. 
The  Hank  of  t'ommerce  v.  l\qiiiieuu,  20  L.  C.  J. 
307.  S.  ('.  l'87ti. 

!t7S.  Tlie  mandat  of  an  attorpcy  ad  litem  to 
file  an  opposition  to  a  seizure  camiot  lie  proyed 
hv  yerhal  evidence  without  a  commencement  de 
prenrc  par  icril.  Loni/j)r6  ct  al.  &  Faitenaude, 
■20L.  C.  J.28,  S.  C.  iy'7J. 

V.  Costs  of,  see  P'ees  of. 

979.  An  attorney  ad  litem  to  he  eniitled  to 
roceiye  his  fees  ami  dislmrsemeiits  from  his  own 
client  need  not  priKluce  a  taxed  hill  of  costs. 
Cherrier  k  Titus,  1  L.  C.  R.  102,  Q.  B.  1851. 

VI.  Feks  of,  see  FEES. 

OSO.  On  a  motion  to  revise  tlie  ta.xatlon  of  a 
hill  of  costs  on  the  ^'round  that  the  attorney- of 
the  pliiintitl'w'is  not  entitled  to  a  full  fee  as  in  a 
contesti'd  eas^' on  the  merits,  tlie  only  plea  tiled 
hein;.' a  demurrer— i/(7(/,  that  the  motion  must 
lie  rejected  as  a  demurrer  is  a  jilea  to  the  merits. 
Normand  v.  lluot,  9  E.  C.  R.  405,  S.  C.  1859. 

981.  I'lxin  the  distrihution  of  money  levied  in 
execution— 7/','/'/,  that  the  attorney  (jf  the  seizin.i; 
creditor  was  entitled  to  the  lee  allowed  ni)on  honio- 
Ui"ation  of  the  report  of  distrihution.  Kerrij  et 
al.k  I'ettii  d  al.,  13  E.  C.  li.  163,  &  6  E.  C.  J. 
293,  S.  C.'l8t;2. 

VII.  ElAUILlTY    OF. 

982.  Althoujih  an  attorney  trrossly  deficient  in 
intCL'ritv,  care  or  skill  to  tiie  injury  of  his  client 
is  aliswerahle  for  the  loss  he  (jccasions  hy  such 
(leliciencv,  he  is  not  answerahle  ti;ir  nefilect  when 
merely  presumed,  nor  llir  want  of  skill  in  cases 
of  reasonahle  douht.  ]'allieres  v.  liernier,  2 
Rev.  dc  Eeji.  471,  K.B.  1820. 

983.  An  attorney  iruilty  ot  contempt  in  the  face 
of  the  court  nuiv  he  interdii'ted  instanter.  Bind 
Exp.,  2  Rev.  de  Log-  I'l,  K.  B.  1818. 

VIII.  Neglect  of. 

984.  Where  throujih  the  ncfrlect  of  tlie  defen- 
dant's attorney  detiiult  and  judirment  had  iieen 
entered,  it  was  allowed  to  the  detendant  on  nnr 
tion  supixirted  by  aflidavil  to  that  etlect  to  tile  ai' 
apiiearance  and  plea  to  the  action.  Derepentiipii/ 

V.  Dohertij,  7  E.  C.  J .  287,  S.  G.  18G3  ;  87  C.  C.  l'», 

IX.  POWEKS  OF. 

985.  Where  an  attorney  ad  litem,  on  the  word 


of  the  adverse  party  that  tlie  case  would  he 
settled,  discimtitiued  his  enqitele,  and  was  line- 
closed  in  his  absence  and  an  inscrijition  tor  hearin;.' 
served  on  him — Held,  on  motion  to  set  aside  the 
tbreclosure,  tiuit  the  ailorney  in  a  case  is  dum- 
inus  litis  witii  repird  to  the  procedure,  and  tlu' 
attorney  foreclosed  should  not  have  H\ispendeil 
Ids  eniptdc  c  ii  the  word  of  the  adverse  jiaity. 
O'Conndl  v.  T/ie  Corporation  of  Montreah  I 
L.  t"..J.  50,  k  10  E.  C.  R.  19,  8.  C.  1859. 

llf<(i.  On  a  rule  of  the  defendant.s  tor  improlm- 
tK,n— //(■/'/,  that,  one  of  the  ilelendantsliavintrdiol 
durinj;  the  pendency  of  the  suit,  tlie  mandate  o: 
his  attorney  ad  litem  ceased.  Mackay  et  ul.  i- 
Gerrard  etal.,  5  E.  C.  J.  ,331,  S.  C.  1861  ;  1755, 
sec.  3,  r.C,  &43(1C.C.  P. 

987.  .\n  attorney  ad  litem  m  jioesession  ol 
pajiers  is  not  retpiired  to  justify  or  prove  his 
authority,  but  tlic  presumption  is  that  he  ha-;  a 
fieneral  mandate  from  the  party  tor  whom  he  act^^. 
Moss  et  al.  v.  Ross  &  Ross  v.  Monk,  9  E.  C.  J 
328.  S.  C.  1865  ;  192  d  sea.  C.  C.  P. 

988.  And  where  iiroceedinfis  in  disavowal  ari' 
brou^rht  ajjaiTist  stieti  attorney  the  plaintiff  niii>. 
prove  all  the  allei^ations  of  his  declaration,  and 
jiarticnlarly  that  no  authority  or  power  to  act  wa- 
conferred  liy  him  uj.Kin  the  attorney.  Ih. 

9-^9.  Attorneys  ad  litem  may  certify  copies  oi  I 
writs  of  appeal.    Morrison  ct  al.  k  Davibvvjija 
e/»/.,  11  E.  C.  J.r26,  Q.  B.  1867. 

990.  The  attorney  of  one  of  the  parties  in  a  ca-i\  | 
as  such,  may  renounce  the  whi.ile  or  part  of  tin- 
judfrment  j^i'ven  in  his  favor,  hut  such  renuir 
'elation  to  be  valid  must  be  signed  V.iy  the  ]<m 
himself  or  by  his  attorney  «(Z /(fc.  .l'r6fonliuu> 
k  Brown  et  al.,  1  Q.  E'.  R.  60,  S.  C.  R.  IsTOt 
477  C.  C.  P. 

X.  Promises  to. 

991.  Where  an  endorser  of  a  u  Ae  promised  il.v 
plaintill's  lawyer  to  jiay  the  note,  though  reliii-i-i 
by  nnn-prutest,  an('  ifterwards  pleaded  that  mkIi 
liroinise  was  not  binding — Held,  that  a  pnoui-i 
to  the  lawyer  of  the  jjarty  was  just  as  hindiii;';i' 
if  made  t(i  the  ]iarty  hiiiiself.  Johnson  d  id. 
GeoD'rioH,  7  E,  C.  J.  125  k  13  E.  C.  R.161,  C  C| 
1863, 

XI.  PrRG.lTIOX  OF. 

992.  Where  the  court  had  ordered  all  the  |5>| 
ties  to  purge  themselves  on  oath  regaruiii.-il 
missing  ilocument — Held,  that  all  the  meuilt^ 
of  the  iirm  ajipearing  as  attorneys  ad  litem  iiiikI 
so  i)urge  tliem>elves  and  that,  notwithstaiM;;.;| 
the  dcicuments  have  been  touml  in  the  inlir;i,: 
MrCarthon  v.  McCartlwn,  17  E.  C.  J.  .329,  S.C.| 
1873. 

XII.  Rights  of. 

993.  Where  an  attorney  ad  litem  is  witiiesv 
his  client,  and  objection  is  taken  to  a  (piestiiiii] 
to  him,  he  cannot  himself  ajipear  before  tlier  ' 
to  maintain  the  iiertinency  of  the  question,  1: 
his  client  must  he  represented  by  another  couii> 
Ani/ers  v.  Lozeau  d  vir.  k  Lozeau  d  vir., 
E.  ('.  J.  214,  S.  C.  1868. 

;i04.  Where  tlicre  are  two  parfnevf- enjra.in-i- 
a  case,and  oiieof  them  is  absent  from  the  coiiiiii;| 
the  functions  of  the  other  are  not  thereby 


landed  in  the  mat 
iiiir  does  the  part' 
represented  in  the' 
sun  v.  2\(l)l),  4  H. 

XIII.  SrnsTiTL" 

flDo.  Where  noti 

of  two  attorneys  In 

the  elevation  of  tli 

and  before  any  su 

Held,  to  be  suiHcii 

C.  It.  167,  .S.  C.  Is. 

9'.<6.  In  another 

|K'areil  lor  the  plaii 

Id  Quebec  and  the  c 

an  interlocutory   jii 

aloue  and  sub.s'efiiu 

liis  own   name,  wh 

moved  to  reject,  on 

Lave  been  a  substin 

one  of  the  attoriu'v 

own  name  after  app( 

—Held,  on  the  antli 

that  no  suhstitutiot 

V.  Stejihens  et  al.,  ] 

IW,  S.  C.  1856;  20t 

!t97.   Eniler  the  c 

contirmiiig  judgnien 

Mil.istitutionof  atlori 

one   who    ])revi(jusl\ 

.iOi|tiescence    in  all' 

ntturiiey,  »liere  beinj 

ii  twitlistatiding  any 

infrsofthe  first' aiio'ri 

<*«/..  8  E.  t'.  \{.A\).\ 

998.  Where  a  sul'u 

I  several  delendants  wa 

compel  the  remainiiiL 

aituriHT  in   the  iilact 

oneotwhom  hail  beci 

J  not  lie  granted  until  s 

lordisjKised  of,     Saur( 

L.C.  K.224,  S.  C.  \x 

'iW.  Whei'e  two  at 

|anilone  is  nominated 

'mlge,  service  on  the 

Icicnt,  althousfli   no  sii 

xMcCarthii  k'Hart,  9 

1202  C.C.  P. 

1000.  Whore  an  att 
Ifcnted  a  jiarty  in  a  ci 
jiiipnt  another  attorne\ 
Jiwlings  on  behalf  i 
Ifulistitiition  in  place  of 
liiotion  of  the  lirst  att 
Jiarty  tjiat  all  jimceei 
uttoniev  he  rejried  I 
Taiileil  with  costs.  G 
V  id.  k  llntchinson,  (i 

rl'.,''.'. *''''/•  ^-  <-'■  !'• 

'■"■'.  On  motion  Ibr 
\m\  snhstiiution,  won 
lliiTc  were  a  full  revot 
prtini.  Mann  ct  al.  v 
p.  ('.18(11  ;  'imetscq. 

""'-'■  When  the  atto: 
l<M<m  to  a  substitution 
plHi'iiii  notice  given  to 
f'-iiiihciiti.jn  heiin:  nece 
l'«/.,7  E.  C.  J.  12,3, 
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poiidoil  ill  tlio  iiiaiiMc;TrtiTro.i  to  in  202  C   V   P 

'""■  '''"'■' "!'  i''i'''.v  li"'  "•ii.MM  ii,.  a.'ts  ccan.  to  I,;; 

rcprcsfiilcil  111  the  sense  or.l:V)  ('  ('   i>     /.;  /      > 
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XIII.  Sl'nSTITl'TIOV  OF. 

095.  Wl.oro  notice  of  motion  was  jriven  to  one 
n   two  Mtlorney-    ,r  fnra»ptio„  ,/•/.;  ^^..rte 
>Ih- elevation..!  tlw..,tluTa.tornev  to  tiR.  lea  , 

our..  In  anotherease  wliere  two  attorney's  ni,- 

pamlloiMlie  paintiir,  an,i  cine  having'  reiiiove  I 
U.  Quel..^.  an,l  the  ea-e  l.einp  carried  t.rai,,  ea U, 
»n  mterloeiitory  ,„„iv',nent,   tiie  other   i  ,  ,  e„re 
loae  and  suh.-eqi.entlv  in.-erihed  ll.r  en^^^W, 
\n^  own   name,  whud.  in.crij.licn   the  defenda 
moved  to  reject   on  the  ,i:ro„n,l  ,l,at  there  h 

lmveheenas„hst,t,,tion,,t'al(,,riiev.s,oad, 
eneol  tlio  attorneys  inserihintr  thl  cause  in, 
own  iiainea  tera,,,,earinj;  conjointiv  with  ano    e 
-Held,  on  the  authority  of  Macdonald  k  Hood 
tiim  no  suh-titunon   was   nyjiured.      7y^/m  nh 
I'll  Is   ("    m-,i'     .11,,,    .  ,,     '  '^   f"  i-''  ^-  K. 

!tl»7.  ruder  tiie  circumstances' recited— //eW 
eoiilirininjr  judjrmeMt  .,f  court  heiow,   that  t  '' 
Mihstitution  ot  attorney  hy  a  ,iartv  in  ,  h  c    of 
one   who    i>rev,ousy    re,,res,'nte;i   hi  „    was       , 
.TOitiesceiKT    m  all  the  |,roce,.din.rs  of  th     In' 
Uturney.  Kiere  hein.    no'  .iisavou^l,    a  i  , 

U  twihstaiahn,^  any  irre^iularitv  in  the  n  U^^^^^^^^^ 

.SSix^'Six:;:;;^,;!;?:;':!;;;:-;: 

co,„|,el  the.  remaiiiin..  delendan,  tosuhs    ,i  ,e 
atturiHT  ,n   the  ,,]a,.e  of  the  altornevs  (,|   re  cor 
oneo.  whonMia,/lK.eM  elevated  t.MhV  1, eh   :■! 
liiot  he  ...anted  until  such  s,i-esti„n  is  re    ov 

J    W:i.  Wiieiv  two  attorneys  are   in  iiartnerslii,, 

am  one  ,s  nominated   to  the  hench  as  ,"3 

I^i.ge,sm-iceon  the  remaini,,;:  partner  is  s! 

1202  C  t    P  ifoS'; 

1(1(10,  iviiere  an  attorney  m/  ///,,«  ha-  rei.re- 

■iMCit  another  attorney  cannot  le-allv 'take  i,  v- 
loec^linirs  on,  helialf  of  siud,  I>a7t v'  wi  ,„,  a 
|nl,sIit,it.on, n  place  of  the  lirstatt,r,u"l" 

Bit}   that   all_i,roceed,n-s    i,ad    hv  the  s.rond 
fm.rm-v  he   rej  .cied   from    the   re.  mi    wi        e 
.'ranted  with  costs.     GiW'ii,!,'  W    ■     ,     J 

'■'.«■'/.  c.  c.  p.  '    ■  ' 

1(102    When  the  att..rnevs  oi  •  rord  in  .a  ca-o 
I"  sent  to  a  substitution,  tf.c  sui    ,  ™   i,     is  com 


neI".??,Vl!!.,'r;H? '1  TT-^  "'^'''  "'""  "'^  '^"or- 
niN  ..I    (..,!, I,  III,,    ihv J, irtum  111  aiipeal,  an.l  the 

■^■-i"";'''"'    ve.l   toTiave   it   reiec  ,,1    r     ,  ,    ? 

recnl    ami    the   appeal    decla,;     . lese    e   '    £ 

.u.,,,..w,..,ect.,..th...s.     JMlS.,l,;jJ^ 

«•  ('.  U.  18(;8  ;  203  C.  0.  P         '  ^-  •'^  ^^^• 

sent5l,;^,!;e'''v  ."■  "  i"'"^  '"  «"ffl'='>ntly  ropre- 
sciiuii   ii_v  oieot   lus  a.lvoeatcH  Mihstitu cl  witi, 
"Mother  at  the  time., f  the  last  pro.x.       ,?/  „  |. 
n  the  cause,  l„.t  who  has  since  cease     t^.  ,"1 
ns.^_„s  advocate.     To..,  v.  LuOcrye,  4  llVim, 

lu-'^fit^rf^tKiiKiij^.r^ 

ti(f  "hii  l"  "  '■"''  "'"?  "'•''  »"«■"<>>•  of  the  plain- 
/IIa  c'?'''''^'"'''!'''  ^"I"V"'ii>-v-nmfristrate- 
Jli  <  ,  tliat  n.,  jir.,cee.!inj:coul.  he  ia,l  in  the  ..asn 
'"f/1 'l-e  I.arty  lor  whonl  he  was  a,^H ,,'  ha  ,Z 
tnlle,l  „p,,n  toapi„,int  another  attornrv  m  |     a 

L.  C.  J.  LiO,  C.  C.  1873  ;  202  et  seq.  C.  C.  P. 

^-'TV.  Suretyship  of,  see  APPEAL. 

ATTOEXEY   GENERAL. 


I.  Api'karaxce  of,  1009. 

ii.    PoWEK   OF,    lUlO. 

I.  Appearance  of. 

1009.  On  an  exception  to  the  form  of  an  infiir- 
•nation  si.ne.l  "  M.avau,  Ouiuiet  &  .M.ivu  a 
onicys  or  attorney  ,i:eneral  pro  K(,,ina  ■•-)/; 
(liat  such  intormation  woul.l  he  .lis,,,  .s^cl  w  th 
.-o'^ts,  as  the  att.,rney  jreneral  in  nppearin.i  ,.  }' t 
Majesty  coul.l  not  app..^  hy  att'ornev  ^  {  ,' Vr 
V.  Lavtoktte  ct  ah,  U  L.  C.  J.  309,  S."  C.  1802 

II.  Power  of. 

1010.  The  attorney  jrencral  of  the  province  of 
Quehec  has  a  ri-ht  t..  aj)pear  on  beha  f.,f  an.l  to 
ivpresent  HerMa,jesty's'i!,teres,s  in  all  i."  ^^ 
■Mg  I... the  courts  of  sai.l  pr.,vince,  an.l  in'  a  l 
event  iti.s  a  c,„,stion  wliicll  oannot  1,.  raise.l  ,^. 
a  priv.ate  ,11,  ivi.lual  .,p|H,so,l  t.,  the  Crown.  Monk 
&  Ottimd,  19  L.  C.  J.  71,  Q.  B.  1874. 

ATTOEXEYS    OF   EECOED-^.e 
ATTOliNEYS  AD  LITEM. 
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I.  Sales  by,  see  S.^  LE. 
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A  UCTIONEEE— /S>e  ^  « ■  >.:<'( '  ^' 

AUTHOKIZATION—6'ec  AGENCY. 

I.  Of  Amionke,  see  INSOf AGENCY. 

II  Ok   Attiiknkys   ad  litkm,  sv:   ATTOK- 
N1:YS  ad  Ll'I'KM. 

III  Ov  Mahiui:!)  Womkv,  nef  MARRIAGE. 
IV.'  Or  WAKUKNri,  see  CIIUUCII  WARDENS. 


AVIS  T)E    i'AIiENTS— .SVe  ACTION 
Hyvothivauy— TUTOIISHIP. 


AWARD.         '  13C 

A  VOW  AL— &Vt-  ADM  ISSION. 

I.  Divisiiii.K,  1011. 

1011.  Aiifivowal  iiniirr  .jntli  i- dlvii^ililc  wlitii 
iv|uirl<r  ilu'  ivii.«wor  i-  n'rutcd  liy  iiulicntioiis  >  ■ 
frimil  or  fininliilioii.iir  i^  in  cipnirailictioii  d' lli. 
ii|iM\iliii"  111'  tlif  iiiii-tv  iiitcrnipilcil.  (Itiuilrniuh 
k  I'uUnon  el  til.,  i:tl..  ('.  .1.  'ili,-.,  Q.  U.  IHOt!. 


AWARD. 

T.  Ok  AniiiTK.\Ti)ii»,  nee  ARHITRATFON. 

II.    Ok  CoMML-.-ilONKUS  IN   Exi'ROl'RlATlpK,  ,sr 

EXPUOPUIATIOX, 
HI.  Ok  l'oiiNExciiAX(iKRoAiu),.'(eeCOURT.^. 

PoWKItS    OK. 

IV.  Ok  Exi-KiiTs,  see  EXPERTS. 


I.   A(  TIOX    BV,  Kl 

IF.  Ckhtikicatk 
III.  Cannot  skk 
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B. 

SUMMARY    OF    TITLES 


HAOCACiE 

UAll 

i5AI!.IFF 

BAIl.M'.rR  DE  FOXDS 

BAII.MENTS 

BALANCE      OF      ACCOUNT 

STATED 

HALI-OTS 

HANALITfc 

BANK   ACCOUNT 

RANK  BOOKS 

HANK   MANAGER 

BANK  OFFICER 

BANKRUPTCY 

BANKS 

BANK  STAMP 

BANK  STOCK 

BANKS  UNINCORPORATED. 

BAPTISM 

BAR 

li  A  .^G AIN  AND  SALE 

BARGES 

BASTARDS 

BEACHES 

BEADLE 

BEES  

BENEFIT  SOCIETIES 

BEQUEST..    

BETS 

betteiime:  Ts 

BIDS 

BIDDERS 


Art. 


1-20 


Paok 
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l:n 
1.37 
IIVJ 
21-:^.2     13'J 


141 

Ul 

141 

141 

141 

141 

142 

142 

142 

144 

It 

1  • 


-U 


85-14 

4.5-48 
40-51 

52-53 


51 
-(i2 


1H> 
14() 
141'. 
140 
14(5 
140 
14(] 

Mt; 

147 
14S 

148 
14.S 

148 


Art.  Pace 
BILIS  OF   EXCHANGE  AND 

PROMISSORY  NOTES....     G;?-2'J7     11- 

BILLS  OF  LADING U< 

BIRTH     OF     POSTHUMOUS 

CHILD i:- 

BISHOPS 208    i:- 

B(    ilU)  AND  LODGING i:- 

1!     \RD  OF  TRADE 200    W 

BOND K' 

BONDHOLDERS V,'< 

BONDS K'l 

BONDSMEN K" 

BONDED  WAREHOUSE 300    Kl 

BONS..   

BOO       

BOTTOMRY 

W  I'OMRY  BOND 

BO       HT  AND  SOr,D  NOTES 

BRuu,:RS 

BOUNDARIES 301-307 

BREACH  OF   PRIVILEGE..., 

BREACH  OF   PROMISE 

BRIBERY 1-:| 

BRIDGES 308-318    hI 

BRITISH  MAI{RIA(;H  ACT,... 

lUtOKERS 

BUI LDERS ;;10-320 

BUILDINGS 

BUIL!>INO  SOCIETIES 

BURIAL ;!:'-;!23   Wl 

BYE-LAW-  11 


2.  A    liailid  ,^   corti 
iiilicniio  to  wial)li,.<l 
|i('(bre  iKitani',.*,     W 
l.C.K.  150,8.  C.  18 

III.  Ca.wot  .-^kuve 


IV.   I)lTlfS   OK. 

jl,  A  iiiiilitr  liciii..  ,.1, 
I'liinent  licforc  jml.ri,, 
TllH'|ilaintiiniini..:,.|(, 
itirney,  and  liaviri;:  f( 
''"•»  I'  filli.T  into'co 
J*-""  I'l  vliich  iht-  [ 
|iiii.-i  tiic  iiiiMicv.^  in  tl 

Viftionlifinir  lu-oiiditi 
I'll  It  wu<  his  ,||.  ,.  ( 

lliiri'thpniurn  liav,  ci 
l"y  from  M.„, 1,1  hi.'rccc 
p()f'tli('(.|,.i-i<  ot'the 

riill'k.llfhoilsrh  llPVVil 

'1'"^",  ai„!  tlu'u,   ,avin 

[MiliMt   bejuTtnitied 

'"■"'■•;  a   liailiir  in 

|»/;),vY,H  \-,  Hnrrfft,  ')  I 

On  (■.\c..|,ti(iri  to  the 

f'l'  111  rcv(.|i,li(.atii,n- 

fklMgdio  .SIMZUIV    \v;l 


13C 
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SION. 


Ilvisilile  wlit'ii 

iiiilicntiiMiH  I-' 

idicliiiii  (.r  til, 

(idllllrrimll 


PHATtON. 

Jl'KIATlpN,  .M 

sec  CO  Uin.' 

rs. 


AiiT.  Pa(;e 
G.V297    II- 


298 

299 

iv 

1? 

1"!' 

1"? 

300 

ns 

,iOl-;!07    b( 

•                             1  • 

1-: 

.   308-318    1-! 

.   ;il'J-.T20    1-J 

.  321-:!23   IMI 

11 


BAILIFF. 
l^AdGAUK. 
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'KRS*"""''    '"'    '"'"""'"•■^    "■•"".   ■"'■»■  CAR- 


1!A1L-.SV  ("AI'IAS,  CI.'IMIXAL 
LAW,  SL'JiETVSHII'. 


BAILIFF. 

III.  ("A  WOT   SKKVK    HklATIoXS,  ,i. 

IV.  iHllKS  OK,  .1-7. 

V.  Fkks  of  h,  !». 
Vf.  Liability  ok,  lO-l:! 

Vir    I'KVAI.TV     KOR    OVKHCllAUOK    BV,     1  | 
V  III.    I'o,     'KH    OK,    15-17, 

IX.  Kksiiievck  i,k,  jH. 
.\.  Ki'i.K  Against,  i;i. 
S.I.  Statl's  ok,  20. 

I.  Action  in,  kuk  Goods  Sold. 

I.  Wh,.  .  a  hailiff,  Imvinjtsold  cvrtain  ^,..U  in 

h>npai.l    ..     .t,,rwar,i-   l,r,.ugl.t  m'tion  l.r      ^ 
h,nce- -y/cZ</      „at  no    .„ci.   action    wo,       Ue 
fdkher  V.  La),!r.  -i  L.  c.  ii.  m,  C.  C.  1M5. 

II.  Ckistikii 


III.   CaNKOT   serve   iill.ATIo.NS. 


.•).  A  bailiff  (.juinnt  ox,.,.,rir  a  writ  of  fi   fa  ,h' 
Ims  a.','>,„.t  In.  I,f„tlu.,-.i„.l„,v  or,.l),..r  re  il  o,  ' 

l\'.    IH   iifs    OK. 

Jl.  Al«,ilitn,cnu  ,-l,a.v,.,|  witl,   ,  .vrir  of  „.,r- 
lamM  tlu.  ,no,i,.y,s  ,„  t|„.  ha,„is  oiilu.  ^<,rX\u>o 

IH'™ "--"?- '™..»;:;x 

I  ^   ',T,',f    """"''■"'"•'■»'".""i""'i 

*'»'■""■'— ™  '  ,l;,:r;„t.;-|f 


V.  Fkks  of. 

W'ailifr  char«..,l  will,  «  writ  of  e.xcution 
L.  C.  K.  2U,  (\  C.  18(1.1  '■  <"".'/'•«*.  15 

1"'l'.;".:";,;.^,;;^K;;^■"i;:rl::'';■i"•■*^ 

VI.  Ltabiutv  of. 

2  Rev  do  Leg.  471,  K.  B.  1  !13.  ^' 

11.  In  an  action  liv  a  ikinom  wlm  i.n.i  i 
W....t.;l  gnanlian  of  a  ri     .eize  t    x^  .,  Uo„" 

'-.  «iit  lichl,\u  alaterca.^e,  that  neif'iPr  tl,„ 

adv ,  .eate  nor  the  hailitf  is  re,.rK.nHib'.       ,  '  '  „a  ' 

i  t  _  wlK.n,  he  hn^  aprK,i„te,lfa,Kl  w,,.,  hasVo!  'r 

t.iii I V  accepted  the  charge,  for  the  cost,   o     ■ 

pmrdiapsh.p      p,ante  ^  Cazca^ r<^„%,rL 

"ivs  an    undi.<ch,irg(Nl    insolvent      P,.fiti        i- 

;er;'''''N^''lrr'^'^'i^^'^'-'-'-S^£ 

'1      Pen-AI.         iOR  OvEIiCHARGE  BY. 

II  A  hailirt' lor  overcharge  is  Riibiect  tn  fi„n 
and  nnpnso,„„ent.  D.-,„nr2y.  Despl,,\  t 
r>csvrmeau,(,[i.  L.  73(1,  S.  C.  1874  ;  597  C   C   j^ 

V'lII.  Powers  of. 

1"';  A    l..iiM'  has   „„  anthoritv  to  iti-crt  in  1 

I  ■    gnanlian     hat   in  detault  of  pr,.|„,.i    ,C 
f;ood.s  ho  wd    pay  the  plaintiff  his 'del  FfW 

and  co«t^  and  wl.  re  ,he\.uvrdian  had  igCffi 


ill- 


1 


!   ,  I 


41 
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BAILMENTS. 


prorh-fcrlKtl  ami  (iiidiTtukiii^'— /A/'/,  to  I*  ho 
pitfiii'd  I'V  error  uiul  nu^n'inv-iMiUitioii  ot'  tlii' 
bailiM'.    DiipuU  V.  Jklt,  15  L.  C.  K.  Ilio,  S.  C.  It. 

1H<'.5.  ,      ^  .       ,, 

K;.  Oil  fX('i'|ilioM  to  the  iorii,  lo  ft  writ  ol 
attacliiiKi  t  lH'liirojult.'imiit  on  tlif  u'rouml  ilmt 
W\n"  luMri'M-i'il  to  the  Imilitl'^'  lor  the  iliKtrictol 
Qmfitc  it  ilirt'L'ti'il  tluiii  to  iittacli  il.ti'iHluiilV 
eMiiU'  it  loniid  ill  Huiil  iliHtrict  or  oi.  tlif  contiiii-i 
tiicrwil',  iiMii  wiiM  ill  fact  executed  out  ol'  t-aid  dir" 
trict— //(A/,  iliat  till'  Hiilf  \va,i  imll.  i/(jh"c  v. 
Jl/m.m  17L.  C.n.78,  C.C.  IHCC. 

17.  A  liailitl'  ol'  the  district  of  Montreal  has 
iKiwir  10  oxt'cute  a  writ  of  cxucution  from  tlu- 
court  ill  an  iidjoiiiiiij:  dii^trict.  Ihthnul  v.  /,((- 
comhc  ii  Trnni''liem(inla<jne  et  ux.,  13  L.  C.J. 
308,  S.  ClStiy;  ItU  C.  C.  P. 

IX.  Residekce  OF. 

18.  A  writ  of  suininons  addrfpwil  to  ativ  of  tlio 
liiiilitl'r^  ri^-fiiliiii/  iiiadiftrict,  will  l;f  j.'i""l  if  nerv  cd 


V  a  liiiiliif  diilv    aiJiKiiiitod    tiir   cuoh  dn 
Wv.  .V,(W/«,:iL.  t.ll.  lt)4,S.  C.  185:i, 


h  district. 


X.  Rile  Against. 

1'.).  Wliore  a  liaililF  ncfrloctwl  to  iiiakp  liis 
return  to  u  writ  of  execution,  and  the  pliiiiitilf 
UKJved  lor  a  rule  airain.-'t  liini  for  coiitcnuit  of 
court,  luiil  aL-o  that  lie  be  iumrisoned  until  he 
fhall  have  paid  the  delit,  kc.—JleU,\  that  a8  the 
bailiff  could  not  he  held  reMi-MHi.-ihle  tor  more  than 
the  value  of  the  thin-rs  seized,  that  the  court 
could  not  trraiit  the  rule,  hut  would  onler  the 
bailiff  to  make  his  return  within  forty-eight  hour!* 
after  !«ervice.  UuUaml  v.  liemjer  &  Lafoniaine, 
7  L.  C.  J.  48,  C.C.  1862. 

XI.  Status  of. 

20.  In  an  action  liv  a  haililVf'or  fees,  where  the 
defendant  pleaded  'prescriiition  of  three  years 
under  C.  S.  L.  C.eap.  82,  k-c.  34,  .s.s.  .'i— //tW, 
that  hailifl's  are  ofKcers  of  justice,  and  the  jjlea 
must  therefore  he  maintained.  Jlibert  \.  1  ent- 
land,  14  L.  C.  R.  156,  C.  C.  1863. 


BAILLEUR  DE  FOXDS. 

I.  Privii.ece  ov,  sec  PRIVILEGE. 

II.  HEQisTnATioN  of,  see  REGIS rilATION. 

III.  Sale  ov,  see  SALE. 


BAILMENTS. 

I.  Bailees. 

Actinn  against,  21,  22. 
Liability  of,  23-27. 
Ifeceipt  of,  28. 

II.  Carkiers. 

LiaJnlilij  of,  as  Bailees,  29. 

III.  Hotel  Keepers. 
Liability  of,  as  Bailees,  30-32. 

I.  Bailees. 


BAILMENTS. 


I4ii 


21 .  Action  against.— Vfhvncvcr  goods  are  com- 
mitted to  anv  one  for  a  ppecitied  purpose,  any 


deviation  from  that  pur|»>se  in  the  diHjHiHitKni . 
them  is  a  conversion  u|Hiii  which  an  action  ,1, 
fartiim  in  the  nature  of  trover  mav  he  iniiii. 
■|aine.l.    Ailam  v.  Jknderson,  I  Ucv.du  Leg.  tM. 

22.  And  in  such  action  the  material  inmiini. 
are  touching  i»)ShesHioii  and  conversion  hv  t!,. 
iletendunl.aiid  as  to  his  iKissessioti,  wlicttieriici' ' 
it  hv  lliidiiig  or  otherwise  matters  \\(>\.irasli,  , 
lw.Hnwion  lieing  the  gist  of  the  enquiry.  J-oii^irA 
V.  liowhcr,  1  Hev.  de  Leg.5(14,  Iv.  H.  1H21. 

23.  Liahility  o/'.— The  plaintiff  hrou^'ht  acti.- 
in  reveiidieation   of  a  (|uuntity  of  co|.|«'r  m.i;: 
.leiHisited  with  the  delendanis  as  waivhousei,,.' 
an'l  (if  which  Ihev  (the  delendaiits)  had  tail,.|' 
deliver  the  full  (luaiitily   claimed.      I  he  ilelfiiil 
ants  pleiideil  that  tliev  hud  used  all  diUMliligemv 
and   if  anv  of  the  iiietiil  were  missing  it  mn- 
have  heeirstolen,  as  their  store  had  heeii  hruk. 
iiLio,  and  Ihev  were  not  liahU — 7/(/<(,  that,  l.i:!.. 
paid  warehoiisemen  they  were  U.uiid  to  liroveii 
mhlierv  of  the  imimIs,  which  had  not  been  i|(.i,k, 
a,„l    tl'iev  weiv  riieref-reliiihle    /raser  et  ,,lJ 
Roche  et  at.,  7  L.  C.  U.  472,  S.  C„  &  8  L.  l.li| 
2S8,  Q.U.  iH.-iH. 

24    In  answer  to  an  attachment  in  parnislinm, 
tlie   tiers  saisie  declared  that   they  had  reivii.| 
certain  goods  from  the  defendant  fijr  sale  oinv 
ditioii,  which  goods  were  destroyed  hy  tire— /A/ 
reversing  juilgmcnt  of  court  below,   iiiaintniimj 
the   pret'i'iitions  of  the  |ilainlifl',  that   they   w 
bounil  to  insure  such  g«ids,  and  not  having  ili-l 
so  thev  were  liable  to  the  i)laintilfs  tor  the  va!|,| 
of  theiii.     Elliott  et  al.  ii  liyan  et  al.,  0  L,  1.1,1 

89,  Q.  R.  18,'-.6.  .  „        ,        „  I 

2.')    And  that  more  estienially  where  there  w| 
an  agreement  between  the  consignor  and  tliee; 
si'Miee  that  the  go<«ls  were  to  be  insured,     lii, 
^"26.  The  master  of  a  vessel   is   not  resixiiiHi 
for   storage   except   according   to  the   rule."  ,'d 
customs  of  the   jxirt   where  he  takes  his  oai.l 
nnle-s  there    be  an  agreement   to   the  contrrl 
Winn  v.  J'eli.':sier,  3  R.  L.  32,  S.  C.  1871. 

27.  In  an  action  for  the  value  ol  an  orgnn  i 
posited  with  the  defendant,  an  auctioneer,  fur 'aJ 
and  the  understanding  was  that  the  defeiidam d 
to  haveten  per  cent. commission  for  selhiigil,l| 
was  meanwhile  to  have  it  insured,  which  litil^ 
but  his  premises  being  destroyed  by  tire  lie  a 
recovered  a  part  of  the  value— //t'M,  tliai ' 
defendant   was   liable  for   the  full   value  nl : 
or"an,  les.s  the  commission  which  he  would  k 
derived  from  the  sale.*     Goodchild  v.  SIml 
R.  L.259,S.  C;  1802  C.C. 

28.  lieeeipt  o/".— The  holder  of  a  bailee  rec 
bv  which  the  "bailee  acknowledged  to  li-i 
trust  for  the  bailor  200  tons  of  coal,  and  won. 
the  same,  accounting  for  the  proceeds  and  ncki' 
led"ing  himself  to  be  the  bailee  of  said  coiil. 
not'^traiisfer  the  said  receipt  without  endor-m 
Baile  v.  Wln/te  i«  qual.,13  L.  C.  J.  130,8,1 
1868-,  1573  ^.C. 

II.  Carriers,  see  CARRIERS. 

29.  Liability  of,  as  Bailec.s'.-Ra\Uyn\  (i 
panic?  storing  goods  on  their  arrival,  and  imt 
a  charge  therefor,  are  bailees  Ibr  hire,  and  a  v/M 
bv  them  to  the  con- ; --:;ecs,  stating  that  t  !■.-■■■ 
have  arrived  and  thai  the  company  woukli- 


See  art.  490,  sufra.— Ed. 


Iff   Hotel  Kk 
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BANK  3IANAGKR. 


wmnMl.I..  or  nuy  ,|„im.i;/,.  ,.ai.s..,|  l,v  tlrr.  H,..  ai't 
o(0,«l,  civil  .■uiMinufi,,,,,  vmniii  ..r",|.(..n,,mtin„ 

wil  nut  rdievf  tfi.-.„   rr..M.  their  r...,..M.il,i|i,v  „: 
.ml.    l.aik......   th„„j;l,    ,i,,i,    r..-,„„;-il,iii,v   •„" 

mw.U...arn,.r.      T/u:  dmn.f  hu.k  IMhJ, 
Co.  Ac  (rutmaii,    til.  L.  152    O    II    Im7i      i,-/ 

I/f   Hotel  Kkki'krm. 

^0    LiahiH/,,    of,    a.i    //„//,.,, ,._Acti..i,     «aM 
irouK,tl,y.lM.|,ial,.ti(l,  a>M,.,li,.aUvn,l,.,na„,ut 

mm>haviM«l,a,ri..r„.iMean,ltai|..|,nr,,,|,„.  I,,, 

timt  tiK.  laM.llunI  nvivi,,^-  ,h,,  l,„rs,..  at  liv.'rv 
«as  r,.<,K>,,H,l,k.|or  hi.cI.  ,l,iM,a..'..,  an,|  tliaf  witli- 
oiit  pnK,  luthu  contrary  llu.,lur„a,-,.  „,,ni,|  |„. 
pre.-tm.f,  to  have  [..en  om>n,itt,.,T  l,v  hi.  hit- 
vantsor    ,ythe,r,K.«l...,      7^,,,.V.rv:j/,..,„-,;, 

J L.  t.  u.  H,  s.  c,  iN.is  J  lor.ut  1H15  c.  c 

Jl.  A  ixTson  utt(.n,li„-n  hail  -Ivcn  at  a'hotd 
dfpo.-it..l  hiH  ovorcoal  with  «  ...rvant  ollh,.  |,„to| 
reanvinj-  a  durk  tliorclor,  an,l  tin,  ..oai  alhT- 
«ar,ls  foi.M  not  he  (bnn,!_ //,/,/,  o„  a  t  ,. 
hrcmght,  hat  the  hotelkc.per  „•..«  lia hie.  %  ,- 
iioin  V.  Hufjnn,  15  I..  C  K  424  C  r  .  ih  i 
C,  C.  &  Q.  39  Vic.  cap.  2.i  '         ^■'  ^'*^"* 

32.  Action  wa.s  hroii^'hi  ton-cover  $240  10  nl- 
H'cl  yu  ue  ofu  vali...  an,l  its  content-,  uhi,'!,"  wa- 
<icix.s,ted  with  the  landlor,!  of  a  hotel  i,v  a  t  a vel- 
Icr  who  a.ke,l  leave  to  place  it  there/ an,l  wi^  t 
away  without  returning'  tohxk'ein  the  h,.„-e,  a, 
<..!  us  return  next  day  the  valine  ha,|  disap,  .a  " 
[nl  .out  any  pnx>fof  |,a,l  faith  on  the  par  o  he 
unillur,  or  us  servant,s-7/,/,/,  ,i,at',K,  a 't  ,! 
laynKainst  the  lan.lloni  for  the  loss,  as  t  ,.  i  'l " 
v.ryto  hi,,,  was  a  ,hpot  volun/nire.  IfolJ.y 


I  BALANCE  or  ACCOUNT  STATFD 
-See  ACTION  on  Account. 

BALLOTS— 5fee  ELECTION  LAW. 


BANALITfi-,Sfe,i  SEIGNIORIAL 
RIGHTS. 

|baXK  ACCOUNT-^ee  EVIDENCE 
Privileged  Com-municatioxs. 

BANK  BOOKS— &^e   EVIDENCE. 

BANK  MANAGER. 
!•  Power  of,  33-34. 


BANKS. 
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Q-iehec  i;,r  ini-anplicatio,,  ,,f  l,u„k   fuiuls,  &p  _ 
'I'l'/,  that  a  hank  inaii,ij.'e:' cann(,t   lawfullv  len.l 

is  a  St oekhoM,.,-,  h,.  IS  laryrlv  miereste.l,  an.lif  h. 

;.'y  :'';"'-".    -^  l".un.l  to  ,Vf,in,l   totLlank 

"ith   interest,  Av.,  „„k,.s    ihe.v  have    hee,     u.: 

.|mesce,,ce  on    the  part  of  the  hunk,  nor  can  he. 

hout  l.,.,n.  jru.lty    of   ;,ri..vons  dereliction   o,' 

.,lK.coinea-.ocmte,l  with  a  customer  of  ,|  J 

tnk  1,1  an  enterpriM.  to  he  ear,-ie,|    on  will,  t    e 

-ikst„n,|s,nt,„ste,lto|,isea,e,and,hat        I  . 

ue  I.est,l,hshe,|  rule  of  law  that  no  ,„„.  having' 
;  H,es,,,a,M„e,a,ychan,cter.odiselm,ve  ;^^^^^ 
he  allowed  to  enter  into  enj:a-..n,ents  in  w|,i,|,     , 

msorca,,  havcaoe,vonalinte,vstco.,   i'.   ,.' 

"    "•  '  >''".v  |.'.Hs,l,ycontlie,,  with  the  intereMs 
o     those  who,,,    he  IS    U„„„|    ,,,  ,  j,^ 

i  n   ,y^J  I'JV  ''"""'" '^  I'.rwhhal,  K;  J,  r   1{ 
?4  VV/^V  *■'!■""' ''•^'' '«''■•  ^felW. 
.14.  lint  Ml,  at  the  same  time,  that   a  hank 

|"m.Y,'-H''vMMein,Mn,,dsto„en,,;,,anvi,^    ih 
'■  l|"M;  a  small  uniount  of  stock,  fs  not  liahle  t 
hcha,d<(orth,.,Mo,,eysole,,f,ifalltheci,v   ,   - 
stances  show  that  h,s  interest  is  soM„all  that  it 
''';'.v  rcasonahly  he  ,„.,s„,m„|  H,at  his  intl.t  , 
«iw  only  to  |.i-oinote  the  inteir-t.s  ofthe  bank.  lb. 


BANK  0FFICKR_6Ve  AGENCY 


BANKRUPTCY-^Vt-  INSOLVENCY 


BANKS. 

I.    ACCEPTANTE  OK,  35. 

Jr.  Ei.ECTiox  OF  Directors,  3r>,  37 

ilJ.    KVUIEXCE  OF  .SIATE.MENT.S  OF,  38. 

IV  Letters  of  Crei,it,  3'J. 

V.   J.IABII.ITY  OF. 

For  error  in  mouq, paid  out,  40. 
yi'J"r!J''lr/i,',iiie.i,4L 

V  I.  Money  in  hands  of,  V> 
vlfr  ^'""■'•="  ""•"  t'AsiiiER,  473'. 

VIIJ.    KiGlIT  OF  TO  retain-  .MONEY,  44. 

I.  Acceptance  of. 


•■>.  AVherc  the  Bank  of  Montreal  had,  bv  its 
^a,,a.,r  accei,ted  che,^„es  drawn  on  it  'bY't  e 
Citj  „ank,  a,,d  the  latter  had  de,K,sited  then,  i,^ 
i.e  1  an.pie  Nat.onale  for  valnc'  receiv  a,,  i 
tie  che.mes  on  presentation  we.-e  ref„se.l  a  i 
pfo  ested,  and  the  lian.pie  Nationale  b,'o„" 
action  thereto,-//,./,/,  ,1,'at  the  jCk  .' mS 
treal  conld  not  relhse  its  acceptance  thn.s  nmde 

f ;  sr^r  ,111  )ri,di,-rs3 


II.  Election  of  Directors. 


3G.  On  piweejlin^s  i,ad  to  te.st  the  validity  of 
the  election  of  the  defendant  as  dh-eetor  o rthe 
l.n.on  ]3a„k-//e/,/,  that  the  jwllii  ./of  H  e  ■  I 
votes  ,n  his  favor  will  n„t  of  it 'df  a,mu    a    a 


fij 
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(lidatoV  cloctioi),  iiii!i'~s  it  lie  allcjri'il  ami  inMvcd 
tliiil  some  iitln'i'  I'iinilidiUi'  liii^  ii  irri'iitiT  iniiiiln'r 
(if  li'u'al  vdtt'^  iKilldl  ill  liis  liiviir  lit  .-iiiil  clcctinii. 
Gihh  V.  J'„.t/oii,  Hi  1..  V.  n.  li.'.T,  S.  C.  Lstlil. 

37.  Ami  ill  aiiiitlicr  ciisc  /w/il,  that  inidcr  C.  S. 
L.  C.  cai).  8s,  tlif  Superior  ('mirt,  nr  a  jiiilt'i'  i'l 
vacatiuii,  has  tin.'  (xjui'I'  tii  ini|uirt',  on  iictiiidiis 
jiro.-'oiilcil  liir  that  iiuriHisc,  .luo  tlu-  validity  of 
the  election  nt'  a  luiiik  diivctm',  ina^iiiiii'li  as 
an  iiH'iir|ioi'at('d  hank  iiin-^t  he  cunsidcred  as  a 
]iulilic  ci-irimnitiun.  Jleiiry  v.  Simaiil,  10  L.  C.  R. 
.s^TIi,  S.  C.  ISiii;. 

III.  EVIDKXCK  OK  8t.\TKMEXTS  OF. 

.'VS.  Action  was  lirriiii.'ht  by  a  hank  (in  an  uhli- 
<;atic.in  lor  tI,'2(IO.  'I'lii'  delt'iidant  ]ilcadcd  pay- 
iin'iit,  relyiiij;  on  a  staleiiicnt  hy  the  Imiik  in 
which  certain  credits  were  L'iven  them — llchJ, iin 
ohjection,  tliiki  the  i-tateinent  would  he  taken  as 
evidence  aL'aiii-t  the  hank  where  there  was  no 
evidence  to  ,-ihow  error.  Morrh  ef  n/.  v.  Uimnn 
et  u.-.,  4  L.  C.  R.  -JSy,  S.  C.  1851 ;  1228  C.  C. 

IV.  Lkttkhs  of  Ckehit. 

,'?9.  Banks  cannot  revoke  letters  of  credit  at 
pleasure,  hut  at'ier  notice  ot'  revoci.'tion  lias  heen 
jiiven  to  the  holder  he  is  not  lioiind  to  present  tor 
aci'.eptance  in  order  to  recover  Ironi  the  hank. 
Anxen  v.  The  Bank  of  Toronto,  J  R.  L.  4;i'J, 
S.  C.  187;!. 

V.  Liability  of. 

40.  -For  error  in  monci/  paid  out. — In  an 
action  to  recover  $20  whicii  the  liank  iiad  paid 
short  on  a  che(|ue — Ilelil,  thiit  hankiiiij;  in-^titu- 
tions  are  not  liahle  lor  any  delicit  in  packaL'es  of 
.'•ilver  waid  out  hy  them,  iinlc-is  the  silver  he 
counted  and  th.e  deticit  made  known  helLre  the 
packages  are  taken  from  the  hank.  Brown  A: 
T/ic  Quebec  Bank,  2  L.  C.  1..  J.  2,-.:i,  C.  C.  ISf.f,. 

41.  On  fonied  rln'<[ne.i. — In  an  action  to 
recover  from  tlie  hank  the  sum  of  !j;l,.')00  drawn 
hv  jilaintiir  on  his  account  with  the  hank,  which 
the  latter  retused  to  [lay,  allcL'ini;  that  the  iiliiiiititf 
had  no  funds  in  the  hank,  the  fai't  heinj;  that  all 
the  money  helonL'injr  to  |ilainlill  had  heen  drawn 
out  hv  means  ol  l^'rueil  chcipies  hy  some  pei>on 
or  jiersons  unknown,  and  the  sitrnaliires  to  which 
were  so  i-.erlect  that  the  con rl  could  scarcely  dis- 
cover anv  dilleieiice  hetween  it  and  the  •.'eiiiiine 
one,  the  liaiik  wa-  coinlemiied  to  piiv.  Wcnliam 
k  La  Banqnc  dii  I'aii,!,,  1  L.  C.  L'.  J  liO,  S.  C. 
18(1,5. 

VI.  Money  ix  ii.vxns  ok. 

42.  Where  money  is  simply  conveyed  hy  a 
hank  hy  means  of  draft  from  ipiie  pari  of  the 
(■oiintry  to  another,  that  is  not  money  in  llie  hands 
of  the" hank  whicli  is  li."hle  (o  aitachmeiit  hy 
;rai'nishmeiit.  Li/nrli  v.  MiLtrmin  et  at.  k  Tlie 
liaid-  nf  I'ppcr'Ciinada,  .'!  L.  C.  J.  84,  S.  C.  k 
II  1.,  ('.11.2.57;  I8r)8. 

\'[I.    I'OWKR  OF    C.VSlllKR. 

lo.  Whvfr  the  ca-^hier  of  a  !.".-d.'  hroiiiiht 
action  in  his  own  name  Ihr  a  sum  due  the  hank, 
and  the  deleiiiiant  demurred,  the  demurrer  was 


di«iiii.-^ed,  and  this  iudj,'nient  was  confirmed  in 
api'.sil.*  Fi'rric  k  Thompson,  2  Rev.  de  Le  ■ 
.'io:;,  Q.  15.  1838. 

VIll.    RmilT  OF  TO  HKTAIX  MOXKY. 

II.  'i'he  plaiiititl  liaila  note  for §fiOO  diceouiitoj 
hy  the  deli-hdant-',  and  the  latter  retained  out  of 
the  |irocecds  of  the  note  the  amount  of  anoiluT 
note  overdue  liy  the  plaintilf  to  the  hank,  aiii| 
which  wa-^  duly  protested — Held,  reversitijj;  juii;;- 
i/ient  of  court  heficv,  that  the  hank  had  a  rijiht  t,) 
re'aiii  the  amount  of  (he  note  so  lield  liy  theii;, 
and  tlu' action  in  .«o  tar  was  dismissei!  with  cost-. 
Ij(i  Bani-iie  Natinnale  k  O'uay,  15  L.  C.  R.  4%  I 
g.  R.  18(!5. 
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■  I.  Ox  liii.i.s  .VXD  Notes,  ,^ee  BILLS  OF  EX- 
CHANGE AND  PROMISSORY  NOTES. 


in.    Tu.tX.SFKIl 


BAXK  STOCK. 

I.  I)KSCniPT10N'  OF.  45. 

II.  TiTI.KTO   Sll.VltKS    OF,  46. 

III.  Tkaxsfeh  of,  47,  48. 

I.    DKSORIi'TIO.X   OK. 

45.  Where  action  was  hroiislit,  to  eet  asiileal 
sale  of  hank  stock  heloiifrin^'  totlie  plaintiff',  mail? 
hy  her  tutor  diirini.'  her  minority,  on  the  proimi 
that  the  tutor  had  exceeiled  his  jKiwers  in  selliii;! 
it — Held,  confirminji  the  judfrment;-  of  the  cmin' 
helow,  that  hank  stock  iinist  he  considered  te  1« 
what  is  termed  in  the  French  law  un  ivni>euUi\ 
ftetif.     Tlie  Blink  of  )fontre(il  k  Sini]>s(iii  f'l 
'rir.,  5  L.  C.  J.  10!)  'k   10  J;.  C.  R.  225,  Q.  l!.,il 
6  L.  C.  J.  1  &  11  L.  C.  R.  377,  P.  C.  18t!l. 

[I.   TlTI.K   Tl)   Sn.HiK.S    (HL 

•tfi.  Inorderloact  under  24  Vic. cap.  01,sci\ 
wh'''h  allows  the  directors  of  the  [Sank  of  M- 
treat,  in  case  they  entertain  reasonahle  doiifi  : 
j  to  till'  lesjality  of  any  (daim  to  any  share,  dividii 
'  orde]Misit  of  <ir  in  (he  said  hank,  when  the  It;, 
riirht  of  |)osscssion  of  sindi  share,  dividcii'l  ■ 
de])osit  shall  I'hanjrc  hy  anv  lawful  mean-' cihi 
than  transfer, 
t 


.,..,.  ,,,.,,,-,,  r,  to  present  a  declaration  and  jietit: ' 
o  the  Snin'rior  Court,  settin;;  forth  the  fact-. a:! 
jiravin    'fiat  an  tirder  or  jiid;.'meiit  adjudicaii'.- 
ami    awardiiii.'    the    said    share-!,    divideinls  -• 
de|io?'ts  to  the  parties  lejially  entitled  to  the-iiiii', 
it  IS  not  sulKcient  or  within  the  moaning  ni'il' 
statute    merely    to   allej„'c    tlicl    the    jietiti.'!!';- 
entertain  "reasonahle  donhts,"   and    tiiile.-.- li 
jri'oU'id     of   such    reasonahle    doiihts    he    tiii 
decl'u'ed    in    the    dec''iration    and   petition   i: 
Court  can  have  no  jurisiiiction.  and  such  priii: 
will  he  rejec(ed  with  costs.     T/ie  Bank  of  }!■■  , 
treat  Iwp.  k   Glen  et  fll.,e<  I..C.  .1.213,  A  J 
L.  C.  R.  348,  S.  C.  ]8(;2;  k  C.  M  Vic.  ciii    ' 
SCO.  25. 


BANKS   U2y 

I.   LlAHlI.ITY  OF  I 


•  See  art.  453,  sniira  &  l!i  ('.  f.  1'.— Ed. 
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BAPTISM. 


III.    THAN.SFKH  OK. 

17.  Any  i,ar(y  havm!:acr,„ir,.,|  (nui^nussion  ol 
t  .0  mtorrst   >M  any  Miarc.  <,r  ,1,,  raimal  ..f 'l 

way,  iM.t  tran,«t,.rs  ,„  ,)„,  |,oc,|<s  <,C,1,,  |,,,„,,   ,   .'J 

l,(.  i.Hvlf  m'c.,r,li„t;  I"  s,.c.-.  ](;  ,t  17  „r  1-)  v  . 

I  .inicndiMf;  tlic  act  i.|-ii,('(ir|,uratii,n       77/,.  /L„J  ,"f 

Montreal  k  Jfeu.hr.-.a  ef  al.,  U  i     V         u'l! 

i^.  Auv  tmn.»tc.r,.(.  I,v  notarial  .rnnsfcT,  or  anv 

,'''17  ''^v',I,n,.aMs,,,,',h,int,.,v.,  inanv.sl.aro   ,■ 

.^„d,  .tor  c,  n.ay  nmk.;  the  .Icdaration  in  wnli,,.' 

I  -m™  .O.K.,    ,n  .-,r  ]7ofs,„.h  A<.t  an,l  .on.piv  w ith 

I  the    .n.iali.f.s  tiK.n.,„  ,,r<.s,.ril,.,i,  a,„i  tl  iln.,     , 

■hnllK.  cMtitl,.,    t<,l,avHns„an,..  .lulvnro'k 

H^l,c^..^-.t^■olslKUvl»,ld(TsiMlin■,,|■,lK.oi',i   , 
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J'.Alv'. 
T.  CoMMiTTKi-:  OF,  .w  .MANDAMrs 

.    <    I-IKNCK.S   l)KiiO,;ATURVTO,52. 
Jll.    I'OWKKS  OF,  j.i. 

n.  Offi;n(k,s  Dkkoij.atouy  to. 

a.-'  (ti  istaMc,  and  with  .,ihcr«  acted  in  t!„.  nrvJ,. 
!"f-'ol  pcr-ons  who,,,  he  was  ..,,.a,.,     ,       ,"  ,, 


JiAXKS   UNINCOM'OlJATEr). 

I,    i.I.UIll.ITV  OF  DiHKCTOUS,  4y-5I. 

4tl    A   chai'itaMc   institution    (onne.j    f„,    , 

reliot  of  (he  jMor  a,,(K,n,cd  dch  .;ates  ,„  p,,ai,ii 

a  favin^'H  hank,     'j'hcsc  (hdc-au's  ckr 

pideiit  and  directors  will 


HI.    POWKRS  OF. 

n,-f^'  '''T.  ',■"•'""■''  "'  ""■  ''■"•  "(^  tl'i-«  Province' 


men  lieiv  ot  the  on.lcssion  „nder  ('   S.  L   ('can 


72 


Meat  ana  .lirectors  who  a,lo,,|,,|  ep^tain  reir,la- 
lotis, and  atnon^^  oihe,;,-  o„e  ,,'rohihitin^. any  p    ,  t 
tu  the  ofhecr,s  of  the  institntion.     LerKiHitn  'were 
r^e.ved  to  he  repa.d  with  intens,,and  pro     i.s"  rT 
notes  wTrc   d,,sc.„M.ed   „,K,n    the    cre,lit,    of      - 
HTlaals     Lr.,n  these.iiseount.sa  percenfa-'e  was 
t,ike>;  l,y  the  ,l,rr,tor,s,  and  a  ,>ortion  oft  he   i, 
-viis   appro, nated    to   their    'own    „se  (, 
.mMces.      rhe  l„:nk  soestahli.shed  wa.s  n  ti„a  el 
|cle=cd  a,s  l.cnj;  m.solvent,  and  a  """"'"  i^ 


lortion  of  the 


,  .eti  n  I  "  «^""ll^'^'"<'>'  in  the  iH„u,d.'  li, 

•m  a,t  ..n  „    ::H..;,n„ps,t  hy  one  of  ti,e  depositors 

l~;  ^IP"-*  ""<■'"  ^'-"•'^'■voral  of  the]  rep 
tor  he  full  ,u„„„„t  ,jf  hi,,  dcmsits-//,/,/  Vhat 
Jnthont  refetvnce   to  the  cmeition  of  1   ,  ,  |/     ' 
nr.i,ie,,    and  ,i,rectors  1,,.^    l,pp„,„e   trn   ers      ■ 

mxn,j:,|,rn,selves,,i.withacon,n,orcia       nki,. 
me.ss,  and  were  .,onu  v  and  .evralK  iial  e    o 
h   .  deposit,...  a,„l    the  fact  ti,at    ti,^.      ai  ,tin• 
h    ove,l  ,,f  ,hpp,,,ppp,,i,,^.,,,,.j,,^.  ,,^ 

I    tdannnally    at   n,e,.ti„.-s   of  th<.  ,lcposi„  • 
I'luTe  s,ich  app,.oval  was  ohtained   l,v  ncans  o, 


|al-stat..,,,.,,,s  e,,Ml,i  no,,,peratet;,hlsp;;3i;.e 
>:l|Q.Tli/'""'^'''"'-*-"'"'''''''''t'l^ 
r<n 

|i;'C('ti 

i'^mpany.  tl,e  a,.tion  was  j.i.opJrlv  la'onjrht  a-ainsf 

1^1;  Y'\  '"'''■'  ■'''"''  "'•"  ""^  '■l,aritahle  inMi- 
III  111 i\  tl,at  no  action  to 


a.ai,.ta,,,e,,d,er,;,rana;.r,i,,;;. '2:^  — 
BARGAIN   AX])   SALE-See   CON- 
TliAC'T.s,  SALE. 


BAliGES. 

ofVSoh:'"'''  """  ^'''•■"""  "^''  ^«« I'filVILEGE 

BASTAKDS. 

I-  BKyiKST.s  TO,  see  BEQUESTS 

N^i-Ji^^'ctttMHur      ^'-^^^^^^'ANSIIIP      OF 


And   heU,   also,   that    the   president    an, 
2l.<-in;raco-par|..,.rsl.ipor,,nl,,corp,,rate, 


p!ii>l  It  would  lie. 


accoiint^(/.(,  ,voc/(y  fbr  or 


BEACHES. 

Bi^A?n,5:].^p.s^-----jm-E. 

BEADLE. 

I.  Or  P.,nisi,,  ,ee  CUSTOMS,  Fowe  of. 

BEES. 

r.  D.unoF  iiv,  .ve  DAiMAGES. 


BABTISM. 


BENEFIT  SOCIETIES. 

T.    MEMIlEH=i-ii.    IN-, 


|i.  eKHT.r....or,..EviDENCE.M3n..,.  I  ,j;iij::i^^z  t^^S:!^  zlri;:.'::^ 
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BEQUEST. 


r; 


;     I 


TiU'iiihors  of  a  liciictit  society  troiii  wliicli  ho  liml 
Jieen  I'xiiollcii,  iiiiil  tlio  (li'li'inliiiits  plwiilcil  that  the 
lietitioritT  had  ohtiiiiit.'il  iidiuifsioii  \>y  rcpresfiitiiij^ 
tliat  lit'  was  ill  jiood  hi'akh  wiit'ii  iii  fact  lie  was 
suttbrint;  from  coiisiiinpiioii,  and  that  siilisi'c|iiciit- 
]y  ho  had  rofiisod  on  .-ovoral  occasions  to  suhniit 
to  niodicai  oxaiiiination — IMil.  that  tho  admis- 
sion to  im'mhorshii]  was  null,  and  the  oxpuUiou 
^vas  justifiod  liy  tho  fai't-'.  JJiirdiitiii/e  it  I'/ie 
l^ocihu  St.  L/iuice  de  Montrial,  l.'i  L.  C.J.  1, 
«.  C.  ]8(!i). 


OF. 


BEQUEST— /See  WILLS. 

r.  Alimentaky,  see  .'\LlMi:XTS. 

II.  Effect   of,  see  WILLS,  Lntkrpretatiox 

F. 

TIL  I\  TucsT,  55-59. 

IV.  Power  of,  00. 

V.  To    B.VSTARl).S,t')l-r)2. 

VI.  What  is,  dcc  W1LL.S,  Codicils. 
IIL  Lv  Trust. 


55.  In  an  action  to  recover  from  the  appellant 
the  snm  of  §10,000,  loft  in  trust  to  the  rospomlent 
by  tho  testator  liir  tlio  enction  of  a  IjuildiiiL'  in  ton 
years  from  tho  date  of  his  decease,  on  property 
Also  liO(pieathod  bv  him  in  trust  tor  that  purixise, 
to  bo  Iniown  as  '"' McGill  Collou'o"'— 7/f7'./,  con- 
firming thojudnmont  ot'tho  court  liolow,  that  tho 
deolariition  of  tlio  kin<r  of  Franco,  wliich  reipuros  a 
license  in  mortmain  in  certain  cases,  is  replaced  by 
the  statute  -H  (ieo.  ill.  caii.  17,  .«o  tar  as  rosiioct's 
the  R<iyal  Institution  tor  the  Advancement  of 
J^oarinii>,',  and  that  tho  ln'cpiost  therefore  of  a  sum 
iiioiuy  ill  trust  tor  tho  honolit  of  a  corporatii)n  not 
in  esse  but  in  e.\poctancy  is  not  to  be  considered 
a  lajised  leaiacv.  IJesliii'ir-res  &  Richardson  et  uL, 
S.  R.  21.'^,'K."B  1820;  y(;'J  c.  c. 

50.  And  held,  also,  that  notwithstanding  tlio 
condition  that  such  college  was  to  be  oroctal  v.ith- 
in  ten  yearH  from  the  decease  of  the  testato.-,  such 
conditfon  is  accomplished  if  a  corpora  e  and 
jiolitical  existence  be  given  to  the  uiiiver-iity  or 
college  hy  letters  pati'iit  obtained  from  tiio  ("rowii, 
although  a  building  applied  to  the  purix)se  of  .su:.h 
university  or  college  may  not  have  been  erected 
•ivithin  such  pericNl  of  time.     lb. 

57.  And  in  an  action  by  an  heiress  'older  the 
•will  of  her  father — Hild,  that  lieipi'st.s  in  trust 
are  valid  in  Lower  Canada.  Frelii/h  &  Seymuur, 
6  L.  C.  K.  11)2,  Q'.  R.  1855 ;  80'J  C'.  C. 

58.  And  on  an  application  to  sot  asiii^  a  will  by 
wliicii  tho  testator  boiiuoathod  his  residuary  estate 
to  trustees  tor  the  imrpc'Se  of  eslalilislung  a"  pulilic 
library  and  insiitiuo— //(/f/,  ,hat  this  was  a  ilis- 
])osition  for  a  lawful  purpose  within  the  meaning 
of  801)  C.  C,  anil  ought  to  bo  inaintained  ;  that 
there  was  no  restriction  to  a  boipiost  in  fitvor  of 
'4  corjioration  to  bo  yet  tbrmed  to  bo  tljund  in  tho 
Code,  and  also  that  "the  boiiuost  being  made  on  an 
implioil  condition,  tho  fulliliiionl  of  which  would 
render  it  lawful,  it  wa^  not  illegal  as  a  gilt  in 
mortmain.  Ahbott  et  ol.  <fe  Fniser  ct  al.,  20 
L.  C.  J.  197,  &  G  R.  L.  305,  P.  C.  1871 ;  809  C.  C. 

59.  Whore  a  person  madi'  his  will  by  which  he 
loll  the  usufruct  of  his  property  to  his  sou  and 
tho]ii'operiy  liioroof  to  his.'^on's  (diiidron,  and  gave 
hi.s  Hon  power  by  his  own  will  to  dispose  of  and 
apjjortiou  the  pfojKTty  as  ho  ploa-od  among  tho 


BILLS  OF  EXCHANGE,  &c.     14;| 

testator's  graiidchildrcii,  and  the  son  dying  witl;. 
out  issue  left  a  will  liy  which  ho  boijueatiied  tL-| 
property  to  the  children  of  one  of  his  sisters,  Iw- 
iiig  the"  other  sister  unproviilod   tor— //eZt/,  ilis| 
the  bequest  was  a  legal  and  proper  one.      J[(', 
et  al.  Ac  Dufaux  et  al,  17  L.  C.J.  117,  P.  (I 
1878;  930  A:9:i5  C.  C. 

IV.  Power  of,  sec  DONATION,  Effect  or | 

GO.  Neither  the  ce.ssion  of  Canada  nor  tho  ii, 
trodiiotion' of  enlarged  powers  of  bet^uest  in  L(.u.' 
Canada  by  41  (ieo.  Ill,  abrogated  tho  doclaruti> 
of  Uecomber,  174li,  which  rociuires  a  liceii.-f/ 
iiiortn\ain  in  certain  cases,  iraser  v.  AhliotI  ■■ 
al.,  15  L.  C.  J.  1-17,  S.  C.  1871,  &  6  R.  L.  3C, 
P.  C.  1874,  &  supra  art.  55. 

V.  To  Bastards. 

6L  A  bofpiest  by  a  testator  who  died  in  1799  J 
favor  of  adulterine  bastards  who  only  had  a  ridl 
to  the  boipiost  in  1835  is  to  be  considered,  a.=  rt.| 
gards  its  validity,  relatively  to  the  time  at  whit 
the  right  o<imes  into  ofi'oct.     KiiK/  v.  Filiutnn,) 
&    Tuiislall,  14  L.  C.  J.  107,  S".  C.  1870,  A- 
K.  L.  358  &  20  L.  C.  J.  49,  P.  C.  1874,  &  1  Kir 
III.  cap.  83  &  41  Goo.  III.  cap.  3  &  8,38  C.  C, 

02.  And  held,  also,  that  the  ctl'ect  of  the  t» 
statutes  (cide  supra)  is  to  abrogate  the  old 
which  prohibited  gitts  by  will  to  adulterine  1 
tards.    lb.    . 
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BETS— /See  CONTEACTS. 


BETTERMENTS— /See  IMrROV&l 
MENTS. 


1.   At    ArcTioN',    see 
CONTRACTS,  ic. 


BIDS. 

SALE    BY 


ArcTi;' 


BIDDERS. 
L  At  Jl'imcial  Sale,  see  SALE  Jroiciul 
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I.  Accommodation  Pai'eii,  G3-65. 

II.  Actio.v  ok. 
Aijninsl  Rndnrscr,  G6. 
Ji/iiiiist  Widow,  07. 
Jh/  7-Vrw,08, 
Xdlure  of,  ')9. 
Proof  of  protest  in,  70. 
When  lust,  71-75. 
H7/(/(  uiini'ijdtiiild.e,  70. 
Where  hrou';/hl,  77,  78. 

in.  Admission  of  Sihnatvre,  70. 

IV.  AiiltEEMKSTS    l0M'KUMN(i,   80, 

V.  Al.TKUATIO.N    OF,   hi. 

VI.  As  EviiiK.scE,  .■iee  RVIDEXCK. 

VII.  Attachment  of,  82. 


I 


E    BY    Arcii':J 
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VIII.  Bills  of  ExtnANOE. 

Acceplance  of,  83-87. 
LiublUty  of  drawee,  88. 
What  are,  89. 

IX.  CllKQUES. 

Acceptance  of,  90. 
Accepted  cnndilionaUy,  91. 
Endorsement  of,  92. 
LiubiUty  of  milker,  93. 
What  are,M. 

X.  Clerical  Kkkou  ix,  95. 
XI   Collateral  dKciRnv,  90,  97. 

XII.    C0M.MEReiAL,    98. 

¥M-  Composition  Note.s,  99,  100. 

Aly.    CoXDITlO.VAL,    lOl. 

XV.  CONSIDFRATION    FUR 

Illeyal,  102-10(i. 
Immoral,  107. 
Proof  of,  108,109. 
Want  of,  110-113. 
i\'hcn  fraudulent,  114. 
When  valid,  11  b-in. 

XVI.  Date  of,  118,  119. 

XVII.  Days  of  Grace,  120. 

XVIII.  De.manu  OF  Pavmfnt   PI    1'2'7 
L\.  Descrii'tio.v  of,  123. 

XX.  Effect  of,  124-137. 

XXI.  Enuo;iskment  of. 
By  error,  138. 
By  mark,  139,  MO. 
In  blank,  141-143. 
Fori/ed,  144. 

Pour  aval,  145-150. 

XXII.  E.VDOUSEK. 

Vischaryeot',\b\. 
Liability  of,  152-15G. 
Pai/mentsbi/,  157. 
I'ii/htsofiuS-lG-l. 
Sjibroyation  of,  lfi5. 

XXIII.  Egi'iTiEs  Between-  Parties  to— see 
LuiiiLiTY  of  Tiiini)  Holder,  A'u 

lEVIDEXCE?'''''''*'''  "'■'  ''''''"'''  "'"  ^«o"ST,see 
XXV.  Fraud  in,  lOti,  1(;7. 

Vv)-t;  ^^^'^^  "^'  ^>''='OLVEN-T,  168-170. 

'^v^)-;i;  ""■*^''  "^'  -^iiNOHs,  171. 

^^-V''}^!-  Holder  of,  172,  173. 

^vl;^T^^'  ^'''^^'^  Of  Insolvency,  174 
AXX.  Interest  on,  175-177 
XXXI.  I  O  U,  178. 

Joint  Action  on,  see  ACTIONS,  Joint 
AA.XII.  Joint,  179. 

vvvJIr'  J'''"'*"»t"i'io>'  IN  Action  on,  180 
1181  "'""  ^^''-"'^»"  TO  Damages  on, 

XXXV.  LlAltlLITY   ON,  182-184. 

Yvvvfv  "Mi"*^  »k1''ore  Xotakies,  185,  18G 

YYYVrlr  ^»'"'  "^'  '^Ia"""-:'>    Wo.MEN,  187. 

AAAVIII.    Made   uy  Mlnicipal    Corpohi- 

TKlXs*,  188,  189.  "-OHIORA- 

y')^-^'A'  ^f*"K  on  Scnday,  J 90,  191 

AL.   AE(iOTlAHILITY  OF,  192-194 

Y  li  '*"''-*''^'':"  »v  Frai-d,  195.  ' 

Y  ■;  '■?!''^*'^'--"  I'v  Threats,  19t;. 
Yi   r    l,-*^'-^"'*''  oi'-,  197-205. 

v'  •  ■„  '•'•■*i"''«'''  '^  Action  on,  20G-2I2 
Al.\.  I'oH-tR  ok  MiNicirAL  Thkasimifr  T( 
Am:,.-,;   ,,..  jIljNICII'AL  C0inM)KAT10XS 

•il.l  I.    I   MKSCH!:!!:!;,  2!  .M 

Yl'rm  ''"'•■'"'""'iiON  OF,  211-224. 

/'),     /;/-"''-'''''*!;y'"^'  *'""  i'AVMENT,  225. 

wi/t'  IhUyence,  22t!. 


to 
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XLIX.  Pro.missory  Note. 

What  is,  227-23i;. 
L.  Proof  of  Pay.mk.vt,  237. 
LI.  Proof  of  Signature,  238. 
LII.  Protest  of. 
Bama>/es  on  acconnt  of,  see  DAMAGES 
J'.rKtence  ofdilii/vnce,  239. 
Irrcyular.  240-243. 
Kotice  tf,  241-^50 
Timerf,2rA. 
If'ain'r  of  252,253. 
Waircr  <f  notice  of.  254. 
LIII.  Penkwai.  of,  255, 
Liy.  KiciiTs  uF  Holder,  25(i-25S. 
J^\  .  Sale  of,  259, 
LVI,  SlONATlUE  TO,  260,  261. 
I'our  aval,  262. 
l'iri/icationrf,263. 
LVII.  Signed  liv. 
Attornii/,  264,  265. 
Mark,  2'(!6-2(i8. 
Married  H'ow,/,,,  269-271. 
Minors,  272. 
\'Y^M-  -Stamps  on,  27.3-278. 
UX.  To  Ahsentees,  279. 
J^A.  To  AiiKNT,  280,  281. 
J-'Al.  Transfer  of. 
After  Maturiti/,  282,  283. 
Evidence  of  2.'^4. 
Properly  in,  285-288. 

LXII,    I'VENDORSED,  289. 
LXIH.    UxNEGOTIAitLE,   290. 

r  vl)  ■  }■*'•'■'■■  'iKCKivED.  291. 

iA  \  .  \  oil)  ui  INITIO,  292,  293. 

J.iX\  I.  Where  made,  294. 

jvYrllr  ^y,p:«K -Maker  aIisconds,  295. 

rvi\     •   ""'■^'i'i  Payable,  296. 

L.\l\.  With  Bank  Stamp,  297. 

I.  Accommodation  s^per. 

C3.  Partie.s,  lioMers  of  acconiinoa.ation  paper, 

166  To  isl's""  *"' '■'■  '  ■  ^^"'^  *'  ''^•'  ^3  L.  C.  J. 

61.  An.I  the  l.oMcrs  of  such  papor  icav  rank 
uix)ii  the  estate  ol  an,l  discliarL'e  the  eiMor.seiv 
mner  .',ri"'.f' "  'T'  '"  '"-'  --till  accoinino-lation 

K  ;,::;;;l""Hr'"''''  ■'"'"'"  '^""  ""'""^'^'^'•^'' 

65.  Hut    any  moneys   rpceive.i  aii.l    iniinito.! 
a.«  l.ay„K.„t   l,y   the  erditor  fr,„n  the  en,W 
wl  operate  as  a  vah.i  imputution  against  the 
aocoinniodatioii  maker,     lb. 

II.  Action  on. 


I 


Jjb    Aganisi   iMlorscr—Where     action    «as 

r^//^f;i"'   >-  OM,l„rsers  „f  a  promissory 

M  opt  on  to  .-na  ,  e  tl,e,n  to  ca.il  in  the  make,  of 

S   C   1874  ^^"'"'""  ''■  ^""^'-^  -^t  el;  5  K.  L.  244, 

Jn.:\''\''"''"'*  ir7,/oH.._An  .-letion  can  1*  main- 
tami,!  ,v..,m,s,  ()„.  ,vi,|ow  of  the  maker  of  a  bill 
or  promissory  note  made  navabk-  to  "  McD.  & 
Company  or  or, ler,"  and  in-  them  endorsed  in 
oank  to  Hu  plamtilfs  rl,e  maker,  end-.^vser  ar-d 
l''""Hu  beni-  all  ,le^eribed  a.,  traders.  Auder- 
*'';!;•■  ^"'•^;-.'il-<M{.  479.  S.C.1S55. 

ren.'h.r^r  .  '";~^^''^'''*^  .ju-ljiment  had  been 
riiideied  exparte  m  an  action  ,,i,  n  j.romissory 


.'   f 
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ill 


imlc.  aiiil  tlio  t';\~v  \\a^  (mIu'ii  to  apiiwil  <iii  iIk' 
jirinuiil  tliat  jiRiot'  t^lmiilil  hiivi'  licfii  miiili'  liv 
)iliiinlilts  {.il'  tilt'  iiiiftiii.Tslii]!  iilloL'i'il  to  f\i.-t  ln- 
twti'ii  ihcm,  tmd  iilsn  nl'tlu'  iKirtiifr-liipullcL'f'l  lo 
exist  lictwt'i'ii  tlio  ili'lriMliiuts,  (iic  iipiiciil  \va~ 
miiiiiiinoiislv  (li-iiiis.--ril.  Fulii/  id  (il.  it  Fnrrts- 
ttr,2  1..  O.'L.  J.  10.,  Q.  I'..  ISil'i;. 

tilt.  Xdtiire  of. — Ai;ii<iii«  on  iirotiiissorv  notes 
<rivfii  liy  oin'  im'rdiarit.  to  Jiiiotlicr,  iiro  cuiiiiiii'i'- 
ciiil  itftiiiiis,  aiul  as  siicli  liaMc  to  rn  to  the  jiirv. 
Gemini  V.  Jlai/es  ,1  ill.,  li  11.  L.  m,  \.K',{)\  WAX 

c.  c.  1'.        ■ 

To.  I'riiiiJ' III  pi-'ilixl  ill. —  111  an  action  ni:aiiist 
the  ciiiiorsiT  of  a  |ininiis.-or_v  note — Hi  lit,  the  'lii- 
j)li(!ati'  iKilifC  ot'  pfotcst  must  lip  prodiiceii  ami 
tik'<i,  and  tliat  the  eertilieate  of  the  notary  tliat 
he  had  served  due  notie'C  uimm  the  endnrser  was 
insntlicient.  Seed  li;  ('unrtcniiij  el  id.,  >'!  L.  C.  1!. 
;>(l.'!,  S.  ('.  ISO;!. 

71.  iV/ieii  lofil. — An  aetion  on  a  note  mislaid, 
payable  to  order  and  endorseii,  ami  not  proved  to 
to'have  been  either  lost  (ir  destroyed,  cannot  he 
maintained.  Waiite  v.  Ruliiii.'mii,  2  Rev.  de 
J.ej.'.  21t,  K.  B.  isit; ;  12;i;i,  sec.  5,  it  2:il(;  c.  c. 

72.  And  such  action  cannot  lie  nunittained 
tinder  any  circumstances  without  indemnitv  to 
the  drawer.  Jkinipri^  v.  Jiitrii,  2  Rev.  de  Lej,'. 
■M.  K.  B.  1S21  i  12:i;i,  .sec.  5,  k  231(1  C.  C. 

73.  And  in  another  case  where  the  note  was 
payahle  hy  instalment-^,  the  first  of  which  it  was 
iiUeireil  in'the  declaration  was  payable  in  Septem- 
licr,  whereas  by  the  evidence  it  was  jiroved  to  be 
]iayable  in  December— /A/- ^  that  tiie  variance 
was  not  material.  Ciirileii  iV  Niiiler,  9  L.  C.  J. 
217,  Q.  B.  A  \r>  L.  C.  R.  237,  lsr,4. 

74.  And  /will,  al.<o,  that  in  any  case  such  vari- 
ance wa.s  covered  by  the  maker's  acknowdellf^ 
iiient  of  tlie  note  .subseipient  to  his  knowled,i;e  ^S 
the  loss.     lb. 

75.  And  the  evidence  ol' the  payee  himself  after 
Tiiakiiii;  allidavit  of  the  loss  of  the  note  was  lejral. 
lb.  23it!  ('.  ('. 

76.  ir/(t7i  unnei/i it iaiile.— The  defendant,  tlie 
fir.at  endor.sor  of  an  mmcfzotiable  promissory 
note,  was  sued  by  the  lioldcr,  the  third  endorser, 
and  tlie  action  dismissed  with  costs,  whereu|jon 
action  was  broUL'hl  liy  his  immeiliate  endorsee, 
the  second  endorser,  to  which  he  ]ileaded  rho.'ie 
juijfe,  the  pre.-ent  plaintiff  beinti;  a  prit  nmii  fijr 
the  former  plaintili— 7/'7'/.  that  tlie  endorser  of 
an  unne;.'i,>tiable  bill,  or  note  could  ~iic  his  imme- 
iliate ((»^'in-,  iind  the  tiicf  that  the  plaintiff  hiv! 
filed  the  note  in  supjiort  of  his  action  was  iiroof 
that  he  was  the  jiropi-ielor  and  holder  for  all  the 
jiur|Kises  of  such  iiction,  ami  that,  the  parties 
beiii;.'  dill'erent,  the  iiirmer  action  could  not  he 
Ci  msidereil  r/in.si'  jiiijee.  Jmii'!^  v.  W'hilh/,  It  I...  C.  R. 
1!)1,8.  ('.   is-)'.!.' 

77.  Where  hi-ouijIiL—TUc  defcu'lnnt  inrpiier 
Canada  coiisiirned  t<p  the  plaintiff  in  Montreal, 
2.(1(10  barrels  ol'  flour,  to  be  ^old,  and  in  antici|>a- 
tion  of  the  sale  drew  o;i  tlu'  plaintili'  I'or  !?<'', 00(1, 
which  plaintili'  accepli'd  iind  paid.  Tlie  flour  on 
beinjr  sold,  however,  did  not  realize  so  much,  and 
t!ie  plaintiff  brou).'ht  action  lor  the  diflerence-- 
llilil,  that  the  cause  of'  actii.ui  aro-c  in  Montreal. 
O'Connor  k  lliipluiel.\\\..il.,\ .  123,Q.  15.  W,l . 

7k.  Action  on  promissory  note-^  made  in  one 
place  and  payable  in  another  may  be  bronirht  in 
the  ilistrici  where  thev  are  payable.  (Hiixion 
fl  nl.  V.  McLean  et  .//.,  4  R.  I-!  (h)4,S.  C.  lS73; 

;)4  c.  c.  i>. 


III.    AllMISSIOX   (U'   SlONATfRE, 

70.  An    accejitance  on   sij^ht  of  a  bill   of  i\- 
chan"e   iidmits    the    .siL'iiature    of   the    dra'v 
MrKenzle  v.  Frnxer,  2  Rev.  <lo  Leg.  30,  K.  i;, 
|.-^2,)  A  Ji)iie;<  k   GiiU'lu:.  lb. 

IV'.    AciiKKMUNTS    ('o.\Ci;UNlN-G. 

so.  All    nu'reement  to  release  the  maker  ■  i  ,; 
neirotiable  promissory  note  after  sisinin,'.',  aiii  !  ■ 
fire  maturity,  may  lie  proved  by  iiarol  evidi'- 
(lute  V.   Ctiekhiirn,  8  L.  C.  J.  fill,  S.  C.  I-',,] 

v.    Al,Ti;i{-\TION    OF. 

.si.   If  ill!  indoi-ser  siL'n  his  name  on  tlie  Ik! 
a  n.'ii'  havini'  -pace  to  the  left  of  the  aiuounl  ■ 
fii'ient  to  permit  of  alteration  hv  the  maker.  ;:m| 
the  iiiakci-  afterwards  increase  the  aniounl  of  ti 
note  by  lilliiiL;  in  the  blank  space  with  aiiadditin 
al  woi'il  and  li^'urc.  and  then  passes  the  note  ii  ;• 
alti'rcd  state  to  a  honil  Jidc  holder  for  value,  ;i::;| 
if  the  said  note,  so  altered,  apjie.iron  its  face  Ini," 
^renuine,  the  endorser   is   liable  to  pay    the  fir 
amount  of  the  note  to  such />oh«  ./t'f/e  holilcri-j 
value.      Diiririn  et  al.  &  Thompson,  13  L.  (', 
202,  Q.  B.  18(10. 

Vn.  Atiaciimknt  of. 

82.  The  amount  of  a  note  ]iayable  to  order  ra;.l 
not  be  attacheil  in  the  hands  of  ('he  drawer  as  /iV  J 
.sai.'tie.  Thorl  v.  Jloijl  k  Trust,  3  Rev.  de  Lo.-j 
;!(),■),  K.  B.  ISl.'i. 

VIII.  Bii.i.s  OF   Kxrii.\N-GE. 

.S3.  Aroeptance.   of. — An  omission  to  jrivo  i 
tice  of  the  non-acceptance  of  a  bill  of  excliam;i| 
not  cured  by  n<iticc  of  non-acceptance  frivcii  «;;' 
notice  <ifnon-pavment.     Jones  etal.  v.  WiUnii.'. 
Rev.  de  Le,-.  2s,  K.  B.  1.^13  ;  2302  C.  C. 

84.  An  acceptance  on  sijjht  ofa  bill  ofe.vcliar;;- 
admits  the  si;riiature  of  the  ilrawer.  Juliet  \ 
Gmi'tii;  2  Rev.  de  LcL'.  334,  K.  li,  1820. 

8,').  A  jiarole  acceptance  is  pHid.*     lb. 

86.  A  verbal  acce|itaiice  of  an  inland  bill  ol'tJ 
chiiii'je  is  ifcKid.  and  binds  the  acceiitoi'.*  L'HiiieM 
v.  Mreretf.  1  Rev.  de  Lcl'.  i'llO.  K.  B.  l^'U.      | 

87.  In  an  action  upon  iicc?'))taiieeof  an  oi-ilii' 
]y,\x  moni'V,  made  in  wi'itin.u',  the  oriler  niii-t'' 
prodiiceil  111  evidence.     IC.s.ion  v.  AVcce//,  2  luj 
deLej:.  331.  K.  B.  1820;  00  ('.  C.  P.     . 

XH.IJiihiliti/  of  ilriiu-ee. — When  a  bank  .1 
counts  liir  A  a  ilraft  bv  him  on  B,  ami  aci'''|';- 
cheque  tiir  the  proceeils,  and  ilelivers  itti'.\| 
transmission  (o  B  to  enable  B  therewith  tov  :--| 
a  draft  flir  a  similar  amount  drawn  by  .\,  iiiMsf 
cepted  bv  B,  fir  accommodation,  and  about  (■ 
due  at  tlie  branch  of  the  bunk  where  1!  n-. 
on  (he  faith  of  A's  repre^enlalions,  assuraiHi'ii 
uiiilertakin^'  (without  authority,  however,  <•  I 
B)  that  B  will  ac.H'iit  the  new"  draft,  and  B'-j 
ceives  the  ehei|ue,  and  betin'e  usin;.;  il  has  k;.  J 
led.L'c  of  the  tran -actiou  as  between  A  a'.i'l  il 
bank-//f7(/,  (hat  B  could  not  lei;ally  ii-i' -f 
cheipie  to  retire  the  old  ilraft  wHliout  iici:t|I''.: 
the  lieu  one.  Torrnnre  ei  at.  k  Thi  Hniihi'jH 
ti.sk  uXorl/i  Anieriea,  12  I..  C.  ,1.  32u,  S.  C.  i-| 

•  OvoiTiili'il  liy  2292  C.  C— p:i) . 


sement  pou) 
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!,-,  L.  C.  .1.  IfiO,  (Mi.,.tirj,.c.  J  If.;  p  (. 

59.  JFM/  «<-c.-\VlK,.e  an  olli.vr  of  (],e  (iov.n,- 
liw.I  .u'iu-otu  tlic  jiliiiiitiil'iiM  „uvu  Ictu-c,  .i.-iri,„r 

i,M'n,nnns.«nrv  jr,.„cTd  to  ,,ay  inn,  a  .rnmn' Mun 
lii,..m-y.lm'  l.y  tii(.  ,l(.,,;,ninoiil  l„  i,l:iii,iiti;  iui,| 
Im.  le.tcr    lenu:  iir<WM,t..,|,  ,,ayn,ci,t  was  r(.|„.,.j 

I!.!,!  airauKt  th^  writer  .,f  il,,.  |,.|„,__yy,^;;' 

Iiiil  It  amid  nut  hi.  ,;oi,si,iw.|  a  l)ill  ofcviiai,.',' 

(her.,  was  m.  o.vdui,,.,.  „r  „Ki.K.y  tor  n.Ma.y  T,,. 

ilue  !vmv,.,l,  u.,,1  tliat  „.,  a,..,i„n  wn„l,|  I i,.  ,1, ■,,,,.. 

.'/'■/>'W<  V.  AVvv, :!  Uev.  ,k.  ]/.„  .(i,    [,•    ij 

KC;  •J27U  it  2:;«ii  C.  C.  '  • 

I  I.V.  ('iiKgfi;s. 

lie  ialk  ,|l  .Nfoiitival  hv  tlio  a-e„t  (.f  tlu- (^itv 
liiiik  lia,  bwn  -Mrvpu-d  l,y  t],,.  .iiaiia-cr  „f  thV 
Inm-r.  wild  riMviveil  tin'  tiin.ls  of  ()w.  l.,,,,,,.  :„ 

h-.n.-il.e  lor  the  ae,.ei,tanee  of  its  mana.'er  hv 
I- Hiuia  s,  esp,  ,.,ally  as  it  ha,l  a.io,,te,l  l„s  a,> 


;."'''''l'i'"'f-'thelui,.ls,,rtj„.  CitvUank 
^rtiiisKleratioii  theretia-.     A,,  //„„ 


'     ..(.  I'jr   S    C.  R    i,M7;j,  I727,t2;!51  C.  C 

iK'  .  Hya,lants,  a  hui|,hn.-  soeietv,  wa.s  .' iv ', 

"M'li""""  '"[""  Payment  of-e.rtaii,  floors 
■I  vin.lows,  an,|  the  pjanitili;  hethre  a.ropti,  . 
eolicjjue  inpayment    ha,l  ,i:one  to  the  ,le  H,,!: 

lll.luc  ..  the  •Hakeroftheeh„,ne,u,„|wo,i;| 

l«"'>t  the  house   (hr  the  eon.tn!e,i„n„fwhie 
hiiaker  ot  the  el,,.,,,,,  |,a,l  ihe  eontract    were 

kit,  aiMl  .leleiMlants  afterwanis  pai.l  to  the  maker 
,1;  '^'711'';.''ltl'f  ^vas,|,,eh^,,,an,lrefhse  l.'j 
Mheplaintil),  an.  plamtiirhronjrht  aetioi,  ;    ho 

ho,Mvas,hs,nisse,l  c einm,.er\,n  thej,r,u,,l 

it  lieohliption  to  pay  the  cheque  was^., 

Uan,l    he   „lm,nento.-theeo,l,litionha,lit 
^n;  HM.     Dufre.vcev.  The  Jaonues  Curtiel 

L.Ladovsanent  o/:-Che,p,es   are   si'.seepti- 
ole,,,,,rse,,,,.,,,y,o,,,    ,,,,;  ,|,^.,.  .^  -J; 

\^-lrattet  al.  v.  MrDuinjall  d  al.   12  L  C  J 

IJt'r!'!^    ''(\  '""^^''■-Tl'^-    -Kiker  of   a 

1,1""'  '•i'.-r>onsjble  on   it  until  it  is  |,rese,-il,e,i 

ii.^  not  entitled  to  notiec  or  other 'j,.-ivi  e'r'' 

t'ven  of  presentation,  unless  it  he  s  ,own  tliat 

';va.ito.s,u-h,lili.ene..h..hu,lsut!ere,    I 

I,  a>  I  en,   he  bank  on  which  it  is. Irawn  hav- 

.   m,(,t   „re.~\Vhcrc   the  .letendant    wrote 
.f,n.,t.sastoll,nvs:-."Oentle;.;e;;pi:.: 

'i.h„t"im,     I   I?  'r''l"-^'^"!"l'ti"ii  was  that'fhe 
''t'Mdivl  to  lK.rrow  the  amount  of  S85(l. 
'    timt  he  was  drawin-  on  nion.'v  deiK^site,! 
itie    pla,„t,frs  as    l,is  ajrents   or    h,  nker 


■  flKRICAI,   ElSHOR    IV. 


•  iicro  the  word  « 


lil'l  iKeii   omitted  in 


innnt),  "'  after  tl 


K'rhaii  eH,tsed  it  to  1 


le  word 
the  drnwinj;  of  tl 


o  hf  in-erted- 


BILLS  OF  IJXCIIANGE,  Sc,:    ,54 

-^■'■    <'ol.I..\TKl:.\I.  SlJCIlilTV 

msmms 

«.u-dsreno,,,,e.,stiu.,naLv:;;i!sr;,;;:'';;i!- 

^'H.    (-'oMMLltClAI,. 

l;o    trans,i.rred    l,y    a 'lllank    eiw   J  em  !      '    r'-; 
i..»MM.ereial  n.^te.      i'athr.sox  v    J)V/  /     2    U 

XIII.    CoMPO.SI- io.V   XoTE.S. 

'•';•.  Ill  an  action  ii,r  thea.nouiit  of  a  note  -iven 

answer  to  the  action.     :?/„,.//«  j    a 

UlO.  Action   was    hi'o,u'ht  against   fl,„   ■     i 

m  the  note  m  question  under  32  A  '{■/v; 

payment  hetbre  the  terminat  ,m  of' su  I,  ^  ''7 
HifTs  was  premature.  )«//«(/,/.«''  '"'";''"'- 
•^0  L.  C.  i.  25,  S.  C.  1«75  ■  '^""'""^  a^., 

XIV.  Conditional. 

101.  All  action  upon  a  note  flir  £')n   ,;. 
.-oainan  Ibr  wa^'es  "  (br  tli       „   "  ti?  f      "  'V 

i-';£'si;iiS;illf«"" 

XV.  CONSIDERATIOV  FOIt. 


JIdd, 

was  no 
&  Marfar- 


brouL'hi.  rieaded   tli.  ■-   •    ■• 


r 


sideration,  and    that   it 


le  had 


oil   action 


touchiii<,'tlie  result  of. 
"•hich  lioth  the  partieti 


WHS  made 


received    no 


an  election  then 
•■vere  voterf 


on  a   .V 


'11 


fn 


'««il 


i:i  •■: : 


fi 
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a-i  the  tondoiicv  of  hucIi  a  wnj/er  was  to  iiilhuncc 
tlu' ri'sult  ot'tliVfli'otioii,  tliiit  it  \va>  oiilio-^cri  to 
Uiih  liiwiiiiil  morals  iinci  \vii<,  coiisiviiicMllv,  null 
mill  void.  Vii/'ft'siic  V.  Giiiri-cmnnl,  5  I..  C.  J. 
27S.  C.  C.  IS,-)!) ;  !);)()&  1927  C.C. 

l(i:i.  A  i>r(iinis.Jorv  note  ,i;iven  lor  a  irainlilin;; 
debt  i.->  null.  altliiiu!ih  tran-li."rr(.l  to  a  tlnnl  party 
in  "o(«l  faith  boforo  inatnritv.  Jlirvleau  v. 
i;,r7,»/<i,7L.  C..I.12S,  8.  C.ISG;! 

1(14.  A  notr  I'f  a  tliinl  party  fiivi-n  by  ai>  ni-nl- 
vont  to  acriilitor,  in  order  to  obtain  his  consent  to 
the  disehar"e  of  the  insolvent,  is  null  ami  void. 
Fre,H,.st  ct  al.  v.  I'kkle,  It  L.  C.  J  220,  S.  C.  <fe 
\-'\j  C  J.  314,  Q.  \\..k,  Ihiijle  &  I'rn'osf,n 
L.  C.  J.  ;!07.  Q.  B.  1870,  Ins.  Act  1875,  sec.  Gfi. 

105.  Action  was  taken  on  a  proniis.sory  note 
which  the  ilefendaiit,  as  a  candidate  at  an  election,^ 
liad  lieen  induced  to  si.L'ii  fur  the  purpise  ol 
rai.siii"  money  to  caiTv  on  the  contest,  and  it  was 
i)rove.Tthat  the  proceeds  thereof  were  applied  to 
bribiie'  the  elector.-— i/e/-/,  reversing  court 
below  ."that  the  action  must  be  dismi.«sed,  but 
without  costs  to  either  partv.  Gii</!/  v.  Larkin,  8 
L.  C.R.  U,Q.  B.  1857. 

100.  And  held,  in  a  later  ca-e,  that  a  jiromis.sory 
note  given  tor  even  the  legal  expenses  ot  an 
election  is  void  under  the  Corrupt  I'ract  ces  Fri- 
veution  Act  of  ISliO.  WiUd  k  Da/rosliois,  17 
L.  C.  J.  2'j:i,  S.  C.  lt<7:i,  Q.  38  Vic.  cap.  7,  r-e.cs. 

24'.)  ik  250. 

107,  Immoral. -nw  liol.ler  ot  a  pronus.sory 
note  m  good  faith  which  has  been  translerred  to 
him  belbre  luatuvity  for  value  received  may 
recover  the  amount,  even  wliere  the  iu.iti'  has  been 
.riven  for  an  iuunoral  consideration.  JhlMis  v. 
tVuiMfoux,  (i  H.  L.  325,  C.  C.  1875. 

lOS.  7V(/(-/'../'.— In  an  action  on  a  proiiu.ssory 
note  the  holder  need  not  pmve  thai  value  was 
('iven  L'lh'oriiue  cf  al.  &  T/n-  Franklin  Comlij 
ii,wA-,sL.C.  ft.32S,Q.B.  1S58. 

Kill.  On  an  action  on  a  note  the  delemlant  con- 
temleii  that  it  was  an  accommodation  note,  and  he 
iiad  received  no  »)nsideralion  therefor— V/t'/f/, 
that  the  jilaintitts  were  hound  to  make  proof  of 
the  value  received  thereon,  Cnnvirac  ct  al.  v. 
Brown,  10  L.  C.  J.  I'Jf.,  8.  U.  I«ii5  ;  arts,  (i3  el  neq 
supra. 

110,  Want  of.— h\a.n  action  on  a  pronus.sory 
note  given  liv  "the  defendant  on  consideration  of 
the  promise  of  the  plaiiitilf  to  discharge  a  mort- 
gai'c,  which  he  claimed,  as  attornev  of  the  rejire- 
,sentative  ot  his  tatiier,  to  have  on  tlie  iiroperty  ot 
defendant,  and  defendant  proved  that  the  title 
from  which  the  plainlilf's  father  derived  t  le 
hypothec  was  null  and  voul,  and  in  lact  the 
plamtitf  never  ollered  nor  had  the  power  to 
discharge  anv  such  hviBithec  or  mdeed  iw.s- 
sessed  anv  .such  hypothec— 7/'-/'/.  that  tliere 
was  no  cousiderationj  and  the  piaintitl' could  not 
recover.     r/iilli})s  k  Sanlurn,  ti  L.  ('.  J.  252  iV 

12  L.  c.  R.  408,  q.  n.  18(;2. 

111.  Action  was  brou'jhl  on  a  certain  obligation 
or  acknowledgment  vi  indcd.tedness  in  ibeimture 
of  a  promissurv  note  of  tiie  aniviunt  of  t.VS  (Js.— 
HcM,  that  want  ot  consideralion  might  be  in- 
ferred troiii  the  fact  that  the  l-oksaml  accounts 
showed  a  balance  in  his  favor,  at  the  time  of  tli.- 
pussiin' of  the -aid  obligation,  of  .t.'U  18s.  lld.oniv. 
and,  a's  lie  had  not  proved  that  he  Inel  s.dd  other 
coibIs  lo  liiv  tleiri..r,  to  ciiiiipltiv  ib.v  iiiiK-mu  f.f 
the  obi  illation,  he  was,  in  conse.pieuce,  held  to  dis- 
charge the  debtor  from  the  olibgation  wlio  had 
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paid  up  tothe  amount  proved  to  be  due.    Laliwl'\ 
v.  yiV-/A/»</,  10L.C..i.321,S.  C.lSlU. 

112.  The  ilefendant  had  placed  his  naineiinj 
note  whicdi  liad  been  sent  him  alrmg  with  ollur. 
tor   the  purchase  of  stock,    Aic,   and   it   \ms>M 
throuLrh    several    liamls    without    considerutiniil 
iieing  given  for  it,  and  the  last  (Jiie  sued  the  dtHi.. 
dant'"irsendorser7>(n"  ((('((/ — Held,  that  the  aciji.: 
must  be  dismissed  for  want  of  consideration  iiui,. 
r;»/cMr  of  the  holder  and  ihe  receijit  of  it  by  li... 
holder  subject  to  all  objectiuns.  I'errij  v,  Nuihhi..\ 
5  H,  L.  477,  S.  C.  1870, 

113.  In  August,  1872,  the  defendant  gave  In. 
note  tothe  piaintitl,  liis  landlord,  for  the  rent  of  1^,1 
mises  in  Quebec  from  May,  1872,  to  May,  Is^f 
During  the  course  of  the  year  the  corporatin'J 
n  lade  excavations  and  lowereil  the  level  of  the  stmJ 
in  front  of  the  iiremises,  so  that  a  person  to  wlin|,[ 
the  defendant  had  suUlet,  wa--  unable  to  do  id 
furlher   business    there  and    became    insolvci,:. 
The  piaintitl' sued  the  corporation  in  damages,  in: 
on  the  note  of  the  di-fendani  coming  due  lirtjtc.-i.J 
it  Ibr  ii-'n-iiaymeiit  and  lirought  his  action,    Ti, 
deteudant  se"t  up  want  of  consideration,  the  ]ili,:. 
having  been  dimi^.ished  in  value  by  the  an- 
the  corporation  since  the  note  was  made,  anlii, 
plain'tilf  having  sueil  the  corporation  in  daniiij. 
which  suit  was  still  undetermined,  he  would.!'; 
recovered,    be  jiaid  [w'wc—Jh-lil,    that,    as  n- 
ilcfenikint  had  remained  in  possession  up  U>t 
termination  of  the  lease,  and  hiul  not  askeil  fni!:- 
resiliation,  that  the  consideration  invist  be  UrV\- 
be  "ood,  and  judginent  went  tor  piaintitl',    .Vj 
V,  lloUiwiU  ct  al,  1  Q,  L,  R,  C4,S,  C,  R,  Is;;, 

114,  yV/icn  fran<hilcnt.—\  note  triven  fy 
insolvent  to  oi'ie  of  ids  creditors  for  the  puri»iv| 
ol.itaining  his  hignature  to  a  deed  of  coinpn<;i; 
is  L'iveii  for  a  fraudulent  consideralion,  n 
cannot  be  made  a  ground  of  action  again-!  : 
in.solvent,  .Sinchrir  v,  Henderson  et  al,  H  L.  (' 
300.  Q.  B.  k  1  L.  C.  L.  J.  54,  18G5;  In-.  .'1 
1^73,  .sec.  OG,  k  art.  OO  siqml. 

115.  When  M//'/,—Tiie  piaintitl' sold  an!  ; 
livered  a  quantity  of  jiine  logs  to  tlie  defcn  la:, 
which  were  jiaid  "li)r  partly  in  cash,  and  t»r; 
iialance  the  defendant  gave  the  promissurv  ::' 
sought  to  be  recovered  on,  whicli  stated,  hottov| 
that  the  value  receiveil  was  contingent  i  ii 
claim  lieing  maile  for  the  logs,  Tiie  log- « 
afterwards  revendicated  by  the  British  Aintr;.| 
Land  Co,  as  having  been  cut  uiion  their  linil.^ 
whom  the  defendant  gave  his  note  Ibr  ,stnni| 
lor  a  larger  sum  than  that  tor  which  tin' 
was  given  to  plaintilfs.  On  an  action  liy 
iilaint ill's— //c7'/,  coiilirmiug  judgment  off' 
lielow,  that  a  plea  oi'  no  consideration  and  0 
peii'^ation  formed  a  good  defence,  alth.MiL'li 
note  si>  given  to  the  company  liad  not  bckH^ii 
nor  the  plainlill's  notilied  of  its  being  Kl\.'ii,f' 
called  in  as  ;/«n'a/i/,v  in  the  action  in  iv\iiil) 
lion,  which  liad  been  dismissed  for  want  "l'K« 
a  sear  afler  the  -ei/.ure.  (iam.slii/  ct  al.  A'  '"' 
w'rm,  13L,  C,  R,  2311,  Q,  B,  18(12, 

IK),  A  jiromis.sory  note  was  gis-cn  as  aii 
nitv  to  a  partv  assuming  a  liabilil\  for  a  ir 
person— //c/./, "that  llie  person  holding  lii'  ' 
coulil  sue  on  it  as  s.«in  as  troubled,  anil 
pavini'  the  debt  for  which  ho  had  U'coimhsi 

rerri/y  -V'/"C  5  I^-  I'-  J-  l^U  ^'  <'■  l'^'" 

11  v.  ,\ct!iin  was  lirouglit  hy  the  iran^l'': 
certain  promissory  notes  given  lo  an  in  1 
company  for  la'cmimns  since  earned  to  n 


ihe  amount,  of  pucli 
Jthc  defendant,  tliat  t 
Lliicli  tliey  were  gi 
U.leration,  and  tlieii 
Je.'ii'liange  liir  otlier 
(the  jilaintills  lioldei 
tliicstion.     Wood  et 

.  C.  1858. 

XVJI.  Date  of. 

.  1)8.  Tlie  date  of  a] 

llic  note  was  mafic  o: 
liujiiestioii — Held,{\\ 
lliat  the  note  liad  lice 
l<iits  date,  and  that  i 
[lipuperalion  of  a  sul 
K'tweeii  the  responc 
Imoiig  them  was  tiie 
l/a/.,  15  \..Q.l{.H\, 
\mk2h.  C.  L.  J 
'119.  Tlie  liojder  of 
«^1iiire  to  prove  tliat : 
■ale  it  bears,  as  tlie 
^iilcliin.s  et  nl.  v.  C 
K,  8,  C,  18t)i). 

j  XVII,  D.\Y.s  OF  Or 

120.  On  ajipeul  froi 
^diinige,  Condemning 

•  well  as  the  makers 
tvcrsing  thejiidgnienl 
lie  u-iige  in  Canada,  i 
L'iil  enactment,  all  bil 
Iree  days  of  grace  al 
rder  to  hold  tiie  endoi 
light  to  be  made  on  tl 

utosi  and  notilicatiun 
Irinaliiies  are  to  be  oh 
Jiiiiide  payable  at  tli 

.C,J','i53,  (^.  B.  185 
|XVJII.  Dkmani)  of 

121.  In  an  action  c 
lliic'h  the  i)lea<if  \vai 
=  \\r<'c>\-Jlcld,  revei 
liirts  hehHv,  that  sucl 
p  (lie  deli-ndani  alic; 
lie  lie  was  readv  will 
Iniaiid  hail  bcc'n  ma 
IW.,  4  L.  C.  R. ;{ IS,  Q 
'122.  And  in  aiiothe 
joiii.'t  the  maker  node 
lire  the  note  was  mad 
P"',  and  that  partial  |i 
|i'i'lionsastoawantor 
l«'.,3L.  C.  R.  305,  S. 

PI-\'.  Di-scaii'Tiox  oj 

bi  a  case  of  ca] 

|nnvvsii-y,  in  de.scribii 

"illseof  licht,  to  ,-ti 

lilf.    Jiirri/  v.  Mai/,  1 

^^.  Effkct  of,  .ice  I 

-I  It  a  bill  he  taker 
pii  lor  piu-ment,  and 


GE,  &c.  15c  I 
leiluo.    Lahi 

.  m\. 

I  his  iiiimc  (iiiil 
onj;  witli  otlur 
,  and  it  iiiis-i-jl 
It  (;iiii.''iilcr!iiii.i 
c  PiU'd  tlu  (III.:. 
,  that  till'  (icti..; 
iisiilt'ration  in  il,, 
;c'ijit  cil'  it  liy  li.J 
'erry  v,  Ifoi.hhiil 

fi'iidant  finvc  liiJ 
ortlu'  I'oiit  iii'iir..! 
2,  to  May,  1S3, 


titilfr^old  ail'! 

tu  till'  dc'fcli'aj 
cash,  and  In 
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Itiie  amount,  of  Hiicdi  notes— ///■/,/  „ii  ti.o  i  ^ 
l,u,cWi.ndant,,ha,,hn«.,nfSn';;'!:j;.;™;^f 
Ivim-h  (hoy  wiv  ^Nvon  c„nsii,„„,|  „  ^,,J\.Z 

U.rat,nn,a,,d  lK.rl..nf:j:ivH,to,,la„,„-;'^ 
Ik.  ,,laint,(s  holders  ibrvahuMc  ,1k    ,„    ."  ' 


158 


XVI.  Date  or. 


.  1)8.  Thedateofaproniis.cory  .,o(e  is  i,ro(,f,|,at 
Iho  note  was  made  .,n  such  date,  and  i,   (I  ,    . 
l,K,m.st,on-yA.A/  tha,  the  part.;  "mi;    ,,;;;: 
iha  the  note  had  heen  n.ade  on  a  dav  )«l  e    , r 
|,:t>,iate,  and  that  m  eonsequenee  it'le  |  wi,    i, 
ll,e  operation  ol  a  snhsequent  deed  ..rcompr  ,     1  , 
Icnveeii     (he   respondents    and    their    emli     •- 
Imoiiir  Iheni  was  the  appellant       Fif,,,,.  i   r-      ' 

111).  Iheliol.lerofa  promissory  note  does  not 
..u.re  o  prove  that  it  was  a,.,i,al!v  nuide  on  the 
^m.,r  hears,  as  the  date  niakespivol^,,^;,. 


XVIJ.  Day.s  of  Grace. 


.120.  On  appeal  from  a  jud^'ment  on  a  hil]  of 

feohun.^s  ccmcleinnin,::  theappellantsas  end,,iver 
l«ellas  he  makers  whu.ii.l  no,  appeal-/}.// 
Ivfrsm.  the  |,„lj:nient  of  theeoiirt  he  ow,  ,},a  Iv 
|o  ini,L'e  m  Canada,  an.    in  ,|,,.  .||,^,.,„.,       •      ' 

lralHiae,n,ent,alll,il,4f;.;tiia    ^I'^i 
Iri'days  of  {iraee  after  iHruMiiiiL'  .Ir.P   n,     ■ 
Lr  to  hold  the  end,,rsers  de.nS  o"  ^u' n  „   ; 
light  ,o  he  made  on  the  tliree  davs  of  .rra,.-.    • 
>tc.-taiidiiotiiiealion  if  not  iiaid   and  tl.  ,  ,i 

i.nalitiesare,oheol.erved\:venw  .;•,.'  ill 
1  iiia.le  paval,le  a    the  residence  of  the      ,1    -r 

t.  K.  ui,  y.  B.  iboo ;  2;i0(;  ^t  2;;iy  c.  ','. 

IXVJII.  Dkmaxd  of  Pavmkn-t. 

1121.  In  an  action  on  a  promissorv 
Inch  the  i,k>,ioi  want  of  deman.i  „i 
li^ur.'ed-y/,.  ,/,  reversin-  tliejii.Lnne 
lurtsLelow,  that  such  J.lea  isof',,,, 
f.^  tiio  d.lendant  alle-e  and  prove  tl 
file  was  ready  with  funds  ,,,  pav  , 
■niaiu    ha,     heen    made.     Mo,n/& 

VU.  And    111    another    case— 7/,/,/ 

^iiist  the  maker  no, lemand  was  „eee- 
Im.  th,.  „,„(,,, as  mii,le  pavahle  at  a' 
|«Xan.|lh,i,  par,ial  paviiKT,  is  a  wa 

|,yiu,M.as,uawant,,idcnian,|.  L'i,-c 
[«/.,  .i  I.  C.  R.  ;3(i;j,  s.  C.  1»5;^. 

piX.  Dkscuii'tiox  of. 

Bitcoxm    ,n  descnhm;.'  a  i,romi,ssorv  note  -is 

[.■«n'.'ul,ieht   tosta.e  w/ieretliesamewt 
H'      liory  V.  Mai/,  13  L.  C.  U.  ],  S.  C  Lm 

!^X,  Effitt  of,  ace  REyewAL. 

J24.  if  a  hill  he  taken  for  pxxls  sold  without 
fmi  lor  payment,  and  the^ill  be  dishonoSd! 


note,   to 
|iaynient 
'111  of  two 
avail  1111- 
lat   at  ,he 
he  note  if 
Dunn  cs 
C.  C. 
that    as 
vary  even 
part'icular 
iver  of  all 
V.  Bdivktr 


""•  I'ill  ha    ,",'';'.  ,7'''"''  'V  "^'  """■  which 
'II'  ^H-  ^«.  K.  ]!   i8I3.  '  '■•  -''•'""^^'O'  ^  Hev. 

l,s.|0.  "'■'  -  !'"■  '!'•  Leg.  31T,  K.   |J. 

ckim'.^K'::i;7.;;;;f^,iV'^''r '"'?•'' ''^■•" 

•■■'^■tiitgnish  ,he  d'l,  '''■''^■';';fd,  and  will  no, 

«'n:;'di.^:;en;et;we ."n""^'"  "t  '""^'  >- 

renSafcXilm^^tmir-ir^-r'*''-" 
a  novation  of  ,lle  del,  ,i  ]  1!^  J^'f  "'"■''■'"" 
intention  to  efleet  such  lovi.H,  a'      '  ''•^l"'''-"^ 

4iit'a^,;-:::;f-,,-,^t^n;^ 

l''J-'t-'  a  certain  ami,,,,,,  „,„  „(■  ,L  ,  r  '  '''''y'' 
f^alt'  of  a  ll,,atin,'    I, ,.     l  I«-"m.ds  of  ,ho 

••laimofthe  ven.lnr     .,  I  ',       ,i*"''""7"   "f  the 

i;'"'go,ii..,h"    ;,■  t't  u";'T'''t'""'- 

the  privile.-e  ,,f  ,1,    ,•  /  "'  ''""  -'"'vances, 

l-nore,!  a7  nu.  ritv-//  w"'':,  .'.r'''^  '-'!  ''i'- 
no  novation  of  ,1,..  d'el,,  ...,'■,  '  "'''''  /■"'^<""' 
ti""  was  not  o.xpi'e.  ,;,:."  f>-,t'  ^"'^I'  "ova- 
roceive,!  them   ai  I  'tUvV  T  ',''''  '■'■•^I"""lc'nt 

'nten,i„„  ,„  „„,,,„      ,W  1/     ;     " '^ 

H  L.  C.  R.  2!),  Q.  Ji   is,jo  '•  -^"'"/'*""> 

'iamriIad::i\h;;;ri;;id";,ivlS'''v''-'^'^"- 

proniis,.„rv  notes      ,.   £  ,/""   * '^' l:'«'n'i«'  two 

an,..ther  n„te  (;,.■  tc,  ,  ■)         '  "  '  '',''!"  "'"'  "'^« 
l'^'""'^-     The    ,'hi,     ,'      '      "■'^^"'l  1"  l'lain,i,rs 

» ":;'"it;,^;;^i;  i  i."=:.^^" 

"I  ""•  Pn-ncii,al  and  in   ■      ,  ,/     '       ""-'  ""'^""" 

.ii"!'ia'kii  Mil:  ':;:;[::•■  ;■'•'•  .^-'i^  "^  .i.c 

sct.lemen     tn'i'eiif  ',,  r'    ,       ''',  "'"■''   I'">-t.v    in 
w-,.rtlilcss_y/j;/     1,      ,,,''''''''•    l"V^-i"i  to   l,e 

'r't--ti,,,;ea^Zt  rSr'^''^'''^^^ 
•'^i'''ivi'<'H'piai,.ti(fo  i^., ;',*-;!""' ^''"^^ 

JHT'^on  who  actuallvreceved-  ;'-,'""   \i"' 
llnit  C.  0.         -^    '  '  l^'   ^  •  *'•  ^;'''>  t'.   C.  ],S(12  : 

I.'>2.  Where, h<"l"on*  ■■''■  i.    ' 
lii-owi,  ii„livi,inal  nod'.J'Jnn, ',!"''''''  '■""'l'"".Vf.'ave 
';'n''-^n,i,„,i.ofn        :/  ,",  r'''''"'V'''^'"'''>' 
IK^-ic.  of  insurance  ■I'hii'r'lal-rLldll.S 


1  ^^pmHi 

■i 

U ."' 

i 

ii:       ! 

n  : 

}■'■ 

[■ 
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^v.1t•ll^l>.'lu•(■  tlu'  notoH  of  the  linn  liirtlic  saiiu'ilclit 
—  Hibl,  tliiil  till'  riiilway  coiiiiiuiiy  whh  iiovcr- 
ilielc.-is  liiililc  in  a  ilircct' action  Ibr  tliu  amount 
of  tlu'  iiivniiiun.-',  and  tliat  on  an  interven- 
tion iiv  tiie  lii-ni  tiie  renewal  notes  lile.l  m 
the  uaiise  will  he  ileehireil  inoperative  as  a.'amsl 
llie  intervening  ])arties,  anil  he  ordered  to  he  de- 
hvered  iiji  to  llieni.  The  Miintrcul  Fire  Iiiniir- 
iiiifc  Cniiipitnij  &  The   Stanstuad,  Sfiejord  A 
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(Vuimlihi  Itaihi'iui  Company  &,  Wood,  et  al.,  13 
L.  C.  K".  2S:!,  S.  C.  If^iiH. 

i;i:i.  'I'iie  aeeeptance  of  a  proinisMory  note  hy  a 
creditor  from  a  delitor  does  not,  ell'ect  a  novation 
of  tiie  delit,  and  tiie  creditor  can  always  hriiif?  liin 
action  on  the  oriL'inal  account.  Daxijlca  et  al. 
k  Ihifour,  K;  L.  0.  H.  'm,  C.  C.  IHOti. 

i:i4.  A  settlement  of  accounts  hetween  the 
creditor  and  the  priiiciiial  dehtor,  and  tlie  takiiij: 
hv  the  creditor  of  a  note  iiayahle  on  demand  for 
il'ie  halance  due  hv  the  dehtor,  does  not  operate  a 
novation  of  the  claim  so  as  to  discliar)j;e  the 
•-uretv  to  the  principal  olili^ation.  HiKjers  et  al. 
V.  Mnrn.-<et  al,  13  L.  C.  J.  20,  S.  C.  iSGi) ;  IIC'J 
A-ii-yc.  0.  .  ^    ^ 

135.  The  jriviiiL'  of  a  proniiA'sory  note  tor  a 
•  leht  is  not  a  novation  of  that  deht.  Richard  v. 
lh,i.n-erf,:^  K.  L.  7,  0.  C,  &  Merrier  v.Bousquet 
c7  r,V.,  5  R.  1^.352,  S.C.I.S71;  1109  C.  C. 

13i)  A  company  was  in(;or]3oraleit  under  l.i  & 
M  Vic.  cap.  28,  tietween  the  22nd  Fehriiary,  1854, 
and  the  21tli  February,  1855— ./A'W,  that  pro- 
missory notes  granted'hv  the  company  duriiij; 
f  liat  peritxi,  ancfrenewed  liy  the  notes  of  the  coiu- 
iiaiiv  alter  the  completion  of  the  iiicorpration, 
the  "old  Mites  heing  J/iven  up,  were,  toj;ether  with 
tile  urij.'itial  deht  t<jr  the  >roods,  novated  and  paid. 
Brewster  et  al.  v.  Chapman  et  at.,  19  L.  C.  J. 
301,  Q.  15.1873. 

137.  Where  a  creditor  accepted  promissory 
notes  as  a  settUinent  of  the  amount  of  ajudi^- 
mmt— Held,  that  that  was  not  a  novation  of  the 
claim,  hut  the  crwlitor  would  he  ohli^'ed  to  return 
the  notes  before  he  coulii  proceed  to  execute  tlie 
iud"ment.  Dawson  v.  Desfusses,  0  K.  L.  334, 
Q.  S.  1874;  1169  C.C. 

XXL  Ekuorsemen't  of. 

13«.  By  «Tor.— In  an  action  af^ainst  the  en- 
<lorser  of  a  iiromis,aorv  note— i/eW,  tlmt  a  part;- 
wlio  endorses  a  note  is  liable  alfhoufrh  he  intended 
to  do  so  at  the  time  as  the  attorney  of  atiotiier, 
the  error  not  being  pleaded,  and  that  in  the  pre- 
i^ent  case  the  sole  proof  of  tiie  endorsement  being 
the  delendant's  answers,  the  plamtill'  was  entitled 
to  have  them  divided  so  that  the  part  iii  which 
he  soui'ht  to  exiilain  the  character  in  whicli  lie 
signed  or  endorsed  such  note  might  be  rejected 
a-Tiiot  having  been  pleaded.  Seyjiiour  et  al.  v. 
irw-//i/.'«/.,3L.C.  II.  4.54,  S.C.  1852. 

139.  Bii  mark.—X  promissory  note  to  order 
cannot  be  transterred  by  an  endorsement  made 
bv  the  mark  of  the  endorser,  although  .-o  maile 
in  iiresence  of  two  witnes.ses.  Lci/neux  v.  Ca- 
A«»V/,2Rev.deLeg.28.  K.Ii.  1813. 

1 10.  The  en.lors  iiieiil  by  mark  in  presence  ot 
two  witnesse-i  of  a  promissory  note  gives  a  right 
of  action  to  the  holder  against  the  maker  and 
fiidor.-er.  Noad  v.  Ckafeaiivert  d  (tl.  1  Rev.  de 
Ja>2  229.Q.  H.  18ir.. 

141  In  blank.— hi  order  to  vitiate  the  pay- 
ment bv  the  makerof  apromis.sory  note  endoreod 


in  blank  bad  faith  must  be  shown,  as  the  mak.r 
is  only  hound  to  assure  himself  of  the  geniiii,.- 
nesstif  the  signature,  and  is  not  l«>iiiid  to  innk 
any  imiuirv.  Firrie  &  The  Wardens  of  I'.. 
House  of  huluslrij,  1  Key.  de  Leg.  27,  Q.  1; 
1815.      '  ,    , 

142.  Kndorsements  in  blank  can  only  be  valil- 
Iv  made  bv  bankers,  iirokers  and  uierchiuii-, 
flie  Bank' of  Montreal  v.  Lanyluis,  3  Rev.,!.. 
Leg.  88,  K.  U.  1817  ;  2280  C.  C. 

113,  In  an  action  to  recover  $00,  atiiount  d  a 
note  or  oliligation  passed  heliire  notaries— //,/,;, 
that  it  could  not  lie  transferred  by  eiidorseiiu'],|  i 
in  blank  though  it  might  be  by  an  endorseiiit-M  | 
in  full.     Briinet  v.  Lalonde  et  al.,  10  L.  C.l; 
347,  C.  v..  1800. 

141.  Forged. — In  an  action  on  a  proniis.sin 
„fitt — Heltl,  conllrmiiJir  court    below,  that  li,'.  I 
iiohier  wdiose  title  theii'to  was  derived  from  mj 
endoivemeiit    which    proved    to    lie   p.    tijrgiTv, 
although  he   be  acting  in  entire  good  faith,  euul^i  | 
not  reilTiver  the  amount  of  the  note   from  any  .j 
the  previous  endorsers.     Larue  A:  Evanturtl,l\ 
L.  Cf.  L.  .1.113,  Q.B.  1800. 

145.  J'uur  aral. — A  note  payalile  to  the  onkr 
of  the  plaintitfs  was  endorsei'l  first  by  L  L  ij 
P  Q  L,  and  underneath  these  names  by  tli;j 
plaintiUs— //t'W,  coniirming  court  below,  lla;| 
li  L  &  P  Q  L  endorsed  as  arals  and  seenriiyf 
tor  the  maker.  Lntour  et  al.  ii  Gauthier  et  «/,| 
2L.  C.L.J.  109,  Q.  H.  18fiO. 

140.  The  plaintiU'sned  the  defendant  on  a  noitl 
which  he  had  obtained  to  he  ilrawn  by  aiiotlitrj 
in  tiivor  of  the  iilaintitf  or  liearer,  whicli  he,  tlirl 
defendant,  had  endorsed  in  blank— V/cW,  to  lie  ail 
etukir.sement  j«'(n-  aral,  and  that  the  defeiidanl,! 
the  donneur  pour  aral,  could  not  [ilead  wanttJ 
notice  of  protest,  or  raise  any  other  defence  tliaJ 
might  have  been  raised  bv  the  maker.  Mcrrittt 
V.  Lynch, -.i  L.  C.  J.  270  &.  9  L.  C.  R.  353,  S.C 
1859  L 

'l47.  And  wliere  the  trial  was  had  before  a  sj^j 
cial  }nrv— Held,  on  argument,  that  the  qiiestii/ 
wliethei-  such  an   endorsement  was  an   eiiilor*! 
ment  jiour  aval,  or  not,  was  a  question  fortl;<| 
jury  to  decide.     lb. 

1*48.  A  cherine  is  stisceptihle  ot  endor^cnitt:! 
po7ir  aval  like  a  promis.sory  note,  l^att  et  d\ 
V.  McDoiujall  et  al.,  12  L.  C.  J.  243,  S.  C.       I 

149.  An  engageinent  pour  aval  is  a  iniMl 
question  of  law  and  tiict.     lb.  I 

150.  Persons  who  have  placed  their  signatiirf^l 
on  the  back  of  a  olie(i^ue  pour  aval  are  not  i:| 
dorsers,  but  makers  oj  aval,  and  are  not  eiititkl 
to  any  other  notice  or  exception  than  the  niakirj 
and  are  liable  with  him  jointly  and  severally.  Ili| 

XXII.  Endorser. 

151.  Discharije    o/",— Delay    granted    to  ihl 
maker  of  a  promissory  note  by  the  holder,  Miii; 
out  the  knowledge  of'the  endorser,  <loes  not  ^r 
chari'e  the  latier.  Massue  \.  Grehassa,  7  L.  C. 
211,  S.  C;  19(11  C.  C. 

152.  Liahitily  o/'.— The  holder  ot  a  iiroiiBl 
sory  note  to  order  tinder  protest,  who  has  reiTivfi 
an  account  from  the  niaker  and  another  iioU'Sl 
security  lor  the  lirst,  does  not  lose  his  roeoiiw 
airainst  the  endorsers  of  the  first  note  who  liail 
grveii  llicir  assent  to  the  transaction,  notwiiiisuii»r 
in>'  the  in.solvencv  of  the  maker  of  the  lirrt  iirt| 
ifoodbury  &  Gcirth,  9  L.  C.  R.  438,  Q.  B.1n;| 


1,)3.  Wliere  the 
.liile  had  heeri  sued  i 
.-aiiic  iitliiniey,  hut  | 
|)li'ii(|iiig  an  e.xcfpi 
iMiiiiilaiiied  in  the  ci 
ii|ipciil  with  co-ts, 
vent  it  was  sought 
I  mill  sevei'ully  liahlc 
-//(■/(/,  I  hat  I  here  w 
I  mill  to  have  made  tl 
I  lii'fii  made  parties  ti 
line.     Boiichi'r  it  / 

|g.  1!.  is(i2;  I'.cit;  c. 

'.'^1.  U'iieie  ijie  eii. 
Jfi'jiii  liahilily  by  the 
|)irote~ted,  hut  iillerw 
liiii'  iiiilder  and  pronii- 
|.-i'i|iiciitly  sent  a  lette 
iHji^dotniyeil — Hild, 
|liiMiiii-^e  to  the  hiwyei 
|lo  llie  liolder,  and,  iin 

mrul  evidence.  Johi, 
.C.J.  125  cV,  13  L.  ( 
l.'i.'i.  In  an  aetion  i 
[y/'/7,  that  a  person  r 
1 1  if  e.\idiaiige  after 
Y1-<1  C.  ('.,  siiliject  to 
iva<  lialile   in  tin-  hai 

Ammnn  In.surancI:   I 
]l'i)r'.'  Slcnnisliip  Co., 
l.'ii!.  And  helil.   iii-i 

luiii  the  law  of  Eiml.'i 
liir-cr  liiihle  to  the  eipi 
ll-i'll,  that  is  to  the  e. 
I'-.'Uisictioii  ill  the  colli' 
li:i'lc,  hill  not  to  those 
liuller.     Ih. 

h'l".  ['((i/iiifnis  /ii(. — 
liKciiiT  had  received,  i 
ii'if,  a  ciiin|iosiii(iii  (,ii 

■"Ml  an  endorser,  in  ei 
liil  released  the  end 
/iii-ii'  against  the  oti 
Vlli'hl,  that  whatever  I 
twii  the  eiidot-MT  mii 
liiiiii  iii;aiii-.t  the  makei 
}Im  liaui/ue  du  I'euiih 
tll.S.  C.  R.  1871. 

I  hJS.    Jiilflfs    Of.  —  lu    I 

fiiHT- //,/,/,  that  thi.  , 
i|i  ill   ciiiiipeii.-atioi: 
hiii>iif  iiiuiR.y,  wliieh  1 

.or  ill  which   he  imd 
liiki'r  -iiii'c  the  )iroicst. 
iliiry  of  a  hank  ofKcer 
lii'iits,  oiiglit  in  this  wi 

Ilk  liy  an  accoinniodat 
ft(/(A-  v.  Mtd.ion,  1 
I  Ijil.  [ii  an  action  by  t 
icmaki'r,  against  an 'em 
pi  heenikirsed  the  note 
►ii"ii.  and  oil  the  u/ide, 
'^lumld  place  his  nan: 
fi'-)  11'  second   endorsf 

i-;iiiciit  against  the  def^ 
|'',iililgiiieiit  of  the  c.iii 

ii'iiiitiirc  by  ei,dof..<(.|,| 
>»iii|jlkin  of  the  iinde 
Ith  i;,.<,,,„,i  ,„  „,,„  „jj^, 

|i"|)li<iii  could  be  destr 

m  iiiiiier-tanding,  and 

v<'  >nl>iniitod,  the  eiido 
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1.53.  \Vli..,v    the    ,„„k..>-    ,u„I   oM,l„rs,.r    ,.f   a 

I  i''l<'l''';  l'''<'"M>(.,|..,,,.l  u,,|,,.a,v,||,,:,,.rlu.H,vtlK. 
.mnvMUnwy,  l„it  (.k-.tlv,!  .<c|.Hrutflv,  tlu.  nuik,.,. 
plca.lin-  HI.  c.xjT|.tion  to  tUv  t\,nn',  u|ii,.|.  na 
nmmtiUMc,  in  tlw  c„nn  Mn^^■  |,iit  di..ui.s-«l  i, 
ap|«'iil  with  c.-is,  ,111,1  ,i„,  ,„,,|.^,,,  |,„|_^„  .  " 
v.iit  .1,  wits  ,.o„,r,t   tuhoMtlK.  c.i„l,,r..vrj„„„l, 

-//-A/,  (hat  iIk.iv  was  ,„,s,i,.|,  hahijitv  ,/«  /■„,./„ 
mi.lto  hiUT  n,it,k.tlK.in  liahh.  th.'v  sl„,„l,1  Iuut 
«.„  inline  mrtu..  t,,  the  a,,,K.d,  uh,V|,   „ii.,„„ 
|U.  Ji.  I.s(i2j   1!).!(;  C.  (;.  .  i^'.  .1.  .1,,), 

1,VI    WIkti.  i1k.  omlniv,.,-  of  a  Mote  wa..  roloasi^j 
fMi,  luth, hly  hy  the.  liirt  that  tho  note  was  nu 
l;n.t..4..,l,  iMi.   allc.nvanls  went  to  Ih.  kiuv.r  o ' 
||;r.  h.-kci.  aii.l  |,n.|„is..,|  t„  pay  il,a,i,|  a-iiln  .^iiU 
..,,u.n.lv<..M.  almyrtoth,;  sa.iu.wn.,;t,  wliirh 
J  u.  ,!,.>.  ■,,y...l-//,./,/,,,i,a.:li,,Ml>nM.oht,th.at  his 
l,„n.s..   oih..  Inuu.,.  was  as  l,i„,h„.  as  if  „„„k. 
Ii..i1k.  hc;i,kT,  iiiul    „„„.,.,nL.r,  ,.,.1.1,1  U.  p,.„v..,l   i,v 

rc'r-^5-:;r,:,1:^n.i^;rf({-Sr''^ 

I    I.M.  [ii  an  a,.li,)n  „ii  tw,_,  |,i.,,i,iiss,,i-v  ii,,tos_ 
W././  that  a  person  mTivin-  hy  ,.n,l.,;M.nu.nt  a 

,^1  U  L.,  sllliJ.,U    tolhl'  ,,l(),.,.tK,ns   t,.   Whil'll    it 

f;i^  imhl,.   ,n  Ih,.  ha,„!s„r  ih,.  ,.,„l„i.sw      7'/,. 

IVV  .s  ,.,«,,./,y,  C.    2  Q.  L.  u.  .'ilO,  S.  (;.  isTii 
J  I.H.    Aii.l  /„:/,/,   al-,,,  thill    tliis   arti,.ii.   ,hir,.rs 

tviii  1 1.  luv  ..(■  i.:,,,d.ni,i,  wh,,:h  niak,.^;,;. :.;,: 

.r.,.i.haM..t,,llK.  (.,,,,,, i,,salta,:|,ii,^r  to  the' nolu 
■l-.ll,  tii.itis,  I,,  the  i.,,iiitK.s  arisini:  out  of  (1,,. 
I'.iiisictioi.  inlhe  conrsoofwhi,.),  ,hv  note  was 
|.;.k,Uil  not  1,>  those,  arisin;^,,,,,  of  a  o,>nat,.,.al 

I.M.  ra!/,u.-nl,/>;i.-\YU,y,.  .,  .,k^i,„,i,„,  ;„  j,,. 

■  "'"'T  I'^^'l  m^^'ivc.,1,  as  hoMer  of  a  promissory 

''.>.,ao,inposii„,i,  on  the  amount  of  his  dain 

rHiii  an  ..n,lorser,  m  omsiileration  of  which   he 

U'l   rek.ase,i    the    en,lorser,    ro.<orvinj^       s       1 

hr^|.  apiinst    the  otli,.r    parties   to   the    n,  le 

-  M,. hat  whatever  (h..-l!un.antha,lrm.v 
loin  tlie    en,i„rs,.r  n.us,    i,,.  ,|,,1,„,,,,1  f,,„„  j,;' 

lam,  a,a,ns,  the  inakerV  ,.s,a,e.     lir^.^f,   "f 

1  "  w';"V/''  '/"  '  ''"^'''•'  '^  <J"''-'ll"»,  1.-^  I^.  C.  J 
§*•'>)  o,  L',  U,    I.S(  i . 

l.W.  Jii,,/th  oi:~lu  an  u,.tio„  against  «„  en- 

^.MT-//,./,/,  that  th,.  ,k.(;,,„kun  ha,|       ri"i,t  I,, 

-111  111   eonipeii-ation  a.uMin-i   ,i,e  hoi.jer    all 

■im-„l  money    w)H,.h  the  hokler  iia,|  heel,  nai.l 

.yni,  wliH.h   heha.l  heeon.e  in,!et,te,l  J!,'  1,! 

k,  s,,,,.,.,h,.  pM,.st  of, h,  note,  a.„l  that  the 
JH'iiVol  ahankolh,!er  jiai,!  hv  ..uarterlv  ii.st.  1- 
t^'iil^  oi..ht  i,.  this  way  he  s..,  'up  ^n"  he 
Ink  In-  an  aeom.n„,,la,io„  en,l,mser.     TleOit 

J l.)!t.  In  an  aetion  hy  the  h,.are,-,  wl„,  was  .,ls„ 
li'iiKikv,.  ai^a.nsl  ,u,  ..n.lorser.  the  latter  plea.l..,! 

f  )  ..■■  see,,.,,!  e..,l,„.ser.  ().,  app..al  fn,..,  a 
[i-:ii"'i.t  aira.i.st  the  .leten.hmt-A'w,  i-ev  •  •',, 

1  i-natiiie  by  ehiloi.s(.ment  ,,fa  note  was  'i  i, 

KnM,,,.n,,fthe,.,.,k.,,akin.,Oh:;n,,|!":^ 
I  .,. i,'  I'i  ;"'"/"wt!"T,an„  thai  this  un- 
III i)   m  eoui.i   he  destrove,!  hv  p.wf  of  a  co..- 

"    iii'initted,  the  en,.loi.sut.on  ma,le  Hv  one  of 
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;:l:i;;vt'\l;^;lr•-f^^!;:;-d 

isiu.       '^'"^"""■J"',    11    L.   ('.   it.   2(1!),   Q.   J{. 
,,,„',;;;.'•  ,!','  ""•"'";'■  ''''-'-/AA/,  that  when  the  la^t 

s       ,  r,  '':''''','■''  ."'"•''    ]'".v...ent    hein.'   ,na,| e 

;  :^"::;f,::Jt;Et;;;:'i,;;i:ct::Lr;c 

.    1I>1.    I  l.een,|,,rser  of  a  i.r,.miss,,..v  i.,,t,.  t,.,„l,.,- 
"■^  III"    luno.tnt   to  the  ,',avee  ,1,,,,         '     ,      ;. 

■";'  '■';"""•  ''"'"■•""'  '"i,v<lK.eialsul„,.'at,      le 
■-"Ij-  .he,su,.ren,lerof  the  note,  an,|  ,1  en"        ,  ' 
!'i"l'Ji'.-.M'  cannot    throw  u.h,,,    ,he  i    ve      ,ei 
...^.e.k.r.,ftheaiii,..,,tUhelKu!;i'u'l^ 
■  ice.  s  insolvon,.y,  uiile.ss  1...  have  r,.,iewe,l  the 

1  ..■)    r'''>''<!-i   15.  lt^ti-,;2.il4C.  (!. 

lie     rw.,    ;;;  ^■"";^'-':V'';  '^  V"uu..,jvy  note  too,- 
It  ,  uh,.  has  ..,,t  pai.l  the  .i,,|e  himself  or  he,.on.P 

''"'''"'•  '"  "'  ^^'^'"""  '"-iiij:  an  a,.tion  a^rain';  th' 


C^'lfffT'   ' 

iMake..f,r  the  ainonnt^Tll'Ki'ni'if 
'//.  it  h',;irii„/,  12  L.  C.J.  21).!,  Q 

lii-i.  .\n,l    wh,M'e   an    ,.n,l,,i.si.r 

|'oiiie.sin<„lvent,  an,|,.,,mp,,ui„k.,i 

to.'.s  includi '      '     '  ■ 

who  i-e-erve 


Miii/iiiii</,  <>t 
H.  I><(IX;  2:il  t 


'f    a    note    |,e- 
I    ,  ,     .   .   ,   ■    ■  with  his  ereili- 
!'"''"'l'l''''"l  tl.en,,te  in  ,|i.esti,,n 
tl,.s   .     ti        -"■■'  ''^■'■".'"'■■'^'  ".-'"i'i-<I  the  other  1)111- 

'<"'<   I'M    the    note    a.-ainst    the    esta  t.  '      u 

to.."ilu.'^',n  ""J"T  '"' 'V  l"'">"i^^'-n-  n,>to,.ue,l 
I      an.ount    ,l,.e  under  it,   is  ei.titk.,1   to  < 

It....  S,il,r,.,/afioi,,  o/'.-r ,  ,i„  f      n.Min^t  th.. 
|..,    ..ser  hepk.i.le,l,e,,,|,.,  ,,f,l,,a,n,nnH^ 

-  /  A/   that  ,,n  s,,ei.  ,e,.,|er   the  h,.l,kn.  wa 

;„""'  •"  '''■''''^''  '.'I'  '''^'  'W'^'-  a<"l  was  not 
.1  t,.  execute  any  (or,.,al  ,-uhro.ation  in  h?. 

l?.v;'Q.,f■y;;,^'^''•''''-''^«''''■•l«I^■c.K. 

XXV'.  FtiAFD  re. 


Q 


l;.l;:f„,,:;i;;;;,,,;;;;,,,:-,;:,S 


Mi- 


I  'i 
n\ 
III 


:■■      I J      ,11 
'■I 


r 


1 ' 


163      BILLS  OF  EXCHANGK,  &o. 


den  of  nhowiii;!:  tlint  lii'  in  ii  buiiii 
vuliii'.      Willmll   V.  Ruxtun 
3Uy,  S.  C.  lHo7. 


for 


mild  fide  lidlilcr  foi 
cl  ul,   7  L.  C.  U 


XXV [.  OivKN  BV  Inmoi.vent. 

108.  A  jiri'iiiissory  note  to  u  croditcir  lor  tlic 
baliiiKi' ol'  lii>  iliiiiii  in  ((infidcriitidn  of  liin  hav- 
ing sijrncd  a  died  dt  ciiniiKiHiliiiii  iH  vciid.  HUiik- 
wooil  \.  Vliiiiiv,  1  Itcv.  (li-  [.(•)!.  27,  K.  15.  IHOII. 

l(i'.>.  A  pmniic-idrv  nutc  Inr  t'lOU  \va<  ji'wvw  liy 
an  insolvent  tudni'dl  JiiH  cri'ditorM  in  .'Jcttifim'nt 
ot  11  claim  ul'  llic  civditor  ai;iunst  aiiutlicr  iiurly 
tur  wliiini  till'  iMSdivent  was  snn'ty,  the  cicditdi' 
rt'lusin;:  to  sign  tiic  I'dniiKi.MitiuM  lUrd  ut'  the 
in.>^dlvent  unit'.-.-*  f^iicli  t^ettfement  were  made — 
Jli'lil,  that  as  the  settlement  was  in  nu  way 
prejudieial  to  the  nther  erediturs  wlup  received 
the  Cdmjxisition  to  which  they  agreed,  that 
the  iidte  was  godd,  and  the  action  on  it  must 
be  niuintained.  (jreciisliiibts  v.  I'IiiiikdkIihi,  H 
L.  C.  J.  ly2,  10  L.  C.  R.  251,  Q.  15.  IHCII,  rever.s. 
inij  3  L.  C.  J.  240,  S.  C,  Ins.  Act  1875,  sees. 
55  &c  56. 

170.  And  where  the  insdlvent  gave  the  (creditor 
a  note  lor  an  aniount  eiiuivalent  to  an  e.xtrn  live 
shillings  in  tiie  pound  td  induce  him  td  sign  his 
comjjiisitidn  (U'cd — //,'••',  d;i  the  authdnty  dl' 
Greeimhitlds  it  Pliiw  ii''ii';;  hat  us  the  note  was 
("igned  alter  the  coirij)  'itk-u  was  agreed  vo  hy 
the  otlier  creditors,  ii:  n  w  w,  i  given  in  fraud  of 
tlieir  rights  and  i' .■ '  i  o!i«iqitentlv  g(.od.  I'er- 
rault  V.'  Linn-in,  b  L.  C,  J.'  11)5  &  M  L.  C.  K. 
85,  C.  C.  18G;H. 

XXVII.  Givi;n  iiv  Minoks. 

171.  Action  was  l)rdught  on  a  promissdry  iidte 
made  by  thedelendant,  a  minor,  in  tiivor  of  Scott 
&  VVhyte,  and  endorsed  hy  them  to  piaintiU's  he- 
lure  maturity.  Defendant  j (leaded  ins  minority — 
Held,  that  as  the  detendant  was  a  trader,  and 
tlie  note  was  given  for  got«ls  jnirchased  tor  the 
use  of  his  business,  tliat  lie  must  he  held  lialiie. 
The  Citij  Bank  v.  Lajlmr,  20  L.  C.  J.  131,  8.  0. 
1875;  323  C.  C. 

XXVIII.  Holder  op. 

172.  The  stamp  of  a  hank  on  n  promissorj' 
note  is  not  an  infallible  indicuticjii  of  the  legal 
holder  and  owner.  Jiaiilte  v.  ArmntraiKj,  5  11.  L. 
213,  C.  C.  18011. 

173.  The  holder  and  owner  of  a  jiromis.sory 
note  may  cancel  any  of  the  endorsations  and 
reserve  his  recourse  only  against  the  maker,  and 
may  hring  his  action  lus  if  he  had  received  it  from 
the  payee  or  any  suhse(|uent  endorser  whose 
name  is  not  cancelled.    lb.  <k  2289  C.  C. 

XXIX.  In  Cases  of  Insolvency. 

174.  Action  was  brought  on  a  promifsory  note 
having  two  years  or  tlieiealKiuts  to  run,  mi  the 
ground  that,  the  maker  had  become  insolvent  and 
had  left  his  domicile  in  Lower  Caiiiida,  and  the 
defendant  di'murred  on  the  ground  that  the 
plaintiff  hail  not  alleged  either  fraud  or  secretion 
of  his  e-tH(e— //e/.7,  di-Tiiissing  the  demurrer, 
that  the  note  was  exigible  on  proof  of  insdivency. 
Loeell  V.  Meikle,  2  L.  C.  J.  tit),  S.  C.  1853,  Ins. 
Act,  1875,  sec.  80. 
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XXX.  Intkuest  dN. 

175.  A  promise  to  pay  on  di  tnnnd  i.'200  wit; 
intei'est  is  a  jiroinise  to  pay  interest  from  the  ilir. 
of  the  note,  liiixter  v.  Jfuliiiinon,  2  Uev.  de  Lt" 
•1311,  K.  U.  1810.  "i 

170.   Hut  when  the  ii<ile  wasdrawn,  "  Tw(l\, 
inonlhs  after  date  I  promise  to  pay  .1200  with  -i\| 
months  inlerest  " — llcid,  that  no  more  than  - 
ml^1lllls  interest  beliire  service  of  process  coultl  I 
allowed,  hnt  the  plaintilf  was  entitled  to  iniin 
frdiii   service  of  prcKcss.     lltarisidv  v.  Miiiin. 
Hev.  de  Leg.  430,  K.  U.  &  3  Kev.  de  Leg.  .'IW  I 
K.  If.  1817. 

177.  In  delimit  cases  in! i  rent  runs  on  iinu* 
pavable  on  demand  from  date.  I>crliiiii/iil  \\ 
J'oiiiiiifille,  0  L.C.  J.  88,  (J.  C.  18G0;  2347  »' 

XXXI.  I  0  u. 

178.  Ill  an  action  to  recover  the  amount  ol'afi 
I  (J  I' — Held,  that  such  an  instrument  wihii-.[ 
gotiable  like  other  mercantile  paper.  Jie(iiiiln,\ 
V.   JMflamme  iV  Da,  Is,  0  L.  C.   J.  307,  S.  (| 

1802. 

XXXII.  Joint. 

1711.  A  note  of  three  persons  ]ironii-iiig  jeintlij 
and  severally  to  pay  is  ecpial  to  noliduiniuni'.^ 
ami  the  holder  of  the  note  may  sue  any  one  i,: 
two  of  them  as  well  as  the  whide.     Mr'Xiilir: 
Wliitiiey  iV  tUrell,  2  Kev.  de  Leg.  29,  K.  li.  IM; 

XXXIII.  Jurisdiction  in  Action  on. 

180.  Action  was  brought  dii  a  jii'dinis.sory  ^vl 
dated  at  Mdiitreal  hut  really    made  in  aiH.i 
district — Hdd,    that     a     deelinatdry    cnccji 
Wduld    lie    even   tlidugh    not    accompanicii 
attidavit,  and  the  action    dismissed.     Jiiidaii  \l 
C/iampa<jiu;  17  L.  C.  J.  45,  S.  C.  1873  ;  34  ilti 
C.  C.  P.,  it  arts.  77  As  78  supra-  ' 

XXXIV.  L.\w  WITH  Regard  to  Damaiies  oj^^Ki 


181.  The  drawer  of  a  bill  of  e.xchange  is  lia 
to   the  damages    jirovided   hy   the   laws  iii  'a| 
country    in   which    it    is  made   and    no  (jtlidf 
Anion  V.  Beiin  et  al.,  2  Rev.  de  Leg,  27,  K,i 
1812;  2336  C.  C. 

XXXV.  Liability  on. 

182.  In  an  action  by  the  transferees  cif  cpwiil 
promissory  notes  given  to  an  insurance  C(iiii|(iii| 
for  premiums  of  insurance  since  earned,  ami  til 
delendant  pleaded  the  bogus  nature  of  tlR'traiif 
action  by  which  the  company  was  tbrmeil  aiidti 
whicli  tlie  notes  were  given — Jfeld,  that  a  In 
of  negotiable  paper  as  collateral  security  Id.M 
it  becomes  due  was  nut  atl'ected  by  any  tijiiititf 
between  the  original  parties,  Jf'ood' et  ul' 
iifiaw,  3  L,  C.  J.  109,  8.  C.  1858  ;  2287  C.  C. 

183.  Action  was  brought  on  a  promissdryrrf 
signed    by    a  hushand  and    wife   separate  ii>i| 
property   in   the  course   <if  a  business  in  wli*:! 
they    were  jointly   interested — Held,   lliiit  ll 
were  jointly   ftnti  severally  liable.     Gimu'n'.i 
Lachapelle  et  vir.,  7  L.  C.  J.  289,  8.  C.  ISil.'i, 

184.  Where  two  farmers  hail  signed  a  iioit^ 
Held,  that  they  were  not  jointly  and  tevtmlij 
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linMe  thereon,  ui 
only  in  the  ease  of 
Lemande,  2  R.  L. 

XXXVI.    Madk 

IH5.  a  jiroiiiissoi 
I  ries  and  payable  to 
I  iiieiit  in  the  ordinal 
|3L.  ('.  J.  55,  t'.  <!. 
iHt).  In  an  actio 
I  notary  the  defenda 
Igruuiiii  (hat  it  siiui 
Ipreseiice  of  i  no  n,, 
Iwiis  pro|M'rlv  e.xei'ut 
\Duljii>\.  I'elh/ier,! 


XXXVII. 

ISlU.VKU    BV. 


Made 


IS7.  Action  was  b 
lliiaile  liy  a  wiU'seiiar 
TliiT  liiishand,  and  I, 
Urty— //i"W,  that  su 
pnii  other  necessaries 
IfT  Has  \-alid.  C/i„, 
I..  C.J.  81  &  12L.  ( 
;1317C.  C. 


XXXVIII.  Made 

1S8.  On  action  to  n 
nis.wv  note  signed  bi 

niiiiiicipality— //(•/('/ 
if.'niiigsuch  jiromis.-oi 
[iycii  to  the  coriKirati< 
i.'e,  that  it  could  not 
ic'oinplish  any  of  tli( 
irporation  was  createi 
'lion  of  Halifax  So  Ul 

m. 

iHfl.  And  held,  aXfK 
;iicil  hy  such  corpoi 
ifinicMt  against  them 
|,'i.-liitiire  having  emj 
iw  iiKiiiey  in  a  difiere 

IXXXIX.  Made  on  S 


1190.  A  promissory  nc 
J,  tinted  on  Sunday,  ir 
ja-^cilon  the  sameilav, 
ill  Geo.  III.  cap.  10^ 
|»//c»i,  9  L.  C,  R,  221 
pi.  A  promissory  not 
Jvaliilly  made  on  tin 
lledSundav,  Keariwii 
T,S,C.  1862. 

5L,  NEaOTIABILlTY  C 

|!'2.  A  note  given  (or 
m  earneil,  and  whid 
Itlic  consideration  tor 
liable.     Wood  et  al.  v 
IC.1858. 

|93.  In  an  action  for 
Stttilantpjeftdeilpaymei 
N>ry  note  which  lie  h 
Jtfew,  that  a  writing  i 
ison  18  indebted  to  auot 


ro  Damaoes  ojI 
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ImhW  their,,,,,   ami   that  .„„.|,  ii„i,i|i,  ,      , 

only  m  the  ca-,. ,,(  mdors,    Malhiot  v.  ■y't^v/rr  A- 
I  Lmawl,;  2  II.  L.  625,  S.  U.  1870. 

XXXVl.    Maiik  hkkouk  Notauiks. 

1H5    A  |ir.,miH,-„rv  nut,.  ...xccii,.,!  hcHw  nnf„- 
rie-  un,l  pavahl,.  to„r.h.r  in  lu-otiahh.  |,v  ..„(|..i<,.. 

larr^j'^;^; 'aT'Tsn;;:"  ''^"■'■'"  ^- ^^'^"""' 

1,M«.  In   an   actMn  on  "a  n„t..  ,,as.,.,|  hclor..  a 

lgr.un,l  (hut  ,t  .h„nhl   |,uv,.  I,,.,,,  4n..|   i         . 
Ipre.ena.  .,     (n„  n,.,ari..s- //,./,/.  that    th,.    not,. 
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I'r''   'I    vnuMljavi-    „.,.„„„  novation  „(  th,. 

c.  c.  ihI;;:^'""  ''  «'•  ^'-  ^'i/'""-.  ^^^  l.  c.  k.  294. 

IN  tan,.,      Nclh.r'H  a.ivanfe  n,,t,.s  "  hy  a  1,kIl'- 
'n^'  hoMN,.  k,.,.,,,.,.  a,  ,     ,hc..-y/./,/,thu\u;ii 


iiiuili.  |iayahk.  ihr,.,.  „u,; 
VOS.N0I  iH  not  n,.frotiaM(.,"a 
linjrcn.y  iin,|  cannot, con- 
liy  cmlorM.nicnt.     J)„„f 
^1!',  ('.  V.  1,S75  ;  227;i 


litter  til,,  wiihn^'  of  a 

'  'lejiendH  ujxjn  n  con- 

fiitly,  he  tninsli.iTL.,J 

ffi/ta-Koii,  1  y.  L.  K, 


A'lJ.    UllTAINKI)    IIY    FUAID. 


XXXVII.  Mai.k 

ISlu.NGU   liV. 


•  V,..i.  77, "S.  C.  iHtJI. 
Mauiiikk  Womkn.     See 


W.  Action  na-  hron^'ht  ,.n  a  promisHorv  note 
■iMuJj.  hv  a  wileN...,a,.ateas  to  i„'o,„.rtv  in  tavoi-  of 

barty-//,-W,  that  Nuelia  note  pven  fl.r  ..roecri,.. 
hnilnther  neeeawines  of  liuniiv  u>e  pmvha-e,!  hv 
At  was  vahcl      Mf   .     j),j>,,Ji,  ,,  ,i,^  >. 

•  1317  cc  "•'*'  ^-  ^'-  i«"^i  i^'iiy 


'■'•'■'.  A  i,M|H.r-w,-itinjr  purporting:  to   Ik.  a  Dn> 
■    ,  a,Mre,Ns  cannot  he  rcovere,!,,,,.    Ford 

ml]  yy:,'te  ^'  "^^  ''  ''■  ^-  •'•  2^".  «•  c 
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XXXVIII. 

tio.\.s. 


Made 


BY    Ml-NICII'AI,    Conpou.\. 


188.  On  action  to  recover  the  niMoimt  of  a  nro- 
|,iss,iry  note  Nij:ne,l  hy  the  K.cretary.tr,.a<ur,.r  of 

ininicpaiity-//,./,/,  that  where  th,.  mwer  ,"f 
ff!nm>!  ,Much  i)roini.-sory  not,.s  wa.-  not  (/.xpresnlv 
liven  to  tlie  coriniration  hy  itH  ,.harter  or  otlief- 
lw>,  that  It  could  not  U'  i,n))lie,l  as  nece,«8arv  to 
homphsh  any  of  th,.  pur|H,He,s  f,,r  which  the 
brporation  was  ,.r,.at,.,h  /.„„,„,/  &  y,^^  ^ 
Wi^.H  e/  llalijax  South,  17  L.  C.  I{.  50,  S.  C   R. 

[lH9  And  At'W,  also,  that  a  pro.,iis.«ory  note 
kiml  hy  such  c,,r|K)ration  in  s,.ttleii,ent  of  a 
hif-'ment  afjainHt  tlien.uiiicipalitv,  was  null,  the 
fcisiatare  havi,.  e,n,.,w,.red  nuiuicipalitie;  to 
fw  niiiney  in  a  diflerent  way,    lb.  '"="10 


A    Non    having;    acki.owled^red    to   have 
.   *-.),  the   mother  was   induced    to  sit'ii  a 
I";'"ns.ory    n,,t,   ,„„,,r    „„.,„„   ,„.  ,,,,  ,•,  J^^  ^^ 
>o,  ar,vst,.d-//./,/,  that  she  was  not  iiah  ...'^n   1  e 

HslQ^iri^^VlTimt'?''^*^^^'''^''^^-^'^ 

XLIlI.    pAViMt.VT   OK. 

l!»7.  An  iu'tion  lies  ima  note  pavahle  hy  in-tal- 

Ments  as  .s,,ou   as  the   first   da v  of  pavn.e  ,t    is 

xi-^-ed,  hut  It  lies  only  for  the  anioun?;     he  «rst 

■nstalnient    ,.ach  of  then,   heinj;  consid,'rel  as  a 

paSe^;:7.z;s-';.rxrrz:f 

am  |^es,.n^,t,on  hein.  pleaded-Z/eW,'  ] ,     t  w/' 


IXXXIX.  Made  on  Sunday. 

1190.  A  proiuissory  note  or  nj;reon,ent  in  writ- 
.iHted  on  Su.i.lay,  „,  payment  of  a  ho,-se  pur^ 
[Men  hesa,i„.,av,  is  null  and  void,  un  Ut 
|li  (.<■,..  111.  ,.ap.  10  i  iH  Vic.  cap.  117  Coul 
hmx  'J  h.  C.  II.  221,  S.  C.  185!).  ^ 

yjl.  A  p,'o„iisso,-y  note,  payahl,.  to  r,rder.  mav 
IvuMly  ,na,l,.^,.n  theL:,r,Vs,|av,     on  ,,        . 

!  s.  c'."lte:  ^''''"'"'^  '■  ^'"''^  '''■«'•'  '  L.  c!  J. 


SL.  Negotiability  of. 


p2.  A  note  given  for  premiums  of  insurance 
i  f  earnH  and  whicl^inchules  a  sa  ement 
Ifle  consnleration  lor  which  it  is  give,  is  i 
tm.^"'"^''  a/.v.  Shaw,  3  l'  C  jI  /;•; 
P3;  In  an  action  tor  goods  soM  i„  u),ic],  .],,. 


hro„',;i,","  '■":"">''"  'Y  ^'"HS  ■'■Id,  if  action  were 

rou^rhto,,  „,a„,i  „od<.mand  of  payment  nroved 

ha     he  .„„iss„.n  could  no,  atlecl  t],e  acli^^n?  hut' 

iiifHiy   the  cost.s,  and   theretore  th..  pre.scri ntion 

nil,    rom  the  day  of  its  ,late.     LaJfoJue  effl  y 

se;.'.t  c!  a  ■"  ^  ^'  ^-  ^^-  ''''''  ^'  C'  ^«^1  '  22«o; 
199.  In  an  action  on  a  hon  held  bv  a  nerson 

he'Su'r.;!'  ^'''J'"^  tl.e.lefen,lan,  pleade'^    hat 

e  Imd  always  Ix-en  rea.ly  to  pay  the  amount  of 

the/,,,,  an,ld,.[K.s,ted  the  money  incourt-//fW 

n-t    !'  Ik.  snflicicnt,  and  that,'accor,linl  tft  e 

Pniet„.e  of  the  courts  here,  he  should  In,  e  e  ,- 

•Joavored  to  H,,d  the  cre.lito;  an.l  pay  h  m  wherl 

ver  he  m„|.t  he.    SMer  et  al.  v'lLton.  etal% 

'mn    \    '■    ■  ^-  *"^'' '  1069  C.  C. 

dan,  nli"l"t"  ''"'  '"■""J"''^  '^'"  "^  "°'^'  ^n^  defen- 
dant pleaded  payment  hy  previous  endorsers  be- 
^>re  maturity  ,u;  that  nlaintitV  was  not  a  bona 
Me  hoWr-Heln,  that  tk-  retirement  k^tbre  due 
ot  a  pnor  endorser  thereon  did  not  discharge  a 
suhs,.,iupnt  endorser  as  against  a  holder  for  value. 
If  theiv  was  no  real  payment  but  a  mei'e  exchanee 
ot  se,.„nti,.s,  with  express  retention  of  the  liability 

5  i^c^l'm's.'c.'TBGi.''"""  '^"'"'*'-  ^'"'■' 

^201.  In  an  action  on  a  note  made  in  the  United 
utatcs  an,  payable  there,  defendant  after  action 
brought,    tend..Ted    the    amount    in    Cana,  an 
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currency,  (Hiiial  nt  tlio  then  current  rate  of  ex- 
clmnjre'to  the  amount  <.l'  tlie  nme  m  Ainenran 
currc^.ev,  with  eo^t.-Z/r/-/,  thai  .lU.ltjnieMt  nmst 
he  frive.'i  tor  llie  amount  ..f  liie  n^.le  m  (  mia.han 
cunenev  with  eo.-t^.  Jhily  v.  dmham,  lo  J-.  ^  ■  1'.. 
137,JtHL.  C.J.IUO,  C.  C.  l><(il. 

202.  Anil  in  a.mlher  case  ot  the  Hiinc  kin.l 
—  //fW,  that,  the  note  heinjrpayahle  to  bearer,  the 
maker  must  lie  heia  to  have  aj^reed  to  iiay  ni  the 
eurrencv  of  the  Jiiac'e  where  the  hearer  resi.le.l, 
ami,  eon^e,,uently,  that  a  tender  of  payment  m 
greenhaeks  was  msntlieient.  .Vet'o//  v.  Dim-en, 
8  1..  ('.  J.. •!:!'.),  S.C.IHM. 

2():i.  Fn  an  aetion  on  a  note,  J,  one  ot  t  a 
endorsers,  pleaded  pavnu-nt.  It  appeared  that  le 
ha,l  furni-lied  the  plaintitf  with  or„eene<,  the 
aeeounls  f,>r  which  were  staled  m  the  pas-hook  to 
have  been  setlled,  hut  it  did  not  aiipear  that  any 
money  passed.  The  plainiitf  havm-  if' y^/'  ""; 
sati.laetorv  re)>lies  when  exammed— V/'-A^  that 
the  price  of  the  -roods  must  he  ,lediu-ted  Irom  the 
note.  Aii'ici-.-i  A:  Enmitiiii/ci-  el  al.,  2  h.  <-  .  1-  ■'  ■ 
luS,  Q.  15."l^f)ll.  ,  ,  ,  , 

201  A  not.'  pavahlc  in  this  country  must  be 
made  in  money  current  in  this  country,  and  tliat 
notwithstandiiV'  the  note  in  (piestion  may  Have 
been  made  in  a  Ibrei-n    country,     anipwan  v. 

2(1-).  Action  ondrall  drawn  m  New  Yoik  loi 
jro.Kls  sold  and  deliverc.l  there,  and  accei.tcl  in 
llontreal,  the  price  chai-ed  bein,<;  in  Imleil 
States  currency-y/c/(/,  that  the  dnitt  was  ,iaya- 
hle  ac.'ordinj;  to  such  curreiu'V.  CopniH  ct  al. 
v..Vcvl/«»to-,7L.C.J.;ilO,S.  C.  !*<(..!. 

XLIV.    Pi.EADINCi    IX    At'TIOX    ON. 

206  In  an  action  on  a  note  hy  a  holder  who 
received  it  alter  it  became  due,  and  who  m  tact 
was  a  mere  ajrcnt  and  iiom  <l(' phiiiii;  m  He  mat- 
ter—H<-hl,  that  the  defendant  ini.^ht  pleac  m 
such  action  all  matters  which  mijrht  have  been 
nieaded  to  the  owner  of  the  note,  and  alr-o  ob  am 
a  reductii.n  of  the  usurious  interest  included  in 
the  note  and  of  payuients  made  on  account 
thereof.  7i/'«.A-.s-  o1  al.  &  Cl<';li/,  12  I^.  C.  H.  Ibl  ; 
0   B   W>2;  22S7  C.  C. 

207  The  defendant  pleaded  that  the  note 
Hued  on  had  been  obtained  Irom  him  by  Mii- 
„ri-e  and  laUe  rel.resentations,  and  tor  uisutli- 
iient  consideration-//././,  that  he  was  not  kain.l 
to  pro,hice  with  such  plea  an  alhdavit  ui  del 
C   S   L   t'  ,  cap.  H:1,  sec.  S(l.    McCarlliij  d  al.  v. 

ywAc.'r.  1..  c.J.Kio,  s.  c.iHi;2. 

208  The  defendant  pleaded  want  ot  notice  ot 
nrotest,  but  prcKliiceil  no  attidavit,  m  .-ui.port  (.1 
such  plea-Hr-/'/,  that  the  lu^tion  would  be  iiiain- 
tainecl,  notwitlistandin,i!:  the  protest  i(ro.lucetl  ('on- 
taiued  no  certiticate  that  n.^tice  ot  such  protest 
had  been  pven.  Th.  Bank  ,'(/  O;/"'/' ,^""«"; 
&    Tar,-ol7e,  15  L.  C.  U.  27(1,  S.  C.  IH(,5  ;    145 

C  C   P 

209  The  defendant  pleaded  hy  demurrer  that 
he  had  not  promised  and  undertaken  in  manner 
and  ll.rm  as  alletred  in  the  plaintiirs  dec  aration 
within  live  years- //«W,  a  g.K.di, lea,  and  action 
dismissed.  Giard  v.  diard,  15  I-  f-  «■•  -l-**. 
S.  C.  &  S.  ''    K.  lH.t!5  ;  22(i0.  sec.  1.  <'.  (.. 

210  In  an  aclion  on  a  note  it  is  not  ■-  '  ,...-ury 
io  all('''e  that  the  document  is  *;tiii'>i  V'o.m  a  "/f 
t,,  law?  Di»ih'.  v.  Clement,  10  L.  C.  J .  .Hi,  S.  0. 
1866. 
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211  The  defendant  pleaded  want  of  considciii- 
ti,,n— //cA/,  that  he  was  hound  to  produce  Will, 
Huh  l^lea  an  allidavi.  under  ('.  S.  L.  ('.  cap.  s.l, 
Mv  si;.  K<lh/  <-t  al.  V.  O  Council,  lb  L.  *  •  K. 
Ill)   S   ('    istill;  115  C.  C.  v. 

21''  Where  the  defendant  jileads  tlml  the  iicir 
was  "not  stamped  at  its  date,  he  must  lile  an 
iitlidavit  i.r<leilaraion  under  oath.  DemlchK. 
Tralian,  5  U.  L.  52,  S.  C.  1873. 

XLVI.  PresciUBED. 

213  A  prcRcrihed  note  cannot  he  admitted  n- 
prudt  of  a  lonn.     Gihvau  v.  Chef,  14  L.  C.  J.  J::. 


priKit  of  a  lonn 

S,  c.  K.  mw. 

XLVII.  PiiKscmn-ox  of. 

21-1  A  piMinissory  note  payable  on  deinanu  i- 
due  from  the  day  lil  its  <late,  and  iircscnpti. '; 
runs  ii-ainst  it  from  that  dale.  Lah'ocjiir  ,1  „l. 
V.  .Im/Vcv  <'/»/.,  2  L.  (Mi.. 'p-j.S.  C.lK-,1. 

215  The  defendant  pleaded  the  pre.scniiliijii  m 
five  years  under  12  Vic.  cap.  Tl—lleld,  that  a- 
five  "years  had  elapsed  between  the  comiiiL' in:- 
tbrce  of  the  said  Act  and  the  institution  uf  il,. 
action,  and  as  no  IcL'al  intcrniptioii  of  such  i,r,- 
scription  had  taken  place,  allhoiijih  the  cm-;- 
enceof  a  writiuL'  was  [iroved,  m  which  deleii.liu:! 
had  reco/nized  the  debt— //(,'/</,  that  the  |,l,a 
was  .^(xxl  an<l  the  action  niuM  be  dismissed.  ViM 
et  al  v.  Moirixon,  2  L.  C.  J.  207,  S.  C.  l.s>; 
2227  C.  C. 

21(1.  The  preFcription  of  five  year,.*  under  12 
Vic.  cap.  22  is  ajiplicahle  to  ne-;otiahle  in-lni- 
ments  previously  made,  and  it  is  not  necessnrv: 
Drove  payment 'by  oath.  Lavoie  v.  Crenrr.'i 
L.  C.  it.  418,  Q.  'li.  1859;  22(10,  nee.  4,  k  22'>; 
C.  C. 

217.  Defendant  pleaded  prescription  to  an  ac- 
tion Ibr  a  balance  of  a  promissory  note— /AW. 
that  payment  on  account  within  live  years  inlir 
rupts  the  prescriiiticm,  notwithstandin.ir  no  iidi";, 
be  bi'ou>dit  within  that  period.  7\iminrf  i, 
r/iiltnn',  4  L.  C.  J.  287,  S.  C.  18C.0  ;  2227  C.  f 

218.  And  where  defendant  had  been  alwiil  Ip.n 
the  country  for  seven  or  ei,i:ht  years— //./«/,  tiia; 
that  ilid  not  interrupt  prescrijition.  Vunili  v 
C/n/rc/»,  14L.  C.U.  295,  C.C.18t;i. 

219.  The  defendant  pleaded  prescription  tu  an 
action  on  a  note  passed  betbre  notaries  toonlt; 
—  Uelil,  that  the  plea  was  jrood,  us  it  was  iiiau 
re-pects  a  promissory  note,  and  the  tiict  el  iK 
liavinj:  been  iiassed  lnVore  notaries  could  nutaller 
the  effect  of  it.  Crerin-  y.  Sauriale,  (J  L.  C.J. 
257,  S.  0.  18(12  ;  22(10.  sec.  5,  C.  C. 

220.  Hut  liel'l,  in  later  cases,  that  the  pre<cr,|r 
tioii  of  live  years  did  not  apply.  Grunlk  v. 
Ih-ainloin,  1  'li.  ('■  .1.  '289,  &  Lacnute  v.  CAniiw, 
7  L.  C.  .I.:!:i9,  ('.  C.  18(13. 

221.  But  liild,  restorin.!?the  previous  deci-ion-, 
that  a  plea  of  prescriiition  of  five  years  in  >\v\ 
ca-es  would  lie.    Vdaxatlev.  lien/erin.Xl.t 
94  S  C.  18(14  ;  &  Scfjiiin  &  Jkri/erin,  l(>  b.li 
415,  (J.  B.  18(15.         . 

222.  The  prescription  ol  five  years  uiulfrca 
C.l  (if  (he  V.  S.  li.  V.  is  so  absolute  (lull  ii" « 
knowledirment  of  ind(4itediiess  ur  partial  piivii.-tl 
will  take  the  ease  old  of  the  .statute,  ana  :■  ~ 
suit  or  aclion  Ih.>  hrou^ilit  on  a  promissory  ik* 
within  live  years  after  its  maturity  itwi  I  Ifte 
to  he  uhsohiady  puii  I  and  discharged .     BowIat 
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Feun.  10  L.  C.  J.  12( 
LC.L..I.83,ti.B.uV( 
401,  .S.  C.  ]{.  ;  2227,  22 

223.  Ndacti.in  can  he 
even  wln'fc  (heilclcinliu 
V.  Laitiiiiireiix,  1(1  L.  C 
S(i,  S.  C.  K.  At^.  IJ.  is 

c.  c. 

224.  ITdd,  reversing  , 
l.iw,  that  the  pivscriptm 
cigii  ciiintry  and  payab 
iiV  the  It'.r.  loci  cimlrac 
fori.  Wiisoii  v.  1),  iiK 
I.e.  L.J.  251,  S.  C.  1 
(j.  B.  1870. 

XLVIIL  Pkeskxtati 

225.  The  defcndcnt  pK 
,'i'Mlalioii  Ibr  iniyinent  ha< 
|ireseiitalioii  at  ihe  closei 
i;j  usual  otiii:e  huiirs  i,« 
lur  payment  as  is  necessa 
V.  Hcilfcnstcin  el  al.,  1(1 

22(1.  Dnc  ililii/cnce. — ■. 
ilrawii  on  the  twenty-sevt 
lassiii:^  through  the  hai 
parties  was  presented  hy 
!ji'|itember,  when  it  wa.s 
liruiiglit  action  against  t 
liiat  presentation  had  iii 
il;lii.'ence,  and  the  aittioii 
k  Schwab  el  uL,  3  K.  L, 
C.C. 

X'jIX.  Pro.mis.sorv  > 


227.  Wkat  (-.v.— A  pron 
aiiay  certain  X250  to  A  [ 
'jyciiieiil  to  pay  in  cash  t 
slwilld  choose  to  demand 
,-iiry  Mute,  lijr  this  eiigagci 
Hjwer  given  to  the  h<ildc. 
Kit)'  note  into  an  order  foi 
tit  to  do  so.  MrDoildl  \\ 
211,  K.B.  1S18;  2,14  4  C.( 

22.'!.  Xo  .set  lonn  of  wor 
tilt'.' a  promissory  note,  ai 
a  writing  obligatory  or  a  L 
value  received  miiy  be  ci 
writing  within  thciiitent  o 
ilGeo.ni.cap.  2,  thoiigh 
\turil-i  of  that  Act,  ami  th 
■orilu'dand  ilesignaleil  in  tl 
a<a  writing  ohiigatury  or  I, 
ttiiL,  1  Key.  lie  Leg.'  180, 

22',t.  Aiipeal  was  hiid  fr 
Circuit  Court,  maintainiir 
fiwiiik'iit  tor  the  recovery  III 
llio  appellant  uiiilertook  by 
j||in;' signed  by  him  to  pay 
'ill' half  in  cash  and  one  In 
mIx'11  promissory  note,  ai 
'irt'iiit  Court  was  reversed 
pier,  I  L.  C.  J.  277,  S.  ( 

2:10.  Action  was  hroiigli 
ii'li',  on  an  agreement  iii  t 


' Sinlih  J.,  iHnsentieule,  belle 
ipfotlabli',  lint  the  iioint  seenm 
|fllio  cndecitwl,  wliieli  miikes 
^sl  Ml  u  prumibo  to  \My  a  i>uni  ij. 


m 
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Feiiii,  10  L.  C.    J.  120  &  li;  L.  0.  U.  7;!  .t  1 
l>.  C.  L. .) .  S;!,  Q.  M. ;  it  6'w)v/  V.  Oninl.  If)  L.  C  U 
4DI,  S.  C.  H.  ;  2227,  22(;0,  .ir.o,  A-  22117  C.  C. 

22;{.  Noinili.iiicaii  lie  iiiiiintiiiiu'd  in  siu'h  case, 
even  wln'i'c  tlu'ii^'lriMlaiit  iimki-i  dolhuil.      6'/(//v/ 
V.  La  III  1 1 II  mux,  10  L.  C.  1{.  201  A'  1  L  C    L  J 
^li,  S.  C.  K,  &  Q.  B.  ISOJ  ;  2200,  .-w;.  0,  &  2207 

224.  Hdil,  ivvcrsiiiirilc'isiuns  uftlK' ciiurtH  lie 
low,  thiit  thf  pivsLTiptioii  (it'll  note  inailo  in  ii  lb  i 
fign  c;)iintry  iiml  iiiiyul>ii"  tiiciv  is  to  lie  fiovcri  (i! 
liV  tlu'  li:i:  loci  riiiilnirliiii,  iinil  iii.t  liv'~tlif  Ur 
p,ri.  Wil.siiii  V.  DniKi-s.  12  L.  ('.  J'  222  A-  '•' 
LC.  L.  J.  2JI,  S.  C.  l.so.s;  k  11  L.  C.  J.  ;ii7" 
Q.  B.  1870.  ' 
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XLVIII.    PRESf;NTATIO.\  Foil  Paymknt. 

22.J.  Tlif  ilfU'iiiiont  nlcadcl  tliut  nn  proper  pn- 
.-(■iiliilion  liir  iiuynicnl  hud  lii'cn  made— //,/./,  that 
[irc.-iMitulion  at  the  ciosi'd  dcuirs  of  tiic  ha:d<'alUT 
i;-  usual  otiico  li.mrs  is  not  sucji  ii  pivscmation 
lurpavniyntiis  is  iifa'ssarv  (iu- jtrotesl.  W<illri-i 
V.  Ri'itfiM.sti'in  id  III,  l(i  L.  C.  .1.  207,  C.  C.  ISOO 

220.  Viii'  ililhjairi'.—S.  I,i||  „l'  e\.dian;.'c  was 
ilraiyiion  tiio  twenty-sovi'iitli  of  August,  and  alk-r 
lassiii;,'  tlirouj;li  the  iiands  of  two  intfrniediato 
|*irtii's  was  presented  liy  the  holder  on  tlie'lirst  of 
.Si'|)lfiiiher,  wiieu  it  was  reluseil,  and  tlie  holijer 
liwuglit  aetioii  a;i:ainst  the  la-t  end(u-ser— /AY,/, 
liiat  presentation  iiad  not  heen  niaiie  with  due 
iiilii;iMi('e,  and  tiu' action  was  disnussed.  J/arris 
liSi'hivob  el  (iL,  3  li.  L.  IJ.'i,  Q.  B.  1871  ;  2201 

C.  V. 

X'JX.  Promissokv  Note. 


227.  W/iai  i.s.—X  promise  in  writiiij:  to  pav  on 
a4ay  eertain  X'250  to  A  U  in-  order,  with  ail  en- 
jagoiiient  to  pay  in  eash  or  in  ,i;oods,  if  the  holder 
sliuillil  ehoose  to  demand  the  latter,  is  a  jiromi.s- 
,wv  iiute,  lor  tills  eii;.'a,i.'einenl  is  no  more  than  a 
(wer  <;iven  to  the  holder  to  convert  a  [iromis- 
^iry  note  into  an  order  Ibr  merchandize  if  he  .see 
lit  to  do  so.  Mr  Doll,  II  v.  Ilidifitc,  2  Rev  de  L6.' 
211,  K.  B.  181S ;  2:i4t  C.  C.  A'^irt.  220  infra.    *' 

22S.  No  .set  Ibrin  of  words  isreciuisile  toconfti- 
tW-'a  promis.sory  note,  and  an  instriimeiit  called 
awritiiig  obli;;atory  or  a  hoii  |iayalile  to  order  Ibr 
value  received  may  lie  considered  as  a  note  in 
mtiii>.' within  the  intent  of  the  Provincial  statute 
34  Geo.  llf .  cap.  2,  tliou;.'h  it  do  not  Ibllow  the  very 
wnlsuf  that  Act,  and  ihon.i.'h  it  lie  merelv  de- 
s;nK'iliiud  di'siji'iialed  in  the  plainlilfs  decdai'alion 
a<ii  wntuij;  olili-xatory  or  hmi.  Hull  A  nradliiin/ 
tlnl.,\  Rev.  de  Lejr.  ISQ,  Q.  jj.  iHir,. 

2211.  A|ipeal  was  had  from  a  jnd.L'ment  of  the 
Circuit  Court,  maintaiiiinjr  an  action  liv  the  re- 
mmleiit  for  tlie  recovery  of  a  sum  of  mon'ev  which 
llio  appellant  undertook  by  an  instriiment'in  writ- 
^iii;' "igiied  liy  him  to  pay  to  one  B  S,  or  bearer, 
WH' half  ill  cash  and  one  "halt  in  -rrain -7/c'/f/,  not 
'1*11  prom i.s.sory  note,  and  thejiidii-menl  of  the 

iii'iiit  Court  was  reversed  with  costs.*   Oili;,,  .t- 
ptkr,  1  L.  C.  J.  277,  S.  C.  h^:>7  ;  2;i44  C.  V. 

2.10.  Action  was  brou,^hf,  as  on  a  proinis,sorv 

'to, uii  an  agreement  in  the  tollowiiif;  terms:— 


I  Rotiubk.,  l,„t  ttie  iioliit  sepriiH  to  Co  H.tllcd  by  tlie  article 
Idle  codecit^il,  w^ilch  irnikes  a  pr,)i,.i»soiy  Lu' to"oD. 
■il lu a prumiBO  to  jiHy  a  i,uin  ,</muHty  only.— Kd. 


^oiix  un,iiii'll„i)!,  .soliihiircmcnt  el  conjohde- 
^•;  iiieiil  <l,-  pa,,,.,-  ,1  AiimhU  OU  la  .soiiiine  de 
^^  vin,,l-r,,„i  l„iu.s  ,;„intiil  pour  line  jiiiii,;nl  ,/ii'il 
^^  III  a  rnulii,-  cl  lirrec,  ,/ii,;  iwn.i  proiii.'llnii.i  de 
^^  prii/,.,-,,  Ill,  „„  ,i,si,nor,li;;piii/,ihle,-oniiii,-.siiit, 
^^  siinm-,  I'll  ,,i„ilre  (iii.s',-ii  ,loniiiiiit  .v/x  loiii.u-inq 
^^  cliiliii.i  ,:/i,ii,iie  anil,',;,  m:  pr.'initr  .iipleiidire  de 
.<  '/"."I'"',  '"""•'',  Hi  de  plus  minx pr„in,Unii.t  de 
/<iir,ol,li,/(il„,n  Jcinii  pro,'/i,iin  el  d  defanl  de 
crjuir,-  la  ,l,:tt,:  .wa  c,:/,ue  "~/I,ld,  lu.t  t.,  be  a 
promissory  note  but  an  agreement,  and  to  be 
s"c  'l  w  ''•>         ''    ^'"'^  ^''  -'^<^"'*'<-"^>  9  L.  C.  R.  221, 

2:;i.   Ill  an  action  on  an  acknowledgment  in  the 
ollownig    words:— "Augustus    Heward,    Es,,  , 
I;  ;Montreal,-I)ear  Sir,-We   acknowledge   liav- 
^    mg  receive.1   trom  you   lor  account  of  Bernard 
'  W  isliaw,  !•;-,).,  of  Chelteiihain,  X2,,-)00  sierlin.r, 
;  .Mi'.-'i  to  r:i,027    \:»<.^d.  currencv,  (e.xchanjTe 
^^  calculalcl  at  0  per  cent.)  being  a  loaii,subj™t 
^^  to  he  returned  when  demanded,  and  liir  wliich 
^^  we  agree  to  jiay  yon  interest  at  the  rate  of  .seven 
per  cent,    per    annum.       Yours    respectfullv, 
(.ilinour  A  Co."-yy,./,/,   that   this  was  „ot"a 
proniissiin-  note  wilhiii  the  meaning  of  the  sta- 
tute 12   \ic.  caj,.  22,  sec.  ;U.      Whiiair  v.    67/- 
iiMiret  ,d.,  0  L.  C.  J.  310,  &  13  L.  C.   R.  04, 
is.  C.  l.'^02i  2344  C.  C. 

232.  Action  was  broutrJit  llir  a  lialance  alle.'ed 
to  be  due  under  two  ucle.-i  or  bilhl.s  en  lirercl, 
liasseil  belore  notaries,  by  which  the  maker  ac- 
Iviiciwledwd  to  owe  and  pronii.sed  to  jiav  to  the 
sai<  creditor  or  order  in  two  months  fnini  date, 
"ithont  interest,  Ac,  to  the  tirst  of  whiidi  the 
re.sjiondent  became  a  party  roinine  canfioii,  ,m,- 
ant  el  i;poii,lanl  .solidaire  with  t he  debti ir,  and  to 
the  .second  as  a  hke  ranlion  with  a  third  party, 
and  the  delendant  pleaded  the  prescription  iif  fiOe 
year.s— //,./(/,  that  the  instrument  iiKpiestion  wa.s 
not  a  note  under  the  statute  to  whi.di  the  jirescriiv 
thin  ot  live  years  could  apjilv.*  Sei/nin  el  vir  & 
liernei-ni,  l,j  L.  C.  R.  438,  Q.  B.  180'-). 

2.33.  And  ill  a  similar  case  arising  out  of  an  airee- 
inent  belbre  notaries  to  pav  the  sum  ol  $201) 
on  a  certain  dale— //,■/</,  noi  to  be  such  a  promis- 
.«ory  note  as  was  subject  to  the  prescriiition  of  live 
V^x:  'JuTn'n    ^"i/'"''*''  17  L-  ^.  J-  ^1,  Q-  B, 

231.  A  private  writing  containiiisr  an  acknow- 
ledgiiient  ol  indiditeilness  in  tlie.se  words  :— "  I,  the 
''  undersigned,  by  these  jiresents,  ackntiwledge  to 

well  an,I  legally  owe  to  Edouard  Campbell 
^^  VVurtele,  merchant,  of  the  parish  of  St.  David, 
^^  hereto  present  and  accepting  creditor,  the  sum  of 
'  .'riSl.OO  cunvncy  Ibr  value  received  on  account 
^^  ol  notes  consented  to  belbre  this  day,  and  pleih'e 
1^'  my.sell  to  pay  to  the  said  creilitor  or  iirder,  with- 
al 111  one  year  from  this  dale,  with  interest  at  seven 
'  j>er('eiil.  from  date  until  complete  payment,  the 
said  interest  payable  .semi-aiinuallv.  "  River  I)a- 

'/;;;"',  l''^''"'"""T'   l^'i^*."    "ihI  'lillv   .-signed— 
Jl,;ld,  bi  be  a  promis.sory  note  and  to  be  subject  to 

the  prescripti f  live  years.      Wnrlele  v.  Gir- 

imard,  0  R.  L.  737  &  18  L.  C.  J.  154,  S.  C.  R. 

23,5,  An  obligation  belljro  a  notary  to  pay  a 
certain  sum  of  money  without  condition  ami  at 
all  events  is  a  promissorv  note  iurtle  v  Diirii 
cher,b  H.  L.  105,  S.  C.  11.  1873;'2344  G,  C. 

230,  A  certihcate  of  deposit  given  by  a  bank, 

•  See  ante  arln.  219,  220  &  221. 
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payalile  to  order  nftor  fifttwi  diivs,  and  hearing 
interest  in  ca-e  the  ik'iKisit  sIkjiiFiI  remain  three 
months  and  ii|i«ards,is  aiinmiissorv  note.  Jtiditr 
V.  Voi/n-  ef  <it.,  5  K.  1..  5!)1,  P.  C.  1874,  over- 
ruliiuf  13  L.  C.  J.2ia,  S.  C.  U. 

L.  PiiooK  OF  Payment. 

237.  In  an  action  hnnijiht  for  llie  purpose  of 
estahlishinjr  tlie  payment  of  a  proniis,«ory  note 
between  parties  not  traders — //t/<Z,  reversing 
judgment  of  court  lielow,that  tlie  (juestitm  was 
one  whicii  nuist  U'  governed  hy  tlie  laws  of  Eng- 
land and  mav  he  iiia<le  hv  ijaioie  evidence.  Cur- 
den  d  al.  ii  Fiiihii/  et  'al.,  H  1..  C.  J.  l.'iO  &  10 
L.  C.R.'io;'),  Q.H.IKOO,  12;(H,sec.  1,&2;{41  CO. 

LI.  Proof  of  Signatuke. 

2.18.  If  a  detendant  hy  exception  ndniit.s  his 
signature  to  a  note  of  hand,  and  plead  a  term  Ibr 
payment,  it  is  not  necessary  Ibr  the  plainlitl'  to 
prove  the  signature,  even  thnugh  the  exception  he 
disini.ssed  and  there  is  a  difcHKe  en  fait.  Vat- 
lieres  v.  Hoy,  2  Rev.  de  Leg.  335,  K.  B.  1820; 
1223  C.  C.  &  145  C.  C.  P. 

LII.  Protest  of. 

239.  Evidence  of  diligence. — There  must  he 
evidence  of  diligence  of  a  )irotest  tor  non-payment 
of  a  bill  of  e-vchange  to  charge  the  drawer.  Jireitt 
V.  Lee.i,  2  Rev.  de  Leg.  335,  K.  B.  1S20. 

240.  Iiregnlar.--U'  the  protest  tor  the  non- 
payment of  a  promissory  note  lie  premature,  or  if 
time  be  given  by  the  holder  to  the  maker,  the 
endorser  is  discharged,  but  if,  with  a  knowledge  of 
the  protest  having  been  made  or  of  the  giving  of 
time,  he  the  endorser  subse(jucntly  promises  to 
pav,  his  liability  is  revived.  Tiie  Citi/  Bank  v. 
Hunter  &  Maitland,  2  Rev.  de  Log.  171,  Q.  B. 
1847. 

241.  In  an  action  against  the  maker  and  endor- 
ser— Hchl,  that  the  oiriissiim  to  state  in  a  notarial 
protest  that  it  was  made  in  the  forenoon  of  tlie 
day  of  protest  was  fatal,  and  the  endorser  was  dis- 
charged. Joseph  v.  Delisle  et  al.,  1  L.  C.  U.  244, 
S.  C.  1851  ;  231!tC.  C. 

242.  Jfeld,  that  the  non-e.xhibitioii  of  the  note 
to  the  maker  at  the  time  of  protest,  the  maker 
being  notoriously  insolvent,  will  not  invalidate 
the  prote-^t,  and  notice  of  protest  to  the  endorsers 
will  hold  them  liable,  notwithstanding  such  non- 
exhibitioii.  Venner  v.  Futcoye  et  al.,  13  L.  C.  R. 
307,  S.  C.  1803. 

243.  The  maker  of  a  note  was  described  in  (he 
protest,  and  al.so  in  the  writ  and  <leclaralion  as  E 
B  P  instead  of  Joseph  B  P—Hi'ld,  that  a  \)\m 
by  the  endorser  to  the  ell'ect  that  he  never  en- 
dorsed the  note  describeil  by  ])laintitl',  and  that 
a  protest  of  E  11  P's  note  was  not  a  legal  pro- 
te.st  of  J  B  P's  note  was  bad,  and  would  lie 
dismissed.  Scullion  v.  Pern/  et  al.,  9  L.  C.  J. 
174,  1  L.  C.  L.  J.(i4,  S.  0.  lHf>5. 

244.  Notice  of. — The  endorser  of  a  bill  of  ex- 
change is  in  all  ca.-<es  entitled  to  notice  whether 
the  drawer  have  or  have  no  etlect.s  in  his  hands, 
and  on  this  ground  the  court  non-suited  the 
plaintiii'  and  ivfused  his  motion  Ibr  a  new  trial. 
Griffin  v.  Phillips,  2  Rev.  de  Leg.  30,  K.  B. 
1821  i  2298  k  2319  et  sea.  C.  C. 

245.  The  defendant   pleaded  a  general  denial, 
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tlicre  having  been  no  notice  of  protest  given  him. 
The  plaintiff  answered  that  a  verbal  notice  Im  | 
!:"cii  given  to  the  defendant,  and  examined  a  lu,- 
tar-  to  prove  the  giving  of  such  verbal  notice. 
The  a(;tion  was  nevertheless  dismissed.  Cowan 
V.  Tim/eun,  1  Rev.  de  Leg.  231,  Q.  B.  1832  ;  230H 
&232'7  etseq.  C.  C. 

24G.  A  notice  of  protest  addressed  to  a  fenmlo 
endorser  and  beginning  "  Sir  "  is  bad,  and  an 
action  against  such  enilorser  was  dismissed.  Sei/- 
mour  et  al.  v.  Wriyht  et  al,  3  L.  C.  R.  454, 
S.C.  1852, 

247.  But  field,  in  a  later  case,  to  be  sufficient  if  | 
dulv  .^erved  uiKin  her.     Mitchell  v.  Broirne,  S 
L.  (J.  J.  lf)8,  &  15  L.  C.  R.  425,  C.  C.  18(i5. 

248.  In  the  case  of  a  protest  of  a  note  dateil  a! 
Montreal  and  parable  at  a  bank  in  Alhiinv, 
in  the  State  of  New  York,  a  notice  of  protw 
mailed  at  Albany,  addres.«ed  to  an  endorser  at  | 
Montreal,  protest' being  made,  and  notice  maikii 
according  to  the  laws  of  the  state — Held,  {■(in- 
firming  court  below,  that  it  was  not  suflicienl, 
inasmuch  as  the  postal  arrangements  bet\v«i, 
the  two  countries  required  prepayment  of  ihf 
TOstage,  at  least  from  Albany  to  the  line ;  liiii, 
liad  the  postage  been  paid,  the  notice  woiiU 
have  been  sutKcient,  as  notice  of  protest  niu'i 
be  given  according  to  the  lex  loci  contraelm,  I 
but  the  protest  itself  made  according  to  tht  | 
law  of  the  place  where  the  note  was  pavalile 
Howard  v.  SaboHrin,2h.  C.  H.  121,  &  oL.'C.  li 
45,  Q.B.  1854. 

249.  Action  against  the  endorser  of  a  not- 

E arable  to  the  orderiof  the  maker  and  endo^^p| 
yliim — Held,  that  the  tbUowing  notice  of  ili- 
honor  addresseil  to  the  maker  and  endorser  cmr  | 
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bv    the   defendant    of  the  ex  • 


jointly    was   sutHcicnt    in  the   absence  of  prKi 

'c  of  anutlier  I 
—  curreiicT  [ 
iinber,  IWii, 
'ite   to   voii  url 


note:—"  Your  W  V  C's  nol- 
"  dated  at  Montreal,  the   2;i 
"  payable   three    months  aitc 
"  order,  and  endorsed  by  you,  was  this  day, all 
"  the   rtHpiest   of  Messrs".  ^I  S   &   Co.,   of  thi- 1 
"  city,  merchants,  duly  protested  by  me  Ibr  nifrj 
"  payment."     Handy'side  et  al.  v.  Courtney  i 
Monre,  1  L.  C.  J.  250,  S.  C.  1857. 

250.  Held,  ihat  the  fact  of  an  endorser  hav- 
ing been   apjiointed   to  a  temporary   ottice  ini| 
place  where  he  went  alone,  leaving   his  tiimili 
for  scmie  time  afterward  in  the  domicile  occnpic^ll 
by  him  at  the  time  of  his  appointment,  did  in  [ 
effect  a  change  of  domicile,  and  notice  of  proie-l 
left  at  such  domicile  was  gcxnl,  and  sufKoicnt  M  I 
render  him  liable  for  the  payment  of  the  iiutf.  | 
Fifan  et  al.  &  Malo,  12  L.  C.  R.  8,  Q.  B.  1861; 
82  &  2328  C.  C. 

251.  Time  of  . — In  an  appeal  by  the  endorser' I 
of  a  bill  of  exchange  who  liad  lieen  condciiiiiol' 
with  the  makers— //f?f?,  that  to  hold  the  cniVl 
sers,  demand  of  payment  ought  to  have  l)eeniMa-lf  I 
on  the  third  day  of'grace  with  protest  and  notitiis-  f 
tion,  and  that,  even  where  the  bill  wa.s  mik 
payable  at  the  residence  of  tlie  holder  hiiii.sflf 
K'napp  et  al.  &  The  Bank  of  Montreal,  1  L.  C  B  I 
253,  tj.  B.  1850  i  230fi  et  scq.  C.  C. 

252.  Waiver  n/".— The  husband  being  uriver- 
sal  legatee  of  his' wife  endorsed  for  herapmnii*! 
sary  note— /fcW,  that  he  was  IkhiikI  to  paythel 
amount  of  the  note,  nolwllhsfaiiding  lliei'i-  rt\vr,vj 
protest  of  lieing  sufficiently  established  that  lie  li*i  I 
consented  in  the  name  of  his  wife  to  waive  proteii 
in  order  to  avoid  costs,  and  that  in  fact  the  »i»  I 
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was  only  april  mm  to  covor  tlio  tradint;  of  the 
m.<l)iin<  yArw«  &  McChrkill,  14  L.  C.  U  400 
Q.  n.  ln()4.  ' 

2o;5.  The  ciidorser  of  a  promissory  note  .iiu"  tlio 
11th  February  «av(.  to  thohoMer  u  .ne.noran.hun 
a,.i  lulluws:  "My  note,  hmmiing  iliif  the  lOth 
instant,  go^Kl  f„r  ten  days  utter  cliite."  'I  he  note 
to  whiuh  lie  referred  became  due  tlie  eleventh 
there  was  n„  utjier  n„te,  and  it  was  pre-^ented  the 
ntii  Bebruarv-.y/,,W,  the  endorser  was  liable 
Bwiiett  V.  MoHitijIum  et  al.,  3  R.  L.  448  L  C  It' 
1871  i  2324  C.C.  ^- -iif^,  i^.  L .  u. 

254.  fra/rer  r/  notice  of.-\  promise  to  pav 

aprotestiHJ  bill  of  exchan^'(.,of  which  no  notice  of 
wotest  has  been  ^iven,  if  made  will,  a  knowledge 

iKitoo/t,  2  Rev.  de  Log.  2«,  K.  B.  1812. 
Llir.  Renkwai,  of,  see  Effect  of. 

255.  Action  was  brought  on  a  note  and  open 
accuunt,  and  delendant  pleaded  that  he  had  sent 
Ml  a  renewal  note  to  the  phiintitls  which  thcv  re- 
tained in  their  iK)sse-si,,n  and  which  had  ii,,i  yet 
matured,  and  the  iilaintiff^  replied  that  tliev  had 
iiever  agreed  to  renew-//«W,  that  delen.lan't  was 
Iwuiiil,  unless  on  acceptance  bv  plaintifis,  to  call 
and  take  away  the  renewal  note,  and  the  mere  fact 
ol  plaintiti,s  not  returning  it  could  not  be  con- 
,4rne.l  mto  an  aj-reeinent  to  renew.  L,,man  et 
"'.  V.  Chamard,  1  L.  C.  J.  285,  S.  C.  1857. 

LIV.  Rights  of  Holder. 

25G.  If  the  holder  of  a  bill  of  e.xchanc'e  locks  it 
up  tor  two  years  he  makes  it  his  own,  and  cannot 
have  recourse  to  the  person  from  whom  he  re- 
1 30  K  B  iS  '"" '"'  ^'""''"'^''«"'  2  «ev.  de  Leg. 
I  P;  'f ''6  e'l'lorwe  and  holder  of  a  promissory 
Inote  tor  coUectioti  may  recover  thereon  a-ainst 
Itiemaker  and  end„r..er.  Mills  v.  Philinn,  S^Rev. 
]de  Leg.  25o,  Q.  B.  1848. 

258.  A  promissory  note  not  yet  due,  endorsed  bv 
»l)ai|tv  who  has  since  becnje  bankrupt,  does  n. ft 
lentitie  tha  hoMer  to  be  paid  an  marc  In  /irrc  c<m- 
Inirremlv  with  the  other  creditors  „f  the  bankrupt, 
lllie  term  lor  i)ayment  not  having  expired  3/,,//' 
I  nT^Pn  ";lc,*  ^'^'"'"<"«  <fe  Garrier,  ML.  C.  R. 

LV.  Sale  of. 

259  The  words  of  12,35  C.  C„  "  Contract  tbr 
llhesal^ut  gowls,"  comi.rises  the  sale  of  pr„mi,s. 
la  ''1874  '  ^  Lehlanc,  4  R.  I.  5G0, 

LVI.   iSKSNATt'HE   TO. 

260.  In  an  action  by  the  endorsees  of  a  nromi.s- 

■del  mlants  by  their  plea  ,ienie,I  their  signature- 
pW  fiontirmmg  courtx  below,  on  evidence  that 

IW.!,  r.  7n  ^'^  '^'"/'".  "'«  "'>"-  imrportcl  to 
IteMpuHl  ha<   thnce  a.ltnitted  that  tlie  signature 

l!im!  if  .;'/'''';;"'■'"''*"''''''''  '"-«»  ^"Itten  by 
JlmnK'll,  that  as  there  was  no  clear  and  lea!  pr-.f 
|i  witiiiui  genuineness  in  the  signature'" the  ad- 
|m-sioii  could  not  be  .set  aside  on  mere  presumi>- 
I  arming  from  knowledge  of  the  .nake'r's  hanli- 
P'lting,  and  also  that  another  promissory  note 


itnient,  did  \m 
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signe,!  by  the  firm  cot.ld  not  be  u.s«i  for  the  pur- 
«   It   igMch   signature   n.,t   bavin-    Iwn    it-elf 

wi:;'c'",;'.'i:.:a™ir'i«/'"'' ''«"''■"»•' 

«  lined  the  moment  the  defendant  denies  it  in  h^ 
Ij.asup,..r,,  n,ya,fi,,,,,it,andtheplah,tWm,i: 

ease    he  planitit Is  wereg.,iltv  of  nc,r|,,t  in    cce,  t 
.ng    he  note  without  H.llieient  cauTion.   X«    , 
el  at  6,  rhn,up.nn,  3  C.  h.  J.  I;),),  S.  C.  I8(i7 
21.2,   /„,„•  «™/.-A  signature  subsorii,ed  to  a 

^.T:tZ:^vrT:^^^"{;:^  '"'-■'''"'^ 
uSi'o/^SSi-fcs--;:^?-^ 

on  motiot,  o,  one  of  the  parties,  and  their' re 
homologiued  a-'  comdi^.ive      T^rd  v.  Lnuri\  et 

LVir.  Sioxed  by,  sec  M.U)E  bv. 

.2(14      (//«,-»,.//— When   a   promissory   note    is 
signed  by  procuration,  pro,  r  of  the  due-execution 

Mi  oiti' '."■'"'"'■""""  ■'"1"'  ^'^  """•'^  to  entitle  the 
on  ."  ■•i'';',';;er  jinlgment  in  an  exparte  ^n\t 

Q  j!'.'"i873  •  ^  '^''""'"^'  '^  ^'  ^-  J'  225, 

2(i5    And'  that  even  where  the  defendant  is  in 

det    ,lt  to  ai.pear.     lb.,  17  L.  C.  J.  79,  Q  B 
2i.(..    VacA--A  note  of  hand  executed  by  the 

n.aker's  mark  if  endorsed  gives  no  a.'tion    o      0 

endorsee  against  the  maker,  but  the  endorser  s 

an.wenib  e  tor  money  had  and  received.     Jones  v. 

Ji'Ht,  2  Rev.  de  Leg.  29,  K.  B.  181!). 
207.  A  promis,sory  note  signed  with  a  X   in 

presence  ot  a  «'.tnes.s  is  goo,l  and  valid.     Collins 

9cJ     w""', '"  ^'-  ^-  '^-  ■^"".  C-  C.  1800. 

^OS.  Uclendant  was  ,«ue,l  on  a  note  siirneil  with 

DhS  f  i LVr'"''  •''■":;-i"f^."'^'  -ifjniiture,  and 
plamtft  tailed  to  prove  the  signing-//,/,?,  that 

209.  Mm-ied  }Vomen.-Aci\<m  on  note  signed 
by  marned  wo,nan-//,W,  (overruling  Rivet  et 

nnT.',     "'"/■'''  ^  ^'    ^-  ''•  !">>  'I'at  although 

s  paiate  as    o  property,  and  although  the  pur- 

li.>es  tor  wlucl,  the  note  was  given  were  made 

In  iuT  that  It  was  null  and  could  not  be  recovered 

Mpnnil  not  aulhori/ed  by  the  husband  when  it 

^^'^•C.l«o7;  177,  980  &  1318,  C.  C. 

2,0  Action  was  brought  on  a  promissory  note 
signed  bv  a  married  woman  separate  as  to  pro- 
pertv,  without  the  authority  of  her  husbaiul— 
/i"ld,  conhrming  court  below,  that  as  the  defend- 
ant was  at  thetime  of  making  the  note  in  question 
a  marc/imide  pubhque,  that  the  authorization  of 
ifL  ^"™'}   ^;^'n,  "ineeossary.      Beauhien   & 

;  7    "^  12  L.  C.  R.  47,  Q.  B.  1802 ;  179  C.  C. 

271.  Promissory  notes  signed  by  a  married 
woman  without  the  authority  of  her  husband  are 
iM,  L     l>'^''zi!,cr&  R>(ckie  et  al,  8  L.  C.  J.  103 

272.  Mnwr.,.-~iy^  defendant  wa,s  sued  on  a 
note  s  gne.   while  he  was  vet  a  minor,  which  fact 

ff.7  7    K  lr""V'-^  *'  ■*  '''-"'^"^■c  t'^  ">«■  action- 
HeM.  that  the  plea  was  in.sufflcient  on  the  ground 


i    I 
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(■(Ifl'fiiilaiit  hili<niM  have  nloHdcil 
askcii  t(p  1)1'  ri'lciiscd  I'mni  tlu'  ipliliiralion.     I'drtier 
V,  I'cUelia;  1  U.  L.  10,  S.  C,;  'Jn(i  it  1002  C.  C. 

LVIII.  Stamps  ox. 

27.'f.  Wlu'iv,  at  till'  lu'ai'in;:  dl'  an  aclii.ii  cm  a 
pmiiiissdiT  riiitc,  till' ilil('ii(hiiits  (jlijcilfd  ilmt  the 
I'^taiiiiis  liail  lin'ii  ullixiil  td  llii'  luitc  Ip_v  tlii'  iii- 
(lursi'iv,  ami  iml  liy  tho  maker,  ami  then  imly  tlic 
Kin^rlf  liutv  instiiiil  ul'  tlii'  dunlili.'  duty,  as  liy  law 
pruvid<'d,  and  tlu'  plainlitl  sncd  (Hit  a  nilc  niai 
tci  lie  alluwcd  tii  li.\  ihe  duulilo  HtaiiPiis  nndor  21) 
Vii.'.  call,  l,  see.  I,  llic  rule  was  madi'  alisdhitcand 
lilaintiir  ulitaini'd  jmljiini  lit.  Tl<f  Qiidm-  Jtuiik 
V.  S<wcll  ct  til.,  \i  L.  C.  U.  1,  S.  ('.   iMii;. 

274.  Jiiit  in  aiidthor  ca-c — Ihld,  that  a  ndlc 
flani|iid  liy  tlu'  |iayft's  sunn  wii'Us  alter  it  caiiic 
iiitd  their  hands  was  null,  and  that  they  cdiild 
lidt  remler  it  valid  ailer  stiil  hi'diijiht  liy  ]paynient 
of  the  ddulph'  <hily,  as  they  iiinst  have  kiidW  ii  it 
was  iidt  (iippiierly  slainiieil  al  the  time  it  eume 
into  their  hands,  and  slRp\ild  then  have  paid  the 
dutv.  Miiipliij  d  al.  i\  CuIikuii,  17  L.  C.  ]{. 
51,  S.  C.  istiti. 

275.  Hilt  in  a  still  later  ea-c  it  wa^  allcwed  t 
the  deteiiilant  td  alli.\  stamps  atter  aetinn  hKpnjrhl 
on  paviiient  oi'  eosts.  Slcri'ii.suii  <f/  al.  v.  Kiniii- 
toti  efal.,  12  J..  C.  J.  21)1,  S.  0.  1S07.  Laiicm- 
rier  v.  h'ilr/iie,  ;!  It.  L.  -lo5,  S.  C.  1871 ;  Q.  37 
Vic.  cap.  17,  see.  2. 

27().  Where  the  ilefendant  Iiad  con fesf-od  judg- 
ment lor  part  ot'  the  uiiiount  Idr  which  he  was 
sued,  including  the  anidniit  ipf  an  unslam]ied 
I'iple  ti>r  $2j,  hut  the  einilessidn  was  iiipt  ae- 
c'pled,  and  alter  judgment  against  ilelenilant 
the  case  was  earrieil  t>i  review — J/i/d,  that  the 
plaintitrcdulil  iiipt  recdveripii  the  iidte,  which  was 
accordingly  thrtpwn  dut,  hut  plaintill'  was  ailer- 
wards  alldwed  to  recover  in  a,-sum]v-i|  the 
aiiidunt  tipr  which  the  note  was  given.  Richunl 
y.noi.si;rt,:m.  L  7,  C.  C.  1S71. 

277.  An  unstampdl  iidte  may  lie  transferred 
even  after  maturity,  and  the  hearer  of  it  may 
liy  atlixing  the  stamps  recover  the  amount 
from  the  maker.  Millet  v.  O'odboal,  '.i  R.  L.  8, 
C.C.&Q.;i7  Vie.  cap.  47,  sec.  2. 

278.  But  /ulil,  later,  that  an  apjilication  to  be 
allowed  to  tix  stani))S  lo  an  unstamped  iiistm- 
ment  will  not  he  granted  where  there  is  inpth- 
ing  to  shew  that  the  holder  was  igiuprant  that 
tlieiinty  liail  not  heen  paid,  ami  made  the  appli- 
cation as  s(pon  as  he  liecanie  aware  of  the  fact. 
Aiirite  v.  Diin/c/icr,  18  L.  C.  J.  UI7,  i  Sr/irf/W 
et  ux.  V.  Fdiileiix,  18  L.  C.  ,1 .  21  Cp,  S.  C.  187;!';  C. 
27  &  28  Vic.  cap.  4,  sec.  !);  it  21)  Vic.  cap.  4, 
see.  4  ;  it  Q.  :n  \  ic.  cap.  9,  sec.  12  ;  &  .'ill  Vic. 
cap.  13,  sec.  1;  &37  Vic.  cap.  47,  sec.  2. 

LIX.  To  Absenteks. 

271).  A  note  to  one  who  is  absent  and  who  (as 
it  happens)  is  dead,  is  not  void,  and  his  execu- 
tors niav  maintain  action  upipii  it.  (,'r'iiitel  al. 
&  Wil>i'(jii,2  Rev.  de  Leg.  21»,  K.  B.  1814. 

LX.    To   AliKNT. 

280.  A  note  promisin!;  to  pay  A,  or  liiuppi.vjer. 
4.'20  on  account  of  B,  enables  the  endcprser  of 
A  to  recover  the  amount.  Xeicloii  v.  Allen,  2 
Rov.de Leg.  20,  K.  B.,  &  Moirv.  Allcn,l\j.m7. 
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2^1.  And  on  such  a  note,  payment  must  ft- 
maile  to  A,  or  A's  order,  and  not  to  B.  VlaiL 
V.  J-M-oii,  2  Uev.  de  Leg.  30,  K.  B.  1820. 

LXI.   TllANSKKll   OF. 

282.  Af/n-  Maliirilij — A  iidle  (pf  hand  wii* 
traipsferred  after  the  tinie  a]ppoiiited  lor  |iiiv- 
nient,  and  there  was  fraud  prdved  in  the  tniij- 
aetidii — IhUl,  that  dii  slight  grounds  the  Iniv 
wtpuld  )presiiine  that  theeiulorser  had  kiidwlcd;;!. 
of  the  fraud,  if  it  ajppear  that  he  cpinilted  t„ 
satisfv  himself  as  to  the  validilv  of  the  iw 
lliiiil'x.  Lcc,  2  Bev.  de  Leg.  28,  Iv.  B.  1813. 

283.  The  difeiidant  made  his  promissory  iiuit 
in  favor  of  aiidther.  The.  note  was  nipt  jpaid  ur 
jircpiesled  at  maturity,  but  Sdine  lime  alterwar.j^ 
the  payee  endipi'sed  it  over  to  plainlilf,  in  |iari 
paynieiit  of  things  purchased  I'rom  liim.  In 
an  aclidii  cpii  ihe  iidte,  want  df  iprotesi  was  rai^(■l| 
by  the  deleiidant — llchi,  that  the  note  might  In- 
transierred  alter  maturitv,  but  the  maker  couM 
raise  all  the  questions  wliich  might  have  arisfi, 
in  the  mean  time  between  himselt  ami  tlK]pavic, 
I>ii(/iiai/  wSinical,  1  L.  U.  L.  J.  20,  8.  C".  l; 
18(1;"). 

284.  Eriilence  of. — A  note  under  XoO,  dia\ni 
to  order,  may  be  validly  transierred  llir  viilm. 
received  by  him  to  whose  tprder  it  is  made  witii. 
out  endorsation,anil  jiarole  evidence  is  ailmis.-i- 
ble  td  isrovc  such  transfer.  Diijiuin  v.  Mtn:'<ini 
17  L.  C.J.  42,   C.  C.  1873;  1233   &  2341  C.  ('. 

285.  Pnipirti/  in. — Tlie  plaintill'  was  tlit 
transferee  of  two  notes,  accepted  by  his  em- 
jilipyer  and  aiitcnr  in  ]iart  settlement  of  a  ikiIc 
of  £250,  given  by  delendant  in  consideratiipii  di' 
1,000  shaies  of  the  capital  stock  of  u  sliite 
Company.  The  plaintilfs  declaration  alleircii 
that  the  notes  were  deliveicd  to  him  lor  valin' 
received,  and  that  he  was  the  sole,  true  ami  law- 
ful hearer  and  pro])ri(tor  of  the  said  notes,  Imi 
there  was  Hd  allegation  of  any  endorsement  to 
the  plaintiff  by  the  payee,  who'se  name  aiipeaaNJ 
on  the  notes  as  having  heen  erased — //</(/,  tlmt 
the  plaintifl  had  not  jiroved  the  title  umiir 
wliicn  he  helil  the  noles,  and  the  allegation  tlmt 
they  were  delivered  to  him  by  the  payee  wa- 
not  suflicientto  constitute  him  the  creditor,  tlir 
notes  not  being  payable  to  bearer  and  no  tn- 
dorsement  from  the  jiayee  to  the  plaintifl  liciiii 
alleged.  Hemp.ited  &  Dvummiind  ct  al.,  l] 
L.  C.U.  27,  Q.  B.  1851). 

280.  E  &  M  having  been  in  conartnersliip 
in  the  ibin  of  Win.  M  <t  Co.,  ami  K  havin; 
subsequently  entered  into  partnership  witii 
other  parties  under  the  firm  name  of  '•  ,1  K  iV 
Co."  by  an  iiirreement  passed  in  .July,  ISo.'!,}! 
agreed  with  J  K  <t  Co.  to  assume  all  the  lialpiii- 
ties  of  Wm.  M  <t  Co.,  to  pay  the  sum  due  E  A 
Co.  in  four  instalments,  aiid  to  give  securm 
on  condition  that  ho  should  be  aVlowed  t<i  iiil 
timber  on  certain  timber  liniits  of  E  it  (Vi. 
He  subsequently  cut  timlx.'r  without  giviii; 
security,  and  the  timber  was  trauslt'rred  to  ilic 
lirm  of  pSymesit  Co.,  which  hail  made  advanifs 
to  him.  M  paid  E  &  Co.  the  lirst  instalment  .1  I 
the  above  mentioned  debt  by  his  luptes,  one  lur  | 
£1,500,  which  E  &  Co.  jiaid  awav  to  a  tliir.l 
party, and  one  (iir  .£."00,  which  E  it  Cp>.  plM.-p^^  '■■■ 
the  credit  of  M  &  Co.  E  it  Cpi.  having  by  .snisk 
arret  before  upigmcnt  seized  the  timber  cut  a* 
in  the  possessiou  of  M,  and  having  sued  for  tlio 


I  mIioIp  <lcht—/{, Id, 

a«ay  the  iiipte  fori 

j  nut  sue   for  the   de 

I  WitllOIlt   JPriPllllcillir 

I  Co.  having  carrieii 
cifihl  of  Wm.   M 
il  from  that  account 
I  liilisiiH  el  at.  V.  M), 
[to,  Q.  B.  1860. 

287.  And  /irld,  a, 
iiiiviiig  alleged  the 
pli'claration  could  lu) 
llhi'  whole  of  the  del 
lilic  allegatidii  of  hi.s 
I  answer  could  nol  avi 
liii  tlieir  ileclaratidii, 
2SS.  .\eitlier  cdiih 
|«,nplo  (pf  the  (h'bt 
llhiiiil  (pf  tliedelenilan 
Itip  S.  it  Co.  unless  sm 
J:l(claration,the  alleg, 
|vit  alone  being  insiilli 

hXII.    UNKNDORSfl 

2S!I.  A  prumise  to 
Ivliicli  is  not  endorseil 
Tinkler  to  recover  if  th 
Bi(plen<lor.«ed.  Ai/lwi, 
pig.  30,  K.  B.  1820;  ; 

L.XIIf.   Uxni;gotiai 

2!I0.  A  jjromissory 

ipui'iler  cannot  be  t'ra 

In  blank  by  the   pers 

li.iile.    Lit'liaiujiu'dii. 

|;,S.  C.  18—;    2280  it 

LXIV.  Vam'k  Bkci-;i 

J291.  The    want    of 
ki'ived"   does    not    p 
pivering  on  a  ikpIc  i 
liluewasL-iven  thereldr 
Rev.  deLeg.  31,  K.  Jj 

ILYV.  Void  au  i.vitii 

|2ll2.  A  note  given  ti 
Iter  the  dissolulidii  oft 
l^'iKinuitee  given  to  tlie 
J  llu'iii  was /((-/,/,  rovers 
fcn  given  in  error  ami 

i»as  therellpre  Vcid 
I.IH.  L.  700,  Q.  B.  i! 
1211.1  Where  notes  wen 
liiliiys  hetbre  the  insdl 
l»iioni  Ihey  were  indel 
l||('f,  anil  on  these  iinto 
bn,»l'erees  claimed  to  ra 
Fi'lvents  for  their  va 
Itcjiwere  null  and  voii 
lii'l"  of  an  innocent  In 
f  liirity.  /;„,./.,.  ,,^  „/  , 
I'm  et  al,  13  L.  C.  J. 
f%  C.  C,  it  Ins.  Act.  : 

pj.  The  evidence  of  th 
l^uote  is  admissible  ti 
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N..MK    lui-  til.;   ,l..,f,    i;„-   „l,i,:l,   i,   was  ..jvi, 
v,tl.o.it  |,ro,i,u.„,;r  ,|„.  ,„,(..,  ai„l  also  thafE  & 

.icdit  o    U.,1,   M   &  (,'„.  ,,„„|,,  „„,    with,!,    V 
illroiM  timt  accuimt  wHhout  the  cn-ont  .J 

:i«7    A,„l  /„7,^  al.o,  that  the  jihiintills    „ot 

..duratmn  .omM  „ut  l,«.o  th..,',.  n^ht  to  su     ;  ■ 
ll  e  w  K.le  ,.l  the  ,k.|,t  (,„  such  iiisolven.'v,  a 
ltlK.nlief:iit,o„ol  his  n.s.lvcMicv  in   tin.,,  sp. 'i 

28S,  .V.ilJH.r  oonl.l  the  vi^M.t  to  sue  l),r  the 
lw„o  e  o  tlje  .ieht  l,e  hase.l  on  (he  aile.-  | 
llmuiol  the.le  eii.huitu,  tniMslerri,,;:  the  tiiuhe- 
|l,.h.A-  Co.  unless  H„-h  IhuMi  wereallei:e,l  inthe 

W:jn.t,on,tlieail,,.utH,n,,llVaucli,,  theatli,a. 
Iwtalune  heinj,' msnllieieiit.    Jh. 

LXII.  Unkndorsi:!). 

2SI).  A  pn.mise  to  pay  a  note  to  the  ho|,|er 
f  l.d.  8  not  en.lorsejl  ,s  su.lieient  to  e.uilile  tl  i 
■h  del-  to  recover  ,    the  drawer  i<nevv  thnt  it  wns 

LXIir.     UN'NKGOTI.Uil.l;. 

21iO    A  i,ro,niss„ry  note  whieli  is  n.,t  ,lrawn 
».nr,ler  canno    he  ,ranslerre,i  hy  en.lorse.Men 
|.    Ianl<   hv  the  person   in   whose    favor  it  is 

■i,h.  L.  LS— ;    22«(.  it  2,i4(;  C.  C. 

LXIV.    VaI.I'K  lUciilVKD. 

I29I.  Ti,e    want    of    the  wonls    "for   value 
lome,l"   does    not   prevent  a  plaintiff    ,h   , 
lcwnn<;  on  a  note  if  it  l,e   iu'evideuee   tha 
t.  no  .as  .,  veil  therelur.     l>,u-he.nn,,  v.  Er  rU 

jLXV.  Void  ah  i.vnio. 

ln!.VS'"'"i  ^■""'  ''?  "'^  '""^^  fi'-'"  fanned 
ier  the  dissolution  of  the  old,  in  satisfaetio    of 

1   u  HHas /,-/,/,revers,n-  court  heluw,  to  have 
tn.iriven  m  error  and  without  considerati,,,, 
I'l  »as  therefore  v,.i,h      //,.»«,///  ^   r  '] 

I  1  R.  L.  7(H;,  Q.  15.  hM  ^  """"■' '' 

tl^lT  'iV''  ""V'  "'^■''"  l'^-  insolvents,  a 
|i  l.us  l,elore  the  insolvenc^v,  to  se.^ure  |,a.t  es 

ll'ir,  and  on  these  notes  l,eing  translerred  the 
heroes  clanned  to  rank  on^he  e  tate  o  le 
Hvents  (or  their  value-//./,/,  that  sueh 
|epve,;e  null  and  voui  ah  /.///„' even  in  he 
EiU   "",;;"!'-7^1-l'l-'   n.r  value   l^lo 

Y'h  •-  ^•.  't  I:is.  Act.  1876,  sees.  l,JO-l;i;i. 

I'XVI,    WllliUt;  JIADK. 

p:.  The  evidence  of  tlie  plaintitf  in  an  action 
|^"ote  IS  adnus«ihlo  to 'prove  tiuu  tlu  ndu" 


BOARD  AND  LODGING.        m 

LXVII.  WiiKiii.;  Makkk  ADscoxn.s 

LXVnr.  WiiKKi;  Payaiii.k. 

2l)(;.  On    an    appeal    from    a   ind-rnient  eon 

;;■';'/;;>;,-  the  defendants  jondlv'and       '   -rair; 

'  P».v  the  anmunt  of  tiie  pnr.nissurv  no  e  3 

<lHMvisnolia[,i/,,y.nt)H.p,r   o?th    ;  S'.^''1. 
apro.n.ssorvnotJpayahle'ataspeii    r:iaee* 

of    such  note      <yiiii,'i,   I.   v/      •    ""^  '"'""'lit 
I..  O.  K.  2(,o,  y.  H.   isijS;  2,io7  C.  C. 


LXrX.  With  Hank  Sta.v 


1'. 

21»7.  A    hill  <,r  note   hearin>;  tne  stanii)  of 
lianic   niaystil     he  nut  in  eir;ulati,,n     X  . /,e 


tlie  stanii)  of  a 


BILLS  OF    LADING-Sfc    AF- 
FEEIGIITMFNT,  CAPJIIEES,  &c. 

BIRTH  OF  POSTHUMOUS  CHILD. 

WILLS."''"''  '"'"'  '"■■"   ^^"'•'""  ■•'"    ^^'"-Ls,   see 


BISHOPS. 


1.    PoWKliS   OK. 

no"'uttiS:"l'^"^'""'I'''  pi^I'-^'l">fQ'K.hec  Ims 
no  .11  tlioiit,\  to  c.jnipel  the  niar.'uilliers  of  •, 
pat'ish  to  aeeonnt.     i'le  can  re,,ui,v       tat  ,nen' 

he,r  ,,roeeedn,i:s   f„r  his  information  a 
the   manner  in  which  thev  have  e.xnended  tl  c 
'"oneyof  the|.,rish,l.„titMudon.st!       e    e    ' 
lai    power    exclusively  to  con,p;.l   judieiallv  a 

i'tu't2ri,f;i''""'^""''>'  i'"""'^  ''■'^-'  -^tio  -i," 

situ  e.l   m  the  name  of  LUEm-re  ef  Fabn.ue 

S.  ;■;;  J /'"'rir''  i"\  ^'''"■''''"" ''« ^"'^  •/-'  & 

t'/ioiinian/,  I  Hcv.  de  Leg.  27G,  K.  B.  1M20. 


BOARD  AND  LODGING. 


f^^ 


I  >    ' 


<'■   % 


j  i 
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BROKERS. 


BOUNDARIES. 


BOARD   OF  TRADE. 

I.    EXKMPTION  OP  MkMHEUS. 

299.  Tlie  iiienibers  of  the  Board  of  Trado  of 
Montreal  are  not  pxcmpt  from  Mcrving  as  jurors 
in  civil  or  critiiinal  cases.  MathewHon  v.  The, 
Jtni/(il  fimuranrr  Co.  &  Darliiii/,  IM  L.  C.  J.  229, 
S.  'C.  1869 ;  860  C.  C.  F.  &  Q.'32  Vic.  cap.  22. 


BOND. 

T.  OivKX  i)Y  PiDLic  Okkicers,  see  HYPO- 
THEC Lkoal. 


BONDHOLDERS. 
I.  Ok  Railways,  «e«  RAILWAYS. 


BONDS. 

I.  In  Api'EAi,,,<tee  APPEAL, 


BONDSMEN— sfe  APPEAL  Sureties 
IN  ;  SURETYSHIP. 


BONDED  WAREHOUSE. 

I.  Removing  Goods  from. 

300.  Altlioujili  it  is  provideil  by  .31  Vic.  cap. 
6,  sec.  HO,  that  persons  uiilawliilly  removing; 
goods  from  a  bonded  warehou.'^e  aiiall  incur  the 
penalties  imposed  on  persons  for  smufrgling, 
and  by  sec.  75  of  the  same  act  smuggling  is 
made  a  misdemeanor,  punishable  by  penalty 
not  exceeding  $200  or  by  imprisonment  for  a 
term  not  e.xceeding  one  year,  or  by  both,  still 
an  indictment  will  not  lie  under  sec.  80  for 
a  misdemeanor.  Rei/iDn  v.  Bathgate  et  al., 
13  L.  C.  J.  299,  Q.  ii.  1869. 


BONS— &e  BILLS  OF  EXCHANGE 
AND  PROMISSORY  NOTES. 


BOOKS. 

I.  Of  Account,  see  ATTACHMENT  Exemp- 
tions. 

I.  Of  MrNiciPAT,  Corporations,  see  MUNI- 
CIPAL CORPORATIONS. 


BOTTOMRY— »SV    MERCHANT 
SHIPPING. 


BOTTOMRY  BOND. 

I.  Interest  on,  see  INTEREST. 


BOUGHT  AND  SOLD  NOTES— 5fee 
AGENCY. 


BROKERS,  Sale  by,  &c. 


BOUNDARIES— ^fee  ACTION  En 

BoKNAliE. 

I.  Retween  NEionnoRs,  .301. 

If.  Extent  of  Sale  Detehmineb  by,  302. 

III.  How  Detbrmineh,  ;<o:i,  ;toi. 

IV.  Of  Parishes,  see  ACTE  OF  HIKTFI. 

V.  Power  of  Court  with  Ue(!aui)  to  I 
Boundaries  of  Property  ik  Another  Pho- | 
vince,  305. 

VI.  Power    of    Municipal     Corporatkisj 
Concerning,    see    MUNICIPAL    CORPORA.! 
TIONS. 

VII.  Prescription  of.  306. 

VIII.  Replacement  of,  307. 

I.  Hetween  Nekjhuors. 

301.  The  C.  S.  L.  C.  cap.  26,  ,sec.  32,  art 
with  respect  to  boundaries  between  neiglilm 
in  country  places  and  the  rights  ami  oblijratim 
of  such,  is  still  in  (()rce.     MuH-aiiv.  I'cUait'l.'A 
R.  L.  279,  C.  C.  1874. 

II.  Extent  of  Sale  determined  by. 

302.  For  determining  the  extent  of  the  prirl 
perty  sol<l,  specMlic  boundaries  are  to  be  pn-l 
ferred  to  an  indication  of  quantity.  Uerrkk kl 
Sixlnj,  8  L.  C.  J .  324,  Q.  B.  1804. 

III.  How  Determined. 

303.  A  piece  of  land  containing  about  MOoii 
150  acres  was  sold  in  two  lots,  the  eastern  pur.f 
tion  being  described  in  the  deed  as  containin; 
90  acres  more  or  less,  and  the  western  portiuil 
aboiit  50  acres,  but  the  description.s  in  tli'f 
deed  did  not  agree  as  to  the  way  the  line 
boundary  was  to  run.  An  action  en  /)oni*ji| 
was  brought,  and  a  survey  was  made  givin^'flil 
acres  to  the  owner  of  the  latter  portion  ami 'll 
to  the  former.  The  report  of  the  surveyor  wnl 
homologated  thereupon  by  the  Superior  ComJ 
and  on  appeal  to  the  Queen's  Bench  the  juiljT 
nient  of  the  Superior  Court  was  conlirnwi,  IikI 
both  judgments  were  reversed  on  appeal  lol 
Privy  Council,  it  being  held  that  the  C:uiiilail 
Courts  were  wrong  in  their  construction  ul'ltil 
deeds  and  evidence  as  to  the  boundaries,  I 
rule  being  that  in  a  deed  conveying  land  wiicfl 
the  description  of  the  land  intended  to  liecuEf 
veyed  is  so  ambiguously  expressed  that  il  iil 
very  doubtful  what  were  intended  to  lie  ibl 
boundaries  of  the  lanil,  and  the  language  uf  ikl 
description  admits  eiiually  of  two  dirt'erent  wiT 
structions,  the  one  making  the  quantity  cot-l 
veyed  agree  with  the  quantity  mentioned  in  ikl 
ileed,  and  the  other  making  the  quantity  altof 
gether  difl'erent,  the  former  construction  iiml 
prevail.  Fb.,  11  L.  C.  J.  129  &  17  L.  C.  R.1K| 
P.  C.  1867. 

304.  And  held,  also,  that  the  casediffereil  fal 
a  conveyance  of  a  certain  ascertained  piecfJI 
land  correctly  describeil  by  its  boiindariw«| 
all  sides  with  a  statement  that  it  containeJs 
many  acres  or  thereabouts,  when,  iftliequaiii.i;| 
was  incorrectly  stated,  it  did  not  atl'ect  the  trasJ 
action.    lb.  &  1501  C.  C. 


V.  Power  of  f 

Ii.\KH-:s  OF  PUOPEII 

H05.  In  an  actio 
I  fur  cutting  timber 

iilaintitf,  the  quest 
.  Iirt',  the  property 

and  the  other  in  Q 
J  apertise  to  establi 
I  to  liave  been  (mU  w 

ul'tlie  line— //,■/(/, 
[the  court  had  no  f 

imrpose  iiienlioned 

licing  in  the  pro\ 
I  MrDonndl,  3  R.  C 

VII.  Prescripti 

.SOI).  A  line  fence 

I  years  and   upward.' 

[iruper   boiinrlaries 

\f.mi  to  title.     ]'a(, 

|ii21,  S.  C.  1870;  22 

VIII.  Replaceme 

,S07.  In  a  posses 
Irfplacenient  of  boi 
Iplanted  by  a  surv 
Iplaintiff  and  defendi 
Ijiroperties,  ami  sub 
Idolendant  without  th 
Icompetent  to  the  del 
Shoundaries  were  err 
laction  the  yearly 
|fiifficiei,tly  establish 
Wods-rer'linl  de  linrn 
PLC.  J.  183,  Q.B 


BREACH  C 

I.  Of  Parliament 


"BREACH  I 

I.  Of  Marriage,  ,s 
liUOE,  PROMISE  OF 

BRIBERY— ^See 

fRlDGES-^ee    : 
POR/ 

I  {■  Pritleoe  Concei 
|H.  Responsibility 
III.  Toll,  318. 

jl.  Privilege  Concei 

[308  Action  was  broi 
r  uetendant  in  his 
l.iiior  child,  proprieto 
Piigeinent  of  an  exclu 
ynlamtift' under  the  ] 
J  Vic.  cap.  99,  and  to 
pen  infringement  in 
Jnveymg  or  crossing 
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BRIDGES. 


RMINED    BV. 


V.  Power  or  r„n,T  wni.  Rk„.um.  ro  Rofv- 

I  lUKIKS  ..F   I'llOl-KRTY   ,N  AXOTHKII  I'kOVINCE. 

305.  In  an  action  of  daiiiajtcs  for  tresoans  nn,l 
r.jr  cu.tmu  ti,nl,or,  ,.,c.,  on  %o  pr,  j  orTy  "f  th 
I  plain  j,  1.0  qnoHt.on  t„rn..,l  npo'n  L  l,?:„n  la  i 

an,i  th,.  (,  luT  u.  tjnob..,,..     Tho  court  onlor.,!  an 

apert,.se  to  .stahl.Hh  wlu'ther  the  tin,her  aM.'I 

1 10  have  h«.n  cut  wa8  so  cut  on  ,jnc  si.lc  or  ott.or 

the  court  h«,    no  power  to  nan,.  ''.xpT.rts  for      e 
j,urposc  nK,,t,one,l,  the   line  to  he'estahlinhe  1 

lliciiiK  I"    tile    province    of  ()ntarii>      s7-,v„7    t! 

iMcVonncl/,  H  \i.  C.  4,),  Q.  ]{  1872  * 

VII.  Prk.sckiption  of,  see  PUESCHIPTION. 

m.  A  line  fence  which  has  existed  for  thirty 

lyesrs  ami  upwards  will  he  held   to  mark    the 

proper   bonndaries  of  the  property  witliout  re! 

|^■al■,l  to  title.     Pnifumide  v.   Charnn    2  R  7 

■m,  S.  C.  1870;  2212  0.  C.      "^ """"*'  ^  "'  ^' 

VIII.  Replacement  of.  > 


BRIDGES. 
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,307.  In  a  possessory  action  to  compel  the 
Jroplacen.ent  of  houn.iaries  which  luuf  been 
Ip  anted  by  a  surveyor  with  the  consent  of 
Ipiauititt  and  defendant  between  tlu-ir  rV  m'  ive 
Iproperties,  and  subsequently  removed  f.y  he 
l,lden,lHnt  without  he  plaintirt's  consent,  itis  not 
JoMinpetent  to  the  defendant  to  contend  that  he 
il,»undar,es  were  erroneously  fixed,  and  in  such 
lacMon  the  year  y  possessfon  of  plaintiff  is 
|,,ftc,ei,tlv  established  by  the  produc^^ion  o  ,le 
19  h.  C,  J.  183,  Q.  B.  1875  ^  Lederc, 


BItEACH  OF  PEIVILEGE. 

I.  Of  Parliament,  see  P-ARJJAMENT. 

^^REACH  OF  PROMISE. 

liL^raUMT'^^^  *1«  CONTRACT  of  Mar- 
piAGE,  1  ItUillSE  OF  Marriage,  &c. 

BRIBER Y_^,e  ELECTION  LAW. 

piDGES— ;See   MUNICIPAL    COR. 
PORATIONS. 

I  IF  ^'"""''^''K  Concerning,  .308-.SI3 
.  Kesponhibiutv  for,  314-317.  ' 
I  ill.  Toll,  318. 

Y  PiUHLEOE  Concerning. 

J  Vic  can  V<    /  h  ^'■"^"'."'Ji'*!  Statute  iU  & 
f     -'"^  "'^"•oesing    persons    over   a   river 


within  the   lin.itH  of  another's  exclusive  richt 
o     errya.'e   and  transport,  although  d  ne  S- 

;::r'L;LiV'S'';:;il^.r!-;-^-"?^ 
lis  r"'7  ^-''■'^^i- "« -^liht  b? 

i'/i;!i:c:?.!^A^''^:^>''^'"^-'^^''^- 

leSatS/^oftair  /'•'''-'.•'-^"^  ^y  act  of  the 
K^isiaiure,  olitaine.j  permiss  on  to  build  a  toll 

ak  'urL'  'l  "'^•'"''''■''  '•'■^-'  -"'  'lu  .i^^^.S 

ra  l,vay  hnd^e  and  to  declare  hi,/,  ,he  ,  aintitV 
^ole  pro,,rietorofthe  ri^ht  to  buil  1  bri  br 
hii-e  over  the  sad  river— //,./,/    tl.Vt     ,  "°' ."^"^ 

h^cMo  construct  a  bridge  siS^l'^U^s^fb^ 
the   plain  Iff  d,d  not  conler  any  ri-rht  o    pro 
perty  m  the  waters  of  the  river   wl>  ?.     „v    '     I 


1872 


310    And  hcld,n\so,  that  the  recourse  of  M,o 

cCsr'to^Li/^'  ''7''^*-'^  -:s;7in° , 
andind£;;;'!:;r^iE:;KS?'T';^"' 

beasts  or  caiTiages  for  luc.'e  or  jTain  at^theZ' 

tance  of  a  mile  or  upwards  or  Imlf'  „  , 

under   fron,    the  bri'dg^lo   l,e   erect J'^'thl 

^312'  An /I  \K'-  2«3    S.  C.  W2'^''  ^-  ^•^'«"- 


1 1;  , 
f 

■;|. 


m 


I . 

f  \ 


m 

■  '!  ■ 
J 


:i;; 


■„^'*mmSm 


I?  I,    ^ 
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BUILF>E!{S. 


;tlll.  And //(/'^  iilsii,  timl  the  pniliiliilioii  coii- 
tiiiiit'il  ill  tlic  net  dill  lint  iiivt'st  f  lie  pliuiilill  witli 
a  real  ri^rlit  HiiHccplililc  uf  jriviiis:  to  liiin  iiii 
acliiin  )'ii  ciiiiii'Idiiili', iitu\  tlicdiily  uctiuii  |>liiiiitiir 
piiSfii'Hst'.l  in  tlic  iii'riiiist'.s  wan  one  lor  a  jH'iialty, 
jirovidi'il  a  lii'iil;;i'  wciv  i;<<iiHtrtu:li'd  in  viulalinii 
of  hih  riglilM.     III. 

Jl.    UkSI'ONSIHII.ITV   Kllll. 

;U  I.  In  an  ai:tii)n  liy  a  iiiiiiiicipal  oorponilioii 
ogiiiiist  till'  piMpriftiir  111  a  tnll  liridjic  liir  llio 
CiiHt  of  iviiairiiij:  llu'  road  wliicli  led  to  tlir 
lirid;j;c',  aiiit  (lif  di'Iciidiiiit  pleaded  lliat  tiie  rnad 
was  a  piililic  line  and  lie  wiih  not  I'esp.iiisilile — 
Held,  tluit,  iiMiier  tlie  pruvisiuiis  <il  the  Mii- 
iiicijial  Koad  Act  ol'  ISi'ia,  the  aetinii  must  he 
niaiiitaiiied,  hut  without  I'usts,  as  the  deli'ii- 
daiit  had  noi  heeii  previously  iinlilied.  Tlic  Cur- 
piirnliiiii  (if  tilt:  I'lifisli  III' SI.  /I'o.sc  V.  Lipi'iilioii, 
•i  1..  C.^ .1 :  lis,  S.  ('.  ls-;s  ;  752  M.  C. 

'.W'i.  The  plaiiitiir  hi'oii;;ht  action  afrainst  the 
proprietor  <it'  u  toll  lii-id>;e  at  Isle  jesus  lor 
duiiiaj;es  siillered  liy  him  in  conseiiueiuie  ul' the 
had  state  ol'  the  lirid;;e,  or  rather  of  the  roiid 
leailiii;;  immediately  to  it,  and  the  (ierendaiit 
pleaded  that  the  road  in  (jiiesliun  did  not  he- 
loiiir  to  him,  and  he  was  not  responsihle  liir  it — 
y/f/'/,  reversing  the  jiid;;nieiit  of  the  eoiirt  heluw, 
that  the  del'endaiit  was  res|ionsil)le  liir  the  cou- 
diliou  of  the  road  leading  to  the  liridge,  as  well 
as  Ibr  the  hridjxe  itself,  (li-t'iilrv  v.  LcjirolKiii, 
a  L.  C.  J.  21)1'),  Q.  15.  l.sj'J ;  752  M.  0. 

310.  Munieijial  curporatioii.s  are  re.sp'nsible 
for  ihuiiinies  caused  hy  acci.leiils  on  hridjre.'* 
which  are  imt  piihlic  bridjres,  hut  are  considered 
as  such,  'fill'  ('iir/iurdlioii  uf  Ktmi  k.  Rmjers,  3 
R.  L.  151,  Q.  15.  ls;i  ;  S5(),  el  .m,.  M.  C. 

317.  lint  where  a  hridge  Imilt  hy  the  Govern- 
iiK  it  had  heen  carrieil  away  hy  a  flood — llfld, 
that  the  municipal  corjioration  was  not  liahle 
for  it.s  reconstruction.  Gii/iti'n'.  v.  '/'lie  Corpii- 
niliun  lit'  Ike  Town.skiu  of  Clicrtnei/,  5  H.  L,  2i55, 
C.  C.  1.S7J. 

III.  Tom,. 

318.  Mail  carriers  conveying  pass(>n<;ers  and 
efl'ecis  across  a  toll  liridjie  erected  under  tj  Geo. 
IV.  cap.  29,  are  not  exempted  hy  that  statute  from 
the  pavment  ol  tolls.  Fuller  v.  Jones,  \  L.  C.  R. 
427,  S;  C.  lM5t. 


BIUTISH  JIAltlllAdE  ACT— &e 
HUDSON  BAY  COMPANY. 


BR0KE1IS-&C  AGENCY. 


BUILDEKS— ,S«'  AECHITECTS  AND 
CONTllACTOliS. 

I.  I.iAHir.iTY  OK.  nee  CONTRACT. 

II.  I'Rivii.uui;  OK,  see  PRIVILEGE. 

III.  RiailTSOF,  31!),  320, 

319.  Where   a    builder    liad   quarried    some 
stone  under  a   coutract   which    he  afterwards 


BYELAW.S. 


m\ 


relii-'ed  to  sign — /A/i/,  that  he  was  not  eiilil!. ; 
lo  he  paid  the  value  of  the  work  done.  .1/,. 
WilliiiiiiH   v.  Jiinij.li,    1    L.  ('.   L.   J.  1)2,  S,  I 

320.  A  Htoiie   hiiilding   was   to    he  erei'liM  :;, 

place  ol  a  wiiodeii   one,  and  tin' (|Ueslion  iv: I 

was  the  liiiilder  hound  to  account  tor  the  slir,»| 
on  the  premises?  The  usage  appears  l.ji.l 
where  the  hiiilder  i,s  not  paid  for  taking  ilninl 
the  olil  hiiilding  he  has  a  right  to  the  ~I<. 
hut  where  he  is  paid  he  niiisl  account.  In  t;,.| 
ease  he  was  paid  icij  for  taking  down  llic  ,i 
hiiilding,  therefore  this  ileiii  mu~l  he  lU'diiri.  i, 
Viiin  v.  Jiiliiiirille,  1  L.  C.  Ij.  .1.  (il,S.  (_', 
1SU5. 


BUILDINCS. 

I.    I.IAIlll.ITY    KOIt     ACI'IDKXTS    IX    CoXXt;iTliH| 

WITH,  .see  DA.MAGK.S,  NKGLIGEXCE. 


Bl'lLDINO    SOCIETIES— &e  C()I;.| 
rOUATIONS. 


BUKIAL—&e  CEMETERIES. 

I.  Power  op  Courts  in  M.vitkr.s  ok,  321. 

II.  RiUHT  TO,  322,  323. 

321.  On  a  mandaiiiu.s  to  coin|iel  the  leclur ; 
a  jiarish   to  hury  in  the  .Mount   llerinon  L\-iur\ 
tery  the  Imdy  of  the  infant  son  of  the  petitimi-, 
a  meniher  of  the  Church  of    England— //./i, 
that,  where   there   was  ground  consecrated  av 
.set   apart   as   a    hurial  groiiml  in   a  parish,  ii 
clergyman  of  the  Church  of  E.igland  caiiiiuilJ 
coniiielled  to  hury  the  dead  in  a  tilace  lliaikJ 
not  lieen   sanctioned  or  approved  of  as  a  liurt.f 
iiiu:  ground   hv  the  authorities  of  that  clmaiil 
ma'tele  e.vj>.,'l  L.  C.  R.  414,  S.  C.  lS51. 

II.    RldllT  TO. 

322.  A  Roman  Catholic  parishioner  uliai:i| 
never  heen  e.x-commiinicated    iiomiiiidiiii,  an 
has  never  been   I'djiidged   or    proved  to  I*  J 
])i',hlic  sinner  within  the  meaning  of  the  Quel- 
ritual,  was  not  at   the  time  of  his  death  mil 
any  such  valid  ecclesiastical  censure  us  wuiiiij 
according  to  the  Quebec  ritual  or  any  linv  liiiil 
ing  upon   Roman  Catholics  in  the   Proviiitf 'I 
Quebec,  jiistifv  the  denial  of  ecclesiastical  .-finT 
tiire   to   his    remains.     Jiroini   it    Tlie  CiiriM 
Miiri/iiillier.f,  it'c,  de  Noire  Dame  de  Mmittlit 
2t)  L'.  C.  ,1.228,  P.  C.  1875. 

323.  And  held,  also,  that  the  Fabni|iie  «t.i| 
hound  on  payment  of  the  aecustuined  iliiMl 
give  to  the  remains  of  the  deceased  hurial  ill 
that  part  of  the  cemetery  in  which  l'.'!'!i.i 
Catholics  are  usually  buried  with  the  \\\i^i 
the  Church,  and  in  which  the  graves  uiv  a-:! 
secruteii.     lb. 


BYE-LAWS— &'e    MUNICIPAL  i 
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CAPIAS. 


w~ 


i  ■! 


I.    HkKIMi'KI  u.. 

1.    A  OIViluHtrr  duly  ilrimM'Icil  mill  clO'-cil,  ii'iil 

ae  til  wImcIi  no  u|(|iral  wum  iiikcii  lulorc  tli<' 
tici);Mii>riiil  cdiirt  ol'  rcvlHiiin,  in  liiiiil,  uiid  ii 
(lefi'ii'liint  (Niiiiiol  itrik  itr4  ririii'iniitiiiii  ii|i('ii  the 
ullc^cil  jirciiinil  tliiit  llic  (^)IlltniH^i(pm■r  wuh  Ird 
ilitot'inir.iiwiiij;  td  tlic  ii(iii-|iriPiliii-tiMii  (iCcIciiIh. 
ElUi'ey.  Rniiind,  111  L.  ('.  J.  101,  S.  C.  lst;'j  ; 
C.  S.  \..  V.  tii|i.   11,  Hti'.  18. 

CANDIDATKS. 

I.  At    Mrsicii-Ai.    Hi,k<  tions,  hcv  Ml'N'ICF- 
PAL  ("Oltl'OKATIONS 

II.  At      I'ahiiamkntauv      Ki. actions,      .sec 
ELECTION  l-AW. 


I'lloVINCK,    102. 

KIH. 
(2  LASH,  109. 


CAPIAS— St'«  ATTACHMENT  iu> 

FOUE   JllKLMKNT. 

1.  Action  fou  Mai.ickiis  Auukst  uniikk,  .vr 
ACTION,  AKUKST,  DAMAOES. 

II.  All  Satiskacikndim,  'l-\. 

III.  AKh'iDAvrr  Koii,  5-74. 

IV.  AlTKll    ASSKINMKNT,    7J-78. 

V.  AkTKK  JllMi.MKNT,    71),  80. 

VI.  AlJAlXST    MlMlK,   81. 

VII.  Al,l,UWAM'K    TO    Dh.KK.NllAXT,   H2-8G. 

VIII.  AlM'KAI,    !N,    87,    88. 

IX.  ItAlI.,   8'J-lOl. 

X.  UV    I'Kll.^OXS    olT    OK     TllK 

XI.  Claim  fou,  lOH-lOC. 

XII.  CoSTKSTATIO.N    OF,    11)7, 

XIII.  Costs  on  Pktition  to 

XIV.  l)j:ci,AitATlox,  110,  111. 

XV.  Dkfai'it  in,  112,  li;i. 

XVI.  Emiohsation  of  Amui.nt,  HI. 

XVH.    E.KKClTIoN    OF,    115. 

XVIII.  Fiat  fou,  110. 

AlX.    FoUKKiN   ColXTUV,  117-11'J. 

XX.  (JuoLXDs  OF,  r.!l)-142. 

XXI.  ISSIKI)    ON    SfNIlAY,  14;'. 

XXII.  JiuisuicTioN  IX,  144. 

XXIII.  .llSTIFIAlll.K,    145. 

XXIV.  OuDKU  FOU,  1 IC',  147. 

XXV.  I'KTITION    lO   QlASIl,   148. 

XXVI.  PowKU  OF  JriinK  IX,  U9,  150. 
X.KVII.  IIki.kask  of   Dkfkndaxt,   151,  152. 

XXVIII.  Ketl'ux  of  Actiox,  15M-155. 

XXIX.  Rkjiits  of  Deffxi'vxt,  160-161. 

XXX.  Skcuetixc!,  wh.vt  is,  102. 

XXXI.  Statkmknt  of  Ukfuxuant's  Affairs, 
1G3. 

XXXII.  SUKKTIES    IN 

LiahiUli/  of.  104-107. 
Keteax>'i)f,  108,  10'.). 

XXXIII.  Vauiaxce  bktweex  Affidavit  and 
Declauation,  170. 

XXXIV.  When  had,  171. 

XXXV.  Whits  uF,  172. 

II    Ad    Satisfaoiendu.m,    .see    IMPRISOX'^- 
MENT. 

2.  B      he  statute  12  Vic.  cap.  42,  execution 
against   the   body    by   nieans  of  a  capias  ad 


Ilium  in  nliolinliod.  Thr  I'vvtr  <'«««/,, 
{irk,  0  L  C.  It.  402,  H.  C.  1860  j  ir:., 
V.  I 

;l.  Km  A/7'/,  Inter,  vvIiitc  Ilic  clcH'udmii  , 
lircii  iirrcvtcd  on  u  ciipmH  iid  rcf.  und  liiid  ;;i\i, 
liiiil,  mill  jiid;.'iii('iil  liiid  briii  rciidci'i'd  loi'|r|i,,. 
till',  di'idui'iii;:  (lie  I'ltpiiis  ^ood,  tliHt  it-  tj, 
di'li'iidmit  liiid  not  liird  in  llic  priithdiiolim . 
olliic,  acciiriliii;:  to  (In  .-liitutf  iiboVf  nn'minii, ; 
a  >lat('iiii'iil  iiiidcr  oatli   of  all  bin  cri'dilH,  >,,,. 

llj.l'll'      llllll      ..(ll'l'tu  tllt.t         Ulll.ll       .  !.it..,>i  I.I  II  I      11. I... 


■ '  ^   ■ 

a  >lat('iiii'iil  iiiidci 

pcrly  and  illcfts,  tlial   siudi  liitcndani  iiiuv  i. 
iiiipriMincd  lor  a  spattf  of  time  at  Ibc  diHcni;, 
oIllic  loiirt,  not  <'.\icfiiiii>!  oin>  vear.   Miii'fnrl.uA 
V.  IkUiiwi,  4  I,.  C.  .1.  :t57,  S.C.  1800. 

4.  And  /(('/</,  also,  that  in  sin  b  ca.xe  dcO'iiilni,; 
need  not  have  notice  o(  the  petition.  lb.  ;>| 
t".  C.  1'.  I 

III.  Affid  vit  for. 

5.  An  allidavit  to  hold  to  bail  tlioni.'li  lui.l 
Jiart  niav  beellicient  lor  the  reimiinder.     I'iillr,.\ 
siiii  !■/ III.  V.  J{(iir<-n,\i   Uev.de  liCj.'.  .'117,  K.|, 
18(H). 

0.  An  allidavit  to  hold  to  bnil  ciinnot  bee,,,,. 
tradieted  bv  coiinU'r  allidavits.  Ldwrinrr  k 
Kiiiildti;,  .i  Rev.  de  Leg.  348,  K.  I!.  I8l(|.  , 
C.  C.  I''. 

7.  If  in  an   allidavit  for  eapias  the  iila,i 
swears   he  believes   the  deleiidanl    is  abmit  i„j 
leave  the  Province  Iroiii  bis  oan  knoHlei|i.'(',  1.. 
iimst  slate  the  eaiise  of  his  lielief,  beean.'^f  tljail 
is    the    best    criterion    for  the  exercise   of  ii,.| 
jud;;e's  discretion.    If  be  limnds  bis  belicl'iniii,, 
inlormation  of  others,  be  must  swear  Ihiil  lu' 
credibly  informed  and  hathjusl  reason  tolielii-,. 
and  in  his  (;onsei<'nce  doth  >'erily  and  sinccriitl 
believe,  that  the  defendant  is  immediately  iil» 
(o  leave  the   Province.     l'h,eiim  v.   McLinir.ii 
Rev.  de  Le^'.  :f48,  K.  15.  181 1  ;  798  C.  C.  I>.      I 

8.  An  allidavit  to  hold  to  bail  made  h}  ll.J 
]ilaiiililf'B  wife  is  snllicient.     lb.  '      I 

9.  A  capias  to  bold  to  bail  may  be  luil 
pi'fi(linfe  lile  upon  the  usual  alliilavit  llnit  t|,-| 
delendant  is  about  to  leave  the  PriiviiKt.l 
Collins  V.  lliditn;  I!  Rev.  de  Lci.'.  H49,  K.  I!.  Mil 

10.  An  atlidavit  to  ludd  to  bail  iniisi  iJ 
jiositivc  that  the  debt  is  duo.  The  wonls  "jJ 
aiipears  by  the  plaintill's  books,"  or  '•  U!*  iIkI 
plainlill'  believes,"'  is  not  snllicient,  uml  llitl 
delendant  in  such  case  will  be  dischar;:d  vT 
liliiijr  a  common  appearance.  Jfnili/son  v.  l/lin.\ 
a  Rev.  lie  Leg.  .•(49,  K.  B. ;  798  C.  C.  P. 

11.  The  want  of  a  sutlicient  allidavit  tul 
to  bull  is  not  a  subjrct  fur  an  e.xceptiini  tiiiiil 
form.     J'dtternon  V.  Harf,'i  Rev.  de  li'i;.  ISil 
K.  B.  1811;  821  C.  C.  P.  .  .[ 

12.  On  a  motion  to  quash  a  capias,  on  ii.J 
ground  that  the  affidavit  did  not  show  lliatiliiyl 
been  sworn  to  bv  the  plaintitf,  or  by  bis  Iftll 
keeper,  clerk  or  legal  attorney,  as  reqnircil  luSl 
Geo.  ;i,  cap.  2 — Ildd,  conlirining  the  dccisiiJiit 
the  court  below,  that  the  rule  obtained  on  sini| 
motion  should  be  dismissed.  Caiilen  &  Tlieli^im 
of  Moiitieiil,  2  Rev.  de  Leg.  328,  Q.  B.  1*1 
•798  C.  C.  P.  I 

13.  An  allidavit  to  obtain  a  capias,  wliitil 
states  that  the  defendant  is  indebteii  tu  i;J 
plaiiitilf  ill  a  certain  sum  for  board  and  li«l;;s| 
during  tbo  space  of  .six  inontli.y  and  f  >r  :'.rl::':a 
of  clothing  furnished  him,  is  bad.  CuMfrht 
Barrett,  I  L.  C.  R.  212,  S.  C.  1850. 
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14.  Ill  nil   iitliilnvit  on   Hm  ni-^i.^i   n    .    . 
IL  C.  K.  21-..  S.  V.  1H61     '""""'  '■   J"'"i>n,,  1 

,,£,iililu  ."isr:;::;.,:;',,-;  "^i'-i;  -i.".  ti.e 

cd,,,.rinuw..i.c.i,i,o,.!S;i^;:.,n,i;^i;:f,^- 

III.    Hilt,    ill      Ulldlli,.!.      ,,,.„,.        //,/;       ,1      . 

.,;^:;,?,;';;:;;j;i;;;;'-;;;r-;£i/;i^ 

IWiv.T  a  l>,.r,s..  a,„l  tl,at  l„.  „hh  u  Nira,    "r  a,  I 
I...    (ai.Ml   („   l<.',-|MH,,„m„„„.„,H,  an    Tl„., 
|lm|i  w,   Mlrawn  Ii,.mh..1|- m,,,,  In.,  crcl  ,  „     «,    . 

iChnnw,  1  L.  C   1{.  ,(>.•'   S(''"'is5i'''""'"^  ^■• 

L,,.i  tiia,  ,ii.  j..,,:i;;;i::/ -xSvV;; 

|i.go,,l.>n,,,.,i,Kl..,„i,,,,.,i,,,i^,   ,  {\ 

Ihe  iin.vinci'."   m   md   8iilli,.i  ,„,      '""'"<]"'" 

f-ntofoapiaMli. u.u' t      ,,  MWllir''  '' 

llif  intbriiuil  .,,1  iHul,taiii..,l  r,,t        '   "',''"  V'""" 

fw/v..»A.w//,lLc      ''-3'■rc'lHT''• 
Inil  8a  e-kcfi)  11.'  of  tl,?.  ,l..i„,  i     1         ."-i  "'•"O' 

lamiuleiit  iiitfiil  i(    t  l,(.  .,i,,f,.,l  ,'"'  "","!"> 
lint  n.MKseH  t„  l.av    I,     m        1^''"'     ''^', ''"■''■"" 
la.  the  ve.s.c.l  „/■  w|,  ,     i  ."V    ,;;:','     i»^'"  ''""• 
talolv  about  to  sail  (o,.  l-„  '     ""'^'\  '",  """"' 
ifrnilantis  to, -ail  ti  .en    )    IT'  '""'   >/,  "'^' 

J20.  An  allidavit  in  wl.iclrit  is  ,.(«(,.,!  tl„,t  fi,« 
■asuiiH  ur  It'  lev  iiirf|,.it  fi,„  ,i  ,■     V        "'"  "'e 

|l.ave  til..  proV,?:.  ;'t  r  t:;';'r'^'^"''"•'' 
Je.that  the  'iWWiiiiuit  is  ||;^'  '  ''  7^  """"[ 
loll  is  loa,le,(  and  reu.lv  firs'  ';;,',;',.;,;■-'•' 
I"t  a,  master,  and  that  tl.,.  ,W  i  '',''''-"" 
'i  Mated  lliat  le  was  i?i,,i!  I ''''■"'  '""""'" 
IparesheyiMidtheer     «,'£;:/'''';;'!''''''' 

Kl.  And  where  an  ullidavit    statV,!  tl,„.  tl 
^nents  KroiuidH  (i.,.  hehevinj;  that    lei,   '" 
fit  was   ahiMit   to    leave    (!„>  'Mt'U- 

|nttoderraudi,iJ\'!;e'iii     .:    irZtT 

|f>'x««,4  L.  C.  11.  218,  S.  C  'lH54    '  "^  ^^"''"^ 
If.  And  in  another  case— //W,/  n',„*  ;  i 

|i.ivitit  was  necessarv  tVa.H     '    '"*^  '"  ^''^h 

^  to  «o  there,  and  giving  t'CnaL^'ol'i: 
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£SJ:ii'i;:::s,:;'-';-: -intention  of 

24.   An  alli.lavit  niaije  l,v  il,„  i      i  i 
"  I'lanehol  ,he  (-p,  er     'a nad      ,      I    '^''''''7  "*■ 

^- Alain,  CL.  ('.  K  ;^|/s  C  •'ih'^''"'''  '^'""'"'« 

K-nn,a,^i;;;;;r,  !:\:!;r!;iil^/!'''"-''' ''- 

ill  ,he  allidavi.-//,/,/'  ,;  "     >    ,»;"- omitted 

2(..   Hilt  It  iH  not  iieeessarv  (|,at  d,..    i 
MnnhlHwear,ha(wi,l,on,  -1..     '    ,     '^ 
''•/-•"IMa.s  the  plain.iir  iiiav    ,,',;:    ".",'■.'' 
r«'iie,Iya-ainstlhedel,tor    /,7/,v.,'      ,   '  "'  ''"* 

27.  On  a  motion  to  .ina,..i|i  a  ivrli  ^c 
on  varioii.s  grounds-//,/,/  ,,i,|,  ";"  °  fapins 
•Iq-urtiire  o(  the  deCenl  ,,'  |  '  f  "'  "  "^' 
I'ol.cnt  ulle;:e,i  us  his  .'r  i  i  n,e  T.i'''"  '  '• 
;  Wi'.idant  was  ahoi.t  tS  e  '  |, 'T^  '''  >''"'  '  '« 
'act  that  thed.lendan"  w  s  u    '    '"''"'''A'*'' '''« 

■'^''oniic.ile  in  the  p       i      r        rwr'    '''^'''^ 
'"ll  "■  t  1    his   shir,     ii   „.        •."'"*  "I'OMt  to 

i..^vu,e.,ehta.;?i:i:;:;r:,f-'^---kedto 
{..a^'^i;:tti:'E;-i,'::;';rSo-tsw.^^ 

til.-  creduor  will  lose  his  did  t  or  uL  I  "'""'• 
'""1  f  i^,o,nissioii  of  the  word.  ■'  .1  ^'"T' 
remedy  "  is  not  tiital.     Ih  '"'"'  '^'^ 

")•  And  in  another  ctun     it  j  i  u 
affidavit  it  is  no    n  ressan  7ia(  jV'''^'  '"  «"«'' 

a'tacliment  against  the  hodyo    the  defr,"  "i*^ 
•nay  he.leprive,!  of  his  reme.lv       r^,„  ^'"'''"'> 

b.  fl-^laint';;;!,:.'  I  '  tla  '  'amrr'  ''^""' 
ami  .^alarv  eiirned  l.v  tl,,  .?•/.""'  '"'"  '*'»g'*s 
oHhe  del.,  I  i  '  ,  i  '  7''*'  '«  tl'o  «erv7ce 
^nUedthat'/he'CL't^^X^"'  -g'i'l-'Ot 
orreiiiiest,,rtliederen,l..i,t       y     )      ''"  '"^'anco 

32.  And  ill  another  case— //w,/  t),„f  , 
flu.  alH.lavit  shows  a  i.er/.i,..i  '  .'  "'''ere 
'1h'  alle.ration  'hat  ,  e^  •  '  '""!"''  °'  acf'on, 
i''del,,e.r,otwseL' ;'!''''"'''  '■'P"«'^''"lly 
a!l.'^'urio,i  that  ,,<  lain.y '''""''r-^''  «'"'  "'« 
delit  an,|  s  sMli.  ,1..',      ^'?  ""'•^.  '-^"e  i"'*  ''aid 

aiio^atio,,";::;''  ''  "af  I'ri'r'rr'"'!'  ^<=  "- 

petition.     Clunmanv    HjT     ,  '"  'l'«'«''on  by 

groun,iofin.e;,L/,^;e:^r  ,,!'::;fi^^,- -^ 

that,  wlitie  1  he  nliil,,ti,K  ,.        ,  ^  "'la^''— -«rf<i, 

tlie  city  of  KrnS:,    Ca SATesf'*:'!,^^  "  ^^^ 
sufficient  indicarioii  ,.(  hi,^   )      •  ■.  '    '^  ^^'as  a 

May,  13  L.  c.'Tt!";;'*^:'^:'!'^;;^":""'''^-  ^^'-.-y  v. 
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."iS.  Aii'l  tlio  \v<irilM  "  iiial<ctli  (latU  and  saitli  " 
ivcri'  lii'lil  to  111' a  siilliciciit  avcriiu'iit  lluU  the 
(li>])on('nt  was  swdi'Ii,  ami  that  it  uasocin<('i(iii'iit- 
ly  luiiieccssaiT  to  say  thai  he  had  liccri  duly 
sworn.     III. 

;U).  .\iid  hi'lil,  also,  tliat  it  is  iiunci.'os-ary  in 
descriliin^  a  |iri>iiiissory  note  as  the  cause  of 
d(dit  to  slate  where  the  same  was  ma  le.     II). 

o7.  Nor  is  it  iieeessarv  to  stati'  that,  wilhont 
the  lienelitol'a  writ,  the  (ilaiiitiM' would  lose  his 
remedy.     Ih. 

,'iS.  The  words  "at  Quehee"  in  {\w  jurat 
show  sntli'.-iei illy  where  the  ilcponeMt  was  sworn, 
.ind  where  the  day  of  the  mouth  and  year  in 
such  /(/(■((/  were  written  in  lif|;ures  it  was  held 
to  lie  snilioieut.     lb. 

lU).  An  atlidavit  to  hold  to  hail  whieli  does 
not  iliselose  any  j;ronnil  tor  the  allejrat'  m  thai 
the  det'endant  is  a  trader,  and  that  he  is  notori- 
ously insolvent  and  has  refused  to  eoniiiromise 
or  arran.ire  with  his  creditors,  and  does  not 
alle;re  thai  lie  has  refused  Ut  make  a  ci's.sioii  tic. 
hifit.i  to  them,  is  hail,  even  althoujrii  it  he  alli',^ed 
as  reciuired  thai  he  had  secreted  his  estate,  didils 
and  eireet.s  with  intent  to  defraud,  and  the 
capias  issued  in  virtue  olsnch  allidavi;  will  he 
(inashed  on  motion,  irnrrcit  ft  til.  v.  .][tir'/tiii, 
!)  L.  V.  R.  .'iOo,  Q.  n.  is.VJ. 

40.  And  where  the  allidavit  stated  the  cause 
ofdelil  fully,  the  insolvency  of  the  defendnnl,  a 
trader,  and  that  thede]ioiient  had  heeii  credilily 
informed  that  he  was  imniedialidy  about  to 
secrete  his  estate,  debts  and  rlleets  with  intent 
to  defraud — Jlclil,  to  lie  sullicieni,  and  a  motion 
to  ciuash  dismissed.  Mtifl\iiltiite  v.  Bi:lirt:aii,  'J 
L.  C.  I{.  2111.  S.  C.  1S51>. 

•11.  An  allidavit  for  capias,  which  alU'ires 
"that  the  ilefeiidanl  is  aboiil  to  leave  the  pro- 
vince and  that  the  belief  of  the  deponent,  thai 
he  is  about  t(j  leave  the  province  with  intent 
to  defraud,  is  founded,"  is  insn!ii(uent,  as  the 
allidavit  must  s|iecilic:ally  allejre  that  the  defen- 
dant is  about  to  leave  the  jnovince  with  inl<>nt 
todefrauil.  L' llt,isl  v.  ISiitts,  10  L.  C.  II.  201, 
S.  C.  l.-^iiO. 

A'l.  In  an  allidavit  for  a  writ  of  capias  it  is 
necessary  to  allcfre  the  insolvency  of  llie  debtor, 
and  that  such  debtor  heuitr  insidvent  refuses  to 
make  an  assignment  of  his  estate  for  the  benelil 
of  his  creditors.  Utauil  et  al.  v.  Ct'itti  i:l  id.,  II 
L.  C.  li.  440,  S.  C.  1801. 

43.  Where  the  allidavit  .«et  out  that  the 
defendant  was  immediately  about  to  leave  the 
])ri)vince  "  with  the  intention  of  defraudiiiir  his 
creditors  in  jjencral,  (>/•  the  iiiaiiilill'  in  [iMrlicu- 
lar'' — lltltl,  bad,  and  ea|)ias  cpiashed.  Ttilhut 
V.  ])t:llllflltl,  II   L.  C,  II.  ,"i,  .S.  ('.  ISdO. 

44.  An  allilavil  eoinmencin;;  '*  T  S  of  the 
City  of  Montrcil,  bookkeeper  cf  11  11,  the 
plaintiil',  bein-r  duly  .sW(.rn,  doth  depose  and 
pay  "—was  lu-ltl  to  he  sullicieni  without  any 
slatenieiil  in  the  body  of  the  atlidavit  that  he 
vvfiH  such  boolrkeeper,  Jlm/iiH  v.  Jlo.slciii.i,  12 
L.  C.R.  .si,  S.  C.  bSlil. 

45.  Where  the  d(>lendant  had  been  arrested 
on  a  capias  under  (".  S.  L.  V.  cap.  47,  on  the 
ground  that  he  was  wilfully  dama'j;inji  and 
(ieterioralinj'  a  certain  immoveable  priiperty  of 
which  the  ptiunlill' was  a  hypolhecary  creditor, 
but  liie  allegalioM  Lhal  he  v,  as  iloinLT  sowiil'iiliy 
was  oniitled  in  the  allidavit  —  Ht:lil,  that  as  in 
only  one  place  out  uf  throe  tlie  slatule  men- 


lioiicd  the  term  wilfully,  that  it  was  not  actnallv 
necessary  to  alleiife  in  the  allidavit  that  it  u;,',  j 
so  done.     Jhnitri'  v.  .Mrdiiiniti,  5  L.  C.  .1. 
S.  (".   ISOl  ;   SOO  C.  C.  1'. 

10.  It  is  not  necessary  in  the  affidavit  to  a^L  I 
for  the  issue  of  the  writ,  the  Mat  being  all  tluii:.  I 
necessary  for  thai  purpose,     lb. 

47.  A    writ    of  capias   will    be  (ir.asheij   ,,- 
moti(Ui    if  the  place  where  the  ilebt  \>-;is  cn', 
traeteil  is  not  mentioned  in  the  allidavit.    I!,!. 
.S7,i(  v.  .UtQiii'i'ii,  7  L.  C.  J.  70,  S.  C.  I.S02i  >  I 
C.  C.  P. 

4.S.  An  affidavit  may  Contain  several   lill'cni,;  | 
averments  ol' debt  consistent  with  one  aiiuth,-. 
anil  is  not  void  because  <ine  of  them  is  insmi;. 
cient.     (,'i-et:ii  v.  lltttfirhl,  12  1..  C.  U.  1  l,j,  S.  i 
1.S02. 

4!l.   Ilittl,  that  the    debt  was  sullicieiitiv  .. 
forlh  in  the  allidavit    by  slaliiij;  that   the  .in.  ,| 
dani   was  indebted  to  the  plninliU'  in  llii'  ~!i 
of  .JL'.'i'.),  without   stating  li.e  cause  of  ddn  .■ 
the  place  where  it  was  contrai.'le.l.     Jhln',,,  . 
,l/-,»-,sv/«,  14  L.  C.  K..sy,  .S.  C.  ISO.!. 

oO    Action  of  eaiiias  was    taken    by   scv:.;, 
plainlill's  for  debts  ilue  to  eaidi  of  them,  aii.l  i:,i| 
alK.lavii  was  made  iiy  one  of  them,  seltiimf  '  . 
that  the   ilel'en.lant   was  iiulrbled   to  him  iin 
sum  exceeding    t'lO  currency,  and   action  nj.i 
brought  lor  the  whole  amount  due — ///A/,  iii.:| 
the  capias  mi'-'t  be  (piashcd,  the  depoiiem  i,  ;l 
appearing  to  act  as  llie  agent  oi'  legal  allnrii 
oftheolluu'  IcL'atees,  his  co-plaiiiliU's.    /;»i(,.i.,.'j| 
V.  liro.-'.-'ftiii  t'i  til.,  11  L.  C.  K.  2.'!,  S.  C.  Isii.i. 

51.  IIil'l,  also,  lhal  the  gr.mn.ls  of  thc.l,,|..l 
nent's  belief  are  sullii-ienlly  set  Oirlh  by  a  .-iiiir  | 
ment  to  the  ellect  that  .lefendant  slale.i  l.i  (|(|. 
nent  at  a  time  ami  phuu'  menlioned  thai  lii.  u,,. 
about  to  go  to  California,  one  of  the  I'liiitil 
States  of  Auk  rica,  to  make  money,  ami  a*!;. 
the  deponent  to  procure  him  money  liir  lliJ 
voyage,  aiel  by  afterwards  niai<ing  ihe  .siiaT 
statements  to  persons  named  in  the  alliiin'l 
lb 

52.  The  statement  in  an  allidavit,  that  t- 
defe.i.lanl  is  personally  imleliteij  lo  the  plai:i!,:| 
in  the  sum  ol  .L'.Wl)  for  the  balance  ufaj 
account  for  various  transactions  which  l; 
said  defendant  ha.l  with  the  plaintiil'  in  L- 
busniess  as  a  wine  meridiant,  wliich  siiin.li''i.| 
(hint  ha.l  acknow le.lged  to  owe  the  plaiiil;:!- 

Jltl'l,  a  sullicieni  slatement  of  Ihe  can. iM-i 

to  entitle  the  plaintillto  the  cajiias.  Kmiiif] 
MtKit.ipii,  U  1..  C.  .1.101,  .s.  c.  iwiii';*! 
C.  C.  i'. 

oil.  In  an  affidavit  for  capias  it  is  iicccvii:! 
lo  disido-ic  the  name  of  the  parties  from  wlf 
the  inliirmalion  "that  the  ilefendanl  was  i.J 
me.liatelv  ab.iul  to  abscoml"  was  olilaiiiJ 
i'amevtm  v.  liirtja,  10  L.  C.  .1 .  ,S,S  k  I  1,.  ('.  L| 
05, 1H05. 

54.  All  alli'lavit  for  capias  is  sutlicieiit  i:> 
contain  all  the  allegations  rei|Uirc.l  lj_v  cl 
sl.itulc  though  in  a  ililfcrenl  or.ler.  (rVrt/mjl 
/rtliiiitl,'J  !..  C.  J.  l.U,  <i.  li.  l.si;-);71).'<C.fij 

55.  ,\iid  where  the  allidavit  alleged  lliallJ 
deponent  was  ageni  at  .Montreal  of  llii'  |iiij| 
tills,  an. I  that  the  defemlanl  was  jiwivi 
pirscjnally  in  lebted  to  the  plainlill's  iiia>al 
e.\cee.liiig  .f'K),  to  wit  in  a  sum  of  S2,.')0ll,  1».| 
as  and  for  the  price  of  a  large  ijuanliiy  oi';;!^ 
sold  by  ihe  deponent  a-^  agent  of  the  |iluiiili| 
to    the    defendant — Jlu'l,    that    the   caiw) 
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action  was  sufficiently  set  fortli       r,..  <. 

The  Boston  &^anad-h  Glajfco.,  ??7  j* 
134  &  lo  L.  C.  R.   475  &  1   T     r    i     t    o, 
Q.B.1S65,  798  C.C   p    *  ^  ^'  ^-  J-  J.   37, 

57.  Where  an  afti,l,uit  'allete,l\     "^  ''^  "'/^'" 
debtedness  of  «l-,r      n      ","^8™  «•  persoiial  in 
aeoieaness  ol  ?>1j5,000,  value  of  certain  Anieri. 
can  bonds,  etc  ,«  stolen  from  the  ,,lah,      ^i  , 
New  lork  and  then  in  the  J.ossess  on  or    nd 
the  control  of  the  defendant  i,>  M     ,  "\""''", 
al.o  that  the  defendanls  llL?  ec^^tc  it  Id  lir,!''' 
Uc,  and  wen.  about  innnediatcdy    u        ,e   l';' 
provuice   of  Canada,"  etc     .'ivi,,,,   ".■''■^<^  ^lio 
of  belief  the  character  on'ire\  '  f  „?|;,r  X' 
were  professional  thieves,  and  the    nin    1  • 
of  the  New  York  detectives  to  h  tet    c^- />  ^j' 
that  although  the  person  nu.ki,  J  ,W ',,,£'; 
had  no  absolute  personal  knowledge  of  the  ft K 
set  forth   ,„  u    that  the  attidavi?„°  .,,';'"  ' 
Itheless,  in  itself  sufficient.     T/tf  Ifnnn) 

I    58.  13  It  hehl,  also,  that  under  such  circun, 
Iftanccs  the  cause  of  action  arose  in   afore 
|oou„try,a.d  the  defendant  must  bedi.^clIuS! 

59.  On  a  motion  to  quash  a  writ  of  capias  on 
'gronnd  that  there  wa.s  no  siifficicMf    .',, 

ntofthedebt    inasmucl^s1^;^'^^,a 
•  be  due  in  sterlini;   money— 7A'W    tl,..,  Vi 
tmouutdue  may  be  leJllyso  shu.:/         '"' 
[alue  of  the  pouL  sterlf.r,  U°  d  ',  ^t  Z 

taimda  Currency  Act.     nc  Jiauk     -Jlon/rl^ 
■.Brown,  17  L.  C.  H.  144,  S.  C.  UStiV.  '""""*'' 

fl.«ldsetnpdirec;iy"Lr£\    .fiamCl 
lecreted  or   made  away  with,   or  w  s    .. 

Ltely  about  to  secrete'or  n.ake  uvay  vilhls 

b  opei'ty  and  ef  ects,  with  intent  todcfra   ,      ■ 

Inil  that  the  old  formality   th^if  ",l,„  /  ■- 

fedibly  infbrmed,  hath  e!^:.y  ^Lon  rbl^it^^ 

luddoth  verily  and  in  his  conscience  be      ">! 

iH^ScS;:^^-^'"'--^^^^^^^ 

CI.  And  the  .secretion  must  be  affirmed  of  fl,„ 
Iropem.  and  effects  generally,  and  no  m  Jy 
11     the  moyeab  e  proj.erty  and  efiects."    IL  ^ 

Y^-  All  "(ti.lavit  ivhici,  ,ioes  not  ,.I|,. , 

f, .i<  ~oiir«B,  1,1,1  i,  „.„„i,,i  ,.';,;■;'"'" 
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to 


"ling  l,„  prnwrly  iviil,  i„ic„,  to  d.'ira,"  k, 

C.  C.  p.        ''^'"''  "^  ^^-  ^-  ■1-J6,  S.  C.  1871  i  V98 
<;!).  The  atTiihivit  for  canias  i.m„  i.„ 

r  ;     V  .  l?r'"''  '■!","','■'  '"'■-•■■"atton  or  when  1  e 

rela  ed  t   !  t  ,h.  ""' ''"■'^-nstances  therein 

iLiicd  ui.it  ttie  information  wasa  vento  bim  nt 
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(ipplication  irnift  be  rei'upeil.     Stevenson  et  al.  I 
V   McOwcm,  a  C.  L.  J.  :^8,  S.  C  1867  ;  2274  k 
2275  C.  C,  Ins.  Act  1875,  pec.  127. 

76.  A  creditor  wlio  liriiijrf  action  ajriiinPt  the 
insolvent,  acconipaiiicii  liy  capias  tor  a  sum  of 
money  iliie  at  the  time,  is  nut  tioiiiid  to  proceed 
in  the  name  of  the  assifince.  L'oy  et  al.  v. 
BeaiiJrn,5\i.  L.  2:!2,  S.  C.  187;!. 

77.  And  such.'Ciiv.n  alter  as,«ifrimient  is  pood, 
under  tlie  Ins.  Act  186;).  liemidin  &  liiifi  et  al., 
20  L.  C.  J.  308,  Q.  B.  1875;  Ins.  Act  1875,  sec. 
127. 

78.  Hehl,  reversing  tlie  judfrment  of  the  Su- 
perior Court,  tliat  a  capias  un  the  ground  of 
fraud  and  secretion  may  issue  at  tlie  suit  of  a 
credit(.ir  after  the  assiginiieiit  by  the  debtor  in 
insolvency  and  the  appointment  of  an  assignee, 
but  an  at'tachment  of  the  debtor's  etl'ecls  en 
main  tierce  will  not  be  maintained.  Xield  v. 
Ferland  &  Ferlnnd  k  Kiehl,  1  Q.  L.  K.  228, 
S.  C.  R.  1875;  2274  k  2275  C.  C,  Ins.  Act 
1875,  sec.  127. 

"V.  After  Ji-dc:ment. 

79.  A  capiar-  cannot  he  obtained  founded  nii 
a  judgment  of  tlie  King'.-  Bench.  Hay  v.  Caddy, 

:m,K.B.\x\'. 

HO.  But  held  later  tliat  a  cai)ias  may  issue  as 
well  after  as  belbre  judgment  against  a  (lehtor 
who  is  about  to  leave  the  Province  witii  intent 
to  defraud.  Gale  v.  Allen,  3  L.  C.  K.  456,  S.  C. 
1853  ;  art.  135  infra. 

VI.  Against  Minor. 

81.  A  minor  carrying  on  trade  may  legally 
bind  himself  for  his  board  and  lodging,  and  in 
such  case  may  be  arre.-leil  under  a  writ  of 
capias.  Broirnim/  v.  Yule  k  Wale.s,  12  L.  C.  R. 
2y2,  S.  C.  18(i2. 

VII.  Ai.LowAXCE  TO  Defendant. 

82.  In  an  action  of  capias  by  three  different 
plaintiffs  against  the  same  defendant— //(?A/, 
that  each  of  the  plaintiffs  was  bound  to  furnish 
tlie  defendant  witli  an  aliinentarv  allowance. 
Warneiet  al.  v.  Ty.son,  2  L.  C.J.  105,  S.  C,  1868  ; 
790C.  C.  P. 

83.  And  in  another  case  where  the  defendant 
had  been  arnsted  on  <litlerent  actions  ofcajiiiis 
by  ditierent  plaintitls,  and  petitioned  to  be  dis- 
charged on  the  grouiiii  that  no  sufficient  tender 
of  the  allowance  to  which  he  was  entitled  had 
been  made,  and  it  was  proved  that  the  agent  of 
one  of  tlie  plaintiffs  had  tendered  him  ten 
English  shillings  and  seven  English  si.voences 
for  all  the  plaintiff's,  Ijut  was  unable  to  .idicate 
the  coins  composing  the  payment  of  each  of 
plaintiff's,  and  also  because  one  of  the  shilling 
pieces  was  defaced  by  a  mark  or  ditch  across  it, 
and  another  had  a  cross  drawn  tiy  a  Unite  or 
other  sliarp  instrunuiit  across  it,  and  one  of 
tlie  sixpences  had  also  been  detiiced— //eW, 
that  the  tender  v,as  bad,  and  the  defendant  was 
discharged  from  custody.  Cuawford  et  al.  v. 
3'y.ion,  2  L.  C.  J.  105,  S.  C.  1858. 

'84.  Held,  also,  that  the  j^irovisions  of  the 
Imperial  Statute  16  k  17  "Vic.  cap.  102,  res- 
pecting the  legality  of  such  tender,  applied  to 
this  country,     lb. 


85.  Where  a  defendant  under  capias,  being 
confined  in  gaol,  obtained  an  order  for  the  pay- 
ment to  him  by  the  plaintiff' of  live  shillings  ii 
week  as  alimentary  allowance,  and  theplaintill 
in  pursuance  of  such  order  tendered  to  the 
defendant  an  American  gold  dollar — JIeld,Ahn\ 
sucli  tender  was  not  a  legal  tender.  Brnneau  v 
Niller.  2  L.  C.  J.  189.  S.  C.  1.^58. 

8(i.  Where  the  defendant  was  arrested  under 
three  different  writs  of  capias,  and  made  atipli- 
cation  for  an  alimentary  allowance. — IJrlil, 
that  the  allowance  referred  to  in  C.  S.  L.  (' 
87,  sec.  6,  will  be  divided,  and  the  plaintilf- 
to  pay  a  share  each,  acconling  to  tin 
number  of  suits  pending  under  which  the  di- 
lendant  is  detained,  ^f().'^.1  et  al.  v.  Wilson,  II 
L.  C.  R.  26,  S.  C.  1863;  790  0.  C.  P. 


cap.  87, 
ordered 


VIII.  Appeal  in,  .see  APPEAL. 

87.  Where  a  defendant  undercapias  petilifii,- 
eil  to  be  released,  and  the  petition  wasrejccted- 
Jldil,  that  he  had  a  right  to  ajipeal  from  fuii, 
judgment  ih;  piano,  and  therefore  an  applica- 
tion by  him  to  be  iiermitted  to  appeal  was  d;- 
niissei'l  on  that  L'rounil.  Bhuken.see  &  Sharjiloi. 
3  L.  C.  J.  292,  1859,  k  Giir/y  k  Ferrpi.vni.Vl 
L.  C.  R.  254,Q.  B.  1862, &  flie  Canadian  linn', 
(if  Commerce  k  Brown  et  al.,  19  L.  C.  J.  IbJ, 
(^.  B.  1874;  822  C.C.  P. 

8,S.  An  appeal  ni.ay  be  had  from  a  judgmei! 
dismissing  a  petition  lor  release  under  a  ca)ii;i- 
without  obtaining  the  previous  permission  •■ 
the  ciuirt.  P/iiltip.'t  k  Sutherland,  19  L.  C.  .1 
134, Q.  B.  1875;  «22  C.  C.  P. 

IX.  Bah.,  «cc  SiuETiES  in. 

89.  In  an  action  upon  a  recognizance  of  spe- 
cial bail  — //(7(/,  that  the  omission  in  siioi 
rei'ognizatice  of  the  conditions  retpiired  in  ihi 
provincial  statute  5  (ico.  IV.  cap.  2,  reganlii,;  j 
the  liability  of  thecognizor,  makes  the  recniri;.- 
zance  null  and  void.  Sleirari  v.  Hamel  etiil.l 
Rev.  deli'jr.  212,  Q.  B.  1845. 

90.  The  bail  given  to  the  sheriff' in  a  cafe-i 
capias  is  null  if  it  contain  a  clause  that  tl? 
partv  should  furnish  a  special  bail  on  the  dav 
of  tlie  return,  and  not  at  any  time  before  or  alKr  | 
judgment.  Nai/nwnd  v.  H'olker,  3  Rev.  de  Lc-:. 
'2;;7,  Q.  B.  1848. 

91.  Held,  also,  that  the  decease  of  thedefetiJ- 
ant  belbre  judgment  liberates  the  surety.    lb, 

92.  A  1.'  fendant  arrested  on  capias  can  put  in , 
sjx'cial  bail  at  any  time  after  judgment,  althotigti  | 
the  bond  to  the  sheriff' has  been  assigned  toi 
tliird  party  who  has  brought  action  on  ii  I 
Campbell  v.  Atkins  et  al.,  9  L.  C.  R.  74,  S.  C.t| 
Q.  B.  1857  ;  824  e<  «e^.  C.  C.  P. 

93.  The  bailsmen  even  when  sued,  and  t«oj 
years  after  judgment,  may  be  allowed  to  mil ; 
special  bail,   Lefebvre  v.  Valine,  3  L.  C.  J,  Hi-I 
S.  C.  18.')8. 

94.  On  a  motion  to  be  permitted  to  piitnl 
special  bail  alter  eight  days  from  the  retuni 
day,  where  tiie  motion  did  not  set  tbrth  e,«ppeial  j 
grounds  in  support  thereof— ifeW,  that  itcoiiUI 
not  be  received.  Begin  et  al.  &  Bell  et  ai.,tl 
L,  C,R,  138,  S,C,  1858. 

95.  On  cause  (<liewii,  a  defendant  win 
petition   be  allowed  to  give  special  bail  ntej 
eight  days  from  return,  and  even  at  any  re»8ct-l 


X.  Br  Persons  o 


\  XI.  Claim  for,  sec 
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able  time  thereafter,  and  that  without  his  surety 

Vdeiy-Asmnwall,:  L.  C.  J.  124,  S.  C.  1862.^' 

96.   The  bond  (o  be  given  by  a  special  bail  is 
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-■-■ Y 1  "'■..  ^iioi  iviiiioiii  Ills  suret 

^'If  ^^.-^f  ""f "' 7  L.  C.  J.  124,  S.  C.  1862. 

96.   The  bond  (o  be  given  by  a  special  bail  is 
the  .same  as  was  required  by  tlie  laws  of  Lower 


.  .    — Y'l"'""  -V  uic  luws  01  Liowei 
Canada,  in  force  before  the  passing  of  the  12tli 

t  V^'ifTv"^^'  "''•  ,'T,"''  •'  Geo*  IV.  can   2. 

■^T  Q  V  ""hT"'"'        ^^"  ^^'''  ^"^  ^  ^'-  ^-  •^• 

97.  And  held,  also,  that  the  defendant  may  put 
in  such  special  bail  or  .security  at  any  time 
and  even  alterjudgment  rendered  in  the  ori-in- 
aLsuit,  upon  special  application  tlu-refor,  and 
on  satisfactory  cause  shown  for  extendin''  the 

I  lime  (or  putting  in  such  special  bail      lb  ° 

98.  And  in  default  of  (lie  defendant  puttinn. 
m  such  special  bail,  his  sureties  who  have  given 
bail  to  the  sherifl  for  his  appearance  may  do  so 
at  any  time  upon  application  for  that  purpose 

I  and  sufficient  cause  shown.     lb  t     t     ^ 

99.  Where   judgment  was    rendered   in   the 
buDerior  Court,  maintaining  a  writ  of  capias, 

ana  Uie  defendant  presented  a  petition  supported 
Jbyafhdavit,  praying  to  be  allowed  to  put  in  bail 
lor  security  that  he  would  surrender  liimself  to 
Itbeelierift  within  a  month  after  sem-ice"  upon 
liimseK  or  his  sureties  of  a  judgment  requiring 
such  surrender-Z/cW,  that  he  would  on  cause 
Ifhewn  be  allowed  to  put  in  such  bail  in  place  of 
Ithe  bail  given  to  the  sheriff.     Henderson  v.  La- 
Imonreiix,  17  L.  C.  R.  414,  S.  C.  1SG7  •  825  C  C  P 
I    100.  The  bail  entered  into  by  a  defendant  for 
Ireleasc  under  capias  should  not   be  reduced 
tnuimiic/etal.  v.  Fraser,  VA  L.  C.  J   l(i7  S   C 
|l869;  824  C.  C.  P.  if^ft.  L. 

I  101.  Bail  may  be  put  in  by  leave  of  the  Court 
|rC.2"7!s"'cf'lS72'  -^^'""^'''"  '■  Balfour,  2 
102.  Where  the  sureties  of  a  party  originally 
larrested  under  capias  have  caused"  him  to  be 
Imprisoned  by  means  of  a  writ  of  contrainte 
Y^orps  issued  at  their  instance,  in  or.ler  that 
|e  shouM  undergo  the  punishment  inqiosed  by 
.S.  L.  C.  cap  87,  sec.  f2,s.fi.  2,  they  cannot  for 
ftliat  reason  alone  clam,  that  their  bail  bond 
fchould  be  cancelled  and  dischan'ed  Maefm- 
\ane^y^Lynch,  10  L.  C.  J.  2.J,  S."c.  18G57831 


X.  Br  Persons  out  of  the  Province. 

103.  In  a  case  of  capias  by  a  person  residing 
In  Lpper  Canada,  against  a  deftor  also  resid^ 
lug  there-i/eW,  that  the  2nd  Geo.  IV  can  2 
lequiring  that  in  such  case  the  plaintiff  should 
Iwear  that  his  debtor  had  no  property  in  UpS 
lanadaput  of  which  ho  can  reas'onably  expect 
r^Pfl'^,' '^.^"•tually  repealed  by  8  Vic.  cap 
l8,aiHi  12  Vic.  cap.  42,  which  are  general  laws 
Implying  to  both   sections  of   th?   Province 

Mleij  V.  Rourke,  3  L.  C.  R.  101,  S.  C.  1852.' 

XI,  Claim  for,  see  Grounds  of. 

104.  A  writ  to  hold  to  bail  for  unliquidated 
kages  may  be  had,  but  not  for  a  pe  alty 

tS  tlif  ?,^'^r;.' T'\ '"''''='"'  «'*Pi'*«  i«8«ed 
^ted  hat  the  defendant  was  ind.ebtai  to  the 
"Mu.ll  m  the  sum  of  i24  138.  lOW      wherenf 

tr  °^  -"f  ^'"'^  ^"i*^'  ''^^  'or  wJ  k  and 
»bor  done  and  performed  by  the  plaintitF  (br 


the  defendant,  and  the  balance  was  the  amount 
of  a  claim  transferred  to  him  by  another  by  a 
deed  o(  assignment  or  transfer  before  notaries 
On  mo  ion  to  qiiash-//e/,/,  that  notwithstand- 
it  g  (hat  no  notice  of  such  transfer  had  been 
given  to  defendant,  except  by  the  service  of  the 
acdon,  that  it  was  sufficient  to  support  the  writ 

I'J  h  ^■■^-  •^'*^'  '^^  ^-  l^^-^i  1571  C.  C  . 

1U();  Hut  m  an  action  to  recover  damages  for 
malicious  arrest  under  capias  where  It  was 
proved  (ha(  the  ,.lai,„ifrs  cFaiin  amounted  on?; 
to  XJ  1  Is.  7d.,  and  that  m  order  to  make  up  the 
nece«s.ary  amount  he  procured  the  tran  fL  to 
'"•n  of  a  sum  of   fourteen  shillings    due  to 

ant  ortlfe'r^''  r^  "'""'^  r^  "^tice  toderend- 
antof  the  ran8fercau.sed  the  capias  to  issue- 
Hehl,  conhrnmig  court  below,  tliat  such  pro- 
ceeding wa.saltogetherillegal,  and  would  juify 

ti(^J.^h^ii;^iSl!:^'=it:rtS^!:S- 

constitutingthegreater  part oftheirclaini,  were 

tfiem  to  adopt  any  cour.se  thev  might  think 
proper  against  the  defendant,  aiul  without  eir 
'ecoming  actua  owners  of  the  notes-IML 
that  they  nevertheless  had  the  right  to  arres 
defendant  by  capias  as  their  persoifal  debtor  for 
the  «hole  sum  by  them  demanded.  Winninaet 
al.  v.  Fra.^er,  13  L.  C.  J.  107,  S.  C.  1869.    ^ 

XII.  Contestation  of. 

108.  No  advantage  can  be  fuken  of  any  de- 
lect   in   an  affidavit  to  hold  to  bail  by  an  ex- 
eption  to  the  furm.     Lawrence  v.  Hhwhln  3 

^'u-J't^"^-  ^■'^'  J^-  ^   1«11 !  «i!l  C.  C  P   ^' 
l^J.  Incase  of  any  irregularity  in  issuW  a 

i-ru'ie'sheHlr  "  '"  '^H'^'S'  '^"'  ^'^'--""-t 
itti  1 ,  1  ,  I  n'  "i"'?'^  '^'"  "■''■'tofa  sufficient 
afh.lavit  to  hod  to  bail,  and  not  an  exception  to 
the  form,  i,s  the  mode  of  takinj;  a.lvaitage  of 
•such  irregularity.  Barney  y.  Harris  S  R  -52 
K.  B.  1811;  819C.  C.  P.        ^""'*'  a-^.^A 


XIII.  Costs  on  Petition  to  Quash. 

110  On  a.  petition  to  quasli  a  capias,  the 
defendant,  though  hesucc'eed,  will  not^e 'enti- 
tled (o  costs  of  enqueie  unless  he  have  filed 
articulation  of  facts  Offih-y  et  al.  v,  Jones  U 
L.  t.  J.  2o,  S.  C.  1873  i  214  &  215  C.  C.  P. 

XIV.  Declaration  in. 

111.  \Vhere  capias  was  taken  against  defen- 

ona  lw^"',1  ""  "«'*°"'^»'^  motion  was  made  to 
quash  on  tlie  ground  that  it  did  not  appear  by 
tlie  affidavit  that  any  legal  or  sufficient  cause  of 
debt  existed  to  justify  the  issuing  of  the  capias 
or  mo  her  words  that  ti.ere  was\o  declaE 
-^crf  that  a  reference  to  the  declaration  filed 
T  i  ^"'■l^r'"'*'  "''t"^"  ^^'as  sufficient.    Malo 
^\hf'^     -  h  ^-  ^-  ^^^'  S.  C.  1858. 
vil  tf ; "" '  • '' 1  ""^  "  question  arose  as  to  the  ser- 
vice of  ti.n  ueclaration  on  the  defendant-^^/rf, 
that  a  ^Tvice  made  at  the  prothonotary's  office 
was  sufficient,  provided  a  proper  return  of  such 
service  was  made  on  the  ongi^nal .     GaudeUev 
Lalib^U,  1  R.  L.  747,8.  C.1869    6mI\G  P 
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XV.  Dkfault  in. 

113.  Wliere  through  on  accident  the  instnic- 
tions  of  the  defendant  to  his  attorney  to  appear 
were  not  conininnicated  to  the  latter  in  tune, 
and  default  was  entered— i/fW,  that  on  motion 
supported  liy  atlidavit  sotting  fortli  the  faettJ, 
and  tliat  defendant  liad  a  good  defence,  the 
default  would  he  set  aside,  and  delendaut  al- 
lowed toaiipear  and  iilead  to  the  action.  lirisson 
V.  sVcQuce,,,  7  L.  C.  J.  70,  S.  C.  18G2  ;  87  C.  C.  P. 

XVI.  Endorsation  op  Amount. 

114.  The  rule  of  practice  which  requires  tlie 
plaintiff  to  endorse  on  a  capias  tiie  sum  for 
which  bail  is  to  he  taken  is  only  directory  to 
the  sheriff,  and  if  it  be  not  obeyed  the  omission 
does  not  atnount  to  a  nullity  d'cxploit.  Fitz- 
qemld  v.  Ellis,  3  Kev.de  Leg.  30G,  K.  B.  1813  j 
803  C.  C.  P. 

XVII.  Execution  of. 

11.5.  The  execution  of  writs  of  capias  on 
Sunday  is  not  governed  bv  article  786  C.  C.  P. 
The  Moisic  Iron  Co.  &  Olsen,  18  L.  C.  J.  29, 
Q.  B.  1874. 

XVII] .  Fiat  FOB. 

110.  Where  the  defendant,  having  been  ar- 
rested on  a  eajiias,  pleaded  that  the  issue  of 
the  writ  had  not  been  demanded  in  the  aftidavit 
—Held,  that  the  fiat  was  all  that  was  necessay 
for  thai  purjiose  Doutre  v.  McGinnis,  5  L.  C.  J. 
158, S.  C.  18G1. 

XIX.  Foreign  Country. 

117.  The  defendant  was  arrested  on  a  capias 
founded  on  a  debt  contracted  in  Barbadoes— 
llehl,  that  Barbadoes  was  a  foreign  country 
within  the  meaning  of  C.  S.  L.  C.cap.  87,  sec. 
8,  and  that  the  defendant  must  be  discharged. 
Trohri<l(/e  et  al.  &  Morange,  6  L.  C.  J.  312, 
S.  C;  8'OG  C.  C.  P.  ,.     ,      i 

118.  And  in  another  case— //eM,  that  England 
must  be  considered  to  bo  a  foreign  country,  and 
that  a  defendant  arrested  in  Lower  Can.ida  for 
a  debt  contracted  there,  and  for  which  de'endant 
had  accepted  a  bill  of  exchange  drawn  upon 
him  at  his  other  place  of  business  at  Toronto, 
but  made  payable  at  a  bank  in  England,  niust 
be  discharged  and  the  capias  quashed,  notwith- 
standing the  disclosure  of  evident  fraud.  Bot- 
tovde,/  k  Lumleji,  13  L.  C.  R.  227,  8.  C.  &  15 
L.C.'K.  213,Q.  B.  18G3. 

119.  The  Province  of  Manitoba  does  not 
make  part  of  Canada  in  terms  of  797  C.  C.  P., 
and  consequently  the  debtor  who  leaves  the 
province  of  Quebec  for  that  jiart  of  the  Dominion 
cannot  claim  to  be  exempt  from  arrest  under 
capias  on  that  ground.  Lain6  d  al.  v.  Clurke, 
2R.  C.232,  S.  O.K.  1872. 

XX.  Grounds  of,  see  Claim  for. 

120.  In  an  artion  by  a  livery  stalde  keeper 
to  recover  jESO,  being  i'5  for  four  days  hire  of  a 
horse  and  £25  for  the  value  of  a  liorse  not  re- 
turned—i/«W,  on   motion   to  quash  a  capias 


issued  in  the  cause,  that  the  refusal  of  the  de- 
fendant, as  alleged  in  the  allidavit,  to  return 
tlie  horse  therein  mentioned  does  jiot  create  a 
debt  for  the  sum  of  £25,  the  alleged  value  of  tlu' 
horse,  but  only  gives  to  the  plaintiff  a  right  lu 
recover  the  said  horse  with  damages  suffered  in 
consequence  of  his  detention,  and  for  the  valuf 
of  the  said  horse  as  damages  in  case  of  his  nun- 
deliverv  from  judgment.  Uiimainev.  Guillenmt, 
6L.  C."K.477,S.  C.  1855. 

121.  And  in  another  case— //eW,  that  the  afli. 
davit  showed  no  legal  indebtedness  in  alleging 
that  the  defc"ndant Was  itersonally  indebted  to 
tlie  plaintiff  in  the  sum  of  £150  lor  the  aniouni 
of  the  penal  sum  or  penalty  stipulated  and  spp. 
cified  in  and  by  his  bond,  made  and  execulcil 
by  the  defendant  at  Stanbridge  aforesaid,  on  tin. 
twenty-ninth  of  April,  1843,  conditioned  and 
contingent,  the  saiu  penalty,  upon  his,  the  .eai.j 
defendant,  giving  to  the  said  deponent  a  guoj 
and  sufhcieiil  warranted  deed  of  two  lots  iKv* 
cribed  as  divided  between  them,  notwitlistauil- 
ing  an  allegation  of  a  division  of  the  lots  u* 
agreed  upon,  and  the  granting  of  a  deed  of  out 
of  the  lots  to  the  deponent;  that  the  defeinJaii! 
had  been  called  upon  and  had  refused  to  give  a 
deed  to  the  plaintiff  of  the  other  lot;  the  rijilit 
of  the  plaintiff  to  obtain  a  deed,  and  in  delauli 
thereof  the  sum  stipulated  as  damage.  Allen  v. 
Allen,  6  L.  C.R.  478,  S.C.1855. 

122.  Where  it  was  proved  that  the  defendanl 
had  no  effects  of  his  own,  and  that  the  good.*  In 
was  disposini'  of  were  his  wile's,  the  capias  was 
set  aside  and  quashed.  Gcndron  v.  Lemkut 
k  Lemieux,  12  L.  C.  R.  222,  S.  C.  1857. 

123.  Where  an  aflidavit  lor  capias  set  fortli 
that  the  defendant  had  secreted  and  made 
away  with  iiis  individual  estate,  debts  aiil 
effects  with  intent  to  defraud  his  creditor's,  ami 
it  was  proved  that  the  pronerty  which  he  liaj 
disposed  of  was  immoveable  property— y/cM, 
that  that  was  a  secretion  with  intent  to  delVaiiJ  [ 
sutlicient  to  support  the  capias.  Lani/ky  v. 
Chamberlain,  5  L.  C.  J.  49,  S.  C.  1858;  ;9J  | 
CO.  P. 

124.  Where  the  defendant  moved  to  qua?li  oi 
the  ground  that  no  fraudulent  intent  whatever 
was  disc'osed  by  the  reasons  given  in  the  alii- 1 
davit,  and  also  on  the  ground  of  vaguoiiess- 
Jleld,  that  there  was  nothing  in  the  act  whicl  | 
required  that  the  fraudulent  intent  on  the  ] 
of  the  defendant  should  be  alleged  in  the  m-\ 
sons  of  plaintiff.  Henderson  v.  Enness,  2  L.C.J.  | 
18G,  S.  C.  1858. 

125.  Nor  does  it  affect  the  validity  oI'iIkJ 
aflidavit  that  the  property  was  disposed  of  aij 
a  time  when  the  debtor  was  notoriously  insi)l[ 
vent.  lb. 

120,  The  defendant  appealed  from  a  jiii).'- 
ment  of  the  Superior  Court  dismissing  lu 
petition  to  be  released  from  custoily  uiiJeil 
capias,  on  the  ground  that  the  allegation!  f 
of  plaintill's  affidavit  had  been  disproved- 
Ikld,  although  the  special  ground  of  piaiiiiifl 
set  out  in  the  aflidavit  had  been  dis])roved,y(iI 
if  the  idaintilf  establish  that  his  iiretensioKl 
as  to  defendant's  intended  departure  iVoiiiilitl 
province  with  fraudulent  designs  were  well 
jijundeil,  the  capias  would  be  maintaiiipif 
Blnckensee  &  Sharplei/,  G  L.  C.  J.  2S8Aiij 
L.  C.  R.  240,  Q.  B.  18G0  ;  797  C.  C.  P.  I 

127.  On  a  petition  to  quash  a  capias— MI 
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prcrerence    l>\    Hr.  ,l,.l,t„r   iii,«o  vent  does   M„f 
anmunt   to  seorc-tion,  u.„l  wore  not    the  ■  efu 
Mithcent  «,-o,„ul  for  a  capias,  l„u  wl,e  o  thm' 
was  sat.s  actory  ovMle.ice  oCthe  into,,  ion  .tlo 
.lelendant  to  abscond  a«  well-//,-//    t   .^ 

hi^  belie,;  ,iLn.ed.d' ::,!;;:,;'!;.  ■rat;/?-;:;';^;' 

he  province  o,  Canada  ui.i,  in,e„,  to  I  ■  ,   , , 
tlml  he,  tl.edelendan,  had  made  no  at   •,        J 
pavthean.onnt  of  t],e  jud.v-n.ent  a^-ai  i  , 

and  «,i.s  a  sealar.nj;  n,an,  ■•esident%,  o  '  ^ 
Pronnce  o  Canada,  and  w,t.  only  ten  ,o  .riiv 
in  Montreal  as  nnister  of  a  se,i-Vr,i,  !!'  ^ e  f 
and  was  al,0Mt  to  denart  fro,,,  .Monh'eari,  com- 
mand of  said  vessc  —//,./,/  ,1,.,,  ,,,,  . 
or  belief  ,v..,.e  -fHcienHo^^l;;:  a   ^a^  a"!;;^ 

£f  ?ifS;6.  p!'™"^^'  ' "-  '■  '■  1^^.  ^  ^- 

I  J'^^-  ,0"  fi  petition  to  set   aside  «  c'u.i-i. 
HeM  tha   the  plaintiff  was  jnstifl  .1  i.'ii:  h^I 

I  Id  that   he  defendant  was  .d.ont  in,,,  e  liateTv 

to  eave  the  P,.ov,nce  of  Canada,  with        .uttl 

efraad    he  pla„,t,tf  i,,  ,i„t  the  defend   ,„,! 

bought    ron,   the  plaintiff  a  lar.rc  o,  •  ,    L 

wheat  of  the  vahie  of  ,<i8:iyi  7->    .VTt.,  (^  "^ 

Mver,,a,.ihadreceiu;/;ai^,!;:^''^t'::i,,;;' 
kit  had  only  pa,d  portion  of  the"  price    lad,  ; 
a  balance  of  .|299;i.57  unpaid  ;  an     tha't  the    ' 
lendant  upwards  of  two  months  '  fte    -a  re      ,;i 
about    0  go  ahroad   to  Scotland,  his  orh'dna 
Jonucle,  where  his  family  had  i4s    edl  ^Z 

w/' !:"  '°"' r-V"^  the-plaintiff  the  a  '  I  aN 
,ance,  and    without     eavim'    nm,    .  ,.  ,  ■ 

Canmla  outof  which  the  p laintd  >o  'l''!""^  ■'," 
and  after  repeated  aponS^'j^'  t"^;: 
nient.    Ihm  etui,  v  Burns  7  r    P    I   -irM  VV 

.  ■  r .      '  ""'  ""rli'idoes  was  .1  t  ro  (ri. 

;ount,T,  within  thn  .neaning  ot'  sec  8  can  I7 

mv    hIV"  '''^I'«f'»g  on.is  immoveable  pro- 
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<l"asl,ed,    notwith^t    ,,  i,;  *-T  ;  '^'V.'  '^  '^''Pias 
evhient  fraud  in    he    f  i  |^.i/  '' n^'r'T'"'''    "^'' 

^'•■i,  Q.  15.  ixti;!  '^-  ^-^  '^  ^5  L.  C.  R. 

UpSSm,irmSe*;"''"'^'^''''"'''''-^''''^''tin 
pi-o-erfy  ,',„.''"  assignment  of  all  liis 
■I  t  •  ,s f-  ,0,     K  Z]:^'^V^  «"^  -^'^  •"«  creditor.' 

\    insolvent,  and 


was   notoriou. 


««i^m  '  ^-  ^'  ^^^-^  ■'  *  arts.  79  &  80 

■lisi 

ground   for  the    ' 
A',     ■ 


is  a  sufficient 


iat  lint  U, "  c"°s"  /"(''""^'^  -.f-^Pia^-//./,/. 


f-'rcind   for  the    issuimr  rTc    '   '    •/    ..'""''.'^"'^ 

'  can  K?t    be   held   m'i""  '^""""-^  '''^'  •'^'"^'"dant 
18  .7  OS.  L.  C.  cap.  87,  &  80(i  C.  C.  P  '  ^^  ^• 


if! 


•3 
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cause  the  declaration  contained  no  nvemient 
tlmt  the  criminal  proceedings  coniplainod  ol 
were  determined.  PlainlitF  rei.hed  tluit,  as 
defendant  was  about  to  leave  the  country,  lie 
was  forced  to  take  his  action  before  the  deter- 
mination of  the  dwn^e—Held,  that  tlie  capias 
was  properly  is,«ued  ;  and,  as  the  criminal  pro- 
ceedniss  had  since  ended,  plaintilfs  motion  to 
amend  the  declaration  to  tiiat  etlect  was  granted. 
Fraser  v.  Gerrie,  2  R.  C.  477,  S.  C.  1872. 

Ul.  Defendant  had  hv  false  pretences  oli- 
tained  possession  of  400  bags  of  the  value  o 
$80  belonging  to  plaintiff,  and,  being  master  ot 
a  ship  on  board  of  which  they  were  carried,  was 
about  to  leave  port— //e/r/,  that  the  jilaintitl 
was  entitled  to  a  writ  of  capias  for  the  recovery 
of  the  value  of  the  bags.  Millujan  v.  Masson, 
17L.  C.  J.15'J,S.C.R.  1873.  . 

142.  Proof  of  undue  j)reference  and  insol- 
vency does  not  constitute  secretion  or  making 
away  with  the  jiroperty  so  as  to  justify  a  capias. 
Emmanuel  ct  al.  v.  llivjcns  ic  IIwjchs,  0  li.  I.. 
209, S.  C.  1874. 

XXI.  Issued  ox  Sini).*.y. 

143.  Notwithstanding  C.  S.  L.  C.  cap.  83,  sec. 
7,  which  says  "that  every  day  not  being  a 
Sunday  or  holiday  shall  be  deemed  a  juridical 
day  for  the  purposes  of  this  act— //cW,  that, 
wllere  a  partv  declares  that  he  will  sustain 
damai^e  or  lose  his  debt  by  waiting  until  Mon- 
day, tfie  judge  is  justitted  in  causing  a  writ  of 
cauias  to  issue  on  Sunday.  Hedpailt  v.  hid- 
dings,  9  L.  C.  J.  225,  S.  C.  1863 ;  54  C.  C.  P. 

XXII.  Jurisdiction  in. 

144»  Where  a  writ  of  capias  had  been  issued 
for  a  claim  of  168.00,  and  had  not  been  executed, 
the  Superior  Court  had  no  further  jurisdiction 
in  the  action.  Tessier  v.  Legault,  b  R.  L.  472, 
S.  C.  1874. 

XXIII.  Justifiable. 

145.  Where  there  is  reasonable  and  probable 
cause  for  the  issue  of  a  writ  of  capias  no  ac- 
tion for  damages  will  lie,  although  the  writ  be 
ouashed  for  iuformalitv.  Milot  v.  Chagnon,  3 
It.L.454,S.  C.R.  1871;  796C.C.  P. 

XXIV.  Order  for. 

146.  A  capias  sued  out  without  a  judge's  order 
may  be  set  aside  on  motion  and  the  defendant 
discharged  from  custody  on  filing  a  common 
anpearance.*  DesBarres  v.  Chemicr,  3  Rev.  de 
Leg.  .307,  K.B.  1820;  797C.  C.  P. 

147.  Where  a  writ  of  capias  issues  without  a 
judge's  order  in  a  case  where  the  principal  right 
of  action  consists  in  the  recovery  of  damages, 
such  writ  will  be  quashed  on  uiotion.  Goyette 
V.  McDonald,  4  R.  L.  5.38,  S  C.  R.  1873;  801 
C.  C.  P. 

XXV.  Petition  to  Quash. 

148.  A  petition  to  quasi'  a  lapias  cannot  al- 
lege irregularities  such  ■-       ould  found  an  ex- 

•TliPJudRP'snrd  'risno  longer  required,  except  incases 
under  Rrt.  801  C.  C  I'.-Eo. 


ception  to  the  form,  and  ifit  does  will  be  reject- 
ed on  demurrer.  Lcmay  v.  Lmuy,  3  R.  L.  .i:. 
S.  0.1871;  819C.C.  P. 

XXVI.  Power  OF  Judo-;  in. 

119.  A  judge  in  chambers  cannot  render  jiid;- 
ment  quashing  a  capias,  but  may  order  tlic  re- 
lease ol  the  defendant  on  petition  to  that  elltvi 
Hoiiaii dill  V.  Gordon,  2  L.  C.  .1 .  102, S.  C.  l^jv 

150.  A  judge  in  cliambers  has  no  jiower  i. 
quash  a  capias,  but  he  can  liberate  the  deliir 
dant.  Emmanitel  et  al.  Jlac/ens  Ac  llawiis,!] 
R.  L.  209,  S.  C.  1874  ;  823  &  1046  C.  C.  P. 

XXVII.  Release  of  Defendant. 

151.  Petition  was  brought  for  the  release  f 
the  defendant  alter  issue  joined— VW'/,  tli;i: 
there  was  no  presumption  of  waiver  of  riglil  i. 
petition  for  release  arising  from  delay  or  fivn:. 
pleading  to  the  action.  Chapman,  v.  lilam- 
L*sc<,2L.  C.J.71,S,  C.1857. 

152.  The  defendant  having  been  arrested  ii;,. 
der  a  capias,  charging  him  with  deteriunuii,; 
the  property  of  which  the  i)laintitl'  was  jiyi.. 
thecary  creditor,  with  the  purpose  of  deprivii,; 
him  of  his  security,  and  the  iiroperty  lieiii; 
subsequentlv  soKl  was  purchased  by  the  plan.- 
till;  and  resold  bv  him  at  a  jjrice  in  e.xeoss  o 
his  claim— i/W(/,"thut  that  did  not  consiuule  il 
ground  for  the  liberation  of  ^  the  defeinlaiii 
Vontre  v.  MrGinnis,  5  L.  C.  J.  15^,  S.  1 1 
1801  ;  800  C.  C.  P. 

XXVIII.  Return  of  Action. 

153.  The  plaintifTmay,  by  rule,  be  coniiwllwj 
to  return  his  action  into  court  before  tlie.iiij 
fixed,  if  such  action  be  commenced  by  capiaif 
Kelly  v.  Horan,  1  L.  C.  R.  143,  S.  C.  1H50. 

154.  On  application  of  the  defendanl  ;l.L 
sheriff  was  ordered  to  return  the  writ  on  liil 
17th  April,  it  being  made  returnable  on  liil 
29tli.  i/fws  et  al.  v.  Wihon.U  L.  C.  R.  26,bi;l 

155.  A  defendant  need  not  present  a  pciiial 
to  have  a  writ  of  capias  returned  imniediaifljF 
but  a  judge  may  order  such  return  upou  siiid 
motion  to  that  ettect.  'IVie  Moisic  Iron  Gi  l 
Olsen  et  al,  17  L.  C.  J.  .322,  S.  C.  1S73 ;  SI8t| 
820  C.  C.P. 

XXIX.  RiouTs  OF  Defendant. 

156.  Where  a  party  has  been  arrested  uDiJ 
a  capias,  and  the  arrest  declared  illegal,* 
must  be  completely  and  fully  restored  toll 
liberty  betbre  lie  can  be  arrested  underasecsl 
capias,  and  consequently  the  service  of  a  cl 
of  capias  or  the  arrest  of  a  party  already  | 
custody  is  illegal.  Haniel  et  al  v-  Coticli* 
11  L.  C.R.  479,8.  C.  1861. 

157.  Held,  to  be  perfectly  competent  toden 
dant,  after  filing  a  plea  to  the  merits,  todisw^ 
the  allegations  of  the  affidavit  uiwn  wliicli^ 
capias  issued.    Ferry  v.  Milne,  8  L.  C.  l-A 

S.C.1864.  ,       ,    ■,   •  ,« 

158.  A  defendant  under  bail  in  a  ca-ffl 
capias,  and  being  the  party  inscribing  in  rem 
has  a  right  to  have  his  case  heard  asapriyilffl 
one.  Tolaud  v.  Spencer,  15  L.  C.  J.  14a,  S.t ' 
1871. 


XXX.  Secreti 


XXXI.  Statei 


XXXII.   SURETIE 
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159.  A  defenoiant  mav  aniilv  Iiv  ru,tu:^     ■ 
term  ibr  U>e  q„ashi„,  oi^'^fi  J^  P^'to,.  ,„ 

Ruch  proceod.us   >«   ...ore   regular  u     er'  U  , 

160.  Wl..„  the  writ  Las  iH«J.,Von\  .Jonie  of 
the  i.rotl.ouotary,  acting  in  the  ahnence  o    tl"e 
.n.dge,o..  a  c  aim  for  nMli,,ui,iute,i  ,ian>a"e.    a 
,,efton  conclu,l,n,..   witli  a  general  ,, raver  t 
(,uash  the  wnt  and  to  cli.schaT-ge  the  SJJa 
incl..de«  an  apphoation  t„  revi..e  the  order  otl, 
pmthonotary.    U,.,  801  C.  C.  P        °^^^'^°^  "«-' 
161.  Even  xyhen  tlie  uinoi.nt  of  hail  fixe,!  in 
.lot  excessive,  the  conrt  will  q„a.sh  the  wri     C it 
appear  that  under  the  circunVstanceM  d  sclot 
hy  the  athdavit  it  was  indiscreet  in  [uo  u,.! 
thonotary  to  allow  the  ren.edv  ofle  e  1  by    a,  las' 
and  that  without  ordering  an  enquete.    lb'      ' 

XXX.  Secreti.vg,  see  SECRETION. 

1G2.  W/,at  h.-On  a  petition  to  quash-//,-/,/ 
hat  a  h'au.luleMt  preference  give.  I,v  de  t,^! 
to  one  of  his  creditors  by  selling  hi,,,  .'oo  s  i 
security  for  a  debt  is  not  a  secretin..  ;,,?  ,|,  ^.' 
not  constitute  sufKcient  >'round  f  ?'„  „, 
Oault  V.  Donneltv,  1  L.  c"l  J  il-j  s  P  sn-' 
i  3  C.  L.  J.  5G,  Ob.  I8G7      ''■^^•^'^•^-  !«''*•. 

XXXI.  STAmiEN-TOF  Defexdant'sAffaius. 

cftLttSon  ?.'''"";'"  °^•^'•''■'■->'^ant  to  that 
cKect.tlidt  on  cause  shown  he  would  be  ner- 
mtied  even  live  months  aller  jud-r,,  ent  to  file 
the  statement  of  atlairs  required  bv  C  S  I  C  ' 
cap.  87,  sec.  12,  and  that  phuntitrs  petitio  'for 
...iprisou.nent  would  be  dis,„i,sse,iic  ..se- 
quence of  such  pern.lssion.  JlLZ^n  y 
Lamnureux,  17  L.  C.  U.  414  S  ('  t  «  o  «' 
i»07 ,  ^.74  C.  C,  As  «r/,v.  75-78,  pai/e  l'J4  sfy^ra. 

XXXII.  SURETIE.S  IN-. 

m.Liabiliiy  of.~ln  action  against  the  sure 
Lrcrtier   man  that  origmallv  sued  for— //,./,/ 

jiSiSil 

lofft  l,i,),r«r  ""P"'Tn'.'ent  to  coiupe   pavn.ent 

kcjr'^^7trSr({^^'''*L.C.J.2»8, 
J...?'-  ^''.e  sureties  of  a  defendant   -.rrp-t   ! 

ler  upon  |  see 
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copv   of  juiigni,.„t 


S  C   I,S51    ■     •  ^''"""""  '^^  «'•'  2  ^-  C.  R.  231, 

.;Sf;:E;.:i;';:£^;;,!rii';;;s:»ts 

c^un,    that   their";,;;,.!;:;,,,   'tuJrcaSir 
[^•|^J.20.&]L.  C.L.J.  99.  S.C.18G5; '831 


^  XXXin.  Variance 

iJliCI.AItATIO.V. 


DETWEEx  Affidavit  and 


170.  In  an  action  coinmenced  bv  caiiias  tl,o 


XXXIV.  Whe.v  had. 


171.  A 


-month  from  th;;;;;;ice7:S'3 


capias  to  hold  to  bail  ,„av  be  had 

S.'Xn,  '.'■''''■'  ;''"  "•■^""'  "ffi'lavi-t  that  he 
lUe,  dant  ,s  about  to  leave  the  countrv.  Collins 
V.  JIuHier,  3  Rev.  de  Leg.  30G,  1813. 

XXXV.    Writs  OF. 

-.;nSbirs.rih^;Li-r(?z;'aSiiis 

1856.  ^'''^''"'^^'^'  ^  •  ^«V*-.  «  1^-  C.  R.  175,  8.  C. 

CARGO. 
I.  Abandonment  of,  see  INSURANCE. 

CARRIAGE->S«e  CARRIERS,  HIRE. 

CARRIERS— >SVe  AFFREIGHT 
MENT. 


'eHDENCr'  "-'''  ''  ^''''''  A-'^'NST. 


I-  m^ 


207 


CARllIEKS. 


CARRIERS. 


208 


4 


h    \ 


II.  Freioiit. 

Aciiiin  lor,  173. 
Liohilih/  for,  171-178. 
Lhii  /o'c'l'll,  IHO. 

III.  lilllK..K,  ISI. 

IV.  I.I.VBII.ITY  OK,  1S2-207. 
Ah  //(/(7(v.v,  20H-'21(I. 

IV.  I.i.Miii.iTY  OK  Captain  of  Vksski.,  211. 

V.  lil.AlllI.lTV   OK  CoNSICNOli,  212. 

VI.  Li.Miii.iTY  OK  FcKw.uiDKii,  21;!,  214. 

VII.  LiKN  (iK,  Kori  Stohack,  215. 
VJII.  i'liivii.KUK  OK,  210,  217. 
IX.  Railways. 

Liuhilihj  i,l\'l\f^-Tl\. 
Ohliqatiui'iH  ot\  222,  223. 
iV/n7((/(M//; '224-22(;. 

II.    FliKKillT. 

173.  Artiiiii  for.— If  fi  part  of  a  carfio  linyc 
been  .(ielivefi'i'l  ami  Mui.'t'pli'il,  an  actimi  fur 
freiglit  pi-d  Idiilo  will  lie.  Oldfidd  v.  JliiUon, 
3  Rev.  lie  \.(-;S.  200,  K.  M.  1S12';    UWJ  C.  C. 

174.  Liitliilif;/  far. — Wliere  a  ]jortion  of  a 
cargo  is  destroyeil  by  slii|iwroi'k  the  .sliiiiper 
(.■antiut  recover  t(>r  IVeifilit  ailvaiiceil,  tliongh 
there  be  a  total  aliaiiiloiiinent  of  the  car>.'0. 
This  is  such  an  acceptance  by  the  shipper  of 
the  cargo,  sliort  of  the  original  dc-^tinatKin,  as 
binds  him  to  pay  freight  jim  rata  iteiicri.s  }icr 

acti,  calculated    by  distanci the   damaged 

portion  of  the  cargo,  reirioved  and  solil  bv  the 
assignees.  TourrilU  v.  Jhic/ite,  15  L.  C.  J.  2!), 
S.  C.  R.  1871  ;  2452  C.  C. 

175.  But  tiie  master  is  entitled  to  t'uU  freijrht 
per  bill  of  huling  on  tiie  ^■onlld  jiortion  remain- 
ing stored  in  the  possession  ut  the  siiippcr's 
assignees.     lb. 

17t).  The  payment  of  the  freight  and  the 
delivery  of  the  cargo  are  concomitant  acts 
whicli  "neitiier  ))arty  is  bound  to  ]ierlbrm  unless 
the  other  is  ready  "to  perform  the  correlative 
act,  and  tlie  master  of  a  vessel  therefore  cannot 
insist  on  payment  in  full  of  his  freight  on  a 
cargo  of  coal  before  delivering  any  portion 
thereof,  lieanlei  <il.  v.  Brown  d  ill.  \'  ?  contra, 
15  L.  C.  J.  13ti,S.C.  H.  1S71  i  11179  &  2453  C.C. 

177.  The  master  of  a  vessel  cannot  e.xact 
pavnient  of  freight  before  delivery  of  the  goods 
upon  the  wharf.    lb.,  17  L.  CI.  15,1873. 

178.  Where  goods  were  shipped  at  Liverpool 
for  Montreal,  to  be  delivered  to  defendant  or 
his  assignees  on  payment  of  freight,  and  de- 
fendant, before  delivery  of  the  goods  to  him, 
transferred  the  bill  of  lading  by  endorsement 
ami  delivery  to  the  Bank  of  Montreal,  and  the 
latter  endorsed  the  bill  of  lading  to  onellendcr- 
son,  a  common  carrier — Ikhl,  that  defendant 
was  not  liable  lor  the  payment  of  the  freight 
notwitlistanding  that  Henderson,  as  such  com- 
mon carrier,  carried  the  goods  in  question  t'roin 
Montreal  to  Toronto  for  defendant.  Bickford  & 
Kerr,  18  L.  C.  J.  ItJH,  Q.    B.  1873  ;  2421  C.  C. 

179.  L/(,'»,/or.— Goods  or  freight  wlien  landed 
on  a  wharf  are  delivered,  but  they  cannot  be 
removed  from  thence,  without  the  master's  con- 
.sent,  until  the  freight  be  paid,  until  which  time 
he  has  a  lien  for  such  freight  upon  tlie  whole 
of  the  cargo.  I'allerson  v.  IJavid.-iun,  2  Rev.  de 
Leg.  77,  K.  B.  1810;  1679  &  2453  C.  C. 

180.  la  au  action  in  revendication  of  goods 


carried  by  the  defendant  from  Oswego  to  Mon 
treal — //'/(/,  that  the  carrier  hail  a  right  i,, 
retain  possession  of  tiie  goods  until  the  wIkiIc 
freight  be  jiaid,  even  where  the  freight  is  ai  a 
fixed  rate  per  package,  ami  the  goods  not  u'! 
readv  for  (leliverv.  Brewster  et  ul.  v.  Jlonhi 
cl  of.,  1  L.  C.  j;  90,  8.  C.  1857;  1679  &  24.V' 
C.  C. 

III.  IIlKK  OF. 

181.  An  action  was  broui'ht  by  the  plaintjl 
against  the  defendant  tor  having  engaged  !i;. 
vessel'or  barge  to  go  from  Montreal  to  (Mcvc 
land.  The  plaintitfalleged  that,  in  eonseipieiiv. 
of  this  agreement,  which  was  verbal,  he  K-!' 
Montreal  and  sailed  oil' toward  Cleveland.  .\< 
Port  Colborne  he  refused  a  cargo,  When  In 
arrived  at  Clevelaml  he  emleavored  to  find  th.- 
agent  of  the  delendant,  bnl  there  was  no  ciirw 
fijr  him.  Finally  he  left  without  one,  ami  thhv 
brought  action  for  a  large  ainount,  claimiir. 
freight,  demurrage,  etc.  (.'laini  of  Sl^iin, 
reduced,  and  judgment  for  $350  and  c(i>t,v 
Mnllin  V.  lienuud,  .{  C.  L.  .1.  19,  S.  C.  1807. 

IV.  LlAHILITY    OK. 

182.  If  goods  are  put  on  shore  by  the  mastero; 
a  shi])  and  lost  he    is  not  answerable  fur  the 
loss,  unless  it  appear  that  the  loss  was  occa- 
sioned liy  some  neglect  on  his  jiart  of  the  rcgii- 1 
hir  and  common  duties  of  a  shipmaster.  Rum  I 
k  Duncan,!  Rev.  de  Leg.  75,  K.  B.  1819. 

183.  A  roiturier  par  eau   is  answerable  fori 
the  consequences  of  his  own  neglect.     It',  llicrr] 
fore,  he  candessly  quits  his  ship,  and  she  h  h-i 
during  h'S  absence,  he  must  be  answerable  fu! 
the  cargo.     Borne  v.  Perratilt  &  Naud,  21{tv 
de  Leg.  75,  K.  B.  1821 ;  1053  C.  C. 

184.  Several  packages  of  goods  were  shipptl  | 
at  London  to  a  merchant  at  Quebec.     Ujioii  iLe 
arrival  of  the  vessel  and  delivery  of  the  ))iick-| 
ages  it  was  ascertained  tliat  some  of  the  godl' 
were  missing  from  one  of  the  packages.    Notice  | 
not   having   been  given   until  several  months 
afterwards — Jfcid,   that    the    master    was  mi 
responsible    for  tlie  deficiency.     Swintwrne  ^.\ 
MasHue  et  al.,  S.  R.  569,  K.  B.  1834  ;  1680  C.f,  | 

185.  In  appeal  from  a  judgment  disinis.*ir,j 
appellant's  action  to  recover  from  defend;intilr 
value  of  three  crates  of  earthenware— y/tM.  I 
reversing  tiie  decision  of  tiie  court  below,  tliai. 
if  inercliandise  in  good  order  is  entrusted  toa| 
carrier  and  arrives  at  its  destination  in  i 
damaged  state,  where  lie  holds  it  suhjecl  uf 
frieght,  lie  is  liable  for  the  value,  llarl  < 
Jone.'i  et  al.,  S.  R.  589,  K.  B.  1834. 

186.  And  ifiie  pretend  that  fraud  or  conceal- 
ment liave  been  practised  the  burden  of  jir*! 
is  on  iiim.     lb. 

187.  Tiie  respondent,  as  master  of  a  vePJf'.l 
iiad  lirouglit  from  Liverpool  aciuantityofgain  I 
nized  metal,  to  lie  delivered  at  the  port  of  Quel*)  I 
"  to  order  or  assignees,"  and,  no  assignee  lifin.'l 
found,  tiie  respondent  sent,  among  otlieiv,  i' 
the  appellant  to  ascertain  if  he  were  the  iin-l 
porter.  The  latter  answered  that  lie  expecteilij 
quantity  of  metal,  but  not  having  receiveilii«,'| 
advice  of  its  arrival  tie  would  not  take  it. 
statute  regulating  tiie  customs  requires  Ihiil 
importers  should,  within  five  days  after  tiie  arn-j 
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val  of  the  vessel,  Ian, I  (l,c  f.'uo,|.s  an.l  imv  tl.n 
.lutioH  thereon   an,!  that,  i.rde.a,  h    h  Z 
8honM  I'O  'i«lul  f.,,.  ,1,,  „tli..,.r  of  CHt  n     , 
co.iveym>rh  );uo,ls   to  the  .•ns|„n,H  ware)     ,se 
1 1,0  n.etal  u-an  «.,„   on  l,„anlf„r  hvelve  ,  Inw 
alerarnva  ,  an,    was  then  lan.l,.,!  hv  anih,      v 
(.ttheeo  ector  ot  en.^toniH  conveveil  in  an  o.   ,  r 
totheolloer  of  that  ,lepart,n..nt    ,,,  la  ,1       s' 
trnct.nK  Inn.  to  la,„|  .he  ,n,.(al  an,|  eonv.  v  i    ,  , 
ther«.t..,nyarohon.,..    The  n,etal  wa.-  fa,  1. 
on  the  wharf,  where  it  lay  for  some, lavH  .vps  . 

to  the  ran,  an,|  weather.  I,y  the  aeti.,n  C.I  ilVie 
It  Ha,,  ,la,na,i;e,  .     On  action   l,v  the  anpe   an 

.or  h.valneofHnch.la,na,e,^./,/,c.,,l  i  ,1 
,u.l,.'m,.,t  olconrt   helow,  |j,a,  the  re.pon.len? 

lia,!l..Ilycomphe,l„,,|,  ,,,etenn,softh'el,il  of 
a.ln.g,  an,l  l.at  there  was  no  nefrU'ct  or  (iare- 
lf.8nes8  on  lu«  part,  nn,i  that  he  was  not  res- 
ponsihle  (or  tlie  ,lania.'eH.      Sc„ll  A-   //,.,,■,,>■ 

1852.  '  ^'-  ^-  "•  -■■''  ^i"- 

188,  Action  wa.s  brought  a-ainst  the  owner  of 
t  e  stean.boat  "Allianee"  ^,r  therecoV'^ 

the  value  Of  a  porn.anteau  an,!  certain  arlu'les 
I  olwfanMga,,parel  which  it  contain'e,],  be  ,  nV. 
mg  o  the  planmtis,  an,|  K,„t  on  the  voyage  I  vn, 
Quebec  to   Montreal-//.A/,  that  when  a  • 
boa   takes  the  place  of  an  onlinarv  pa.«sen. 
I,08t,  her  owner  assume,!  the  liabilitvof  a  coln- 
inon  earner  with  respect  to  the  luggage  of  ll  e 
passengers;  an.!  vyhere  a  passengcT o'^.   boar 
.uch  boat  leaves  luggage  [,n  the^lc.k,  an,  lis 
tol.!  by  an  en.nloyee  o,i  board  the  boat  that  it  ,s 
L<afc  in  such  place,  the  owner  of  the  stean,boat 

am!  lost,  IS  1  able  lor  the  value  thereof.    Bail 
Iberetux.v.  Wilson,  5  L.Q.  R  203  C  ('   ^H^r 
11075-1677  C.  C.  ^•■'^•'JU-J,  O.L.  IHjo; 

189.  A  connnon  carrier  is  liable  for  a  trunk 

and  contents  ost  by  his  neglect  or  that  of  his 

agents  and  the  contents  ot'the  trunk  n,av    e 

Iprove,!    «  necessiiaie  rei,  by  the  oath  of"  the 

\tX    or   owner  ot;  the  trunk.      JmJh'. 

I  190  In  an  action  against  a  stea.n.shin  com- 
Ipanyto  recDver  the  value  of  a  ease  of  plate 
Igass  earned  from  Liverno,d  to  guebec-JM/ 
Ithat  the  clause  ,n  the  biliof  la,linggra,;tinM   e 

lisk.di,  not  relea,se  the  carrier  from  liability 
larismg  iron  neglect  an,l  want  of  eare  n  tie 
Ihamlhng  and  landing  of  the  go..ds  at  Mon  re 

I  191.  Action  was  brought  to  recover  the  value 

CSlkort^'.^r'^  "•'"■'••,''  ""^  •''••emlant  lla, 
Vl„i  ,?f  ?T°  '''''"■'■'■  'o  "'c  consignee  ot  (he 
J  "'"f"  Toronto,  but  which  thev  had  ,"otice 
I  ibsequently  not  to  deliver,  as  the  consi^neX,! 
I  opped  payment  and  the  defen,lant  di.«re  'ar  !e 
|l«e  notice  and  delivered  the  goo,!s-//e/r?  t lu 
lejvae  Imbleto  nay  to  the  plSintitFtlf;  rice  f 
I  Id  gooils  as  sofd  to  the  consignee.     CamXu 

f,V   A    ^''.'^-^'^^^^s  1497  C.C. 

lood 'fron.'n''";"   "■'•«   >>nd'">-t'ike«  to   convey 

If  haPrJ  rfr^'?""'  f9'»Pli<?s  with  the  usages 
^toasading  craft,  and  is  further  not  responsi- 
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ble   for   the   loss  of  sue 
tempestuous   weather,   in 


gooiis  oecasioneil   by 
which   such   sailing; 


;;;S.;:"::';K:j:^yi?;:';S;7':i;;:s 

sudee,!  ,n  co,ise,|U,.n,Toftl,ebreaka.',.  ,  I  „ n 
iron  b,iiler  line,    w  th  ,nam,'l    '»,d  .  ,  ,    i  ,' 

""'^otuptiu.biii.,'i:;n;;^  V  .S-ttit 

I  ,1  r  ,  '.  '""•  ""'"I'li-'ii'i'ling,  thev  were 
'i"l'l<'  lor  .lamage  arising  from  .Tnv  ot  ,  "! 
'■imses  bvrea,«on   of  ibeir  ne^brt, '//,•/      ,< 

ly-t.  The  plaintitf.  a  passenger  fron,  I'n-laml 
on  arnviMj,  a(   I',„tlan,l  pla,;,|  bis  lu.^'a,  e     .' 
charge  ott,e,e(en,lantsfi!,.e,,nyevane,MoP,i 
I-  V  I,  lor  wbudi  be  receive,!  ciurks.     The  ,da 
flit  was  a  pass,.nger  on   th,.  cars  bim.elt'   b    ' 
instea,!  of  gomg  straight  through,  ,     e  ''e,    at 
^on,e  point    an,    then  wetit  to  .Montreal    w   ere 

v,i;'r:.r''i;''"''''r' ''■''''■■''''' ''''•••'•^vent^^ 

It   tie       ,;/'i' "'''"'■'""'"  ,'•'  "'^'  'l"l'''i'lant.s 
I     beck.i  i'''"""   '"■'^'""l    "i"l  one  of  hi,s 

I   •'"■'•'^  ■'!    li'iinks    was    lost,    an,!    action    u   « 

b,-c.ught-//./,/,that.lelendantswe,^;'esp,^:^ 
e  tor  moiK.y  taken   for  i.ersonal  expenses  to 

n  ussary  an,!  pr„per  to  be  placed  in  a  travel- 
F<-  s  trunk  i  that  they  were  lia  dealso  fur  a.lress- 
;.;«  case,  am!  for  a' night  glass  an,!  t'.k"  '0,/; 

"cie  not  rcsponsibl,.  (,,,•  articles  of  iewellerv 
such  as  could  not  I,,  regarded  as  part  of  n 
•nan ner's  baggage,  (  adwallnder  v.  'Kl  Grand 
Wl'c/c!'""^  Co.,  9  L.  C.  K.  1G9,  S.  C.  18591 

i,.^'^:  m'",'  ^^Z*^.  also,  that  the  passenger's  oath 
o  establish  the   value  of  the  contents  of  the 
trmik^is^  admissible  in  such  case.    U,.  tUl 

191!.  Action  was  brought  for  the  recovery  of 
lie  value  of  goods  ,!e!ivered  at  Point  Levi  sta 
tion  ot  tlje  Grand  Trunk  Railway,  (br  the  mr 

sta  on  '  ^  '  y''"^  '  V^'"'"  ^'"•■•"t  at  Point  levi 
^(Htion,  and  the  defendant  pleaded  that  the 
goods  were  detained  at  the  station  by  a  snow! 

b V  ire  wbf ?1  '''"^"'7''  < '■'■  f-'r"'«  »•"'' 'lef'troye^d 
aiHl  .U^o  that,  in  consequence  of  notices  which 

Si'  '''r'>''P'  ^?T^  "P  «t  Point  Levi  and   be 

other  s  a  ions  ot  the   Company,  they  were  not 

responsible  tor  loss  occasional 'by  waste  or  fire 

lieat,  col,!    or  other   like  cause,   or  by  force 

""Vure-JIel,!,  confirming  t!,e  judcrme,^  t,fThe 

court  below,  tliat.  notwith.^tandi.^g  lie  Con  Ja  ^ 

liad  given  notice  by  public  advertisement  an5 

otherwise  that  they  would  not    be   liab  e  for 

'amage  by  fire,  &c.,  and  noiwithstandirig  evi- 

;  ence   hat  the  plaintitfhad  actually  re,d  oneof 

he  notices  to   ^..  .fiect,  that,  inasnmch  as  tl?e 

storage  ot  co(t  .;         te  in  the  building  in  -h  ch 

goods    o    such  rge  amount  were       "ed 

amountec    to  neglect  on  the  part  of  the  Com-' 

'J?."f;,.7'.f'^.V  '-"^t  be  held  ifable.   ne  GrZd 

197.  Where,  to  an  action  (br  tlie  recovery  of 
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thi!  value  of  jcwellury  t'oriniii};  part  of  tlic  liig- 
lujie  of  a,  nasrtt'iijroroii  Imunla  vcshcI  Croin  Glas- 
gow to  Montreal,  the  ilel'endantM  pleaded  tiu^ 
liinitation  of  tlieir  liability  under  the  f)0;!rd 
clause  of  the  Merchant  Shippiuj;  Aet,  and  that 
tlie  plaintilf,  not  havin);  inserted  in  a  hill  of 
ladinji,  or  otIierwiHe  dincloHed  in  writin;.;  the 
true  nature  and  valueof  the  articles,  the  ownern 
were  not  liable  for  their  Idsh  ;  and  the  plaintill' 
demurred  to  the  plea,  on  the  i;round  tniit  the 
uction  was  taken  umler  the  common  law  relal- 
iiij;  to  carriers,  and  that,  consetiuently,  the 
clause  of  the  Merchant  Shippim;  Act  referreil 
to  did  not  apply — //tW,  that  the  defendants 
were  entitled  to  plead  as  they  iiad  done,  and 
tnc  demurrer  was  dismissed.  MrDniii/all  v. 
Allan  ct  at.,  ti  L.  C.  .1.  2H:!,  S.  C.^  &  12 
L.  C.  K.  321,isr.l  ;  1(;77  C.  C. 

IDS.  A  conimoa  earner  (;an  limit  his  liability 
bv  conilitions  inserted  in  the  bill  of  ladnijr. 
tonance  v.  Allan  el  <il.,  (!  L.  C.  .1.  190,  S.  C,  Ac 
H  L.C.  J.f>7,Q.  H.  lSi;:».A;aris.2()4  Sc2l2injr,i. 

11)9.  And  wliere  a  common  carrier  receives 
goods  from  Kniiland  on  board  his  lij^hter,  he  is 
not  responsible  for  los.s  arising;  troni  delay  in 
transhipment  owinj;  to  the  ocean  vessel  beinfr 
already  full,  when  the  bill  of  lading  contains  a 
clause  that  if,  from  any  cause,  the  floods  do  not 
ao  torward  on  board  that  ship,  they  shoulil  be 
forwarded  bv  the  next  stean>erof  the  same  line. 
lb.  1G7(J  C.  C. 

200.  The  defendant  was  sued  for  a  balance  of 
freight,  and  set  up  in  compensation,  and  by  way 
of  incitlental  demand,  a  claim  tor  loss  arising; 
i'roni  short  delivery  of  the  .«alt  for  which  frcijrht 
was  claimed,  and  for  damage  sutl'ered  by  the 
salt  in  (|uestion,  and  the  plaintill'  |)leailed  to 
8ucl:  incidental  demand  the  consent  of  the  de- 
fendant that  a  part  of  tlieesalt  should  bo  carrie<i 
on  the  deck  o(  the  vessel,  also  a  custom  of 
trade  in  carrying  a  part  of  the  cargo  on  deck, 
and  that  the  loss,  il  any  there  were,  arose  en- 
tirely froiTi  the  perils  oi"  navigation,  for  which 
they  were  not  responsible  according  to  the  con- 
ditions of  their  bill  of  lading— //eW,  confirming 
the  decision  of  the  court  below,  that  there  was 
no  custom  of  trade  under  which  the  plaintifl' 
oould  claim  exemjitiou,  and,  as  there  was  no 
consent  proved  on  the  part  of  the  defendant,  the 
plaintitfs  must  be  held  responsible,  and  judg- 
ment went  accordingly.  Gaherly  v.  Torrance, 
4  L.  C.  J.  371,  S.  C,  &  0  L.  C.  J.  .SIH,  &  13 
L.C.  R.  401,  Q.  B.  1862;  1675,  1676  &  2425 
C.  C. 

201.  The  plaintiffs  were  consignors  of  mer- 
chandise shipped  by  them  from  Liverpool  to 
Quebec,  to  be  delivered  to  them  upon  payment 
of  freight,  the  defendant,  master  ot  the  vessel  in 
which  they  were  shipped,  signing  the  usual  bills 
of  lading.  On  arrival  at  Quebec,  the  agent  of 
the  plaintiff's  notified  the  defendant  that  they 
would  receive  tb.e  goods  in  a  lighter  or  schooner, 
to  which  no  objection  wasniaae.  Subsequently 
the  consignees  of  the  ship  claimed  payment  of 
the  freight  in  advance,  which  the  agent  refused, 
and  the  goods  were  delivered  on  the  wharf  at 
Quebec  instead  of  into  the  plaintiffs'  lighter. 
PlaintiHTs  then  brought  action  for  goods  alleged 
to  have  been  lost  and  damaged  \y  reason  of 
such  delivery,  and,  on  judgment  being  rendered 
awarding  damages  to  a  much  smaller  amount 
than  that  claimed,  both  parties  appealed — Held, 
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liiat  the  delivery  of  the  goiwls  upon  the  wlmn 
was  a  good  delivery,  and  the  ilejendants  ciml| 
not  be  comiielled  todeliver  them  into  a  lifjlil.- 
provided  by  plaintitls  belbre  payment  of  ti,- 
freight,  and  it,  as  in  the  present  case,  the  (■.,',. 
signee  refuse  to  take  charge  of  them  he  iin. 
bear  the  loss  himself.  Jn.wn  et  al.  &  Aylicunl 
U  1;.  C.  U.  161,  IJ.  \i.  1862. 

202.  A  carrier  is  not  liable  for  the  loss  . 
thelt  of  an  overcoat  carried  by  a  passenger  i 
lioani  a  steamboat  and  placed  liy  the  pasjcn,',. 
on  a  sofa  in  the  eating  saloon,  while  he  is  i;ife. 
ing  supper.  Turraiiri:  v.  The  Jticlieliiii  ('hh.. 
pain/,  10  L.  C.  J.  ;t:!5  &  2  L.  C.  L.  J.  Hi,!,  Ci 
lf<6i;i  1672  &  1815  C.  ('. 

2111).  The  deleiMant   carried  a  large  fpmiiti'i 
of  oats   for  the  plaintill  to  Hurlington,  ami  (i,. 
plaintill'  brought  action  for  short  deliverv.    'i'l,.  ] 
defendant  pleaded  evaporatiim  caused  fiy  licaH 
ing,  due,  as  he  alleged,  partly  to  thi    >.\i;essi.. 
warmth  of  the  season  and   partly   to  ileliiv  i; 
the  i)art  of  the   plaintill' in   taking  delivcn  , 
the  cargo,  which  was  the  fault  of  |)laintilf  hin- 
self— y/tW,  that  a  carrier  is  bound  todelivom 
the  cargo  entrusted  to  him,  unless  the  lij.'^s^,' 
damage   is  ]iroved   to  have  been  occasional  Iv 
causes  for  which   he  is  in  no   way  respunsiliir,  | 
and  the  heating  of  the  cargo  during  the  vuv,i.»( 
must  be  held  to  be  a  siillicient  cause  of  diniiiis- 
tion   up  to  three  per  cent,  of  the  cargo  in  ,«iioi. 
case.    Siunidiir  A  Sinceiitiei^,  1  L.  C.  L.  J.  11-, 
S.  C.  &  S.  C.  U.,  &  1  K.  L.  716,  Q.  B.  1869;  IKJ 
C.  C. 

204.  Notwithstanding  notice  of  special  con 
tions  given  by  a  common  carrier  limitiii;' li 
responsibility  he  is  liable  for  damages  caiii, 
by  his  fault  or  the  fault  of  tho.se  for  wliuml 
is  responsible,  (^iinpbell  v.  Tkc  Orainl  Trim] 
KaHwaii  Co.,  3  R.  L.  451,  C.  C,  1871;  lOJ3i| 
1054  C,"C.  &art.  Vd>>,  supra. 

205.  A  steamboat  company  la  not  responsilv 
for  the  loss  of  a  trunk  said  to  contain  a  lari''! 
sum  of  money  which  the  owner  left  in  charif 
of  the  baggage  keeper,  contrary  to  the  mlvnJ 
and  instructions  of  the  captain  of  the  sti'anis.r 
who  indicated  the  office  as  the  proper  placeil 
deposit,  the  owner  stating  at  the  same  tinietkl 
he  would  take  care  of  it  himself  Seiiecalw  f*! 
Richelieu  Co.,  15  L.  C.  J.  1,  Q.  B.  1871;  iq 
C.  C. 

206.  Steamboat  owners  are  respon.siMe  fel 
damage  caused  by  fire  breaking  out  on  boaril 
unless  it  can  be  proved  that  such  tire  wasial 
attributable  to  their  neglect.  The  Cmmh\ 
Navigation  Co.  &  Hai/eis,ld  L.  C.J.2Ga,(iJ 
1875,'1672-74C,  C. 

207.  And  in  such  case  the  burden  of  prooii] 
on  them.    lb. 

208.  As  /?«;■/<;«.— Where  a  railway  hail gml 
notice  of  the  arrival  of  goods  to  the  conjifiiiHil 
which  provided  that  the  goods  from  the  itef 
such  notice  would  remain  entirely  at  tlu'ri3| 
of  such  consignees,  and  that  the  company  woi 
not  be  responsible  for  any  damage  oaii»ii 
fire,  the  act  of  God,  civil  commotion,  veriiiiiii[ 
deterioration  in  quantity  or  quality,  by  « 
or  otherwise,  but,  if  stored,  a  certain  oIb 
would  be  made  for  storage,  to  be  paiil  toil 
rompany  by  the  proprietor  -  Held.  thatjaltk'M 
the  responsibility  of  the  company  us  nm 
ceased  upon  the  arrival  of  the  gooils,  8tiil ilf 
were  responsible   aa  warehousemen  or  baiiJ 


IV.   LlAllILlTV  OF 


V.  Liability  of 


VI.  LlABII.ITV    OF 
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ii,t  \\\rc      The   Gmnd   Trunk  liaihvm,  Cn.  & 

TmTb  Q         ^'''^'  ^'  "•  "^''  "''^'  "''^ 

201>.  A  Hl.i,,niaH(Pr  is  only  bou.,.1  as  to  storace 
to  ),ilow   (l,c  riilcH  mill   ciislumM  „f  (lie  i«.rt 
wluTC  111-  takes  Ihh  cir^'o,  iiiiIcsm  (hrrc   l,i'  u,, 
ajjrccincnt  to  tlie  (^ontiury.      Winn  v   I'elisii,;- 
1  R.  C.24G,8.  C.  1.S71.  "«"^•^e<m/a, 

210.  A  itussptigcr  by  riiihvftv  ili.J  not  cull  i;,,. 
his  trunks  on  (imvin^rat  tl„.  on,!  .,f  h\»  journcv 
iit  ten  o  clock  in  t\u-  Inicnoon,  l.iit  tor  hi.s  oivi, 
convenionce  left  it  all  ,lav  and  over  ni.'lit  ii, 
llie  iMisgasi'  room,  without  any  arran-eMM  nl 
with  tlie  company  and  it  was  (Icstrovci  l,v  lire 
early  the  next  mornin-  by  the  acci.lental  burn- 
ningol  the  Htation-y/,-/,/,  il„u  ,],p  ^'ompanv 
waR  not  responsible.  /%au  v.  Th,  Grand 
Trunk  haihi'di)  Counmmi  of  Vamiila   2  O  l>   It 

IV.  Liability  ok  Capt.mn  ok  Vkhskl. 

211.  In  an  action  by  a  lady  for  loss  of  iewel- 
ery  abstracted  from  her  trunk,  whi,.h  was 
Lr(j^enopen  ouring  the  voyage  from  tilas.-ow 
to M.mtreal-y/,W,  that  the  captain  was  liable. 
Macdowjull  V.  Torrance,  4  L.  C  J  1  ■!■'  S  r 
IStiO;  1077  C.C.  '  ^-  '" 

V.  Liability  ok  Con.signoh. 

212.  The  clause  on  the  back  of  the  bill  ot 
ladn",  linn  mg  the     labilitv  of   the  coinpi- ,v, 
will    bind    the    consignor    If    sig,„,J    wi  bol, 
reserve.    Chariier  . .  Th,  Grand  Trunk        i^ 
my  Co.,  17  L.  C.  J.  2«,  S.  C.  1S73  ;  167G  C    ' 
&art9.  lyg  &  204  snpra.  '  ^^    ^'  ^• 


VI.  Liability  op  Forwarder. 

213.  The  defendant  h.id  undertaken  to  for- 
«an  a  large  quantity  of  wheat  for  transhin- 
jiieiiton  board  a  steamer,  for  which  wheat  they 
liad  given  receipts  to  the  plaintiff  showii..^ 
quan  1  ty  &c  ,  but  on  transhipment  there  was 
toundto  be*o  many  bushels  short,  for  which 
plaintitl    brought    actio..,  and    the    defend,  n 

liathc  acted  only  as  agent  for  the  owner  of  the 
atfected  bv  such  testimony,  and  judgment  went 

I.JJt;^'"^.,''''^''''  "''"'  ^'''^  Jefendant  set  np 
Itl  at  their  tallyman  was  not  present  all  the  time 
lofthe  measurement  of  the  wheat,  the  plaintitfs 
Ihaving  proceeded  without  him-//cW,  tha  the 
Imeasurement  and  lieliverv  having  bee  com- 
I menccd  m  presence  of  ti.e  carrier  and  their 
I  ons.gnee  or  their  representative,  it  was  e  r 
tele?."","'  ",'"'' ;'^"T^'-y  was  complete,  Z 
|leither  party  absented  himself  the  other  Jould 
proceed  without  him.    lb.  "er  couiu 

VII.  Lien  op,  for  Storage. 

215.  Action    was   brought    to   revendicnte  a 

pi  the  defendant.  The  wheat  had  arrived  in 
Mrea  fro.n  Cleveland,  and  was  to  be  de- 
P"  a   on  board  another  vessel   lying  in  the 
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b,",..',"  hmI'L  """"■•■"!' '""  "'«  'ijfl'ter  not  having 
«il  7'>/"/''^;'''ve..t  the  carriers  store.l  .1 
will,  delendant,  when  it  was  seize,!.  The  iu,|,r- 
■r.ent  ot  the  Cnurt  below  conden..,ed  -lefen  1  .7 
iM.  n.cogn,.ed  his  lie.,  I„r  Htor.ige.  u.id  also  I  at 
o(  (he    earners   (or   freight,   holding  that  thev 

«en.M..t.lM.dii,Htori,.g,,ndertheci..c,.msta,iceJ, 
and  the  ludgment  waHrunllr..,ed.    H'all  v.  Gould 
et  a/.  A-  .lanpir^  et  al.,    2  L.  C    L   J    Ici  n    H 
l«(i(li   lt<12  C.  C.  »-»,  W.  U. 

WU.    I'ltlVll.K.iK  OP. 

2H;.  a  common  carrier  by  water  has  a  lien 
upo.i  eyerv  j.ort.o.i  of  g,„„|s  eairied  lor  th  .,av- 
...ei.t  ot  the  whole  freight  due  by  the  <,w  ,e'r  or 
>='>..s,g.,ee  ot  the  go„ds,  and  ,  "  te„der  oy  the 
ow.ierot  he  cai'go  of  the  freight  due  on  e.ich 
lo.Kl,  as  discharged  and  loade,!  on  a  cart  is 
ms..lhc,e.,t_.     Ih^'arkret  al.  v,  Ifooker  et  at.,  7 

-il7.  W  here  a  bill  of  lading  contained  a  con- 
dition tl.atde..,iirrage  would  be  cbar.'e.l  on  all 
cars  not  unloaded  within  twe..tv-f„.,r  l.ou.-s 
aHerarr,val-//.A/,tl.,it  ...ider  s.'.cb  condiUo,' 
Mere  was  a  lien  upon  the  gno.ls  carried  as  well 
Inr  den.urrage  as  \\,r  fivight.     Mnrra,,  v.  Tke 

im    240'i"u  C       ''"^  ^'"■'  ''  ^'  ^'-  ''^^'  ^-  ^• 

IX.  Haii.ways,  see  RAILWAYS. 

21ft.  LiahiUiji  o/".— Delivery  of  baggage  to  a 
polK'e.nan  .1,  the  e.n,,loy  of  a"ruilwav"con.pany 
at  o.ie,,|  .ts  stations  .several  l.„urs"be(bre  the 
departure  ol  the  train,  a.id  i.i  the  absence  of  the 
I'aggage  master,  is  :  ullicient  to  bold  the  con.- 
pany,  when  it  ,s  not  ,.rove,l  that  the  plaintift" 
.  d  any  k..owledge  of  the  r,.le  of  thecl.n.pany 
that    .t  woud    not   bold    itself  responsiMe   for 

1G7(;  C  c"    ""^       '      ^^-  ^-  ^^'  ^'  ^-  i^'^i 

■,Ji'-u  ^^',"'>''  ''"  "'^r'*"  steamship  company  by 

ts  bill  o(  lading  un,lertook  to  carry  gooUs  from 

..verpool  to  Fortland,  and  there  deliver  them  to 

the  (.rami  I  r.ii.k  Railway  for  transportation  to 

Montrea  ,  a,„l   the  railwr.y   com|,..,y   received 

the  goods    11.  apparent    good   onler   and   con- 

to.i    a.id   can-ied    then.    accor,lingly-//eW, 

tliat    tlie    railway    company    were    liable    as 

comnio.i    carriers  where  the  goo.ls  proved   to 

liave    ,sn,|e,.e,l    when    they    arrive<l    at    their 

ultimate  destination,  and  that  they  could  not 

iivolve  the  steamship  company's  bi'll  of  lading 

yir/. '/.'"•]''"•■•  ^^',":".'''''^'  "'^'  '-■  ^'^«  Grand 
J  link  luulwwj  Co.,  17  L.  C.  J.  1,  S.  C.  K.  1873, 

^l,tt-.^-  ^'■^'  ^■,^-  '«'■*!  '"0  &  1711  C.  C' 
--U.  And  to  establish  that  goods  were  dam- 
age, ,n  a  carrier's  custoiiy  it  is  sufficient  to 
tstahhsh  that  they  were  receive,!  in  apparent 
order  "lb'"  **'     '^'^"'^''''*"  '^"'^  delivered  In  bad 

o-n^^-  ^!1'  "■  '■'*''"'ay  company  is  not  respon- 
sible lor  the  loss  of  goods  or  jnerchandise  when 
siich  loss  occurs  after  the  goods  have  been  car- 
ried beyond  the  Hmits  of  their  own  line.  Chartier 
26,  S  C.  1873  '    '  ■^'"'"^"'"y  ^"^  1'  L'  C-  J- 

r,I^\v^^''> '{""',""  '■■^—^  '■''''"'»>'  company  is 
no  Ob  iged  by  law  to  carry  all  sorts  of  objects, 
but  only  those  which  it  is  in  the  habit  of  carry- 
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tl^,  W  the  knowl('il(te  of  the  pulilic .  lUitherfnrd 
V.   H'li  Tniiil,    Railway  Co.  of  Cdiiiulii, 

6R.  i..  '    187.!;  I(i7;i  C.  C.  'k  C.  8.  C. 

cop.  «(!,  htc».  yt,    W,  ll'.»  i\c  120. 

223.  But  where, iiH  in  the  iiliovecoHe,  they  Imd 
lieeti  ill  tlie  huliit  of  triiii.i|i(irtin.r  l\i(Tilier  'iirllie 
(kfipelJaiilH,  uiiii  ffiidih'iily,  ami  without  valid 
reasdn,  reliiHed  to  convey  si'ven  <  iirloadM  then 
lyiiiir  lit  tlie  .-laticjii,  whereliy  llie  apiiellant 
Hiltlered  CoiiMideralile  dainai.'e,  the  only  rea^ion 
rtt'Nij;ned  heiiij;  that  lluy  ijiid  iii/tided  (lie  lllinlier 
inerehanls  that  tJLcy  eoiild  not  earry  any  more 
et'dar  liiinhei' — lltlil,  liiitl  they  in.d  no  liirhl  to 
di.'ieriiiiiniite  in  t>w\\  uinaiuier,  ami  nniNt  he  held 
liahle  ill  dama^ies.     Ih.,.t  2(1  L.  I'. .(.  11,  Q.  li. 

2-1.  I'rivili'ijf  of. — 'I'he  petilionerc  eoiii))lain- 
cil  tiiat  the  delendanti  exerci.-ed  the  occupa- 
tion of  ciiflers  ill  ami  within  the  limit.'!  of  the 
city  of  Montreal,  ami  carrieil  and  Iran^jporled 
for  hire  t'ood.^  iiiiil  inerchandise  helween  their 
depot  and  the  i^tore.'*  and  re-idenccH  of  the  citi- 
zens of  Montreal,  ami  that  they  exercised  an 
iiiidne  and  ille;:al  advantage  and  fninclii.se  and 
inonoply  injurious  to  the  carters  of  Montreal, 
and  to  the  citizens  Ihereol'.  and  c(pncliided  hy 
praying  lor  an  injiiiiclion  iijiiiiiist  the  said  delcii- 
darits— y/('/(/,  that  the  defeiidaiil.s  had  a  ri^'ht 
08  comiiioii  carriers  to  employ  e.xchisivcdy  any 
carters  tliev  miu'ht  in  their  discretion  choose,  to 
collect  and  dtdiver  freiirht  to  their  cii,stoiiier.«, 
and  that  such  exclusive  employment  was  not  a 
violation  of  their  charter,  iiiasiiiiich  as  the  act 
itself  wnn  essential  or  incidental  to  their  hiisi- 
nesH  as  conniion  carriers.  Cdi/ier  v.  Tlir  (,'niiid 
Trunk  Railway  Co.  of  Canada,  12  L.  C.  .1.  Ml), 
S.C.I8C.5. 

225.  And  held,  aLtiO.  tliat  as  none  of  the  per- 
sons u.singtlie  defendants  road, and  payinf,'  their 
charge  for  cartajie,  had  coinplaineil  in  the  pre- 
sent case,  and  as  the  collecting  and  deliver- 
ing by  carters  e.xclu.sively  eiiipl(<yeii  lor  that 
piirpoSi  liy  the  defendants  was  not  shown  to  he 
injur ioi-  to,  hut,  on  tlie  contrary,  advantageous 
to  the  public,  that  no  injunction  in  law  could 
issue  to  restrain  the  del'endants  from  act.s  by 
and  from  which  the  petitioners  were  not  shown 
to  be  directly  aggrieved,     lb. 

226.  And /«;/'/,  in  apjieal,  confirming  the  de- 
cision of  the  court  below,  that  the  defendants 
should  have  been  proL'eeded  against  under  "  the 
Gi-and  Triinlc  Railway  Comjiany  Act  of  1854," 
and  that  the  corporation  eom|ilaiiied  of,  and 
alleged  to  have  been  created  by  the  Provincial 
Act,  entitled  an  .Vet  to  iiiourporate  the  (iraiul 
Trun..  Kail'--  t  Company  of  Cai.uda,  had  no 
existence.     I. 

227.  HiijiUtj  -^  p<" 'on 
railway  comi,<»n  ■  .  ;>»..  whi  -i  i.s  i 
be  good  for  a  .';;.jii;.'  "  ter;n  '..oil./j  enters  into  an 
especial  contni:.;  v,h  -J,  ]r  at  an  end  as  sron  as 
such  term  ha.?  t..;/i;i  i,  .■.ml  the  hoi  i(  ■  .f  ii 
return  ticket  attfinpt!>-<5  to  return  a;.er  the 
expiration  of  tin-  term  tor  which  the  ticket  was 
granted,  may  be  lawfully  ejected  from  the  train 
on  refusal  to  pay  full  tare.  Jle</ina  v.  Faneiif,  5 
L.  C.  J.  167,  (i.  H.,  Si.  The  Grand  Trunk  Hail- 
way  Company  &  Cunnin(//iam,  11  L.  C.  .f .  107  ife 
1  L.  C.  L.  J.  87,  Q.  B.  iSGo  ;  &  Q.  32  Vic.  cap. 
51,  sec.  20,  s.  8.  12. 

228.  Where   tlie    legirilatiire    had    by   statute 

franted  the  sole  right  to  the  plaintill'to  build  a 
ridge  across  the  Richelieu  lliver  and  to  take 
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toll  for  the  une  of  the  nBme,  and  to  erect  a  tun,. 

j.'ke,  anil  the  defendanlrt,  a  railway  Compnrr 
V  i  suhsei|uently  built  a  railway  bridge  overii' 
same  river  and  within  the  saiiie'limils  II, ji 
that  thisdid  not  give  rise  to  an  action  in  favur  ' 
apiH-llants  in  cleniolition  ol  the  bridge  oti|, 
deleiidants,  or  tiir  an  iniiinclinn  and  daiiia.'.. 
notwithstamlliig  thai  no  compensation  || 
been  ollered  to  iilainliU'  theri'lor.  ,foni:i  ,t  /';. 
Slan.iliail,  S/icl/'ord  .f'  C/ianthh/  Uaitwuy  ('.,  ., 
L.  ('.  .1,  167,  P.  C.  1872  ;  C.  8.  C.  cap.  66,  ^n. 
136,  !■!  .snj. 

22!i.  In  an  action  of  damages  against  a  enn 
—  //)/(/,  that  although  no  damage  could  l,( - 
covered  in  theabselice  of  an  express  agreenn! 
vet  actual  damage  proved  could  be  recover. 
'Marrhiiiid  v.  Rt'naitil,ii  L.  ('.  J,  ll;i,S.{.'.  Im,; 
2158  ii  2400  C.C. 


CAI!TKl;S. 
I.  Puivii.KUK  OF,  sec  i'RIVILEGK. 


CATHOLIC. 

I.  Who  is,  .v(c  ClirRCIIES,  TITHE.S.a 


CATTLE. 

I.  I)A.M.\(iK  iiv,  .lee  DAMAGE, 
n.  FiiAiiui.KNT   Detkntiox  OF,  sec  FR.M'Il  i 
in.  liiAiiii.iTV  OF   Railway  Comfaniks  fdrI 
AceiiiKNTs  TO,  .sec  RAHiW'AYS,  Liability  ok. 

IV.  Sthaykii,  .ste  ESTRAY. 

V.  L'.vnKR  .Skizikk,  .see  EXECUTION. 


CAUTIOXNEMENT- 
SHir 


■See    SURETV. 


CEMETERIEH. 

f    Fahociiial,  see  BURIAL. 

230.  The  cure  and.  mar}  iiiiiei>  jre,i^|)r> 
tors  ot  the  parochial  cemetery,  subject  tu  li.' 
rights  of  the  parishioners  to  be  buried  tlicri';.'.. 
Brown  &  T/ie  Curt',  Ac,  of  Notre  Duiiu  * 
Montreal,  6  R.  L.  37'J  it  20  L.  C.  J.  228,  P.C. 
1874. 

231.  Burial  in  the  reserved  (unconcecraifiij 
Ed.)  part  of  a  pa''ochial  cemetery  iiiiplifil 
degradation,  not  tosi  y  inliimy.  lb.,  Q.  3'JV:;.| 
cap.  I'J. 

CENSITAIRE     See  SEIGNIORIAL  | 
RIGHTS, 


CERTIFICATE. 

I.  Of  Bank    Deposit,   see.  NEGOTLiBlEl 

INSTRUMENTS. 

ir.  Of  Baftism,  see  KV  iDRNCR  of  Rip.th  | 
III.  Of  Ckown  land  Agent,  see  OPl'Ost 

TION  Title. 


I  III.  Dei'csit  in. 


IV,  Form  of  Wiut. 


ii'NDs  OF,  see  Wi 
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Ef-ECTfON  LAW.  •^'•'•'T'on   Cahes,  „« 

V.  O-^'  NoTAiiv,  .w  NOTARfES 

VII.  Ok  Kkgi.sthation,  ,,.«  UKGISTUATION, 


CEr.TIi'K.^ATlOX. 


I.  Ok  Coi'ikc    s#c 
ll.AW. 


'Hl'^AI.,    ELIXTfUX 


CEKTIOIJAIU. 


III.  Ddi'osit  in,  2;i.'{. 

IV.  l''i)u.\(  (IK  Writ,  234. 

V.  (iiioi  XDs  OK,  2.'ir>. 

VI     LlAMM.,TV  "K  C..M.MISSION-KRS,  23C. 

\II.  Motion- TO  Qia.^ii,  'J.IT 
\III.  I'kiu;.\ii>tio.\  ok,  2.')h, 

IX.  POHKII  OK  CoiHT    IN.  239    210 

X.  rHOCKDIKli  IN,  2li-2K;        ' 

XI.  Kktiiin  in,  217,  24^ 

^XIMimsio.  OK  Jn..,K.T  ON  APPLICATION 

XIII.  Skkvice  in,  251, 

I  vl^'w '""'■?  A<iKi<Ti,TniAi,  Act,  352. 

XV.  WiiKN  LiK.s,  25;(-271 

XVI.  WiiiTH  OK,  nee  WUITS. 

II.  Dtl.AT  I\. 

[232  Acertiornri  ull.we,!  I.pforc.  (ho  oxnim- 

lonol  mx  n,o„(l,s  Iru,,.  tl,P  ,iatP  orthe  co  ,   io- 

wtolK  ro.novP,!,  but  not  hup,!  out  i.nt     th'p 

kp.ic  ClalluH,  2  Upv.  dp  Leg.  32,  K.  B.  1819 
I  III.  Deposit  in. 

[2.3.1  In  an  acti(.ii  undpr  (Iip  Popn.se  not  l,v 
lecity  o^MontrPal,  ti.o  defendant  ,  as  no  r  Z 

I)(,  S.  t.  1B74  J  y.  L.  A.  sec.  11)5. 
llV.  Form  of  Writ. 

fuiii  undpr  1^  Vic.   cao    41 ii„i.i    »i    . 

lulJ  be  addrPS..Pd  to  the'  uttice'o  '  he'  ^Le 
■aking  the  conviction  and  not  to  tl,  l',n  «• 
lecting  the  service  of  suclMVTi  ?  ad    if 

ir/°j''^'^"i!'^''^"'"''|'^vand?i  be  ; 
p.tei-it2?g:i.^^^«''^-"''^-^'« 

jV.  Grounds  of,  see  When  Lies. 

l2.|5^0n  a  writ  of  certiorari  to  quasi,  a  con 

p  I)erson,  and  by  coniniitting  an  as«aulf 

fcthi'm'";   ^''  "^'Z"-  0"'«"<lthrPate.^i ni 
H*ai  nun,  Uip  nonrt  i>-n.,fp.j  .i,.,        ,.        « 
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Vr.    LlAim.iTv  OK   COM.MISS,OXEBS. 

VII.  Motion  to  Qia.sh, 
n.Son."pei;Si''a'.'''V''T"'«""   "'« 

'"-'vic.ioi,  in ,.;"'.'' '  "',r;';'/"  v"-*''  <''- 

VIII.  I'kukmptiox  of. 

|,n,ecnr/iXlv;''^C^';J;:^l'c'Tti;' 
IX.    PoWEH  OF  COLRT   IN. 

viSonSVj,;2et't]^iSio'^;'"^'^"^?- 

city  inspector  Ibr  i.u  I  -'w^a  .''"'''''*''  "'V 
I'y  private  inJivi,  ,  J  °t  ,?",", '7'«''  '"'•'''='''J 
power  to  inonire  I  ,      i  "  ''"''  "o'  "le 

'ai-'l  in  tbp'"  ,  :'^,  'i;;'  «;«  <^'-'act  con- 
malice  which  put,  ro  n'.,^  '°  "'"  ""i"i"'t  of 
the  accu.«PdiVc  arid/  '"'•"''.  "'  "'  "'»'«'' 

ofiS:tiriruc7!:;r7"-"7'--it 

been  nreviou'slv  tX  ,    .1  '  '';'""''  '""''"g 

powe^oquasl^a'tivUtrir  ''"■'"'''- 

X.  Pboceduhe  in.  ,       • 


cced  under     is  wri         ^    ^''^''tit.oner  to  pro- 
ellcpt    tl„.  ,"  ^  "  ""'"'  "lotion  to  that 

S.  C.  1852  ^    "  '  •  ^""''er,  2  L.  C.  1{.  302, 

rSK;i::;i.7;^;,;;,''^-vnt  of  certiorari 
been  serve(    on  th,    t^^K    \    '"  ,"'"'  ''aving 

1223  C.  C   P      '       ^'^  ^-  ^-  -^^  1«-^'  «■  i^-  18(16  ; 

244.    And  in    ni..i(I.nr  no-^        ITU       1 
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and  that  another  rule  would  not  he  grnnted 
upon  tnotion  to  rectilV  the  error  in  the  lirst. 
Fitm  &  Leimiine,  Ui  L.  C.  H.  310,  S,  C.  ItSGfl  ; 
1223  C.  C.  V.  ,     ,        , 

24:").  The  merits  of  a  certiorari  tiiay  he  licard 
on  the  merits  oliv  rule  to  cpii.sli,  without  an  in- 
Hcriiilioii  tor  lienrini;.  Many  exp.  ii  Sextuii,  14 
L.  C.  J.  101,  S.  C.  IHtJO. 

241).  Tlie  iieiiriiijr  on  tlie  merits  of  a  writ  of 
certiorari  mu^t  he  iiud  in  one  of  ti  e  two  divi- 
sions ol  the  court  aojiointed  for  sudi  liearing 
in  ordinary  cases.  It  /,ileluad  exii.,  "..I  Ij.  C.  .). 
43,8.  C.  1871. 

XI.  Rkti'iix  IN'. 

247.  On  a  certiorari  a  return  of  atlidavit  and 
warrant  onlv  is  insuHicient  Jx'cx.  v.  JJcKi/ai/iie, 
2  Rev.  ,le  1/V'.  :i^.  1^-  'I-  l^H). 

24M.  A  magistrate  lias  no  right  to  refuse  to 
make  a  return  to  a  writ  of  certiorari  hecause 
the  fees  due  in  such  case  have  not  heen  paid 
to  the  clerk  of  the  jjeace,  hut  a  rule  Hhi  for 
attachuu'ut  will  not  issue  ^h'.  phinii  without 
notice  to  the  magistrate.  Davics  cxp.,  3  L.  C.  R. 
60,  S.  C.  isr)3. 

XII.  Revision   ov  Jidcmknt   on   Ai'I'i.k'.\- 

TION    FOIt. 

240.  There  i.^  a  right  of  revision  of  judg- 
ments rendered  on  the  demand  or  motion  for 
a  writ  of  certiorari,  aiid  on  that  revision  the 
jmlgmenl  refusing  the  writ  lieing  held  good  will 
'he  contirmed  with  costs.  Jhuuiparhmt  exp.,  10 
L.  C.J.  102,  S.  C.  1.%.);  12;UC.  C.  P. 

2.50.  But  /)(/'/,  later,  that  there  is  no  right  of 
revision  of  a  nidgtnent  rendered  on  an  apjilica- 
tion  for  V  writ  ot' certiorari.  Spehiuiii  cxp.,  10 
L  C.  J.  ^1  A:  1  I-  C.  L.  J.  llo,  S.  0.  U.  I8llli  ; 
12,34  C.  C.  P. 

XIII.  Seuvice  i\. 

2.51.  Upon  a  certiorari  from  a  conviction 
of  two  justices  of  the  peace— 7/'-/'/.  that  the 
ori''inal  writ  of  certiorari,  and  not  a  copy, 
mulit  he  served  upon  the  convicting  justice, 
and  it  is  not  necessary  to  serve  a  copy  of  such 
writ  upon  complainant.  Filinu  exp.,  4  L.  C.  K. 
129,  S:C.  1854;  1228  C.  C.  P. 

XIV.  Under  AGuicri.TrRAi.  Act. 

262.  Notwithstanding  tliat  under  the  Agri- 
cultural  Act  the  right  of  certiorari  is  taken 
away,  it  will  lie  if  the  conviction  omits  to  men- 
tion"tlie  reasons  on  which  it  is  hased.  Lalomk 
exp.,  3  R.  L.  450,  S.  C.  1871  ;  Q.  24  Vic.  cap. 
30,  sec.  15;  1221  C.  C.  P. 

XV.  When  Lies. 

253.  Certiorari  will  lie  for  excess  of  jurisdic- 
tion ami  illegality  in  the  proceedings  of  coin- 
missioners  appointed  by  the  governor  of  the 
province  under  31  Geo.  III.  cap.  6,  for  the  bmld- 
inc  and  repairing  of  churches.  Hex  &  Gingras 
etal.  S.  R  501,1^  B.  1833;  1221  C.  C.  P. 

254.  In  the  Court  of  Quarter  SesBions  a  de- 
fendant makes  affidavit  of  his  intention  to 
remove  the  indictment  into  the  King's  Bench, 


liecause  it  involved  important  questions  of  law, 
and  hecause  certain  ol  the  judjges  were  person, 
ally  interested  in  tlie  prosecution.  Thcreuiior, 
lie  is  ordereil  to  show  cause  why  an  attachiiiciit 
for  contempt  ag.iinst  him  should  not  issue 
This  he  declines,  and  rests  his  case  upon  tin 
prudence  and  discretion  of  the  court.  He  is 
then  declared  guilty  ot  two  contempts,  ap- 
])reliendeil  and  imprisoned— //eW,  that  a  cer- 
tiorari will  not  lie  to  remove  his  convictimi. 
Vallier.t  <h  SI.  R^al  exp.,  S.  R.  593,  K.  B.  \m. 

255.  //('/'/,  that  a  certiorari  would  not  lie  fruin 
a  judgment  of  a  Court  of  Commissioners  liv 
reason  of  eigiit  days  being  granted  the  defcml'- 
ant  to  plead  when  there  was  no  jiersonal  servici, 
as  this  did  not  involve  an  e.\cess  of  jurisdictidj,, 
aooilman  exp.,  G  L.  C.  R.  476,  S.  C.  1850;  12:!1 

c.  c.  p. 

256.  But  /ic/(/,that  ;ici.i(iorari  would  lie  from 
a  judgment  of  tlie  Commissioners  Court  on  tht 
ground  that  the  action  was  at  the  suit  of  a  parlv 
sivling  himself  president  of  a  committee  tu 
collect  the  salary  of  the  •'  Rev.  T.  I)."  or  to  re- 
cover a  ta.\  for  the  supjiort  of  a  missionarv. 
.s'((//n/ c.r7>.,  6  L.  C.  R.  476.  S.  C.  1855. 

257.  When  a  judgment  of  the  Commissioners 
Court  is  bad  in  i'orm,tlie  Superior  Court  will  no! 
grant  a  writ  of'  certiorari  unless  it  appear  thai 
there  have  been  excess  of  jurisdiction.  Gihcmdt 
e.n).,  3  L.  C.  R.  Ill,  S.  C.,  &  Gauthkr  vt  al. 
exp.,  3  L.  C.  R.  498,  S,  C.  1853;  1221  C.  C.  P. 

258.  A  petition  in  certiorari  will  not  lie  from  I 
a  decision  of  a  commissioner  ai>pointed  for  the  | 
erection  of'  jiarishes,  the  powers  granted  toan-l 
exercised  by  them  not  being  of  a  judicial  char- 
acter.   Leniui:^  exp.,  3  L.  C.  R.  123,  8.  C.  1853;  | 
ii  art.  268  iii/'ra. 

259.  And  in  another  case  of  the  same  kinJ- 
Jleld,  tliiit  certiorari  can  only  be  had  f'orwaiill 
or  excess  ol'  jurisdiction,  and  that  irregulariiy 
anil  illegality' in  the  ]iroofaiid  jiroceediiigs  iiu| 
cause    b'elbre   them    (the   commissioners)  imi 
the   fact    that    they    refused    to    admit   \nmil 
offered   by  the  ojiposants,   and  that  tlicy  hail 
admitted  illegal   proof  on   the  other  side,  t 
not  constitule  a   want   of  jurisdiction,  amlil 
writ  of  certiorari  based  on   such  ground  niii-l| 
be   dismissed.     lUmcher   exp.   et   al.,  v.  ht>- 
saulles  et  al.,  &,  Lamjelier  et  ah,  6  L.  C.  JJ 
333,  ,S.  C.  18(!2. 

260.  Where  the  defendant  was  convicted  If  | 
delault  of  selling  liquor  without  license, and  iIk 
delay  between  the  issue  and  return  of  fli(Mv:i: 
was  proved  to  have  been  insutKcient— i/tW,tliil| 
a  writ  of  certiorari  would  he  granted,  iiulwiij 
standing  that  it  was  especially  taken  awavl 
the   statute  under   which   the  conviction  w| 
had.     Chnreh  exi).,  14  L.  C.  R.  318,  S.  C.  M| 

261.  Where  the  petitioner  asked  tor  a  wrili' 
certiorari  against  a  convictionof  a  justice  uttlel 
peace  for  selling  liquor  without  license,  on  iliil 
ground  that  tiie  revenue  inspector  proseciiiiiil 
had  not  alleged  that  he,  the  petitioner,  waswl 
ad'itiller  or  wine  merchant;  and  becaiisethtsi 
were  no  other  negative  averments  than  ttiatit'l 
defendant  was  not  licensed  as  required  liy  la'T 
and  because  tlie  conviction  did  not  i-  ntioiiMl 
precise  day  on  which  the  alleged  oii'ence  »ij| 
committed;  and  because  the  judgment  orWI 
that  the  defendant  be  iniprisonca  in  dd'aii!'  -S 
sutlicient  immoveables  to  meet  the  tine  i» 
costs;  and  becausethe  judgment  had  ordereJMl 
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imprisonment  of  twomonths  poi.n*;,,™  c 

2(i2.  A  certiorari  will  bo  }:rai,te,l  in  ,.,..„     i 
■ings  concerning.' the  ill,M,,,l,,p,,  "    ,•   '"  P'^^cwi- 

la„^d.S,.roviWe.r,)u.r.    ,e  Iron,  ';"■';;' ^'.'''i'"' 
■■mt  the  conviction  is  lu.a      i         /      "'  ''*'''''' 

...ii'-'i'n-i-editwii   ^:;7J,j;;;7''^ 

irate  or  officer's  return  to  au-rl  '    ""-''■-■ 

|a.«i,  it  the  retnrn  s  o  v  ^^"  \  'c,  ''!'"'''^^'  ■■ 
Wu,,on  the  conies  ion  ch'e^h  I""""  ","^ 
ialterwill  not  he  Dern  tt  ,1  !  ''^'''^'"'"nt,  tl„. 
mnrn  and  slunv  .^  ,  ,  1^  ^oontsule  ti,e 
kilt  that  he  ,na,ie  ,,,,;.  '  ''■"'^"'i'  I"''- 
1„.  retn,.n    is   ,iUs      a    ,   nTtlu!''  "'"     ''"" 


CHURCH  CHOIRS. 


ivas  rea  y    Jiad    withnof    .  .     .■         '-<"i*H'tioi 

263.  AJtlionirh  tlic    nrri.t    ,  ,■ 
ken  taken  autv       ,lerfl  e    kJ'T'""'    ''•'^■^ 
^..11  there  are  cases      ,   w,i^  ''■'''''''■''''   ^^''' 

ti^e41^?e^.'-'''-'''.'^-T:^5! 

manner  as  to   inceil,    '""-'■''  '"  ■^'"'■'' 
l.^n,iant   uas  conWei:, e,! t  "7 '^  "''''i'' 

115.  The  writ  of  certiorari  ,loes  not  11,>  c, , 
onviclion  pronounce,!  hv  a  ili'h'i  t  „         T  *"  I 
liiJor  tiie  License    Act'  ev    i       i     '""-''■■^"'"''-^ 

i:^2Vii-S:J;:se:r4'^^'^':'*'-it 

«eter,,aHlcfannotlH'  II  ',r,,;:,'''''''^:''' 
faii.«  of  certiorari  fh  ('  o  ',/'''"'"  ''>■ 
clli.tart.2o,s,v„/„.;,.  '  ^•'  "'"I'-   '^ 

m  A  notice  of  apphcation  for  a  writ  „c  I 

kan  given  within    he  si.v  n,,  nUw      I      '"'" 

Hon  of  i„c,„est  had  bee    obe  v      '  jLYT: 
into   cert  ornrl  t,>  ...    1    ^",^ '""■■'"''",  Unit 

^eedin^Hiroler      a^;r' ''"■''''"'•'' ^'•'•'''' 
ilion  presendvl     n  ' ,.      '""^■"'■''■■^'"■.v.  mnl  a 

-uA.s;;:^;'.-,'^:;:;;:;-.|-y;n«.or 

F  Where  it  is  not  plain  that  the  inferior 
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.Sl;;e'^iirji;7;!'^Sv'-«"p-orconrtJ 

';■'■';•"-'.  1'--^   I'oen  'e'  „nr",;,r'"^''  ""'''•"•r 
■statute.     .]/,///,f„,,  eu,>\  (V  ,,r\  ''''>'>'   ''>' 

-Sniaid^;;i^!;.:;-:;-:;,':;-iiiietobringthe 

""■    ''^-perior    f'o     7       ,      ;,'''''-;''''"''''i'  "'^''ore 

[<'i''^H.httoaska;,.,:,';;;i'»^^ 

.''y^'«'>-tio,-ari;  and  that  a  /,v  //•'•'■  .""'t'-'H'nt 
iiiJ-Mvant  or  e.vces.s  of  m.  «/''''''■ '■'■^■'''^"•- 
'■'""■t  "as  illeu^Ulv  I,  ;''■''''■';'!•■  "'at  the 
cy,'nsti,uted,wii|  be'^nVlic  e  ,  ,  "'."'  ."■'•^f-'"lariv 
m.^«.««^,,.Q.'',';-^';',|:-l>m,n  the  writ. 

C'lIALLEXGE. 

r-  HiG,iTor,.v,.erRIMfX,\,,  LAW. 
C'HA.AIP.ERs. 

CHAL'TER  OE  "i^x^OX  RAY  CO 
-See  HUDSON  J]AY  CO. 

GHAIJTE,;  l^^Y-s..    ip    ' 
t'iJKUJHTAIEXT. 

CHEATIXG. 

!  CHEgrEsi;^  jjiLLS  OF 

J^^XCHAX(--E,  &c 

<^'HILI)REX. 
.  ";'Tif:sor,.,,,AIJAlEx^-y 

(,;j-,[;U„,urvKonArc,„Ev„o,.e.NEGLI- 
-Kr^JI:;:^::"  "-  T^-'M,  ..«    WILLS   JxTKH. 

"iOSE  JUGI^eI^  JrDGMEXTS, 
CHURCH  CHOIRS-^.,  cURfi 

KlGllT.'S  OF.  ^ 
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CHURCH  DUES— St'c  TITHES. 

I.  Liability  fob. 

272.  A  person  ceasing  to  prol'ess  tlie  RoiiiJin 
Catliolic  religion  must  notify  the  cure  in  wril- 
in<',  in  onler  to  be  e,\einpt  from  eluircli  due.s. 
Gmlt  V.  JJiipuis,  1  L.  C.  L.  J.  'J4,  S.  C.  It<(i5. 


CHUItCHES. 

I.    AcnOl'TANCK  OF  WoUK  OX,  273. 

ir.  Action  acainst  'J'RUtiTEES  of,  274. 

in.    ASSKSSMKXT  FOH. 

Juns,lirtion  in-sec  JURISDICTIUxV. 
Liahilili/  to,  27!),  27(;. 
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273.  In  an  action  bv  a  contractor  , 
varJens  elected  lor'  the  construction  of  a 
church,  where  the  defendant.*  jjleaded  that  the 
work  liad  been  badly  done— Held,  continuing 
the  jutlcrment  of  the  court  below,  that,  after  the 
accepta'nce  of  the  work  about  the  buildin"  of  a 
fhurcli,  those  who  have  ca\iseil  the  building 
thereof  Ciumot  complain  of  delects  therein  that 
<io  not  result  from  defects  of  the  ground,  unless 
there  be  fraud  or  deceijtion.  Morrison  ei  al.  & 
Ihidnirme,  10  L.  C.  li.  (15  &  1  L.  C.  L.  J.  55, 
•Q.  B.  1865;  lti88  C.  C. 

II.  Action  again.st  Tkcstkes  of. 

274.  Where  action  wa.s  brought  by  a  pew- 
holder  against  two  of  the  tru.stees  of  the  churcli 
property,  to  compel  them  to  call  a  meeting  of 
the  proprietors  of  the  church  for  the  electing  of 
three  other  trustees— //(,'/(/,  that  the  remedy  was 
not  by  action,  but  by  prerogative  \yrit, and  the 
action  was  dismissed.  Smith  v.  Fisher  et  al, 
2L.  C.  J.  74,  S.C.  1857;  1022  C.  C.  P. 

III.  Assessments  for. 

275.  Liahiliti/  ^o.— Wiiere  the  wardens  ap- 
pointed for  the  construction  of  a  Ronuiii  Catho- 
lic Church  at  Lachine  brought  action  aganist 
the  defendant  fur  the  lirsl  instalment  of  the 
amount  ta.xed  against  him  for  the  construc- 
tion of  the  church,  &c.,  and  the  defendant 
pleaded  that  lie  had  been  a  Protestant  for 
upwards  uf  thirty  years,  anil  as  such  was  not 
liable  to  such  assessment— //tW,  that  the  only 
tiling  to  be  in.piired  into,  in  such  case,  was 
wlierher  the  delemiant  w.as  Catholic  or  Pro- 
testant, and  considering  that  the  whide  tiimily 
of  the  defendant  was  p'roved  to  be  Protestant, 
and  the  last  time  the  doleiidant  himself  had 
taken  the  communion  was  at  a  Protestant 
church,  and  above  all  considering  the  declara- 
tion of  the  defenilant  liimseif  that  ho  was 
Protestant,  the  action  must  be  dismissed.  Les 
Syndics  de  Lachine  v.  Lajlainrni,<J  L.  C.  J.  220, 
C.  C.  1862. 

276.  But  in  a  similar  case  by  tlio  same  plain- 
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tiffs— .HeW,  that  a  person  born  in  the  Roninn 
Catholic  faith  could  not  claim  exemption  from 
the  obligations  imposed  by  his  religion  by  thf. 
mere  fact  of  his  having  ceased  to  practice  the 
ceremonies  of  that  religion,  to  follow  those  of  a 
i'rotestant  church,  and  esijecially  where  the 
deeisory  oath  having  been  referred  to  deleii- 
dant  lie  has  refused  to  answer  as  to  what  lii. 
faith  was.  The  Si/ndirs  of  Lachine  v.  Tullm. 
0  L.  C.J.  258,  S.  C.  1862, 

IV.    DiSTL'RUANCE  OF. 

277.  On  a  certiorari  from  a  convictioii  l,v 
two  justices  of  the  peace — Held,  by  the  SupcriJr 
Court,  unanimously  setting  aside  such  convic- 
tion, that  an  intbrination  setting  out  that  tlie 
defendant  had  conducted  himself  in  a  disw. 
derlv  manner  at  a  church  door,  by  keefjini 
his  hat  on  his  head  <luriug  the  procession  oi  j 
the  Holy  Sacrament,  discloses  no  legal  oflWioe 
whatever.  Filiau  exp.,  4  L.  C.  R.  129,  S.  C, 
1854. 

278.  And  where  the  petitioner  was  fined  by 
a  justice  of  the  peace  for  having  insultd  » 
churcliwarden  outside  the  church  door  iiKcr 
service,  the  conviction  being  had  under  ; 
Geo.  IV.  cap.  3,  providing  for  tiie  mainteimnce 
of  good  order  in  churches — Held,  that  tlicr* 
was  no  oti'ence  under  such  statute,  the  act  m  \ 
having  been  committed  during  divine  service. 
Dnmimchel  cxp.  k.  Dalton  exp.,  '6  L.  C.  R.  493, 
S.  C. 1853. 

VI.  Sfccursale. 

279.  Tiiere  are  in  this  Province  succursjlt 
churches,  but  not  succur«ale  parishes,  and  .siicli 
cliurclies  may  obtain  registers  of  civil  iictw, 
but  at  the  request  of  tlie  parish  church.  Mem  I 
irtj'tf,  4R.  L.  376,S.  C.  1872. 

2.'^0.  The  church  of  a  canonical  parish  caniiui 
be  considered  a  succursale  churcli.  Ib,,C.S, 
li.  C.  cap.  18,  sec.  8. 
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I.  Action  by. 

281.  Church  fabriques  cannot  enter  inioJ 
law-suit  tor  anything  beyond  the  curreiil  *| 
ministration  of  their  trust  or  the  collection  1 
their  ordinary  income  or  debts  witlioiit  ikI 
authnrizalion  of  the  body  of  the  parishioneisl 
and  where  they  are  only  authorized  b;  >•! 
present  and  ex-cliurchwardens  they  muJii'I 


II.  Election  c 
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non-suited.    Lp  p„t.A  iv  if         .,,, 


n.  El,KCTION  OK  OffICKRS. 

tlie  election.    V-V^.,,/'  /  ''^  'y,?,''^''^''!'"'^'  i" 

2»;i.  An,l/,eA/,  also     hat   th^     '  •        , 
?uillierMcoi,l,|  U'con  ;»    p,    i    *  ""'''  "'"^  '"»'- 
■'f  >"an.la.Mus,  to  ca   '     ,    ,  '•V;'"''^"-^  '^  ^  "■'■''' 
i.igfurs-uch  electio     n     V     /  '"  *'"'  '"«■'■ 

iLecun.  an,l  .na  g     lit       ill   ir'"!'"  i'"""'^'  ''>■ 

-iA-W,  that    ?„',,''"'"  ";«''^'i'>'ofa  parish 
M>'yi'/«,  1  L.  c'  K  247  s  c    jl'T"  ''  "''  ''' 

hominateas  cwu  m'  fT'"'    ''''  '■*1'"«'''   '^^ 

Unvof  one  or  nioro     .uUl  ■  '  ."  ""  ''"'  ^'''■ 

«l.er  than  the  one^.i^f   ."'""■'  "»' ^  P^-rson 

lolsueh  persor    as  ci  m,  1,    "'*?"''"'  'H'>Hinatio„ 

»/-cj^i2i/:5.^i;i;Sr;^;';,,f'""^-e. 
foia.^e^tnnL;:;;':^,-^'^;;:^-;;/;?;;--^!! 

JlTuught  action  to  set  aside  the  ,      f'"'"'",'" 

fcrouiid  that,  l,y  the  iu,ul,  ^'^''-"^"1,  on  the 

|an.h,  the'wir  en      a       T  r"'**^""'''  '''« 

|ru»i  three  noniiVat eel  l?v  f        '  '''"■"-"  ^^'^'c't'd 

Ki -i-o  parish!";;:  !^'£t'^:!:Rr'''F  "•"■'''■"' 

l>on-y/^W,  that  no  sue  c?s  ,^  '''  "'^'""»'- 
Inihifithadheen  no  nr.^  ""J  "'"''  P'^^^^''^. 
fke  awav  Iron  tl  'e  '  a  ,  "°"  ot  custon.  could 
[friglutononlinat^:     fc;^[;-;:"Hlul,^ 
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w^';n!;;lJ'!o't!j,^;;"-l''!g.'l."t  the  cure 
''"'Glared  hv  the Tna'r  m,  ifcr  in'"      ""'     "''''=''"" 

ho1atn';;^S':;:;;i:-/;''--i.  meeting  should 
'l^'  "nal,le-.o  wr  ^r  r'ea  ,  tf '  T'^''^""''  ''^ 
"''.•P^etice  in  Fra,,oe  m  1,-  |'/'i  'V'''  '''."■''^ 
'«  .M  torce  here  in  t  ^<^V    '  t,e  /'   '"^^■'"'"^h 

V.    MoXEYS   OF. 

!;ii?;eco;.^-n?^;:,ir^:;.i;e  plaintiff  .ought 

!"•-  hands  helon.nn  /  o  the  T'^'  '^'T''^"'"'  i" 
ance  with  a  r,..^-o]  fo  ,  o  '  i  .  /•7'^'''''  '"  ■•^^'=^"-''- 
pnsse,l,  IHU  which  ale  a  £  |'7'1  'r^'"''*'''>- 
'•"•led  Iron,  hin,  h-  the  late  v,''  ''"''"".'•"  '>^- 
'hedelendant,  who  I  ,  |     1       "•p''f-/>Mtatu,ns  of 

.-ai,l  n.onev  in  the  1.     ;     ,':'P"'^  !'^'^  '^*'  t^"' 

on Iv  person   hy  virme     .' I        '!l'.''""'  ''"'■"'    t'"' 
risht  to   recLaU^old'H  ""''•'  ^'''°  '""'  '^ 

hrining  the  jiid.'nient  of  tl,/<  '  '''  •'^"'- 

Court/that  Hk.    «,    "    ^  "L  ^'     "'^   ^^'--i'. 
■spon.ihlo  lor  all    f   ,f .  '  '''"'''J"  "■''«   re- 

and  that,  bein  '  s,       e  hT'  '.''■/'''■/"'"•'•'/"", 

[abrique  to  order  tha      he     1     "l  ''""■"'  ,"''   ""■' 
han.ls   of  anv   ot    .v   .      '         ''^'po^ited  u,  the 

292.  And^^'afco   tla     ,f,r''''''*^'''^' 
"">'  tl'ere  ha,i  I  e  en  no  v-  |         "'  '''''■''  '"  'i"«^- 

''--i^i...one,sin;L"^^;£;,'te;-'^;;;!-f 

Vr.  Xame  or. 


I  W.  LUBILITV   OF. 

ISsl7L"rbodv'V"""  l>ad  contracted  with 
1 1^.  Meetings  op. 


VII.   POWEILS   OF. 

■ng  been  n.ade  without  Lt;tT''"/;;7 '"'^•- 
hrnimg   the  deeisinn  r>f  ,,   '""'^"V— //cW,  con- 

Buch  at.tion  cou  Hot  be  lr""Y'.  ^'^r'  ''"»' 
authorization  ohemrisl  ,•?""'*' '''"°"'  "'^ 
meeting  of  the  narisl  n  '','"''  ""''  "'at  a 
should%ecXCn°"lT.'"''  "r''  l'"W 

VIII.  Rights  and  Powers  of  Ci-re. 


« 
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crent  comluct  in  tlu'  choir,  for  a  year's  salary— 
Held,  that,  aiM'.ordinj^  to  the  lUistoiii  of  this  pro- 
viiico,  the  c\u('  has  an  alisohitfCiiiitro!  over  liic 
ciioir  of  the  i:iiiiroh  iiiidor  him,  uihI  tliat  he  lias 
a  perfect  ri.L'ht  to  accept  uiiy  one  in  tlie  elioir 
whom  lie  thinks  wortliy  or  iliseharije  ihem  if 
unworthy,  liuuilrcnult  k  Lc.s  Car^  el  ylitrijiiil- 
liei-.i  lie'  I'd'Juvre  el  Fdhriijiie  de  In  I'liraintic 
cle  la  VisitdliiiH  dii  Sait't  uii  h'ecullel,  I  K.  L. 
W.i,  C.C.I  SOD. 

IX.     W.MIDKNS    Ol'. 

2!>'i.  Efiih'iu-e  of. — Wardens  appointed  for 
the  eonstruetion  of  a  ehurcli  are  eoinpetent 
witnesses  in  all  matters  in  wliieli  they  have  no 
private  inteicst,  and  whicii  relates  to  allliirs 
m  which  all  the  jtarishiuners  are  interested. 
Chcvrcfitt  V.  Ia's  Si/ii(lii's  (le  lit  J'ltroi.sse  de  S'e. 
Jlelhie,2  n.  ]..  Un.L.  C.  iMIiD. 

211".  LiahilUij  iif. — And,  in  an  action  by  a  con- 
tractor for  the'omstnietiun  ol  a  church — llehi. 
that  the  wardens  aiipointed  for  that  jnirpose 
Ibnn  a  corporation,  and  r.s  such  cannot  biml 
themselves  except  liv  writing.     lb. 

21)8.  I'oirer.i  (//'.— Where  action  was  broUL'ht 
by  an  insurance' company  as  the  xubroi/'is  oi' a 
iilbrii|Ue,  the  loss  on  whose  l)roiierty  by  fire  tiiey 
iiad  been  olMij:ed  to  pay,  in  consc(|uence  of  the 
fault,  etc..  of  the  defendant— 7A'/'^  that  the  ward- 
ens In  charire  liad  i)ower  to  receive  the  money 
under  such  "instirance,  .irrant  a  discliari^e,  and 
subniL'ate  the  piainlilfs  in  their  rifrhts,  but 
could  not  Ically  make  an  assiirriment  by  way 
of  sale  ol  any  siich  riL'lilx  and  actions  without 
siieci.il  authorilv.  T/ic  Qiiehir  Fire  A>imnince 
('„.  S-  M'd.son  ei  al.,  1  L.  C.  U.  222,  P.  C.  1«4G 
k  ls,-,l, 

2".l',>.  On  a  proceeding  in  the  nature  ot  a  quo 
wirniJilii  a:.rainsl  a  person  lioldinjr  the  olHce  of 
wni-ijiiiUiir  eii  (■/din/e  —  llcl  l,  tiiat  the  iiinri/iiil- 
licr'eii  c//(/)v/c'  had  alone  the  right  of  receiving 
moneys  due  to  the  Jaliri'/iie,  and  that  the  ap- 
pointment by  the  anrien.'i  iiKnyiiillier.'t  of  n  prn- 
curenr  fiiliiieien  was  illegal,  and  the  party  so 
apixiinied  was  ordered  to  abstain  t'rom  exercis- 
ini'lbe  duties  of  his  olHce.  T'liUefer  es  (/mil.  v. 
Belan:ter.  1  L.  C.  It.  322,  S,  C,  18,-.l ;  k  art. 
2','2  fniprn. 

800.  In  nn  action  by  a  contractor  for  the 
construction  of  ii  chapel — //'/'/,  that  one  (it' 
the  .yi/ndir.'i  appointed  lor  the  construction 
could  not  present,  as  agent  of  a  contractor, 
tenders  on  behalf  of  siudi  contractor  to  the 
wardens,  as  the  two  qualities  of  warden  and 
agent  of  the  person  tendering  were  incompat- 
ible C/ierrrfil.i  it  Les  Si/ndii'-f  de  la  Farnisse 
de  Sle.   llelnn;  2  U.  I,.  Ki'l,  S.  C.  Isllil). 

301.  Thedclt'iidants  werechurchwardens,  ami 
to  an  action  against  thcin  Ibr  |)ayment  of  an 
ainounl  claimed  by  the  plaintill'  Ibr  (jversee- 
ing  certain  work.s"  done  to  the  cliurch  and 
pacrisly,  tliey  pleaded  tliii'  the  work  was 
BO  defective  that  it  would  have  to  be  rebuilt, 
and  tlie  ))laintilf made  amotion  to  reject  their 
plea  on  the  ground  of  want  of  authorization 
and  statu.s— 7/ti/'/,  that  under  the  circum- 
stances it  was  a  matter  of  discrel ion  with  the 
court  whether  the  motion  should  be  granted 
or  not,  and  the  allidavit  did  not  juslily  the 
court  in  rejecting  tiie  defendant's  plca^.  I'n- 
charmev.  Morrisonetal.jHL.  C.J,  lt>0,S,C.l8(J4. 
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302.  W//((.v  o/;— Wardens  elected  Ibr  the  cm- 
stniction  of  churches  bellire  the  operalion  of  C.  S, 
1j.  C.  cap.  IS,  sec.  21,  do  not  iiirni  a  corporal imi, 
Diiiliariiie  v.  Moriindii  el  uL,  H  Ij.  V.  J.  117, 
S.  C.  isi'il;  k  Jidii  V.  Ijex  Si/mliff  de  la  Pii- 
roisxe  de  Sle.  Marl  lie,  11  L.  0.  .1.  74  &  17  1. 
C.  n.  1I1,S.  C.  isili. 

;i03.  Hut  held,  later,  wardens  niijjointed  liirllif 
construction  of  a  church  Ibrm  a  c(jri)orati(Mi, 
and,  tliereli)re,  cannot  biml  themselves  e.\cc|ii 
bv  writing.  V/i(vreJil.i  v.  Leit  Si/iidic.i  de  In,  I'u- 
rbisse  de  ^7e.  JMine,  2  K.  L.  llil,  S.  C.  IHd'j. 
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CllUltCII  I'EWS, 

I.  Dkstin.miox  of,  304. 

II.  LK.\st:  OF,  305,  ;!0(i. 

III.  PuKsciiii-Tiox  OF  Rk.nt  of,  nce  I'RK- 
SCI'ilPTlOX. 

IV.  llioiiTs  OF  Skh;xiors,  307-311. 

I.  I)KST1N.\TI0V    OF. 

304.  A  ]X'W,  which  bad  been  erected  in  llic 
parisli  church  of  Cliateauguay  liir  the  use  ol  ih,- 
idioir  on  holidays,  having  been  rendered  u-i'li>. 
Ibr  thai  ]iur)iose  by  a  gallery  being  built  al«i\. 
it,  to  whicli  the  cli(jir  was  removed,  one  ol  tli. 
wardens  took  njion  himself  to  sell  it,  and  it  ua- 
sold  by  auction  to  the  highest  bidder.  On  ai'tjui; 
to  seta-ide  the  sale  as  nnide  withoiit  aniliurin. 
and  Ibr  damages — Jiclil,  ihat  the  lestinatiuii  oia 
jjew  in  a  church  cannol  be  changed  willKuit  I'n 
consent  and  iilter  delilieration  of  the  cliiuvL 
tabriipie,  and  that  a  meeting  of  the  jiarisliKiiur- 
to  autliori/e  the  liibri(iue  to  bring  such  atijii, 
was  properly  called  ami  presideil  <jver  by  ilif 
cure.  L'eid'  v.  Tlie  Cure  and  Maiynillicrs  J* 
ahaleaui/uai/,  l^  L.  C.  R.  290,  Q.  B.  isrtli. 

II.  Lfasi:  of. 

.;05.  Where  the  plaintilf  .-Tiuglit  to  recover  jdv 
.session  of  a  ))ew  in  a  church,  of  which  he  liiiil  a 
lease  llir  three  yeais  from  the  deU'iidant,  bill  tin 
delendani  pleaded  thai  bv  a  clause  in  the  Iwi-vi: 
was  to  become  null  ami  void  i/t' j(/((»o,  willmni 
notice  or  other  liirniaiity,  on  delimit  by  the  lew 
of  payment  of  the  rent  as  stipulated  and  allfL'pl. 
al.-^o  "that  the  plainiiH' was  in  such  delimit, iiw  I 
that   tliey  bad   a   right,   notwithstanding  olIiT  iJ  | 
the  ])laiiiiill'  til  pay  the  rent,  ami  thede|iosit  ol  lli- 
amoiinl   with  bis  aclion,  to  siibiet   the  |ic\vii!fi 
to  deprive  the  iilaiiiiilf  of  the  enjoyiiient  llicif;  I 
—  Ifeld,   i:onliriiiing  the   decision    of  the  onin  [ 
bidow,  that   a  stipulation  such  as  that  plraW 
(^ould  not   be  considered   as  fomiiiinatory,  lull  I 
must  be  strictly  enlbrced.     Jiiclutrd  k  The  Viml 
and   Mtn/itillicis  de  I'dinn-e  el   F\OirhiM  it  | 
Qiiehee.  r^' \..  V.  R.  3,  (^  Ii.  Is.jl. 

3(l().  The  til-.iinlilf  broughl  iiclion  coni|)liiiiiii!i  | 
that  lie  had  been  deprived  of  his  Jiew  In  Si, 
An.lrew's  (!liurch.  which  he  had  u.-ed  lor  soviTi' | 
years  previous,  and  had  been  caused  sreat  tre- 
ble and  annoyaiuH'  by  the  deleiidants  in  coliiiK- 
tion  therewiih,  and  "asking  liir  damages.  Tin 
deli'iidaiiN  pleaded  that  the  holding  was  a  yiwlj 
one,  payable  in  advance,  and  which  tliey  limlllit 
ii;;iit  of  jiiunling  or  refusing  a  continuance  uii 
the  end  of  the  year— i/tW,  reversing  the  jiiJf 


iiicnts  of  botli  (1 
Court,  that  as  o 
I'oiigregation  hav 
llie  implied  con 
joined  the  congre 
not  he  arbitraril' 
Among  these  ri^d 
ami  pews  on  the 
all  llie  olher  niei 
(it  retaining  tlicni 
rules  and  usaces 
Tlie  Mill  is  tern  ai 
Church,  18  L.  C. 

IV.  RionTs  OF 

.107.  The  eldest 
I  (iitlicr'.s  widow,    is 
jiiiri.sji  ehurcli.    Jio 

i?(i.  K.  n.  isiy. 

'MjH.  In  un  actio 

fiffliiiist  the  .seignior 

lie  had  been  in  the 

I  ill  llie  church  for  a 

ling  anything  therel 

iilei'lnred  e.vemjit  fro 

jiiii-'-^iich  pew,  and  i 

liiii\vay_y/e/,|(,  the 

Intled  to  the  u,«e<~''a 

tier,  liiit  he  coukJ  c 

llTaiited  the  hind  to 

Jiiidatitle  to  that  e( 

ICiiri,  dr.,  de  la  Fa, 

iBeiiiibieii,  4  L.  C.  R 

'M.  Action    bv 

i.'ainstllieCure,"&c. 

WjKftv,  such  C.S  the  us( 

I'lily granted  toseigni 

I'Mfe/erasoneofthe 

Wfem-d  and  of  the 

|tiil  that  by  Die  eili.et 

Iiction  they  exercised 

liiiicial  jxjwer  havinu 

psftl  to  be  entitled^ 

|iirti(Milarlv  to  pews  it 

Pe  Cu,%  ,fv,.,  of  ihi 

'■^■R.  1 7i5,  .S.O.I  H;' 

J  jlO.  The  plaintiff  v 

iB.-suleofthe.'.^eignio 

■*l  liceii  ill  possession 

'  ■■"•^^'i  seigiii(jrv,  inci 

If.  «'igiiiorial   pew,  c 

ffi-li  ciiiirch  for  .some 

r'.viiit'  his  riLdit  to  SI 

l""'li-'la'd-//,;W,(.onl 

l"rt  bel(jiv,  that  the  I 

r  iMVt  jiarish  church 

■iii'h  li(..|,j,ij,,,,i  ,,,  ),j,„^ 

|;ilf?o.s,  acipiircd  tha 

fl  ehurcli,  and  by  Ja^ 

epropnctorof  lli'oseij 

ii'iwliieli  it  remained' 

^tiehamheauU  &  Ou 

'•  And  held,  al.so,  t 
' '!"('  (if  such  jiew  w 
peaii.i  .simple,  and  si 
|mii..t,iie  the  imtrou 


Itfe:::!^^"  ■""- 
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incuts  or  botli  tlie  Qiioom's  Ron,.),  „    l  c 
Court,  thut  us  .•..M,M,  .,!.,."':',"'''. '^•'I«''''>' 

Anionj:  these  rii;l,ts    v  s  ,L  \,  '"     ''ri'.'"""''"''-. 

rules  a,.,i  T.sa.'e       f       ?   |  „  ''l'''  '"T"  '"  ""' 
Church,  18  L.  C.  J.  ll/i's    C.  StJ.  ^'"'''•^«'* 
IV.  RioiiTs  OK  SMaxioiis, 

I"  tk.  cht.rch  for  a  .H,n    k'  o   v  7,-  u  u      1'  '"'"' 

jgranted  tl,e  (u.kI  to  l„iil,i  the  ,■    ,    ,  ".  l" 

Ikdatitle  to  tliat  elik't    „  )  H  ,  .         '  ""'  "  '" 

\&m,hwu  4  L.  C.  K.  ;^2l'  S  C   H54     ^"""''  '^^ 

fe^'i'Si  Sri' 

Mlliat  l.y  the  et  ect  of  the  eonai,,.  .   ,i       •    '•  ' 
fiction  thev  exe,vis«l     a     „^       '.'"i'  "'V'."'''^- 

ljrt,.mlarlv  to,,ews  i„  eh,„vhe,s    7  ;;„"';     '."^  ^ 
f  i  been  in  pussessiot.  of  all  the  ri^I  !    ,;,: 

I  proprietor  of  the  sei.rni,,rv     ■  ,  „:    '  i       '  '" 
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C'HUKC;!!  SYNOD. 

I-    CoNSTITfTlOX    OK.    ;iI2 
'I-    JlKl.SDKTlo.V    OK,    .'{l.i. 

I-    COX.STITITIO.V    OK. 

^iyr^^^A^::::f^^\  -r>i-.tion  o^ 
1«70.  --""le^jii  ij.  C.J.  1(!3,S.  C. 

"■    JnilSDICTlOX    OK. 

r'eclion  ufla■;lee,4R^is  i,    r''"   '"'';'-''"•  *»'« 
I'l'  f^atisliictorv  1  V    I  e  ,    ,       ■l'^""  "'"'  "''""'  to 

-a.Mi-KMhe'oirtiL  :^;;:':;;^«^;^:'^''J'- 

i;"iiipotent    for    the    svi.Xl    .        ^•'. " '■""'»'■ 

v"ii'iitvofth^,  ;u, ,?  .,wi ""'""'"  "'^° "'« 

-"•  i"  any  «av  t       ,v      "      r  >  ''  '''"''>'  '"^'etinR, 


CIIiCUIT  comiT. 

I.  JiHisi.tcTioN  OK,  sec  JURISDICTION. 


CIVIL  COUETS. 


JUittenU^  "''   '^  "^"^"^^  MATTKUS,«e 


CIVIL    DEATH-&e    CIVIL    ST.t- 
TUS. 

CIVIL  STATUS. 


h'.'o'^orltel''' ,"''"'  *''"*  ■*"  '^•^""n  to  recover 

r  ''"^  the  patroti  i„  the  i,,,,^  ,;«/,„;;';;, 

|lXte.-Ej"  ''PP<""«'"1  Supremo  Court  nre  R9 


I.  Civir,  Dkatii,  Hlt-.Si:. 
H.  t  ivii,  J{i(iiiT,s,  ;^i,s,  319 
lir.  Ok  a  Famii.v,  320 
I^  .  Ok  IIkiks,  321. 

V  Oi.-  WiKj-;  OR  CfiiLUREN-    322,  393 

V I  Phouk  ok,  .321  '        • 
V,I(.  U-vrtKicA-noN    „k  Acte  ok  Bntra,  ,« 

AVIII.  Reclstkus  op,  325-328 
IX.  KioiiT  OF  Action  to  EsTAtiLisu,  329. 

I.  Civil  Deatu. 

could  ,.otobt.;f,.the'c^;;:;R;::i^'oSiSf 

•lasiin.oh  as  l,e  had   l,ee„  co,uJen.,u.d  to  ,1  „,  ' 
b}-  court  „.artial  i„  1«39,  u„d  that  "he  eff^cTof 
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such  conileinnation  wnn  an  attaimlrr  of  nil  his 
proiwrty  and  civil  i'ij;lits— //^A/,  inain'iviniii)_' 
the  Piit'oial  r('|)li['atioii  (if  (lu-  (Icfi'iiilaiil,  that, 
notnithstandiiiii  the  iiarilon  <if  llor  Majf^tv, 
since  granteil  to  tlie  jjlaiiititf,  he  lind  net  the 
civil  cai)acity,  a  enter  eii  JiiKlire,  and  could  not 
reveiidicate  liis  projiertv.  Rnr/iori  v.  Leduc,  1 
L.  C.  J.  '2r)2,  S.  C.  IMO";  30,  ?ec.  '),  k  :w  C.  C 
,'515.  Anil  in  a  case  where  the  defendant  had, 
in  18.S!),  been  condemned  to  perpetual  exile  for 
having  taken  part  in  the  reheflion.at  which  time 
hip  properly  was  confiscated  and  sold,  and  his 
wile,  who  was  in  community  with  him,  lioujrlit  in 
some  of  the  iminoveahle  propeity  with  money 
which  she  horrowed  for  that  purpose — Held,  iii 
an  action  lor  sejiaration  from  hed  and  board, 
brouL'ht  by  the  wili'  some  years  after,  when  the 
husbauil  iind  returned  under  a  i;eiu'ral  iiarilo?i 
and  been  reinstated  in  his  civil  rights,  tlial,  as 
the  wife  after  the  civil  death  of  her  husband  had 
never  demanded  the  dissolution  of  the  com- 
munity,  hut,  on  the  contrary,  had  claimed  that 
the  money  borrowed  by  her  for  the  purpose  of 
buying  in  the  said  property  was  a  debt  of  the 
community,  that  the  immoveable  proper'y  in 
question  belonged  to  the  community,  and  could 
not  bo  awarded  to  the  wile  as  her  property. 
Cartier  v.  Bec/ianl,  1  L.  C.J.  44,  S.  C.  185ti ; 
1310  C.  C. 

."JIG.  In  an  action  to  recover  a  debt  ilue  by  the 
defendant,  in  which  theqtu'stion  of  signification 
of  transfer  arose,  the  transfer  havinj:  been  nimle 
while  the  defendant  was  confiiu^d  in  the  pro- 
vincial penitentiary  for  forgery — }Iel(l,  that  a 
person  so  conlined  was  not  civilly  dead,  and 
that  a  signification  made  to  his  wife  during  that 
period  was  valiii.  Jfoirell  v.  D<ira/i,  2  L.  C.  J. 
20S,  S.  C.liSiW;  31  C.  C. 

317.  Where  tlie  plainlifl' pleaded  to  a  motion 
for  peremption  ot  the  /».s/(()(ccthat,  having  taken 
solemn  and  perpetual  vows  as  a  re/h/ieiise, 
she  was  eivi'ly  dead  before  the  peremption  was 
acquired,  and  therefore  the  peremption  was  in- 
terrupte(i — Held,  that,  supposing  the  plaintiti' 
were  civilly  dead,  a  point  tlie  court  would  not 
decide,  that  the  detcndant  not  having  been 
notified  of  the  tact,  it  could  not  take  away  the 
right  of  peremption.  Delieavjen  v.  Massi  fih, 
7  L.  C.  J .  105,  S.  C.  1803 ;  34  C.  C.  k  455,  sec. 
2,  C.  C.  P. 

II.  Civil  Rights. 

318.  The  civil  rights  of  an  individual  in  this 
country  are  not  affected  by  the  sentence  of  tlie 
courtsof  a  foreign  state,  as  the  enforcement  of 
such  sentence  by  a  foreign  power  would  be  a 
violation  of  public  law  and  of  the  law  of 
nations.  Addavis  k  Warden,  6  L.  C.  R.  237, 
Q.  B.  1856. 

319.  Action  was  brought  against  the  repre- 
sentative of  a  woman  condemned  to  death  for 
the  murder  of  lier  husband  for  the  amount  of 
several  written  obligations  signed  by  her, 
between  the  time  of  her  accusation  and  her 
conviction,  for  defraying  the  expenses  of  her 
defence — Held,  that  she  could  validly  enter  into 
Buoh  obligation  during  the  trial,  and  the  holder 
had  a  right  to  recovei  thereon  iroin  her  repre- 
sentatives. GauUier  v.  Jontras,  1  R.  L.  473, 
S.  C.1869. 
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III.  Of  a  Family. 


320.  In  an  action  to  annul  amapriagc  enternl 
into  after  the  parties  had  lived  together  for  scnif 
years  and  hail  children,  but  solemnized  just  iwo 
ilays  before  the  death  of  the  husband— 7/(((/, 
that  the  status  of  a  liimily  being  indivisible  it 
cannot  be  recognized  by  certain  nionbers,  ainl 
disputed  bv  other  members,  of  the  same  lainilv, 
Srnlt  k  J'diiiief  et  al.,  4  L.  C.  J.  149,  Q.  li. 
1857;  k  3  C.  L.  .1.  k  11  L.  C.  J.  289,  k  V. 
L.  C.  R.  283,  P.  C;  151  C.  C. 

IV.  Of  Heirs. 

321.  The  status  of  heirs  is  not  properly  ili. 
status  of  aperson.  Charbonncau  exp.,  7  ]>.  ('.  J 
122, S.  C.  18U3. 

V.  Of  WiFK  OR  Children. 

322.  The  plaintiff  brouglit  action  to  set  qm.Ii 
the  marriage  of  her  brother,  on  the  ground  thu'. 
lie  was  /)(  extremis  at  the  time  of  its  solemniza- 
tion ;  and  one  of  the  exceptions  iileaded  «;i- 
tliat  the  plaintiff  being  only  a  relative  of  iii. 
deceased  in  the  collateral  line  was  not  enlirki 
to  demand  the  nullity  of  the  marriage— //iW, 
that,  wliere  the  status  of  the  wife  wus  recogiMzw, 
a  collateral  relation  had  not  the  quality  i< 
dispute  the  marriage.  Scott  &  I'aqnet  et  ulA 
L.  C.  J.  149,  Q.  B.  1857  ;  151  &  155  C.  C. 

323.  And  where  the  plaintiff' had  in  such  casf 
also  acknowledged  the  status  of  the  chiMni!- 
Held,  that  she  was  thereby  precluded  from  J;- 
juiting  the  validity  of  the  marriage,    lb. 

VI.  Proof  of. 

324.  In  the  absence  of  registration,  the  civ:; 
status  of  a  person  can  be  proved  by  the  say- 
ings of  his  parents  and  bv  witnesses.    Molz  v. 
Moreau,  7  L.  C.  R.  147,  S.  C.  1855;  51  &  23i| 
C.  C. 

VII.  Registers  of. 

325.  A   dissenting  minister  of  a  ProteMaw 
congregation  is  not  a  public  officer  nor  a  iie^utj 
in  holy  orders  recognized  bv  law,  antl  tlii'rtlifl[ 
cannot    keep    or    authenticate    a  register   ' 
baiitisms,  marriages  and  sepultures.*    Smlt\ 
exp.,  2  Rev.  de  Leg.  332,  k  8.  R.  90  k  149,  K.l 
181(5.  I 

326.  A  minister  of  a  Presbvterian  congreji- 
tion,  in  communion  with  the  Cliurch  ofScotlani. 
is  entitled  to  keep  registers  tor  baptisms,  mjvi 
riages  and  burials,  notwithstanding  that,  in  il;tl 
place  where  he  officiates,  another  church,  abj 
in  communion  with  the  Church  of  Scotland,  hi'l 
been  previously  establi.shed  under  the  authoriij 
of  the  government.  Cliigston  exp.,  S.  R.  i^<t 
K.  B.  1831.  I 

327.  Entries  in  the  registers  of  birthf,  nifj 
riages  and  deaths  may  be  amended  by  order  si 
the  court  on  application  and  due  proof,  ilml 
exp.,  I  L.  C.J.  J.97,S.  C.  1865;  52  C.  C.     ' 


•  Obsolete,  BPO  9  ,t  !0  Geo.  IV.  cap.  76,  &  1  Wil'-I'^l 
cap.  66,  A  3  Will.  IV.  cap.  29,  aiid  decisions  »«;.-«■ 


IX.  Right  of  I 


I.  Cannot  ut-  Co.v 
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328.  Where    the  cleCen.Jnnt,  a   priest    nfior 
m&rrynig  a.   coupe  eiitereJ    in  tl„  T  ■  .         . 

j)artie8  mterested  into  tiie  cr^,  L,:  '  ""  "l*^ 
III  que..tion  erase,!  1  ut  Vim  '•/'"' '""''''•' 
neveVtlieless,cou,emei,n-       '■''''''''    '''''' 

public  oliicer.      Cot^  X^  /)  r-     \         ^''  '^'*  " 
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IX.  KiGUT  OF  Action-  to  Estahi.i; 


:il. 


CLAIMS. 


I.    ExTr.VCTtON      OF 

'PAYMENT. 

U.  Of  Part.vkhs,  see  PAllTXERSHIP. 


see     OBLIGATIONS, 


CLETIGYUEN. 

I      ^-   C.tN.VOT  BE   Co.MPhl.I.KIJ  To  Jill-v  .v  TT 
[sECKATfUGKOmj,  ;j.JO.  '^^^'•''i    I.N'UxN-COV 

n.  LiABiLiTv  OF,  •«i_3;j(;. 

I.  CaXN-OT  Uii  Co.MFELl.tU,  &c. 

[aS«?t;,ri::'";i;:---i^ti.erectoror 

|.b,,>vheretL;;ei^«^:^,l,^;^;-'|-//«W, 
■apart  as  a  bmial-.'n.m       '''^,"- ™"^'"' '^'I'l  .set 

If.   LlAHIIJ'.'V  OK. 

i>r  t  J;in;,'^^';:;;,°;.''--^-  "^-n«t  a  pries, 

W'/,  rev  .r     ,V,  r"!  .'".'I'l^^'it'on  of  hanns 
|o«'.  tliat  tile  Xf^n        /'^'^'■■"S"'  <"  tl-e  court  l,e- 

l«l'Tication  on  r,m;         .   ',"'   '"^'«i'"l   without 
!>'  l-e  l"ul  act      i.      '  "'V'^' ""'""t  p!ea,le,l 

^>"i  the  nS'Jy/':  r^'''  '\  "'•«"«^,  '-^''t''"'-' 
"S(     /it'W,  oil  the  autliority  ol' 


-^i:^:rht5;?ti;i;';r,*''^''«'^"''«''^i-'j 

tlie  JuMia.^.  '  •'  ,  "  """•;■  f-''""'  '""1'  that 

si.xteen  vei I's  ,     i",  "''"  "   "'^'  l'l"ii"ill'.  u  lad 

ly  aske,l  them  t    '^r  i , .  V     7'l':'"i;"'t  l'u>l  mere- 

oC  dama.'es  for  si ,     '  .        ^.'■^^"''^''''S  an  action 

:- w  ■;^'-n:  a,3  ? 


CLEIUCAL  ElflJOE-;^,,  BILLS,  &c 


CLEIJK. 

I.  AcijxcY  OF,  .sreAGEX^Y 
iI■  Ok  Ciiicrir  Coi-HT. 

Liiihiliti/  ,)j\  3;^7, 
Power  (if ,  ii'J.S. 
III.  Of  Police  Col'rt,  ;i.3|), 

II.  Of  CiRci'iT  Coi'itT. 

3,37.  Liahilitri  o/".— Tlie  elevt  ^f  n      r.- 
Court  i,s  liable  f;M^.^l,,,a.'es'Vu  HI       )  ^'•'■'"'' 
oHu,  illegal  writ  of  aS,e  f    fe/^  "^'^'"^ 
i/«/..,.<  et  at..  4  R.  L.  140,  S  C    ISr'        "'""  ^■ 

Court  can„o,ex4ise'lLai°:3;!;^hf;;;:g 


5l 


" 


i 
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of  tlip  (•ouiilv.i'voii  ill  liif- ul)stiiico  ami  when  tlie      statute  \vlii(^li  siiliHtitiit(>,>^  citlior  pruvisiona  for 


paiticH  wdiiiil  luMH'f'sai'ily  sutltT  hy  cR-iav,  ami 
wliorc  tilt'  clerk  iiad  <;raiiteit  the  petition  uftiie 
Iilaintiir  wlio  ileiiiamied  poMsesHion  of  a  liorse 
wliieli  lie  hail  altaeheil  by  Kiii.iie.  revciitlinilidii 
—  Ile/il,  ill  iii.-'eriptioii.heHire  the  jmli^eH  in  term, 
that  tiic  action  of  the  elerk  would  he  set  asiile. 
Larosev.  Lurose,  ;i  U.  L.  WW,  S.  (".  h'<71. 

III.  Ok  Poi.ick  CoiuT. 

XVi.  Pdwrr  «;/.— Where  the  clerk  of  the  Police 
Court  was  eomiiictinf;  the  prosecution  of  the 
(letii'miaiit,  ami  it  was  uhjected  to — Ihlil,  that 
only  the  parties  themselves  or  their  attorneys 
could  So  plead.  Tlie  Coiitain  tif  t/ie  cessrl 
KlaiK/er  Anna  Beliun  v.  i'a«/.so/i,  3  R.  L.  62;i, 
Po.  Ct. 


CLEEK  OF  THE  COUKT. 
I.  LiAiiii.iTY  OF,  see  PROTHONOTARY. 

CLERK  OF  THE  CROWN. 

I.  Duties,  &c.,  in  Casks  of  Criminal  Inkoii- 
MATION,  310. 

II.  PowKusoF,  ;U1,342. 

I.  Duties,  &c.,  op. 

340.  On  an  application  for  a  criminal  infor- 
mation—  Held,  that  the  (lutie.s  ami  powers  of 
the  clerk  of  the  ciown  in  puch  case  were 
analogou.'f  to  these  of  the  master  of  the  crown 
office  in  England.  Gui/y  wp.j  H  L-  C.  R.  353, 
&9L.  C.  R.  51,Q.  13. 

II.  Powers  of. 

341.  Notwithstanding  C.S.  L.  C.  cap.  77,  nee. 
73,  which  says  "  that  no  clerk  of  the  crown, 
while  he  reniains  .such,  shall  practise  as  an 
advocate,  proctor,  solicitor,  attorney  or  counsel 
in  Lower  Canada,"  a  clerk  of  the  crown  being 
a  Queen'.s  counsel  is  not  debarred  from  appear- 
ing in  open  court  and  conducting  a  case  on 
belialfofthe  crown,  and  such  clause  must  be 
construed  to  mean  only  that  the  person  holding 
the  office  of  clerk  of  tlie  crown  cannot  practise 
for  individuals.  Heiiina  v.  Lehavif,  9  L.  C.  J. 
197&  1.5  L.  C.  R.  2iil,Q.  15.  180.'). 

342.  And  nemhlc,  that  the  clause  in  question 
would  have  the  same  application  to  a  clerk  of 
the  crown  who  was  not  a  Queen's  counsel.     lb. 


those  of  the  code  without  mentioning  any  \>\\r 
ticular  article.     6'»(/v   v.   Hi<iwii,.'A   R.  L, 
S.  C.  I,s71  ;  k  Q.  3rV'ic.  caii.  7,  sec.  10. 


CODE  MARINE— See  MARINE 
CODE. 


CLERKS. 
I.  Privilege  OF,  see  PRIVILEGE. 


CODE  CIVILE. 

I.  Interpretation  of,  343. 

343.  The  clause  of  the  act  of  interpretation 
wlilcli  reqiiileri  liuU  wlieli  an  article  ol  ihe  code 
is  abrogated,  the  article  itself  shall  be  expressly 
designated,  is  without  effect  when  opposed  to  a 


CODICIL— Sec  WILLS. 


COERCION. 

I.  Payment  Outained  nv,  nee  PAYJIEN'T 


COHAISITATION— &e  CONSORTS 


COLLATERAL  SECURITY. 

1.  Rankino  on,  see  BILLS  OF  EXCHANGE 
AND  PROMISSORY  NOTES,  DlSTRlliU- 
TION,  SURETYSHIP,  &c. 


COLLECTOR  OF  CUSTOMS— S« 
CUSTOMS. 


COLLECTOR   OF   INLAND  RE- 
VENUE. 

I.  Costs  Acainst,  see  COSTS. 


COLLISION— 5'ee  MARITIME 
LAW. 


COLLOCATION. 

T.  Of  Creditors  in  Insolvency,  see  INSOL- 
VENCY. 

II.  Oitorition  to,  see  OPPOSITION. 

III.  UnIIER    .IriKiMENT    OF    DlSTRIBl  TlOX,  .'()  I 

DISTRIBUTION. 


COLLUSION— See  ACTIONS   li 

SEPARATION. 


COMMERCIAL. 

I.  Actions,  .see  ACTIONS. 

II.  Sale,  see  SALE. 

III.  Transaction,  see  TRADER.. 


COMMISSION, 

L  Del  Credere,  see  AGENCY. 

II.  In  Bankrvptcy. 
EJfect  of,  344,  345. 

III.  On  Advances,  34G. 

IV.  On  Sales,  347. 

V.  Pkoceedings  by,  348,  .S49. 


If.  In  Baxkri- 


III.    Ox  Al.VANC 


IV.  Ox  Sales. 


V.  PliOCEEDlNGS   li 
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If.    r.V  nAXKIUI'TCV. 

314,  K/fWl y.—A„  KiifiliHl,  co.ni.iissinn  in 
lmiil<nipu-y  ,|,„.H  nut  opomte  in  Caniuia  a.s 
ii.i  iihsuinto  c.Mivoyuncc  „f  tlu.  l,Mnki-n|,l   pro- 

licny   to  the  iissijrni'cs,    ■  ,|ut..s  it  allirt  llio 

priv.lcjri'.s  o(  pruvindal  c.-e,|it.,r-,  l,ut  li,o  an.si.'. 

l-ani<nipt,  an,!  nnt   of  (1„.   prncVnlH    lake    tl,. 
., arc  whirl,  lu.j,,,,;:,  ,„  ,1,0  Im,;;!!,!,  ,,,.„|j,,,,, 
ISnirn  V.  ,  n,/n:s,m  ct  Ihmdull,  2  Hvv.  ,k.  J.,'.,r. 
1.1,  K.  H.  lt<ls.  '^ 

ill").  A  iM.inniission  in  hankriiptcv  cannot  su-. 
P;:";  pn;cc,.,  ,n;,M  in  cxccntiun  ..t'a  jn.l^M.K.nt 
.1  the  L<m.-t  ol  (noons  IJcnch.  Marfmlanc 
K.Lmclotic  Jiraii//,  1  IJov.  de  l/'g.  .15,  Q.  JJ. 

III.  Ox  AnvAM  Ks. 

:i4fi.  The  plaintifi;-,  who  we  •(>  in  tlie  hahit  ot 
a,lninciM<;  e<npj,lie..  „f  jroo.js,  ca.sh  an,l  ne-u- 
iiihe  8ecni-itK.s  a.s  rcriiiire,!  from  time  to  time 
by  heir  CM.-tumer.s  to  .-iipport  them  in  their 
licnling.s  retnrn.s  hein;;  made  by  snch  en.s- 
lonuTs  at  their  convenience  in  tlic  frei-ht  of 
produce  Iron)  the  upper  countrv,  an,l  in  the 
traiLster  ol  ves.«els  ami  hai-e.s'  and,  in  pav- 
mentotca.'^haml  negotiable  ^^ecuritie.-,  cl,a'-c,l 

1  aconimi-^.sion  of  five  per  cent,  on  all  advances 

i  mm  e  liy  them  when  the  cu.stomers  had  no 
tunils  iM  their  hands,  and  interest  from  the 
time  the  ditlerent  items  of  their  accounts  be- 
came due    under  a  nreviou.s  agreement  to  that 

\d\Kt-Hel(/,  that  tlie  commi.Msion  in  thi.s  ca«e 
was  not  a  u,«urious  one  or  a  cover  for  a  usuriou.s 
transaction,  but  a  cu.stomary  allowance  for  the 

r trouble  and  inconvenience   of  tran.^actin,'   the 

ni '"p' c  i£f  ""^' '' "'■  ^  ^^'■"''^"'•i''  ^  L."C.  K. 
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theri'lx'V"'  ^"•'"'',"'^".  tl"'t  from  that  judgment 
there  is  no  aj.peal  to  the  I'rivy  Council.  lb. 

CO.MMls.SloXEi;. 

|.  A<  Tiov  Oh'  FOR  Fkks,  ;j-,o. 
.  loll  hi!i:cTiox  OK  Ciiiii(ii|.;s,  .^,'■.l. 
I.  l;oi(  iMiKcriox  OK  i'AKisiiK,s;t,V2-;i,';,'5 
35(!  '    ^.''Kt'Tio.y    OK   I'l-i.i.ic  Hci.ihn.js, 

V    Fou  Takixc  KvmKxcE,  .•?57,3-,.'<. 
TIOV    '^    ''•■^''""'■"'•*'K'-v,   xee   EXI'RUI'IIIA- 
V'll.   l.nniiiTv  ol.'. 

vm"'';''  '■'!•'''"'•'"■'■.  ■■<"('  CKUTIORAUr. 

rv    ;....""•"".'■  ''^•""^'■^  ■■o^eov  Schools. 
lA.  Ot   (  liowx  I.Axn.s.'iOO. 

\r     L  «"*'■  '-^^■''■'^.  *f«  INDIAN  LANDS. 
Al.   Ok  .Schools. 

Lidtiitiii/  /,/;  .•j(;'2-,'^i;r>. 
Pmverx  „/,  ;{(;7-;{7(). 

7.'/.////.v,  .(■•,.. ,nrsccretanj-treasura;  371 . 
_  t^crrire  of ,  372. 
XII.  Of  riiK  I'kaci.;,  373. 
A  HI.  Ok  TiiK  Sii'EiuoK  CoiHT,  374,  375. 

I.  Action  ok  koh  Fees. 


IV,  Ox  Sales. 

Ic   sales  ot  proper-y  without  a  .special  contn',ct 

|k  So!'  ^^"'^'•■'^""'''  ^  ^^^^'■-  ^'«  L'^«-  2ou; 

V.  Proceedixgs  by. 

Li,m'  1'^!"  ,[*^-''PO"'l"'t.  a  commisRJoner  ap- 

L. '„?''•  '•  "  !"fl""-'' "ito  the  conduct  ofap- 
fcla.itas  ajiLstice  of  the  peace,  was  requirwl 
*•  the  latter  to  furnish  a  detailed  «tatem«  of  , 
k  accusation,  to  allow  him  the  a.ssi.-tance  o. 
touncil  to  allow  him  the  right  tocross-examine 
( e  u-itne,.se.s    and  to  allow  him  to   ,fro     "e  ' 

Inl  oLlno  ""?'l'.  •'^PP''"'"'f  PC'tifioned  for 
fcioS  ,n  '  ''V''"  "'""^!''''""«  a,Idressed  to 
ETci  to  ,  "'11  '=o","";'^'^'0"".  directing  him 
■oaicedeto  appellant's  <lemand  or  show  cause 

If  r;rrr-bT^'^''''i  «-"^">"i"g  thedecisio, 
I.  u  0  .,  ^  r'/*'"'  ■•^■*P^'"l^'"t  was  not 
T  t he"  *!  '  'f  'V"''  *"'"««  *'"  Jemanded, 
pi  tlie  appellant  had  no  specific  legal  right  to 


I  •  Seo  note  to  art.  378.  page  61,  supra.-V.u. 


350  Where  a  commis.«ioner  appointed  to  try 
an  eleetioi,  petition  brought  action  for  the 
anujunt  ot  his  lees  and  expenses,  and  the  defen! 
<Iat  demurred  on  the  ground  that  no  such 
Mion  was  given   to  the  commissioner  for  his 

es,  Ins  remedy  being  to  have  his  bill  taxed  by 
the  proper  ofhcer,  the  demurrer  was  dismisseiT 
and  t  e  action  maintained  with  costs.  McCord 
V.  Belhnyham  ct  al.,  1  L.  C.  J.  175,  S.  C.  1857 

II.  For  Erection  of  CiirncHES. 

n„'?f,^'  /".",'■  ''^''°"  again*''  a  proprietor  for  tlie 
a  o  nt  ol  his  assessments  for  tlu>  erection  of  a 
chuicli  mrsona.re-7/,A/,   confirming  decision 

snec7^[  ,..'"^''f'"'  '"'^''  «'>"'"i««io.rers  are  a 

spec  al  tribunal   exercismj,  judicial  authority 

hi,  certain  limits,  and  that  an  act  dc  repj- 

Mon  by  such  commissioner  made  prum',  Jhde 

III.  For  Erection  of  Parishes. 

sioiul's'^A"  /r""'  '■;^"'=i^"ed  by  the  commis- 
sioncKs  for  the  erection  of  parishes  are  not 
judicial  powers  subject  to  the  revision  of  tl 
Supenor  Court  bv  means  of  certiorari,  Lccours 

3o3.  On  a  writ  of  certiorari  taken  to  sot  aside 

I  e  decision  of  the  commissioner.s  appointed  for 

e  civil  erection  of  parishes  on  the  ground  that 

ev,  the  commisH,on<.,-,s,  had   ^x^^d.d   their 

ju.  isdiction  by  appointing  or  dele^^uing  to  one 

.nl'mV'"'!  1"  !';.<' !«"•"«  confideil  to  them,  ia 
!oaring  an<l  deci.lmg  on  the  merits  of  a  peti- 
tion  presented   to  tTiem    in  their  capacity  as 
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pucli  conimission<>rri— //<;?(/,  Ilial  tlicy  liaii  iint 
till'  power  so  to  ilt'lcyati'  tlii'ir  aiithoritv,  iiml 
tlii'ir  liaviiij;  clone  mo  whs  un  exce-x  of  jurisiiie- 
tioii  which  reiidereil  voiil  all  thu  in'oecedin^rs 
taken  tlieniiiiiler.  lidlirrt  ci  at.  ixp-  iV  IVi/c;' 
it  id.  ii  Allanlel  al.y'i  L.  C.J.31G,S.  C.lHoHj 
C.S.  L.  C.  ca|..  18,  sec.  12. 

.■{;)!.  Ami  in  another  ca<e — Jfihi,  that  there 
uaJ  no  appciil  I'roni  the  deeision  ol'roniMn--ioners 
apiminteil  lor  the  erection  ol'  pai-isho  exei'pl  liy 
Certiorari,  and  that  only  liir  want  of  jurisiliciion. 
Jioin/ier  el  al.  cxp.  ii  Ik.isuulk,^  et  al.  ic  Jaih- 
gdlier  et  al.,  (!  L.  C.  J.  :):!:),  S.  C.  lHli2, 

If.')').  Action  in  the  natnrcot'iyi/"  Hv/c/'ir/f/r)  wa-' 
hrou.nht  a;.'iun-l  live  delcndanl-,  a!lcL'iii;i  tlial 
they  nsnrpeil  anihorily  as  coninii-^i'^ioners  lor  the 
erection  i-ivilc  of  parishes  in  the  diocese  t)f  Mon- 
treal, and  prayini:  that  they  lie  ordered  to  show 
their  aulliorilv  iiir  so  iloin;:.  Uelendants  an- 
t^wered  that  tliey  were  actiii;;  Ulnler  a  conilni-'- 
sion  I'roni  the  Ijieut.-tiovernorof  Qneliec,  and  also 
under  ('.  S.  L.  (.'.  call,  18.  I'.'titioners  replied 
that  at  the  time  of  ihe  deleiidaiits"  coniini-sion 
others  had  licen  ap|ioiiited,  and  hy  law  no  more 
than  live  could  act.  It  appeared,  however,  from 
the  terms  of  the  (lommission  to  delendant  that 
the  others  were  inconiiietent  to  act — //(/(/,  thai 
the  delendants  were  not  interested  in  the  erection 
of  the  {larish,  and  hail  a  ri;,'ht  to  do  as  they  had 
done.  Petition  dismissed,  PniiUiniiimc  el  id. 
V,  rainclmi(l,-i  H,  C.  ISl,  S.  C,  1872, 

IV,  For  Erkctiox  oi"  Piiii.ic  P.cii.DiXds. 

;!.')().  A  contractor  liir  n  pulilie  liuildina;  can 
maintain  an  action  airainst  the  coiiimi.ssioners 
with  whom  ho  eonlracls  to  erect  it,  it'  thev  have 
received  from  Oovernnient  the  money  udich  is 
due  liim.  Lance  v.  Crau'furd  et  al.,  2  Uev.  de 
Leg.  121,18111. 

V.  For  takixg  Eviukxce. 

3,'>7.  The  defendant  |)resonfed  petitions  to  the 
House  of  Assemlily  aLiainst  the  election  and  re- 
turn of  one  of  its  Inemliers,  which  were  relerred 
to  the  usual  select  coimiiittee.  Tue  delendant 
subsequently  ajijilicd  liir  a  comiiiission  lo  exam- 
ine witnesses,  and  the  committee  under  the  sta- 
tute a|ipointed  llie  plaintill',  who  was  a  circuit 
juil^e  tiir  Lower  Canada,  a  conimissioner.  The 
])lamtill'  iiertiirmed  the  duties  of  such  commi.s- 
fioner.  hut  hellire  the  committee  had  made  their 
final  report  the  liousi  wa-dissdived  hy  proclama- 
tion of  the  (lovernor-Oeneral,  and  the  commiltee 
were  therehy  precduded  from  ever  makin.;'  a  llnal 
report.  The  statute  enacts  that  immi'diat'dy 
alter  the  committee  shall  have  madi'  its  (liml  re- 
])ort  to  the  House  on  the  merits  of  the  petition 
the  commissioner  shall  he  entitled  to  (lemand 
and  receive  from  the  ]iarties,  on  wdiose  applica- 
tion siudi  commissioner  was  appointed,  lifty 
shilliiijrs  fir  ev(>ry  day  on  which  sucdi  commis- 
sioner shall  have  lieen  enjia;:ed  on  suidi  commis- 
sion, and  his  travelling  exijenses.  The  plaintill' 
havini;  hroutrht  action  liir  the  recovery  of  such 
allowanc(> — llihl,  that  under  the  circumstances 
he  had  no  rijj;ht  <.il' action  either  under  the  statute 
or  at  coininon  law.  Power  v.Bezeau  et  al.,5 
L.  C.  11.2,-,.'!,  S.C.  is,',.-,.- 

M.I.S.  Where  a  commissioner  hail  lieen  ap|)ointed 
to  take  evidence  in  an  election  case,  and  having 


transferred  his  claim  for  fees,  etc.,  for  such  sir- 
vices  the  iransfdve  hroujiht  ai'tioji  a}!ainst  tin- 
partic" — //(/'/,  that  such  l.ansler  was  h^'al,  iiii,i 
thai  the  |iarties  were  jointly  and  severally  Imlil., 
llir  the  amount.  MrCuidw  Jielli.K/lium  el  ul. 
2  L.  (J.  J.  4-^,  S.  C.  1857. 

Vll,  Luiiii.nv  OK. 

X)'.).  Fur  Miiiiei/s. — In  nn  action  Iii'oul'Ij' 
aL'aiiisi  a  seigniorial  commissioner  liir  the  anmuii' 
of  a  half  year's  iippro.ximate  revenue  as  indiin 
nity  !iir  llie  suppres.-ioii  of  Iml.t  el  fente.s — llil.i 
that  money  paid  into  hank  hy  tin'  lleceivci-d.;. 
era!  to  the'credit  of  (he  seigniorial  coiiiiniss  .,■  u-, 
and  uiMin  whi(di  they  can  draw  their  eh-,. pi,, 
payalile  to  the  order  of  the  lawful  recipicM,  ,  i;i 
lor  a  particular  purpose,  is  not  mone\  in  tlni; 
hands.  Hamsaij  v.  Jiidak  et  al.,  2  L.  C.  .t.  liOI, 
S.  C,  l8,-,s. 

l\.  Ok  Crown  L.vnd.s,  see  Ciiowx  L.wns 

."iliO.  The  coiniiiissioner  of  crown  laiiiN  liinr 
self  only  has  authority  and  jurisdiction  to  aniiii: 
a  location  ticket,  and  such  power  does  not  ri-j.l- 
in  the  deputy  commissioner,  nor  can  lie  exeivi-hi 
al  all  except  after  due  'lotice  to  the  occiipaiil' 
Dion  V.  Laviijne,  4  It.  ^    .rJU.Q.  ii.  1872. 

XI,  Of  .Sci.ooi.s. 

:i(il,  Electiiin  iij. — On  llie  trial  of  a  writ  ofijic 
irarranto — //cW,  conlirming  the  decision  I'l  ti,f 
court  helow,  that  an  election  of  school  ciuiiiiii- 
sioners  is  void,  it  appearing  that  someof  tliev,,!.-.  j 
given  were  not  recorded  in  a  jjoII  book,  hut  ur;' 
ten  in  pencil  on  a  hmse  sheet  of  jjaper  with";:; 
mention  of  the  christian  name  and  legal  aiMiii.!; 
of  the  electors.  I'acawl  Si  Gajne,  17  L.  I',  H 
:i,J7,Q,  H.  18(17, 

.'iil2.  Lialiilily  o/".— iVction  tor  a  penalty  \n- 
brought  against  a  school  conimissioner  fir  liiivii; 
by  means  of  a  liilse  certilicale,  obtained  a  miih'' 
ii'ioney  from  the  moneys  granted  by  (ioverinh'i.: 
liir  the  suppi.irt  of  schools,  contrary  to  the  stiitii:i, 
etc— 7/cA/,  that  if  no  date  for  making  tlie  o* 
jilaint  or  laving  the  inliirmation  was  S|)i'eiiilii 
llxed  by  the'  statute  relating  thereto,  that  mi\ 
complaint  or  inlormalioii  must  be  laid  wiiliiL 
three  months  from  the  day  on  wdiich  the  iii:i:i-; 
comiilained  of  occurred,  I'acuud  v.  ii'oy. 
L.  C.  U,  205,  C,  C,  18(!5, 

;!li,'{.  In   an   action    by  a  sclioolma-ter  H'ra:! 
amount  eipial  to  si.x  months'  salary  after  liaiiii;| 
been   dismissed    by    resolution    of  the  Cuiniiii' 
sinners— y/e/(/,   that    the   power   granted  h'A 
school  commissioners  to  remove  masters  lur  io-l 
capacitv  or  misconduct  does   not   relieve  llw| 
from    liability   to  damage,   if   such   reiiiuviili 
ordered  without  suHicieiit  cause.     Viriiir/i  v.  rfcl 
Se/iiKit  Ciiiiimisnionern  tif  La)irairie,  1  L,  C  JT 
III,  .S.  C,  18511  ;  C,  S,  L,"C,  cap.  15,  sey.  tiJAli 
,'^5  V^ic,  caj),  12,  sec,  7.  ,  I 

8(14.  On  the  hearing  of  a  certiorari-i/Mj 
that  where  school  pommissiotiers  have  eniiiinl 
a  sidioolmasler  withotit  a  diploma  they  iirrWJ 
liable  to  punishment  therelbr  under  C,S.Ll| 
cap,  15,  sec.  12(1.  Atidette  et  al.  v.  Dulimtl.l 
R.  L.  52,  S.  C.  16G8.  ' 


Overruled  by  Q.  36  Vic.  cap.  3,  sees.  1  A:  9, 
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:)(i.").  And  hd,l,,xU»,  that  X  here  Mich  conm,i>- 
.leners  have  a.  u  hodv  re-nlarly  |,a-s,.d  a  re-.d,,. 
tiiia,  hey  c,ml,|  milli,' hWd  personallv  resiiorisilil,. 
Ilierelor,  even  when  siicl,  resoii,ii„i,\vaH  in  ron- 

inuenimn  ol  u  ..lali.te  which  e~lalilis|,ed  punish- 
ment liy  line  lor  hiicIi  contravention.     II,. 

:t(iti.  An,|  hdd,  Inrther,  that,  i„  order  t,.  si.s. 
mm  ft  con.jilaint  under  .-ec  125  ot  Hiich  Malm,' 
,1  IS  neces.sa,'y  ,o  alle;;,'  that   ih,  ,„,,,,„„  ,„„„: 
jibined  oMiave  contraven.'d  the  stahite  volnn- 

■m  Powern  qr.-Avt\un  was  l,ro„,r|„  |,v  ,|„, 
l-lliiiiil  a;rainsl  their  e.v-secrelarv-lreasnrer  to 
a,','(innt  or  nionevs  had  and  rereind  ,|„ri,i,- Ids 
Hrmololice,  andll,e,|eli',i,iai,t  olrad.',]  thai  he 
lu'la  ready  aconnl-d  and  receivnl  his  disi'luu-'e 
-IMI,  that  a  new    i, ,„„   ,.„„|,|   „  ,,   ,„,   j;. 

iimiide;   with,,,,!  :.ll,,i,,,|in,,s,,rirand  it    ihe  (irs, 
""''■.,     ,'■':.; '',;'."'  ''"i»'"'x'<!"ii<-r..„fthe  Mindri- 

l.^;.l.  li'i,  S.  C.  1H5:»;  C-.  .S.  L,  (-.,„,,     r 

.■tC.  ill.  '  ' 

liilH.  Action  was  hrou-ht  a«ains(  ,'(.,./ain  ,sc|„„,| 
("Mimis,sioMer.s  on  u.i  ohli>ation  -iven  hv  Ihe,,, 

!"r  the  hitlance  or  the  costs  of  the  .'.'ec'tion  or  a 
.•>1„K,I  house  as  c,a,n,ed  l,y  the  con, ,•,„  tors,  and 
n  m^-^  i.i'oved  hal  .snch  halance  was  i„  excess  „r 
the  uniu„,,t  they  we,','  a„ll,.,rized  to  ,s,„.,„|_ 
M/  oi„(„'„,,,,.  Ill,'  ,k','isi„„  ofth,'  ciMirllielow, 
!1  nil  thO-  conld  not  l,e  co,,,,,,,!],.,]  ,„  ,„,,..    ^,.,,„,,; 

>iofB<ini.i/nii,  4  L.  c. .  .  ;i(i:!  .till    r  i>    n' 

W.  In  !..,  action  orda„,a,..,.s  |,v  a  s,'h„,,l  ,„„-. 
|wl.r  ,n,,u,.|  I'e.noval  Iron,  ollice,  and  lor  liavin-r 
orclily  Inrned  h.„,  o„t  oChis  honse  whet'e  ^ 
w  holding  .ncii  .sch,«,l_7/,'A/,  that,  notwit  ,- 
kn,  ,„fr  the  ,„'ovisio„s  of  9  \k:  ca  ,'  'n  Z 
p  ,thec,i,„'t.s  w,,,iM  i,„|„i,.e  i,„„  the  si.Hi.^lo,,,.; 
'I  tlie  canse  o  ren,ovai.  oC  a  .scli,«,l  ma.u^r 
l"|)r>Hntt'd  hy  school  con„„i.ssio„,.rs,  an,l  s„,.h 
rj.„,uva    hy  the   coninii.ssion.'.'s   is   „„t    ,'„„,, 

;^70.  In  an  action  nfrai„s|  th,'ee  scli,„,l   co,,, 

■//W,tl,a    snch  .sect, on  did  not  co„s,i(„u.  a„ 

M.m.p,.ol„l„t,o„,o,l„.scl con„„ission.." 

W  a    school  n,as,er  witl,o„t   a  dijilon,  , 
l.attl,e,rl,av,n,Mlo,,e,sodid,,o,n,ak'   I      ; 
^'M'   o  ^wmUuwnl   „,„1,.,.  ,i,c.    I2,;,h    ,s,.,.,i, 

■ni.  nUjhh  ofSecrcinry.~'Y\w  wcrelarv-t,'ea. 
rer  ca„„„t  .'ecover  ft'on,  the  sclimd  com    , it 

«ers,,,,t  of  Ihe  school  lh,,,ia,,vsala,'v"';. 
li  nt  lorexti'a  .services  hy  hi,,,  ,:,,„|,.,< ',  ,„  l^,^ 

S  fl'!'"^  '?^-'"   "•'   ''"ti""    against  the 
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XII.  Of  riiK  Pk.ut. 

r„„ln--l..         "!'<•'>'<■      aresyrio,|,„|,oi,H.      /Vj/- 

XIII,  OriincSimtioiiCoiRT. 

•i"l.  The    hllcix   ('     r     yi      \  .    ,       ,, 

I'vi.n.uu    II  "''"'.     C.     .N.     do    not      eira    V 

e.\|i,es,s    II, t'     caiiacilv    oi'    ....       •     ■      "      " 

■iiSilr':rr;:':::;;;:-,;:!:;"'7;,;''-'''^' 

CO.M  MISS  I OXKKS  CO  UIIT. 

I.  dimsnicrinx  ov,  ;;7,;_'j7i) 

II.  I'ortKI!  (IK,  .ISO,  :isi 

III.  l'owi;ii  UK  (,'i,t:uK- OK,  3,x2. 

I.    Jl'lilSIIICTloX  (IK. 

11  !!^''.'  Jl'i''  ^""""''"''""••rs  Conn  ha.s  jnrisdic- 

^-y,  S.  ('.  1H02  i  11,S,S  C,  C   i'        ^  "• 

oJiS'lS'lil't;""'""  '^''''l''  ^ ".i^^ionei-H 

extends   o'"  '"",""»■>•,,"■'"'  "''  ^'"^H   >-'i".'^f.s 

37H.  The  ('onin,issi,jner,s  Court  has  no  inris- 
.   ot.on    ,1,    ,,„    action     tor    tithes.      yZ    , 
licryi^on,  2  U.  L.  5;)2,  C.  C.  I«li7  ;  1 18S  C   C   P 

cci;tth;>'i';,,ri'T''''''''''"'''''^^''''''''«^i'^''^'-« 

i.oirt  the  .jur  sdnttiou  ,„„«(  apiiear  on  the  lace 
;'  t  'e  ,,roceed„,.s,  an,i  a  ,h',l!„iant  w  ,o  has 
heen  condemned  may  demand  lluit  the  jud.'i,, ent 
1.0  set  aside  on  Ihe  ..ound  that  ne  ,ei-  1  , 
»<erv,ce  nor  the  .idjrmenl  show  the  j,  i .,  on 
o  the  co„,'l  ,,.  ,l,e  ,„a„.,,.,  Mi-M.^.'^l 
/W;W/,  K;   L.  C.  .1.221,  S.C.   Ltl'li^ 

II.    POWHJR.S  (IK. 


luo  eo,n,ni,s8,oner.s  ofa  mui,ici,,arilv-7/p/,/ 

.ah    «ervice  of  the  writ  of  .summons  ma  J 

Ic  dc   i.cie  of  the  seoretary-lreas,„.er  was 

K'f,Sr-  ^ '"•'■"''  nfSi.  Pierre  do  Sore!  v. 
■  C- 1857 ;  (il  C.  C  P 


enry,  3  L.  C.  J.  18ii,     tach 


•iSO.  Commissioners  for  the  recovery  of  small 
(leiits  caiino  take  co;:nizance  of  an 'actio,  of 
damajres,;^, /,/,./..     A,./.,,-/.,  v.  X^IShcv 

•iM.  On  an  apphcation  11,,'  a  writ  ofcerti.wri 
;;.....  .ind.nien,  ,.e,i, Ced  hy  the  Conimissio.'er 

.;.     VT  •   '';'.    "■'''■"  '*  ••""■^''  1""^  lA'on  heard 

and  taken  ea  dehheri  by  two  commissio.J rs    R 
IS  nicompetent  for  one  of  tiiem  to  rem  er  j,  d. 
i-K-nt  alone.     lirodenr  exp.,  2  L  C  J   97   s   f 
1S57;  ]l8:iC.  C.  ]'.         J   '  -  ^■^■'i-  Jl,ii.  t. 

III.  Pott-KR  OK  Clerk  of. 
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COMMlSSlONKirS  WAKItAiNT. 
I.  ()!■  Imimus.,nmkxt,  ■<,,■  IMI'ltlSONMKNT 


COMMISSION  MKIKIIANTS. 

I.  l.i.umiTv  OK,  .v.-  IJAIhMHNTS. 

COMM  ISSK  »X       i;( )(  ;AT(  > I  i! K— .>Vr 

i'i;oCKi)i:i;i:. 


CO.MMITMHXT— .sv« 
MKNT. 


LMl'IMSON- 


I,  By  CiiMMiHsKixKri,  .'{S;], 

Ff.  Itv  HorsKs  OK  I'Aiir.i.v.MKNT,  .'iSI. 

Ill     ll.l.KUAl,,  ;(><;">. 

JV.  Ui-  Sk.vmhn,  :!hi'.. 

V.  UXDKII   IVXTUAIIITKIN  TkK.MY,  .'!H7. 

VI.  U.MiKii  Lmkxsk  Act,  ;if^H,  .'iK'.t. 

VII.  rxiiKu  MiNirii'Ai,  Hv-Law,  IIDO. 

VIII.  W'AiiuAxr  UK,  .Wl. 

I,  Hy  CoM.MlSSKlNKH. 

383.  Wliere  a  (Icrc'inluiit  wiis  coinMiillcil  liy  a 
coiiiiiiis.Mioiii'r  lor  takiiij;  adidavjt.-*  to  lie  used 
ill  tin'  Su|K'i'ior  (JoMi't.  iiiiilir  a  warrant  ttirKJi 
t'liipoworiMJ  the  i^aolcr  "  to  ilctaiii  liiiii  lor  I'orty- 
t'iglit  lioiirH  and  no  ion^iT,  iinU'-'.s  liolort'  tlio 
expiration  ol'tiiat  tiinf  a  writ  of  capia.^  hv  duly 
Hcrvt'd  upon  him,"'  amino  writ  of  capias  wart 
served  witliin  fortv-eij^lit  lioiirs,  and  tlie  defen- 
dant was  detainetf  for  two  dayn,  wlieii  a  writ  of 
capias  wa.s  served — //(/(/,  tiiat  tlie  detention  of 
the  defendant  alter  tiie  e.xpiration  of  the  forty- 
eight  hoiirnwas  illefzai,  ami  that  the  arrent  made 
under  tiie  writ  of  eapias  wiiiie  the  deleiidant 
was  so  illegally  detained  was  voi<l,  and  the 
defendant  was  dischsirged  from  custody  on  hi.s 
petition  to  that  effect.  Hiinixtdii  v.  MrKeiili/, 
12  L.  C.  J.  2J  Sc  I  V.  L.  J.  42,  S.  C.  1807  ;  8i3 

c.  c.  p. 

II.  By  Houses  ok  Parliament. 

384.  The  petitioner  was  comniitlted  to  gaol 
by  the  House  of  Assemhiy,  on  the  warrant  of  tlie 
speaker  of  the  House,  I'or  the  space  of  ten  days 
for  breach  of  the  privileges  of  the  House  in 
that  as  deputy  returning  (pfiicer  he  had  connived 
at  and  been  guiltv  of  gross  tVaud  in  and  concern- 
ing the  election  books  of  the  district  for  which 
he  was  such  <leputy  returning  ollicer — ]hlil,uu 
ft  petition  Hira  writ  nf  /laheiis  ctirpus,  that  such 
malversation  of  oiKce  was  a  breach  of  the  i)ri- 
vileges  of  the  House,  and  that  the  Ibjuse  liad 
in  such  cases  the  {loner  of  lieteriiiining  judi- 
cially ail  matters  touching  tlie  election  of  its 
members,  including  the  jicrtormaiice  of  the  duty 
of  the.se  ollicers  who  are  entrusted  with  the 
Condiu;t  of  the  election,  and  therefore  that  the 
courts  could  not  inquire  into  s\ich  commitinent 
nor  discharge  nor  bail  a  person  so  committed, 
yet  if  the  commitment  did  not  profess  to  be  for 
contempt,  but  was  evidently  arbitrary,  uniiisi 
and  contrary  to  every  principle  ot  law,  the  court 
would   not  only   be  competent   but   bound   to 
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discharge  the  prisoner.     Lavoic  exp.,t)  I,.  ('  i; 
DD,  8.  C.  1855. 

III,  IlI.KUAl,. 

."i.s.").   An    illegal  and   malicious  efiii'iiitriM 
sulijccts  the  magi.-trate  signing  it  to  an  ii<  i 
of  (bmiages,  especially  where  there  bus  Ixp  i, 
examination   of  witnesses    before  them   in  li,. 
presence  of  the  accused.     LiHiimtie  v,  Sli\  Mm 
,1  ,il,\\   I,.  ("..1.27(1  it  3   U.   L.    ll'J,  S.  (',  I; 
ISTI. 

IV,  ()K.Si.vMi;v,.src  MAKITIMM  LAW, 

'.Wt.  \  commilment  of  two  sailors  im.lir  „ 
conviction  for  refusing;  to  do  their  work  im  l.iii 
.ln/„i,i.i(ii  cqi.  ii  Xoriliii,  18  L.  V.  J.  It;  I,  g  I,, 
1^74. 

V,  ('XI)KII  K.XTllAIUTION  TUKATV. 

.'W7.  A  warrant  of  coinniilment  under  il 
extradition  treaty  which  omits  to  state  tliul  il,.- 
accused  was  brought  before  the  Uiagislriiliv 
that  the  witnesses  aL'ainst  him  were  e.\aiiiiii.| 
ill  his  presence,  is  bud  upon  the  face  of  il,iii.i 
must  bi'.^et  aside.  Hiaini  ('.r/».,  2  L.  C.  b.  ,1,2;, 
(l  B.  isiKi ;  ('.  .|U  Vic.  Clip.  25,  aec.  13. 

Vr.  r.NiiKK  bicKXsi;  Law. 

38S.  Warrants  of  commitment  must  «l|./i 
with  cerlainty  that  a  sjiccilic  oll'ence  has  Un 
committed  lor  which  imprisonment  c'jii  I, 
awarded  or  imposed,  and  therefore,  where  aomi- 
mitment  under  the  LiiuMise  Act  rested  on  lU'd':- 
viclion  for  "selling  three  glasses  of  wliisktv 
and  receiving  payinenl  therefor,  contrary  to  tk 
disiiosition  of  tlie  statute  in  such  eases  niiilr 
anil  jirovided,"  without  slating  that  the  liqiK:  I 
was  sold  hv  retail — //(/'/,  that  it  was  iii.ainl;. 
cient,  and  that  the  conviction  must  be  ciuiii'lieii 
J[,-lj€rl  e.ei,..  18  L.  C.  J.  15(1,  S.  C.  1873  x  (j.ol 
Vic.  cap.  3,  sec.  10. 

389.  And    lu'hl,  also,   that  the   comiiiitinpii: 
should   show   the    place  of  sale,   anil  tliiil  li,- 
prosecutor  bad  made    option   of  imiirisonimi:; 
III  iireference  to  a  warrant  of  distress,    lb, t| 
y.  L.  A.,  sec.  188. 

VH.  Umikr  MisiciPAi.  Bvk-Law. 

390.  Where   the   petitioner    had    been  an- 
demned  to  line  and  miprisoninent  I'or  ket'|)iii»a| 
butcher's  stall  without  a  license — Ufid,  tlml,; 
the  bye-law  made  tlie  accused  liable  (inlv  alK  I 
demand,  and  the  commitment  did  not  sliuw  liisl  [ 
any  demand  had  been  made,  the  prisoner  imih 
be  discharged.     Broicii  Mf.,  5  K.  L.  1G3,  Q.Ii. 
1873. 

Vnf.  Wahhant  of. 

391.  On  the  return  of  a  writ  of  habeas  eorn* 
—  Ihl(l,  that  a  formal   warrant  of  coniniitiiicj 
may    be  substituted   for   an  informal  one,  aiii 
that  the  substitution   need  not  be  rel'errcil  to;' 
words  in  the  subseciuent  warrant  since,  subi 
as   there   is    a  good    warrant   authorizing  llf  I 
detention  of  the  prisoner,  it  does  not  iniilkiliOi  j 
maiiv    bad    warrants    there   are.      llcjjm  iJ 
Munay,  2  L.  C.  L.  J.  87,  Q.  B.  1800. 


II.  (»K  I'aiu.iame 


I.  AsSESS.MENTa  FOl 
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COAnflTTKF.S. 

I.  "f' Mi'MriiMi.  Cdi  \{ii  M  «,■,  \r  f  vri'Tn  1 1 
lUKI'OKATIOXS.  "    '"i-^H  NrtlPAr, 

II.  Of  I'aiu.hmkxt,  ,'i!»2,  .'t!*.'!. 

3112.  UMI!,,,  of.  - M,  ,„l„.rs  „('  u  i-nrlianu.,,- 
lary  con.mlUM.  H,v  ,al,l,.  j.,in,lv,'  l.ut  ,!, 
•rvTnn   ,    ,,a,,nn,,.M,,rwnrk,,,,lm.,il,v,l,,.,M. 

;t!M.  AiM   u,    ,u.oth.;r    ci.,,    „.|icio    Hcvcml 
^tinhhirs  nurc..,!  t,>  take  .PMu,«„n..s   to   „rol.T 
il..ir  ir,t,.ri.^t    u.  purliimiont,  a,„|  a  .■o„  .nide,' 
M.ipl,y   th,.„.  or,l,.,.,.,|  a  .,na„tilv  uf  ,,,inti,M- 
lo  hv  (l>PMC,  aii.l    action    vv„.s   |,n,|,„|,|  'f,,,.   ,|,c 

recovery.,rtlK.valu,..,t,|,,.,,ri,,tiMv''' //,/,/,  ti,at 
rwp.w,.,l,k.  to  tlu.  pn.mT  i;„-  ll,,.vahu.oni,. 
{'."i    i^H-n  ^V'""/"  ^  Luv,:tl,  l{  L.  C.  J.  2Jy. 
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If.   Ol.sdKMINii 


COMMONS,    IIOUSK    0F-&,.    [F 
<iI.SLATUIiK. 


COMMON  SCHOOLS—See 
SCHOOLS. 

I.  A.SSE.S.SMKNTS  KOH,  391-.S9fi 
If.   I)|SSENTIN(i,  .S!»7. 

III.  ScHdOI.  MfNICIPAMTY,  398. 

IV.  JiTi.i.;  OK  Lands,  ;)!)!). 

V.  Sdrre.vder  of,  400,401. 

I.  Assessment.^  fok. 

|or  l,e  a.nmuif  ol  assoHMnent.s  irnnoH'd  on  dc- 

bool  A^'^c's''?'  ^""'"  t'  ^'^-^  Canal 
rS  1   •     •',      V  S-  "'"I'-  '■•'  'li^-^MterH  have 
»nglit  to  limit  and  dfternune  tho  ai.nlicntion 
P     e,r  school  a8,.e.s.s,nents  anci  rnle.s   o  ,..  hoc 
tl  their  own  rd>K>on,  and  that  rir;ht  doesn 
hml  on  ditk.rence  oC  locality  hut  is  a    er  on 
h'lit  belonging  to  dis..cntcr,s  /„   om,*/ Toro 

fcSho  Yr';r "'  "'^  '"^"^'"'•'■■^  i»  i---^' 

tall  bchou  rtct  to  protect  an.i  guarantee  every 
leligioue  hehet' against  leachin.rn-omrnantfVif 

■onstnie  or  anply  the  Act  as  to  ile.-trov  that 
|rolect.o„  an,5  guarantee.      The  Sr/wl   CW- 

m    .\n  1     ;;    \-  '^','^"*^  ^-  '^2  Vic.  cap.  It! 
I  .).'.>.  .■\n,l  /,e/-/,  also,  that  the  legal  meanit       ,( 

--    '',nhahitant''inthe55th"ec    ono 
f   lit  liniiiH  o    the   niunieijia  itv  hut,  oii   the 

te,;rS''''^''■'•"r ''"'''« '^'-'-^ 

tnronf ;'/'''''  ">'■'?'  *''"*  i"«sn,ucl,  as  there 
l?.K  ,';•  '•^^"'•d  "'"t  deCendant  heloni;ed  to 

Tm  «i  hn'fl?'""''''^'.  "".'.^  "■■''■^  --^  proprietor  of 
K   1 11  "  ""'y'«'P«l".v,  although  not  a  I 
I  ""'  "">fe'n>  and  that  l,e  had  notified  his 


ciSiiv  ""!■''    '"'■  '"    "'"  ^"""'   '"""i- 

e       r  to     l'''''.'''7'''''''-^''''''^l    under  the 
.       r      ol  ih,.  .ehnol  e„n,n,issi„n,.r.,  and  the 

Tu         elk-i"*''  ':   ""     ""■^'^•■"■■1  "^   (Ogive  to 
o  VM-  i"  '''""""""li""  »  ■-I'honl  of  their 

^l'/o"'w/<.,  18  1,.  ('.,1.21, S.C,  |h7:|,/'   s  1   (' 
fup.  lo,,-ec.r.o.AQ..<2    Vic.ca,..  i.Vse.'.io: 

III.    Scllooi.  MlMCII.AI.ITY. 

.'tils.   A    payer   ,,r  «cl,oo|    rales    in    a   school 

H'si.ent  there,  is  an  inhahitanl  ol  such  niuni- 
'■LPalHywithinthenieainngolt^.S.  L.  ('  cap 
I..,  MT.  .,;,.      T/ir  Sr/,„„l  (Uxmh.sh.nrrx  of  St. 

u     ,"",'■' ..''■  ''"'""'■'■^  h,„r„„„i.  10  L.  C.  J*  io;t 
^■(M^■•;;.,Q..•^2Vle.cap.  ICsec.  11.  ■ 

IV,    SlIlllKXIlElt  OK  l,AM).s  TO. 

.Jn.^'Vr'l"'  "'-'■'''  '"•""■'"•i""  I'Tllw  Advanre- 
mnt  o(  Learning  made  a  surrender  of  certain 
property  within  the  territorial  lin.it.s  of  th.> 
pari.sh  ol  So,;el  to  the  s.diool  nmnicipalitv  of  th<v 
uwnot  William  Henry.and  action  was  hro.ight 

Vi     ,'1  vV'T'  ''■'  :'-''l^'-^/fW.  that,  unde'r  9 

V  L   tap.  27,  the  various  school  munieipalitios 

ad    a   right  to  ohia.n  a   surren-ler   Iron,   tho 

Koyal  Institution  of  the  land  held  by  the  institu- 

esoeI."tiw'"'.'  '"'  '"''i'"'  P":P"'^^'«  "ithin  their 
respective  municipalities,  but  that  the  sur- 
render ought  to  have  been  made  to  the  school 
municimlity  within  whose  limits  the  lot  was 
situate,!  ne  School  Chwrnhsiovers  of  St. 
irwn         7}   '•    ''''"  ^''"'"^  Commissioners 

im  "^  *'  "'■'  ^'  ^-  ^-  ^^-  ^^'  ^-  ^^ 

V.    TiTf.E    OP. 

400.  Although  the  statute  relating  to  com- 
mon schools  does  not  specially  ccmfer  any 
corporate  title  upon  the  commis.sioners  of  dis- 
senting schools  they  are,  nevertheless,  con- 
stituted a  corporation  bv  the  statute,  with  a 
corporative  title,  namely  the  title  given  to 
the  conuni.ssioners  of  schools  generally,  "  Tho 
Nchool  C<.minissicmers  for  the  Municipality  of, 
etc.  (MrnffA;  The  School  Commissioners  for 
the  Muniripah/!,  of  Actonvale,  18  h.  C.  ,J  21 
jm^r^'*'  f'- «•  L.  C.  cap.  15,  sec.  53.  '  ' 
4tu.  tonimon   school    commissioners    have 

wluVirn''"""  "?""'  *?'  ''''^'  ''^  "^  corporation, 
which  they  are  bound  to  use  in  all  legal  pro- 
ceedings Gu^n,m  V.  The  School  Commissioners 
•{"JJ  nVi'  t^'-  J^nt'icr,  5  R.  L.  474,  C.  C. 
io^Jj  Kj.  6.  L,  C.  cap.  15,  sec.  53, 
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COMMUTATION. 
I.  By  Whom  Dik,  402. 

402.  Whcro  coininutation  liccoiiit'S  due,  al- 
though Tiot  exifrihlc  under  C.  S.  L.  C.  caj).  41, 
}iaviii;r  I'l'foroiico  to  tlie  Scuiiuary  ol'St.  Sulpice 
of  Montreal,  the  jjerson  wlio  owned  the  jirojjerty 
during  lliat  iierioil  is  liahle  to  indeninily  tlie 
perisoii  to  wlioni  he  sold  the  projjerly  against 
such  coinniutation,  the  payment  whereof  lie- 
conios  e.\igil)le  liv  reason  of  sucli  sale.  Declin 
V.  Moiyau,  20  L."C.  J.  132,  S.  C.  11.  1875. 


COMPANIES,  JOINT  STOCK— ^SVe 
BANKS,  COPPOPxVTlONS,  PAIL- 
WAYS,  &c. 


I.  Action-  Aoainst,  103. 

II.  PoWKll  OK    l)ini:(  TOUS,  404. 

III.  I'owKUor  Skckkiakv,  405-407. 

IV'.    JiKlilSTUAllO.N  OK,  40iS. 

V.  HlCHT  To  EXAMLNK  BooKS,  4011. 

VI.  Skuviok  ok,  410.  • 

VII.  SllAliKlIOl.UKHS. 

Action  ai/uiii.tt,  411,412. 
Larceny  In/,  413. 
/i'/;//(^vf/,'414,  415. 

VIII.  SUU.SClllPTIOXS     OUTAlNtD     BY     FliAl'D, 

410. 

IX.  When  In'.soi.ve.vt,  417. 

I.  Action  Aoai.sst. 

403.  Tlie  defendants  were  sued  as  contractors 
and  manufacturets,  carrying  on  liusiness  with 
divers  persons  uidciown  lo  tiie  plaintill's.  in  co- 

iiartnershii),  under  the  style  and  linn  of  the 
ilontreal  Railroad  Car  Co.,  and  the  defendant 
proceeded  enijnrahtie.  alleging  that  they  were  a 
joint  stock  c  nipany  and  entitled  to  call  in  their 
CO  coi])orators  to  indeninily  them  against  their 
proportional  share  of  hjss — Held,  that  although 
one  debtor  had  a  right  tti  sue  his  eo-delitor.s  in 
siilido,  en  garantie  tliat  there  was  \\i>  action  en 
tjarantie  hy  one  set  of  shareholders  against 
another.  Howard  et  al.  v.  L'hihh  et «/.  iV:  t'/iilds 
etui.  V.  Chapman  etui.,  1  L.C.  J  .  100,  S.  C.  1857. 

II.  Power  ok  DinECToits. 

404.  The  directors  of  a  joint  stock  companj 
liaving,  in  good  I'aith  anil  for  a  sullicieiit  cou- 
eideraiion,  mortgaged  the  propertv  of  the  com- 
pany in  favor  of  themselves — lleld,  that,  al- 
though the  mortgage  could  init  ol'  itself  l)ind 
the  company, yet  it  was  not  ahsolutely  null  hut 
only  relatively  null.  Pratt  v.  La  Manufactnrede 


Luine  d'Yamachiclie  k  J)i:«ikts  ct  al.  v. 
2  Q.  L.  K.  G5,  S.  C.  II.  1870. 

III.  Power  ok  Seouetarv, 


Pratt, 


405.  In  an  action  on  a  hill  of  e.vchange  drawn 
liy  the  secretary  of  a  society,  in  his  capacity  as 
BUcli,  and  endorsed  lo  the  plaintiir — JlAd,  not  to 
lie  within  the  power  of  the  odicers  to  hind  the 
Society  to  transactions  beyond  the  jiurjioses  of 
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its  creation,  without  special  authorization  Iron 
the  board  ot  directors,  which  in  this  insliiiKv 
Inid  not  lieeii  given.  Jhownini/  v.  The  Brifi4 
American  Friendly  Society,  3  L.  C.  J.  30(),  .S.  C 
1851»i  300  C.  C. 

4i!ti.  And  where  the  secretary  of  an  ii)siir. 
ance  company  had  endorsed  certain  notes  owf 
to  the  plaintiir,  wii'cli  had  been  given  to  thin, 
for  ))reniiums  of  insurance — Jiehl,  that,  by  i|,t 
law  of  this  Province,  coiniiiercial  corporaliui,. 
were  considered  as  iialiiral  iiersons  in  their, ,r. 
dinary  Iraiisacticpiis,  and  tliat  the  old  law  ,,i 
MnL'hind,  which  held  thai  a  corporation  coii!i| 
only  contract  in  writing  under  ils  common  .«ea!, 
is  now  repealed,  and  the  pnblicly-recogniztj  I 
ollicers  if  such  a  corporation  must,  from  tli. 
nalure  of  Illinois,  be  entrusted  with  such  pDwcr- 
ns  will  enable  them  to  carry  out  the  ordinari 
alliiirs  of  ihe  iii>lilution.  If'ood  et  ul.  v.  Shn{, 
3L.  C..I.  173,  S.  C.  l><5Sj  ;!(;0(^C. 

407.  But  where,  in  a  personal  action  agiiiuM  I 
the   secretary  of  the   Montreal    &   Chaiii|.|aij  | 
liailway  Comjiany,  in  which  an  attachnieiit  is 
garnishment  was  issued  against  the  Coiiipanv, 
and  a  conleslation  arose  on  the   admi^siuu .,; 
the  Company  that,  at  the  time  of  the  service..: 
the    writ,  there  was  an  amount  of  X30  (is  :ij 
due    to   Ihe   defemlant,   the   secretary,  by  tht  I 
Ci.im])aiiy,   but  that,  since  that  time,  they  hai  | 
)iaid   two  drafts  amounting  to  £28  15s.  wliiri, 
llie  delendaiil  some  lime   jireviously  hail  vir- 
bally  agreed  to  jiay  to  the  pavee  thereol— /AH.  I 
thai   the   secretary   of    the   (;oini)any   luil  i;., 
piiwer  lo   bind  the  Company  by  such   vcrlii 
agreements,  and  conse((ueiitly  that  the  Coiiipanv  I 
were  not  jnstitied  in  paying  the  amouiil.--  imn- 
tioiied.     J'y<rn  et  al.  v.  'Phe  Montreal  A-  Clmm-] 
plain  Jiaiiwat/  Company,  \  L.  C.  J.  38,  Qll 
1800:  300  CO. 

IV.  Reoistration  ok. 

408.  Where  action  ipii  tarn  was  taken  aL'ain-i 
the  delendant  as  one  of  the  shareholders  ul'ili.  I 
Three  Rivers  Navigation  Company,  for  liavii,;! 
registered  the  declaration  of  the  Conijiiuiya 
Montreal,  in  accordance  with  the  ])rovisiiiii-s 
12    Vic.  cap.  45,  and  the  delendant  pleailnl  i,;. 
declinatory  e.xception  that  the  ConipanyVbu.,- 
ness  was  not  transacted  there,  and  coiisi'inu'niiij 
that  no  right  of  action  arose  there — Held,  ca- 
lirming  decision  of  the  Court  below,  tluii  liie 
Comjiany  was  onlv  bound  to  register  uniJiT'iirl 
said    act  at  the  jilace  where  their  head  ullirtl 
was  situated.     ,Sinecal\.  Chenecert,  4  L.CS] 
23i),  C.  C.  1800  I  &0  L.  C.  J.40.  &  12L.('.EI 
145,  Q.B.  1802;  1834  C.C. 

V.  RiiaiT  to  K.xamin'e  Books. 

409.  A  person  jiroving  liinisell' to  liaveiil 
interest  in  llie  alliiirs  ofa  joint  stock  coiii|iaiiyiil 
enlitled  to  a  luaiidamus  lo  compel  (he  ilircilifl 
to  allow  him  to  have  communication  ul  ftJ 
books.  Ililihard  v.  liar.saloii,  I  L.  C.  L.  JS'I 
S.  C.  1805;  Q.  31  Vic.  cap.  24,  sec.  2(i,_A-csf| 
25,  sec.  35,  A;  C.  40.  Vic.  cap.  43,  sec  37. 

VI.  Skkvice  ok. 

410.  Service  of  a  process  against  the  Oraiij 
Trunk  Railway  Company,  made  at  uiii'  uiisl 


VII.    SlIAREIIOI.D 


lor i.*', I  curator,  accfii 
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ftoions  was  l,cl,l  to  bo  iiiHulIioient,  anj  that 
=uch  service  si,,,,,!,!  liave  been  .„a,  e  at  t  ■  • 
nrmcum    place  olu.sinoss.     Lv,jendre  \    The 

VII.    SllAIiKllOI.DKIiS. 

\\\.  AvtU.n  mj<ii„,f.~\    sI,arel,ol,ler    in    a 
chartere,!    ,,o,Mt    stcek    Co,n|,a„v,  ,„av,   to  a 
.ction     hrongl.t   ajra„,st    l.i,,,     !>   such    cc„   ' 
pany,   plea.l    a   ..uM-con,pliaMoe    with    its  J', 
01  incorporation   a„,|   that,  l,y  rea.oi,  of  .„d 
!non-coM,plianoe,  the  company  is  n(,t  le-aiiv  i 

I  412.  Action  was  brought  a?ain.«t  a  sharo- 
IhoUer  in  a  ,oint  stock  company  for  the 
lanioun  of  hi.s  unpaid  shnrvn -Hehl  on 
[proof  that  the  ofhcei'-s  and  executorfo '  the 
Icompanyha.l  resigned,  and  had  not  been 
Intlaa.f,  that  the  court  would  order  the  con i- 
Ipanv  to  proceed  to  the  election  of  new'  officer 
j.r,.>  .«urator,  acconh-ng  to  ;f71  C.  C,  and  p  o- 
l^iiK.,.  'Wlc  thereof,  before  procee,li„g'wi,]A  k> 
lease  in  riucstion     La  Cummiank  ,V ImtrumenU 

IQ.  ,31  Vi3.  cap.  to,  sec.  20. 
I  413.  I.iv-ct,yj  bii.~K  .-liareholder  in  an  un- 
Imcorporated  joint  stock  company,  and  actin<'  a. 
Is  a.™    gave  a  promissory  no.Vto  13,  another 
|l,arehoMer  in  the  company,  Ibr  $2o0,  to  mee 
|prote.ned  dralt  on  the  comoany  ibr  $200  he 
fer  ii.sarunco,  and   A    afre.w.anfs   .taled,  a    a 
Wting  ot  Ine  conmd.tee  of  manageme  ,t  o^ 
llie  company    that  l,e  gave  the  note  for  .*2,-, 0 
l«causeB  told  hun    that  a  broker  had  dis- 

(Hji,Jthenotetu^f50,  andhecouhin   t     'e, 
I  .liscoiinted  for  less,  and  M  himself  stated". 
[>•  meeting  that  he  had   been  oblijed        '  av 
r,  ''■f,7    "'■  *'^",  'o.'.liscounting   the  n   ? 
In  thatthe  br..,kerhad  entrusted  i,Tn,  witi       e 
I  lleetion  of   it,  upon    which   representation  a 
Ihaiue  was  given  to  A,  l,y  which  he  o  tai  e 
Ir,  ,   t he  treasurer  of  the  company  mone     to 
|a)  tl  e  note   and  it  was  afterwards  discovered 
I  a,  the  broker  had  never  discounted  the  note 
I      '    ,'1       '^'"^^•'f,»'l"ii'U"l  that  it  was  he 
N  not  the  br(fla.r,  who  ha<i  discounted  i    a  , , 

iiat  he  had  charged  $.00  lor  doing  o  i  ,'h  a 
'iHlB  on  thi.s  were  indicted  for  "oltai  jul^ 
•H'nev  un.ler  false  pretences,  the   prone  rtof 

[)  ami  others,  with  intent  todefraud  '"^ffi  on 
Ik  .onto. et  aside  the  conviction,   hat  a  s fire- 

t'l)  from  the  company,  nor  be  guilty  of  oh- 
►'rnng  „s  money   un.ier  false  pretence    \nt. 

ptlieltrndsand  property  of  the  com  pany  and 
|e  conuction  was  therelbre  bad.    T/e^L  y    I 
I  UxmdaL,  10  L.  C.  R.  34,  Q  B  •  C  S  r-i 
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21.  sec    ''(I   A- f    inV-"  '  ^^-  ^^   ^ 'c.  can. 

if.  .-tc.  .0,  i  t.  40  Vic.  cap.  1,3,  sec.  37. 

VIII.   SlB.«CR.I.TIOXS   OliTAINt:,.    ny    Fk.u„. 


-.fl*^.  SiiKscriptlons  of  sfo(d,- ,,l,tn;„„i  i 
prise,  fraud  nn  |  r.,i  „     ,  "I'tained   by  snr- 

Tl 

IS 


i«70  ;  oyi  ,t  1000  c.  6.  *-•  ^^''  -^^  ^ 


IX.    WlfKN    l.VSOI.VKXT, 


laviiig   resigned, 
■s   having  been    burnt 
iU  a  duly   convened 
f'ccretary-trea- 


.0  ;lo  ,tiir^,7;:r5i,3"'^'  "^^■"•^  --"" 

a'i'l  lb-  place   of  busings., 
'luwn,   the  .'shareholders 
general     meeting,    named    the 

com;;;r;:f  ^h;';;:^??  ;r7':"''?'|  ^'-ivisers, 

tion  bro,"  ,,1,y'      ;  ,  t    ;:;  '^'''''■'' ,"'''1   anac 

msmm 

AXU  PKO.MISSOKY  NOTES 


J4U.%A?.5  ,;/•._:  A   shareholder  in    a  ioint 
loc   conipatiy  can  bring  an  action  lo  acciu," 
KL       '=°'"P''rat;on,   an.l   thereby  con  e 

I.....      •  a    ,^      ■   ''"'  ^'^fif  Fre  Assiirnnrf 
riif'{i(;'i^'"-,'*'^^'K-H.   1H30.      ■  ^*^"'^'"'^'' 
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rr    ^^'    U.^'I"Jt'I'ATKI)    DAM.*(iKS,418 
if  ^'■'•^'K^TAHY    Al.l.OWA.NTK,    4l'9 

iV.Oi.- Bank  C1.A1.M,  421. 

Vi    OvuZj\?  'Z  Cotu-oHATtox,  422,  423 

X.  V,  HE.,  Akises,  431-454, 
I.  By  Unliquidated  Damages. 


418.  Unliquidated  damages  due  bv  the  rdain 

■no..,  .i.,o  ,„':  x,s.z  ar3™K",,f 


I  ■ 


•  "v.  ■%■ 


2:1 
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II.  Of  Ai,;.mi;ntauy  Ai.i.owanuk. 

•lilt.  Dclits  duo  to  the  t('statO""rt  estate  by 
an  iiliiiR'Mtiu-y  bciieticiary  caiiiiut  be  set  up  in 
ooniljeiisatiiih"  of  tlie  aliiueiilarv  alluwance. 
Miiirrl  al.  v.  Mnir,  15  L.  C.  J.  :)()!>,  (I  V:  KS^l, 
A'  IH  L.C.  .).  l^S,  !'•  U.  1«' ti  1''"'  ^•'  *-'• 

III.  Of  AMdVNT  Paid  in  Eimoii. 

420.  'I'lie  riiiht  to  conipeiisale  an  amount 
paiil  in  eiToi'  or  \vitbo\it  le.jal  cause  ari.ses  tiie 
moment  tiie  payment  is  made,  and  not  merely 
from  the  ihite  "of  tlie  action  en  repi'lifinn  for 
.such  amount.  Bnincltc  et  vlr.  v.  ihicklci/  ic 
Bnr.klr,t,V)  L.  C.  .1.  \)^,  S.  C.  U.  1«T1;  1U47, 
1018  tt'll'JOC.  C. 

IV.  Oi-  liANK  Claim. 

4'il.  In  an  action  by  the  trustees  of  a  savings 
baniv  wliieii  had  becoiuc  insolvent,  on  an  obli<,'a- 
tion  lor  a  loan  by  the  bank,  the  defendant 
j)leaiJed  compensation  by  an  amount  trans- 
ferred to  him  by  a  depositor  with  the  baidi— 
Held,  that  as  tin"  amounlof  ileposits  could  only 
be  jxiid  out  of  the  deposit  fund  and  the  interest 
accrued  thereon,  and  as  the  d.'posit  fund  in  thi.s 
case  was  not  HutHcient  to  meet  the  deposits 
which  had  been  made,  that  the  plea  of  compen- 
sation would  not  lie.  Morris  et  al.  v.  McGinn, 
1  L.  C.  R.  110,  S.  C.  1S18. 

V.  0)-  Deut  Dik  1)v  Coiu'oiiatio>'. 

422.  A  shareholder  of  an  insolvent  corpora- 
tion cannot  oiler  a  debt  due  to  him  by  the  cor 
])oration,  whatever  may  be  the  character  of  the 
debt,  in  comjiensation  c)f  a  claim  a.irainsthim  by 
the  creditor  of  the  company.  Ryhind  v.  Rmilli 
el  al.,  1  L.  C.  L.  J.  i  14,  8.  C.  R.  1800;  C.  S.  C. 
ca]).  00,  sec.  80. 

42:i.  Anil  /leld,  in  a  similar  ease,  contirming 
the  decision  of  the  Court  of  Ap|)eal  but  revers- 
in;,'  that  of  the  Sujjerior  Conn,  that  couipens"- 
tion  does  not  take  jilace  plcno  jure  between  tiie 
<lebt  due  by  a  shareholder  in  the  Montreal  and 
Hytown  Railway  (Jom])any  to  a  judgment  credi- 
tor of  the  Company,  and  the  debt  due  by  th.' 
company  to  the  shareholder  lor  arri'ars  of 
f-alary  a's  picsident  of  the  company,  where  the 
first-mentioned  debt  is  for  .stock  not  paid  up,  and 
uhere  nocall.s  have  been  made  by  the  company 
on  such  unpaid  stock.  L'l/huid  <.\c  Dcli.ile,  12 
L.  C.  J.  2',),  Q.  13.  A;  14  L.  C.  J.  12,  P.  C.  180'J. 

VI.  Of  I)i:irr  Die  iiv  Pautn-kkshu'. 

424.  Til"  dtfendant  bought  wood  from  one 
of  the  (lartner.s  in  a  llrm  in  ignorance  of  the 
existence  of  a  partnership.  The  partner  owed 
liim  money,  but  the  wood  was  the  property  of 
the  ))artnership — Held,  contirming  decision  of 
<'Ourt  below,  that  the  dele'iulant  could  not  set 
up  the  arnmint  of  his  ]iureha-^e  against  the  debt 
due  him  by  the  ])artner  from  whom  he  bought, 
Jllliioujih    (he   tatter   man.iged  tin-  alhiirs  O'   the 

i)iirtnership.      Itolland  v.   jS7.   Denis    cl  al.,  2 
..  C.  L.  J.  110,  y.  b.  1800  ;  tV  art.  414  infra. 
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VII.  Ov  Pilot's  Ci.ALM. 

425.  Damage  occasioned  to  the  ship  by  th'- 
niiseonducl  oi'  the  pilot  may  be  '.set  up  again.-; 
his  claim  for  pilotage,  and  in  such  action  t||,. 
master  mav  be  admitted  as  a  witness.  Tlit 
.•Sophia  in  re.,  S.  V.  A.  C.  96,  V.  A.  C.  183G. 

Vfll.    Of  TlIK  RlMMtlSKS  OF  TIIK  WiFK, 

420.  At  the  execution  of  a  judgment  of  sojia- 
rau^m  de  hieii.f   the  rejirises  of  the  wife  may  l,f 
contpensated  bv  the  amount  due  ttithe  husliaii,i  I 
for  debts  wliicii  he  has  (laiil  on  account  uf  hi. 
wife.  Leduc  \.  Foster,!  L.C.  J.275,  S.C.  iS'i.'i 
IISSA-  1312  C.  C. 

IX.  I'LFA  OF. 

427.  Where  compensation  can  be  urgcil  w 
should  be  pleaded  bv  pcremptoi'v  exceptin;, 
Brunei  \.  Lee,  :i  Rev.  Vie  Leg.  107,"  K.  15.  l^l: 

428.  Where  compensation  is  pleaded  ti,.; 
amount  may  be  specially  invoked,  and  11,^ 
conclusions  of  a  plea  to  that  effect  must  I-- 
s|)ceial,  and  ask  that  the  compensatimi  I. 
declared  to  have  taken  place.  Gikw  v, 
Ihiehesnmj,  1  L.  C.  R.  478,  Q.  R.  1851. 

42'J.  A  plea  of  jierpetual  exccjition,  by  wliid. 
it  is  alleged  that  the  sum  claimed  by  tLi 
jilaintilf  is  set  off  by  a  sum  claimed  by  iIk 
defendant  for  damages  suffered  by  him  in  cm;- 
se(iuei!ce  of  the  neglect  and  carelessness  ol  iLi;- 
lilaintitf  in  the  doing  of  certain  work  and  lal«ir, 
and  for  the  value  of  which  he  claims  by  lii> 
action,  is  a  good  plea  ami  well  founded  if  prove], , 
and  it  is  not  necessary  in  .such  ca.se  tliatllie 
damages  be  claimed  by  an  incidental  ci-"-.  | 
demand.  Beaulieu  v.  Lee,  0  L.  C.  R.  33,  S.  (', 
1850. 

430.  Where  the  defi'iidant  claimed  e.xtim- 
tion  of  the  plaiiititrs  demand  by  reasun  ufa 
large  amount  due  from  plaintiti'  to  liiin,  Ijh: 
omitted  to  pray  that  ])laintiff's  claim  slioull 
be  declared  compensated  by  his — Held,  onJr 
miirrer,  that  the  plea  was  bad  and  must  k  I 
dismissed,  with  power  to  the  defendant  to  pleii  | 
again.  Beaudry  v.  Vinet,!  L.C.J.  41,  S.C 
1802. 

X.  WiiKx  Arisks. 

431.  Damages  for  the  non-performance  of  J 
sjH'cial  agreement  for  the  transiiortiUion  lif 
goods,  wdiere  a  part  has  been  fransnortoil.Je'j 
Jivered  ami  accepted,  cannot  be  plea(led  agiiiiiili 
a  (pianttini  meruit  for  freight  earned  for.suf!il 
part  so  delivered  and  accepted,  the  iiro|wl 
course  being  by  a  cross-demand  or  a  separaitj 
liCtion  for  damages.  Giiai/  v.  Hunter,]',  li.oi, f 
K.  ]{.  1810  ;  11S8  C.  C. ;  &  art.  420  supra. 

432.  Tfie  amount  of  a  note  not  puyaUe  al 
order,  Imt  transferred  by  notarial  act  at  atiiwj 
when  a  much  larger  sum  was  due  and  owitil 
by  (he  payee  to  the  maker,  will  not  supporta:! 
action,  both  claims  at  the  time  of  the  traii*rl 
being  comiiensated^jco  tnnio.  Gih.wney.  LttA 
1  Rev.  do  Leg.  347,  K.  li.  1814;  1188  C.  C.    ' 

433.  A  debt  due  fiy  an  auctioneer  to  apur| 
chaser  at  auction,  who  kno"-^-  'haf.  the  :-f''s~ 
an  agent  for  another    and   not  the  priiini's!. 
cannot    be    set    tij)  by    way    of  coMin'iijaKj 


253  COMPENSATION. 


L-k.  47;-.,  K.  i<.  !«21  "'"'  ^  ^^^■^'^  ''^' 

4:i;..  Jn  an  iictioi,  on  ,i  ,„v,„iisso,T  nou—IM  i 

|.i.e  ;..cc  and  ..a.;;^;;;;;,f  iLr^f,-"^^:^ 
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|]icvitMi.s,  but,  iwidurscd  ((.  (1 


Ur.k  Van,!,  3  J.  C       "l  P'   o  ';r-^^'''I'f'°"- 
I  JJU.  And  Md.  (l,at  in  s„.  ,"',■. 'o 

i,.:.aiu.  place.  n.ui,,,,ua;:.'\,x  "i'x:':r 
^p^^.£n-;=,,iiS 

J'iT.  Ill  an  acti<in  nnon  a  iinfMi.;.,)  ^i  i-     .• 

^  ••■leotivo  tnanner  i,i  wlnrirdu     tunT.    ,^ 
,    '"lie  Miilbnndod  in   Ian    an,l     I,         , 

1.   Imt  oon,,,,.ns-at,on  docs    „o(  arin     I 
gingto  tlie  dolcndaiit  ul' tlie  value 


'■•annol  Lo  pioad      in  ^,,  ■-'"'"   '"'  ""■'•'^lian.iiso 

V'-'^,,,c.,U,i:n'^t^'r;;,7■';'  I- pleaded 

,  pnrtnrr^i.in   in.lividnal    ■  ,       ""'''"'"''"'■•«  of  a 
eo.npen.at  on  o   a       i     „    ";""^  '^'',  ■^^'t   "P  i" 

-/AW.haiu;^';::j:;:'S^'''''«i"''-'°'-->e 

i'^-'aiii.st  anv  suni«  ,,,,1,1/1'  ,"''■''  '*  "'■'  o"' 

^v'''''^i'yjnsin,!:;;:i  ;'tS:^''''',;■';':'>'- 
pn:strdi;:ur.;!;'";::Sf-^''''T''' action 

lawlullvissuin.roit  j  ,  'jalicioulv  and  un- 
''>op,.o,|„„„„-;  ;';:;; /'aiHas,  and  a.ain.,. 
,  ',1k'  afli.lavit  mmiivd  hv  n .  ''  i"T"'  "'"'0"' 
"•'"lant  ondeanrodt  •..."■'"'  ""'  '"■'''  ''<- 
•J'   ■'^o  niuci,   ,,r  Vi,n  "!'•  '"  <'">"I'c.,satioii     ' 

''^-Miicd.M>,u,T.roltl,e  ,|!i      ~;^^,t'' ' '"'V'''-'*'''- 
!  J>cns,uion     could    ,,',''?' ^"f^'' coni- 

c.wnpcM,.atio      o,  7  cmair'"  "'' "■''V''^'^  «<■ 
aj'lHdlant  as  iiiso  <';',''         "^""'    ''"^    ''"" 

«'""e  elain,  |,a  '  ■  '.C;  ,  .""'^  '"•'-"^^'  'J'"t  the 
!"  ""-ee  diiferent  ca  c'^  V,  '^''  '"  ;>';';P>'".«ation 
'■'^the  .lecision,n^  e^;:;!^^'''' ?"«■•'"- 
amount  of  a  deht  a  ,■<  l-^r  "'•'''"■'  "'"t  "'^ 
lio.i  in  aca,..«,     .)'■'■  ;'■'■"''  '"  '••'""pon.^v 

anotlKT  eau-e   e'o,?,l  "'l'  I"' ■'^"'-'lliTed  in 

■^'i''p<'Md,,,!.;w:,wi  <.'■;:'; '''^.'"■■^•^■''''•-«  be 

''''''^^■lil^t/'c^I"!;';',"'^";''''' '■•'•'"-'■''•  "-here 

^'7-'A,andsu::;:t';:-;;:;-'>i't.A,/««, 

a-^tionofadeMi-Mde      ;    ^  '  '"  "-''^'"Pfn- 

-piisll,!;;;:y^:,^:;--';yas.,ipwn,,t,b.. 

'"    c..n,,,e.,safion  ,    elt-,.     '  ''"■'"''"'t  I'l^'aded 
'"""■'-■es's-arv  d  ^ent  on  o  11  '"'l  ''"""*^"'-,  ''"•  "'« 

,o.y,,o,eandi::a'"^:i:';;7-.'-';'P.'o.Mi.. 
Iiarvest   whieh    the   ,,  ,  ?,     ,1         !'  ^'','"'^'  "f  " 
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claim  dill  not  give  ri.«e  to  couifienpatioii.  iVr- 
rau/t  V.  llmbixm,  ■^  H.  h.  440  &  2  R.  C.  10(5, 
S.  C.  R.  1871  ;   11S8  C.  C. 

451.  A  (lol.t  alk';.n'(l  t.>  be  duo  hv  plniiitilT  as 
part  ol'a  sum  of  nioiu'y  borrowfd  liy  him  IVoiti 

'  ird  jiarty,  but  of  which   there   in  no  proot 


a  t , ,  ~ 

in  writing,  and  transfer  of  which  to  defendant 
ha."  been  .signilied  to  plaintitl'  al'ter  tiie  institu- 
tion oftlie  action,  cannot  be  set  np  in  comjien- 
fiation  against,  v  .iction  on  a  oromissory  nrte. 
I'tirsons  V.  Orfi/iam,  15  L.  C.  J.  41,  S.  C  1871 ; 
llHSit  1571  ('.  C. 

452.  Damages  given  for  ai.  illegal  and  un- 
warranted attachment  by  naisie  urn't  may  he 
compensated  by  the  debt  due  for  which  such 
attachment  issued.  BeUeink  v.  Li/iiian  et  ciL, 
15  L.  C.  J.  305,  S.  C.  R.  1871  ;  1188  C.  C. 

453.  It  is  not  necessary  that  claims  set  up  in 
compensation  bo  certain  and  liquide,  provided 
thev  niiiv  easilv  become  no.  Ifax-i  et  ill.  v.  Beu- 
nef  5  R;  L.  22i),  S.  ('.  1873 ;  11S8  C.  C. 

454.  A  merchant  who  receives  a  consignment, 
of  gooils  has  a  right  to  apply  the  proceeds  of 
Hucli  goods  in  coinjionsiition  of  a  debt  due  him 
by  ;be  consiL'iior.  .Slahli  vt  ul.  v.  Lard  d  ai, 
5"B.  L.  181,  S.  C.  1873  ;  1723  k.  1710  C.  C. 
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CONFIRMATION  OF  TITLE.    25<i 

I.  Deposit  for. 

455.  Where  a  puridiaser  brought  demand  it 
ratilication  of  title  and  deposited  tiie  amount  d;  | 
the  purchase  money  in  court,  and  filed  inotida 
for  act  of  such  deposit,  describing  it  as  ilin)  | 
witii  interest,  h>it  deposited  only  the  i^lOO,  aiii 
motion  was  made  to  have    the    deposit  mad,.  I 
irregular  on   the  ground  that  the  interest  «a.  | 
not    actually    depi^sited — Held,    that    as    i),., 
interest  was  no   part   of  the  piircha.se  nionev 
that  the  actual   deposit  of  the  amount  of  tl,f| 
interest  was  nnnecessarv.     Hart  exp.,  3  J,.  C.J, 
40,  S.  C.  1852;  %3  C.  C.  P.,  Q.  35  Vic.  cap,, 
sec.  20. 

II.  Effect  of. 

450.  The  only  efl'ect  of  a  judgment  of  coi; 
lirmation  of  title  is  to  do  away  with  mort;:,i:...  I 
without  in  any  manner  purifying  the  title (!(«,[ 
wliich  retains  notwitlistanding  all  it.s  im]J^^ 
feclions.  Ghwkmeijer  v.  The  Mayor,  (fc,  rfl 
Qtiehec  &  Laijiieux,  11  L.  C.  R.  18,  S,  (',[ 
l.<iiO. 

III.  Ol'l'OSITION  TO. 

457.  Htld,  coniirming  decision  of  court  K- 1 
low,  that  in  (leniand  of  ratitication  ot  title  actw 
en    (jurantie    will    lie    to    remove    oppc'^itiK-l 
unless  an  expres.s  stipulation  to  the  coiitrarti 
is  in.oerted  in  the   deed   of  sale.     Ddin/hwi 
Itiiiiiiiii;/,  8  L.  C.  R.  501.  Q.  B.  1858. 

458.  A  petitioner  fiir  judgment  of  confirni-I 
tion  of  title  hound  hinl^elf  by  liis  dve\ 
a(N|uisitioi>  to  pay  a  sum  of  money  to  a  baillm] 
dc  /'on*/.'.',  who  lilcd  oiijiosition  for  the  aiiKjiir,'.-! 
IJcId,  that  the  opposiiion  would  he  aihiiittril 
but  without  costs.  Lenoir  exp.  &  Lnmolk ill 
al.,  10  L.  C.  U.  451  k  3  L.  C.  J.  303,  S,  if 
1859;  2010  C.  C. 

IV.  PliOCEDl'ItE    FOR. 

459.  The  procedure  for  confirmation  accfrip 
ing  to  9  (leo.  IV.  cap.  20  is  not  altugclkf 
analagous  to  i.  at  tbllowtd  in  France  iipilt'ril»l 
act  of  1771,  inasmuch  as  the  object  (jful 
statute  is  oidy  to  establish  the  hypotliocsup'Sr 
the  property"  and  at  the  same  time  presmJ 
them,  while  that  of  the  edict  is  to  purw  wl 
proi)erly  of  such  hypothecs,  and  is  equivaleiiiiil 
an  adjudication  to  that  etiect,  and  under  «el 
systeni  the  creditors  have  not  an  absolute rijlij 
to  demand  a  deposit  of  the  price,  or,  in  delauiiifl 
doing  so,  be  subject  to  eontrainte  par  t'ifm 
Douglass  k  Dupr'i,  2  Rev.  de  Leg.  221),  (j.l| 
1844;  950e<,se(/.  C.  C.  ^\ 

400.  On  a  contestation  of  a  demand  inwj 
lirmation  ot  title— i/eW,  that  where  tlieveD»f| 
covenants  that  tiie  purchaser  is  to  obtaim 
conlirination  of  title  before  making  pnyiueni.lil 
becomes,  hy  reason  of  such  covenant,  a  pi3| 
to  the  procee<iing  for  ratification  of  title,  isl 
consequently  the  purchaser  is  not  bouni'l 
call  in  the  vendor  en  garaniie  to  give  liiiii«l 
opportunity  of  contesting  claims  tiled  in  W 
proceeding.  Huston  v.  Mlanc/tard,5  l(> 
390,  S.  C.  1S55  ;  950  d  scq.  C.  C.  P. 

401.  And  held,  also,  that  an  omission  of !t«| 
of  t!ie  proceedings  required  by  9  Geo.  IVii|| 
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ronglit  (Ipinaml  ;r,  j 
ted  tlie  ntiiouiitd! 

ivnd  Hied  inotii.,-, 
•rilling  it  as  tliii) 
Illy  the  JtlCO,  aiil 
he    deposit  niailil 
;  tlie  interest  «ai| 
Id,    that    as    i!,; 

purchupe  tiioMr 
lie  amount  of  iLp| 
!irt  «7>.,3  J,.  C.i. 
y.  o5  Vic.  cap.'. 


intirmation  acwij 
is  not  allo;'Olbr 
1  France  uriltril»| 
the  ohject  uflul 
:ie  hypuiiiccsnpir 
,nie  time  \msinm 
ct  is  to  puree  liJ 
ind  is  equivalenilil 
ct,  and  uiiiier  oi'l 
it  an  absohUo  rifkl 
ice,  or,  in  dtlaulml 
tfrainte  par  cm 
leLeg.  229,  (J,  f" 


20,  to  be  adtnitted  to  overbid  upon  the  price  of 
.:^le,  does  not  entail  a  nullity  If  the  p^eed- 


V.  RiGUTS  OF  CllEDrTOHS. 

4G2.  Creditors  who  have  tendered  an  over- 
Lul  on  a  proeee.in.jr  in  con/irmatiun  need  not 
accompany  such  tender  with  a  deposit.     J  r  ^ 

m.  Nor  is  it  necessary  tliat  thev  should  .^1,.. 

notice  ot  puttii).'  in  securitv      fb"  ^'  °'^^ 

m.  Nor  need  the  sureties  for  sucli  credit,.,. 

i.sti.y  that  they  are  proprietors  of   n   no';  b|  > 

Foperty,  or  their  bond   contain  a  de  cr  ,  ,io 

I  oninmoveable  property  specially  hyputhecCl 

4(!,5.  But  the  creditor  will  not  be  declare.I  the 
|mrclm.er  un  il    he  has  required  the  ori   i  , 
imrclittser  to  declaye  whether  he  will  retain  tie 
(loperty  at  the  price  offered  and  ,,aid  the  n     - 
I  clinsc  money.    lb.  '  '-^  ' 

«.  Nor  will  the  original   purchaser  be  al- 
knved  to  re  am  the  propertv  unless  he  ,ms  tl,  -  ^ 
whole  of  the  purchase'  m*,ey,  and    ,    defoi       ! 
01  liLS  so  do.nj;  the  creditor  who  has  o^^   ^ 
liiiii  will  be  allowed   to  d-s-isit  the  i        , 
I  umiiey  and  become  the  puroii'a«er      j^^'""''^"'^"'^  ,' 
.407,  On  a  demand  for  ratification  of  title  in  ' 
virtue  of  a  deed  of  sale  of  several  lota  ,>■  I 
rfected  with  different  charter a^!i't;^„^^ 
I  it  sold  lor  one  price-//«A/,  reversin.rdecisi,  n 

.  nu'-'ioM  r;'  h  "'/  .''.vpothecarv^c  ed  t 
luiuld  not  be  foreclosed  from  l,iddin.r  „n,il  the 
Ipnce  01  such  lot  had  been  .letermin<  b  « 
Ivennlation,  and  that  the  (letitione  "o,  ,1  )  o^ 
lobtan,  the  confirmation  of  his  title  uut^^  s, 
[vent,  lation  had  taken  place,  which  mt", 
Bioiiiobgated  by  the  court  before  the  or  v 
feosited  cotdd  be  distributed.  BewU  ^%u. 
foughs,  5  L.  C.  R.  70,  Q.  h. 
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COXSIGNEE_&e  AFFREIGHT- 
MENT. 

COXSIGNOR-&e  AFFEEIGHT- 
JMENT. 

I.  -Aniox  iiY,.v<;e  ATTACFIMEXT  iv  Rkvl-v 
il.  J'lAiiiuTY  OF  FouFiiEiGiiT,  see  FREIGHT. 
COXSOI{TS->See  MAKPJAGE. 

I.  AiisKxci.:  OF,  4rj»-4(!0. 

if.  Action- A(;aixst,47(M7;!. 

ill.  Action- ,!v,  474-477. 

4  V  .  Agexcv  ok  Ht-siuN-n,  -HA 

V  .  Examination-  of,  479-484 

VI.    KXPKXSKS  rtF  WlFK,  4>*r). 

,\  [-,  iJii'oTE.NTV  of,  486,  487. 

V  lil.  J.KASK  Bktwfkn-,  488. 

J.\.    .IL'IKIMKXIS  AOAIXST.  489. 

A.   J.IAIIIMTV  OF,  4!)()-4!)7. 

vrr  V'^'*'''*""'''"^'  l^KTWKEX,  498. 

AJl.  bKBVicK  OF,  499-501. 
I.  Absence  of. 


CONFISCATED  PliOPERTY. 

I.  Liability  of  Crowx  fok,  s^e  CROWN. 

touSION-^OELIGATIONS. 

pONCxfi     DfiFAUT-See      PROCE 
'  DURE. 

hNJUNCTIViriND  DISJUNC- 
TIVE-&'e  CAPIAS  AFFinvvfT 
CONVICTION  Bad.         ^'™^^^^T' 

CONQUEST. 

CONSIDERATION. 

ill  ^TJc'-""  ''"•■"  ^'"'''*-'*'  •"•«  I^^LLS,  &c 
m  wL^T"'"''  '''  CONTRACTS 
I  "•  "'"..vNecehsarv,  see  PROMISES. 

K 


declScf  nnll  "'''  '."'"""'"  "^  '"''^-^  ^  •"•'^'•riage 
euared     nil  seventeen  vears  alter  its  celebra- 

ece8..aiy  w  itness  ,n  the  case,  was  an  excu.se  for 
not  having  brought  the  action  before.     Lano'. 

469  t  i?',V'v'n  ''''^-  ""■  ''^^2Tll7  C.-'c. 
ofTl,;:  "  """  '^""""'S  iiionth  the  contrary 

whe  e  7^'^"'  '"^  '"'^'^  ^''"  '''t'f'  Ix't  in  '  ca,  e 
consort  ir'  ""•'  '"'«''"-^'"''l  that  the  absent 

et  al.  V.  tontaine.  4  R.  L.  103,  S.  C.  1872. 
11.  Action-  Against. 

mS\x  Inl",'!'""  "*""}'' i'^  f  \n^BUn,\  and  wife 
niereiy  setting  up  a  debt  due  by  the  wife  nre- 

I  rage  it,sel(,  will  be  dismis.sed  on  demu.rer  bv 
common'^  '"■  '*'"''  *'"^'  ^''''  '"-«  l^"''"  «^ed  t 

pr:no?;oS'C'he;S^;:i"? 

cribii  ^"''"''"^'''e  Ceniale defendant  was des- 
s>  uui        "^  '"■''  '"'^'   'loclaration   as   being 
sepa.nte  as  to  property  f-om  her  husband,  aiuf 
she  J)  eaded  that  she  was  not  so  separated   a 
p  amtdl  moved  that  thi«  portion  of  the  plea 
1  :V   I '"''  T'  ?'\  "'«  ^'•''•'"'l  that  i* 
oim— 7^eW,  to  have  been  properly  pleaded  and 
n  otion  disniiss.  1       JVfM  aH I  Burkitut     ' 
»'.,  ■*  L,.  V.  J.  oO'j,  S.  U.  18()0. 
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472  UM,  iilFO,  tliat  in  .=>iich  action  tlio  plain- 
tirt  was  l.oiui.1  to  prove  the  all.'iriitiun  of  ?eiiara- 
tion  of  i.roi.ertv,  either  bv  production  ol  a  niar- 
ra"e  contract  or  bv  jmlicnil  sentence.     Jl>. 

\r.\  Where  a  wile,  separate  as  to  property, 
and  aile-ed  to  have  been  carrvm-  on  business 
■IS  "  A  k  Co.,"  was  sued,  ami  iier  husband  put 
into  the  case  mereiv  tor  tlie  jnu-.-ose  ofauthori- 
zntion  onlv-i/.'A/,  thai  an  alU-ation  in  the  de- 
chvration  t'liat  tiie  deleiKlanls,  un.ler  the  name 
of-' A  it  Co."  made  tlieir  certain  promissory 
note,  was  sutlicient,  and  a  di'ffnxi:  cii  (li-cit  on  the 
.'round  that  no  debt  a.iiainst  the  wife  was  set  up 
m  the  declaration  would  bedisnusse.witl.  costs. 
Jiliints  V.  FUiniiui  ct  (•(/•.,  l.<  L.  L.  K.  7.  ,  »•  V-- 

111.  Action  uy. 

474  A  femme  voiirerle,  thoiiL'h  she  be  a  mw- 
elnniiie  mhlique,  cannot  sue  alone.  Her  hns- 
biind  must  be  a  co-plaintitf  with  her,  or  sue  must 
be  expre-slv  autliori/.ed  to  sue.  1  ''"».7  v.  I-t-e- 
lum,  1  Kev."  de  l.e-.  \W,  .V:  3  Hev.  .le  Leg.  3Uj, 
K.  15.  islli;  ITfl  C.  C.  ,     ,      ,      ,       i  ■ 

475  In  an  action  in  which  the  iinsbaii.l  is 
joined  nicrelv  for  the  pur.iosc  of  author./.mg  Ins 
wife,  iudiiment  can  only  l.e  demanded  in  lavoi 
of  the  wife,  l^ftordef  rir  v.  Lk.->niarais  et  uL, 
11  L.  C.J.  122,'S.  C.  It  lf<4s. 

47.)  In  an  action  bv  a  wife  se)iarate  as  to 
oropertv  bv  marria..'e  contract,  such  contract 
!,uist  be  alicL'.'d  in  the  .leclaration.  »"«■'■'•);■ 
T/ie  Mailer,  etr..  of  the  Town  of  ^<ii-e!,  o  K.  L.  00, 
Q,  B.  iNiUi.  . 

477  \  liiisbftnd  and  wile  who  sue  lor  ilam- 
a.res  for  defamation  of  character  of  wife  must 
first  prove  tlieir  marriage,  ^f'■^(lh  d  ux.  v. 
Jamieson,i>li.L.51i\,S.C.W.i. 


IV.    AoKNCY    OF 


IlfSllAND    FOU  WlFK. 


478  Under  a  judgiiient  aL'ainst  llie  husband 
monevB  belomrmg  to,  or  alleged  in  her  interven- 
tion, to  belouL'  to  the  wile  were  seize.l  m  t  le 
liandcofthecorp<iration,andthequestionottlie 

contract  under  which  the  moneys  were  earne, 
arose— -//f.''/,  that  the  husband,  under  a  general 
power  of  attornev  from  the  wife,  sej.arate  as  to 
propertv.  was  sui^posed  toact  in  thenaiueo  his 
Ivile,  inasmuch  as  it  was  established  that,  b\ 
reason  of  his  insolvency,  he  could  not  contract 
in  his  own  name,  and  that  work  undertaken 
vva.s  ma.ie  in  theestablisliment  kept  m  the  naine 
of  his  wife.  Giltiier  elcii:  it  Gon-ie,Vl  L.  L.  U. 
454,  Q.  B.  lb(;2. 

V.    EXA.MINATION    OF. 

479  The  wife  of  an  insolvent  cannot  be  e.x- 
an.ined  concerning  the  estate  of  her  husband, 
notwithstanding  Insolvent  Act  l>^fl4,  sec.  10, 
which  autliorizes  the  examination  upon  oath  ot 
anv  person  respecting  the  estate  ol  the  instd- 
ventf*  Feroniurels.  IVIii/tek  H  lnjte,\OL.t.J. 
Ill,  &1  L.  C.  L.  J.'J1»,  S.  C.  IbliO. 

480.  Wh'-e  a  wife  separate  as  to  property 
from  her  husband  carries  on  trade  and  com- 
merce tbrougii  her  iiusbaiid,  uiitliorizeJ  as  her 


n^ent  to  that  etlect,  the  h.isband  may  be  cxaii,- 
ine.l  as  a  witness  againt't  his  wife.*  ■''y'"i'( 
V.  Muiime  k  DuchcKiKiii  et  fit:,  10  1-  C.  .1.  2>. 
S   C.  18C>4;  252  C.  C.  P.  k  12:il  sec.  .'JC.C. 

4Sl.  lint  a  liusliaiid  who  is  brought  into  a 
case  mereiv  for  the  purpose  of  authorizing  h;- 
wife,  is  not'a  liarty  in  the  case,  so  as  to  be  ex- 
am ned  under  251  C.  C.  P.  ll>.,  H  L.  ^  ■  ■'. 
51,  Q.  15.  18ti7.  ,,    ^.  „. 

4H2.  Ami  //-'/(/,  later,  that  Q.  Ai>  Vic.  cap.  i, 
sec.  y.does  not  mean  tliat  a  party  may  exaiii,i" 
his  own  wife  as  a  witness  when  slie  has  had  ti. 
administration  ot  his  property,  but  that  he  in:, 
examine  the  wife  of  the  adverse,  party  in  sur 
case.  Foi.-^i/  V.  Lefebvre,  4  R.  L.  5G4,  !>.  C.  l^ri 
12;il,sec,  5,  C.  C.  . 

4S:5.  The  hu-<baiid  tiiav  be  examined  in  act- 
where  the  wife  is  plaintilY,  when  she  declare- 
her  deposition  that   it  -  he  who  manage.-  h: 
oropertv.     Johnson  v.  .     liin,  5  R.  L.  .5.50,  8.  ( , 
W>;  12:51,  sec.  5,  C,  C.  k  252  C,  C.  1'. 

4S4.  Where   an    application  was  nia.le  U  . 
wife  separate  as  to  property  to  be  allowed  t.M.,- 
amine  her  husbaml  umler  Q,  :i5  Vic.  cap.O.  s,  , 
'»    re.'iirdiii"-  certain  acts  of  ailministratiim 
i.'roiicriv  bv^the  husband— //fW,  that  then.': 
!   '•unferre.l  (.V  said  Act  was  v)nly  m  the  mti".-  ■ 

of  the  adverse  |.artv.     linifh  k  Stephi'n^-  'I  i' 
'  A-  Strphi-ns  d  vir.,  17  L.  C.  J.  MO,  h.  (-.  b.^ 
12:51,  sec.  5,  C.  C. 

VI.    KxfKXSKS    OF  WiFK. 

485.  Action  was  lirouglit  for  iiH!  10s.  ^: 
.roods  sold  and  delivered  to  defemlaiifs  «i! . 
ami  the  plea  was  want  of  authoi'izatviii, ami  tu' 
the  goods  were  for  luxuries  and  extravaL-iiiif'. 
On  pr.,of  broi".:ht,  amount  re.lucel    o  L'illl- 

,-)d.     Gilison  v:  Henei/,-^  'i-  I"  ^^^'>  ^^-^"^  '''■ 
1280,  sec.  5,  A;12y0  0.  C. 

VII.  Impotkxcy  of. 

48rt.  Where  in  an  action  to  annul  a  mama.- 
on  the  ground  of  iinpotency,  the  proof  othenvi- 
is  insullicient,  the  consort  against  whom  U: 
action  is  brotight  niav  be  compelled  to  sun..: 
to  a  surgical  examination,  and,  m  delaii.i  .: 
«o  doiii".'the  grounds  of  action  may  he  tiiK.; 
nro  confhsis,iuu\  judgment  rf'nilfi'™,;'"*! 
liiglv.  l>uriuiik  Laurent,  U  L.L.J.oH,^"] 
184:5.  ,       . 

487.  Impotency  existing  at  the  time  ol 
marriage  mav  be  set  up  eeventeen  years  siil-l 
ouentlv  to  the  celebration  of  the  niarnajr.l 
where  "such  marriage  was  celebrated  iirw  .■ 
the  promiilgiition  of  the  civil  code,  and  «to 
the  parties  have  lived  separately  ever  .jm^l 
lAin'/ecin  v.  Barette,  4  R.  L.  100,  b.  C.  W.M 
C.  C. 


VIII.  Lkase  between. 

488.  A  lease  from  husband  to  wife  males 
goo,l  faith  in  paviuent  of  les  nprhe.s  malm;l 
niates,  due  to  the  wife  in  virtue  of  a  Jiulgiw  J 
separation  of  property,  is  valid  and  'fSi"'. , " 
,/antt  et  i;ir.  v.  Bvurqite,  lo  L.  t.  J.  'A  V 

;.s7i. 


♦  Overruled  by  Ins.  Act,  1875,  sec.  26.-.P.D. 


•  OvnrnilPd  In  appeal,  and  re-ostablished  by  Q  ' 
cap.  6i  sec.  9.— Eo. 


IX.  Jl!D(i,ME.\T 


-^I.  Prescription  Bt 
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IX.    Jl'DflJIKXTS  AfiAIXST. 


4H9.  Aju,lginrMtol,tai.u.,laL'ain.-t  a  mnrrie,! 
woman  cuM.n,,,,,  as  to  pro,,..rtv,  u),„s,.  !,„",> 
Im.  l,roM   n,a,lo   a  party    to -the  .suit,       av      ' 
ii.a.le  c..«.cut„r.y  a^'ainst  tlu-  husba,,,!,  or  sad 
,lu,j:>n(.Mt    n.ay    h,  i„v„Ue,;    as   a„    a,ul,'  tic 
ackMowle.lgMu.nt  of  the  ,l,-l,t  ul,,.-.  tlu'     '      u 
contains  coMfiusiuNs  to  tli(   ollec.  tliat  the  I    " 
ImiHl,  us    master  of  the  eunnnunitv    he     •  n 


' r    '■"'■-'^■'   or   iiie  euninumitv    he    eon 

e.nne,     P';.'.-oMallv  to   the   paynuMU    of   s,  ! 
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during  their  lifetime,  ami  the  defen.icnt  nIea.Je,) 
a  preseription  of  (hirtv  years_7/cA/  cm  (fr  , 
i"g.lcc,s,onof  c<mrt   helow,   that   utso  ' 

;  ues  not  nu,  betueen  eonnoHs  ,h    i,  "/,t  'l^t 
tune,  ami    thut    Jio  preserintion  I,,,? 
qrnre,!  since  the  death  ot    1  I      '.        i''^^''''    '"^ 

-2,Q.B.l.G5,2-i3.t22!ilit.C  ^•^'•'^- 

Xir.  Skuvick  ok, 


X.  LrAnii.rrv  ok. 


490    A  hn.ban.l  an,l  uite  separate  as  to  nro- 
perty-are  jointly  an,|  .severally  liahle  o,i  a     n  - 
jn,.Kory  note  s,^,,ed  l,y  the,,,  iu  the  CO   r   ,     f ' 
M..,nes.,  ,u  ni„eh  they   uere  jointly    "„4,i 
r,»'o„a/'c/v.  Lucluipdle,  7  L.  C.  Ji  2.sy:s   c.' 

4111.  In  an  action  in  as.«un)p.sit  for'coods  sold 
m\  ,l<.hvere,|-y/.A/,  that  the'  hnshai.l       .'m 
mninty   w„h    h,s  w,fe  is  not   liahle     or  Je     J 
n.c<nTe,I  by  the  vv,fe  in   the  n.aintenJnce    ,    • 
^.■l.arate  establ,shn,ent    f,-„n,   that  of  her  1   ,s 
i'«ii.l,  .    .she  have  voluntanlv  left  his   I,,,  "o 
ivitliuiit  lejial   cause      Morlcill  v      „  i  I, 

L.C.K.  181,  C.C.  Lsfi'!  J'l^'kxou,  it 

any-liabflity    by    i.^r   pr^Vi!^,,    ,.^3 ., -- 

L|7^2:^-.*sr;.oi^Sc;---''^ 
A^'f  ::H'-|'-;:rhS!,.::,r  ■;:::;;,- 

41)4.  Where  u  hn..band  ha*  Ibrbid.jen  a  n,er 
liant  to  advance  anylhingto  his  wife  or  fa,   iv" 

l«)e.itedl,ythen,,andl,eias   ^e,'".;,';;^;" 

■  fl.  L..i5  t.  L.  1,S71  i   175  A-  12,so,  sec  5    V   V 
I   4!»o.  A  niarried    uon.an    inav  be  s,,^;!  „,,•.; 

Vj«.£l.<;n;uamdt:insr',::f.iir''^'' 

pmn  V.  Galarneau  et  .U'.,  2  It.  C  2;!i  S  "u" 

pSsiifig 


a;rp,^;.;!;;r::',::!fi::::j,,r'^-.-at. 

''y.lKO,,,sba,,d,l,atl   s^'Hr't^I^it'-^fr^^^ 
"■'"■'■'■>'|Hw,  (he    ba,I,tr  left  V,'  hi,,       .'    •""'"' 

n^>C';';t't;;ni^,j':^.^'f''"!:-S 
d^io,,dant  a;Hcr  r;  LX^n'ir^-^-'" 

srnL!'V'xt;r£-"9r 
'■■i"^n.urti;^;;;n;r':;s.-;i^r"'''- 

covered     bv   appearance-//,//  *"/  "^'^ 

clKU,.e,l,  and  «.>;  it    v      ',ec  s  tr.  r''    ''""'■''^ 

where  /he":.^  wal'' ,.  ;:':^:;;i--"'«--'t 

lumngdo,.e       itnu.stbeheldl?be;.;/^ 


•'^I.  Prescription  Bktween. 

I' wi  Jr\i;'''°"  ^''  "'^  '""^-^rsal  legatee  ot^ 

fproi.rtyhadbetwee?f,rei."i't;rr'nd" 


copyonirw'-^kcfflrag';:^;;:^:;^,"- 
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TTT.   INTERPICTION  F0«'  50"-    „ 

IV.  .Irui.iliicTioN  IN,  508,  5UU. 

V.  Hn.K  FOR.      , 
J(miii.'<l  ««/////,  olO. 

ytotionfor,  612. 
VI    What  IS, ')l.'-5/l.  „,, 

Vli.    WlUT  OF  El'ROK  FUOM  Hvi.E    FOB,  OlL. 

I.  By 

502  Master  of  IV.v.^p/.-V.-l.ore  a  vossel  \m\ 
l,w  atucl.nl  iUKl  the  master  carri.l  ,t  out  o 
iurisli  tin,,  olthe  court-77./,/, '•^■at  l.e  Lad 
;i:ui"ml  lu,u.el.-  liahle  to  attaelmKMatu.^  con- 
tempt. '/Ac  /')•/('»</.>••  "'.  '-f,  fv  V.  A.  L,-  '^. 
V   A.  C,  it  77<e  Delia  in  re,  S.  V.  A.  C,  207, 

^wi  ^H-Sm.-A  rule  for  contempt  of  court 
will  not  e  against  a  ^vitness  for  fanure  to 
;  ear  ululer  'snbpcena  unless  .P-"*  I*  .nach^ 
l,v  atlidavit  of  personal  service,  tein  er  ol 
Svso  al;le  expenles  ana  wilM  ^^<^^^^'^^ 
Scxion  V.  Bosiouk  E'laii,  5  L.  C.  J.  334,  b.  t. 

^^m  Yiut^'ASizfiater,  tl.at  on  an  application 
for  inn     sonment  of  a  witness  for  conte.npt  o 
,      ;„   .„.t  cl.evin"  a    subpiona   persona  ly 
^^vea^    ^nJtn^:e;;sary.o    .ovethes..^^^^ 

nf  Vl  e    sul^poMia   bv    aliiaavit,   nor    that    the 
^:.iL:;nNvase.hibiteatotl.wUness^^n^ 

Tl  icl   oraers  t  .e  making  of  an  inventory  does 

no  tren  le    iH'v  lial'U'  to  aconlrainteparcorps 

for  a  CO  tempt,  aiwl  the  right  of  contraintcpar 

i.„    „„t  exist  acainsl  women  guilty  of 

c.  c' 

II.  Fines  for. 

'  50G.  A  fine  imposea  bv  a  .if  ff. ',"/':'«;,, ^j^^^J 
for  contempt  irreg'ularly  issu'';!'  "  ■IH'y"""'^'^' 
JtoHsay  ex;/;.,  15  L.C.  J.  1.,  P.  C.  1871. 
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III.  INTERDICTIOK  FOR. 

507  An  attorney  guilty  of  contempt  in  the 
face  of  tlie  court 'mav  be  ....mea.aR.y  inter- 
dicted, liinet  exp.,  2  Rev.  de  Leg.  4,ib,  K.  U. 
1818. 

IV.   JUBISDICTIOX  IN. 

508.  A  judge  Of  the  Court  of  Queen's  BeMch, 

n^  one  ot  the  judges  of  the  court,  m  reterence 
tS  cond  c    of  8uch  juage  while  acting  in 

B    uaicial   capacity,  the   .■'-»-- -;,«/;.; 
legally  and   properly    c<pua.leb,the^  full 

^''^59.iS^^^:^f«o:^t,;e>s,iingofa 
rule  for  contempt,  by  the  inlgelnmselt  against 
whom  the  contempt  is  alleged 


to  have  been 


committed,  without  any  eviaence  that  the  pari.y 
ehuigecl  h»a  eommittea  the  acts  e<jmplainea  m. 
is  most  irregiihir.     Hi. 

V.  Rii.E  i''>"<. 

510.  Ayahu^t  naili/r.-V^hwi'  a  bailitV  n,.- 
icctea  to  naike  his  return  to  a  writ  ot  e.Mr,,. 

„„  ana   the  plaintill  tnovea  'y^  '\ruU'  »;:am-. 
him  for  contempt   ot  cour.    anc  also  t   at  h 
iiMiirisoiHMl  until  he  paui  the  ,^li''''-  f  .   n 

i  tas  the  bailiff  could  not  be  held  liable   •; 

ox.  than  the  value  of  the  things  sei/.ea,  tl„;>, 

1  e  eo   rt  would  not  grant  the  rule,  but  wouil 

ler  the    bailiff  to   make   his   return   w.iu, 

;;',Hv-ei.ht    1-urs    after   service.      y.oJ.,,,. 

Jiemer  &  Lafontawt,  7  L.  C.  J.  4e,  L.  L.  1  i,. 

511.  .1'/<"-i'.''  Defendant. -A  rule  lor  ,:..,. 
tempt  of  court  will  not  lie  against  a  di'W'ulw 
fo  letiuilt  to  pay  the  costs  ot. an  ine.dt... 
nnieeeain-,    but    the    plamtitl    is    enti  le.l 

,aar,  execution  fl,r  such  costs  aurii,,.!.- 
Venlleney  of  the  ease.  Ferguson  v.  Gilmoun. 
I  C.U.421,S.  C.1H55.        . 

512.  Notion  for.-A  motion  for  a  rule  u 
contempt  must  be  notifiea  to  the  partv  inovH 
Gainst:  aiul  must  be  seryea  personally  u|k 
"rie  |,;ar.v    unless    he    abscond    to   avoM 

AtW//,  18  L.C.J.  283,  b.C.18<4,  7.  It. til 

VI.    Wll-^T  IS. 

51",     4  tiax  xaisi  who  refuses  to  deliver  rJ 

lutic'les'seizea  in  his  P^^^S^?'""  '%f ' '^'^ 
contempt.  Ftrynsmx.  Mdlar  &  HooLr.A 
Rev    acLeg.  305,  K.  B.181-?.  ,       . 

514    An  unloun.lea  opposition  is  a  conlcrain 
of  court,  for  which  attaclnnentmay  be  gr|,t. 
Ouirouet  V.   Wilson,  S  Rev.  ae  Leg.  4/2,  h  B 
1818  ,  &  Hunt  V.  Perrault,  3  Rev.  de  Leg.  u\ 
K.  B.1820tt  art..518(»/m 

515.  A    witness  who  has    been  order -i  i 
witlulraw  from  the  court-room  is  guilty  uk* 
empt  if,  alter  hm  examination,  he  conm;.   • 
ca  es  facts  aisclosea  in  ev.de.ice  at  tluMnaiJ 
another  witness  not  yet  exannne,L    Ecjm^ 
McCorkill,  8  L.  C.  J.  282,  Q.  li.  18j7. 

510    In  a  rule  against  a  guardian  ol  ell. 
seized  for  failure  to  produce  the  things  «kl 
m  i  ed  it    is  not  competent  to  ask  tha.jJ 
gnSian  he  held  in  contenipt  o    cc,«r   'J 

^^-^ySs^S  C.1857,^.I^rJ^«.«l 
Clark  &  Dunlop,  \  L.  C.J.  254,  b.  C  b 

^^517'  And'  where  a  defendant  is  apiwid 
g,:Siai  of  his  things  u,.dersei.«i.,«^^ 
To  the  provisions  ot  the  code  ot  civil  irn^-l 

K.  cannot  by  rule  "''^i  '^'^/^•;;  ::'""p^,d 
prisonment  lor  contemp  ot  e^"i  ■  if  J 
huilmettc  k  Guilwdic,  1  R-  L.  "L  S.^'-^' 

''Sis.'"  wli'ere  "a' person  had  filed,  three  op, 
tijlls  consecutiv,?iv,  and  the  pain,    *. 
lili,,.'  of  the  third  moved  lor  a  1"^  K' 
e  1  pt  of  court,  on  the  groimd  tha   t    *| 
tions  were  made  with  a,view  on Iv  to  reid j 
sale  of  the  goods  seizea,  t"e  uuc  w.v  i---. 
with  costs,  nomas  v.  Pepin  k  Pepin  AXA 
7G,18Cl;G5G,C.C.P.&art.614s«i*™. 


519.  Where  ad 

an  execution  hud 
llifiii  while  the  ha 
thetii  in  his  jiriici 
luHunl  tile  bailitl'i 
—Helil,  that  he  c( 
I'diitenipt  of  court 
kiilitf  was  oi'dert 
seizure  anil  sale 
Lhijioiit,  iO  L.  C.J 

520,  An  advocati 
lU'Wsjiaper  letters 
iiig  and  coiitemptii. 
I'oijceriiing  one  of 
reti-reiice  to  tiie  c(,r 
acting  in  his  judji; 
iioii  made  to  him  f 
i^^gniltv  of  conlcMi 
L.  C.  J.  152,  Q.  h. 

521.  Wl-.rea  wr 
ailiires'i'.'d  to  the  "  C 
L'.\.<s(iiiij)tioii  in  ih 
111  llie  District  of  ,Ji 
liroceed  with  or  tal< 
certain  liye-law,  iiiid 
rvcr— //«/</,  that  a 
would  not  lie  afraiiis 

I  certain  works  to   he 

?imi  corijoration,  am 

l.nv,  and  that  sucli  i 

I  iMlli  costs.      Arc/iaii 

I  Oirp<iriillon  rif  the    I 

Archamlmull,  2  1{.  L, 

VII.  Will-  OF  Eru 

522.  The  proceedin 
Ion  the  crown  side 
iBencli  do  not  constiti 
jnrit  of  error  does  no 
Inile.t  liammi/kRe 
1.^67  i  C.  32  &  33  Vic' 


ICOXTEMPT    01 
Tl 

523.  Tlie  Legi.slatui 
('"■(Tto  or>!c''  the  ar 
fempt.    C6t6exi).,6Li 


CONTES 
I.  Of  Opposition,  ,?, 

CONTIJJ 

J  !•  Of  AcTiox,  see  I 

fl.VSlA.VCK, 

n.  Of  Sm  for  Coi 


^Tli »  (iccNion,  though  nc 
^  toiincll,  appHiir^  (o  Im 
|tliemoinbers„ftlmtbo(ly. 

iiJJ-"  .'?'^'''™n  also,  tlioiii 

P^edthevlowofat  lonst»( 
I"?'   *>W16L.  C.  J.  17.-]. 


KT.       2(!4    ■    2G5  CONTINUANOE. 


CONTESTATION. 


iKbuRE.X"""'''' '"'  OPPOSITION,  PRO. 


CONTINUANCE. 


Iwci'''°^'  '''  PROCEDURE    Repkise 
III.  Of  St'iT  FOR  Costs,  see  COS  IS. 

f?'  See  16 1,,  c  J.  ni-E™"  °^  "'"  ""embors  of  that 


519,  \\  here  a  defendant  against  whose  l'ouIs 
an  cxcct,  K,n    ha,     isst.e.l  canMe,!   off  son,  ■  .  ' 

(luMn»yh,ethoM,ulitr„,.in,i,,„ct,,reM.Ti,  ' 
I"'"'  ■"  liis  I|r,,,.o,s.verl,al,  un,l  „.se,l  violence 
lu«H,.  .  he  l,a,hll„,  or.l..r  s.,  to  carry  the.  ol 
-y/cW,  ),at  heco,.i,l  not  he  con,len,ne.  as  i 
c,,i,  en,pt  ol  co„r,  hnt  only  in  cost.,  an,!  the 
''"''"•  ""^  o'-"'«''l  t,.  ,.fo,,ee,i  an..;  to  . 
r._,MZiire  an,|    sale   ol    the   effecls.       Ten;mr   I 

oM.  An  a.ivoeate  wh,>  piii,lishes  in  a  imhiie 
Nf«'s,,a,„T  letters  contai.iin-  liheilons,  i^nsnlt- 
iiif.'  aii.l  eontein|,l,i,,us  stalenienis  iui,l  hin^'in..-,. 
,;u.,cerning  one  of  the  ju.l^'es  of  the  coirrt.in 
reerence  to  the  co,„l,„t  ol  the  sai,l  j,„|.e  while 
act,„t:,n  lus  jmhcjai  capacity,  on  an  ap,,hea- 
lion  mmie    o  h.n,  for  a  writ  of  l.uheas  cor|,ns 

o21.  \Vh"reu  writ  of  prohihitlon  ha,|  issued 

.1  res.e,!  to  the  "C,,r,,,!ration,,f,|,e  Village  uf 
LAssoinption   m  the  Coiintv  of  L'As.soin.Ttion 

in.l.e  ),sU.ctofJoiiette,-'-|b,.hid,li,yrheln"o 
procee,!  with  or  take  any  action  in  virtnc  of  a 
I'ortain  live-law,  under  any  Ibnn  or  pretext  .vhal- 

"■'iT  ,  r  "'"'  "  ''"'^'  '''^'"  ^^""' 'npt  of  conrt 
"-.mid  not  he  atrainst  a  person  who  has  cu,ise,| 
ocrtain  works  to  he  ,lone  al  the  rcpu^sl  of  the 
>ai,l  cornoration,  an,l  in  fiillilnient  ,jf  such  hve- 
laiv,  and  that  .siieh  a  rule  woiiM  he  dismis^e,! 
uitli  costs.  ArclHimhimll  el  ,il.  exu.  Sc  "The 
tonM'Hor  II,,,  y;i,  f-  L\lJ„„j>ii„n  fe 
1  Arckwdmult,  2  K.  1..  luj,  S.  C.  lt<70.     ^  ^ 

VII.  Wki:  or  Error  fuo.vi  Rui,e  for. 

522.  The  proceedings  on  a  rule  for  contenii.t 

Ion  the  crown    side   of  tlie    Court   of  (JueenSs 

llie,,cl,  ,lo  not  constitute  a  criminal  case,  an,l  a 

wnt  of  error  does  tiot  lie  with  respect  to  such 

7^  (.'^Tn!^-'^"'«»11  L.  C.J.  158,  Q.  li. 

mi;  0.  32  (fe  33  Vic.  cap.  29,  sec.  80. 

JCOXTEMPT    OF    THE    LEGISLA- 
TUEE. 

-S^rfr'^^if '"'"■'  ^"■Q"P''ec  -has  not  the 
«'«,.r  to  or,.,-,-  the  arrest  of  anv  one  for  con - 
l""pt.    Cote  exp.,  6  R.  L.  582,  Q'.  13.  1875. 
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I.  AtTKl-TA.VCE  OF,  521,  525. 

II.  Action  on,  52(>-521). 

III.  A<iKKKMKNT    TO    TERMI.NatE,   5,S0 

IV  .  AiEAToiiti:,  5;n. 
V.  Rmi.vo,  5;i2-535. 

^  I-    HllE.VCII    OF. 

Aoliiiaftir,  53h-5.3S. 
DuDHUjcs  for,  531(-,j.i;!. 
Mi'a.sinx  :,f  d„m,i;i,-H  f,,,-,  514. 
Uiiidhi  J„r,  545,  54li. 

,/.';", '''.'•''  '-'  "<^''<^'iM,  547,  548. 
ly  ii'it  IS,  041). 

yil.  CAi-Acrrv  TO,  550. 

\  111.  CoM.MKiiciAi.,  551,  552 

lA.   CoxniTio.VAi,,  553. 

X.  CoxsiiiEHATiox  OF,  554-558 

.\l.    t'oXTl.MlNO,    559. 

XII.  CoVEXANTS    l.N. 

/-"//'ted  of,  500. 

XIII.  Defaii.t  IX,  .'■.  1-507. 
-Xiy.   Effeit  of,  008-570. 
\)',  '^•'^'■•'^^ '■■>'"" V,  571-573,' 
AV      K,,u  THE  Sale  <,f  Goods,  574 

V-,\M':  1iiw:ai.,  578,  579. 

AlA.   I.M.MouAi.,  580-,583. 

XX.  I.Mi'i.iEi),  584-588. 

vvl'i  ^■';■■'''•''"''i^:TA■I'l().\  OF,  589-596 

VV     r  V"-''''  ,';-'"^-"'  "-'7'  598.' 

EXc\1Ixge;'L:"   '''"^^■'  '''  ^^LI^S  OP 

XKV    I  Oj'/^'.'^'KANCK,  see  IxVSURANCE. 

Jireuuli  of,  004,  005. 

vvl^',^*'''  ^■''^^'  ■"■««  S'^LE. 
vvv'i  ^f'^''^"•^l•4^"t'E  OF,  000-608. 
vvv  ;  P',"*"'^'  t'^■>  <;09-011. 
Yvv     i    ,.'""""  "*''  *««  EVIDENCE 

V  Vviir   ^^■^■'■'P't'ATIO.X   OF,   012. 

Yvvl  •o^'-'"'"""''*''-  Mixoits,  013. 

YVY^'f  ^'■-*''''«sioN-  OF,  014-025. 

\  VYvIr  ^iP"'-""'"-  Ci.AfsE  IX,  020.     ■ 

Yi     T     ,r  ■''•^"^''^■'''"■^'  <J>".  629. 
Alj.  io  Makrv,  030. 

\^,\  ^;?''""J'"S  see  USURY. 

vM  w  ™,;'  Corfouatio.v,  6.^5. 
XI  Vr  w'"  ^  '"'ii'^  Officer,  636. 
ALVI.  VVritte.v  EVIDE.NCE  OF,  637-647. 

I.    ACCEI'TAXCE  OF. 

tpi^?"*'- J"  ''*'?  ■'"'''°"  °^  'lama-es  based  on  a  let- 

H  w.iieismp— v/e/(/^  "'it  'is  tliPre  was  no  nrnnf 
o  acce,,tance  of  such  otter  on  the  mt  of  the 
uhinti'^'>"'ft  '^''''  ''"'  ""  contract'^  on  wh  ch 

oZo.  A  liUervened  in  a  deed,  and  agreed  to  pay 


266 


HI  ' 


i   1   .  1 


^t« 


267 


CONTRACT. 


CONTRACT. 


2G8 


a  ,UM  duo  U,  n.  not  n  party  to  tlio  doiMiiiKMit. 
B  liriii"i<  liiK  action  lor  tlie  aniniint  nfrnitiPt  A 
« itliont  iiroviiifr  ai'coiitanoo  ul  llic  di'lrjiation  — 
JIM,  Unit  I!  hail  no  rijrht  of  action.    1  nnilx  v. 

t'om/i, in. o.-no, Q. ».  lf<71. 
II.  Action  on. 

r>2("..  All  pavtipp  jointly  mtorc^lcil  tniist  tic 
joiiuMJ  in  an  action  ,'.v  '\'i'l';'''{''-^^''''''f'r^': 
7.,r,v,  '2  U-v.  .Ic  Leg.  207,  K.  ]!.  IHIB.  At  a>t.  5.<7 

"'527  If  tlio  plaintitr  mic  on  an  imiiliwl  con- 
tract, and  it  ai.|icar  l.y  the  evidence  that  there 
iM  a  written  contnict.  the  action  must  lie  ill- 
misled.     Jliiot  V.  Cremiaie,  2  Kev.  de  Leg.  .i.>.), 

K.  H.  Isl'J.  ,,..,, 

.V2S,  An  olili"ation  cannot  he  divided  fo  as  to 
puhiect  the  debtor  to  a  imniher  of  actions  on 
the  same  contract.  Ln,or^  v,  '/'/«-  V" ''';"„ /";"'■; 
,n,reCo.,\H  L.C.J.  LU,S.  C.  18(1;  U22L.t 

'  .029  But  where  the  plaintitf  reserved  his  re- 
course against  the  ilefcMdant  in  the  event  ol  its 
heing  adjudged  in  another  caiye  then  pend'  g 
lieUeen  the  liarties  that  he,  the  i.laintill,  was 
entitled  to  an  additional  sum,  such  reservation 
was  helil  not  to  vitiate  the  action,  especially  as 
the  elfect  of  it  was  to  avoid  two  contestations 
concerning  the  same  fd.ject.  Jrtn  v.  Garneau 
etal.,\  Q.  L.  U.  ;i55,  Q.  B.  l>*i^>- 

III.  Ac.ltEKMKNT  TO   TkHMINATE. 

cm  Parole  evidence  is  adniissihle  to  prove 
a  verbal  agreement  to  terminate  a  written  con- 
tract, where  the  object  of  the  C(.litract  di.es  not 
e.xceed  in  value  $50.  Lchhnifv.  Ihmom,  1  K.  L. 
595,  Mag.  Ct.  \sri\  VllViC.  C. 

IV.  Ale.^Toire. 

531.  A  .'iale  of  the  usufruct  of  a  fai'in  tor  a 
sum  certain,  but  to  be  held  for  a  period  depen- 
dant up.in  an  uncertain  event,  is  a  contract 
aleatoire  upon  which  an  action  "i  l'^''  %'" 
g(mi  V.  Viunue,  2  Kev.  de  L.'g.  20 <,  k.  L. 
1820. 


V.  Bettixo,  .see  Tilkcm.'. 

5.32  A  betting  contract  made  touching  the 
result  of  an  eleclion  tlien  iieiidiiig,  andat  which 
both  the  parties  were  .pnililied  to  yntc,  was  held 
to  be  ilK-al,  null  and  void  //"/'■«"e  v.  ^»«- 
rremont,  5  L.  C.  J.  27H,  C.  C,  Ln)'J  ;  O'JO  c^ 
1U27  C.  C.  &  art.  5.34  infra, 

533.  In  an  action  to  recover  the  siun  o  K>(», 
Uieaniounl  of  the  plaintilfsdeposit  in  the  hands 

of  the  stakeholder,  for  a  race  between  two 
liorses  belonging  to  pla.ntilf  and  delendaiit,and 
the  defendant  denmrre.l  on  the  gronn.l  that 
bettin.'  contracts  were  illegal,  and  the  money 
havirc  been  deposited  for  an  nn  awliil  purpose 
could  not  be  recovered- /A ^/.  t  lal  bettmg  on 
horse  races  bv  the  owners  of  the  horses   wa.s 

not  illegal,  and  such  l'';'.y'''\  V'r'l  'm 
by  suit.     A'irhih,/  V.  Sutrliffe,  1^  L.  C.  IL  320, 

C   C   1>^(!2;  r>i'«C.  {'.  .         •     , 

'534    On  an  action  to  recover  $400,  deposited 

bv  plaintiff  in  the  hands  of  the  delend.ant  as  a 

stal  ehol.ler-//. /./,  that  while  the  article  ot  the 


Civil  Code  (1927)  refuses  the  right  of  action  m 
recover  inoiiev  won  on  bet  or  wager,  it  does  n,,! 
declare  su.di'  conlr.acts  iH^'i^/il-  ,./;'^''""'^,;, 
Jonhu,  Li  L.  C.  J.iil,  S.  C.  181,8.  i:  art.  .,::! 

'-,3,-)  And  Ac/'/,  also,  that  the  deposit  o«  th. 
miiiiev  before  the  event,  in  the  hands  of  a  sink.- 
lioldeV,  is  ecpiivalent  to  a  payment  withm  ih. 
meaning  of  the  above  tnentioned  article,  luni 
the  losing  iiartv  has  no  right  of  action  t(i  iv. 
cover  the  amount  deposited  by  hini,  provi.KI 
there  be  no  fraud,     lb. 

VL  BiiK.\CH  OK,  see  DAMAGES. 

53(i.  Arlion  /;-,-.— I'pon  contracts  f.T  ll, 
perf.irm.ance  of'wurk,  the  contractor  may  Imi,; 
his  net;. .11  of  damages  upon  default  ot  the  i.lli.- 
contracting  party  t..  furnish  the  adyanc,. 
n.rvped  uiinn.  Till'  Coyiionitioii  oj  the  I  unh, 
orkn-rcLnek  (W/.,  !>  L.  C.  K.  43ii,  (Mi 

1859.  ,       ,  .   , 

537  Where  three  (lersims  entereil  into  a  c;.' 
triict  to  tnrnish  a  ti'urth  with  stone,  wlionliir- 
wards  refused  to  allow  them  to  conililcle  tl 
contract,  and  action  was  brought  for  biviiri,- 
IIM,  .10  demurrer,  that  the  action  should  li;iv 
been  brought  in  the  name  of  all  three,  tli.' 
l.oing  to  all  intents  and  l.urimses  co-partii.- 
7W,»./  v.  Midnwij,  9  L.  C.  U.  201,,  h.  •. 
18.VJ,A-  art.,V2(;.s»;»'y.  •     .    ,  ,■    1 

53s,  Action   was  bnnight   against  detemlar, 
for  refusing  to  accept  and  pay  for  a  cpiaiililv:^ 
liops  under  a  contract  with  the  plamtilt  tnil,,v 
etlect.and  praved  tin- a  certain  sum  as  dnmiii;,-. 
and  the  Superior  Court,  treating  the  action  S' 
one  for  the  tullilment  of  the  contract,  and  linl. 
in-  the  plaintiirhad  not  alleged  tender  ni  iir 
h,ms  dismissed  the  action  with  costs,  wliilni,.| 
Queen's    Bench,   treating    it    as   an   action 
,la,uages,  revers.'d  th.'  ju.lgme.i.  ot  the  Snrr. 
Court,  and   ordered  the   delendant  to  piiy  ti- 
price  of  sale-/M/,  that  both  .ludgnieiitssiiHH  ■ 

he  set  aside  and  a  new  trial  orderei  .     /f-;!!-; 
:^A7//Ki,-,M'/./.,0L.C.J.lU9^-12I,.C.i 

Kil    1'   C    18(12. 

539.' /)(»""'/'■.'    /br.-The   plaintilV  siie.h: 
Mii-oc  Hall    'As.sociation    of  Quebec   111  i!'< 

Ihuna-es  tor  breach  "['■""'"''■[;"  "'l' ff:;' 
>f  the  Music  Hall  leased  Ijvh:!, 
of  his  lii'i 


him  possession  o 

settiii"  up  damaire  by  rea.-on  ot   liis 
Hide  to  "ive  llie  representations  tlieivin  «!,. 
he  had  ilitended  to  give,  and  the  loss  ul  |ir.' 
thcrebv  occasioiie.l,  and   also  what  lie  iiM 
have  iTceive,!  tVom  the  f^'''-"'"!";"'''"'''';"^! 
IVr  of  his  lease  to  them,  the  legislative  mik, 
at  Quebec  having  since  been  destmyoil  i^;  .... 
and  the   only  building  .lit  lor   t^   a^-;^ 
lo.rislative  assembly  being  the    Music  E  .,. 
question-/re/'/,  that  he  couhl  only  recov.-  J 
Jama-'cs  which  were  the  immediate  result..  J 
„on-executi.,norbreacli,ai,d.e,ilcoi,se.^^j;l 
damages,  which  the  parties  could  nulliv  f'l 
.;",;     i^e  V.  Th-  Mnsir    llnll  J.v,.«rt«fr*i 
L   C.U.  134,  S.C.  18,w;  1073  </ .•<«/. 

540.  Damages  cann.)t  be ..-  . 

to   carrv  out  an    "f^reenient   when    he    J 
obliged  could  not  reasonably  have  turc^unu 
snci'.    neglect   wouhl   cause   daii.age,^^_ 
sequently  before  the  i)iainl.n   Y"'','  f"  ij 
right  of  action  he  must  place  the  d  fo      "^ 
.iWaiilt  to  carry  out  such  agreemoiit,  anJ»i 


073  I'J  si'ii.  C.f. 
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him  of  the  daniaj; 

lii.s  neglect.     ){e'i 

]..  C.  J.  180,8,  C 

541.  Action  of 

noii-perfiirmance 

"certain  spar.s  ai 

"of  charge  to-nio 

"he  got  out  of  till 

•'the  purchasers  r 

"ilelivereil  in  one 

ik'livery   liaviiij,'   1 

specilied,  by  reaso 

•ion  of  tliesjiars  in 

''oaseiiuence  of  a  \ 

an  action  again.st 

jpnrsand  lumber,  \ 

i.eeii   served  on  lii 

roleased   hv  stibsen 

liavo  legally  "\^v\\ 

having  done  so,  tin 

•iilc  of  t lie  spars  ar 

Hie  lianmge.s  awar 

liie  non-delivery  tin 

reusonatile  constrm 

.Jilt  of  (ho   hands 

actual  and  not  the  1 

tlie  pos.session,  wlii 

.ielivery.     Muclare 

P.  C.  1872. 

542.  Damages  c la 

I  made   in    Norway,  I 

]  i'roviiice  of  QueLee 

"rented  out  of  the   I 

.l/'«s/c  Iron  Co.  k  (> 

\  \m. 

ot.3.  The  vendor 
ji^rtain  rpiantity  of  j 
[(^ieniianv,  the  then  1 
I  Montreal."  The  jri, 
I riV majnr—llcH,  tha 
'laiiiages  to  the  piirci 
|»iucli  the  nurchaser 

I  ill,;,'  tlip  ordinary  risl; 
In/.  V.  lie! i III)  et  a!.,  1 

M.  Mi'tixKre  of  dc 
Ic'l  ilainages  for  b'reaci 
|iimniifactiire  and  de 
^peeificil  time  does  n(_ 
Iri'iison  of  non-deliver 
If'  nl,  18  L.  C.  J.  1 

|c._c._ 

ol5.  Pi'jwth/  for. — J 
Jiiotlield  to  be  .stiiiulai 
lllielaceof  the  contra 
liliire  V.  Wi/ei/,  2  Rev 

l.Uc/,w/.  C'.  C. 

WB.  A  siiin  lixed  b 
Jcf  noii-pprfonnaiice  o 
konsiflered  as  licpiiilal 
Tiistinctly  stated  to  be  ^ 
2Rpv.deLeg.  124,  K.] 

W7.  Pleading  in  arl, 
pet  insufficiently  alk 
IMeption  to  the  forn 
r?,-o^'*JA--2"7,  K.B 
i  5  8.  If  tlie  breach  , 
|ot  y  allegP,!  in  the  d 
|«'lio(orni  is  theproiK 
r.iwt  at  all  .TJleired  a 

II  the  omission  liv  don 
t^'mm,  A  Kev.  dc  Leg 
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him  of  the  .lanm^r,.  winch  wouM  l,o  imiurrcl  l,v 

J..  I.  J.  MO,  8.  c.  iHdS  ;  1070  A  1074  C   (■ 

dll.  Action  of  ,jiiMm«,..s  was  hron.rj,,  i;„.  ,1,,, 
no»-portorinance  „r  a  contract  in  th,.  hhIc  If 
■;  certain  «par,M  an,l  ti,„l,cr,  „,  |„,  ,U.l,vcrc,iln.  I 
•01  <^l.arjreto,n,„.nnv.oras  .-„on  hh  thcv  can 

;.'j:otontof  tl„.|,an,|s.,f,|,„  .nanlian, 
•    lH'I,..rc,a,s.T.nntlH,nnJto,aloMl,cM    t' 
•(  .■livciv.l  III  oiiP  week,  iinlcsM  ilicv  like  "    V 
JHivcry  l.avin,'   I,,,,,,    nimic   wiil.in    the   time 
•|«"'"';;;  .  h-  r-aso,,  of  the  ^M.anllan  in   ,„.h   !  . 
.ionoltho,-,,nrsiuMisti„..,oM  reiainin.Mlein    in 
-iiHe,,,u..,c..  oi  a  writ  of  .sv,/,v/,.  ,„r,-7  ins,, .  ' 
an  action  a.ra,M.t  .lie  ostensil.le  owner  of  tl 
^imrs  an,l  liimher,  whose  mark  thev  l„.re.  in  v     , 
.«Mi   s..rye,i  on  him.  Lotwilhstan:!!,,.    k    wh 
roleaseii  l.v  suhsequent  procecli,,.-.  a'^,,!  „„■     ' 

h.vin^y,  one  so,  the  purties  contra,.,,, .Mo 

■;'l(' ''Hhe  spars  an,l  tin, her  Here  relieved  frin 
.1.0  ,ln,„n.^.,s  awanlcl   \,y  the  court    he  ,n 

""■  "0"-;  ^-I'very  there  ,f,  on  the  ^.ro„n,|  th  ,  , 
reasoimhc  construction  of  the  Tvor.js  "  r!  ,  , 
01.  0.  the  hamlsof  the  Kuanii ...  f  was  |,e 
actual  ami  not  the  constriictivo  oi  'ejral  title  t, 
. lie, wflsession  which  alono  couM  h,s„.e  tie 
P  c!"iv72  "'■'    ^  ^"^'%'  i^M.  P.  C.llW 

542.  Damau'os  ciaime.l  for  hreach  of  ronfraot 
I  iiiixie  in    Norway,  l,„f    to    he  oxei'iUe,!  in  tl  e 
.'rovince  o    (  uehe,..  ,|oes  not  oons,i,„   .  a  ,1  1 
■reatclouf  ot  the  I'rovince  of  ('ana  K       7% ! 
lomc  Iron  Co.  A  OL-,;.  is  L.  c,  j'.^;;'-  q  "^ 

i)«.  The    ven.ior   undertook    "to   ,ielivor  a 
oertain  rpiant.tv  of  .lass,  f„  he  iniportc     fron^ 

p,/or-7^.,^  thai  ti^'',.el::^o,";v ;  ;;:i ;.  ^^ 

-lamages  to  fho  purchaser,  that  is,  f;„.  ,  ,.    ,!„ 
ivhich  the  purchaser  i'  ' ■      ■  ' 
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r.ll).    What  is.-  w 


ling  the  onlinarv  risk  of '!o-S"''';t; ''"'''"'; 

«^v^«^/»,...^i.Q.,!^r';7,s'a"yi7r' 

.  ila,,,a..08  for  hrend,  o.''  a  notaria    ■  o  ,      c'    o 
manii  aotiire  an.i  ,leliver  a  ,.arria,'e  , 

ijl^mfie,!  l,me,oes  not  include  l,,ss^,f,'',,v 
Imiyoii  of  non-i  e  iverv      Marli,,,-  <■    r    ■  ■ 

|;!;M8L.  C.  J.,i8,?tVlS^T';on 
l„.flL.IN"f'^-r''T^  i'""''^"-^-  "'  a  contract  is 

fc  S^i' limits ;!  i::'rh:,.::rrv'''"'' 

lofll  ."^  ?'"  "•^^''  ''■''  "•'*-^'  '^•"  I"''"^"v  i..  case 
lot  .lon-perlormancc   of   a    contrict    c'.,„      .   i 

Considered  as   li.iui.hued  dan  a^  'if"  "   ;"nS 

¥i^ti.ictly  stated  to  he  so.      /',,//,;•«,,.* 

Irw  •      T'-"^  !"  "'-''""./'"'•.-li.'cach  ,  f  con  ■ 
f".J.r«.2ll7,  K.B.I  SI ,.'"''  '■  ""»<"■■  2 


•j;w>.'y..icn.o,^an;;,:;ain,t,ii'?;;;;:r-i;;;:' 

,'l'-|-.icv,accor,|i,,j,,,.,heun,|ertaki,,.',       he 
'""'"'"•"'"'  '''-''""cr  pleitde,!   .I,at7l,ea  ,     „ 
"■.'^|';'c.Mature,inasn,uclias,hep|      ,      •,,   , 
c.M.«|dera.,o„   „f  ,w„  promi,..sorV  i    t  •  ic 

';r' ''''V '■'''''''"'''' ''"''''-''i^ '•'•'•'If'' the,  |,tn  in 
^'.■a.i.c.l  him   lime  fir  the  naviiieni     ,  ',"".'.""' 

-l.icl.  ..Mieiiadno,   ,'w';ia!:r;y;!r'-;: 

nnint:  ju.l.-nient   of  curt   llh.w,    tla    'u, 

'  ',"  ';"y''""">  ",■•  ">.;.ve„,ei„,  which  w.ti. 

';N..de,lnp,,,,  the  delivery  at  a  certain  time      ,; 
;l"cc  o      l,e  two  ,,|.„n,i...,„.y  ,„„„,  ,...,  'r    'l 

liat  .1  delay  of, «,., lays,   incu.Te.l   in    he    leH: 
vcryo|,he,,.,,es.di,ln..rde,,rivethe,   .,, o'^,- 
l.e   heiieht   of  ,|,e  e.^ten.ion,  ,|,e  .tc.    |   r    „^ 
'"v.iiii   ,.rese,ite,l  h,mself  to  receive     ie,J 

"'^'-';''i..'i,'   to   agreement,    hut    h..vin.'     .„    tl  . 

'•'."...•a>'v,  maileknuwiihis  inten.ion  T  ,  , „  . 
.......ell    o  receive  the  notes  later,  hv  ira  .„      f 

.«    .•es.dence   at    a   distance    fro,,-,].         ..^ 

where  th..  notes  were  to  he  delivere.l.     Khlnl 

/y(.tfu/..<//,7L.C.l{.30ii,Q.l!.  KS57,  '"■'".'/ »V, 

VII.  Capacity  to. 

It  n  lei  the  act,-  ol  persons  sulieriier  f,.,  n,  it  nulls 
"..less  the  ,,arlieslie  iii.Vidicle.l.Tui,!  such    ' 
"■■c  nnlv  aniiullahle  tor   h-sion.     la.t     t^if, 

VIII.  Co.M.MKItCI.VI,. 

.'>")1.  In  an  action  a-ainst  a  lihoto-rapher  hv 
an  ern,,l„vee  lor  wa,es  umler  an^lh-T.d  co  tr,  ct 
-JMI,  that,  thon.d.  the  following  Zt  the      t  o 

plioto^a.a,,hy  was  carryinj; on  Hade,  nevertheless 
the  en,.a,e,nent  ol  a  ,,arty  to  whom  the  iihoto- 
-'ia,,her  pavs  a  salary,  at  the  same  time  t  lat  he 
...Htn.eshini  n,  the  art,  cannot  he  consi.C^^^ 
as  a  c,,i„„ercial  contract,  and,  therelore,  to  U 
admitted  to  ,,rove  such  contract  hv  ,,arole  evi- 
dence a  rommnorwcnt.  <le  pn'ure'pnr  irrlt  i.s 
^■'^^y.     Joue..  V.  June..,  10  L.  C.  1{.  290,  C.  C 

I       •'^''^•._'^^''':'>;f'    the    i.laintill-    housiht    a    lar..e 
'|'>;.'..tity  o,   hay,  a  large  ,, onion  of  which     he 
''•".•"!■',"/    »l>c.'var,|s    refus,.,!    to   ileliver,  ai ,1 
P  ainti  1  lirou.-ht  action-//./,/,  ,|,a,,  tho,  /..The 
'l""'"l     "a.s  a  trailer,  still    a,s   he   had    never 
•oii^ht  hay  helore   and  it  formed  no  part  ot  his 
e,-iilar  husiness   the  contract  was  not  a  co  , 
..ercial  one,  such  as  could  he  ,,rove,l   hv  tes 
...ony  under  the  .Statute  of  Frauds.   Guehi,  uv 
Lacomhe,  4  R.  L.  :is,j,  c.  C.  1872.  """"  '  ■ 

IX.    CoNDITIOX.u.. 

S.'i.'i.  A  ,iromiseto  ,,ay  „n..'es  to  a  mariner  in 

adva.ioe  u,,oncon,li.,o,ithatheproce'  tose 
1  lie  .- hi,,,  IS  an  a^-reenient  to  ,,av  so  muc 

ahsolu  elv  u,,on  the  perforinance'ofthe  c  nd 
ion,  whether  the  ship  and  car.m  he  arter  S 
OS    „,,on  the  :.  ,,va;re  or  not.     M.llh^'J^^; 

1  Rev.  de  ],.'-.  SOL',  Com.  Ct.  1840,  '"■^"''^' 

X.  Co.vsiUEii.rnox  of,  six  .SALE. 

554.  Marrin-re  is  a  L'ood  con.sj.leration  for  a 
6o««./?,fcsti,,ulation  in  a  contract  of  marSgc 
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in  Iftvur  of  tl.c  win-.    Jiwlxnir  et  al   ,k  fair- 
vhUil  el  ill.  Jx.  MiUijan,  (i  I..  (-•  K.  114,  h.  t. 

555.  Ill  lui  nution  bnwl  on  ftjireciiiont  lietw.'cii 
i.liiiiitill  uimI  (U'ltiKlnnl,  "lio  vivrv  iii>i.cctorH  ol 
K.t  ui.a  I'l'iii  1  ii.-Ik'h.  to  111.'  oIliH-l  tliut.  so  loMjt  an 
ill,  act  I'hUtlnl  ••  UM  iiw  to  ivj:u!iiu-  tl...  iuhkc- 
tioiiurp.it  and  iKiiii  a^'lii-.  ami  a  lull  llu'ii 
bffurc  111.'  Kri"!!"!"''''  fii'i'l""'  "  ""  '"■'  io_i;f^'ii- 
latc  111.'  iii>iif.:ii.'M  .'f  1'"'  »"'!  I"'"'''  '"■'i''"-  ,''"' 
in  niiv  cvnil  lor  tju'  I'lTi."!  .'I'  tliiw  yours  Iroiii 
tliat  ".lal.'.  tlio  iiliiiiiiiir  sliuiiM  .■•■a-i'  to  act  or 
cnrrv  on  Im-in.'^s  .lirccllv  or  i.Kliri'ctl.v  as  an 
innpWt.ir  of  ii..t  an.l  p.arl  allies,  ami  tliat  lii' 
wuiil.l  Ibrtiiwith  cl.pH.'  Irs  inspwlioii  st.w.  in 
Montreal,  itc,  in  consi.Kration  .it  wliicli  t  lO 
deltn.laiit  slioiiM  not  ciidfavor  to  lirfv.'iit  t  !.■ 
riacsing  of  the  said  act,  l>nt  shi.nl.l  jmv  tlic 
jilaintiH"  certain  sitiiis  of  nioiiey  tlierem  nicn- 
tioiied,nnd.lefeiid»nt  pleaded  tliat  llie  eontriu't 
was  illepil  an.l  uitlR.ut  (•olisi.leralion-^//|7y, 
tl.at  Mieli  an  ajrreenient  was  not  nL'iiiii>t  piildic 
poliev,  anil  was  a  valid  eousideriilu.ii  l..r  a 
euntraet  to  pay  ni.m.'y.  llrnshnw  y.  %'/^.,l 
1..  C.  .1.  121,  .'^.  Cct  7  L.  f.  U.  124,  li"5(i 
USDC.C. 

55().  And  so  al^o  ns  an  n>:veeiiient  to  ceape 
nctiii"  as  inspeet.ir  of  ashes  and  to  elo-e  an 
insptrtion  ..f  allies  store,  tlion.L'li  iini  er  the 
stiitnte  'he  partv  iij^reein;:  t.i  .lo  So  hail  no 
le>;al  rijiht  either  to  act  as  inspeet.ir  or  keep 
an  insiieetion  store.     Ih. 

JoT  In  aeontnut  in  the  nature  of  a  remist 
or  lihcration— 7/.A/,  that  the  consideration 
need  not  he  e.xpresse.l,  and  that  with  resiieet  to 
such  contracts  tlu  lornialities  rcpiired  hy  law 
in  relation  to  d.mation  are  not  necessary  rt 
peine  de  niilHI^.  Ruhtri.vm  v.  Joiwx,  »\..(..  h.. 
304.  S.C.  lf<58. 

558.  In  an  acti.m  on  an  ohli^iation  betore 
notaries  tbr  the  ainoitiit  of  a  loan-  llehl,  that 
the  plainlilf  could  oiilv  recover  tl  umoiint 
proven  to  have  been  received  by  d.  u_n.  iiiit, 
and  not  the  amount  of  the  oblitration.  IMIeau 
V.  De.iunnMk,  11  L.  C.  U.  Ititi,  S.  C  Im.1  ; 
989  C.'C. 

XI.    CoNTlMlNO. 

559,  A  lease  of  a  lunrket  stall  made  by  a 
eitv  coiineillor  with  the  mayor,  etc.,  of  the  same 
citv  i<  not  such  a  cuntiiiniiit:  contract  as  will 
,li;(iuulifv  him,  wh-ii  re-elected,  from  sitting 
un.ler  the  new  election,  nor  vacate  lii.s  seat  m 
the  council.  Smilh  k  MvSliuite,  15  L.  C.  J. 
203,  S.  C.  1871. 


XII.  Covenants  is. 

600.  Effect  of.— A  clause  in  a  contract  of 
lease  of  a  church  rew,  by  which  it  was  stipu- 
lated that  in  .lefaiil'  'f  piiyment  of  the  rem  to 
accrue  under  the  lea-  .as  therein  provided,  that 
ihe  lease  would  immediateU  become  null  an  I 
void,  without  notice  or  other  Ibrmality  ol  any 
kind— //(•/(?,  coniirniinK  tlu  ludgment  ol  the 
court  below,  that  the  covi-.  rit  could  not  be 
rei;arJed  as  commiii&t-;^^,  !  ■  ■  ">'"='„'•''  "'.vf:'""' 
observed.  Richard  k  The  Vi(ri  &  Mariimlliers 
de  rCEucre  ei  Fabrppu  de  Quebic,  5  L.  C.  K.  8, 
Q.  B.  1854. 
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Xlll.  Dkiwii.t  in. 

501.  An  action  of  resiliation  for  the  iioii-), 
formance  of  the  eoiidilions  of  an  emphyliui. 
lease  cannot  be  maintaineil,  if  the  ileleii.lui, 
Iniveiiot  been  put  in  delimit.  Hiihloiiw  /'.;, 
,7  ((/.,  1  Kev.  .le  l.c}.'.  349  A  2  Uev.  de  Le^;.  11. 
K.  H.  l^lf^l  1079  ('.  ('. 

502.  lint   //(/./,  luier,  that  nmler   an  emi.l,. 
teiii'C   lease  the  ilelitor   is  tiUvays   in  dclaiili  i 
pa-,   arrears  of  rent    without   special  d.  nuiihi 
Ih'i/rt.^iif  v.    Lanuiitlaijye,  8  L.  C.  J.  197,  S  ( . 
ImVI  ;  11107  C.  C.  ,       ,         , 

503.  Action  wnH  brou<.'hl  by  the  plaii.li:' 
a"aiiist  hi.s  son  Ibr  siipp.irt  in  virtue  of  a  dct-.l 
of  donation,  bv  which  he  (.'live  iiiler  r/i'.,.«  i, 
certain  lot  of  land  to  the  ilefeiidant,  suhjiii  t 
the  .diarjie  of  iiiainliuninu;  him,  the  ilmm: 
which  the  defendant  hud  ncfilected  to  do— /AH, 
on  the  plea  ol'  the  di  fcndant,  that  he  sliiiu  ! 
have  been  placed  in  .leliiiilt  to  fullil  the  ccni- 
•ions  ol  the  deed,  that  as  he  had  never  bc.-i  -, 
placed  in  .lelaiill,  that  the  action  .'f  the  pUi!,- 
tilfniiist  bedisiiiissi'd,  Chdiicrv.  CijiiIIh:  tt  ,il. 
7    L.    C.   .1.    291,   S.    C.     1803,    1U07    A   In;- 

."lo'l.  The  idaintlll'.  a  lessee,  sued  his  losir  •'; 
compel  him  to  fiiilil  one  of  the  condiliun-n 
his  lease,  bv  which  he  w::.-  bound  to  piuv>i. 
materials  lor  keeping.'  the  fences  in  order.  Tl, 
action  was  instituted  tbur  days  after  iiulittii 
writinj;  ha.l  been  served  upon  the  lessor,  tftllii.; 
upon  liim  to.loihe  work.  The  jiidfiineiit  con- 
deiiiiicd  the  defeiidant  to  pr.nide  the  iiiau™. 
within  lifleen  days,  an.l  in  default  of  hissodi.' 
iii_',  the  plaintitf  was  auti-.rized  to  providiMl.- 
iii^terial.s  at  the  defen. hint's  expense,— /M/. 
conlinniiig  this  jud^'ii,.  iit,  that  the  notic  «a.- 
snliicient,  J'rivoxl  k  Br(itvii,2  L.  C.  L,  J..^^ 
Q,  U.  1800. 

505.  The    defcdant    had    agreed    to   iret  sj 

steamer  otf  tin-     ucks,  which  had  run  a-iuiiikl 

at  Ijongueiiil,ii    titteen  .lays,  but  tailed  i>i|"m>, 

and  the  dav  after  the   fifteen  days  had  vxymil 

the  boat  took  rire  and  was  burnt  to  thewulef' 

edge,    and     the    plaintitf   brought     action  t'l 

damages— i/tW,   that    where   time   was  of  I 

e.-^sence  of  the  contract,  as  in  this  case,  tliaul 

protestor  default  was  unnecessary,     Bcamlripl 

Tnket  <//,,  3  C.  L,  J.  MT-  S.  C.  1807;  lUti;t 

1008  C,  C.  I 

500.  Where  a  miller  agreed  to  grind  a  ctt^l 

tain  (iiiantitv  of  ^    leat  for  the  defendaiil.aiul 

that  the  latter  was  to  fnrnifh  the  bag.s  ,orll(l 

tloiir  as  it  was  ground,  and  the  delemliiiitMJ 

lected  to  furnish  the   bags,  in  consetiiifiiteiJ 

which   the  mill  was  stopped  for  six  ilavf.aiil 

the  plaintiir  set  up  the  value  of  the  six  day.al 

compensation  of  a  demand  of  the  dil.iiilaii:::! 

the  balance  of  the  price  of  the  tlour  suM-JMJ 

that  the  defendants  ought  to  have  bei-n  ijiiial 

default  to  furnisli  the  bags.     Kemvd\.  IfflWl 

et  ul,  13  L.  C.  J.  186,  S.  C.  1868  ;  lOTOi  M 

C.  C.  ,  ., 

507.  Where  action    was   brought  to  c.niltl 

the  defendant  to  grant  a  notarial  discliawi':i| 

hypotlo  r   which   had  been   pai.l  m  tull-i/'*| 

that  the  defendant  must  have  been  putiii^fl 

fault  to    do   so.  and    such  default  nitiH  m"! 

been   alleged   in  the    declaration.    ''(','/"'"i| 

CUmihier,    3    H.    C.    50,    Q.    B.  1872;  lw| 

C.  C. 
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.M\'.    Kkkwt  o 

■Ifi-',   WluTelhc 
M  a  sale  of  itnmo 
iiiill,  claiiiiing   n 
hill  placed    in    the 

rlli'.'t     of     tllc      01,11 

.IM>I  the 

1IIIIIIU\ 

I  Hiiil  not  to  '  depr 
iil'S.ihite  jM-oiiertv 
!|i"  price,  Thi'  '  I 
Hiinfic//  A-  G,„/,/,„;/ 

I  la.J7. 

Stiff,  Where  a  ,|i.- 

•iiiii  of  two  ves..«cl.s  1 

and  nartly  by   the 

jivliieli   a  '  mini  her  i 

laiTcci  lent.'*    jiud    pt 

l.iiiiuii.   ivliicli   was 

I  llic  properly,  and  an 

jiviih  it,  an  agreeiiK 

fertile  jirojiertv    to 

I  lorniiuice   of  a"certi 

Jiliuii  was  not    fnlli 

111  sale  reniaineii    in 

jrliasi'r  was  absidiii. 

Iilii'  pi-ojierty    tnuisl 

I  ilicri'uf,    A7(((H..  it  Jci 

llMlO,  ■' 

I  JiO.  A  jiartv  (tlie  j 
I  ami  purchased  a  quail 
li'l  $44,  wiihoiit  savi 
Ifaylor  tlieni,  aud.'ii 
li«id  ten  dollars  on 
JJtlay  for  the  halanci 
lliiscd  tl)  deliver  them 
ll'ir  damages,  ami  the 
Irccovcr  it— i/t/(/,  that 
Iwaiii  the  nioney  juiii 
Itlie  transaction.  »'« 
■'•i-.tiiy,  C.C,  1873; 

XV.  E.XE-ITORV,    A'l 

o71.  The   plaiiititr 

ircacii  of  contract  ari, 

h  by  one  partner  ii 

TOiiisiiig  to  i)uv  plait 

|"o  years,  and  at  tlie  i 

imi  Mito  the  part nersii 

iii'iild  be  miitiiallv  si: 

"moral  conduct,  siicli 

re<liieiiting  brothels,  w, 

Miontbrrehisiiig  toe 

'cnt,    Jfijtijiiisoii  V.  X 

''•f^.  C,  1800. 

5"'.',  .Viid  field,  in  app 

:"'^to  be  (bund  bv  a 

Bvebeen  put  in  re.sjiec 

Jjt't.  as  niHteriul  to  t)ie 

lleged  immoral  and  irr 

■aiimtt.    Lymwietalk 

r.  Q.  B,  1800. 

|5"'^;  In  an  action  of 

toinise  of  sale,  where 

pt  the  !,rni,,i«e  w.ts  n 

,, .,    ;    "«y  hiiiding  . 

•'»^"'i;-   piamtiir  to  8i: 

'"'tl-  have  been  i 
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MV.  Hhki;(t  ok, 


CONTRACT. 


.^lS':;rM.:i;;;:!^';;;?:r:,:;.;':!,'':-'ir''^i'i'- 

'lit  n|    wliicli    „„^  n 


■i'    II   Nllll'  <i|     llllllKHciMiw     ,„.,■ 

■"^,;'''"7i"««i«i-T;,i;;;v,i;;;.;'i;;;:i,'Vi,;;' 
*  rl,:;  ;!;;;,;;;:^-i,-|,,-,,ft; 

iiNil    nut    til    1  I'lir  v(>    III,.    .    .  .'■  "'""'7  <','".*  • 

II.  "I'll'f      IMC       VC  II   li|>      (il       t    li.ir 

liimlU^c  hn,l,l„nt  it  ill..  7  1..  r.  1{,  ,17 ».  s.  C 
«i,icf,    a    Mi.inier   „f   iMslnininitH,,  '': 

.Iilion  was  not    liillill,.,!-//,,/,/    ,,,,,,'    ^"" 
tJ  suit,  roniaincl  i„    r„||    ,1,,,,'  '  "'  ''"''I 

lllie  proricrtv    traiisleiTcd    (,,    1,;.       '         ■ 

oiO.  Al,artv((ho,,IaintitO  went  int,,  a -torn 

Ifiu  lor  tiicm,  aii,|.  ,,|  ,.,.  ,|„...  ■..^,.,.'1,,,',       ., 
ll'aiJ  ten  ilcillars  on   aeon    it     .,,  ','  "i""'''' 

IJelay  for  the  bala     ,.    „     '     je    nl."";'''''     '^"' 

ll-r  (lunin.'o.,  ami  the  j.^rty  Gr,„    h,  „  . 
Irecover  ,t-2/.A/,  that  .1,0  morel  up?,  Nnl';' 
Imam  th,  money  ,,ai,i.  and  re  'u        0  c'     v  otu 

i:L's^:c:':.7!!;''[iJc^:''-^^^'^" 


elearly  a.liiii|(,.,|  |,v  d,,.  ,|f,(i,,.,|„n,       ^ 

-^'' ^"".  1 -.  I,.  ('.  II.  ^:),  c-  c  Sk    ^"'"""'  ^• 


-VVf.    Knit   IMK  S.U.K   (iK   (lo.ths. 

^71     The    unni-   nf   „|.(it.|,.    10;;.       ,.     I       ,,. 
<';'l<',    'enntraet  ll.r   the  naie  ol' .r,  ,  ,|J  .•    , '    '' 
'n;e   the  H„k.    nl'  pm.ni.s-u it   i    ,,*:         V  ';""" 

^VII.  l''uAnin,i.\r, 

;liX;::i;;:;?r:r;r!;;,;:;;:.f;Ei;::,,;:;; 

;~™,,.,,,,i„,,,.„.,,-''i-M,;;^:;.ijj 
yya  c  c.'         ''     '^^  •-•  "'•  --•''  '^'  ^-  '^«9i 

XVJII.  Ii.i.f:(iAi„  ,w  I!i:ttix(;. 


XV.  E.XL-rronv,  see  KVIDKNCK  P.,Kor.K. 

fi"  to  te  louiul  bv  a    iirv    niiesdr..,  ■     1      11 
''.  Q.  B.  litlO  ^m'nson,  10  L.  C.  R. 


of    he  ,,nrcha..e  money  sn,,„lateil  i„  a    lee  Uii 
■«.'h',  arisin.  out  of  a  Inll erv-//./,/    .1  ,..  M  1 

K.  L.  (.2o,  S.  C.  1870 ;  9t^9  C.  C. 


XLX.     I.M.M()I!,VI,. 

CIIAXGE,  ir,     ' 


sie     BILLS     OF     EX- 


ni£!"i;}!"  ■■['',"  "T  ^"'  '•'■'="^■^'•^'1  t'.v  law  for  pre- 
o      1-  i    ,;     ';^'V'.'^^^""■ly•■^'■  of  k..nin.  a  lum'e 

'f^!^r^"eoi;:rfi;:;j'^S:i^^ 

<'ii.    -tJiirns  V.  Fontaine  V\  I    r     i   >}■»,•   c   >i 
It^liO  ;  !)8!)  &  990  C  C .      '  '  •^•*'''  ^'  *^- 

n,lt«r,  ^''■'  ^""'Ttct  by  wliich  one  person  pro- 
nnsei,  to  pay  another  a  certain  sun,  of  nionev  if 
be  will  abstain  from  biihli,,.  at  a    ulici^ "ale  i« 

1872.  '-"•«««/<  V-  Cowi-^re,  4  K.  L.  73,  C.  C. 

J^:^-    ?rf.??'    ^'y  "''"■«'»    a  fatlier   de- 
prives himself  nl  his  paternal  ri-ht  is  immoral 

I'-  t.  ,/.  25J,  Q.  B.  1873  ;  1258  &  1259  C.  C 


'!i ; 


' ;  I 


!     I 


275 


CONTRACT. 


CONTRACT. 


27G 


' 


'      -. 


XX.  Impmki). 

5S4.  An  action  will  lie  upon  an  impliod  onii- 
traot  for  hoard,  lo.l'iiii;:  ami  wasliiii;:.  Spah  v. 
J/.V.r,..  2  Kfv,  ,U.  L.'-.  121,  K.  B.  IHII. 

5S,J.  \n  action  liy  a  niercluuit  ajjainst  tlio 
master  of  a  ship  to  roeover  tlie  value  of  fxooils 
lu-t,  (luriii.s;  a  voyage  from  Kii.iiiancl  to  Queliec, 
is  a  ease  of  an  iiiiplieil  conlraet  Ipctueen  a  Mier- 
ehant  ami  a  trailer.  IHrei-.s  v.  Diinran.  2  Rev.  .le 
Lc'L'.  121.  K.  B.  1^1!). 

,'),-!(').  'riie  use  anil  oeeuiiation  of  a  hiinse  cre- 
ate??; an  implied  eontrr<'t  lietwecn  the  lamllonl 
ami  tenant,  on  wli  an  action  in  ileht  or 
assumpsit  can  he  .  ..ntaiiieil  hy  the  former 
ai'ain-t  the  latter.  llHnia  v.  Biirrell,  2  Rev.  de 
lT'l'.  205,  K.  1!.  1S22. 

5S7.  An  action  for  money  paid  for  the  ncees- 
sarv  repair  of  a  miir  iiiiti'i/cii  can  he  maintained 
on  'the  inii.licd  contract  of  the  co-proprietor  ..f 
tiie  wall  with  his  nei-hhor.  Latoiir/i,'.  v.  h'oll- 
m(i>i.  2  Rev.  de  Le-.  207,  K.  B.,  k  S.  U.  101, 
K.B.  1821.  .      ,.    , 

jS8.  A  con,=i,i.'npe  is  lialile  m  an  implied  con- 
tract to  pav  for  cinod.s  whicdi  lie  receives.  0!'l- 
Jh:hl  V.  lInlton,'2  Rev.  de  li--.  207,  K.  15.  1^12. 

XXI  iNTDiti'UKTATiox  OF,  scc  SALE,  WAR- 
RANTY, icr. 

5-^0.  Appeal  ami  counter  a|)peal  was  had  from 
a  jmljrment   of  the  court  helow,  condeiniimi.' 
the  appellant  to  account  under  an   aj:reenient 
to  advance  moneys  tor  the  hnililiii.L:  of  a  ship,  to 
lie  reimhnrscd  out  of  the  i)roeeeds  of  tJie  sale 
of  the  ship,  (which  smdi  party  was  authori/ed 
to  .send  to  his  friends  in  Liverpool,  or  London, 
and  for  that  [mrpose  to  atipoint  or  siihslitnte 
attornevs  or  a.L'ents.)  tojiether  with  all  expenses 
and   charges  attPiidinn  smdi  sale,  and   also  a 
commission  of  live  per  cent,  in  addition  to  (lie 
claim  ol  the  advtncer  for  expenses, etc.— //'.■/'', 
that   the   jwtv   maUini.'  the  advances  was  en- 
titled to  oharjre,  over  and  ahove  his  commission 
of  live  jier  cent.,  the  commission  of  his  attorneys 
■or  a'.'eiils  in  lMl^'land  who  ellected   the  sale  of 
the  .-liij).  at  four  per  cent.,  which  was  proved  to 
lie  the  u<iial  clmrL'c,  and  which  was  payahle  on 
the  whole  iirice  of  the   sale  made   upon  credit, 
althonirh  part  was  paid  within  a  few  days  alter 
the  transaction,  and  also  a  hank  commission  ol 
one  (piarter  per  cent,  (diariied  hy  the  snh-av;eiit, 
as  heiiiL'  usual  in  !':ii;;land  on  similar  ti'ansiu-- 
tion<.  Si/iiir.i  it  Lump-wn  A  «  contra,  5  L.  (■.  R. 
17.  Q.  B.  l^Oi. 

olK).  The  word  "summer,  used  m  a  con- 
tract to  in.lica'eihe  period  within  which  tindier 
should  he  delivered  in  Qnehec,  means,  under 
the  circum-lani'cs  di-^clo-ed  in  the  ea-c,  the 
Hcason  of  iiaviL'ation,  which  hciiins  in  the  com- 
mencement ol'  .Mav  and  termiiiale-'  ahoul  the 
end  of  Novemhcr,  and  cannot  he  understood  as 
limitinj:  the  time  strictly  to  the  three  months 
which  torm  the  sea-on  ol  summer  as  the  year  is 
divided  in  the  calendar.  Thiboilfuu  ft  nl.  X 
Lc,',  7  L.  C.  R.  4:U),  Q.  B.  lH;-.7. 

ijDl.  By  rtc'e  of  dissolution  of  partnership  the 
plaiutill' 'received,  as  part  of  hi-'  inteiv-t  in  the 
linn,  tsvo  promissorv  notes,  with  a  stiiiulation 
that  he  should  he  at  liherty  within  tiiree  weeks 
to  return  the  notes  and  to  lake  -uch  ■fix*l<  I'rom 
the  stock  of  the  partnerdiip  as  he  would  select 


to  an  amount  equal  to  such  note.s,  and  intcrc.st  ai 
I'l,-)  per  cent,  advance  upon  the  cost  thereof.  In 
an  action  of  damasres  a;;ainst  the  delendaiii  i;,r 
refusimi  to  iiennit  the  selection  under  the  cdn. 
tract,  the  notes  haviiif;  heen  duly  {endered  Imck 
—//'•?(/,  reversing;  the  decision  of  the  court  hclnH, 
that  the  plaintill  was  not  limited  to  any  parlicu. 
iar  descrii)tioii  of  jroixls,  nor  ohliircd  to  allcL'ci.r 
iirovewhat  kind  ofjiixwls  he  would  have  selectcil. 
and  on  refu-^al  that  he  was  entitled  to  dainiiLV. 
ill  a  sum  eipial  to  the  amount,  upon  pronf,  m 
the  value  of  the  sroods,  if  delivered  ac(Mirdiiii;  |m 
the  terms  of  the  contract.  FaUi/  &  Eltiiitt.') 
L.  C.  R.  :il',»,  Q.  B.  l^-.H. 

■)'.)2.  Action  was  hrouiiht  asiam-'t  llie  ciiv|»r 
ration  of  Montreal  in  virhie  of  a  notarial  aL-rii- 
ment  hv  which  the  defendants,  in  considcralim; 
of  '.he  'transler  to  them  of  certain  iiroperly  In; 
theopcnin;.'  of  streets,  and  of  an  advimee  to  tlirm 
(if  a  certain  sum  of  money  necessary  for  il«. 
work,  that  the  corporation  would  open,  level. 
torm  and  make  certain  streets  and  .■^(piarc- in 
the  City  of  Montreal— //i'/'^  that  sutdi  iin.U 
taking  "included  the  inakiuL'  of  sidewalk-  i.i, 
such  streets,  hut  not  the  makin.if  of  fei u'es  iiluii; 
the  line  of  such  streets  and  around  the  si|u,iri'-. 
nor  the  repairin;:ol  the  roadway.  Atuhns,,])  ,• 
al.  V.  T/ii'  MmiiT,  A-c,  of  the  CUi/  of  Mmitred 
;i  L.  C.  .1.  157',  S.  C.  is,-)lh  1017  k  1021  C.  ('. 

olCi.  The  plaintills  hy  their  declanitior: 
sou'^lit  an  account  from  the  defendant  urili- 
value  of  two  vessels  which  had  heen  hiiili  Iv 
them,  and  concerninL'whiidi  anumher  tif  writic. 
ai'ivenients  had  passed  hetweeii  the  piirlics,  in 
one  of  which  a  reference  to  arhitration  wii- 
sliiiulated  in  event  ofdi.-putt — //(■/(/,  coiiliniiiM 
the  judirment  of  the  court  of  appeal,  that  -^iki. 
clause  was  not  to  he  construed  .so  as  to  ailniiii 
a  reference  to  arhitration  lor  the  pnnnvc  • 
defeatiiifithe  appellants  con-truction  ol  tlioili- 
and  ihe^iliject  of  the  i)arties  thereto.  .S/wiril 
JcZ/Wv/,  lO'L.  C.IMMO,  P.  C.lrtdO. 

'5'.)l'.  In  an  action  on  a  written  contract  tii|!ij 
certain   sums  of  mimev  annually,  with  iiiliTS 
from  the  date  of  such  lihliiration  to  the  niatiinit| 
of  the  ol.li'.'ation— //(•/'/,  that  the  contract 
plied    an   uhliiration    to   pay    interest  from  ami 
after  the  time'  at   which  the  payments  Iwim' 
due.     h'icp  et  ol.  k  Ah'ni,  f.  L.  C.  .1.  2IU,A-!: 
L.r.R.2><0,  Q.  B.H02  ;  1017  &  1021  C.f, 
0:15.  The  dcidaralion  of  the  plamtilf -^ct  n\' 
ellect    that   thedefemlaiit,    in  Scplcniher.  1- 
leaded  from  him  a  tair  of  three-year  .ilil-it. 
Ilirtwo  vears,  when  they  were  to  heivtmwl 
I'ood  wiirkiivi  order.     This  ajzreemcnt  wa- n 
dcic-eil  hv  a  paper  writin.i;  to  that  cited,  ^ti'- 
hv  deU'iiilant.     At  the  end  of  the  two  y.'iir-  :i 
defendant   did  not   return    the  oxen,  am  1I.4 
vahiP   was  .snt  down  at  $'.•!,  for  wliicli  ite-l 
concluded.     Deleiiilaiil     pleaded   that   ulnrtr 
exiiiriition    of  the   lea<e   plaintill  awvil  in  i': 
keepiiii'  the  oxen  until  llu'  foHowiii.L:  <|ir"i.'.; 
that    tliereli.ri     th.'  a;j;reemeiit    ol    lea-c  Uri 
extinct,  and  that,  moreover,  while tluMwra>«| 
still  in  his,  the  defendant's  possrssinn.  p!"' 
ai'reed  lo  sell  them  to  liim  for  <;,■>.')  in  piv-vi 
witm-ses.     Ill  answer  to  interro^itom-  l.toj 
admitliil  havin-  promised  to  .-ell  iheiu  I" l;-^! 
dant  Ihr  the  price  named,  provided  Hii"*'! 
dani  pald.m'l.  prire,andthiafH>^«;i;;^l 
he.-e'nrilvlor  tl.eii,selve--//'A/,    ln>    '1*1 
had  mvcrrelin.iul-'he.lhi- cla;inumliTtli.'ii»l 


XXII.  Li.ujii.ni 


-V.XIII.  M.u)i:  IV  F 
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ami  that  lie  was  coiiscviently  ontitlwl  to  tli,. 
jull  amount  s,H.,l  lor  U'.odard  v.  Aurinyc;  I 
L.  t.  J..  .1.  113,  h.  C.  iHti').  ''     ' 

5H.;.  Action   was  l,ron-l,t  on  a  notarial  ..hii- 
.'ution,  the  rifrl.ts  ,„|,Um-  whicl,   |,n,|  l„.,.n  tnins- 
wrecl  to  th,.  plamliir  witli  th.  knnwk.l^-o  and 
>;!"*"     °'  ""■  'l^'l''",lant,UM,l    wluMvinlt,  was 
stipulatcl    hat.  as  sinirity  ll,,-  the  pavn,,.,,!  of 
me  snm  o.  $120,  wlMch  tiK.  d.t^ndan,'a"|<lvl 
MlH  toowoai,,]  ],ru.nisi.,|  to  pav  to  (lu'  uutcr, 
lu-  i,y|.otlK.oate,l    u    attain    l,,,t    of   land    witl 
l,ous«  theivoM,  etc..  UM,1  stip„latr,l,  nioivover, 
!, at  until  t  k-  payment  of  tlie  amount  of  siicli 
..Uiption  till,  nmrtiia-w  slioiiM  have  the  ri-ht 
...  live   in    the   house     vU:~]ld,l,   eonlinim,.' 
in.lgnien     ol  eourt  helow,   that    sueli  covenant 
Liiviii^Mheelleetol  a  lea.e  of  the  house,  there 
loiiia   be  no    taeil   reveii,lieali„n   Iroiii    vear   I,, 
vvar,  so  as  to  eaiise  a  presumpti„n  of  dHav  lor 

XXII.    LlAllIMTV   IMlER. 
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.07  A  huiMer  is  respon.Mhle  f„r  the  .sinkin- 
Ola  Im.Mmjr  ereete,l  l,y  l,i,„  „„  ,;„„„i„,;„  ; 
'aa,ie  l.y  another,  l,m  a.ssume,!  I,v  hi,,,  i„  |,„ 
b;i.|ler  and  contrael,  without  protesi  orohjeci,,,, 

I  r,ilhoiif.'li  .sueli  sink,,,.  1„.  altrihiuahie  to  li,e  in- 
-..Iticieney  01  tho  lonndatinns  and  „f  the  ,s„il  un 

I  «lil(;h  they  are  l.ndt,and  is  lial.le  to  make  ,.o„ 
at  Ins  own  e.xpen>e  tjie  damage  therehv  o^eea- 
-;ont,l   to     us   „.,rk       Wavdie  ic   JM/awr,  12 

'LL^J.,  Q.Ji.  iKiL.C.J.  ^5,  1>.C.  1S72, 

aUS    //fW.eonfirmin- judgment  of  eourt  l.e- 

ow,  that  a  elanse   in  a  deed  of  .sale  of  a  ship 

l.hvc..i  .   i- M    to  which  G   .s  no  partv,  to  the 

rkcl   hat  .1    wluns  to  eompleie  the  ship,  shall 

/'■vlhelimher  re,pmvd   tllerefor    iVon,  (i        , 

IwhirhtnnherM  prnini.-ed  to   aree,,t    and"  pav 

r  tsdrawnats^n,onths,isas,,llieientwrii,,. 

I  ;Mtl,in  article  12;!o  of  the  Civil  Cde.  aii,|  V,  hu^. 

Inij; acted  thereon  with  the  knowled-e  and  eon- 

pto,  M   (at  whose  instance  ,i,e  .feed  ;,1  sie 

IWIicenverhaly  notilie,!  to  him;  had  a  ,lireet 

|a  io,ia,a,nst  \I  li;r  the  ,„.i,,.  .„.  ,i,,  ,i,„,,,,,  ..^ 

-M.tluMlral    lor  which  !,<■  had  refu.-ed  toacce„t 

Iq  1^874         '""  ^  ^'"""■""''  '   ^'  J-  H.  27, 

XXIII.  M.vDi:  IN  FomiicN  Coixiitv. 

Plu  the  value  of  his  oc,.ni,al„.„  and  enjov- 
Kntultt  properly  situated  in   I'pper  Can,; a 

iS'f     "  »""'■■  ^  »•"- '■X'unined  in  I'ppe 

►<      «llo.'ed    in    plauiliirs  declaration-//./,/ 

tHMiiotionofthedclendantto  reject  s„.| 
I      r""""!"i-'l'l"uccordin^.o    hela^ 


001.  The  iilaiiitilf  was  the  transferee  of  two 
notes  aceeptcl  l,y  l,i..  ,,,„,,|.,,,,  ,/  ,  ,  °  .//  1^ 
■nentolanote  lor  X^.'^O,  JivJ,,  |„.  ,i  .|t.,,  ,„  ,/  . 
con.sideration  of  one  thousand  ^hareV  ol  the 
capial  stock  ol  «.rtain  , -alt  work.s  .sold  l,y  him 
'"  1h;  understanding'  that  the  vendor  was  " 
'-1;1  the  .stock  as  collateral  .securitv  unti?' ,1  e 
•natuntyultiK  note,  al  whi-d,  time, "if  the  note 
"O'V  met  he  hound  him.elf  to'e.xe.u  te  t  e 
nuis  cr.,,  the  stock  t.Mhedetendant,oth.w: 
;;:,•''''' .'■^''"'i;,,'l'''''n,oii,,t,,f  the  n,,te  out 
oil  ej.roceeds  he  note  at  malurity  was  unlv 
P'll.v  .net  and  his  other  noles  j^iven  lo,-  ],;. 
'  i'l'V;;..  "Inch  were  , he  noles  s,u,l  on  hv  1  le 
I  >  Mill  as  transleree-//./,/,  conlirmi,,;:  '  „  !,- 
nicnt  ol  court    , clow,  that  as  the  plainHlf  had 

not.-etupinhisdcclarati tnv  olli'r  ,o  Iran,' 

i';. -hares  in  cpicl  ion  to  delen.lant,  and   havin- 
.■clu.se,!  snch  transle,.,  t|,at   the  action   must   l" 

LTr!;7,&S.'^^''""" "'^' «'•''" 
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VANT. 


Of  IIiKL-,  see  MASTER 


AND  SEU- 


ok  and  hil.ord,,ne  , lithe  repair  and  manu- 
l<i<  tuie  ol   certain  arl ides— //,-/,/,  uol  to  he  a 

sale  p,u-e  and  s,n,p|e,l,u,  a  contract  (or  the     i," 
ou-rk    which  did  not  come  under  the  Statute 

lo.'triri^r'^"'"'''''''^''''^^^^^ 

■1  ll'v!!;.,' V?i''i'^'  lodjred  a  hor.se  with  plaintift, 
a  u  er^  stahle  keeper,  to  take  care  of,  for  which 
1  Mva.s  to  pay  seyenteeii  dollars  a  month,  hut  at 
U  e  end  ol  a  we.d.  t,,ok  „m  away  and  tendered 
*-l.2...^  I  Ins  the  plaintiir  refused,  allcfri,,.  that 
the  price  .should  f,e  .^rcater  for  a  short^period- 

tlian  va..  ollered.     Jrcri/  v.  Lmrhn;  3  R.  C.  77, 


Ac 


XXVIII.  Ok  M.Miiii.vGt:,  sec  PROMISE 


OF, 


,tlmt] 
'province  must  I 


'I  of  a 


I'oniiacl  made 


joiiiilrv 
I', 


ii)"liic|i  the  contract 
■'■//'^  /''W/,  I  I,.  V..]. 


K>  f,'overiied  hv  the  lav 


out  of 


)l  111. 


was  made.   IIV/.s- 
17,  S.  C.  l.^.V.t. 


004.  nrmr,  of.-Vrouu^c^s  of  niarria.-e  form 
viU,dold,aationsandaresul,iccttoalllherule 
ot  such,  even  airamst  the   lemale  rontrart>n,lc 
J^'/'Ji'i'y.  Lajlamw,:,  I  1!.  L.  ;iTl,  S.  C,  187'' 

can     out   her  a-reement  to  mairv  the  iihiiutiir 
on  the  frroUMil  of  reports  which   she  had  hea    i 
[  "J-'""'.^>l,epaintiirs  lather,  wilhwhoniv 
understood  she  and  her  hushand  were   to        e 
;»  <'om,non-7A/,/,    ,i,„i    ,,,,  ,,,,,    j,,,,;,,  ,,  ' 

;n-akn,,Yhe  enj.'a,.'enient,  hut  she  .should  pav 
the  actual  loss  incurred  hy  the  plainliir  thereVv 
Mormu  V.  /'.//(.//,;■,  (■  R.  L.  720,  S.  C.  1873     "  ' 

XXX.    Pl:ill-01i.M.\NCF    OF. 

coil.  The  jdaintiir  .sokl  to  the  defendant  a 
•luantily  of  futloek.s  of  a  certain  si.e  .se  ",,h 
1.1  written  cont.'acts  Ri^nied  hv  Ihem  .■espec- 
tivelv.     It  was  a;:reed,  also,  tlif.t  the  defenJaiit 


should 


and  superinlend  ihe  irelt 


a  man    to  work   for  tl 


ic  piaintiit' 


Ihe   defend 


fretting  out  of  the  futtook 


mark 


i: 


.If  f, 


uil    agreeing  to   i-ece 


ir  lier  hy  the  man  sh 


ive  over\lhini; 


e  Won 


!■  'Iiat  purpose.     The  i)iiiinlii!'  tend 


Id  select 
d  to  the 


h ' } 
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defendant  a  quantity  of  I'nttoi-ks  which  wore, 
althou^'h  niiU-lctMl  oil  as  aj;i'i.'ed  i'.|iun,  under 
Hize  and  of  an  interior  quality,  so  that  defen- 
dant refuseil  to  ■Mci'pt—Jlehl,  on  aetion 
lirouizht,  roversinj.'  tiie  jiidirnient  of  the  court 
below,  that  the  power  of  tiie  nuvn  sent  hy 
detendant  to  mark  otf  only  extendeil  to  the 
((uality  iif  the  futtocks,and  that  lie  hail  notliin.u; 
to  do  "with  their  size,  which  was  lixed  hy  the 
contract,  and  that  he  had  no  power  or  authority 
to  binil  the  apjieilant  by  marking  otf  futtocks 
wdiich  were  not  of  the  size  and  quality  stipu- 
lated. Viiiit'cheii  k  .Mann,  KJ  L.  C.  11.  2 Hi, 
Q.  H.  isi;,j.' 

('il)7.  Where  a  miller  airreed  to  jirind  a  laru'e 
quantity  of  wheat  for  the  detendant,  upon  the 
unilerstandin-.;  that  the  defeinhint  was  to  furni-b 
the  buirs  fur  the  lluur  as  it  was  c;ro\ind,  i);id  the 
defendant  ne<.'lected  to  furnish  the  bay;s,  by 
reason  of  which  plaintiirs  mill  was  stopped  t'or 
si.x  days  and  the  i»laintifl'  set  tip  the  value  of 
the  si.x  davs'  stoppajre  in  compensation  of  a 
claim  ajrainst  iiini  by  the  defend.mt  for  the 
balance  of  the  price  of  the  thiur  .-old — Ikld, 
tliat  the  plaintilf  could  not  claim  damage  in 
such  ca-^e  wlu're  the  otlier  could  not  have  been 
reasonably  expected  to  have  fores-en  that 
damage  would  be  caused  by  his  failure  to 
sup|)lv  'tiie  bags,  ami  that  moreover  the  deten- 
dant should  have  bi'en  placed  in  deliuilt  to  carry 
out  that  portion  of  his  contract  belbre  any  right 
of  action  would  accrue  to  plaintifl'  theretVoni. 
Rennud  v.  Walker,  i:i  L.  C.J.  l.SO,S.  (J.  ;  1U70 
ic  ll)7dC.  C. 

tiOS.  When  an  article  contracted  tur  has  ln.en 
delivered,  but  not  in  proper  order  for  the  piir|Hise 
required,  the  purchaser  is  well  limndeil  in  per- 
sistini:  and  reipiiring  the  same  to  be  put  in  proper 
oriier,  in  his  otter  to  give  back  or  allow  the  (hhi- 
tractor  to  take  it  awav.  Kiiimmd  \.  licaiuli  j, 
15,  L.C.J.  2ts,  S.  C.K.  IH71. 

XXXI.  Pkivity  of. 

fi09.  The  iilaiiitiir  agreed  with,  the  dU'endant 
M   and   his  partner  that  he,  the   plainiil',  wcmld 
make  and   deliver  to  them  all  the. . ..    ...malt 

•or  brewing  as  tliev  would  require  it,  d  iiing  the 
the  term  ot  live  years,  M  and  his  partner  to 
furnish  all  the  materials  necessary  liir  that 
pnrixjse,  the  whole  timler  a  penalty  of  £'MW, 
binilmg  on  both  parties.  Subsequent  to  this 
agreeii'ient  M  ami  his  partner  became  insolvent, 
and  the  brewerv  in  (lue^lion  havim;  passed  into 
the  hands  of  the  dofemlani  I),  and  M's  partner 
iiaviiiL'  liied,  1)  undertook,  wi'h  M,  to  do  ami 
iiertiirm  all  that  he  (.M)  and  his  partner  had 
bound  themselves  to  do.  On  action  against  M 
tor  non-pertbrmance,  and  1)  as  su'-ety — Held, 
that  the  plaintitl'  had  no  right  of  action  against 
1),  as  there  was  mi  ugrecMient  and  no  privity  of 
contract  lietween  them.  Oakkij  v.  Mon-oio/h 
ttal.,P.  R.  74,  K.  15.  ISIO. 

fill).  In  an  action  bv  certain  legatees  ag:>.nst  a 
tliird  party,  charged  bv  the  univer-al  legatee  to 
pay  them  the  amounts  eoniir  r — ffrld.  that  tiie 
action  would  not  lie,  there  being  no  privity  of 
contract.  linwut'ord  et  at.  k  Clarke  et  al.,  .'! 
Hev  dc  l,cj.  2r>:),  Q.  H,  ISIS. 

(ill.  In  another  ease  the  defendant  by  notarial 
deed  voluutarilv  I'onstituted  him-elf  -iirety  to 
any  one  who  would  advance  to  one  Crolcau  the 
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sum  of  £100.  The'plaintitr  lent  tlie  said  -nin 
to  Croteau,  but,  on  action  brought  against  i!,. 
surety,  the  latter  ])leaded  tint  lie  was  not  liiil',. 
tor  a"  suretyship  entereil  into  tor  a  debt  nut  ]]■ 
existence  at  tli"  time  of  entering  into  it,  and  ilii,i 
nmreover  there  was  no  privitv  of  contriiri 
between  him  and  the  plaintitl'— i/e/i/,  disniis^ii,.. 
the  action,  that,  as  there  was  no  proof  that  tl;. 
plaintitl' lent  the  sum  in  question  on  the  I'aiili,; 
the  deed  of  suretyship  entered  into  by  .li'tli,. 
dant,  there  was  n'o  privity  of  contract  ami  il,, 
plaintitl  couM  not  recover.  Deron.sclh:  v, 
Jioudcl,  1  L.  C.  K.41,S  C.  1S50. 

XXXIII.  IUtific.vtiox  of. 

fir2.  When  a  plaintitl  demands  theaniounii 
damaL'cs  stipulated  in  a  contract  he  tlioiviv 
alti 'ins  the  contract,  and  conseipieiitly  eiinii/j 
call  on  the  defendant  to  refund  any  sinii-  .; 
money  which  he,  the  jilaintill',  has  advanced  ai.i  I 
jiaid  in  execution  ol'  the  contract  on  his  ^,„,, 
I'dtla'tton  d  al.  v.  Cunaiit,  2  Rev.  de  Leg,  l;!|, 
K.  15.  isll). 

XXXIV.  RKi;.viii)iN(i  Mixoits. 

Oil!.   Ill  an  action   by  a  tiilher,  a  widii\ver,:j| 
recover  the  cu-todyol''  his   minor  chiMren,  ;::| 
whose  care  and  provision  he  had  entered  iiuuji 
contract   with    the  defendant,   with  whom  lli. 
had  remained   tour  years— //e/(?,  reversiiimlif| 
]udgiiie;it  ol'  the  court  below,  {vide  lli  1-.  C.J, 
■)7)  that  any  coiilrac't  by  whi(di  a  father  ilcprivrj 
himself  of  his  paternal  rights  is  imniuriil  a;;' 
cannot    be   enforced.     Keiiiiedi/    &    liiti hiie,  \;i 
L.  C.  J.  '2;):!,  Q.  B.  Ls7:i ;  12.^8  k  Tia'J  C,  C. 

XXXV.  Ri:scissiox  ok. 

(;it.  Plaintitl' brought  action  to  sot  iwiv  il 
deed  of  sale  to  detendant,  on  the  grouii.l  ii,i;| 
he,  tlie  iilaintill,  had  been  deceived  into  iiiak,ij 
it,  having  been,  previou-ly  thereto  ami  ,<i;l'l 
sc(|ueiitly,  renilered  totally  iiiitit  to  traii,-iicl  shI 
business",  anil  that  detendant  also  had  priiiiii^il 
to  return  the  land  at  any  time  on  deiiiiiiiil.ssil 
the  evidence  showed  tli'at  the  plaintitl',  tlwi;! 
addicted  to  liipior,  was  not  intoxicaud  at 
time  of  the  sale— V/f^/,  reversing  the  deciriidi ,1 
the  coiirt  below,  that  these  were  not  .siittiikf 
I'l'oumls  tiir  annulliiiii  the  sale.  Ircin  v,  Hn 
7oHcv,  fi  L.  C.J.2M,Q.  n.  lS(i2. 

()i5.  Where  a  case  of  rags  was  .sold  by  «airi|-,| 
and  action  was  brought  to  set  aside  the -ale "I 
tlie  ground  that  the  rags  were  not  aecnnlii,;* 
sample,  and  the  evidence  supporleil  tlii' alifffl 
tion  of  the  plaintitl-  //</</,  that  the  adimi  ™| 
good,  niinlln  k  tlihlmi-d,  10  L.  C.  .1.  lil 
L.  C.L.  J.81,  Q.  15.  ISti,-). 

iilfi.  And  /icld.iiUo,  that  the  mere  rmpM 
of  tlie  ra'.'s  at    the   railway   station,  wliwfllir 
were  delivered  without  special  exaiiiiiimiuiiii.| 
comparison  with  the  samples,  and  tlifiinyiiis| 
of  a  sum  of  money  on  accimnt,  on  tiicHi|4':'' 
tion  that  all  was  right,  would  not  eiwralci'j 
bar  to  the  vendors  repudiating  the  snleftlliTO' 
discovery  that  the  rags  were  not  iieconliiii' ^ 
snmiile,     lb. 
(il'7.  I5ut  in  such  case  the  vemlor  iiiii^i  rcAl 
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the  giMKls  within  a  reasonable  date,  nr  (livf  iii«^»'  ''■J  he  Mni/nr,  el 
of  his  intention  to  do  so.     lb.  k  WM  C.  C,    K^' '«"!  154S  C.  C. 


1)18.  Action  wa.s 
lut  .'ftle  of  certain  j 
l.iaiit  by  the  aiiteur 
J  previously,  on  tiie 
l;illeged  that  the  iJe 
liiieliusbandof  tluM 
jirodigal  person,  to 
l»Tty  for  a  totally 
J  //(/'/,  confirming"  t, 
llcioiv,  tliat,as  tlfe  p 
I  liie  record  all  tlie  pr 
land  as,  moreover,  ti 
Iccn  ailoweil  to  tda| 
'aid  deed  of  sale  a 
laotion,  during  wliicl 
Igrcat  inilirovemeiits 
Jiiiiireover,  no  fraud 
Itli.'it  tiie  action  n: 
lco?t«.  Giii/on  k  Jm 
1 1^70. 

(il9.  Tiie  plaintifl' 
liorses  and  carriages 
Imt  by  title  of  lease 
Icertaiii  periods  stipn 
I  properly  to  belong 
luiil  of  tiie  term  if  all 
lliillilled.  The  deten 
land  tlie  plaintifl'  tool 
iJication  to  recover 
Ifiicli  a  proceeding  wc 
Iriiiiedy  was  by  acti 
liif cd.    Ih-iiwn  k  Leit 

m\. 

620.  Tli>  action  ii 
lolaim  if  translerrcd.  i 
Ik  tiie  creditor.  Bn 
jLmibeti  k  >Sulva.f,  a 
liail  C,  C. 

(i21.  An  action  to 
sccount  of  breach  of  v 
,1  all  (iiie  diligence, 
pf  replacing  the  otiier 
t^pect  to  tile  goods  wi 
cimtraot  as  he  was  lieli 

Vul.  v.    /,■//';■»,    l,sj   L 

Imc.c. 

i  t)22.  Win  re  a  person 
If  sale  from  him  to  a 
lears  and  llien,  wiieii 
Jiiateriaily  improved  ai 
Ilie  expeiuiitiu-e  of  ca] 
Iced  set  aside,  lie  mu) 
Ilie  delay  or  tiie  acti 
Imoine  v.  Liotiaia,  G  1 
|L.C.  LJ.lii;!,  s.  c. 
I  tiiS.  A  contract  of  s 
111  account  ufaliegeil  d( 
Ipaiid  apparent  and 
■iscovered,  and  especial 
ItlC'Ct  of  .sale  incidenti 
faiiceof  the  tiiin.r  itse 

■  L.oSit,  S,  C.  1H74;  1 
1 1)21.  And  wiiere  acti. 
Jie  purcliaser  Ibr  tlic 
■leads  ground  of  rcscii 
|iu>t  not  only  pray  foi 
fiion,  but  tiiat  tlie  coiK 

J'25.  The  action  in  res 
s  IS  prcooiihcil  in  ten 
The  Mivjnr,  etc., 
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CI8    Action  was  iiroufrlit  (o  m  asi,lp  a  ,h^o,1 
01  sa  e  o    cvvUuu  propefty   ,„a,lo  ,o      e  d £ 
.hnt  by    lie  auteur  of  iln-  plaintiff  sonu-  nil 
|,rev,uusy    on    tlu-  .rom.l'  of  lVa,„i,         ,oi''" 
i,lk-pl  tlmt  the  ,i..|i>„,lant    l,a,]  eons,  imi   vitlf 
uMmul  ot  the  vcHlor,  who  was  a      ,r  h    s 
i.ro|i.gal  jxTson    to  ,lc.,„-ivo  the  wile  ofher     ,'0- 
rrtv  for  a  totally    .,a,le,mate  con,.„ie  a  io  - 
k<I,  conhrnnng   the  jui^uvm   of  thj  c    ,rt 
Wow,  that  as   he  plai„titl),a,l  not  hrou''h?i     , 
liie  reconi  all  the  parties  .ntere.ste.l  i„  th    0'    ■ 
ol  a.s  moreover   ten  years,  less  one  ,iav,  la| 
k.en  allowe,    to  elapse  between  the  date  of    I, 
™l>leed   ot   saean,!    the    institution  7f       e 

,.onon,,l„nngwh,ehlin>edelen,lantha,J    na  e 
■'"■«'  ""l"■o^•enK.nts   in  the   property    an      a' 
n.oreuver,  no  fran.l  ha,l  I.een  a,.|nall  •  prov-;']' 
iha     tl,e    ttct.on    would     be     ,lisn>i;se'i    w     ,' 
wts.     Ouyon  &  Uonais,  2  R.  L.  3;{;!,  Q.  B 

619.  The  plaintid-   had   sol,!    a  number    of 
liorses  and  oarnap.s  to  the  delendant  f  •■  SSOO 
iMit  hy  t.tle   of  lease,  said  sum  ',-  I         *       ' 
Icemuii  periods  stipulated  in  t>      , 
linuperty   to   beloiisr   to    the   )>u 
iMi.lof  the  term  if  all  the  cor  (i; 
liuililled.     The   defendant   faneci 
lain!  the  plaintilf  took  an  atta( 
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LAl>E  IN. 


U.    '  "'-'"I  I  tail  ji Ml     (i\'    T))'!  iMiijaoo    /-.(,.    I 
le  condition  that  the  (,fh,  r         ^  "'''  '"' 

^i.o"!>i  bttiid  a'tiiirt  r;S'f  't 

certain   value,  that  be  shoul,     .,  ,v  I      •  '   "'    ''' 

^opron,i:i^of':;h:t;,l;:;n,;';-;^.,r-i^:;^lj- 

JM'U  on  action  br,,u>'ht  lor  tl,  .  Vi,  ,       .  ,    ^^ 

s;r',;i'%;;r,j'";;;:^i'»"M'rS'r 

XXXVII.  Sots  .Skixg  PiiivK. 


|iaid  at 

■       ,  but  the 

;i.rt.^'r   at   the 

'■''■■  >'.ere  tjien 

t'^   pay   1250, 

■  ,..■•  ■•'••".iiiiient  in  reven- 

I  , cation  to   recover   the  j.roperty-//.W,    Ih  t 
iHiclia  proceeding:  would  not  lie,' as  the  pro  er 
Imiidy  was    bv   action    in    rescission    <^f       ^ 
dmi.    n,„wn  k  LmicuK,  3  K.  L.  ;^()i   n    H 
ll^ll.  '  ^' 

620.  Th'  action  in  resci.^sion  follows  the 
I  lain,  11  translerred  unles.s  otberwise  reserv  I 
I  y  "e  cmiitnr.     Bnard  v.  ]ia,reHe  ,t  uTl 

fee  c       ""''        ^'  ^"■^'  '"^^  ^-  I'^'-t; 

621.An    action    to   rescind    a    contract    <„, 
mmni  0    breach  of  warranty  must  be  brou4 
Ml.  a  I  due  dilijrence,  and  must  have  the  c'ttt'e 
>  replacins  the  otber  in  the  same  posit  oVwrh 
.poet  to  tlie  jrood.s  which  are  the  s'ubjecrol      e 
..met  as  he  was  betiuv  tlieir  delivery.     iJX 

bVc.-"'^''^'  '"^  ^-  ^'  '■  ''•'■''  «•■  c.  1^74': 

T622.  Whereaper,son  lias  acquic-ced  in  a  deed 
*f«le  iron,  hini  to  another  Ibr  a  nnn.ber  of 
Iear.ai,d  then,  wlien  the  property  J,as  bee 
liatenally  unprovci  and  increase,!  !n  vubu  by 
llie  expenditure  of  cajiital,  seeks  to  have  tl  i 
N  set  aside,  he  must  show  ^'ood  r  on  , 
llie  delay  or   the   action    must'  be  dismisscHJ 

llTY-/"u!fl^  G  R  L.  12,S,  P.  C.  hS74  •  i 
tl.l.iu.J.  !(,.{,  S.  C.  18()C. 
J  62J.  A  contract   of  sale  cannot  be  rescinded 
in  account  of  alleged  defects  if  such  de  ec  .     re 
lF"ii"'l  apparent  and  could  easily  hav     b  "n 

m.  And  where  action    is    brousrht   a.'ainst 
h  Burchuser    lor  the   price   of  sale,   and  be 

*iion,  but  that  the  contract  itstdf  be  rescinded! 
I'^a.  The  action  in  rescission  of  a  contract  of 


Mctonndl,  4   L.   C.   II.    Hf,,  s    e. 


1854. 


XXXVIII.  s 


lf;\ALI,A(;.\IATlQl-K. 


was  intended'  to     e     art  ot    l,:  :'''  '.■''""".'-•^i^'" 

/.;,    '  /    ft  'III'  /'onsideralKin  of 

iyah-er  k  i  contra, 


the   contract.     A'end'iiiT, 
!•'  I..  C.  J.  180,  S.  C.  I8(i8. 


prcwnhed  ill  te 


The  May, 


yeari- 


H 


aiiuiylU  tt 


<-M874i  1548  C.C 


''/f.,  of  tiorcl,  5  R.  h.  6G8 


XXXIX.  Tlkmlnatiox  ok 

non-perlbrma  ee        >ai</'.''''i'/!  ^''  ""'^luent 

XL.  To  Marry. 

fi.'iO.  An  action   a^'ainsf  a   tm,...   *\. 

XLII.  Violation-  of. 


cuvenaiiinl    uilii  ij 


li'om    \m\\~llchl 


iiiiih 


lers  to  re 


pullii 


"lit  to  discliar 


II    violation  of  th 


re  tin 


ceive 


e   contract 
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XLIII.  What  is. 

C,:\2.  All  lifimMiioii'  i:  writif.g  wi'iltcii  l.y  one 
liirtncr  in  tlir  imnuM  llic  (iv:i!,  but  witlK'Ut  llie 
nuwIfcl'aM.r  fuii>cnt  ul'thf  other  pivftiiefs,  ..llei- 
iii.'  to  tiil<e  :i  lieivdii  into  tlie  imrtnefslni,  iilter 
tlie  lapse  of  ii  speeitieil  time  "  ni»'ii  term.-  wliieli 
will  l,e  iniitiiallv  sutisliu-toi-y,"  Imt  ,-l"'>'i'i;''l  "." 
eonditions  us  to  liufalion.  shares  anil  the  like,  is 
iKit  siieh  a  eonlraet  as  will  j:ive  rise  t'l  an  aetion 
i,l'<laina<'es  in  the  event  ol'a  hreach.     Jli!/(/iiiS(,ii 

v.y.v/»'n.e/«/.,  U..C.. ).;!•».!,  s.  CI  s.;o. 

(ill':!.  The  lease  ol'a  stall  in  the  market  trom  tlie 
mavor,  ete.,  .'I'the  eitv  o\'  Msintreal  is  a  eoiitraet 
within  the  meanin^r  iif  •-?'•  Vic.  cap.  .';(i,  see.  (. 
;^mil/>  .t  MrS/nnw.  15  1..  C,  .1.  20:i,  S.  C  .  Is.l. 

{■,:U.  A  prineipal.  at  the  elose  ot  the  season  ot 
iiavi"ati(pn,  hv  letter  withdrew  tlie  speeilieiUions 
or  ew'li.in  timlier  which  lie  ha.l  employe.!  the 
l.aliitiir  as  broker  to  sell,  hut  whu-h  was  still 
tinsoM,teHin;l  him  that  he  reiinired  the  speeiliea- 
tioiis  in  or.ler  to  jret  advances  on  them  Irom  the 
hank,  and  that,  as  acoinpei.satioii  lor  his  troiilile, 
ttiev  should  lie  returned  to  him  in  the  siiriii;:  lor 
the"  purpose  of  renewing.'  the  transaction  il  the 
timlier  should  not  lie  sold  sooner.  The  priiicipa 
haviiiL'  died  lietore  the  ne.xt  sensnii  opened,  and 
hi-  representatives  havin,'.'  "^"Id  the  timher  with- 
out relereiH^e  to  the  plaintitl-//f7'/,  that  the 
promise  of  the  iirincip.il  wi>  a  mere  uiiaecei>leil 
one,  and  did  not  entitle  plaint  ill' to  damages  tor 
hreach  of  contract.  Sliitjhn  v.  C'(//ir</)/  et  al.,  - 
Q.  1..  K.riK,  S.  C.lf^TI. 

XIJV.  With  a  C(iiu>ouation-. 

(i:i.-).  Where  a  siihscriiition  note  was  jriven  to  a 
municipal  corporation  to  aid  in  the  erection  ol  a 
imhlio  market— //./(/,  that  such  an  agreement 
was  one  wliich  was  not  heyond  the  powers  ot  a 
corporate  Uidv,  ami  wa.-  not  contrary  to  jrood 
morals.  The'  Cvrmralh  n  >;/"  llic  \  tlUujc  <;/ 
Waierho  v.  Ginird,  If.  J..  C.  .1.  lUd,  C.  C.  \xri. 

XLV.  With  I'riii.ir  Oi'i-irKU. 

fiiiO.  He  \\lio  contracts  witli  one  whom  lie 
knows  to  he  an  olKcer  of  the  Covernnieiit  gives 
credit  to  the  ('roveriiinent.  if,  in  pomt  of  tiict,  the 
deht  is  contracted  tor  the  puhlic,  and  he  eaiinot 
K'.'pport  an  action  against  the  olhcer.  ti.s-hark 
V  I'huiud,!  llev.de  Leg.  l'''^)  ^-  ^-  ^*^'^^  ^ 
Jfebcit'v.  Vullte.    lb.  1817. 

i  XLVI.    WiuirKN   EviiiKXCE   of,    sev   EVI- 
■^  DlvXClv 

6:!7  In  nil  action  hv  a  lilacksmith  against  the 
delendiuit,  a  nierchai'it,  tor  tlie  non-deliverv  of 
coal  purchased  from  him  hy  the  plamtitl',  a 
jury  lieing  granted,  the  plaintilt  was  alKHit  to 
make  priTif  of  th"  purchase  hy  iiarole  evidence 
wtien  tlie  detendant  object ed—/M/,  that  under 
25  Geo.  111.  cap.  2,  tlie  17th  sec.  of  the  Stattite 
of  Frauds  was  in  llii'ce  in  Canada  in  commercial 
cases,  and  tlieretiire  a  sale  of  goals*  ton  greater 
value  than  -tlO  could  not  be  proved  where  no 
part  of  the  gouhs  had  been  delivered,  no  earnest 
iliven,  and  no  inemorandiim  in  writing  made 
of  the  contmet.  H>n>f  v,  /?;•».-■.",  P.  K.  H.  K.  B.. 
&  Fozer  V.  Mcikhjolm,  P.  U.  11,  Iv.  B.  1809; 
12:15  C.C. 
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fi38.  Action  was  brought  for  moiIr  sold,  ani 
the  defenilant  pleailed  that  at  the  time  he  pi.;. 
cha.sed  he  was  a  minor— //(■/'/,  dismissing  t!,. 
answer  ofplnintitf  that  delii'ndant  had  promiMi 
to  pay  since  he  became  of  age,  that  no  avti  ■, 
woiili'l  lie  on  such  a  promise  In  coniiiuTi:,!, 
matters  e.\cept  made  in  writing.  Mann  v.  if,;. 
Hon,  3  L.  C.  .(.  337,  C.  C.  1^51);  1235,  sec: 

c  c 

639.  The  ])!aintitl' sued  the  defendant  fora;, 
amount  alleged  to  be  ilue  for  a  certain  car^.j.' 
salt  which  the  defemhuit  purchased  from  hii 
and  agreed  immediately  to  remove  and  pay  i  • 
i„  cash— y/c/'/,  that  the  re-sale  of  the  saU  Iv:;, 
vendee  was  a  sutlicient  acceptance  to  take  i;.. 
case  out  of  the  Statute  of  Frauds.  Jarksun:, 
Frns,r,   12   L.   C.   K.   10^.  S.    C.    1SG2;  12,:; 

rttO.   In  an  action  brought  to  recover  $24.)  t : 
furnisiiiiiL' and  making  certain  carpets  wliiij. 
it  was  alleged,  the  deleiidaiit  had  <irdered  to  !. 
made  acconling   to  directions   then    ami  [k:- 
I'iveii,  and  had  iiroinised  to  take  delivery  tlure. 
of,  and  to  jiav  liir  the  same  in  casii  on  dclivtnl 
but   which  he  subseiiueiitly,  and  on  teiul.T.vl 
fused  to  do,  and  pleaUed  there  wan  iiMpn,,,!,? 
anv  contract,  reiving  on  the  Statute  of  Vm:':-\ 
—  Hehl,   that  the  Statute  of  Frauils  had    „ 
recognized  liv  the  .lurisprudence  of  Lower  l'ai.| 
ada  prior  to  iuid  since  die  Provincial  Act,  llji 
11  \k.  cap.  1 1,  as  in  force  as  a  rule  of  evideiiiv 
in  commercial  matters.      BnnUs  v.  IhjhniM 
L.  C.  R.  9t,  S.  ('.18114;  1233  C.C.  I 

(Ul.   Hut   IteUI,  aUo,  that,  nevertlielw,  ll?! 
jilaintitf  was  entitled  to  treat  the  adnii.''<iuii-i 
the  defendant  given  as  a  witness,  or  hy  answi 
to  interrogatories  siir  fditx  el  ai-Hvks.nfi.v, 
meucimcnt  ilc  pi-fiirc  par  em't.     lb.  S.  C.  li. 

1142.  And   lit'M.  also,  th»t  the  inakin:^oll' 
car|iets  did  not  coHstitute  such  an  incurpora&sl 
of  labor  and  material  as  to  constitute  a  ilclivfrrl 
anil  acceptance  under  tlieSliiluteofFnuub.liJ 

1143.  Wliere  a  minor  bought  li.iy,  and  luliiil 
was  brouL'ht  on  thecontract— 7/c^/.thiU,tli..iij| 
the  minor  was  a  trader,  still,  as  buying  ami 
ini'  hay  was  not  part  ofbis  regular  busine.-s.ikii 
it  "was"  not  a  coniinercia!  transactioii,  .-utliiJ 
came  under  the  Statute  of  Frauds.  Gum-i 
v.  Lacombe,  4  R.  L.  385,  C.  C.  18;2;  li| 
C.C. 

044.  In  case-  of  the  bargain  and  sale  ol  fjll 
thr  jUL'h  the  agency  of  a  broker  the  biiUgliU:.<| 
sold  notes  of  the  broker  supply  the  place  uh 
writiiiL'  signed  hv  the  parties  under  the  Siiiniifi 
Frauds.     Litiik  'et  al.  v.  Hupe  el  al.,  17  L.CJ 
I'j,  S.C.  1873;  1235  C.  C. 

045.  The  Statute  of  Frauds  only  applif'i 
commercial  sales  pure  am!  simiile,  anil  imii 
tracts  for  work  vet  untiiiished.  Doiiemj 
Mollinelli,  14  L.  C.  J.  100,  Q.  B.,  k  iC-U 
15,S.  C.  1809.  J 

040.  Article  1235,  therefore,  ol  the  Civil  !< 
applies  onlv  to  cases  wdiere  the  nierolianl  i!''! 
in  articles  Which  he  does  not  mamifadurecj 
self,  but  procures  them  to  be  mamifacmrfJ.r 
buys  them  from  the  iiiauulactiirer,or  I'ruiiiM 
otl'ier  merchant  to  sell  again.     lb. 

047.  And  where  the  action  was  for  norU 
labor  done  in  the   manufacture  and  re|ia::j 
certain  articles— //e/it,  not  to  be  a  sale  pif'' 
sinuile,  but  a  contnict  Ibr  the  liireui  ^\f,''. 
did  not  come  under  the  Statute  of  Frauds.  ik| 
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I.  Action-  A(!aixst,  (!1S-«50. 

II.  Action-  hy,  (iol-Gol. 
For  Extra   KocX-,  (io5-Gu7. 

I.    -.viiiKxcb;  OK  Tkmikks  uv,  (iu8,  G51) 
JV.  J.iAim.iTV  OK,  CdO-GCS 

Fi.r  ALciik-uh,  (KIK,  (;70. 
\.  Ki(iiiT.s  OK,  (hI,  (i7;i. 

i.  Action-  Against. 

as    Action  in  a.-iunp.-it  uas  i.n,uj;l,t  a.-iiiMM 

I-/M/,  on  the  ,,lca  of  tin.  .IcIriMlant,  t>,at     i 
-lilijr,it.on  was  tu  l„uM  the    I,,,,,.,.,  a.  ,|    ,  ,     o 
r,.py  tl,,.  money,  a  (hin;,  which  he  l,a,;  never 
,,run„.e.l    o,lu,an,i,tla.,-ei;ue.  ,he  action        aV 

J    1.41),  rn  an  action   on  a  quantum   meruit   li,r 

..rkan,!  I'^l-.'  'Inne,  witi/dK.  ,:„n,n,vn       u    , 

4vii,,he,ieclaral,,m,  it  i,  appear  tl,at, he  uk 
,UHpe>,,rn,e,l  un.ler  a  wrillen  contract     l,e     ' 
lliuii  will  he  (hsiiiis,v(i,J.  ""  ■" 

J  lioO  But.  on  the  otlier  han,!  if  ,he  action  i< 
Ibujrhton  a  contract,  an,l  ,he  contract  !.s  not 
l|.rnv(,l,  no  ev„len,;e  of  a  qnantum  meruit  can  le 

lm-,ve,l,.nles..therebeacon,o,onconn        ,a 
IrnUw,  meruit  -.u  the  declaration.     Barn, 
jMw/,  2  Rev.  ,le  Leg.  121,  K.  Jj.  I,s2()       ^ 

.  AcTlO.V    11 V. 


iiol.  Actitm  wa,s  hrou^rlit  hv  a  c.Mitrae'or  on  -i 
|-i.(mct  to    „„|,i  the   l,ric]<  and  .<to    .        ,k  o 
|ai."U.-c.  and    tunu.-h    the  .Material..-//;),/     ' 
IW  as  to   the  a,hnissil„lity   of  a   wkne 
k  It  was  a  conunercial  action  so  as  to  ant' 
'nhen,l^.ofevi,ience,ierivc,||ro,nUKE       i 

J  iio2.  Aa,l  in  an  action  of  a,-s„n,psit  li.r  work 
h\  h\m-  (lone,  where  th<.  ,lefcn,lan   j,lea,le,l  an 
*:|^e;l,a,  the  work  was  done    u,,l.         ec 
l>nm;ii  ngrecnient,   the   actio,,    was   (li.n/i's, 

\x"m  '■         '''"  '^  "'•'  ^  ^-  c  J.  i'j;l: 

J  W;i.  A  contractor  contracted    to  do  work  as 
I        hrs  own  na.no  as  in  the  nanicof  a  ,  the 
I'lalKTwards  action  was  ttiken  lor  the  . 'ri  'e Vn' 
I' Mine  01  hoth,and  the  defendant  pi  a,       ,  , 
I  other  was  no  party  t.,  tiie  contract  and  ther 
I    could  not  join    fn    ti-e  action-//  A/'V]! 
I  "%'h  the  otlier  never  ratifie.1  the  c.  ,  trac   o 

I'dlml"'^  '^o'/  "'"?'  •""?''  "■'''■^'  't  "'I't'"  "-is-e,  the 
pmtioii  of  tlie  plaintifF  hv  the  dcfendnnf  l  v 
I'Monns  of  l,is  articnlatiot,  o  LtsVvou  he 
Itent  to  cin-er  his  exception.     II,  "'*  ^'" 

h^For  Extra  WorkXA  carpenter  cannot 

hwmnLf  V'"nt'im  trermt  for  Work  and  Jahor 
t'"  led  and  niaterials  found  hv  him,  if' s   '■ 
Vand  „,aterial8  were  for  extra  work  tuhe 
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2oS;:';o',r^i::;;:;::;r''''ri''-i..cna,ru.,nent 

''-■iHw,hLno\  ';;:;;':'^r^-  ^'-''i^rwords 

any.i;in,';:;;:;it':,'';o::eii:;;':rr''' "'"'■'' 

•'Uli.  The  plaintillan.lother-  hrickfu,.,.  ■  o    r 
iiia.-.(ins.  hav  iiii-    ii,,,),,,.,.,!.      '  '  ' '"'V'""'   -^i"' 

j  •''•''■-iaii.  in  III.  g^  '.':;,,  ev;'-^'y-'  'i,o 

'"'''''''^•ii^^-lm-i-i^the    .       e    '       'I''"    ''T'r'-^' 

-.j.-iwuhs.neo,L:.r;:cn;;S;ra't:i:: 

'li.-ioi^scl.  and  the  en-,  V     '•'•',"'''  "''"""  "■'^'^ 
'i-  f-'iven  e.xpre.sslv  in  writiio-     //  JV" '^ '■''^"''' 

.-"■igMient  o,^o,,rM"lo;'  Ki  ;V'''yr'''V'*^ 

"""y Inote.^en.pt  tii.     r  J^^^^^^ 

Mvcnn^o,i/;„/.e/'„//,./,..,^'Ve^,      ■'•'"- 

III. 


Kviiit.vct;  OK  Ti;.\i)i:iis  av 


<it>.'^.  Plaintiff  hroiK'/it  actl,,n  r,„.  .i 

ri::^;^;;;^!f;;.?;''-^''-'?■Ii■:•ll^:.c;:;:! 

IV.    LlAHIMTY    OK. 


'lant  .-et  up  an  amount  due  tor  danmrs  (,,.'" 
,-on  Of  the  foundations  of  tiire,  o  ■  fl '      •    '"■ 

Javing  given  way.  so  that  tlXuetJrr: 
liken  down  and  re  uiilt— //cW  eo,  A,    •        . 

J..d,M„ent  of  the  court  hU.w  Ht  t^  L  "r"'V''' 
"as  responsible  or  tlie  ••/ V/  /»  I  /  I  i''''"'!' 
lie  he  llound  bvliis  contract  " /'J  '  "'"'""'^'li 
l.la««  and   «peciticatK,nr"u;:i:r  S"  .^I^a 
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<fc  5 
l'.  C.  'k"i5,  Q.  H.  18,H !  1(!88  C.  C 

(itil.  Action  of  (lunui.iies  was  l)roiij:ht  against 
till'  (li'li'ndants  us  contractors  tor  the  construc- 
tion ot'a  railway,  tor  ilaina.!ie  caused  hy  the  mak- 
ing of  ditches,  l)y  which  the  |)l;iiiitiil' alleged  lie 
liaTl  suffered  injury,  in  connei'tion  with  the  line 
of  tlie  railway  wliich  ran  tlirou,i:h  hi^  [(roperty— 
//('/'/,  tliat  tiie  action  should  have  hcen  directed 
af^ninst  the  railway  company,  and  not  against 
the  contractors,  imtess  liv  their  misfeasance, 
inalleasan-e  or  non-feasance  tiiey  had  rench'red 
tliemselves  i)ersoiuiMv  iialile.  Jiivh:'<(iii  et  al.  \: 
Pwi,,,:!,  4  L.  C.  R.  4!)':),  g.  li.  Woi  ;  1054  C.  C. 
(i()2.  In  an  action  in  assumpsit — Held,  con- 
firming decision  of  court  helow,  that  a  jiarty 
■who  contracts  for  the  ]ifrformance  of  certain 
works  will  not  be  held  responsible  toward  third 
parties  who  furnish  nnitenals  to  the  contractor, 
unless  it  be  established  by  evidence  that  the 
sale  ami  delivery  ol'  the  material  were  nuide  to 
tlie  iiartv  so  contracting.  Bvidgman  k  UnteU, 
i)  L.  C.  K.  445,  Q.  B.  H.J6. 

G(i:i.  To  a!i  action  by  contractors  for  the  ba- 
lance of  the  price  of  a  quantity  of  building  stone, 
for  wliich  the  defendant  hail  contracted  with 
them,  the  defendant  set  up  in  compensation 
(iamu'^es  for  which  he  claimed  the  jilaintilfs 
were  iuible  bv  reason  of  the  defective  manner  in 
whi(!h  tiie  stone  was  laid,  the  laying  of  the 
stone  having  been  sul).let  by  the  plaintilfs  to 
another  lirm  of  contractors.  The  plea  of  the  de- 
fendant w  as  held  to  be  unfounded,  and  the  action 
was  maintained  with  costs.  Soucisse  et  al.  v. 
//«/•/,  1  L.  C.  J.  100,  S.C.LSJT. 

604.  Where  the  floor  of  a  buililing  had  sunk, 
in  conse(inence  of  the  ins\itliciency  of  the  timber 
used  to  support  the  joists— //c/'7.  that  thearchi- 
tects,  as  well  as  the  carpenters  and  joiners 
employeil  in  the  erection  of  the  building,  were 
jointlv  and  sever.ally  liable  tor  the  damages 
incurred.  Dnvul  &  'McDonald  et  al.,  k  Mc- 
Dimald  </  ((/.  &  Darid,  k  Hopkins  et  ul.,k 
David,  ^  L.  C.  J.  44  k  14  L.  C.  R.  31,  Q.  B. 
1803;  KISS  C.  C. 

005.  A  builder  is  responsible  for  the  sinking 
of  a  building  erected  by  him  on  the  foundation 
built  bv  another,  but  assumed  by  him  both  in  his 
tender  "and  contract,  without  protest  or  olijection, 
although  the  sinking  be  attributable  to  the 
insufliirieiicv  of  the  foundation  and  (jf  the  soil  on 
wdiich  it  is"  built,  and  is  lialilc  to  make  good,  at 
his  own  expense,  the  damage  thereby  occasioned 
to  his  own  work.  WardJe  k  Betlmne,  8  L.  C.  J . 
280,  Q.  B.  I8f;4;  1088  C.  C. 

Ofifi.  In  an  action  by  a  contractor  for  money 
due  under  a  contract— //t'/'7,  on  the  plea  of  the 
defendant  that  the  work  had  been  badly  done, 
and  confirming  the  judgment  of  the  court  below, 
that,  after  the  acceptance  ot  the  work,  they  could 
not  complain  of  defects  therein  which  did  not 
result  from  defects  of  the  groumi,  unless  there  be 
fraud  or  deception,  ^fon■i■^il)n  et  al.  k  />"- 
churme,  10  L.  C.  U.  05  <fc  1  L.  C.  L.  J.  55,  Q.  B. 
1805;  1088  C.  C. 

007.  Action  was  brought  against  G  as  princi- 
pal and  M  as  surely  tor  damages  for  defective 
works.  The  former  had  the  contract  for  the 
construction  of  wr.>ught  iron  girders,^  wrought 
iron  rooting  and  cast  iron  stanchions  tor  the  St.  |  pi 
Patrick's  Hall.    At  the  end  of  the  contract  there 


was  a  stipulation  that  the  contractor  was  in  ik, 
way  to  be  held  responsible  'or  the  sufHciencvi,! 
the  design  of  his  works,  whi'  h  was  furnishid  1,;, 
tlie  architect.     The  com]ilaint  was  that  he  \a.i 
perliirmed  the  work  with   inferior   luateriiiU  i, 
those  ccjiitracted  for  and  specified  in  plans,  i, 
and  of  carelessness,  kc;    that   the   same  uj. 
wiiollv  worthless  to  support  the  roof  and  jMu-i-n: 
the  building  deiiendent  for  their  support  on  h;. 
work.  Insomuch   that  they  ^ave  way  aii.l  >|„. 
roof    fell    in,   causing   great  loss.     It   was  ii|.., 
charged  that  there  was  breach   of  contiaci  '.i, 
defendant's  not  emiiloying  the  best  iron,  ami  ih;,; 
he  wholly  ignored  the  s)iecitications.     Defvn.lai/ 
pleaded  "that  the  (leviatioiis  were  in  aecordiiini 
with  written  instructions  from  the  architcfi,.- 
llt'ld,   that    the  architects    ami    builders   «», 
iointiv  liable  fbrdefects  of  foundation  and  .iclm.  | 
of  construction,  and  that  it  was  not  allowcl  i.,;, 
builder  to  stipulate  that   he  should  not  be  lialilr 
tor   the  insutliciency  of  the   plan,   but,  a<  \l,, 
plaintiff  iiad   charged   uiion  the  defemhuil  ilir 
Ills  deiiarture  from  the  plans  and  sjiecitii'iiti. 
was  the  direct  cause  of  the  disaster,  ami  lij,!| 
tiiiled  to  prove  that  charge,  the  action  iiniM  iJ 
di^mi-sed.     T/ie  St.  I'alrirk'.t  Hall  A.'oiomlkil 
V.  aUbert  et  al.,  3  R.  C.  82,  S.  C.  1872. 

008.  Where  a  house  was  badly  built  so  tlur 
one  side  of  it  had  to  be  taken  down  and  reiilai..ii 
—  Held,{\\:n  the  contractor  was  liable.    FifiA 
et  al.  V.  Martin,  5  R.  L.  183,  S.  C.  1873;  li,>.| 
C.  C. 

009.  For  Jcridents.—ln  an  action  bplup  ji 
jury  I'or  damages  for  i»ersonal  injury  sii.-iiiii,i-;j 
'bv'the  plaintiff  bv  the  tall  of  a  beam,  wliilf  nwf 
iiii;  in  front  of  a  building  in  course  of  ceiimH 
tioii,  which  was  attributable,  as  tne  ijliiii)ia!| 
alleged,  to  the  neglect  and  carelessness  of  ilirl 
defe'iidant,  the  contrac'tor,  or  jiersons  for  vimJ 
he  was  responsible— 7/e?(?,  on  motion  by  licfcl 
dant  for  a  new  trial,  that  the  contrautor  «s.| 
liable,  except  where  the  damage  was  oocaHnricil 
bv  pure  accident  or  irresistible  fiirce.  Hnlm-'if 
McXei'in,  5  L.  C.  J.  271,  S.  C.  1801  ;  1054 Cff 

670.  And  held,  also,  that  the  onus  prohawliil 
such  cases  wason  the  defendant  to  show  thaliltf 
accident  was  not  the  result  of  negligence,  ll 


V.    RlGHT.S   OF. 

071.  A  workman  or  contractor,  who  1iiv'm| 
tracteil  with  a  parish  as  a  body,  represeiilfl 
wardens,   cannot    bring  his  ai^tion   agnin-i  i 
Fahriijiie.     Compte  v.  Le  Onr6  el  Miwjmll'n^ 
de  la  I'aroisse  de  St.  Edouard,  2  Rev.  Je  Um 
127,  K.  H.  1835.  I 

(;72.  Thedefemlant,  who  was  buildiiigateJl 
gave  it  out  to  be  built  by  contract  to  twuinW 
Glials,  from   the   foiiinhition    to  the  wt  Tlj 
roof  was  to  be  covered  with  a  particular  inalM 
ami    this    roofing    was   done    by  tlie  iilaiii!«| 
I'lndinir,  jirobably,   that  he  could   nut  ffi 
monev from  the  "contractor,  the  plaiiititl'imj 
aroun'd  upon  the  defendant,  the  prunmwil 
alleged  that  the  roof  was  covered  at  Iii?rtft4 
There  was  no  iloubt   the  roof  was  coviTclIf 
plaintiff,  but  the  iiroof  was  conclusive 
delcndant   never  had  anything  to  do  ivilli  W 
and  would  have  nothing  to  do  with  liiiii  »\ 
the    matter.     The     en.gagemeiit    was  I*!" 
piaintifV  and  the  contractor— iit'/(/,  cimiini 
judgnient  of  the  court   below,  that  the  m 
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must   bo  di,«miuKi.,i       n 

for  double  the  nio  Inr,. '    ''^''  ''."r'"""!,  <:laii,ii„.r 
tl.at  she  was        ,-[^'  ';■';,'  -'"'t'  work-iy,/,/': 

a  pretension.     0«^  J  '     'T.  '"  ",'''l^"''  "'''"'='' 
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6,  S.  C.  1M62.  -^^  *  ^''^lemare,  7  L.  C.  J 

!"•  ApPiSAr,  From,  see  APPEAL. 

IV.  Bad,  Me  Ii,r.E(UL. 

'' "k^^^:;;:;S;;i,i-;;i;^nt  ■..  «ta,ed  ti.at 


CONTBE  LETTPE_^,  g^.^.        S^^I^C^'SJ^'^^Pr- 

,*"^:  A  conviction'foMn,i,.,i  ..:;•._  .    ,. 


CONVEYANCE-^,,  DEEDS  SALE 
TKANSFEP,  &e.  ' 

in.  UxEEB      Powrn      /ir,       A 
AGENCY.  **     '"'     Attorney,     set 
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I.  AoAiNST  Bailiff,  G7J 

I.  Ajik.vument  of,  ,'J75. 

i  .  Appeal  fro.m,  676. 

V.  Bad,  677-684! 
V.  Bv 

Cimrt- Martial,  6,S5. 

^'M&e  r/<A«  Pe««,  686-G89 

Wrf«-'.v  Co«,.;,  694.g97 

nr,^:^^™-]-P-0E,698. 

Vrrr  w„.,      •^»i  lo  i  kopertv  coq 
nil.  iioRM  OF,  670  '■"'fjoja. 

lA.  Illegal,  701,  702. 

Yf  «r''""Ks  IX,  7o;j,  704 

!•  Against  Baimfp. 

t^^U  tail?;;'  r!:;Sin*!"^  -^  "^"--^-n 
t«al  fees  would  be  quashe  of  h'"""'  *'"»"  '''■" 
I's  magistrate  perni    ted  f  I,     f'' Sround  tlmt 

I  '!•  Amendment  of. 

P-£^  ^:s.tLi^^"  ^-"--'^  to 

rP'W  a  house  o^p  b  ,'?,'■'!'''■'"'' '''^''''.  'or 
^.•-fe'i  an  order,  it  cou'l  l,r    f''''  ^'"'t.  i''  it 

p--t,buttLeSiris^'i-r!:^ 


"'"'•/'    >ave  been  cirrS  in  the  m  f"''''-'''"^'*'^''' 
be  (iLsjunet  ve,  is  l,nd     w  "ifoniiation  in 

co!;denp:;:;,'ic:i:;;:i?i^^--ai  offences,  but 

to  ray  b,„  „,„  ne„a]ty,-'-s'bar  'T'^ offence" 

;^'',  on  ..etitio;^^:^:;^;.  ;;r■r^'-'^- 


tion(vas^d:;ns;;,::l;'«;'"r''^«---- 
one  month's  inipriso,„n!,!t  w  ^"'"-'"" "'it ion  to 


-yl-v,but;;;;^---:-;>ot,o,nuiedon 


Vio.  cap,'2.,«ecs.Ti  &  iVA'^'''    ^'^^ 
sec.  10,  &  ^1  Vic  cm-?   .  •     ,    ?  ^'«-  cap.  3, 

''^i-\vii^r^-^!^'^'-2./'''^''^-'"p' 

C.  S.'  L.'T  can'T"^"  7'^  '-'^  "'"'"f  the 
"l<eepin.aho',s^\ff'  ."^fr^  °"  <!  charge  o< 
IMd\hat  m.ch  con V  .£''''  ^"tertain.ne.rt  "^ 

tutingno  oftenceu  d;ue  :?«.^f'''''?  '^'^"«ti- 
i%/^  e;r«.  &  Bn,,  j]  p  r  '^n'i'''  referred  to. 
^^^  ^- capT  sli\^-  J-   ^O^S.  0.1863, 

"»f  Conviction  quaslied    H,,, 
'•"'•ncpaiity  liav,n</nroscenrpT     'T'"  °'"  f'^ 
«"el'  n.unicipaiitv  tluu  «  ^    r    VT  ""^'"^  ^t 

"s  stated  in  tl,e   infor.nftt    '    ^"l' "'^  oflence, 

!-«^itWt.  i/^SS^i  rI'c^Ss'^' 

;;>S?;.!;^;:^,^^-£td7f^;:^'^-p-- 

tlie  statnte  on  whiW     thbv „''"'""  f'at 

f'tatute,  and    hat    I  ri"''^-"*'' SO  ^'^'vond  the 
^^^^ee^%!^_  ---t.on^was  bid.     Z^^ 

esSLLrrsiiaitv'S  °"  "^ '^r'- «'J->i 

offence  is  connn  Ue/  xf?  ''"'u'"-^  '^"^J'  '''»'  an 
"Inch  tiK.  bvHawr,' '"''?'',  "'"  statute  upon 
«"tl.ority  to  npo  e  i  r'i;  ""'  "•"'  '''.^-"•'.vg^ve 
•«  bad  and  wil^  be'^t  i.'^^f  ^■' '",'P'-'son„,ent, 
•^sj^fo/*,  18  L.  C.  J.  IM,  8  0  18U  '  '''^'  ^ 
V.  By 

685.  Court-Martial  — Wber«    n 
--  convicted    by  cour2a"Li"'Lin°l',:; 


.  Vf 
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city  of  MoiillPftl   on    a  cliivrj;i>  "  oC  <lisj;riu;(ful 

"  (Himluct,  ami    liaviiij:,   at  Mdiitrcal,  Caiiada 

"Kant,  ^diiif    tiiui'  lirlwt'cii    tlu'  17tli  .laimary 

'<  aiiil    Uith    Maivli,    li^liT,   Iruucliilciilly    iin.«- 

"  applifil  or  aiiiirdpriatcil  aliuiit  .-i'Ncu  liuiiilicil 

"c(.inlso!'w'uiiil,t;ovi'niiMctit  )ii-u|](.Tiy,i'iiini!^t(.'il 

"  to  his  clinrge   as  an  asHihtaiit  coiuniir^.-uriat 

"  Hlorekccpor,   ami    which    at   the    lallii-  tlatt' 

"  was  t'oiiml  (Iflii'ii'iit  "  ami  thcwuiimi  t ho  court 

tiirtlnvith  ci'litciiccd  the  iii-titioiuT,  aiimiit;  otlicr 

iii'iialtii'.-<,  to  ln'  iiiilirinom-il  with   lianl   liihor  tor 

(i"2  iUiys—Jhlil,  liial  it  diil  not  npiHurlhat  tluw 

had  hi'iMi  iiri't'crrc'd  aj:aiiint  llic  in'tilioiicr  any  spc- 

filii'  ehar^v,  nor  was  thoro  any  coiiviclion  ol  hini 

npon  a  spccitii'.  or  positivo  (diarjif,  hnl  a  (.■onyic- 

tion  in  tlu>  altcnaitivc  of  two  thinj;.-,  ul  which 

one  was  im  uti'ciicc  under  the   17th   art.  of  the 

Mutiny  Act,  without  any  certainty  as  t<i  either 

of  ihe'charjres  in  the  disjunctive ;  and  that  this 

was  a  matter  of  suhstance;  and  lurther  that  llie 

warrant  of  coniniitnient  was  null  and  void  and 

the  prisoner  must  he  set  at  liherty.     Mvor  iu  re, 

11  L.  C.I.'.U,  Q.  B.  ISOV. 

tiKti.  JiLilirc  of  the  i't'ar;e.— Where  one  niajzis- 
trate  is  sittin<;  in  the  place  of  another,  who  is 
ahseiit,  the  conviction  must  state  that  he  is  so 
sittin;.'  with  the  consent  of  the  other.  Ihibunl  \ . 
lioivin,  14  L.  C.  J.  203,  S.  C.  ISOO;  Q.  J..  A. 

Kcc.  I5;i.  . 

(187.  And  the  conviction  must  contain  the 
judjiment  npon  wliicdi  it  is  hased,  and  a  statement 
that  the  conviction  "  results  Irom  proot  that  the 
defendant  has  sold  spirituous  liquors  without 
license"  is  not  snlhcient.     Ih. 

()HH.  On  a]ii)eal  from  a  conviction  l>y  a  justice 
of  the  peace  under  the  Lower  Canada  Municipal 
Road  Act  of  IHm—JMiI,  that  such  conviction 
must  show  the  jurisdiction  of  the  justice  of  the 
peace,  whether  the  road  iu  (piestion  was  a  front 
road  or  bvcroad,  and  whether  there  was  or  was 
not  u  prdcis-verbal.  Multv  &  Jbruwn,  11  L.  C.  U. 
413,  C.  C.  IWU. 

(W9.  And  held,  also,  that  the  conviction  must 
be  quashed  if  the  defendant  was  complained  of  in 
relation  to  a  road,  and  convicted  hy  reason  of  a, 
a  liridjie.     Ih. 

G90.  Mai/istraie.— On  a  rule  to  quash  n  con- 
viction hv"  a  ma'.'istrate  on  the  com|)laiiit  of 
the  HarlKir  Commissioners  of  Montreal,  tor  the 
infraction  of  a  hye-law  of  the  city  a^rainst  allow- 
ing iirewo(Kl  to  "remain  on  the  wharves — Ihlil, 
that  the  si-rvice  ol'  a  copy  of  the  summons, 
certitied  hv  the  clerk  of  the  )ilace  ami  followed 
hv  the  appearance  of  the  defendant .  was  sudicient . 
Cari(lii(U-  i-xp.  &,  The  liivhur  <  mmis.sioiurs 
of  Moulreal,  t,  L.  C.  11.  470,  S.  C.  isoS. 

t')l)l.  And  hehl,  also,  that  complaint  could  be 
made  and  siimmons  issued  tor  two  offences,  pro- 
vided the  object  was  not  to  arrest  the  detendant 
on  the  first  summons,  and  that  a  conviction  lijr 
one  of  such  ollences,  specitying  which,  was  good. 
lb. 

fi92.  And  held,  also,  that  it  was  not  necessary  in 
pnch  complaint  to  insert  the  bye-law,  or  make  n 
distinct  allegation  that  it  was  in  force.     Ih. 

(H)!?.  And  further,  that  the  case  could  be  re- 
turned before  one  magistrate  and  ailjourned  from 
dav  to  dav  hv  one  or  more,and  that  it  was  siitli- 
cie'nt  if  tl'ip  trial  took  place  before  one  and  the 
same  magistrate,  but  that  a  conviction  ti)r  two 
oflence.i,  ami  inflicting  only  one  penalty,  was 
bad.    lb. 


hve-liiw 
id    hecii 


CiDl.  llerorda-'n  T'oi/fV.— On  an  apijlieation  li.r 
eerliorari  Iroiii  a  convicticm  liy  the.  recorder  <\ 
the  City  of  Montreal  llir  erecting  a  wooden  build- 
ing wilhiii  the  city  limits,  contrary  to  a  b' 
ol  the  city— y/<7'/,  that  as  no  not'ice  had 
taken  or"  transmitted  to  the  court  to  slmu 
whether  the  applicant  fell  within  the  provisinm 
of  the  bve-law  as  being  a  iirojirietor,  or  wbetlitr, 
as  sworn  to  in  the  allidavil,  he  was  merely  ;i 
workman  emploved  by  the  iiroprietcjr,  thai  ihc 
court  would  he  "jiistilied  in  (luasliing  the  ciMi- 
viction.  Ledvux  cxp.,  «  i'-  C.  U.  205,  S.  C, 
18,W. 

(iS)").  A 'onviction  by  the  Recorder's  Court  wlucli 
orders  imiirisonmeiif  in  dclault  of  imnn'iliiiic 
payment  of  a  sum  of  money,  when  the  byc-Liu 
iipoii  which  it  is  based  is  in  the  alternative,  iin- 
iiosiii"  tineijc  imprisonment,  is  had.  Mari-i/uii. 
ItNc.r/o/ie/</i.,  14L.  C.  J.Ui;f,S.  C.  iK(li). 


(llKi.  A  conviction  is  had  also  wlucli  givis 
costs,  when  the  hye-law  Ujion  which  it  is  IhishI 
"ives  no  jurisdiction  as  to  costs,  lb. 
""  (i'J7.  A  conviction  hv  the  Recorder's  Court  dn-' 
not  take  away  the  right  to  damages  heloiv  ii 
civil  court  l()r"the  same  matter.  Murchesuiitl  \. 
Grei/oire,iU.  L.  .041,  1H7;!. 

VI.  Foil   DlSTl'UIlINU  Till:  I'E.U'E. 

01)8.  A  conviction  for  disturbing  the  piiMio 
peace  "  in  iiremises  off  McUill  street  "  dojs  ii.4 
come  under  ihcstatute.  Gureaucx}).,\  L.C.LJ 
0;i,  S.  C.  I8ti5. 

VII.  FoK  Injury  to  Puoi-euty. 

(;;»;).  A  summonH  issued  for  malicious  injur) 
to  projierty  must  be  upon  complaint  under  eaili, 
and  a  conviction  in  which  it  is  stated  tliul  lin- 
olfemte  comiilained  of  was  committed  di-imi 
eiii-iivim  hiiil  juiirK,  is  bad  tor  uncertainty.  Ilmi 
exp.,  H  L.  C.  k.  490,  S.  C.  180:i. 

VIII.  FOIIM  OF. 

700.  A  conviction  for  two  ofTonccs,  iiicurrin?  I 
[lenalties,  should  speedy  for  each  olfence,  tlieliiiif,  f 
place  and  penalty.  I'diyeSc,  Gii/Jitlt,  1«  L.CJ, 
ll'J,  S.  C.  1873. 

IX.  Illegal,  sec  Bad. 

701.  A   conviction  under   the  Quebec  l.ic(»| 
Act    by    three    justices  of    the   iH'iiee  is  illt* 
/'«/</<'"&  Gnfii'lh,  18  L.  C.  J.  ll'J,  S.  C.lNi 
Q.  37  Vic.  cap.  3,  sec.  14.  .    , 

702.  A    conviction    tiir    selling   hqiuir  in  ilf 
house  of  another  i.s  illegal,    lb.,  ii  Q.  L,  A..-n-| 
1  &2. 

X.  Nl'LLITIES  IN. 

703.  A  conviction  will  be  quashed  if  tlieairj 
mons  states  no  place  where  the  oll'eiiee  wasofj 
mitted,  although  the  place  ai.pear  en 'hSI 
of  the  conviction.     Leonard  exp.,  6  L.  L.  "•«■ 

S.  C.  1855.  ,  1 

704.  And  in  another  case— //(■/-?,  that  «ft»l 
vietiou  tor  assault  must  be  quashed,  there t«| 
nolliing  to  show  th.at  it  (the  assnult)  v;: 
unlawfully.    JIulden  exp.,  6  L.  C.  K.  «h-^| 
1855. 


XII.    IT.MIKU  /,, 


XIIT.   UXDEB  Mil 


'"^rV,  Under  Specie 


"iipri.oontnent 
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XI.  Undkr  AciRici'wuKAr,  Act. 
70.').  A  certiorari    ujll  i;,.  ,■„ 

"'"'';';  "";A«'''-""n   A    'X„V"''''''"" 

cap.  .;)(),  4c.  l,--,.  ^•'"'  '^-    ^'  1«I  J   24  Vic. 

701),  A   ocrtiDrc.ri    will    i;,.    i\. 
arising,'  out  „c  (|,j,    :r|,.„„,        """'   n,  coDvictioii 

viction   uuHl,a,l  ^n  ,    '    ''r''    '.''", 'Ih' .■„„- 

^I'";v  that  the  CMv  ,\:      ;,  ;'"  "  ""■  -viMrn 

i;tL.  C.  J.  21),-.,  S  U   iS"*'"  *  DcLormkv, 
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CO-rARTlTIONKIlS-^.,l.ARTAGE 

CO-I'KOI'IJIETORS. 
skL^So.'"'   *^«  action  PKmoKv,  Poh- 

COPYIJIGHT. 

f-    RlMISTnATION-  OP. 


Xri.  Lr.NDKu  LioENSE  Law. 


707.  Ill  a  conviction  under  fl„>  i;,„         1 
i'llii.'inli.r.naliM        7'/,     ""''"''V  '"  ""'  ''I'^r;;.' 
(OH.  And    where    th,.  stntntn 

''''™-^...u.,.rwhiJhi:'^^^,~^ 

'"■""".  -KMmvieiion  li.r  an,    )/,:;„■      ""','"'"'- 

:'iilll«M,Mashe,l.     fl,'    "''"^'  ^^■'"   '"■•  '"'id    l,„d, 
lOi).  Certiorari  will  not   liV.  «. 

"".^Nrate,  evenw  en.'       'r    '^•''''i^tri,.t 

XIII.  UxnER  Municipal  Bve-Law. 

1-rk  i„  a  sh  ,,,    ir,,^  i  '!''7'    '"';  «'■"'■";-'  fresh 

provisions  ot'-  the  1'   .     '    ;  ';:''^"l;^lHiidin,^r  ,i„; 

l--nsl,onlds;n,i:,j;:;  ':«;'■•''.  flKU  no 
l^iuarislaneoranvother   ,,l      '  7'  '".■'"'.^•■'"•'•'■f, 

"lI'iT  than   in  onV  of  Vl,  n'    "''' '"  "'^' '^i'^' 

kind  of  tresh  p'vWons' orS;;,'""^'^''^^' '"'>' 
I  Ml  purk  or  salt  me  It  n,.  /■    ' '"''''i''''^   '"fat   or 

IWs  &C.-//.W  0,^0  r 'i  4.r;  '■;  ''."''"'^  ""''■- 
I  «n  om,  had  Lr  sel  i  ""iV  ;,  'V^f  "^  ^onvic- 
|l'f  (ietVmlant,"    that     t    ,i;  1         ''^  <l"inicde  of 

J<l.epnnisions'ortlei;.£  wl  i  T'"^'  "'"''" 
loiilv   streets.   .sni,„res      In       '"''"''',  ""''itioned 

|lJnces,andthe^        "n-on'"^"^^,    '^''  '/"'fr     .,„hli,, 

I'-'';'.  &  The.  M.,„or    f.     "  f  '\Vl"f ■''"''I-     A'/yA- 


■■jH'o,ri::„!;;'::;;ii;';  ';j;;--' '« imvo  ti.  cop. 

til"  an,ount  ot'^  ;,',o,  _!;'    /  V'''"''''    l";"Hlfie.s  to 

">•  lii-    h-al   re p  e  enta  i    .'s        ':";''  "'^'  """"^•• 
^Hvesof'thelaw'r.^,;!     :^.,^:;!''''^''''  'iH.n- 

liad  heen-  n-is,,„    1  ,■,'"•■!""' ''"''■•^':  ""'  ""rk 


CORONER.  ■ 
I-  I^.N-niNVi  OK  Jintv,  71.1-71,0. 

H-ords  "  l.-lonioiis  "."',;".';'.  ■„"'."''-'^'?>' of  the 
■"■■iNslan.'hter  is  iVt.,1  «  /  -  '" 'i  hn.hnJ,M,|• 
Ml,  Q.  (J.  I87.1  ^^'■ll'lU'^'^exp.,  18  L.  C?J, 

J,  714.  And  the  linding  may  he  quashed  on  a  rule 

-'in:"-i";in:j'h;jr2h^,S.';:'£"- 

I'JS  Q.  U  l'^7;i.  ^  ^'-cwW-,,/,  18  L.  C.  J. 


XIV.  Under  Speca,,  SrArrrE. 


r'!V2''^^ln;ti:;:^m''^!-^^p-aiiyof 

I'W     .ilHir"   „..,!'        vvith   or  without 
f  "lout  nientionin.'hard    n  ri-  f'"''  "'""His, 


|i:;u  a  eunv 
oiitlis 


K.'tion  un.ler  the  latter 


n  iiew,«:taliili 


and 


""Pnsoninent  with  hard  hjC 


j^'injjosino;  nix 
''.  "as  h,ad. 


CORPORATIONS-,^^  COMPANIES 
JOINT  STOCK.  ' 

I-  lini.nix.j  Societies,  710. 

•  Uve-Law.s,  717. 
i'l-  (-rvii,. 

s/'ifiis- „/;  718,719. 
n  hat  (ire,  720. 

IV.  CONSTITITIOVOF,  721. 

V.  l)KCI.AKATION-  IIY,    722. 

V   •  I)isAiin,iriEs  OF,  72;i. 

V'lII     EVII.EXCE  OK  MEMnER.S  OF,  725 

'>■  I' "'''KKiN-,  72(1,727. 
A.  Ix  JlonrMAJX. 
What  1.1,  728,  729. 

XI.    LlAIULITV  OF. 

For  acts  ofageiiia,  730-732 

For  libel,  T.VA. 

For  refu,innto  tramfir  shares,  734 

Members  of,  735-737! 
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MiNiciPAL,    see   MUNICIPAL    COllFORA- 
TIONS. 

XII.  Not  in  esse,  738,  739. 
Xm.  I'tii.iTinAi,. 
mut  are,  710. 

XIV.  ToWKR  OF. 

Agents  of,  711. 

(h/irern  of,  742-745. 

To  iirqui're  Uind,  746,  747. 

XV.  liKI.KilDl'S. 

ActiiiiiK  tiu,  748. 

roir>'rsi>f,n\),ir,o 
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IV.   CoNSTlTlTTIOK  OK. 


XVI.  Skqi'kstiiation  of  Puopkutv  of,  7.)l. 

XVII.  Skrvick  of,  "r)2-7r)t'). 

XVIII.  Sisi'KNsioN  of  a  Memhkk,  757. 

XIX.  What  auk,  75H-7(iO. 

XX.  Writs  Auainst,  Ttil. 

I.  Buii.niNo  Societies. 

716.  On  a  petition  by  a  director  of  a  building 
Booiety  iigainHt  iinother  person  holding  tlieHiinie 
office  as  having  been  illegally  elected,  and  being 
without  right  to  retain  the  position— //(,'/'/,  main 
taining  the  principal  allegationH  of  the  petition, 
that  the  convocation  of  the  meeting  at  which 
defeniiant  was  elected  was^  irregular,  not  having 
been  made  by  the  president  or  secretary  accord- 
ing to  the  provisioiiH  of  the  law  of  1^49,  and 
that,  therefore,  the  bye-law  which  was  passed  at 
tliat  meeting  was  mill,  and  the  election  of  the 
defendant,  which  took  place  at  that  meeting, 
as  a  director  of  the  association  inustbe  set 
aside.  Judoin  v.  Dubois,  3  L.  C.  J.  325,  S.  C. 
1859. 

II.  Bye-Laws  op. 

717.  On  an  application  for  a  writ  of  certiorari 
from  a  conviction  by  the  Harbor  Commissioii- 
er.s  of  Montreal,  imposing  a  ix-nalty  of  i.'5  and 
sixty  days  imprisonment  in  default  of  payment 
— ireW,"that  where  jiowerhad  been  given  to  the 
eaid  commissioners  to  impose  a  penaltyof  i.'5 
or  sixty  days'  imprisonment,  that  a  bye-law  im- 
posing a  penalty  as  above  was  illegal.  Rndolpli 
exp.  &  Tiie  Harbor  Commissioners  tf  Montreal, 
IL.  U.J.  47,  S.  C.  185G. 

III.  Civil. 

718.  Status  o/".— Modern  civil  corporations 
established  for  commercial  and  trading  purposes, 
as  joint  stock  companies  or  incorijorated  bank- 
ing, manufacturing  or  railway  companies,  (Ninnot 
be  considered  mortmain  corporations,  nor  do  the 
restrictions  placed  by  law  on  the  latter  ajijily 
to  them.  Kierzknwsk-i  v.  Tlie  Grand  Trunk 
Railwny  Conipaiw  of  Canada,  4  L.  C.  J.  8()  & 
8  L.  C.  11.3,  S.  0  1857,  &  10  L.  C.  R.  47,  Q.  B. 
1859.  ,    , 

719.  But  held  at  the  same  time,  in  appeal,  that 
the  Grand  Trunk  Railway  was  a  private  cor- 
poration and  not  a  public  IxhIv,  and  therefore 
the  plaintitl"  was  entitled  to  indemnity.     lb. 

720.  IV/iat  are.— The  corijoration  of  Montreal 
is  a  civil  corporation,  in  so  tiir  as  it,  in  cYi'y'nfe' 
out  iho  interests  of  its  constituents,  is  subject  to 
the  common  law.  Brown  &  f<pringle  v.  The 
Corporaiioi!  oj  Montreal,  4  R.  L.  7,  S.  C.  1871 
356  C.  C.  &  art.  740  infra. 


721.  An  inpx>ri)orfttion  under  the  statute  13  ic 
I  I  Vic.  "'aji.  2m,  eominenceil  on  tliP  22nd  Febru- 
ary, 1854,  and  completed  on  the  24th  ol  Febrimry, 
1855,  is  legal.  Brewstir  et  at.  &  Chapman  'd 
ai,  19  L.  ('.  J.  301,  Q,  B.  1875. 

V.  Deciaratiox  by. 

722.  On  a  contestation  to  an  opposition  by  tlic 
nlaintitf,  the  principal  ground  of  eontestiitinn 
lieing  that  the  plaintill's  were  not  a  liodv  [Hililio 
and  corporate  duly  i-onstituted,  inasniueh  as  tli" 
reqilir.  nients  of  th"e  12  Vic.  cap.  .57,  set  I,  regiir.l- 
ing  the  (iling  of  a  declaration  in  the  jn'otlnnni- 
tai'v's  ollice  under  the  seal  of  the  Corp iriit ion, 
liail  not  bwn  complied  with,  the  parties  tciiiniii;' 
the  coi'iKiration  not  having  fi.xed  llieir  steals  tu  ii 
—  //('/'/,  that  as  the  declaration  tiled  answi'ivl 
the  object  of  the  statute  in  making  known  tic 
names'  of  the  parties  originally  coinpof-ini;  iIm' 
society,  that  it  was  sulHcient,  and  that,  iiKir.- 
over,  "the  legal  existence  of  the  cor|)onition  cmiM 
not  be  >|iiestioned  by  a  merely  incidental  jir^ 
ceediiii;,  such  as  a  plea  in  a  cause,  but  must  I* 
regularly  attacked  under  12  Vic.  ciip.  41.  Tk 
Union  tiuildini/  Societi/  &,  Russell  iiMorm,n 
L.  C.  R.  27G,  S'.  C.  1858. 

VI.  Disabilities  of. 

723.  Where  a  foreign  corporation  hud  pip 
chased  land  in  the  Province  of  Quebec  witlmnt 
permission  of  the  i^rown  or  legislaluit — /AW, 
that  corporations  could  not  accpiire  land  \vitli"iii 
sucli  permission,  and  having  done  so,  tliev  liaJ 
no  action  of  damages  against  the  vendor,  Tin 
Chaudih-e  Gold  Minim/  Company  &  Dnhmli 
et  al.,  17  L.  C.  J.  275  &  4  R.  L.  645,  P,  C,  I 
1873;  366  C.C. 


Vir.  Effect 
Pendixo. 


OF   Ikcobpobation    ox  Sni 


724.  Where  the  plaintifls  having  been  inw 
porated  during  the  pendency  of  a  suit  petitiuiisl  [ 
to  be  allowed  to  take  up  the  instance  as  sikI 
corporation— -i/citi,  that  as  by  their   im.'orp(a| 
tion  all  the  prior  ridits  and  actions  lielongiiigi.i 
them  as  a  joint  stock  conipanv  should  Iw  Iran" 
ferred  to  tjie  Richelieu  Co.,  thiit  they  wmwl 
titled  to  the  prayer  of  their  petition,  wliioli  wii 
granted   accordingly-      Faribault  v.   St.  //« 
et  al.  &  The  Richelieu  Co.,  3  L.  C.  J.  51,S.l  | 
1^58;  437  C.C.  P. 

VIII.  Evidence  of  Members  of. 

725.  In  an  opposition  by  a  joint  stock  o*  I 
pany,  one  of  the  slockholilers  was  calle.1  3,-il 
witness,  and  his  evidence  was  objected  to'in  lal 
score  of  interest,  and  he  mlmitted  tlint  In  i.-'j 
stock  in  the  company,  but  that  it  wasnllli.iMiiH| 
and  the  company  was  insolvent,  ami  nMe: 
circumstances  could  the  company  iwvil^;"' 
tors  in  inW— Held,  that  as  the  witness  (Milltkij 
be  called  upon  for  any  contribution,  even  iOrv^l 
and  could  theretore  have  no  pecuniary  mie»l 
in  the  event  of  the  contest,  that  his  evuifmn«I 


X.  I.\  MoilT.M  .1} 


ATION     OX    SlII 


t  hii'  eviiWf»"| 
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rX.    I''()KtlHN. 

l"l«l    their    .,Mil,„i,  ,  r'V/,^     /"'"'    ''"■'"  ^" 

X.   Ix  MoiiT.M  .IX. 

tin.  Qn.U-c  Kx,.|,a,l.;!:!;;^  ,;     ,'  !;"™'.""'>  ^''1'^"' 
''""l«".v.  'Inly  in,.„q,„ra,||;/  ";,■'"'."•  ■-""••I< 

inaiie  In- .such  a  o,i„,„,,  .         "  •"  .•■"■qnisitjcins 
V'^Aw,  3  L,  C.  K.  2(i  S  r   iHry^*    ^^°>"'^e    de 

plaintiff;  to^' ithor  wit       Iw  ;,       '^"^'''''V-V  "''  d't' 

I'-quisition  a,  i  a^ .  ati,n  ':,P^""'«^'  "■^'^■''"•n  cf 
|«t  that  its  (vxi.  e  00  a,  ""  P^"l^"'y,  "ml  tJu- 
|»ii"usan,l  ix'm'tual  ,1    '     r'^'r*^'"  "'"•^  ^"O- 

\k  ilrmui  Tnmk   ff  J^x-'-^kowski    v. 

fc.J.K(;&H     'c  R  "s7  ,^%'?(  f'"""'''.  ^ 
f,  Q.  B,  1M9 ;  :m  c.'  c.  ^^'  *  ^"  ^-  C'  R- 

XI.  LUDII.ITV   OF. 

r'"Plov,  while  n.m-h  "'"''■'  V""  !'.V  tl'ose  in 
J*'!""  for  which  ho 'i^f,;''  "■"••'^-  'or  the  cor- 
J"''  V.  7V(t  r//;/  /^  'oMtract.     T/,i/>o. 

|r«v'te'*<,%f.'';;  C"de  Cited  Intoron  i.,  no 


-Ac- 

iv  tiir 
'  ni  tlio 

traiiH- 
I  lateral 
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TXi.  For   /wVW_,\   ,,:.,;, 

lH7;i  "^  ■""""'«'«.  17  L.  C.J.  .j(j,  s.  C. 

tion'ia/iln.^fc:/"/^'""?^'-'^^'"'' 

!-t^'t.n«,:rS;r;'r,-rS7  ;•'■■■'' 

hiiok.i  ()('  till'   ,.,,,.  .  I'u'isiei  ,it  .■jhare- 

""""I  "IX'M  the  o„      .',','''  .""^■''  '■'■|K.ato,l  ,le. 
''"•vahuMTttI  ,  '■;;','''''  '"l'':''..laeoi„ 

-Son  t'tl-;-^;?'^'^"''-'^ '''"'- ex- 

">"i  ll.,n^'Hc.„n.,,la„„.,|  otV  nm^^  '""""« 

conij,any  dulv   Mour.K.r.    .  i,  '  '    '"  V'-V"  '■'''■'""' 
fi'rnmti,,n,un,ierVl,  ,;'■,■''",'''''  '"  ""'  i"- 

Clmn.l.lv  T     n  il  :  1    "  V''       '  ^'^'"^'"'■>  '""1 
vNc*therfi,r,M/r„     ,  ,,?|S     i'  "'"'  """  ''«■  ■^'■'•- 

C.  C.  p.  &  ;i57  (';','.  ^'  *  •  J-  'i'^'J.  S.  C.  1857;  63 

^t2  cj;;;;;l;;'S'nl;£ii"  n-  rr^^''^-'  joint 

arul  ..overallv  Ix'^,     i|vi  ,,'''' 'f  '^'''^  Jointly 

'"-  'Of  aii'the  Si  ,t  a  ,;;  /T'''"tr^'''"- 

it'S-ieSo^Sr ''■'■•'"''■!' -a.  I«.ing 

'■I'as^l,whi'lfn;c^XXi":;'n''"'^'"'^'^'^^ 
company,  wore  reiieWol    ,    ,  ^"''"''o''  off  he 

'arl/cinUituLd'.:  Li^"':,;:l"-o.•.hon.,u- 
K;ven  npan.l  Hnrron,l'e,"il./A  Vl'Lt  '•  "'f' 
"Iw.u'e  of  fi-and  in  oliecti  ImL  '  '"**'  '"  "'" 
notes  the  nharolodors  .Y^'  .^'■^^••|a»f-'t' of  the 
ftock  in  full  and  ca  ,4  ilo"  n^t"'  ."^  "'^''■'• 
'ered,  iroro  tree  frun.  a  I  '^|,ii  '.'  /"  '"'  >•'■«'«- 
'I'lto.s  or  the  „ri.rinal  ind  ,t  ?,  '<■ '"  f '-^  ^aid 
BretPstcr  et  „/-j'';' ""''■''t»J"e''s  for  the  mnde 

XII.  Not  in  esse. 


t<J  he  fbuiKl  in  the  Code  a'.  I  ^''  •1''''  'o""«l 
"-ade  on  an  i.'ipliod tjnd  Ln  tZo  I  \T'''  '' 
whtch  would  retiieritlal'S  Vis  rSt'ilS^ 


i     '  ,! 


I:     1 


Is   «•'" 


h   ! 
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„  pft  i,    n.ur.nuvin.  Abhnlt  el  al  &  Fr  -..r  ,t„l., 

aea  u.  c. 

XIII.   POLITIOAI,. 

740  fVhiil  arc.—'TU'  corpinilion  of  M.mtmil 

.VrW.IH.  L.  7,8.0.1871  i:t5iiC,C.,m,/e 
art.  720  .ih/»)v». 

XIV.    I'OWEII    OF. 

741  vl'Kii^f  <'/'—A<'ti"H  was  l.roiidil  njraiiiMt 
an  iii.nnuHM'  .■om|"u.y  H'"'  tl..'  valw  ol  mlviMi- 
inn  ..nlcivrl  l.v  ilsancMl  al   (^ih'Iu'c 


..  'riic  iic'it'h- 

iihcailvcrtiHinj.'.  uml 


nil  ,«,\ver  .n,  tlu'  part  oftla.  n-.'nl  to  ..nl.M  .  t- 
5/i<,    coulir.nin^   th.-      udun.nt   ol    t  >o     o 
Irlow,  that  ui.lcr  tl.o  cin'uu.-tanw^  tl,.-  aj.'cMi 
al  not  cxarao,!  l.i.<  ,.nvers  an;l  tluM'on,,ian 

40   O   1{.  lK7'.2i  17IU  k  1727  (  .  t. 

7  2.  VW'CT.;  o/'.-Hul    ulKT.   the   sc.m-olarv- 
treasu.-../ of  a  Ho,.i..ty,  i-.  Ms  .•a,,mMty  us  sue.  ., 

th.  inanan.!'  of  tl.o  same  suou'ty,  an,!  •■'I''"'-;;      ' 
the  plaintiir,  «h..  hnmfrht   aru<m   -'"    1-'   ,  ';  ' 
that    it   was  not   withm  the  sc.pi'  <■!   its  oil.    is 

to  bin,!  the.  so.iotv  to  '■■'';'7r''VK.  ;;r.;i:i'   s 

iMirposos  olits  civation,  as  df  incil  hy  the  ad  ot  its 
ncJrporation,  without  sp.cia  -"""'['i"",''"!,  ;;;  " 
the.  lloanl  of  aim.tion  which,  m  '1'';^^  "^  !'; 
had  not  hccii  ir\y,n  Browmnsn.  j''!'  '''^f 
American  Fricmlbj  .^ociet;/, .{  L.  C.J.  .m>,  ^.  (■ 

^*^u\  "tIr.  'transferees   of   certain     promissory 
notes,' pven   hv  th.e  .lefeuchmt    to  an   insnraneo 
company  tor  premiums  of  insurance  since  eariie,! 
bnal^ht'actiln    on   /he     notes    an,    ,  eU.,,,lan 
nlea.fcl  want  ..f  autlmrity  on    the   p.ut   ..    tin 
lecre  arv  of  the  company  to  en,l,.rse  the  notes  m 
nnl^J-HM,  that'hy  the  law  of  '!"^,1"7' '^,'' 
Jommercial  cori,orati,.ns  ue.T  reeo-i.ise.l  or  cm- 
Xe,l  as  natural  pers,,nsh,  their  onlinary  trans- 
actions, an,l  the  ,.1,\  law  of  Hi.^lai.,!,  which  hel,l 
that  a  cor,iorati,n,  c,.ul,l  only  contract  m  writini; 
nl-r  its  iomm,..i  seal,  is  now  repealcl,  a,i,l  tlu. 
'   hliclv  rccoj;ni/.e'l  otHc'ers  of  suc^i  a  cor|».ration 
.  -from  The  nature  ..f  thinjjs,  be  entrustcl 
V    h    uch  powers  as  woul,l  enable  them  to  c.vrrv 
:,   "the  onl'iaary  atfairs  ,,t;  the  .nit;tu.i,im     g-^^ 
et  al.    V.  Shaw,  ^   L.  <  ■  -I-  17.i,  ^-  <-  >«58, 
360  C.  C.  ;  &  art.  TliO  iiijrii. 

Ul  In  an  action  a-ainst  the  secro  ary  of,a 
railway  cnnpany  personally  an  attachment  m 
^^Tr  isliment'was  issucl  aj;ainst  the  company 
Snd  a  coiitestati,.!.  af.se  on  the  a,lin,ssion  o  he 
company,  that  at  the  tinu' ,.t  the  seryi.r  ,.1  the 
wri  'there  was  an  amount  of  tiKi  fis.  9.1.  ,lue  to 
the  .lefenciant,  the  secretary  by  ih.'  «"'"I™'y' 
but  that  since  that  time  they  ha.lpai.l  tw.ohalts, 
a,no..nlinf:  to  €28  I5s.,  which  the  .ieleiulanl  sonie 
time  preyi;.UHly  ha.l  yerbally  aj:ree,l  to  pay  to  e 
payee  thereof.  Ueyersin^  ju,  foment  ot  ..oiirt  be- 
OW  (2  L.  C.  J.  -im-IMd.  tiiat  the  secret a.-y  ot 
til.,  company  had  no  power  to  bm.l  the  company 
by  such  yerbal  agreements.  an,l,  conseipu.ntly, 
that  the  company  were  not  justitied  in  paying  the 
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amounts  ment ion...!,  /{i/anelal.  v.  Tlic  .Vmr 
Ileal  ,(•  Hhiimjil'iin  Haihraij  CV;;rt/)aHy,  4  L.  t..l. 
:t.^,  t).  U.  IHiii);  :iiiot'.  C.  ' 

71,-.  Action  was  brouj;ht  by  the  Iiaiil<  ,4 
Cpper  ("aniula  ajjainsl  its  tbrmer  mana;.',r  Inr 
bieaeh  of  trust  ami  misapplication  ot  iii,.ii,v. 
helon.'iiifj  to  them  — //(■/'?,  cntirminu;  the  jii,!- 
ment  '-f  the  court  below,  thai  without  .lualilym: 
or  i.bn,l;zin«  the  (.'eneral  rule,  that  one  staii|M;; 
in  theiwisition  of  aj^ent  canii,il  be  allowed  toiiliuv 
his  interests  in  cmtlict  with  his  ,luty,  it  is  m  il,,. 
iH.werof  a  nianav;er  t.MJeal  in  the  onlinary  mil 
ironer  course  of  bankin;;  business,  not  nienlv 
'villi  the  indivi,liials  but  als,i  with  triulini:  cri- 
rations  in  the  places  in  winch  he  acts  as  miui- 
a,'er  anil  t,>  deal  in  that  v  with  the  tra.lm.. 
corp,.rati,.ns,,.veu  allh,.ii-li  .  ■  hinis..lt  inavli„U 
Hhares  in  •■i...  "f  them.  V'/,.  /*,/»/.•  .-/  Iirr 
Cniwla  k  lirmhhaw,  17  L.  C  K.  27.t,  1',  r. 

1H()7.  ... 

7Hi.  Ti)arqiiiri-  laiifl.—\  crporatioii  cimihi 
aciiuire  lan,l  without  permission  ,)f  the  cn.wiinr 
aulh,.rilv    ,.f    the    1,  _'islamr...      /'/,.-    Uuvfr, 
GnIA  Miiiiii;/  0,mpa,,>/^.  Ihf'arah  W  «/,. 
L  C  .1    1«2    S.  (".  l«ii'.>i  l.")  li.  <'••!.  ll.Ql! 
UlX.  (11.-.,  it  17  !..  C.J.275.  P.  C.  lH7:ii;!,l 

c  c 

747.  A    Ibreifin   corporstion    which   lias  |,ii 
1  ehaseil  laml  in  this  pn.viiu'e  without  tlieiiiilli.. 
ity  of  the  cniwn  or  Icjiislature  has  no  actiuin 
'   (lamaiics  for  eviction,     lb. 


XV.  RKLKiioua. 

71S.  Artions  /ji/.— The  Superii.ress  of  it 
Hull  I  /;/('»  cannot  in  her  own  name  si.lrlv.!i 
on  hehalf of  the  community.  /{//"/''  ,(';"" 
7V„,V/,„m/,2Kev.,leLejr.27r,,  K.lt.lHli,. 

7-11)    I'liii-fi-.t  ()f.—\n  an   a,  iion  liy  a  diiiMl 
committee, entru'stcl  with  the  maiia-,  imMil..rili«l 
temporalities  of  thechurch.ajiailist  the  le|,n,tof 
as  iriislees  nii,ler  the   will  ,jf  the   Rev    JaNid| 
Somerville,  rciuirinj.'  the  latt.;r  to  uccmim  !» 
the  e.\e,.ution  of  a   trust    in    the   dis|i,wil"MI 
ii.,ra,.y  ,.f  $1,000  with  which  it   was  alk.;;,H|lfM 
hivil  nur.'hase.!   pn.perty,  etc.,  aii,l  the  ,lcl,'nJal 
,.onten.le.l  thev  were  n,)t   liable  to  acciintt,'*! 
plaint  ills— //'■/''.  Ibat  the  ordinance  2  V  ),■,  cipT 
•>(;    was  inten,lc,l   t,.   yest    iVroperty  in  reiiS'Sl 
boilies,  ami   their  j.owers   must    e.xteii.l  to  ffll 
perli.rmance  ,if  acts  necessary  to  the  pre-ipai'il 
of  their  rights.    Leslie  et  al.  v.  liliaw  et  (i/.,!| 
Rev.deLi^.t;.  240,  Q.B.  1848. 

750.  Church  fabriqiies  cannot  eiitcr  inl'> 
huv  suit  tor  anythiiiK  beyon,  tlio  cm"! 
ailministration  of  their  trust  or  the  oil!, 
tlieir,.rdiiiary  income  or  debts,  wilh»iil  tl"  >  I 
thori/..tti,m  ofthelHKly  of  the  parislu,.mT<, I'l 
where  they  ar..  ,.nly  auth,,ri/.e,l  bv  tlu' |«.;1| 
and  ex-,'hun.h  wanlcns  (hey  inu-t  h,.  .iHn--«M| 
/„•,<    Viirr   A    Sf^irqniUicrs  <lc   I  <Furn'  ,',  fl 

U.  L.  87,  Q.  U.  187.^.. 

XVI.   SEQUESTB.aiON    OF    PliOPEnTY  OF 

751    The  law  rcgardinj?  sequestriiti'mil*-" 
extend    to    the    judicial    s,j,, uest ration  "i , 
property  of  corporate  b.Hlies      ^V","'"""  V? 
Wand    Trunk    Ralhim/    Co.   ol    €nmk' 
L.  C.  J.  313,S.  C.lSt^l;  m:ietseq.LL 


XVII.  Skuvice 

7.'J2.  A  service  ol 
'liiil,"  "on    III,,  la 
liwt  secretary,"  ot 
'  -I'liceoC  any  kiii 


XVill,   .Sl'Sl'K,NSIO> 


s. 
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;/.    V.    ThcMmr 

\p(iny,\\i.V,.,\. 

tho  Wm\V  (.1 
(>r  inaiiiijri'r  tiir 
itioii  ut  inoiicv< 
-niinn  tlic  jii.L'- 
tliiiul  i|iiiililyiii.' 

lilt  IMH'  rJtlUl.lili.i 
ullnWfil  tuiilaii' 
liity,  it  i.i  ill  ihv 
hi'  oriliiiiirv  Hill 

ICf',-*,    not     IIHTllv 

ill  trill  I  Mr.'  cni'iK'. 
lie  .U'tH  u-  iiiiiii- 
iviili  till'  traJiii.' 
liiii-'i'lt'iiuiyliuiil 
liiink  «l   I'liiirr 

z.  It.  27:t,  I'  r, 

r|)i)riitiiiii  oaiiiiii 
11  ot  lilt'  I'l'mvii  "F  j 

The  (jliandirtt 
IxiiiiIh  et  III.,  1 ; 
„  CI.   tl.Q.l;. 

I'.  C.  lH7:ii  :;ii.; 

wllil'll     lllH    ]ill'- 

illiiMii  ilic  mull.'- 
'  liii.s  iMj  actidii  "I'l 


l|l('rillI'(':'^X     "1 

II     lllllllt'    ^illlllv 

h'Hnt,-i  Hi.. 

r.,  K.  H.  IHKl. 
(idii  liy  11  I'liuMil 
iiiiiniijii'iiit'ntoftlwl 
iiii«t  tlu'lcfi'ii'laael 

■   till'    Ri'V    ,Iil!iid| 

tiT  tij  uccimii' 

tilt'  (liflm.''ul  "I  i| 
t   wiiM  iillf,;;(i| 

mill  till' ill  r™4i:ii| 
i-  to  ai;i'iiiiiil  I'M 
iiiiiiice  2  Vii'.  M 
ijH'i'ty  ill  ri'lisi'dl 
i-t,  I'xttniil  t'l  lif 
to  the  |m'-i'rv,r,;'j| 

V.  Sliaw  et  (i/.,i| 


XVir.  Skuvjck  or. 

III'.       "II    III'  ItiU'  Mcnimv,"    iiikI    >.,,,,    I, 

k«t   N'tTCllllV,"  ,,|    |.    p,v,,,,.„,-  '  I"    "'I' 

|Sn:ii-tj::rEH''rT'- 

''^■te»'V'7'-i;"-iil:^;SoC''''y,;,r^ 

|."|^£;£'er!:i:i:::i:;i;i::r,^ 
-' •''•'''-'i>.'';.^"i.".  i;T:,;;x::,r';;' 

lwri«jmti(.ii  iNhtiuit,.,!       /'„//,     "'""'''"^•' "I  till' 
l»ri'HiiTit.,l  OM,  iiiilfs.  ..,.,,.      "'  ^'""I'iiiiy 

M..an,ihinii...,i.,,:,::!i,,:'^y:^,;.'-^^ 


COSTS. 
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302 


'■    V'iDI.ATKiN   OF. 

.•..n';;,I!;:i''::.;!;Si'ri:tr'i,r ''''"- 
!'-.;r^:-:-rl,;;;:-;;'-:pa':>,,ir;^ 

""N   li«l,l..   i„   .  I,,"   l'''''';^'',  -^'^''  .  """  i.e 


I" 

WIIN     lilllilc     ji,     ,1,1, 1, ,,,,,.„  ,,        ,.       -■-•■•>  iliitl   liu 

18  L.  C.J   ■'",   S.  C.  1H74.       '^'''^'^  *  ^■«'''. 


COL 


l"TJ'JiV,CTlCKS-.sr.eELEC- 
TK  N  LAW. 

^X)Sl\S_&.c  FEES. 


iiiiof  outer  iiii'ii| 
I'oiul  tiic  t'liW; 
,r  till'  I'lilit'''!;  "I'l 

:rl,  willliMlt   llll'l' 

.  piirishiiiiiiT'.  Jjl 
zi'il  liy  till'  I'tif*! 
iiii-t  ill'  "I'li-iiii 
Ic    nEunr  fl!t\ 

Cnrnm-iiim  '-'''i^^  .  .     

J.  .J.  HI,  I'.  •'.»•■''''•  "*3*!yj/-a 


XVIII.  Si'sPExsiox  OK  A  Mkmiikk. 
I'll.  TIk.    jilaiiiti/i;  ,1    „if,„l,t'r  of   „„    i,„.„,. 

fH4K.L.  71)5,^0'!  iH^;:  '''■''"''"  '^'^■"''■"^ 

XIX.  What  are. 

"aH.  Clmri'li     fiilii'ifnu:-     liavo     .,     ,.,  n     .■ 


Pbopehtv  or 

qncstrationite* 
(^nf-itratioii  I'l ' 
MiirriM  V 

!3  et  'seq.  C  " 


P-^'  ^VlliTs  AGAINST. 


I      J.  Ac-no.v  Kou,  7(;;). 

'''"■/'"f'tious,  7(',H,  7i;i). 
V/'vr.v,  770. 
Miiiiiiipalih/,  771 

/'"/'hr()Jirrr,7n.TJ5. 
ly.  Ifii.j,  OK,  77(;. 

V.  Ci.A.M..^  OK,  777-779. 

V  .  I  oi.i.dcArioN  Koii,  780. 

V  1  I.'.THA.'T.ON   OK,    7S|-7H(;. 

787    "■  ^•''""'  '"""  '^^^'^i«^  iJiui.No  Sf.T, 
iX.  I.N  Action 

^^.'/  TriuiKjh-er,  7S8. 

Ciiiithsin're,  7s;). 

//;(  iiiiriKi,/,;  7yO-7!i:t 

A/(  Garuniie,  7y'l-7!)(i 

h.ra  prix  tie  rent,;  797-799. 

i'f  Jhiiiiitjies,  8U0-H04, 

0/  F/ectment,Hi}r). 

<ff  'Irenpii.fn^HQf,, 

J  erimei\  -(17,  808. 

Settled,  hiiil,  MIo. 
A.   IvAlTKAI.,  Kll_81.5. 
Yll      ,     ^,'""'"AT)O.N,  816,  817. 
\i    t  '^' *-'VV-^  «'*'  <'a1'H.s,818. 

vi/'r'''  ,9'"''"'"*"''  ^20,821 
^,av.Jn    Cu.vv,n,ox   I'NUEtt    License  Law, 

\Vu  ^'■  ^'i','-^''"""'  Cases,  823. 

\\\u    X    ","*''"T"f:f.ARY  Action,  824  825 

Yiv    T  ''„-'^"^'''  Action,  820      '        '  *'^^- 

AiA.    I.V    M.UUTIMH    t'A.SKS,  827. 
AA      I.v  Hkvikw,  829-8.3.t 

\V  li    r'  '"'v^'-''  F^^''-^'  ^'^^'^■ 

y  V  1  ■  !"'     "''  An.MiKAi.TY  Court,  S.-JS-SSS 

KOR,  8,i:  ■^"'■'^    "^'^     «^^-^«^^    CONDEMNATIO.; 
YVvi   •'.^"•'MK^T    FOR,   840. 

tuA  ^'^'''''TY  TO,  841-850. 
<>/  Crown,  851. 

AAV  II.  Mkanino  of    855 
XXVIII.  UK.  "''«•"• 

Amendment,  85fi. 

Appeal,  857,  858. 

Articulutiun  of  facts,  859 


(  'i 


■'  I  !^!i 


pf 
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B!i     1 


;                       1           i  ^^. 

■ 

* 

■ 
Ik.. 

Atlachmcni  by  (/ariiishment,  8()0. 

Aitorntii's  hllfv,  f<6V. 

Cerliiimri,  K62. 

Commis.^dnn  Hui/atoire,  ^^■^- 

Vontcslaliun  of  rolhcatwn,  bO  -«<U. 

Vonveijing prisunuf  to  ijaol,  S7l. 

Demand  fill-  account  oj  lutov.-ihip,  ^i- 

Uisvoiilinuuncc  oftiult,  H7;i. 

l/'i'ecu/i'o/i,  HT4. 

Exiicrtise,  H75,  870. 

Factum,  877. 

Former  dctioit,  878,  8(  J. 

Ihtcrlocuturi/  jwhjmcnt,  880. 

i/iUt/t/0C(/,88l,  W2.     ^ 

Judicial  (fuardian,  88.^. 

jH(i/c/«<  i-Vi/e,  884-8St;  .,007 

^»™  /»■/«/  w/im'  verdict jx  ff^'.^i'l'-'^T'' 

Maintenance  in  ca.ien  oJ  .•<educt,on,i^bii. 

Omiosition,  88'J-8'J4.  ,    ,    ,.  .      uiir, 

I'urly  summoned  on  Faits  et  Articles,  »Jo. 

Peremption,  Si)(;-8'J8. 

y  V(/<M/  ajainst  Municipal  Corporation,  8JJ. 

Ji'ei/ixtrar's  eertiJicate,\>W,  Mi- 

lie'i/i.itration,  HO'i. 

^'i/'/C  still  pendin<j,W^. 

The  day,  'J04. 

XXIX.  UN. 
Amendment,  90o--007. 
Confession  ofjudi/ment,  9U«. 
l'ostuoneinent,\m'^. 
Ihilefur  Contraintpar  Corps,  JIU 

XXX.  Oi'i'osiTioN  TO  Skizlue  for 
XXXi.  OvKiu.ooKKi),  1)12. 

XX.Xn.    r.\Y.MKNT    OK,   >ll,i-J17. 

XXXI II.  puioii  TO  i-*^' ^;;;;  ;,V]''' 

XK\'1V.  I'lUvii.KiiK  von,  'dl'J-Ji»- 

XXXV.  liANklN.i    OK,  1)21). 

XXXVI.  Ukcovkuy  ok,  'J.^O-D.i-i. 

XX.xvii.  RiouT  to,  i>:!:i-iJ|'- 

XXXVIll.  Skciiutv  kou,  ".lU-lui.). 

X'XXIX.  T.VHIKK   OF,   1011-1018. 

XL.  Ta.x.vtion  of,  1010-1024. 

XLI.    WlIKUli    NO    JlKl.SUlCTlO.V,    10/.). 
I.   AC'ION   F0«. 

703.  Whm.  to  an  action  ^>'  ^.'^''"'{!^Z  I 
the  ulaintiir  a.l.k.l  the  uniount  ut   .he  co^.m  ut  a 

n^         suit   to.-  the  .<anu.   ..nount   w  ueh    va 
tttle'l  iH'lore  return,  m.l  ofulneh    he  (  e     Mant 
,r    ,  te     t,u  i.av  .hc'eust,—  //./'^  I  "^t  the  ,.Ui.n- 
Ea     u^til  eA  in  aa.hnL'  ihe.n  to  the  anumn    ot 

'  c  aiiu  in  the  <ee,m,l  >uit,  notw,thstan,l.n,ii  the 
^l^U.,:.:^  ad  litem  h.^^^^^^^^^ 
cos-tsHlrhinHelf.  Holla    •  v.  Lanciere,  I  l-t..). 

82,  8.  C.  18.'i7. 


1)11. 


918. 


II.  Action-  Continikd  for. 

764.  Where  an   action  was  Hettlwl  a?  to  the 
principal  only  and  ,lelen<lant  alleruards  nev'leete, 
rm V  the  c.k.-//<'/'',  tl'i't  the  ^.;tion  tnifzht  he 
returne     i.  to  court  an,l  proceede.    w,th  lor  the 
colt    onlv.     />■-/'«  «'  "'•  '■  ^"'""-  '^'  ^^"'""' 

IT   r  li  2H8  s.  c.  i8.'')i. 

70,5' 'W'here  the  parties  had  settle,!  the  ca<e 
Hft  „■  the  return  ol  ti,e  action  witl>out  ''h,  J"";- 
l,.a,r,.  nf  the  i>h!  r.tillH  iiitorney- /'''' ^  """  "" 
K^er  wan  cltitled  to  proeee,'-  ••>  J-  »^'l-"[,  "J"' 
hi-  costs.  Charlcbois  v.  Coiuombe,!  J  t.  J. 
301,  S.  C.  1803. 


COSTS. 

700.  A  shipper  had  taken  out  a  writ  of  atta.'li- 
nient  in  revendiealion  ajiainst  the  master  uin 
vessel  in  couswiuence  of  his  reliisal  to  si^rn  Liu. 
of  ladiiif:  for  the  j.'oods  shipiied,  and  the  delvi„|- 
unt  tiiereupon  si^neil  and  delivered  the  lull.  „i 
ladint;  hut  refused  to  pay  cost.-— i-/(((/,  'hi« 
the  phvintitf  liad  a  ri^ht  to  return  the  aetum  iii„| 
iiroceed  to  )udj:nieut  lor  his  costs.  McCuH'-rh  tl 
\,l.  k  llatfield,  7  L.  C.  .J.  221)  k  13  L.  C.  U.  .)J1, 
Q.  H.  1803. 

707.  But  held,  in  later  eases,  that  whciv  tn.. 
parlies  have  settled  the  suit  between  theiiiH'li  . 
theattoriiey  cannot  continue  it  tor  costs  allh.iU.'i, 
lie  have  praveil  distraction  thereof  in  his  dnhiu- 
tion.  Lafdille  v.  Lafaille,  14  L.  C  .1.  '^i;,! 
S  ('  R.  1801), <k  The  Quebec  Hank  v.  i(((yHt/,l.l 
L  C  J  122,  S.C.K.  I80il,<!>;  t'((,s/((;i^(t=v. /'iiTKil 
ct  «/.,  ML.  C.  J.304,  S.  C.1870. 

III.    AtiAlNST. 

708.  Corporations.— Wht^rv  the  plaintitl's  o.n,. 
iilaineil  tiiat,  notwitlistaniiins:  they  "ere  ilnlvl 
'lualitied  voters,  their  names  liad  been  (ii]im„|l 
t'rom  tlie  voters'  lists  of  the^  corporalioii-/W/,l 
tliat  the  court  uniler  the  provisions  ol  L.  S.  (.'.ra|.l 
0,  could,  on  the  petition  of  the  parties,  and  alkl 
eiKiuete,  order  that  the  names  be  placed  uii iiie| 
11-t  anil  tliat  with  costs  a,^ainst  the  ccjriKiratiuii- 
Deniaer  el  at.  &  The  Corporation  of  the  VanAl 
of  Laprairie,  8  L.  C.  J.  175,  S.  C.  l,sG4i4> 

5  t".  P.  I 

'70'J.  Where  action  had  been  brought  .^'airril 
a  municipal  corporation  ultacUinj;  one  uf 
re-olutions  the  c<iurt  cannot  condemn  tlio  chub- 
ciilors  who  passed  sucli  resolution  to  i.an|j 
costs,  unless  they  have  lieeii  made  parlies  tullJ 
ca-e  The  Attorney  General  v.  The  CurponkS 
«/'//>«T///f,OK.L,  211,  S.C.  1874.  ' 

770  7/('/c,s'.— Where  the  heirs  to  a  sucw-^ 
were  all.iwed  to  re.u>unce  on  the  day  ti-^;!  l-niJ 
he.iriii"  of  an  action  ajiainst  theni--y/t7i/,iM 
the  plaintitr  was  entitled  to  cost."  up  t.ulii' IiibJ 
of  renunciation.  Mulholtand  v.  HalpiH  eifll.l 
11  L.  183  &  17  L.C.J.  318,  S.C.187X.        J 

771.  Municipality.— Th(-'  coats  on  a  ])fli!Kij 
tose'  aside  a  municipal  bye-law  shonlirK'mal 
as  in  a  tirst-class  non-appealalile  case^iii  tlH(j| 
cuit  Court,  llourtmnnais  el  al.  v.  Tlie  (Wj-( 
atiou  of  the  County  of  Soulan(jes,lt  b.l,J,«| 
C.C.1873.  .  T 

772.  I'ltblic  Oflicer.-A  revc  .me  iiispod"rN.| 
in  the  QueeiiV  name  for  penalties  is  iiunalj| 
tor  costs,   lloaue  exp.  &  Murray,  3  1..  t. 
S.  C.  18r)3  ;  Q.  31  Vie.  cap.  2,  -ee.  87. 

773  In  reiiderin;;  iudjrment  in  a  cause  wna 
belbre'  the  court  on' certiorari— //,('/.  lli»i '^ 
woul.l  not  be  granted  against  a  public  ollin'»H 
prosecutes  in  pursuance  of  his  dntv.  M«1 
Ixp.,  I  L.C.  J.15,8.  C.  mOi  Q.  34\io. 
2,  sec.  87.  .      „  ..     ..J 

774  And  on  an  aimlication  for  c'''"'i"f"j 
a  conviction  under  the  license  li>\v-iW  '^ 
noco-ts  would  lie  given  against  the  c.nwHI 
inlan.i  revenue  prosecuting  m  the  cxecuiiiaj 
public  .lutv.  Slack  exp.  k  IMlemar(,i  U-'- 
0,  ,S.  C.  1802;  Q.  .34  Vic.  cap.  2  sect-,. 

775.  Wiiere  a  writ    of  prolubilioii  «a^  "* 
taiiied  against  tlie  collector  of  iiiliina  w';«l 


was   wilhoiil    costs    a." 


lieiii: 


!^   i 


.,;!:!«: 


ihibord  y.Boicin,  14  L.  C  J.  203,  S.  C i 
Q.  L.  A.  sec.  187. 


V[.  Collocation  *■< 


ISTRACTIO.V  01 


COSTS. 


IV.  Bin,  OF. 
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l,,l    of   costH  the  taxation  of  the  witne.s.-es  o        s 
party       he  I'Uveohtah.e.MJHtraction  of,.,sts  an  i 

0  exa,t  payment  of  costs  from   the  party  J 
.bnnec  lopay  then.^  and  in  default  to  t.  I  e  exe  'u- 

10.1  ".  l.is  own  nmne  lor  thea,no„n.  of  the  tax-  - 


V.  Class  op,  see  Tax.vtio.v  of. 


777.  Where    .jtulfrn.ent    was  rendered   in    the 

iipenor   Cunrt   Ibr   XoO    interest    an  1    c  .(  - 

Held,  u:i   mi.tion  to  revise  tlie   tiivif-  „    V  ^r 

,,^hoMo,ary,  ,ha.   the  plai,:/;;,.  w^'  I      ,;;/:, 

n»-ts  onlv   as  oi   the  first  elass  i„   th      '  iren 

unrt  and  not  of  an  action  in  the  Supe   or  Con 

.     7(8.  In  an  action  of  dama.'es  fbr  i.'^  f w  n 
Cur,  of  Ap^H.ai  reversed  ti,!:    nd^.tn  '' ^' i:.' 
court  beow  and    granted   i)lHintiir"x'2     ).    a  , 
w^ts.     I  he  prothonotary  taxed  the  c^ts  «;  "f 
tet  class   action   in    tl,e   Superior    C,  „■       o,* 
motion   hy  defiMidant  to  revise— //./,/      ,.;,  .V" 
court  woul.l  ],wk  at  the  lan-iia  r,,  c,f  ,1     i,  '"' 

or  the  Court  of  Appeals  t;ra;!^,l,;^'fc:;;. 

I  forts  awarded,  am    n  tlii«  e-i«..  tl„.  ,  i  "  .  ..• 

b,.jve,m,,.itocostsasina"J^^^^^ 

77!)    Where  a  defendant  1ms  pleaded  in  a  ca-e 
.  M   ,t  were  an  appealahle  one,  he  m,  s    1,,  he, 
lo  have  waivcl  any  oojection  to  the  fl.rmof    1, 
I  action,  ami  must  pay  costs   as  tl  n„  ,  ,    . 

\SI.A,mi&  Cotmir,  1  H.  L.  tiOfi,  C.  C.  18(i8 


":^i5"w  ;^::::'*'''^'f'^p'«'"'^ff'-came 

'"id  tlu  plaint    'sT    "■""  '"'^•'  ^'''  '"»'!  *"'th, 
•1^7,  C.  C.  1871  •  ^"^^e/"'.  3  K.  L. 

Mevertheles."} ,      '    ,,;T'''  ''!"  'i'-'tra.^t.on  would 
'""t    to  prov     tie  ;  '      "'  ","■"■'  '"■■  ""-'  "l'l"'l- 

""■  <^..sts'   J  .  ,  • '  Iv    i';  :rr""''''"  ,  I'-'^-l  ree'lied 

l«L.C.J^,;;.'y/ilf5-««^'''''<'''^-v    •>-^«/e,-, 
VIII.  Exii.Mi.T    FiioA.  Skiz.uk  nnuN-,;  Siit 

IX.  In  Action. 


VI.  CoLU)CATION  FOJt. 


7.'^0.  Wiierethe  plaintJH'in  an  acti..,.  1,.„l  i 

VII.  DiSTKACTION  OF. 

Nmot  settle  the  costs  be/warn  ?'  ^^■ 

y^mtli^s.  de  Leg.  12^0  B   1842    "^"^ 

'8.i.  No  distraction  oi  costs  can  exist         . 
Re  D  ftcp  until  r.,.\  „    J  1         .       ^-^'■''t,  or  ( Oes 

>C.R.G6QBiS,   ^"i'"!?"^  ,^7.   Jean,  X^ 
1  7S.^  \v„..  ?,  '  ^f  V  ^;  «■  402,  Q.  B.  lHr>2 

t-oft,4££x,:;-c'£;!s:;d 


788.  7?^  7','«H,v/(.m-.- Where  the  transferee  of 
tlie  balance  of  certain  ronstitnted  rent^lXh 

id nster-y/W(/,  that  no  costs  would  be  allow  , 
M.t  that  on  the  other  hand  he  would  be  c,m   en  i     i 

to  pay  costs,  where  the   latter  ha,i  ten      • . 

a.nount  due  and    pnid   it  into     ou  t  "'^'>    Z;." 

UerourHeUe,  «  L.  C.  K,  411,  S  C 
7Hy.  tW/«^,so//-(..-Wliere  tlie 'iransferee  of  a 

propel  V,  m  favor  of  which  a  ri,dit  of  way  c^xisld 

o\er    the    adjoinuii.'    liroperty  "    brou,rl,V     ,., ,' 

against, he, .roprieto^ofSi.-^at.rS'.kXv 

ion  of   11.  tulc  to  the  servitude,  and  fb    dama  is 

or  ncfTlect  to  keep  it  ii,  p.'<  .per  ordei-y/,       fhu 

the  co.ts  must  be  rejrulatcf  by  the  natu  e  of  K 

'••tion,  an,l    not    by    the    amount   of   datt  a  Is 

l^ut'c,  iS7^''^^''«   '■  ^'MsHe,   8   L  'c!l! 

7110    /;,,  hon,ar,e.~ln  an  action  en  hornaae  if 

lio  defendant  deny  the  plaintiffs  n^ht  ofS',, 

l)laii,tifi"s  a.'tion  may  be  dismi-sc,  with  wV 
'^^■"■n'iant  will  be  condenined    o     a      |k  '    '.'ts  "Tf 
the  suit,  although  the  costs  of  'til'e  b mage  ^' 
divide.].     Dan^ereau  et  al.  v.  PrivA  1  \     V    T 
28.S,  S.  C.  18.'57  i  504  C.  C.  '        '  ^'  •^• 

the  defended  pkaded    that  he  ha,I  no  previous 
riotice,  and  that  he  had  always  been  ready'^to  ha "e 
he  lK,undanes,n  question  establishe,!,  th e  plai ,! 
t  tt  was  held   liable  lor  the  costs  of    he  a  ■  * 
M,,J   y.   ^7.oW,  2   L.   C.J.   81,  Q."i"i1;;;"; 

Vn  But  where  in  a  later  case  the  rlefendant 
prayed  for  the  dismissal  of  the  actio,  '  i  ,  f^  S 
to  re-cstabhsh  the  old  boundaries  I  e  v  "  con^ 
Sl's'c.'isu'.'"     ^''"■'^""''  -^  1^'^^^^ll^eJliX. 

794    En  garmitie.—The  costs   of  an  action 

:,;C'h "  "'•" '"  rr  f^-*'"^'  •*  I'lBintVsuin" 

1,       1  'rf-i'''y  ",  the  delay  of  payment,  when 
tl.e    defendan     calLs     in    u],    ;„,;,„,    /,,!;' 

l^s  '"s"c  ■  i8' 7  '  ^  '^"'^"''  '■  ^ '""'"'>  ^  L.  C  H.' 


I ;  I 


■^--W^-wttK-uy^^Wi-j^t-t^tv^^T^s  "V 


!    ^^  "'^ 

1' 

U     it 


1;    :i 
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Tit;").  Wlicif  .1  (Icrciiclaiit  en  r/(/)'rt)i/u' pod  fosses 
iniljriiifiit  r.ir  u  iKU'lioii  cmly  cf  tlic  iiriiiciiial 
'ilciimiici,  unci  nuitosls  llic  iirlinMliul  iiclicii  us 
rcL'iinIs  the  Imliiiici'.  lunl  jiKlL'iiK'iit  is  rciidcrcil 
loi-  llii'  !iininiii(  I'l.iilosM'd,  the  ilcliiiilillil  liiiist 
iirvi'l-llii'li'ss  JiUV  illl  till'  ousts  ijf  Uitll  ilciiuilids 
iiicliidiiiL.'  Iluisc'iil'  ('(iMlc.-tiitidii,  and  llml  aci'uiil- 
iiiL'  to  llic  I'liiiidusidiis  (iC  tlif  |iriiici|ial  ilciiiaiid. 
Mi.injciiiiiK  V.  rHiHi  iV  I'iliiii  V.  Hnisstiir,  il 
J,.  ("'.  .1.  HS,  S.  V.  IsiM. 

"'.Ml.  Iij  ail  iiclion  vii  <iaiiiittie  a>j:uiiisl  acnri"'- 
vatiiiii  (111  a  L'uaraiitci'  ^nvcu  I'V  its  sci'i'iiniy- 
troasuri'i-  wiliiuiil  autlionty,  aiici  tlic  (M>r|«iratinii 
di>av(.wcd  tlic  act  (if  tlic 'latter  therein— 7/<7'/, 
lliat  he  shdiild  ray  all  cu.-t.-.  lUciiiie  v.  Tin- 
('(irjii')iiti'iiii  'if  lAirldiic  ^  Fdiixl,  T)  \{.  ]y. -iri;), 
S.  ('.  1^7:!. 

T;i7.  /•'(/(■  iij)ri.r(lrriiiic.—\u  an  aetinii  liirthe 
inuciiasc  iiiiiiicy  ut  an  iiiuiKivcalilc  where  tlic 
dclciidaiit  iilcaded  that  lu  was  entitled  t(i  seeu- 
rilv  ih.'aiii^t  hyiiiitliec  and  delcctive  title,  Ac. — 
llilil.  thai  th'e  plainliir  was  entitled  to  eusts, 
nniwithstandicL'  that  hy  the  JndL'incnt  he  was 
(iidered  tu  fiivc  seeiirily'  aiiainst  an  allci.'<d  eliiini 
of  title  in  the  jirevioiis  \  cndor.  T/ii'iii/'soii  v. 
Thompson,   IT)  L.  ('.  1!.  Mi.  S.  ('.  iV  S.  C.  U. 

is^Ho.  ,    ,  , 

7'.)S.  In  a  case  where  the  ilefendant  had  pleaded 
his  rif.dit  tosccuritv  apiinsl  troiihlo,  dc,  and  the 
idaintilf  with  his'all^wer  tiled  di.-ohartrcs  duly 
rc^'istercdot  llieniortiia.Lrcsconililained  of,  he  was 
"ranted  full  costs  ol'll'io  contestation.  Titremi 
v;  B,.„vkr,  15  L.  C.  R  TC,  S.  C.  &  S.  C.  H. 
l.^C.'l.  , 

Tliil.  And  in  a  «iniihir  case  where  the  (Icleii- 
dant  .<ct  up  tnnihle  hy  iiiortjia^ies  re>risleied 
a;.;aiiist  the  iiniiioveahlc.  ."oliic  of  which  were 
(iischarfied  after  the  lilinjr—i/cW,  timt  the 
plaintitr  would  ohtaiii  j\idf;inent  li.ir  the  ainoiint 
due,  with  costs  up  to  the  liliiifT  of  the  jilca,  and 
iliat  costs  after  the  tiling' of  the  iiUii  would  lie 
frranted  to  defendant.  CoUctic  v.  Daiistnan, 
I,)  1,.  C.R..'^;^.  S.  C.  \X6-i. 

S(!0.  <^t'  <l(iiii(H/('.'<.— In  an  action  ot  daiuajies 
lielore  njurv,  where  a  verdict  had  hecii  returned 
for  the  '  pliiintitl' lor  an  amount  under  tiirty 
sliilliiiirs  sterliiifT,  and  costs  were  awarded 
I'cneraTly — Held,  coiilirniiu}:  jud^nienl  of  court 
Ticlow,  that  the  judjiiiicnt  Hir  costs  would  he 
iiitcriiretcd  as  lueaniiif;  a  sum  eipial  to  that 
awarded  hv  the  jurv  lor  damaL'i-^.  Lediic  v. 
JiHsse,w,\L.C.  J.  li)l,Q.H.lH.V,     mC.  C.  P. 

H)l.  And  in  another  ciisi — llckl,  that  in  uii 
action  of  daniafres  tor  (.K'rsonal  wrong,  instituted 
in  tlie  Superior  Court,  wliere  jud).'ment  is  ren- 
dered for  XIO  and  costs,  the  costs  are  taxed  as 
in  a  judL'ment  tor  that  amount  in  the  Circuit 
Court.  Wilnon  v.  Morris  A-.  liavaria,  1  L.  C.  J. 
2(iH,  S.  C.  ISoT;  478C.C.P. 

H02,  In  an  action  of  damages  for  liliel  where  a 
verdict  was  rendered  for  $100,  and  a  (luestion  as 
to  costs  arose — Held,  tliat  the  amount  of  daiii- 
ajres  given,  eveti  where  it  exceeded  four  sliilling.s 
sterling,  refrulated  the  class  ot  action  as  to  costs, 
if  tlie  judgment  of  the  cotirt  ratifying  tlie  ver- 
dict have  not  otherwise  fixed.  Denaulles  v. 
Tiich^,^L.  C.J.;«2,S.  C.  1864. 

80;i.  But  wliere,  as  in  tlie  nhovccase,  the  costs, 
under  tliat  rule,  were  reducihle  to  the  tariC'  of  a 
Circuit  Court  action— //(?/(/,  that  the  dishurse- 
lucnts  nccc.'-sarv  ibr  a  irut!  hv  jurv  woukl  t* 
allowed  to  tlie  plaiiititt'.    Ih.,  .178  C.  C.  P. 
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S0(.  And  where  the  court  awarded  dainn|;i- 
to  the  extent  of  $.'■>  oul> — //('/(/,  that  no  grealct 
amount  than  $5  for  costs  ('oiild  he  allownl 
n;,n,(r  <■/  ul.  V.  h'olf,  17  L.C.  •  .  292,  S.  ('  li 
1871! ;   178  ('.  V.  I'. 

SO,'),  of  Mjtrlmvnt. —  In  an  action  of  ejeeliuiiii. 
where  no  rent  is  due,  the  c(jsts  will  he  taxoi 
according  to  the  iiiuounl  of  the  annual  icni 
Smith  V.  Ko(ul,  1  li.  C.  !..  .1.  117,  S.  C.  If,  .v: 
!;.(".  I..,1.;")0.Q.  li.  l.sc.i;. 

80().  Of  Tr'sptisK. — Where  two  delendum- 
join  in  aii  action  of  trespass,  if  one  he  acfjuilinl, 
he  is  entitled  to  his  co^ts  against  the  pliiiiilii!, 
notwithslandiug  that  his  co-,lelendant  he  loin.l 
"uiltv.  JliiidrrKiiii  V.  'fhompsmt  A:  Tiiomji.snn, 
:iReV.(U>  l/'g.  :i'.l2.  K.  H.  lx)7. 

807.  ]Vrimi'r. — Where  iieidiiption  is  gniin.,! 
the  action  will  he  dismi.-se(l,  each  paying  liis  (mi, 
costs.  Foiiriiicr  v.  Thi'  QiiiIk'C  Fin-  Jiitiiiriiiir, 
Co.,  (i  L.  C.  H.  07,  S  'M8-)t;. 

808.  In  cases  wheic  peremption  isgnuiteil,  n.. 
costs  will  he  aHarded.  Ttinicr  v.  Liiinuii,  In 
],.    C.    R.  :!82,  S.  C.  18(10. 

800  >'(///((/.— V/hei'c  il  appciUid  thai  ihc  leni- 
ties, ]d;tintiir  !ind  de'.'endani,  had  settled  a  cu-i 
hetween  them  with  a  view  to  deliaudiiii:  il.c 
plaint iir's  attorney  of  his  ('iist,- — Jleld,  thnt  ik 
iwtioii  would  hedii-misi-ed  with  costs  against  iIh' 
defendant.  Uichardu  v.  RiUhic  d  iiL,  0  L.  C.  li. 
08,  S.C.  185(1. 

810.  Costs  wore  allowed  defendant  in  an  a,. 
tion  on  a  promi«s(n'y  note  uihui  proof  that  plain- 
till'  aij:reeil  alter  the  institution  of  the  aolion  l.i 


;'  uiHiii  jia; 
alone,  althousrh   the  ileht  was  not  paid  at  the 


not  piiK 
uinler 


withdraw  the  same  uikiu  iiavmont  of  the  dtlil 
.      .       (  .    .    ■  .,  ^ 

rendering  of  the  judgment,  and  under  the  oir- 
cujnstances  plaintilf's  attorney  was  not  allmvul 
dhtrartion  de  fniin.  Kimiman  v.  Ituluiul.  2 
L.  C.  L.,I.21(!,'C.  C.  i8t;t;. 


X.  In  Ai'i'icAi,. 

811.  Where  the  delay  in  r(.'tnrning  the  writ  i! 
apjieal  was  caused  hy  ilie  U'lgieot  of  the  imitlii. 
notary  and  not  of  the  party  ajipell.'nit,  the  lullir 
may  nevertheless  he  condemiuHi  to  pay  the  cn-ls 
of  the  res}Kindent's  motion  to  have  the  ap|d 
dismi,ssi>d,  his  recourse  k'ing  iiy  direct  lifiii)!'  ' 
against  the  [irothonotarv.  Ferrier  v.  DiUoii.l 
1..  C.  1..  J.ltiO,  Q.  R.  1866. 

812.  Where  an  apjjeal  is  hrouglit  preiaatun!; 
it  will,  on  motion,  he  dismisiwl  with  costs.  Ikui- 
lieu  V.  Charlton,  11  L.  C.  J.  297,  Q.  B.  IM". 

813.  Tlie  sureties  in  appeal  are  held  to  tin 
payment  of  the  costs  of  appeal,  without  tlieridii 
to'require  the  discu8.sion  of  the  parties  to  ik 
suit.  Laroseet  al.  &  Wilson,  16  L.  C.  J.S, 
Q.  B.  1872. 

814.  An  advocate  who  has  succeeded  in  a|)[«'a', 
and  who  has  been  granted  distraction  of  w-i-s 
may  bringactionagainst  the  sureties,  in  the  nmiie 
of  liis  client,  for  the  recovery  of  stich  ccstc,  lb. 

815.  A  party  is  entitled  to  have  his  ci>t,<  !■' 
printing  in  appeal  taxed  at  tlie  rate  uf  two  ilol- 
lars  per  page,  although  he  may  have  paid  1« 
iier  page  to  his  printer.  Ogilvy  et  al.  &  /«"«■ 
17L.C.J.25,Q.  B.  1873. 

XI.  In  Arbitration. 

81C.  In  a  case  where  the  inatter  in  di"!""' ! 
was  referred  to  arbitrators  who  found  so  mm  , 


XV.  Ix  Convict 


XVI.  In  Electio 


XVII.  Ik  Hypothi 
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;\vo    (Iclt'iiilniii- 
nt'  be  iio(juili(i|. 

>l     tlu'    tllllililill, 

'M(l:iiil  Ik'  liiiUhl 
I  iV.  Tniiiiijifim. 


v'\  llial  llic  pi- 
ll ^(■ttl^■l]  U  III-. 
iifli'u\i<lir]i;  ii,i 
-HvM,  tliiii  liic 
L'osts  n^uiiistilie 
■A  id.,  0  L.  C.  ii. 


costs  w,!„i,!',""',yi;!"  'iK.,,„.,i„„ 


iiwari 

^' 

M7.  Arliitrator 
costs.     Uriitilidrt  V 
lH74i  3130.  C.  I>. 


Iiavc  nil  v-.^ 
Miiiirc,  \H 


It    to    I 

'.  C.  J, 


ii|ii>ii 

,  s.  c 


IAS. 


A'll.  I.\  C.V.SKs  OK  C,\| 

JMI.   Is   (■,,„,,,  ,„,  c„yn„„,,.,„„.   x,,,,,,. 

.■'*»lvi;;.»:;:v21r;r,;=:r;;;i";;s 

|iay  llKMf  own  costs.      H-flre  ,■    r    ■  i        -  ,,    \ 

XIV.  I.\  Ck'htiorari.  , 

820.  Whore  a  convielinn    nas  ..«   a-iilc  witl, 
costs  on  certiorari— /yt/(/  tli'it  tl„.,r. 


as  Kiicl 
oiiey  of 

SCI'Mri(y 

|il.'iiinifl* 
liat  lie  \\ 
i'li  Cdst.w 
liecii  (( 
7,  .S.  C. 


31(3 

li)r  an 
an   ini- 

a^.iin.-^f 

slloillll 

on  111  !){. 
in   hi.s 
'iiilcri'il, 
ls(i2. 


COSTS. 

I       .<^25.   When,    the   .le(en,lanl    «■ 
"-l»''M7it    of    the  |,nr,.La.-'.    , 

.';''-''f>'''-7//'W.,),attlH. 
,'■'•'  '."■-■■' '"Stead  o(  as  lornierlv  I 

';">•.    M„le.-s     the    money   ha,l 
lintnean  v.  y.V7;6,7,  I!  L.  (/.  j.  ^ , 

XVIII,  In-  ,)„,j.,,  ,\(,t,„).^ 
'l<S;.,|'';i;';::;,^V--:;  P—   have  1...,.    eon. 
.i"i>"lV  an      ,.>.:,   I,    "-V"'^:  \»Mi-lnv  the  cost. 

A.S,^^.  Sr"^  ^^-"-'  -^  IX    VtcE. 
'■"  re.,  18  I..  C,  .j!  ;,o:;;  y'.t  tlsU.  ^^"^"^'^ 

■^'X.    Lv  KKOOllDKn'srotltT. 

b.Ki.ih^;;;;;f;^:,fj;:::jS-''''V''''''-''^ 

s  c.fsot/    ^  '^'■■"'"'"  -^^  «^'  ''*  ^-  ''•  J.  iw 

XXJ.  I:.  Kkvikw. 


XV,  Ix  COXVICTION  l-NDER  LiCKNSE  Law. 

822.  Where  the  .leCe.ulont  liail  henn  eonvicte,! 

rHa.hn.  lermente.l   lim.or  without^r i,V. n'^ 

nu  conile.nneil  ,n  apenafly  ami  costs-7/« /  /    „' 

.tidon  lor  certiorari,  that  the  coiivii'tin.   oi  t 

>m.eha.i  the  right  to  grant  costs  el  e^oic?: 

icuon  or  d,s„iis,sal  of  Uieprosecuti  ,    a,     eZ 

];^^C._J.l,  S.C.18bd;C.  S.C.cap.  103,  «ec«. 

XVr.  In  Election  Cases. 

823   Where  imprudent    tliough    not   corrunt 

ti  L  r' 262,  S.  C.R  1876  """'    ^ 


XVII,  In  Hypothecary  Action, 


firie^oSr  '?  *"  ?''*'°"  '■°''  '•>«  "Ja'ancf  of  the 

«    ftar  ot'evi  l"""«^«»l'l<;'  the  defendant 

iinltr  .     '^       eviction,  and  the  plaintitf  was 

■  --^~  ""^"^  ^''■<^"  -gairi^'ttlie  pluintiir 
'   ""   "    -*    1862 1 


M^'.  1508  C.C.&  art.  84i)k/-m,'^'^' 


a.ahl!;t''a;S:h!n,nS:''i"  "'""<^'  '''f^'''  -li^f 

i>"ij,'-..en^t  CO  np  ahid   o  In  .u'''"'"'''''  ';"7  '"'  "'*' 
I  coiideiMiu.1  toU       0  ,Ur  ;,,?'•  ""'''''T'   ''« 

.o*Sis;';;;^;-,i:^,/7nJr':/'::^?™''-''"" 
^on.^.^.,..^_;^;2.,tt'c,':?.T^^: 

tlif  Conrt  0   Kevi  w  I'l'  ''^^'^-^/''W.  Ilmt 

...ere  .natter  oe^^'     O'/^/,""'  '""'f ''^  '■"  '* 

XXII.  In  s.mai,i.  Cases. 

ti.a?w]^j^tr^:st!;i?,sx'^""'r^^'^' 

tl.c  ConunissionerH  Court  1  a   t  e  clre? 'fp""  °'" 
..p<5n  conieseion  of  judg  nent  S  the         ^T''^' 

-i^ei„op:rS::^,KcSi:.tef'«' 

sliip  where  11  the  defendm.t  wV         ,,  ®  '<^^*"" 
^V.  Ililaire,  15 1  cS'^fi^'J^.'^is,^"'^''"'^  v. 
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X'/AU.  In  Vk'k  Ahmiuai.tv  Coiut,  nee  In 

MaKI.MME  AFF.MHS. 

RUS.  The  odiirt  may  exorcist'  n  U'jral^  iliscre- 
ticm  as  to  ciists.  Tin' Atjiicx  in  re,  S.  V.  A.  C. 
C:!,  V.  A.r.  IS.iti.  ,      , 

Kit;.  If  u  suit  I'l'  l'niii}.'ht  liv  a  soatiiaii  Inr 
\va}:t'<.  a  sflllciuciit  willidiit  llic  coiicurrciuT  iil 
tlif  i.roiMotor's  iiniflnr  ilncs  not  Imii-  the  claini 
for  costs.  Till'  (MMirt  will  cmiiiin' wlictlu'r  tin' 
claim  were  or  were  not  jiisl,  and  relieve  the 
iiroctor  if  it   were   not   so.     T/ie    J'helin  m  re, 

h  V.  A.  c.  ;!ti:!  V.  A.c.  im;. 

H'M.  It  is  the  jiraetice  ot  t'  ■  Court  of  Vice 
A<lmirallv  not  to  t;ive  co.- 1  oi:  '•  .her  side,  where 
the  (lamaL'es  arise  from  tlie  fauk  ot  the  l>ilot 
.,l,,ne.  T/ie  Ulu.s  in  re,  II  L.  C.  K.  342  <te  2 
S   V.A.C.'jH,  V.A.C.  ISC.I. 

KIH.  In  a  ease  of  collision— //(•/(/,  that  np  t/> 
costs  the  eimrt  lias  no  discretion  to  e\eri ise, 
when  iio  limit  is  iinimtahle  to  the  injured  tiany, 
and  his  adveivarv  is  solelv  to  l.laiiie.  The  Ihuvii 
in  're,2  Q.  L.  U.' isti,  V.A.  C.  1«7(;. 

XXIV.  Joint   Axn   Skvkuai.  Coxukmn.'.ti.n 


KV.).  Defeiilanis  u  ho  have  appeared  i'.iid 
ph'aded  seimratel\  lo  a  joint  and  several  acthm 
a_'aiiist  them  may  he  eondenmed  jointly  and  sev- 
eTallv  to  costs.  '  rcrlxinn  v.  Lcctaire  d  (C,  T 
L.CM.  7H,C.C.  ISd'i. 

XXV.    JrnoMKNT     FOR. 

810.  A  ind'jinent  .setting  aside  the  verd.ict  of  a 
iiirv,  and'coii.K'mninf:  the  respondent  to  iiay  the 
'e-s'ts  iiieunvd  in  the  court  below,  nududcs  also 
l;,e  costs  of  the  trial  hy  jury,  and  not  only  the 
e-.sls  uiion  the  motion  tiir  settin.i:  aside  such  ver- 
dict. Uitimet  d  id.  iV  Papin,  ',1  L.  C.  H.  21)8, 
g.  U.  IS5'.t. 

X.XVI.    LlAHlI.lTV    TO. 

811.  The  maker  of  a  jiromissory  note  is  not 
hahle  tor  the  costs  of  an  action  on  such  no'.o 
aminst  the  endorser.  McDonithl  d  ul.  v,  Nt-*/- 
„;o«,-,  (i  L.  C.  U.  102,  S.  C.  1*^.55.  . 

842  And  on  a  petition  tiir  certiorari  troiii  a. 
imh'meiit  of  a  justice  of  the  jieace  homolocatiiig, 
on  petition  of  the  inspector  of  fences  and  ditelie.s, 
11  i,ror!>.'i-n-rbul  relating;  to  a,  watercourse— //?/(/, 
that  the  inspector  w<iiild  not  h<'  relieved  'rum  the 
costs  of  settini:  aside  such  jiidirment,  notwith- 
Htandiii"  that  he  had  tendered  to  the  appellant 
bv  notaries,  the  costs  of  the  proceedin;.'  previous 
to  tlie  return  of  the  writ  of  certiorari,  and  pro- 
mised in  such  tender  that  the  applicant  should 
not  bo  troubled  in  future  by  reason  of  the  iirortV- 
verbal.  Vm/i-naix  ,:n>.,  (1  L.  C.  R.  112,  S.  C.  18;)l). 

843.  A  ciirator  to  the  estate  of  an  absentee,  w  lio 
defends  and  contests  an  action  against  md\ 
CHtate,  in  jierHonally  liable  tor  the  costs  ot  the 
action.  Whitney  v.  Brewster,  4  L.  t.  J.  .J98, 
S  C   1855. 

844.  Anii  where  action  was  brottght  by  a  cura- 
tor to  anabsentee,  in  liiHijualiiy  as  such,  ""''  •''t' 
action  was  dismissed  as  tmlbunded  in  law— i/eW, 
that  the  curator  was  per^.nallv  liiibk'  tor  t he 
costs.  St.  Jacqueti  v.  Parent,  2  11.  L.  'Xi,  t.  O. 
18G8. 


845.  The  defendant  who  tenders  the  principal 
and  interest  claimed,  after  issue  of  a  writ  of  sum- 
mons, but  betlire  service,  is  still  liable  for  the 
costs  incurred,  litiucher  v.  Lenmine  d  a!.,  t 
L.  C.  .1.  3(10,  8.  C.  isilO  ;  k  art.  1118  infra. 

81(1.  V/hcre  th"  deli'mlant  c(.iifessed  judL'lneiit 
for  a  part  of  the  amount  claimed  which  he  ten- 
dered with  his  plea,  and  the  court  after  coiite  in- 
tioii  gave  judgment  for  a  larger  sum  than  tliiii 
tendiM'cd,  lint  not  for  the  full  aiiKiunt  of  plaintitl"- 
demand--//'7<^  that  the  plaintiir  must  pay  tin 
costs  of  contestation  from  the  timeoflihiig  ili- 
plea,  h'untk  v.  Douijall,  2  L.  C.  .1.  2811,  S.  I', 
ls.">s. 

817.  But  where  the  defendant  had  not  ten- 
dcred  the  an.ount  which  he  acknowledged  t(.  li 
due,  allhougb  the  court  awarded  no  laigi" 
amount  to  plaint^tf  than  that  admitted  by  di- 
fendain,  the  latter  was  condemned  to  piiy  the 
neees^arv  costs  of  action.  .*;.■  '■'arttine  v.  llo'lilni 
t.N(/..2'l..t'..l.28(l,S.  ('.  1S58. 

84S.  Where  a  debtor  being  tinablc  to  meet  In- 
engagements  made  an  assignment  to  trusKe.-  Ui- 
ihebenetit  ot  his  ereililors,  and,  having  paid  all  In- 
debts,  claimed  the  balance  of  his  estate,  inclii.l- 
iiig  the  iiionevs  in  the  hands  of  the  tni-^tt-c-. 
which  (daim  was  conlesteil— //(■/'/,  that  iliedi- 
feudant.  who  had  |iurclia-^cd  from  ih"  triisici-, 
and  who  owed  a  baliince,  having  cinilesled  lli.- 
claim,  was  liable  tor  theco-tsof  thecoiileslii:iiiii 
//,„/,/»  V.  ir//,.////,ll   l.,CM{. -.t2,Q.  li.  l;<i;(l. 

Silt.  Where  the  defendant  pleads  trouble  I- 
an  action  for  instalmenls  of  piirvhase  money, ainl 
olfei-s  to  piiv  on  .security  being  given,  the  plain- 
tit!' should  lie  condemned  to  pay  the  e'osts  ufiMii- 
le-tation.  McDonald  it  at.  v.  Mollciir  d  al.  \ 
!,.  C.  L.J.  108,  S.  C.  H.  18(15;  tV  arts.  «2-lii 
825  ^nvra. 

850.  Wherea  person  sold,  through  tm  agent, |.i 
one  who  had  rca-^oii  to  believe  that  the  agent  wa- 
actiii'i-  tiir  him,  and  afterwards  brought  action  I. ir 
the  pT-iee  of  sale— //./(/,  that  he  would  get  ju-ii- 
ment  oiilv  for  the  debt,  and  the  costs  wotilil  s- 
against  h"im.  LididlAi  v.  I'atri.s,  4  K.  L.  5:)ii 
C.  V.  1873. 

851.  Of  Crown.— Thv  Crown  does  not  rt'com 
or  iiav  costs.  Chandler  k  The  AtlorneyGenml. 
3  1lc;.  Je  Leg.  371,  K.B.  1835. 

852.  Of  Siirdi/.—  A  surety  cannot  he  callri 
upiiU  to  pay  costs  in  an  action  against  tliepn'r 
cipal  debtor  where  he  has  not  been  i unit leil ell h- 
action.     Ki/e  v  haaijton,  G  L.  C.  J.  117,  C.( 

18(11.  '  ,  ■       V 

853.  Where  action  was  brought  against  ife 
maker  and  his  endorsers  on  a  promis...ery  iioit, 
and  the  defendants  ajipearc^I  together  by  lliem 
attorney  hut  pleaded  .separately,  the  iiiakfl  ' 
nleailing  an  exception  to  the  tbriu  which  wi- 
.'ranted  in  the  court  below,  bu.  reversed  iiur 
peal  withco,sts,  and  the  maker  proved  to  « r 
Solvent  —  7/j?i/,  on  a  new  action  lireuglii  i 
recoverthe  co.sts  from  the  endorwrs,  wliotouki. 
part  in  the  exception  to  the  Ibrm  and  nppt'aU';:^ 
timing  tlie  judgment  of  the  court  lM'low,-i^rt'i 
that  there  is  no  joint  and  several  liaKliirf' 
between  the  maker  and  endor.sers  in  pnrli »'  I 
for  the  costs,  and  the  latter  could  nut  lieC';' 
dcmned  to  pav  them.  Boneher  k  ImImv  e hh 
(5  L.  C.  J.  2Gi),Q.  B.  18ti2;  11)3(1  CC.;*"' 
84(1  .«)/»»•«, 


411  .•iinira  ..  ■ 

854.  A  simple  puretv  is  not  bound  l^'.pf;'?*';! 
incurred  in  an  action  agfxinst  the  priiicipaUfi'  I 
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XXVri.  Mkan-,.s«  of. 
XXVIIf.  Ok 

.h?li::;;::!r;;:'^;if:'r«"f ---■'-.,.  of 

li^mks,.,!    witl     .  '  "'     n  ""^:""'  "l')«'Hl  will  l„. 

^.irte'i^rll::;';,,::!::  •-  -••-  "f;i-ai ... 
"<''i''Miii.nv.  1  ;?"!:■'''''■'' '''■'•'''"!.  Hill 

■■«,  P.  c"  mi  •''''  ^  ^^''"'""' ' ' '-  ^.  ii. 

«*•>«.  Attachment  by   Ganiishm,',,!      n      .i 

"n?er  certiomri    I,    'f„°'-'g'"«,  !«?'•'•«  i..  a  case 

plock  88  4lon,in„?^  1  ■^'"«"^''  certain  slmres  of 

>l.at,  at  t he  tin  e  of  ?1 ;        " '"  '^''"'•"1""' pleaded 

Imarriedtorperson  in  Tr'''f  '^^^'f  ^^"^^  "•'••«i«ly 
|m<1  a  commlK    '"i?"-^''*'."^ '''?'  ^^ill  livin/ 

m»  were  witJ^in  fi'"'"';"'''  '""■^'""'«1'  ««  <l'i'se 
^«ve  Cad„;  Ue<  t  .^'"^'''''!^'^^'  '""'  ^''""W 

^Contestation   of   Co?foea«o«. -Where  a 
['e^t'oTh"K;;^t;.lt:;.'  ^-  ^-  «■  *^.  rendered  a 


S?  c^  ,^£  :";^;".  ".a'le«ecor.lin.  to  a  regi.- 

collocate.)  wo,         av"^!'''' 'j'"',  "'<>  Party  over- 
conteHtation,  i.nl,.H„    m,/  '.7,'''^  ^^^^  of  the 

*^'i5.  A   1,1  rtv   .;..  ,     '  '^-  <^-  l^fil. 

.""['c^'  of  ac<,nie.,.i,  K^in  if      i  l"""'''""^''>'  K'^'^ 
J."lf.".,e„t  .|„'.„|,,   l„^„   ',   '„7"  acoMsc,,,  that 

oonte-latio,,,  |,„t  wi,!,?'  ,      T  '''■'"«'.''(•'!  in  the 
I8(il.  ^«tAt.«2<c,  II  L.  C.  It,  172,  S.  C. 

p'S,  !S;r::,,!::;r  Ji;r, '7' '■';"-■'•'■'' '^- 

"PI«-''io..,  u>„|  !  c  II  ', '"■  '■'"'""■''  •'>'  •"■■'^ 
;'"-'^"ill  1„,  ,1k,  sanu  a  ■■  '  "  conte.ste.l,  the 
""1  heen  <^o.,tesi,,|      yL  J      iW'^'/'o"  it'^cH' 

^'""•'V/»//,  r  1.  c. .  2%  s   •  ,wT *''■"  *  ^'«- 

'"•«''ver;:!|t,i"i,;''r"'''r'''''''^««^''"'"^t 
i'''-''i<n -' I  '  :!;;;:i;;L,^    i'*'  r'-'-^-^j  a. 

to  'letenuine  th.  c  1  '''''■'"'""''  '"  '"-'IcT 
'•'■«■'.  coll,;  ,,y\'>,,l";'''-'7,,'re,ii,orH  ha,i 
"'•'^"'■''""ce  with  ..  ,:^  ;' ^'  •''^.'!-i''"fion.  in 
"US  ,lis,:oven.,|  that     t.'f  ,''"'''' ""''  '^ 

-•c-|.<;ctive  clain,    'son  <'^n  :,.'"'"    T'''   "'«'''' 

'"  ""■  coMt,..<tatioM  ,  ■  fl  "c^-'o...<V-y/eW, 

-'•cl..eollo..a,i„„s      1     .,     ;.    ;'';^^""',I'a>'<ieHof 

coHt«  shoMM  h.    i  .  ,"  ,    '     "■"•  c  .uni.s  that  the 

■.■-iter's  ii-r^oh^E 
;-^,i;St!reP'\? 'P- 

of  the  co.ue    a  on'of '"'rn  -f  '"''•'  *'"•  "'«  c^«^- 

^^'.^=£KeS'"'^^^- 

to  .aol,  i:.-//  !T[,t ',"?■' V;>''''P  prisoner 
qoaluyof  HheriHwa-s  h  tl  el^  /"''^"'^ '"  '"-^ 
•"oncys,  an,)  co„|,i  ....t  t  tldTMe'^f''  -'^''■'' 
winch  were  really  asainsT  ti,  '"^  ''       '  >"ii« 

as  that  of  the  p  ai.uiff  A«7"''"""''"^'  -^"cJ' 
2  L.  C.  J.  79, 1  C  1857  ^''"'"'P"9ne  v.  ^o^fo,,, 

t;.?Jr'w,foTt&fo7end'  "^^  ^"'^^-A 
liable  for  the  c™o f  hI  7  *"'  "^r"""*  '«  "ot 
not  conteste,!  I     LoJu  j}'T'''^  J''  '"^  have 

tnent  of  costs      V^!      1   .;«  action  only  on  pay. 

lattcr  cannot  chargeThi  '^,^''"  "''"■"*'  ^"^  '»'*' 
fi.e  -iruft  vvhich  hf n  ken  o?  ."  ""■'"'"'^  '''•  '*^'- 
olHale.  Hoyt  v  TaUon  "^  tt  '  a,lvertiHement, 
K.  B.  1811.  ■'«'«««,  3  Rev.  de  Leg.  471, 
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875.  Expertise.— h\  an  action  on  assumpsit, 
wlierc  an  expertise  was  ordered — Ileld,  tliat  tlu 
costs  of  Hucfi  expertise  were  in  the  diicretioii  ot 
the  court,  and  that  thev  would  bediviilod,  where 
the  reiiort  has  tlie  elf'e'ct  of  niateriallv  reducin" 
tlie  plaintiff's  demand.  Gardner  w.  McDonulJ, 
2  L.  C.  J.  208,  S.  C.  1858. 

876.  Wliere  action  was  brought  by  tlie  plaui- 
titl'  lor  his  costs  and  fees  as  an  expert— iieW, 
reversinc;  tli"  judgment  of  the  court  below,  (10 
L.  C.  H:  189),  tliat  ;.n  expert  named  by  one  of 
the  parties  to  a  cau.><e  or  by  the  court,  at  the 
instanco  of  one  of  the  parties,  iias  no  recourse 
against  the  adverse  party  for  his  costs  and  fees, 
there  being  'io  solidarity  of  liability'  betwien  the 
parties  Uj  n  suit,  fo"  ■■nich  co-tf-^  Brown  ^  Wal' 
lace,'o  L.  C.  J.  GO,  Q.  )i..  .V  11  L.  C.  U,  182, 
1860. 

877.  Factum.— 1\\Q  cost  uv  uiak'ij'i  a  copy  of 
the  fuctiini  must  be  cliarged  to  the  client,  ami 
cannot  be  tii.\ed  against  the  ad\  ?  rse  partv.  Van- 
dale  V.  Gaiit/iiL-r,  5  R.  L.  i;«,  C,    ;.  187;<. 

878.  Former  /ic//o«.— Non-ji.ivMi.-.it  of  co.«ls  in 
a  tbrnuT  action  is  not  the  «ubjecl'  of  a  preiinii'iary 
exception.  'J'he  pariy  may  move  to  st.\v  pro- 
ceednigs,  or  take  out  liis  cxociifion,  or  stie  by  a 
new  action  in  another  court  if  iii'ee.-isary.  Jfobi- 
c/tmid  V.  Fra.w,  3  Rev.  de  Leg.  302,  K.  B.  1817. 

879.  Wliere  uk  iion  was  iiuuie  to  liave  all  the 
proceedings  in  a  cn.-o  susjiended  until  the  costs 
in  a  tbrnier  action,  which  was  dismissed  on 
demurrer,  and  wherein  the  plaintiff  in  the  pre- 
sent cause  was  only  one  out  of  a  number  of 
plaintiff's,  and  wherein  the  causes  of  action  were 
not  identical  were  paid— 7/<'/(7,  that  the  niotion 
could  ii')(  be  granted,  unless  an  identity  of  parties 
and  causi  s  could  be  sliown.  Lalonde  x.Lalonde, 
1  L.C.  .1.290,  S.C.  1857. 

880.  Interlocutor!/  Judtpnent.— On  a  motion  to 
amend  a  declaration  on  payment  of  costs,  the 
court  will,  iftlemanded,  grant  amotion  to  suspend 
uH  proceedings  until  the  costs  are  paid.  Micilte 
V.  Caron,  3  Rev.  de  Leg.  392,  K.  B.  1817. 

881.  Incentori/.—A  universal  donee  of  a  usu- 
fruct by  contract  of  marriage  is  held  to  advance 
the  costs  of  an  inventory  of  the  goods  subject  to 
the  u.sufruct.  Frivost  "v.  Forget,  12  L.  C.  J .  51, 
C.  C. 1808. 

882.  And  the  fees  of  the  notary  employed  by 
the  heirs  in  making  the  inventory  form  part  of 
such  costs,    lb.,  &  4  C.  L.  J.  61. 

fcS.  Judicial  Guardian.— A  voluntary  judicial 
guardian  who  has  become  necessary  guardian,  and 
who  has  been  obliged  to  remove  the  goals  seized 
and  take  them  under  liis  immediate  care,  has  the 
right  to  an  opposition  a  fin  de  conserver  for  his 
costs  on  the  proceeds  of  the  sale  according  to 
proof.  Boucher  etvir.  &  Braultet  vir.k  Grenia; 
4  R.  L.  237,  S.  C.  1872. 

884.  Judicial  Sale.— The  costs  o.  lie  by 
authority  of  iustice  of  certain  lots  of  '  ire  not 
divided  equally  on  such  itumoveabic,  oui  acconl- 
inc  to  the  price  of  sale  of  each  lot.  Pacaudv. 
DuM  &  Les  Syndics,  &c.,  7  L.  C.  J.  279,  S.  C. 
1862.  ^     , 

885.  And  the  costs  of  distributioii  of  the 
moneys  arising  oi.tof  such  sale  are  distributed 
also  in  the  same  wa  •.    lb. 

8H6.  After  the  sale  of  an  immoveable,  the 
sheriff  has  a  right  V'  add  to  his  bill  of  costs  the 
tax  of  one  per  cent,  miwsed  liv  C.  S.  L.  C.  cap. 
109.  Armstrong  v.  llus,  5  R.  L.  396,  H.  C.  1874. 
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887.  Juri/  Trial  wlwe  Verdict  i.i  if  I  asid-. —(ii\ 
a  contestation  concerning  the  costs  of  aju;.  ;,'iul 
where  the  verdict  of  the  jury  had  1 -en  set  h^idi. 
and  a  new  trial  granted  in  appeal,  tiifnigb.  retr^td 
in  the  court  below — 11,!',  that  tix  tjavty  i.li.i 
succeeded  in  the  first  pluce,  and  in  ■.vliose  lavni 
the  verdict  of  the  jury  'Aas  rendei  o,  is  iii.i, 
according  to  the  practice  of  the  court.- ,  liable  to: 
ilio  costs  of  :!uii'ial.  Beaudry  v.  Fapin  i- 
/'(.;»/«,  3  L,  C.  .1.  id,  S.  C.  1857. 

>-i88.  OfMa.utenancein  Cases  of  Sedurf ion  — 
In  an  action  of  dam-iges  for  seilucti'n — Held,  tlia' 
the  frais  d'entre'iin  co\ild  o.ily  he  legally  iv- 
covtrtd  from  the  uuie  of  service.' of  pi'ucess,  uvl 
not  t'roin  the  birth  of  the  ■•hil'l.  Coiipal  k  /.'..i . 
neau,  10  L.  C.  J.  177  A.  I  L.  C.  L,  J.  :i:i.  Q.  1; 
1865. 

880.  Opposition. — Where  main  levee  of  a  m-;- 
zure  wasi;ranted  lotlieoi)posant  on  thedeclariitii.:, 
iif  the  plaintiff  that  he  did  not  intend  to  ccnti-' 
the  opposition,  it  was  granted  with  costs  ulmiii-i 
tlie  (letendant.  Corse  v.  T.t'dor  ic  Taylor.  :i 
L.  C. .].  167,  S.  C.  1-^59  ;  580  I .  C.  P. 

890.  Costs  will  not  be  awarded  against  iv, 
opijosant,  claiming  under  a  general  iii(jnirai:r. 
who  rer-tricls  the  cunclusions  :il'  iiis  oiipositiuii  -i 
soon  as  he  discovers  that  i)ii."i  '>f  the  iiroinTii 
upon  which  he  claims  is  held  i.i  tree  and  (mih- 
num  soccage.  Tlie  Queliec  BuilUng  Societi/  a 
Jones  k  Jones  et  al.,  12  L.  C.  R.  1  ?0,  S.  C.  IW: 

891.  Where  opposition  for  payn.ent  was  lili^i 
against  the  proceeds  of  a  sale  of  iiniiiOveable.<,i.: 
arrears  of  life  rent  calculated  tor  ten  years,  iiii'l 
the  court  held  that  it  should  be  computed  on  tli- 
value  of  the  lite  of  the  person  on  whom  it  wa- 
constituted,  the  opiwsani  was  condeinneil  t- 
pay  costs.  Collette  v.  Lefehvre  &  Mayrand  A 
iJ/ehcre,  8  L.  C.  J.  128,  8.  C.  1864. 

892.  A  transferee  is  entitled  to  liis  costs  of  iv 
opixisition  necessary  tor  the  jpurpose  of  e.-^lal' 
lisliing  his  title,  tliough  the  deeil  of  transfer  !.■ 
not  registered.  Lacosie  v.  Jodoin  &  Quiiilal'l 
L.  C.L.  J.4I,S.  C.R.  1866. 

893.  Where  a  defendant  to  a  writ  of  execmi'- 
for  principal,  interest  and  costs  tiles  an  opp-- 
tion,  under  which  he  proves  that  the  costs  «w 
paid  before  seizure,  he  is  entitled  to  costs  on  li:- 
opposition.  Berthelot  v.  Lalonde  ik  Lalowl: 
14  L.  C.  J.  28,  C.  C.  1869. 

894.  A  per.«on  who  has  a  duly  registered  iirn- 
lege  tor  funeral  expen.«es  is  entitled  to  co.«t- 
opposition,  when  it  is  neces.«ary  to  establish  ilia; 
there  are  no  immoveables  subject  tti  suuli  cu-t- 
Beaudry  y.  De.yardins  &  De.ijardins  et  vir.i 
Thomas,  4  R.  L.  555,  S.  C.  R,  1 87- . 

895.  Party  summoned  on  fa.  >  articles--^ 
party  in  a  case  who  has  an  .  a  rule  K' 
interrogatories  sMr/at'^a  e<  ar^'  ,  a  right  i 
iiave  his  expenses"  ta"-"d.  C  !e\.Berimli 
12L.  C.  J.  264,  S.C.  i    ,:*    '■      J.  C.  P, 

896.  Peremption.— C  r.  urv.jn  for  perenif 
tion— i/eW,  to  be  gran'  ,  --ohcosts.  Mengt»6 
ux.  V.  Turenne,  1  L.  C. o ,  <  ' '  S.  C,  &  Clwpmf 
V.  Aylen, lb., &  Gore  v.  >;■  -;.  Jb.,  k  8 L.  C.K 
454,  1857. 

897.  The  co8t.s  in  the  pereui  .  ..fapuitan 
at  tlie  discretion  of  the  coit  :<e  Bleu^^ 
Gauthier  k  Paris,  5  L.  C.  ■>  ■  ■••  8.  C,l«: 
478C.  C.P.  „,  ,, 

898.  Dill  on  sufficient  cause  .shown  on  iiilia''- 
the  court  will  not  grant  costs  of  peremption,  ll. 
11  L.  C.R.  494,  S.C.  18G1. 
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:«';  '..S    f'^i"/  ^runkipal   Corporation. -A 
ii,  S.  C.  R.  1805        -^         ^""raiif,  10  L.  C.  J. 

a<;.iin8t  the  HliPrifK^li    !"S"   «-l^t'il  (w  u  rule 
have  rhe'chmSf  ;;,:£i'^^,;7':/'!  t''""'"'  ''; 

day  ot  ^nle    notw,thsta,„li„g  tl,e   i.n.vi.i, ,  s    , 

lay  tixcd,  to  t ho  costs  of  fl„.",i ,    '  ■  '       '"- 

XXIX.  Ox 


COST.'^. 


31S 


'Kinjr.  s  ' '  ,"  u,"^^'  »;'•"'."  P^  "'e  value,  of  tl... 
litem  of  th.  nil  ;,i  -'''^''''''''^'^  attorneys  a,/ 
«o  I)>'.nel  a,  1  o    tl  .        ,  I^'''"-';'«N  of  tlH.  vah.t. 

-0.1  m.;:;'!ii,i;:t:;--;l -';!"..  appeal 

-'"t  a      r    ;  1     '  ■  '   ''  •l""'-"'r"t  i"  appeal  ,loes 
XXX.  0|.i.osiTHj.v  TO  Skizirk  kou 

""■o  ./     e      kl,  H         H       l''''r''  '!"■  "foots  of 
XXXr.  OvKiti.ouKKn. 


905.  ylwe«,f;„e,„,,_TI,e  antount  of  costs  >,.u- 

|j;.«-?s'rc'"j;'s;:.rg't,/;r*«;; 

«*«'  agaiiLst  tlie  party  acting  in  bad  iu,tl,, 


XXXII.  Pav.mkxt  ok. 


187? r  rrc^cl.'."""' '  "■  ^'  -^^^'  ^■^^- 


If 


r"l 
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917.  Tlie  non-pftyinent  of  costs  on  an  inciden- 
tal proceitiing  in  a  nuit  cannot  entitle  the  party 
to  whom  the  coPts  are  due  to  a  stay  of  pripceeil- 
ings  until  the  costs  are  paid.  Cutliiiy  v.  Jordan, 
19'L.  C.J.  139,  Q.B.  ]«75. 

XXXIII.  Prior  to  I.xsie  of  Writ. 

918.  The  plaintitt's  attornev  cannot  claim  co-ts 
from  the  (lefendant  tor  any  proceeding  before  the 
issue  ol'the  writ,  and  conse<|Uentlv  no  costs  arise 
on  the  mere  lodging  of  a  tiat.  White  v.  Foster, 
■\  \i.  L.  utio,  C.  C.  1«72  ;  ii  art.  i^4o  supra. 

XXXIV.  Privh.kuk  for. 

919.  A  plaiiililf  in  a  case  has  a  right  to  lie 
collocated  liy  privilege  tor  all  the  costs  of  his  suit, 
when  such  costs  are  necessary  to  (jlitain  the 
seizure  and  sale  of  the  delendant's  real  estate. 
Ganieau  v.  Furtin  ei  at,  2  L.  C.  R.  llo,  S.  C. 
ly^Vi. 

920.  On  tlie  contestation  of  tlie  reiKirl  of  col- 
location in  a  personal  action — JJcId,  that  the 
jilaintitf  was  entitled  to  he  collocated  \or  the 
whole  of  his  costs,  and  that  in  )>relerence  to  the 
lessor  of  the  lamse  in  whicli  the  gouils  were 
seized.  Jem's  v.  Kelli/  <fe  Murnui>:,  4  L.  C.  H. 
75,  S.  C.  lM5;i.  ■  , 

921.  A  seizing  creditor  is  only  entitled  to  he 
colhicated  hy  iirivih'ge  ii|hiii  the  jiroceeils  of  a 
judicial  sale  tor  the  costs  of  an  ordinary  action 
iiv  delault  settled  at  the  >um  of  X'4  9s.  henis  v. 
tit.  Hildire,  ')  L.  C.  H.  :it<i;,  S.  C.  1«55. 

922.  There  is  no  privilege  tor  costs  of  suit  in 
the  distribution  ol  iiioiieys  levied  by  the  sale  ot 
an  immoveable  pro[)erty  at  the  suit  of  the  plain- 
tiff. Lulonde  v.  liowhij  iV  Lufrinuue  ii  I'upiii, 
6  L.  C.  R.  192,  S.  C.  imi 

923.  And  on  a  rejwrt  of  collocation  and  distri- 
bution, wliere  the  attorneys  of  the  plaintiffs 
claime<l  to  have  their  costs  of  judgment  rank  as 
a  privileged  claim — Held,  tliat  the  cost.s  were  not 
privileged  unless  the  claim  were,  and  that  in  all 
cases  the  costs  tolloweii  tlie  nature  of  the  claim, 
lb.,  1  L.  C.  J.  274,  S.  C.  I85(i. 

924.  In  an  acti<in  in  tlie  Superior  Court  in 
which  judgment  was  remlered  tor  plaint  it!',  and 
tlie  goods  and  effects  of  the  defendant  were  sold 
in  course  of  execution — Held,  on  a  contestation 
of  a  collocation  of  the  iiioiiev  arising  therefrom, 
that  the  plaintiff  was  entitleil  to  be  collocated  by 
privilege  tor  his  costs,  according  to  the  class  in 
which  his  action  came  to  be  decided,  as  in  a  case 
decided  upon  the  merits  exparte  after  eiiquete. 
Michon  v.  Sleigh  &  Gagnori,6  L.  C.  R.  95,  S.  C. 
185t;. 

925.  The  registration  of  an  ordinary  conven- 
tional hypothec,  bearing  datesubsefiueiitly  to  tlie 
coming  into  force  of  tlie  registration  ordonnance, 
confers  no  privilege  for  the  costs  incurred  in  re- 
covering the  amount  thereof  Morin  <k  Daley 
&  Derousselle,  6  L.  C.  R.  W,  S.  C.  185(). 

926.  Upon  the  distribution  of  the  monevs 
arising  from  the  sale  of  the  moveables  of  tfie 
delenuant — Held,  tliat  tlie  seizing  creditor  has  a 
privilege  only  lor  the  costs  of  seizure,  and  not 

•tor  the  costs  of  obtaining  judgment.    Kerry  et 
al.  V.  Pelly  et  al.,  13  L.  C.  R.  163,  C.  C.  1862. 

927.  Where  the  corporation  of  (Quebec  filed  an 
opposition  lor  payment  against  the  proceeds  of 
the  sale  of  the  property  of  the  defiendant,  claiming 


to  be  paid  by  privilege  the  amount  of  tlie  asFopn- 
nients  on  the  property,  and  the  prothonotary  in 
il'.c  rejiort  of  distribution  coUocated'the  plaintill 
f(jr  tlie  whole  of  his  costs  taxed  in  the  causp, 
whicli  the  opponent  -  contested — Held,  maintain- 
ing tlie  contestation,  and  continuing  the  judgment 
of  the  cotirt  below,  that  he  was  only  entitled  to 
lie  paid  by  privilege  the  costs,  as  in  an  acli n, 
decided  up(jn  the  merits  exparte  witli  cnqueti'. 
Al/'ourd  &  'jhe  Mayor,  &c.,  of  Quebec,  il 
L.  C.  R.  143,  Q.  B.  1863. 

928.  On  the  contestation  of  a  rcp')rt  of  colic- 
cation— //e/(/,  reversing  the  judgment  of  tlic 
Court  of  Review,  that  the  party  at  whose  instaiici; 
the  immoveable  pro)ierty  was  sold,  had  a  pri\il('j;i' 
tor  his  costs  of  suit  ta.xed  as  in  an  exparte  (;a,<i' 
at  eniinete.  The  Fn.ftern  Townships  Hank  k 
Pacaiid,  17  L.  C.  R.  126  &  2  L.  C.  L.  J.27ii. 
Q.  R.  1.^66. 

XXXV.  Ranking  of. 

929.  The  costs  of  action,  as  accessory  to  tin 
principal,  rank  before  a  hy^Kithecary  claim  ri- 
gisterecl  subse(iuently  to  the  obligation  for  tin 
amount  of  which  judgment  has  been  renderol. 
but  jireviously  to  the  judgment  condemning  tin 
deteiidaiit  to  the  payment  of  costs.  MarcliiUkv 
y.Mooncy  <fe  The'Qvthec  Buildiilf/  Society  i 
Little,  ^L.C.li.  122,  S.C.  1858. 

XXXVI.  Rkcoverv  of. 

930.  A  party  who  has  succeeded  in  a  cauw 
may  take  execrution  for  the  costs  rf/.v/crtiV.s' to  hi- 
attorney,  if  it  appear  that  he  has  paid  such  attor- 
ney, or  "that  the  attorney  has  abandoned  suclidi-- 
traction,  or  has  given  "a  consent  that  x 'cutiim 
should  be  sued  out  in  his  name.  Beauchine.  v. 
Pacand  &  JJespris  &  Leclerc,  15  L.  C.  R.  \% 
S.  C.  1^65. 

931.  Where  the  plaintiff  compromises  with  tli; 
defendant,  the  latter  agreeing  to  pay  costs,  tli- 
plaintiff  cannot  enter  his  action  for  the  costs,  iioi 
does  the  demand  for  distraction  of  costs  in  tho 
conclusion  of  the  plaintitt's  declaration  takeaway 
from  him  the  right  to  compromise.  Hiherik 
Iai  Fahriqne  St.  Jean,VA  L.  C.  R.  66,  Q.  B.  1861. 

932.  Where  the  plaintift'  sued  the  detcndan; 
for  the  amount  of  his  taxation  as  garnishee  iiu 
case— 7/e/rf,  that  the  amount  allowed  by  wavoi 
taxation  of  a  garnishee  is  recoverable  by  suit  at 
law,  but  onlv  alter  being  demanded.  I'lantew 
Parke,  15  L".  C.  R.  152,  C.  C,  &  BrnneUe  t 
Sampson,  14  L.  C.  R.  12,  C.  C.  1863. 

XXXVII.  Right  to,  see  Liability  to. 

933.  The  plaintiff  who  sues  in  forma  paumi' 
may  recover  costs.  Giroux  v.  iVe«ara,  3  Rev. 
deLeg.  391,  K.B.  1819. 

934.  An  attorney  prosecuting  in  his  own  action 
for  costs  due  in  a  former  cause  cannot  have  juJf 
ment  for  costs.  He  is  entitled  to  the  amouiitc: 
liis  disbursements,  and  no  more.  Volliers  t 
JJuhamel,  3  Rev.  de  Leg.  392,  K.  B.  1H19.      , 

935.  When  a  plaintiff  recovers  no  more  lliaii  1= 
paid  into  court,  and  the  sum  so  paid  in  w 
tendered  before  the  action  was  institutal,  tjf 
action  must  be  dismissed  with  cost.-*  agBiii?t^tr- 
plaintift'.  Woodrington  v.  Taylor,  3  Rev.deUg' 
393,  K.  B.  1820. 


XXXVIII.  Securi 
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i:MO«  V.  Black  'iR/.r?!    ?-'''.,"'"  '■''  '"  l'i"i. 

opposition  to  a  l>i  ,'"?•,.■  '•''''"■■  '"•'^"^''" 

«'t  Ibrtl,  in  a  co,    „  ■'        '       'i',''  ?,""'''  "'''^ ''"'•'■ 
Held,  tlmt  tlu.  (,n,„,.i,-  ,,  ,    ''!  '  "'  l"'""oiuT~ 

name-o^      '^;;:!acr■'Tl;'•r''''"''- 
'■oul,ri,c  gra   t"  i  ,1,,  a    '     "",""  '"^"'  '"'  "^I'f"'''' 

!'■  C.-H.  314,  Q.  H,  jy,;^;'^'   'i^    'ft./f/(e»to',    12 

WO.  An    inlcrvciiiiiir   \,,.riv   ,„.  i'   • 

inu.tnl.o  tender  tlu.  ,.,^"ni.'c.,i',;:!T;'''''' 

H'covor  his  Jost  4  t  '  '"•|?'"y'""'n,„M,„ 
Ihe^  be  an  ugre.n;;:rj,  ,  '  ™'"'';. --!'• 
M-m  siipm.  '""^^•^''-•'^■Jf^'^jcfeans. 
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i(i!».s.('.  18:7- 12'  '  r  ;'"'/'r;'"'"/'  21-  c.  .1. 
''^''•.  wiu.JvViHmi/i;^^'''!,^'''-^'»''''7. 

'H"'r  jii'l^n.ent    renM        •      ,'  '\ ''"'    F"vinco 

!^«;;,  9.S7  A  101 1  ,v-;«       "'"  '^  '"■'■^'  ^^''  »«■*. 

''''''ii-aM'';;^!:ii:itrf'H''^'"""*^"^ 


XXXVflf.  Seci-rity  >„r. 

042.  An  officer  stationed  will,  his  re,r;„„    ,  • 
'lie province  cannot  be  coini,,    ,  1        '•*-""'■"'  '" 
for  cost.'..    .SVWe,.W    i  ^  «      ;  "^.''■'-"  "''^^'''-'ty 
Rc^  de  Leg.  347:'k.'b.  Jfio/'"'''^'"'^  ^^  "''  "^ 

j     'W.  Householders  resident  within  .i,„ 
are  goo,  securitv  for  eos  s  a.  "  <lie  province 

1'^  justify.     X  etal'  v     o'"  ''  '''^''''"'  '< 

Rev.  de  leg.  348,15  .'i^islo  ^'"■'^""  ^^  «^''  ^ 

'  1.02  199  K   R     id'  *  „^  confra,  3  Rev,  de 
I  l4'  348,'  f ;  B."  ^  ^"'"■"  ^  ^'"•'•^*'  3  Eev.  de 

946,  Where  a  defendant  files  an  ex. 

e  onii  ,„  a  case  where  a  rule  has  ^  '  "    "  j° 

|;l"«ietl    Spteir     S"'    "T^"  ^    °"   ""- 
l^^'oW,  after   ttndnf  ?   ''"'    ''    ^'^""i  o' 

I      .  uiat  an  officer  of  the  court  c6uld  not  a.k 


rrctnoe  3 /,.»''"'''•'«■  '•'■-''ii'-K  out  of  tlu- 

''H'tSrcn,!;SrS'o?^r''^^'^''^ 
"•ant  is   not  enti   Li  L      °Wl"'""">'.  "'«  oppo- 

plaintif,'  in  s,    1  "  .    ,'°  :T'!'-".V  'i^'-  «>sts,  't'ho 

;'"'i"^',  I'ut,  on    he  coXa  v";i  '?  K''^  P'"''' 
"1^'  tlie  position  <  (•  ,1- 1      f  ^  '  "" .  ""■'y  occupy 


g've  security  tbr  r  s  I  V  '  '■':  l*"'>"teJ  to 
"loney.  Mannlt,,!.  7  ''''I^;'/''  "  nun.  of 
S.  C.1860;  29  C   C  •    ■   ^'""^''  ^  ^-  C'  J-  300, 

li.nits'of  the"  prSc^f  \T  'Tf-^^YOuA  the 
•or  costs.  ^ItetZ  '  i'""I'  '^  ?''''  •'^'^"'•''fy 
5  L.  C.  J.  53,  S  C   I860     "''"*  *  ^"""^  «^«'' 

Co!f,fcii;'^i'nTX"w:s"  "^^^  '°  ''-  P"vy 
^ecuri,/ for  costs- W.//"^"'''^.^^  ^  PaiJ  ^ 
•lent,  that  on  arc  mnTo^^'.r  P'""?  «'  ■'e'^pon- 
transcript  of  ^he  oeL  •'  ^''"'^  ''"«^''  °'  the 
*<ecuritylight  be  orderei /"f '•'•'''  '^'"P^^'t  ^r 

est  a^ded  to  C  Drincrnal  '''°^"  '^'''  '''«  '"t^-- 
fire  insurance  5^lfc7exari600r'''r^  "^"u* 
appeal  was  granted  u^n  deSif  o?/9nn''"^'  ^^"^ 
rity  for  costs      7'A«  /)..  V    Pi?.    °'  *^00  as  secu- 

I860;  62nd  R.  of  ^^'c  C  P   ^^  ^^  ''■  ^5'  C,  C. 
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<'n(itlc(l  to  ciill  ii|Hiii  such  iirliiT  i|ii«'-inil  It'  (ml 
ill  Hi'i'iiritv  lor  ciphIs,  Hiiiiariiin  y.  Jfonaciiia  et 
<(/..l  I-,  0.  .1.  IIS,  S.  C.  lHr)!>, 

!Mi2.  Anil  il  in  iilso  c<>iii|i>  U'lit  tiir  liiin  to 
<lt'tnmi(l  st'ciirity  liir  cosIh  nil'  r  lilinji  "lu'li  liim- 

ICHtUlioil.        Ill 

!M>;i.     'riu'  iHTHDiint  iiiiilcrtiikiiif;  111' otio  pciNoii 
u-  Hi'curily  lor  ciwtn  in  iiiHiilIliifiit.     I'titi'cm  v. 
n'/iiliif!/,ti  li.  ("..I.  10.  S.  C.  IsOl. 
Ulil.  A    iKm-ri'Hidc.l    plikiiitiH'    wiio   1ms   cuii- 

ll'HlCl!    llu'  (l|)|H>Mili(lll  lllllll    (111|K1SIIMI    is   licit    l»     IMll 

1(1  jlivc  st'ciinlv  lor  costH,  Afurrill  v.  Miirihuiiilil 
tl  ill.  it  AN'.v.v  V/  //.,  II  I,,  C.  J.  II),  S.  C,  Ifiiil  ii 
urls.  ;i.si;,  <I,S7  »V  lOil  inJiiU 

'.Hir).  Mniiiiii  Hn  ^M•ll'l•ity  for  costH  is  in  tiiiii", 
iillliii\if;li  iiiiiu't'  tin  ii'iil'  lins  Ih'cii  jiivoii  iiOcr  llic 
liiiir  iliiVN  Irdiii  llic  ii|.|H'iiniiu(',  IT  tlic  iiintinii  lio 
iiiailc  nil  tlic  l^'  I  liiy  nftlii'  Mciiivst  Icriii  I'l'rnj 
V.  T/ir  St.  L,('r,iiice  (iniiii  H/iriiliiK/  A-  FIiki'I- 
iiii/  Stonufi:  ('<(..  ">  I-.  C.  .1.  •I'll.  S.  C.  IHlil  ; 
(ili'iiil  K,  (irl'..  V.  I  .  I'. 

!M'p(i.  Tlic  plaiiilill'lH  IhhiikI  In  imtilV  tlir  licli'ii- 
<liiiit  llml  M'ciirity  liir  costs  his  liccii  j;ivcii,  iiiul 
lliiil  a  (Icinaiiil  ol  jilca  ami  lin'cclnsiin'  witliniil 
such  notice  life  iri'c;jiilar,  ami  will  lie  set  aside,  lis 
also  u  jiiil^zinent  of  the  [imi  lidiKitiify  rcmlereil  in 
the  cause  in  liivnr  of  the  |iliiintiir  crealiiii;  such 
liifcclosure  as  valid  and  ii'reirular,  Jtrxii/  Ac 
li'oiirk;  V.\  I,.  V    U.  172.  l»    1{.  l,si;2. 

lHi7.  And  •  here  |udj:nieiit  1  lis  lieeu  so  taken, 
the  deteniliint  iiuiy  ohtaiii  relief  hy  iip]iiisitiiin  or 
.s'iiiiptc  rti/iK'/c  ti/iii  tl'(ij)ii(iiii/iiin,  or  hy  an  a|i|ieiil 
lo  the  Court  of  Queen's  liencli,  hut  if  li<'  take  his 
renieily  hy  a|i|ieal,  ihi'  court  will  only  ■iraiil  the 
Costs  of  the  Court  helowuml  tlieilislpurseiiicnis  in 
iip|ieiil.     III. 

'.His.  When  n  plaint  ill' nofrlects  to  |iiit  in  secu- 
rity lor  costs  within  the  delay  lixed  hv  the  court, 
his  action  will,  on  motion  of  delci'  faut,  he  ili.s- 
mis.sed  with  costs.  ('anluiKiui'  \ .  .  ■  -on  et  il  , 
12  !..  C.  U.  104,  S.  C.  lS(i2';  1211  C  I'.,  &  (i. 
;i.i  Vic.  cap.  17. 

'.'Uy.  When  two  or  more  dcl'cndanls  severally 
iiKi.e  for  seeurity  Hir  cost.s,  separate  liond  •  mmisi 
lie  j;iven,  hut  (lie  saiiie sureties  in  ciic)-  ,.i.  •  will 
he  sutHcieiit.  Bell  et  al.  v.  Knuwllon  e>  'il.,  13 
I..  C.  Ii.  2:{2,  S.  C.  ISli;!. 

!I70.  Where  the  plaintilf  left  hi.s  domicile  in 
Lower  Canada,  and  went  to  reside  in  the  United 
States,  upwards  of  two  months  alh'rthe  ret  urn  of 
liis  iiclioti — //(7(/,  that  a  motion  tiir  security  for 
costs  would  lie,  iiotwithstandiiifithe  rule  of  prac- 
tice, providiiifi  that  motion  ll>r  .security  for  costs 
must  lio  made  within  liMir  days  from  the  return 
tif  the  writ,  provided  that  motion  was  made  on 
the  Hr-:  liy  of  the  term  next  al>er  the  discovery 
hy  th>  ietendarit  of  the  change  of  resideneo,  and 
tlie  facts  are  estahlished  hy  affidavit.  Stalker 
V.  Hammond,  8  L.  C.  .1.  1;>7,  S.  C,  18G4. 

971.  And,  in  a  siiniliir  case,  hel'l  that  security 
for  costs  muy  he  demanded,  iilthough  it  he 
shown  by  alHdavits  that  the  plaintitl'  has  a  place 
of  husiiiess  containing  valuahle  stock,  and  a 
domicile  in  the  cit", ,  and  his  absence  is  liflieved 
to  be  temporary,  ;imelv  aKiut  three  months. 
/.'■'OS  V.  Jacobs,  '.I     .  C.  "J.  2:i,  C.  C.  1SG4. 

972.  On  a  motio  tor  renewal  of  security  for 
cost.« — Held,  that  [wn  the  deatli  of  a  party 
giving  security  for  costs,  the  defendant  was 
eiititliMi  to  another  surety,  and  that  no  waiver  of 
that  right  could  lx>  set  up  until  the  defendant  has 
received  notice  of  the  death  of  the  surety  by 


residing  in  England 
lijriiied  and  believes, 
rcjei^led.  MeCilllorh 
'/"il'  Juiieiiii  Hunk,  1 1 
2;i  ('.  V.  &  12S  C.  C. 


deiliiiieiiilion  in  the  n-iiiil  nianner.    Graiityer  \, 
I'arke,  15  1..  C.  \i.  l:U,S.  C.  IMC. 

y7.'t.  (JoriHirations  must  give  security  llir  ciift- 
in  cases  wher  the  law  conipils  private  indivi 
duals  to  do  so.  The  Columhian  Iiinuriineu  C'/. 
V.  Hendenoii,  1  L.  C.  L.  .1.  Its,  8.  C.  IHii.'J, 

1)7  t.  l''or  Ihe  iinrno.se  of  ordinary  security  lii 
costs  it   ;■   a  ,  .  ry  that  the  surety  be  imi- 

prieio    ol  imiiioveabie  iirojiciv.     I'Hei/  el  (tl.  \ 
.\frL„ren  et  at.,  17  L.  C.  U.  2117,  .S.  C.  \m\ 

!)7.').  .Security  lljr  costs  cannot  be  exacted  Inin 
any  person  residing  in  Lower  ("aiiaila,  even  s[^^ 
jxisiii  glie  was  not  a  householder  therein,  and  liii- 
another  domicile  out  oi  Lower  (Canada.  I\'i/i.iii<l 
V.  0,/ilrie,  10  L.  (;.  .1.  2(11),  S.  C.  Irtiii;;  2'.l  I'.  (' 
'.•7ii.  An  allidavit  in  sumKirt  of  a  motion  iln 
security  liir  costs,  to  Ihe  elh'Cl  ibat  the  deponiiii 
is  personally  ai'ipiainteil  with  the  plaininl'y///, 
reiirise  d'innliuire,  and  that  he  has  no  donniil. 
ill  llie  province  of  Lower  ("iiiiada,  he  hiivin:. 
since  he  became  a  jiarty  in  the  cause,  ceH<eil  lu 
reside  therein,  and  that  he  is  now  permanenllv 
as  deponent  lias  been  iii- 
is  insiillicient  and  will  i. 
V.  Riiiith,  ii  Hennmiiii  \ 
L.  C.  ,1.  2.'),  S.  ('.  's,;,; 
I'.,  5Sth  U.  of  1',  (■  I  .1' 
!)77.  15ut  a  partv  in  a  cause  whose  motiun  lii: 
security  tor  costs  lias  been  rejecleil  on  iiculmih: 
of  tie'  insiiHiciency  of  the  allidavit  will,  e\ri 
after  I  he  (M  use  has  been  inscribed  lor  einpietc,  I. 
allowed  to  renew  his  motion,  supported  by  liir- 
ther  allidavits,  and  such  motion  will  be  griiiilc.1 
lb. 

1I7S.  And  a  Ibreign  intei\  einng  party  aim,  i 
gn.n  security  Hir  costs  to  the  plaint  ill' /)«/■  a 
lu'/.v  d'iii.ildiiee  can  deinand  security  Ibr  oi-i- 
from  till  iilaiiitiil';(»(r  o //('/.•fc  d'hislaitei'.  on  |iri'- 
ducin;;  hdavits  to  show  that  the  latter  lm«  Icii 
the  pri  I'e  peruuiniutly  since  the  inatitutiiuio! 
the  action.     III. 

117!).  And  that,  altlioii<.;li  it  apjiears  that  i:,- 
plaintitr  u«r  reprice  d'iii.'<l(tiiir  had  left  tlic|iK'- 
vince  belore  the  intervening  party  came  into  iLr 
suit.     lb. 

1180.  Seci'.rity  for  costs  can  only  be  deiniiiulw 
by  a  citizen  "from  a  foreigner,  but  when  lif 
foreigner  has  >iiit  in  security  he  beoomes  pn  .".| 
from  his  /  :..ay  of  foreigner,  and  i--  i  h  i  |ar 
wit"  the  Liii/.en,  and  can  demand  seen;-;';,  m 
(.  from  iLo  latter,  if  he  change  his  iluiiiicilr 
;,  rei.     i;ountry  during  the  iiendeiicy  olfln 

i.  All  i|X)sant  who  is  not  also ilcfemtot, 
appealing  from  a  judgment  dismi-'-ing  his  ii|i|>>- 
tion,  is  bound   to  give  securitv  cost.s  only 

Ferrier  &  Dillon,  10  L.  C.  J.  :^2i;,  Q.  I),  istiii. 
1)82.  Where  a  jK'titory  action  was  hrn  'it  1) 
the  curator  to  an  absentee  to  recover  )wsM.-.ji'j;. 
of  ft  certain  property  tjelonijing  to  the  aliseiilft- 
Held,  on  the  motion  of  ilefendant  for  .seniritf. 
that  ft  curator  bringing  an  action  es  quiil  \s  nit 
iiound  to  give  security  for  costs.  Parent  w  qui 
&  St.  Jacques,  2  R,  L.  91,  S.  C.  18G7, 

983.  On  a  motion  by  the  contestant  that  tfe 
opposant,  who  resides  out  of  the  provinco,  t* 
oniered  to  give  security  for  costs — Held.  [\mA< 
opposant  was  not  the"  aggressor  but  tin  ■■"- 
attacked,  and  was  therefore  not  kiunil  i" 
.security  for  costs.  Dupre  v.  Caalara  &,  Car.: 
&  Larochelle,  1  R.  L.  40,  8.  C.  1869. 

984.  When  a  defendant,  alter  jiidgmeni 


I 'See  note  to  art,  29  C.C- 
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A.w/,.^yv:i;;4i.i;::';::';:;h'';5^ 

MliiM\     flClMlS    l»j    tiu    ll 


l^fiHi  497  0'.  C   ;  ■    ■  •"^'^'  '^'  <-•  "■ 

-'i'O-  III.'  rule  m,„inn^^  xov.umy  C.r  n.^N  (. 
If  miiili' widun  lour  .liivH  uC.  ,,  ""^  '""'•V 
MiMt,,„n,,|,...|  wi,     I    •      ,  ''"niol  .union, 

l"ro.rtH,an(l  noti,,.  that  sir      iv    •  1  '^ 

Miimcnce  to  run   Ironi  Hi.-  ,M       •  - 

!  •'  /  17'  IS  r    Ir    '■^'"■'■''''>^r  et  a/.,  l;i 

mmm 

iKIllOIC.  (;  i>      '"■.  I'l.  c.  J.  ,-.  s,  c. 

i*95.  The  master  of  f.  forciirn  . ,  .  ...i     1      , 
fcl'i';?'^   per'ni.«sion    to    nrnoeed    Vn    /■-■-    ' 


|'S«notetoart,29c.  C.-Ed. 


S.r.  IMH7l,m'(j"c'V 
'I'^'rir.M.ir'TlrrMi'l''";?'''"''''"'-"^^''''^^'^'''' 

'-r,i,J;::,,t';;r..::;r,;;r;^;;':;'';r  "''•'"' 

",'«t«'MH,lor..,,M,ri,v  (,r     J        T?     '  ''','.■•■":"' 

t;:^';r7i,7"i'7;H'''-''*- 

-,nv,n.ieon..n,'r,,^;:i:::  :;;!'^^^ 

.Vav,v  ./  „/     1  i  I     •,;""''  .';.'•  •''•'I;r''l.     A'v<<v7/  V. 
,;■'/".''■  '■  •  ■  l-'<',S.  (■    |{,  H72. 

"m\""  i;.\e,lP''i'i;;'   '»>•  ^^-nty   for  cost. 
120,  sec   2   0   C    P  •'• '^''"*' ^- ^- io7.5i 

217,  Q.  B.  1874  "^^  '%«"^  1«  1^.  C  J. 

1008.  The  teinpori-v  ab-^enpr  nf  fk- .  1  •    -^ 

reside  therei.r  W«  '"'    '""l'-^'  '^°',"""'«  '" 
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lOOlt.  WliiTt'  nil  ii|v|ili('«li()ii  wftH  mmlc  hv  tlir 
liliiiiitirt'H,  iion-rc.-idcnt  iii  the  |irnvim;c,  hmUiiij;  to 
lie  ulldHcil  to  jrivt' fcciirily  lor  rof^tn  hy  -.'iimliiijr 
li  Jinlii'litl  liy|)<>lli('(!  oil  n'ikl  t'ftHtc  111  ill'  ,>ri)viii('i' 
—  //t/'/,  llml  Hiirli  an  iippliciitiim  cimi.!  iidt  U' 
cnlfitiiiiuMl,  Mill'  vfl  loii('|Hi-il  tlic  iiininT  ill  ciiiirl, 
wlicrc  nil  |iiiiticiiliir  iiiiicmnl  cil'  inuiirv  wu-  ^|K'(ti- 
lit'il.  Thr  Ciinadifin  Vfipinr  I'l/rllvn  i'n.  v. 
*•*(/«',  lit  I..  ('..I.  III).  S.  V.  1H71.  ■ 

1010.  A     ll('|l<l'^il   (if  IIOII    II-     :-l'Clll'it.V     WlT    COSlM 

after  iiiitjrt',  iiimI  vvitlmiil  iilijcctidM  liy  ilclriiilaiil, 
in  HiilHcii'iil,  witlmiil  any  special  alinwaiicf  nt  it- 
HiitHoicncy  liy  tlic  I'diul  or  a  ,iiiil>.'i'  or  tiic  pi'o- 
llioiiutarv.  The  Ctiiiiiihi  Kjiniit  Cii.  v.  Fohy, 
20  L.  C.'J.  IHO,  g.  ii,  ls7r.  \  art  '.>H7  mipra. 

1011.  A  plaiiiliir  nsiiliii^' out  ol  ilic  province, 
fonleHtinjr  an  op|Hi,-*ition,  iiiii.-t  on  ilenniii'l  ijive 
fecuritv  tiir  co'i-.  MrAdiniiK  v.  Shiurl  iV 
Fni.w,  1  Q.  1..  K.  :!;V1,S.  ('.  IHT'.  .V  art.  iW"  .-!»/"■"• 

1012.  'I'lie  ihiition  lor  sceiirily  tor  co-ts  should 
lie  .-erveil  n|iiin  the  parlies  witliin  tiiiir  days  from 
tiie  return  ol  llie  writ.  Li/iir/i  v,  (Ininuni'l,  (i 
K.  Ii.  71.1.  S.  ('.  Irt7r>;  107  (J.C.  I'. 

lOl.S.  Where  one  of  two  plainlitl-  i-  resident 
nliroail,  and  the  other  in  the  proviiii  e,  the  emirt 
will  not  eoiiipel  the  ah-ent  plainlilV  to  j.'ive 
."eeuritv  lor  eosls.  lii'dinln/  c/  ill-  v.  J''li:rk,  20 
L.  C.  J.  ;U)l,  S.  C.  Ih7(!. 

XXXIX.  T.utiFi''  OK. 

1014.  A  pliiintill'  may  in  some  riwes  recover 
co.its  us  of  the  Sii]ierior  Court,  tliou;:li  iii»  jiidf.'- 
ment  Ih  liir  X"i  onlv.  (iotlliinil  v.  (ihiiiix,  3  Kev. 
deLo;r.  ;h',)1,  K.  iJ'.  IslC. 

!01;).  In  an  action  instituted  liel'ore  the  coiuinp 
into  liircoof  the  new  taritl',  Imt  in  which  judj;- 
incut  has  heen  rendered  sulisciiiicntiy  thereto,  the 
costs  are  ta.xahie  under  the  old  tarilV.  Tiiii.stull 
V.  liobert^nn,  1  h.  C.  U.  47C,  S.  ('.  1«.')1. 

1016.  Anil  in  another  ttif^L'—I/iltl,  that  the 
date  of  the  filiiiy:  of  an  opjuisitioii  in  the  slieriff's 
cifHce  ftoverned  the  costs  a-  reiriirds  theoii|Hisition, 
and  that  wliere  the  filiiif;  was  liellire  the  coming; 
into  force  of  the  new  tariff,  though  the  return 
wan  fiuhscipient  thereto,  the  costs  were  ta.xable 
under  the  old  tariff.  Dehri/  v.  Qiii(/  &  l>e 
Beaiijen  &  Qui;/,  1  L.  C.  K.  Jii.'i.  S.  C.  1851. 

10i7.  On  a  ji'idL'meiit  liir  fifty  dollars  and  costs, 
as  of  the  lowest  class  action  in  the  Superior 
Court,  the  new  tariff  e.vistiiif:  at  tlie  date  of  the 
judfrnient  for  cases  uinler  two  hundred  dollars 
must  apply-  Fortier  v.  Trmleau,  15  L.  C.  J. 
252,8.0.  1«71. 

1018.  Until  the  promulgation  of  the  tariff  for 
cases  in  the  .Superior  Court  under  two  hundred 
dollars,  the  tarifl'  for  cases  over  two  hundred 
dollars  governed.  Brennan  v.  Molson,  16  L.  C.  J . 
253,  S.C.  1872. 

XL.  Taxatiox  of. 

1019.  When  a  party  moves  to  revise  certain 
items  of  taxation  in  a  bill  of  costs  hy  tlie  pro- 
ihonotary,  he  tliereby  waives  his  right  to  object 
to  the  other  items  of  taxation,  and  a  second 
motion  to  revise  the.se  will  be  rejected  although 
the  party  moving  offers  to  pay  the  costs  of  his 
second  motion.  Kerr  v.  Gugy.  10  L.  C.  R,  47H, 
S.  C.  1860. 

1020.  The  issue  of  an  execution  for  the  amount 
of  a  judgment  and  costs  previous  to  the  taxation 


of  the   costs    is    illegal.     Ainlcl    v.    Ansilin   ii 
/l,w/i»,  15  L.  r,  H.  272,  C.  C.  1864. 

1021.  The  coHtH  in  a  contested  citic  muct  L 
ta.xed  before  exi'Cution  cull  issue  t<ntheiii.  Luie 
genu  v.  Martin,  3  It.  L.  447,  S.  (".  1871. 

1022.  The  iiroihonolury  has  power  to  Ihx  ;«  ImI 
of  costs  in  the  iibsence  of  a  judge,     Lj/lirh  il  n/ 
&  Ti/rr  &  St.  Amour,  5  K.  !..  417,  S.  C.  l^Ti 
470  (',  C.  I', 

1023.  Hut  a  bill  of  cosls  ta.xed  by  the  prml;  • 
notary  iiiav  be  revised  by  a  judge.     lb. 

1024.  Where  a  parlv  had  tiiiled  to  sliui  ; 
certain  of  his  ile|ii>sitions,  the  protlioliolary  iiin. 
reliise  to  draw,  certify  or  tax  such  party'-  lull. 
costs  while  tliei|e|io-itions  remain  so  unslaiii|«,! 
Kmond  v.  W<ii.'<,  2  Q.  L.  H.  isi,  S.  C.  lM7ii. 

XLI.  WiiKiiK  NO  JrnisiucTioN. 

il)2.'i.  Where  a  case  has  been  inscribed  in  i  ■ 
vision,  and  after  hearing  it  has  been  discuvci.i 
that  It  is  not  susceptible  of  revision,  and  \l< 
court  has  theretbre  no  jurisdiction,  the  parly  i 
scribing  must  pav  costs.  Berkel  v.  Bonidlir, '., 
I..  C.  J,  54,  8.  C'.  H.  1868. 


COUNCIL  OF  TIIK  I'.AU— S-r  lUil 


COUNCIL  OF  TKKNT— ,SV«  HUD. 
SON  BAY  COMPANY. 

COUNTY  COUNCIL— ^Sff'e  MUXICI- 
I'AL  COlirOKATIONS. 


COUPE  DES   BOIS— See  SKIIVU 
TUDES. 


COURT  HOUSE  FEES. 
I.  Payment  of,  .fee  PROCEDURE  Kktibn 


COURT  HOUSE  TAX— /See  SHERIF} 


COURT  RECORDS. 

I.  Evidence  of,  see  EVIDENCE. 


COURTS. 

I.  Dl-TIES  OF,  1026. 

II.  Oi'iNioN  OF  "kmbers  OF,  1027. 

III.  Powers  OF,  1028-10.38. 

IV.  Rules  op  Practice  of,  1039-1041. 

I.  Duties  of. 

1026.  The  courts  cannot  refuse  to  give  efe 
to  an  ex  post  facto  statute  <>  liich  is  clenrlvfoj 
its  terms,  kegina  v.  Madden,  \^\j.Q-^'^'' 
Q.  B.  1866. 


)(.  Oi'iviKN  Of. ; 


III.     I'oH  /  lis  OF. 
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C0[J11TS. 

II     <>'''M<.NokMk.M|,k.b.Sok. 


s  If.  IM.  K.  If.  ix:4     '^"""""^  "/  -»A,„/,,«/, 


III.   I'dWi  ii.s  Of, 


,.inuni■.iV':;;:;;:;!^:;''!;:^•f '■'';;.'-'.•■■. h, 
I  ;i»ro  in  an.„i.::  :inCr^',;,^T'\'ui 

Ki'v.  (].•  L,.^-.  ,t|;(,  K.  If.  I.M|(i     ^         .tfNV//(-, 
HI2II.  A  liiirri.Mfi'  iimMiiiit,.,!  ,,.  .1     1        , 

■IWninh,,-    V       '/'     '"     "l'l"'llltllHI]t  «J'  /HfVf    ,;„V„ 

KIl'lHs       ^""'"""•"'"••^l^v.cl..Lo«."471 

'"■■"■  •'"  "  l«;tilion   li,r   l,al„.uV,.„n„.-   I,v  ,. 
I  luiirts  „1  jii,<tkv  ,„„j  ■    ,  '"la-//«7-/,  i|,„t 

i.s..-^;;i:a^!;;:i;rS'S^;r^"'''?'^ 

i.C.  J.  4';  s!  ('  l's,;r''"'""""""  ^  •  ''^'-"i/^'^''.  •'i 
,    10ii3.  Action    wa^    l)r(iiiipl,t   .  . 

c-Mract.brH,.pua.|"S 
Inliopravcd  that  ll,.- ,|,.,i,„  ,     '  i '    •^  "'   '''"""■• 

court  lm,l"n„.    1 1,        nv,!^ '*'"■"''  "'"',''"" 

|c"nlr..ot  be  caiTi.l    "ut   a    |'  fir'';    "'".'   "''' 

iJSaJt:.S':7:;;;.^-;'j;-'-.po«.orto 

Ik  It  must  be  Hct  >u[ih,  'a,  "  '''■■''?>•- 

ftan.l,ng  27  &  28  V  '  c    ,    •    '     '"'i;o"'^'^r'."'- 
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")J«'in,'  A';:.,^'i:;t:„!;n'' ''; ;  •--  'o 

Ontario.   Ar,,,/  A-    /,  /!  '  '' Z,'  .  ";i""l»7  lim-  in 

'V.    1(1  I.K.s   OK    /'ll.wrUK. 

'"  ''••''-■e.bire       ,  1     ,  .,  ;■  "'"'■''■  '"'  "''I'l'  Cello 
'"•  "ll"»''l.      S   7  '"^  "ot 

^^nl2;/i!:;L;'i:£;i,';'''-'''va..,i..,,r,,... 
'v'hv';:,'';,;!'';::;;;:;.;;;^-''''-        ,• 

^i>.'n..,|  JM  !«,■,(),,„,,,'.  ^  "'"•'•  .l'«'l"'<v,|  a,„| 

''    ';"-).<•-//■        tu',''^'''^'''"''  "'"""I'^'not 

''ITlv>ndM.;ies,'/a    ^,';:,,7'''■*^"-',l''    '"" 
"•"■'■    M„r,m/,ar  y     )/  f'  Yk'"  """  ''i"-" 


conrrs  maiitial. 


'•    (  <IVVl(TIO.V    HY 
'I.    I'oWKItM      OK 
toll!  IS.   1()1.{ 


1012. 

'*^IIIOI(l)|\.\TK 


I'Ulll.K 


To 


■'"      Civil. 
'I' a  I  At,      BV, 


f.    (' 


'o.WK'iiox    HV. 


"'V inspector  for  ,,1;  *'  comlemnin.'  the 

''"^Wicnce  orn^  fn  *'-'    "ntained   11 

N  into  the  net    v       ''"^'."1""!  ' -'lice  enter- 

it'ii;cs!:r-^!irri-i- 


"  Cana,1a  En  /";';; ''''  ''"^"'V' at  Montreal, 

^JaMMarvull'lo-'Mrd,  fe^^^^^^  "i"'  '^"' 
"I'prol-riate,!  „r  n.isaMe  '«(.;,;  5,m"'"'''r"-^ 
wood.  L'ovcrninoMf  ■,■:....  ^^^  cord.s  of 

"char.,^,.  a,  ,ti  *''■■'  ""f'"";'''  '^  ''i^ 
"  kwi-er,  and  which  at  ,      A  ""","'^«''i'"  "ton- 

^^■nteMced  the  u '  t  ncr  i.  '"'  V"'"''  ''"'"'with 
'K'  i"'pHson.,rv  i  IhL  '  t'l^'  '"  .'^■''  l^^'"'*l'i«.^  to 
^/eW/on  ImbeaHcorp  ,,,"';;  VV'^^  ''">■«- 
tl'Ht  there  I„.d  hw,  ,  r,.',i  !l  '1  "  ^''.''  '""  "Ppear 

"iSCi:n^;i^^;H'"-^-icf 

"'^'  "--ra  t  of  c    ..nn-tine  T'"'''^'  "Vl^  ""^'•^"^r' 
and  the  fai-oner  ,^^'^^'''^•'•''1  «nd  void, 

II-    PoiVER.S 

CoritTs. 


OF,      SruOKDIXATE       TO      Cl7IL 

vvilh^o;  ^''f    {^''"wner    bein?  trlpd    fn,    a,- 
witliuul  ordei'o  (owinlj  <i  ....,     1  ■;.'         '^    tiring 

•'treet.s  of  Montr  rSir^^i;-  ^"^'^■^  '"."'^ 
(linate,  .m.-ohiierlike  and  0  \i  """•  "',*!"'^'" 
g^-io..erandnni;t:.;ii:;::Xtteeof 


'*    i 


I ;  I 
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CllEDITORS. 


CRIMINAL  LAW. 


382 


K;;l 


I     I 


it 

'Pill  If 


^  '■    II 


'  '  '  ■ 

Imticas  ror])n<  hnvinj:  issued,  iiioturj  «n-  iiiadc 
l<i(li-cluirL'i'  liiiu  iVuiii  tlKM'U>lo(ly  oftln'  inilitiirv 
aiitlioritic's— //«■/(/,  tliiit  it  iiiiiic'iirinj:  tliiit  tiif 
writtoii  cliiirL'i'  ii;;iiiiist  llii'  in'tiliuiifi' wiis  mio  iit 
li'loiiv.  he  iiiust  lir^t  lii'  lu'l'l  to  iinswor  to  tiio 
(•ntisl'ilnlfil  ti'ilmiml-^  of  the  jiroviiicc,  iinicci'diii;: 
iiii.iiT  the  coiinnnii  law  of  Knj:laii(i.  licloiv  a 
Mililarv  (.""Hit  under  the  Mutiny  Aet,  and  tlie 
Ai'tieles  (if  Waf,  can  le-aiiy  take  eo-nizanee  o1 
the  chai'L'e.     MrCiilli><:/i  <■.<•;*.,   1  l-   C.   K.  -Ili7. 

HI.    Vol.lNTKKHS    r.lAill.K    TO    TlilAI.    HY. 

1(114.  On  a  writ  of  hahea^  enrim.-  lo  tlie 
c.iinniandant  of  tiie  (iairis.iii  ofQnehce  to  liriiiji' 
upthe  hodv  of  the  (iciitioner,  a  vohmteer  tiien  in 
eiistndy  lor  alle>;e.|  hveaeh  of  ilisei|)hne,  stating' 
that  i"t  ili<l  not  appear  that  the  nn^eonchiet 
eiiared  took  jjia^e  while  the  petitioner  was  m 
iicfiri  i-vi;'P--//'7'',  that  under  2'.l  A;  :UI  Vie. 
eap.  12  he  wa'^  iiahle  to  lie  tried  hy  Court  Martial 
fur  ini-eomluct  uhile  present  at  a  jiara.le  of  his 
ctrp-'  Ihou'di  not  a<'tuallv  serviiiL'  in  tlie  ranks  ill 
tlie  lime.  I'ickuh;/  ccp.',  11  L.  C.  U.  270,  (}.  li. 
lt-t)7. 


COLTvTS  OF  IJECOItD. 

I.  What  aue. 

1045.  The  ina<iistrates  district  court  is  not  a 
Court  of  Reoord.'  IVocust  v.  Masson,  5  U.  ]-. 
557.  S.C.  1874. 


C0YENAKTS-/!5V«  CONTEACTS. 


CEEDIT. 

I.  Sai.k  ox,  see  SALE. 


o)i|iortunity  ol  estahlishinj.'  their  elaiiiiH  and  el, 
tuininjr  satisfaction  tor  them,  in  «o  liir  as  ili 
estate  sullii'eii  tiir  that  piii-po.-e— 7/f'A?,  thai  tli,\ 
liad  11  ri^'ht  lo  make  j:ood  their  elaijns  asprayol. 
ami  to  have  an  aceo\nt  rendered  hv  the  delii,- 
dant  as  curator  to  the  estate.  T/ie  Ailiirntu 
Gciiei-dl  V.  I'litr  c.i  mud.  k  McGill  ct  uL.'.f 
\j.  C.  H.  12,  .S.  C.  l.<)8. 


citniE. 

I.    DlTY   OK  .JniCK  •ITII  lli:i..\lUI  TO. 

101^.  Where  in  the  course  of  a  civil  nctn.i: 
the  judire  is  of  opinion  that  lia'jrery  or  i^erjuiv 
has  heen  eoinmitled,  he  will,  a- a  matter  ol  dun, 
order  tliat  tlie  oifeiider  he  prosecuted  for  iImv 
crimes.  Onilnii  v.  Liimotiliiunc,  17  L.  C  .1 
;!llt,  S.  C.  Ib7:i. 


CRIMINAL  ACTION. 


CEtDlTOKS. 


I.  Rights  of, 

104r..  In  action  h>/  wiff  for  separation.— 
Where  the  witc  hrouirht  action  in  separation  o 
proiierty  from  her  husbaiid-7/p«(?,  m  appeal 
l.acl  from  a  judgment  <li.-iiii8sing  a  contestation 
hv  a  creditor  of  the  husband,  that  ho  could 
oiilv  intervene  for  tlie  preHervatioti  ofliis  rights. 
Mdrchand  &  Lamirande,lO  L.  C.R.3i5,  <4.  U.; 

"  1047  On  Estates  Claimed  by  the  Croum.—TUv 
defendant  in  tlie  case  was  cu'-ator  to  the  vacant 
estate  of  an  illegitimate  person  wh-  had  recently 
dieil,  and  the  attorney  general  on  hehalt  ol  the 
Crown,  hv  the  opposant,  prayed  that  tlie  de  endant 
be  condenii.ed  to  render  an  account  of  his  ad- 
ministration as  such  curator,  and  that  all  the 
property,  Jiioveahle  and  immoveable,  belonging  to 
the  estate  be  delivered  to  the  Crown  « /i /re  ds 
deshfrAnfe.  or  de  hatarUse.  The  intervening 
party  cluimed  to  the  extent  of  £50,000  against 
the  estate,  and  prave-l  that  the  e.^at"  be  not  de- 
livered  to  tlie   Crown   until    tiiey    had    had   an 


I.  I)oi:s 


.Sl'l^l'KNU  Civil,. 


KM'.t.  In  an  action  on  a  policy  of  in-iira;.i.' 
thedetendant  ])leaded  by  dilatory  exceiition  thai 
a  true  bill  had  been  found  liv  ft  grand  jim 
against  the  plaiiitilf,  and  was  still  iiendiiig,cliiir.- 
ing  liim  with  arson,  witii  a  view  of  detran.lii!: 
them,  the  delendants,  and  that,  theretiire,  all  |m- 
ceedings  in  the  cause  must  be  stayed  anil  .-ii- 
pended  until  iie  (the  plaintitt)  should  have  krii 
trieil  uiKiii  the  indictment -7/('W,  that  tl.cc.TiM- 
eiiceof  a  criminal  cha;'ge  against  the  |ihiiiilill 
could  nut  operate  or  etl'ect  a  suspension  uf  pix.- 
ceedings  in  the  action  against  the  dell'inliiiii. 
Ma(]Hire  k  The  Urerpool  and  London  Fire  m.' 
Life  Lisiirance  Couqmny,  7  L.  C.  R.  34;i,  S.  f 
1S57, 


CRIMINAL  ADMISSIONS-^ 
EVIDENCE. 


CRIMINAL  INFORMATIOX-«,c 
CRIMINAL  LAW. 

CRIMINAL  LAW. 

I.  Amkx    .u;nt    of    Record    is    Crimim] 
Cases,  1050. 

TI.   A{'(<11TTAI„ 

A  Bar  to  Oiml  Action,  1051. 
Riijhts  of  Defendant  after,  1052. 

III.  ASSAI-I.T. 

Damanes  for,  after  Penalty,  1053, 
Liubiiityfor,  1054. 

IV.  At  riioKiTiES  ON,  10o5. 

V.  lUii.,  1056-1063. 

VI.  Rkjamy. 
Indictment  for,  1064. 
Jurisdiction  in,  10(!5, 
I'roofof,  1066-1067. 

Vil,  Cd.NKCiaACY, 
Indictment  for, W^?,,'m. 
What  is,  1070. 
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CIUAILNAL  LAW. 


y/.''  Conviction-. 
j'/.'l!of,\m,um. 

A.    iKK.UI.T,  1077. 

^f '''"'/'''"" for,  iniH 
All.   KiiiKiii.  loso 
^^^'^•J'-Vii.Kxncv    Cmmix.,,  r.,.Ks,    ,081 

h'c.strrat,  \  (),v,s 

*i"s;S::^^K - 

AAlf.    I.M.ICT.ilKN-r  " 

t«,r'';'«"^y;ifoi,  110,5 

W/ot,vv;,,  1107,  1)08  '      '^''• 

J-''r  Biniuin/,  Iloj),  ]j',n 
/"j'(w,.syV,-,,,v/,  1111.  1112 

f>«'  Qua.,/ie/,UU  f'''Vin-der,im. 


CIJLMINAL  LAW. 
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Arrowplirex,  lliJS. 
A-I.r.   K.u.K.  "    ^'''-^''^-^'.C.VSK.s,  1,,;;,. 

^,^:S':;;:'^i;!('-'^'''''<--M.7o. 

'^'J-y.  Tr,,,.. 

/w,V//^o/  Vrown  l„  r,;,h,    ,    :', 
(!'.'//'/.v»/-/V/.vo».,./,f,:"'^- 

'^'  WJ,  MaiToK  J.:„u„„,  US.!,  ilM 

r^/./,tha,!as'     .i^";'■^'''".»■rit,,■e.•ro,• 
""  ."'>_  .save  a,s  part  of 


Iiif'irmal,  \  1 


:'.-> 


;f  ('■'"!''"  <i»"(M^,  1126 
XXiji'j,*',;!f'*''*.'A  1128,  1129, 
feSS/''"^"Tj    "^"-"32. 

"Jllartner,  1,40, 

,^ ';^«<»,  1142-1 1',4.'' • 

•^•rnlfe'"""™.  1145. 
IWVJNfp^'"*'-' 1146-1148. 
IWJX   n    "''*''^^'  ll'19-llf.2 

I^ji  J154'"'""  ^°°"«    wirnlxTKxr   to 
''"~'^^^'ionofintoCauada,mB. 


nilitifr  (,/■  tilt  ,•,,,)„„         '",'    '"  ^'viiii'iico  iK.r  tho 

!?-<'M>r)u„nJe/  r.2iS!:;"''''^T^"-'"i,i 

"•'•o'e  the  note's  o,  0  ■   '    rt-'^'^  ,?'  ^''^  tf'al 
o  .-lunv  wliat  JJr(ra„,^on      ™  .^r""V  "">•  '"^o  «'^ 

yer,5ict   out   of'  coim      n      r'V'"'-' ""!»»  thoir 
^■C.K.52,q:b,T86.S.^'""'^   *    ^''''W    14 

n.  Acquittal, 

coiye,s  a  certiticato  of  acm'     a    *'"';""«'  «'"'  re- 
«•.]!  operate  a.s  a  Iw  to  a  v  e?!;i  "^''  '-''"'•tificato 

^^K"^'^^67^"^^'-'^«?^tel.'^t 

I^Snf'f£l^^J'£«^.f«-.--W,.eret,.o 
of  (ilitai'i  -u-  I    -    """S  "eon  tried  on  n   cha-, 

papers  the  motion  wL  rXoted    '"J'«f"'ent   an,i 


1  f 


1 '  i 


Si     ^ 


t        *:: 


!S  '   I 


CRIMINAL  LAW. 


AssAri.T. 


lor.  .  Dumnqc^for,  af'ir  /V/k/////.— Wlicrc  tlii' 
(Iclcnilunl  liiiin«'fiuMMvii'tcii  iiiid  piiiii^lii'il  liclinv 
|{cc«inl('|-V('cMirt  — //'•/'/,  tliiil  this  was  imlmr 
to  till'  iilniiiliirs  iii'lidii  ll>f  (liUMujji's  liir  tho  sumi' 
jissiiiilt.  M<irc/ii:i(iiiU  it  Giri/diir,  I**  li.  C.  .1. 
lit)  A:l  1!.  I,.-)I1,S.  ('.  It.  1S7:!. 

lOiVI.  Liahilitiifiii-.—X  iiiiiiiicipnl  corporiitioii 
is  lialiic  H>i'  iissiiii'Us  ('oiinniltoil  \>\  its  sfrvaiits. 
such  ii-'  iMiliccriH'ii.  when  the  n.-siiiilts  arc  pruycii, 
unci  atlciiiplcil  I'l  lie  juslilicil  hy  the  Cdi'pdi'alioii. 
The  Cniiinidlicii  <i't'  Mi'utnal  k  Duoliiii,  1.'! 
L  ('.  ,1.71.  S,  C.  U.  18J8,  k  IH  1..  C.  .1.  121, 
g,  U.  1-71. 

iV.    AlTIUlUlTIKS    (IX. 

11)55.  On  a  trial  tin-  lii.L'aiiiy— //<■/'/.  that 
Aiiici-iciUi  aiith.Tilics  Kiul.l  iiiii  he  received. 
HeHiiHt  V.  Crcanar,  10  1..  (".  K.  101.  Q    H.  l-<<iO. 

V.    liAll.. 


CRIMINAL  LAW. 


33G 


i  \ 


lOuG.  ApiilicatioM  was  made  on  n  petition  tl>r 
hahcas  corpus  to  admit  to  hail  a  prisoner 
cliarjred  with  the  mnrdcr  of  lii.s  vil'e's  mother,  llic 
prisoner  tilini;  allidavits  of  his  i'lnoccnce.  On  the 
other  hand  some  li>rtv  witnesses  had  hecn  e.\- 
amiiLcd  at  tli"  corontr's  inip\cst,  and  the  evidence 
ajraiiist  him  was  very  stroiii:.  Alter  ar^riiincnt. 
and  the  most  carcfnrdehhcralion  on  the  part  ol' 
the  judL'c  hetore  \thom  the  a|iplicalion  was  made, 
hail  was  refused.  Ciirrircau  exp.,  ti  I-.  *-'.  H. 
2111,  Q.  15.  IH.')!). 

1(157.  The  prisoner  heinj.'  contiiied  in  fiaol 
li]Kin  ii  cliar^'C  ol'arson,  in  set tin>r  tire  to  a  dwell- 
iiifr-hoiisc  while  jiersons  wert  inside,  i)rcsenled  a 
iK'titioii  liir  the  henctit  of  the  writ  of  hahcas 
corpus,  and  to  ho  admitted  to  hail,  .■iile>rinj^  that 
he  luid  applied  liir  his  trial  hut  hceii  refused  al 
thelast  session  ot  the  Court  ol  Uiiccn's  Bcin'h,  and 
that  there  was  no  s\illicieiit  evidence  to  warrant 
Ids  detention— //»•/'/.  t hilt,  alt Iioul'Ii  a  true  hill 
had  heen  ll>und  a-iainst  jiini  hy  the  jrrand  jurv, 
lie  iiiitrht  lie  ailmittcd  to  hail,  iiiasnnicli  as  the 
(letKisitions  a^'ninst  him  were  lliund  to  create  a  | 
very  slight  sup)>osiiion  of  his  L'liilt.  Mai/itin- 
w?;.,  7  L.  C.  H.  57.  S.  ('.  1,^57. 

105H.  ()i\  an  inliirmatitin  ajrainsf  the  hail  o.' 
Hiiroty  ofuper.son  char.ircd  with  suhornation  of  per- 
jury—//('/</,  that,  alter  the  accused  has  pi  ailed 
fTiiilty  toan  indictment,  noilcliiull  can  he  eiilered 
ajrait'ist  him,  except  on  a  day  li.xed  lor  his  appear- 
Hiice,  and  that  it  is  the  I'ltity  of  the  coiitt.  to 
cstrcatthi'  recojrnizances  in  ca-es  liki' the  present. 
Jfeqina  v.  Croleaii,  !>  L.  C.  H.  fi7,  Q.  U.  1H.')8. 

i05i».  And  in  another  case  of  thi'  same  kind 
—  llild,  that  the  mere  liiihire  of  the  party  to 
answer  when  called,  in  the  term  suhseipient  to 
flint  in  which  he  was  arraiirned.  could  not  operate 
jis  ati.rleitureof  his  hail.  The  Attunit'i/  (leniral 
V.  BeauUeit,  .1  L.  C.  J.  17,  S.  C.  IbSb  ;  C.  32  & 
33  Vic.  cap.  30,  sec.  -15. 

Klt'iO.  Persons  accused  of  misdemeanor  are  not 
entitled  to  lie  liherated  on  hail  if.  in  the  opinion 
of  tlie  judge  presiding.',  the  evidence  adduced  he 
iKisitivc  against  them,  tlumirh  two  jurors  Lave 
ln'cii  discharged  hecause  tlicy  could  not  agree 
iiiKi!!  tl  verdict,  and  in  such  case  the  court  will 
order  that  the  prisoners  stand  committed  to  gaol 
witimiu  hail  or  iiiuinpri.se  to  he  tried  again  at  the 


iic.xt  term,  and  not  to  he  discharged  without  fur- 
ther orders  from  the  court.  /A'l/'""  "•'•  ^o^-iom 
et  (//.,  1 0  L.  r.  J .  2!),  Q.  n.  lHii7  ;  C.  32  &  33  Vif, 
caj).  31),  sec.  52. 

IDIil.  Hut  hflil,  on  hahcas  coriius,  that,  uihIit 
the  circuiustauces  of  the  case,  the  prisoners  win 
entitled  to  liail.  iuid  wotiid  he  admitted  to  Imi! 
were  it  not  liir  the  order  of  the  court  aliove  givoi, 
which,  under  2l(ieo.  111.  cap.  1 ,  sec.  3,  j)revciit> 
any  other  judge  from  intcrlering  with  tlie  iml^. 
ment  thus'  pronounced,  and  that  such  an  orilii 
or  iiiiL'iiient  was  a  legal  liar  to  the  granting  m 
hail  hv  another  judge  to  per.sons  entitled  tc.  ii, 
witliou't  rcgaril  tii  the  legality  or  illegality  of  sucli 
order,  lilosxnm  d  id.  cxp.,  10  L.  C.  J.  IK)  .^  I 
L.  C.  L.  .I.SS. 

Il)(i2.  liut  lirlil,  sulisccpiently,  on  a  secnna 
petition  liir  hahcas  corpus,  that  such  an  onlcrwii- 
iio  har  to  the  granting  of  hail  hv  any^compcUin 
Court  or  judge  liecaus<',  under  C.  S.  C.  cap,  102, 
sec.  57.  the  courts  are  IhiuikI  to  grunt  hail  in 
ca^cs  ofmi.siU'ineanor.  lli.,  10  L.  C.  J.-IO  &  l.ij, 

(}.  li.  I8t;5. 

10i;3,  On  atrial  for  murder  the  ,)ury  dillcrcj 
in  opinion  and  were  discharged.  Ap|ilicatioii  h;i,- 
then  made  hy  iiri.'^oner's  counsel  liir  jicrmi.ssidn  |„ 
L'ive  hail  for  his  appearance,  and  take  aniiiliir 
Trial.  A  writ  <if  haiieas  corpus  was  aliowcil  iiiid 
ar._'ueil  at  great  length.  On  the  last  day  ofllic 
term  the  application  was  granted,  and  accii,-nl 
ailmittcd  to  hail,  himself  in  X'5(H)  and  his.-iirftir,. 
in  i.'250  each.   Haker  txp.,  3  K.  ('.  15,  t^  li.  {fd 


VI.    Ulli.VMY. 

10(11.  l)iiliclmcnlf<ir.—\\\:iu  indictmeiit  fi.rliii: 
amy,  committed  in'a  tliri'ign  country,  it  is  nms- 
sarv  to  aver  that  the  accu.scd  is  a  British  .siilijcrl, 
tlia't  he  was  or  is  a  resident   in  the  province,  aiiJ 

thai    he  left   the  same  tor  the  piirpiw  uf  t i- 

mittim:  the  .illeiice.      Reyiiui  v.   McQuinijuii.U 
L.  V.  ii,  .(40,  (}.  H.  1S.52. 

10(15.  Jitrisdiclion  /«.— And  held,  on  inulia 
for  arrest  of  judgment,  that  the  word  "d* 
where"  in  the  statute,  gives  to  the  cmirt  ili  | 
jurisdiction  regarding  otiences  committed  in  llr 
'rnited  .States  hv  British  sulijects,  hut  llmltlifl 
allegation  that  the  accusal  was  a  iiritish  suljttl 
was  necessarv  to  support  the  indictiueiil.  It, 
2  L.  (:.  U.  3K'),  Q.  H.  1S52. 

10(1(1.  /';■(;-;/■(;/'.— In  an  indictment  fir  lii^'iiiiiv  I 
it  is  incmnhent  upon  the  Crown  to  provt  lliau] 
person  marrviiiga  second  time,  whose  linsUiii|((| 
wife  has  heen  continually  alisent  I'ruiii  Hull 
person  tiir  seven  vears  then"  previous,  knew  llm 
the  other  consort  was  living  within  tliatlw.l 
Nii/iiia  V.  Fontaine.  15  L.  C.  J.  141,  Q,  B,[ 
M71,  &  4  &  5  Vic.  cap.  27,  &  C.  32  k  33  \tl 
cap.  20,  sec.  58.  , 

10G7.  In  an  indictment  for  Ingmny,  iilno,  IKI 
first  wife  cannot  he  allowed  to  testily  eitlitrUii| 
against  the  prisoner,     lb. 

VII.    COXSPIUACY. 

106S.  ImUctmenl  for— W'lwrv  thi'  (ifbtoj 
were  charged  with  conspiring  to  clwl  s«l 
delVaud  (heir  creditors,  ami  pleaded  iiol  i!iiill.v- 
//(•/./.  that,  ill  an  indictment  liir  caii.-|iinicf,ii| 
olfence  prohihited  hy  iieiial  statute  lim^t  I*,*! 
Ibrtii.  Reqina  v.  Rny  vi  uL,  11  L.  >-■  i*' 
Q.  B.  1SG7'. 


Vflf.    CONVICTIO.N 


I.\'.  Criminai,  Ink 
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1069.  And  AeW,  alno    (liiiffl,,.^ 

I:  llnr,j:.s   .J,.re„,lant^  in  o  ul'  iV'/''"','  '""*-' 
Iwlitors.    II,.  ""tiiUul  to  ilcfrau,!    thfir 

1070,  Jf'/tut  is.~]ha  "  to  ,.l,o...        1   ,    . 

rfimcy.    II..  ^  constitute  cun- 

VIII.  Conviction. 
.  1071.  AWw  ry/-_Wi,„»o  .1 

jr.j  to  it  ,,Ti,;.:^ „",,"';■  i"T""T  '■'■■'- 

lm„e  frotn  tl,a.  oCi.iV,'.';  "/'""■'■'■'" 
lkn,l  g,>ilty,  an,|  .luU  ,  J'  I  ',1  'V'''"',''  ""'^ 
Iw.leto  l.(.  fricl- //,/,/  ,      "'''  ""■'•'■'"■<■  I.C  Htill 

IliiiKteMipt  to  coinniit  i  ,    <  I  ('•"inctcj  (,|' 

lail  for  any  oH.h'        n  i"' r  '"'  '•""'''  '"^'   '"' 

I.  verdict  wa.s  Vi":  ;  '"  '"'^'■'■.•'l"".  "niW. 

WhorotlKMloli.,,,!,,,.  1,  ,,■'*■ '■•'^  9- '^ 
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-XI.    E.MU|.;z2lem|.:nt. 


ttl>m't,,Mlell,„lantl,a,ll„., 


U-m/,  that  ,is  .';.'';;:,'"";•  .""■.-- 

UK-rda,naf:e..t;,rtlK/.j;     't     ,;''''t::'y"^ 

J which  1„.  Ik      '.''E' /'•''■''  •''*■  -^••vir.. 
.C.IU04,  Q.  B.'lS,;o.       ■'        '^  C"«"««/-,  10 

I IX.  Cbiminai.  Information. 

bj:':.£:;;;;]'';i;L.,;'(;'''-''''  "'  »-- ' 

|.W.ti,ranall''i  "'''''.'■'  "^",""'*'  """J.  ' 
l>cld  in  cons,',:,  !,  .  '  K     '  "^-''I'MieHtion  wa. 

|Mfcrit,dKe,sl;^W-\tirt    ;'''"'''''-  ,"■'.''' 
I«atiun  or,taim.,i  in  I  m.   "  r  '      i''''''''''''''' ,'''■ 

Ifuch  case.M  were  analair  ■  I ,   Vi         '  "'  "-■'■^'"•" 
lof the  crown  o,Ctl '  i ,  i;   'i'-'V''  ''"'  "'- 

;»isiar,S"  ■""'  i« »- 

t'lcottl/no.  in  vr/l^^rii;    ;    ;  ?  """  "'^'  "P 
!U,i.„.i.""''!"''"0'..'l'at  the  nij|.,ficant  tnii.st 


W>*.  ErlrwliU,,,,  f,„.__-y,     „        ,    ^, 
•V"t  <">niot  ohtain  t'hev..      ."'"''''  <^o^'''f"- 
(:li.'ii-i:f,l  n  ith  en     ,  '■■'^tradition  of  a  iiri.-oner 

;i5Vi,..  ^-^'-''i  '"'I'mal  Act  1870,  C. 

<-r;n./Sh::t,rT;i;:;;n^<'-v.ist,.a,..n,i 

""li  '■"il'e/zlin.^a    ,„,•,',"'"'  "'"^  '■''•''fJ-'ed 
;'J'l'''I><ravedf'ili'VC:r'     '^^ 

'''^'■'■''''■1'''''-';  t    ;?■'''''  ''•"■■^'"''-''t'e 
:?:;;:;;;«£•;; '--»™.:S;;;;;;; 

■  ^••^'^A--^.i  \ic.  cap.  21,f.e(;.  72. 
'"^JH.  '•'"»o.^,,,e\VH,TOFE,u,o„. 


lO.Sd.  '/' 
where  it  i^ 


•''''•"t"r,n,hena,ne,|,h;   V,  ■    ""'  '  '''"^■"  I"'"- 
•-^"■"'l  or  the  Altor  ev  f       ■^'  "."<■>'  General    in- 

l.%7.  "■'''''*  ■^<-.  L.J.  57,  g.jj. 

'^IV.    iMn,K.NrH    ..V  CuLMINAi,  CA..^;«. 

»t.''indie?n;::,!r';:;:!';i;::;7;;'''''V'f'°"  V"  "•■'"  ^f 

cani,ot  l.<'e\a,ni,e,l«.  ,      .  ''"^'■'   "■"^   ''t'tainer 
i-rivafe „,„«,.?....!■';'..?''•■'■  '■'■«  '("tion,  Cut  snch 


pwoihallie 


waive,-<a!lotlieriv,i' 


an: 


■  DtFAl'LT. 


N 


''^'■cil'l.'eutrv  an,  Tj^^'T'^'  "'  '^  '"='->"uch 
t'f'I'wtv  ha.s  heen  n^r^   '"-■  I;".-.soH,sion  ol'the 

,,  >,"«^.  ncjiit:.^;^^!^.^^;.^;^^^ 

'V"f-' stated  hv..Mch     it  '        ^"',;^'''.''J'on  .-on.e- 

""Other,  or  the  ot'ei;     ,,:';;''•  "'"^  agai"«t  one 
"hen  a  venii      | '        '  ""  '^''"'^  ""J  that  even 

I'rovide,^!:;'^;:., :;  ;:---'i";'i  a^^^^^^^ 

a,^,in..t  then,.     K/«  v     7  ;/•'"'']  I'J?"°""'=^'d 

''Kr\Mv^- ^'"^■^^■' «J"  ^""  " 

"vi'i-Ki^l'i.eh^ca:';'::*"^"  '^"^'^•-'■Jto  their 
of  the  inn-,  "i/;  '''*^  '-^  "".atter  lbrthedcci«ion 

statement,,  of  the  d,r«   od     )/    7  .f "°'  °''  '''« 
to  render  the  l.tJof   t' a  leelT/(  ''''  'l"''.  "'  "'"'l" 

Yy^'fi 'i^^iamti.',  1  v\  :  'z  !"'"r"^''^ ■*« 

that  theper..„„  wh,  ,,  ,  I  «■  pomtivo  pnjof 

tion,  .,r,d  entertai  e    n  .'  ',!""'"'i'ate  diH..o]u- 

-|Sit^K--/;-;,-feand.enei., 
nor  recover,"  "  it  k^ll!  '' ^'''^"'  "  ^  will 
«t.lficient  to\llo  .ni:','';i''''''  "'^'"'^'■^  in- 
claratioue  of  a  dTirpIrS,;'"]^^  °''  ""^  ^- 


.(> 


41 
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10S7.  Rccnlhd.—Mier  tlic  counsel  for  the 
prosecution  has  cloBe.l  his  case,  and  objection 
has  been  taken  to  some  defect  in  the  evidence, 
the  iiidge  may  recall  witnesses,  and  make 
furtller  fnqniries  to  meet  the  objection  allowing 
at  the  same  time  the  counsel  tor  the  defence  to 
cross-examine  on  such  new  evidence  Kegina 
V.  Jennings,  20  L.  C.  J.  21)1    Q.  1  .  1876. 

1088.  Reserved.— Wh^n-e  illegal  evidence  has 
been  allowed  to  go  to  the  .jury  under  reserve  o 
obiections,  it  mav  be  sub.-equently  ruled  out  b> 
the  iudge  in  his  charge,  and  the  conviction  is  not 
invalidated  thereby,  if  it  do  not  appear  that  the 
i„rv  were  intluenced  by  such  illegal  evidence. 
■Reiiina  v.  Fraser,  U  L.  C.  J.  2t5   t}   B.  1870. 

I'OSO.  Statewents  of  Accused.-W  here  an  in- 
quirv  was  held  by  the  Fire  Marshal,  appointed 
under  the  statute  of  Quebec  to  hold  such  an 
investi<'ation  into  the  cause  ot  the  fire  in  tlie 
nremises,  and  the  accused,  before  any  charge 
Ld  been  laid  against  l.ini.  made  a  deposition 
under  oath  before  said  1- ire  Marshai-/y«/c/, 
that  such  deposition  was  properly  admitted  as 
evidence  against  him  on  his  trial,  except  with 
regard  to  such  (piestions  as  tende.l  to  criminate 
him,  and  to  which  I'e  Ijad  ob.|ecte,l.  /u;,;j'-^j  v 
Conte,  18  h.  C.  J.  108,  P.  C.  1»7.?;  C.  .i2  &,  3>i 
Vic.  cap.  29,  sec.  58. 

XV.  False  Entkies. 

1000.  Making  false  entries  in  a  book  does  not 
constitute  the  crime  of  forgery,  according  to  the 
laws  of  Englan.l  or  of  Canmla  l-i''''''>'"»^%r 
L  C  J.  280,  Q.  B.  ISCG  ;  C.  32  &  3.3  Vic. 
cap.  H). 

XVI.  False  Pretences. 


tain  broker  had  discounted  the  note  for  $50,  an.i 
he  could  not  get  it  discounted  tor  less,  and  B  him- 
self state.!   at   the   meeting    that   he   had  b«i, 
obliged  to  pay  the  broker  the  fifty   do  lars  tor 
.liscSunting  the  note,   and  that  the  broker  lii^l 
entru-ted  him  with  the  collection  of  it,  upon  whidi 
representation  a  chique  was  given  to  A,  by  winch 
he  obtained  from  the  treasurer  o(  the  company 
the  monev  to  pav  the  note,  an(i  it  was  afterward..! 
discovered  that  the  broker  had  never  discounli'-i 
the  note,  but  that  B  himself  had  discounts!  it, 
and  had  charged  fitly  dollars  tor  doing  so.    Both 
A  and  B,on  this,  were  indicted  tor  obtaining  tilty 
dollars  on  tiilse  pretences,  the  money  ot  D  ar.J 
others,  with  intent  to  defraud— //eirf,  on  niotioi) 
to  set  aside  the  conviction,  that  a  sharelioMer  m 
such  a  company  could  not  commit  larceny  trom 


niOllOV 


the  companv,  or  be  guilty  ot  obtaining  its 
bv  false  pretences,  inasmuch  as,  being  a  simre 
holder,  he  was  joint  owner  of  the  liiiids  w.\ 
nronertv  of  the  companv,  and  the  conviction  wii-. 
tiieretbre,  bad.  he(/ina  v.  HI.  Louis  et  at..  Hi 
L  C  K  34,  Q.  B. ;  C  32  &  33  Vic.  cap.  21 ,  sec.  DX 
1004.  lliijlits  oj  rrisoner.—On  an  indiclinciii 
tor  false  pretences  the  prosecutor  is  not  txiuinl  to 
deliver  to  the  .h'ienuani  the  i  articulars  of  the 
crime  charged  against  him,  on  which  tlie  miicf 
ment  is  fo'unded.  Reqi.na  v.  S^n^cal.Sh.  C.  .1. 
246,  Q.  B.  lSb2  ;  0.  .12  &  .«  V  ic.  cap.  2a. 

XVII.  Fei.onv. 

1095.  In  an  action  of  damages  for  assauh- 
Held  reversing  the  judgment  ot  the  court  W«, 
that  wonls  in  the  declaration,  charging  tiie  Jclen- 
ilant  with  iissault  an<l  battery  with  intent  to  Jo 
.-rievous  bodilv  harm,  di.i  not  necessarily  coiMi- 
Tute  an  actioii'lor  felonv.  Lamnthn  ^.Lhemh«\ 
e<a/.,4L.  C.R.  IGO,  Q.  B.  1854. 


1091  Obtaining  Goods  hi/.-Thc  prisoner, 
who  had  been  discharged  from  the  service  ot  A, 
went  to  the  store  of  I)  ic  S,  atid  represented 
herself  as  still  in  the  employ  oi  A,  "'VV"''!'/! 
the  habit  of  dealing  there,  and  asked  for  goods 
in  A's  name,  which  were  put  up  accordingly, 
but,  instead  of  being  delivered  m^c  prisoner, 
were  sent  to  A's  hou.se.  The  ,»i?oner,  hon- 
ever,  went  directly  from  the  store  to  A  s  house, 
and,  remaining  in  the  kitchen  with  the  servan 
until  the  clerk  delivered  the  parcel,  snatched  it 
from  the  servant,  saying,"  that  is  tor  me,  1  am 
going  in  to  see  A,"  l)ut,instead  of  going  into  see 
A  went  out  of  the  house  with  the  parcel-i/t'<rf, 
on  a  reserved  case  before  the  judges  in  appeal, 
that  the  prisoner  was  rightly  convicted  as  laid 
in  the  inclictmeut  under  4  &  5  Vic.  cap  25,  sec. 
.15.  of  having  obtained  goods  from  I)  &  S  by  false 
pretences.  Regina  v.  Robinson,  9  L.  t.  U.  ^(», 
b.  B.,  1859  ;  C.  32  &  33  Vic.  cap.  21,  sec.  93 

1092  In  an  indictment  for  obtaining  good.=  by 
false  pretences  it  is  not  necessary  to  numtion  the 
false  pretencefl.  Regina  v .  Lavtgne,  iU,.  h.  m, 
Q.  B.  1872  iC.  .32  &  33  Vic.  cap.  29, 

1093.  Obtaining  Money  by.— A  shareholder  in 
an  incorporated  compat.y ,  acting  as  its  aaeril,  gave 
a  promissory  note  to  B,  another  shareholder  in 
the  company,  lor  $250,  to  meet  a  protested  dratl 
p„  ,1,,.  (.^.rjipany  fi>r  i200,  due  for  insurance,  and 
A  afterwards  stated  at  a  meeting  of  the  commit- 
tee of  management  of  the  comi.any  that  he  gave 
the  note  for  $250  because  B  told  him  that  a  cer- 


XVIII.  Finding  of  Guand  Juey. 

109G.  Where  on    an     indictment   for    ii 
slaughter  the  gran.l  jurv  had  found  "  no  bill 
HelH,  thai  the  Crown  had  the  right  to  have  if 
prisoner  arraigned  .^nd  tued  on  the  findmpit  e 
coroner's  jury.    RegiuiM.  TrembloA,,  18  L.C  J.| 
158,  Q.   B.   1873;  C.   32  &  33   Vic.  cap,  23, 
sec.  I. 

XIX.  Foucini-E  Entry. 

1097    On  a  question  reserved  for  the  court  in 

appeal,  n\m^   the  conviction  of  the  priaoner» 

lilrcible  eritrv  into  a  dwelling-house- aW,tW I 

the  pri,soner  having  entered  the  house  ih.mwM 

oueii  door,  and  one  of  the  parties  having  b«n*l 

out  to  push  in  the  windows,  the  prisoner  h«l  I 

taking  them  off    their    hiiigei.,    the  «"';» 

ouitht  not  to  be  disturbed.    Rcifina  v.  UatimM 

L.C.K.  435,  Q.B.  1860.  .     ,.! 

1098.  And  wliere  the  revenue  officer, in  seWf  I 

a  distiUerv,  ha.1  also  seized  the  out-builJings»j 

lor.L'ing  to"  the  same  premises,  and  the  propt*! 

entered  them  by  force,  and  in  doing  w  injj* 

one  of  the  employees  of  the  %o^-eTmm\.-m 

on  an  indictment,  that  the  proprietor  liadan^' 

enter  the  buildings,  and  tliat  by  ''^^0^    -^m^ 

und  that  m  aomgHo  nv  ha-l  coit "„"  j,^i| 

against  the  government.  .,:^«^»««  J^f  S[ 
K  L.  709,  Q.  B.  1867 ;  C.31  Vio.  cap.8,f«.ii» 


XX.  Foroeby 


X.\I.  For.\jal  De 


XXII.  Indictmext 
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XX.  Forgery. 
according  to  the  la^^■,s  of  Enl'land  an.?  r^  ^^  ?'' 

and  that  n,.withruli5"t^.a°  '^thetnlTS 
committed  was  on  tlie  endors..r  /?  '  ■  "' 
McAWm,  2  li.  L.  71 1 ,  S.  C  1867  *^"*"  "• 

1101.    Uttering    Forqed     Paner  ~\    e.    •.• 
.^.n  Canmla  was  m.nCnderef  1  ^the  fert 

ites  autlionties  on   a  charge  onbrl.y  t' 

..ig  one  of    the  ottenoM  enunVe  ^1'.    /" 

\mty    The  pri.onor  wa«  put  o?hif t  ia  %  J',' 

Ui«.ry  note  for  the  payment  of  t^onTof;'': 
Ifer  which  he  had  E'^^a,3!:!}a 

|gah^.  i?../!:«':^'S]:::r^rL:';i:';i^: 

XXI,  FoRM.tL  Defects. 

1102.  A  defect,  such  as  the  oinis«inn  ^<-  .i 
herd  "company"  i„  an   indict.Z,  fo    embet' 
lilm^  money  from   tlie  Grand   Trunk   RaM,.! 
I  ompany  of  Canada,  comes  unde    the  cla,  in/f 
Igrmal  defects  which    are    cur«       ^  e  Ji,' 
thma  V.  IhremuH,  1  L.  U.  L.  J.  70,  Q  B    I^'  ' 
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£ci.«&dS:;  Str  r'"^ '"  ''- 

above-mentior,ed  Htat'ute     w.  «     T^^^'l^  "''  ">^ 

>).v  the  ve  di         SCnTV^"'^'  ,V?  ""'•«'' 

154,  Q.  B.  I8ti8    t-ViZj^  J^'-f ''''''  '3  L.  C.  J. 

I  \m   '11       I  ;    ;   ■^  *  '^'^  ^i'--  cap.  29,  sec  2=? 

tri      of  B  auharmt"?.;^'*''  '"'"'^''^  ''  '"^'di  1 
the  JiHtricrof  Z     eari.^r^.r  *='^'"'»i"«'l  in 

K'^;pSeSrS-''== 

tl.e  tin>^.'  of  finding Ih     h  ,1     ZV"  rfi'^  "' 

•nentio  ed      T        '"^  I'av.ng  been  ,n  cu8to<ly  as 
motion  in  arret  of  i  T   ""M   '^'""""''^^l    tJ'« 

1 1  nil    *i„..  D'  "  '  >  w-  D.  i»7(). 

iud 'm,; enf    ,n  ['Sfr'^r  '^  '"'^''°"  '"  «'■'•«■'''  of 
I     •-'Ml  111,  on  ,1  triHl     or    ii"iimiv ll^i  i   .i    .   ■ 

hat  a  person?::arr;'i:,!'r':"  n?,  Z'l  ^"^    P.--- 


XXII.  Indictment. 

_  1103  After   Extradition.~Ami    in    nn^»i.o 
lea*  »here  the  prisoner  was  iruUnil  i         »""tnei' 
loluttering  ibrg^d  paper-lylS'  jli^r^'''"''^''^ 
|o...pe.en?  for^he'co'^rt  t o  o Se     t h e  t Hal  T 
|n  ,ot  a  prelinnnary  question, 'raSd^b'^'i 

tint  l!  ^'"^■'"^  ?  ^''"^'^  ^c<fc«.~An  in- 

l,!!:..^f '-•'*„''"-In   an   indictment  for  nh- 
^   "««  "1  the  averment  that  at  the  time  of 


thata^,.on'^;ar;:h,gro:]C:"rr 
within  .1,,  ^'""''^'  '^"Pw  at  some  time 

&  33  V.c  cap.  19,  gy^  gfi.  '  "*•  °-  '"^' i  C-  32 
ne  ,sary  toaHere^t'lUt't",  '•■'*.«''»™'  it  i«  not 
cular  person     i;S;//.;f''"'*  *^^r  P""" 

H  Per^onl^iLltSt'tm^'lf '«'--'  «'-«!"? 
concealing  his  goojs  t„  H^"''',*'^''^.^"'^^  *"d 
lara,  with  intenf  to  d,'frl,fK ■'''*'"'.?'  ^'^  ^ol- 

ou.;.pec^yi„g^,!^tiS^2{^:J':^L-t 

tiis.  Act  ma.  Bee.  40  '  ^    ^'  ^^^2i 

llHi.  /'or  /.„r.e«y.-Where  an   indi.tmen> 
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for  la-ceiiv  was  drawn  acconliii?  to  the  forms 
given  l.v  "C.  8.  C.  cap.  O'J,  sec.  51    it  was  on 
fnotion    for  arrest   ol    jmlgnH'nt,    ;.c'M    valid 
Fe<iiiio  V.  Jh'rion,  H  I..  C.  J.  2:<1,  Q.  B.  1857  ; 
C.':i'2  a' 33  Vie.  ea]).  29.  . 

1117  And  where  the  prisoner,  alter  haviii<r 
been  tried  and  lound  f-'iiifly  of  sleaiin>r  inonev, 
iMoverl  tor  arrest  ofjud^rnient  end  ti  new  trial, 
on  the  "round,  anioiifrotlier  thmjrs,  heeause  the 
indictinent  was  limlty  and  deleet.ve,  inasnuich 
as  t'..  -I'ecies  of"  nionev,  whether  hank  notes 
or  •■  IV  which  tlie  dei'endanl  \nm^  accused  ot 
Ptealin-,  was  not  >pecitie(l  in  -nid  indiclineiit, 
the  ni.i>lieation  was  rejeeteil.  RfjniK  \  Vn.wUl, 
8  L.  C  .T,  '2S,s.  Q,  B.  lSt;2  ;  ;i2  cV  ;i:i  \  ic.  cap. 
29  "sec.  25,  and  firms  therein  ;:iven. 

1118  An  indictment  for  hircenv  will  not  lie 
acftinst  a  partner  onacconnt  of  the  partnei-shm 
property.  Jh'giiw  v,  Uwtiihnirk;  18  L.  L.J. 
212,  Q.'B.  1874  ;  32  k  33  V  ic.  cap.  21,  sec.  .38 

1119  For  Libel— On  an  indictinent  lor  libel 
the  defendant  cannot  plead  the  truth  of  tlie  libel.' 

Bemna  v.  DoiutcdlM  1- <"   'l-^^'  ^-  ^-  ^^^^^ 

1120.  Nor  can  the  existence  of  rumors  he 
vroved  in  justification  nfthe  libel,     lb. 

1121.  For obiainiiKi  Gvvdsbij  tahel  retences. 
—An  indictment  for'  obtaining  goods  by  false 
pretences  need  not  mention  the  false  F'^tence;*. 
Reqina  v.  Laciyne,  4  R.  L.  411,  Q.  B.  18,2; 
C.'32&33  Vic.  cap.  29.  n     ^      m 

11''2  Firr  remoruu/  Goods Jrom  liond.—.W- 
thou^h  it  is  provided'hy  31  Vic.  cap.  G,  sec.  «0, 
that  ricrsons  unlawfully  removing  "oods  ironi  a 
bonded  warehouse  should  incur  tlie  penalties 
provided  against  smuggling,  and  by  sec.  7.j  ol 
tke  same  statute  smuggling  is  made  a  mijde- 
nieanor,  punishable  bv  a  penalty  not  exceeding 
two  hundred  dollars,  or  imprisonment  lor  a  term 
not  exceeding  one  rear,  or  by  both,  still  an  in- 
dictment will  not  lie  under  sec.  80  lor  a  imsde- 
nieanor,  comtnitted  under  sec.  7o.  licgina  v. 
ZltateefaUUL  C.  J.  299,  Q.  B.  18G9. 

Ill3.  />')•  Woundinij,  ((c— On  a  resei'ved 
ca,Be— Held,  that  in  an  indictment  tor  wound- 
ing with  intent  to  murder,  the  oHence  must  be 
charged  to  liave  been  committed  by  the  pri- 
soner wilfully,  maliciously  and  ofhis  malice 
aforethought,' and  juilgment  would  be  arre-ted, 
the  indictment  being  defective  in  this  respect. 
Km-  v.  Regina,  2  R.  C.  23H,  Q.  B.  1872. 

1124.  Eow  Quashed — A  detective  indict- 
ment may  be  quashec'  on  motion,  as  well  as  on 
demurrer.  Regina  v.  Bathgate,  Vi  L.  C.  J.  299, 
Q  B.  1869  ;  C.  32  &  .33  Vic  cap.  29,  sec.  32. 

1125  /n/omaZ.— Where  in  an  indictment  un- 
der 31  Vic.  cap.  8,  sec.  143,  for  having  opened 
the  lock  of  a  warehouse,  used  for'the  security  of 
the  revenue,  without  the  knowledge  and  con- 
Bent  of  the  collector  of  inland  revenue,  a  re- 
dundant statement  was  introduced,  making  the 
words  which  form  the  gist  of  the  offence,  viz., 
without  the  knowledge  and  consent  ot  the 
collector  of  inland  revenue,  to  apply  apparently 
not  to  the  opening  o^  the  lock,  but  to  the  keep- 
ing and  securing  certain  g(»>ds  in  the  ware- 
house—//''W,  that  the  indictment  wi.s  bad.  lb., 
13 L.  C.  J.303,Q.  B.  1869, 


»  But  bv  C.  .'17  Vic.  cap.  3.x,  sec«.  5  i-  b,  the  truth  of 
tlip  malt.'!-  chHi-(,'ed  as  libellous  iiiHy  bcplcadcj  In  Justld- 
cation,  and  iirovpd,  where  it  Is  allt'i,'t<i  that  it  was  lor  the 
public  b«n«flt  that  they  were  publbh«d.— fci>. 


1126.  Motion  to  Qtiash.— 'Where  motion  was 
made  to  quash  an  indictment  alter  proof,  on  tlie 
ground  of  the  omission  of  certain  words  there- 
f,i_/yt/(?,  that  the  motion  was  too  late,  as  such 
a  motion  should  iiave  been  made  without  pro- 
eeeiliii"  to  proof.  Reqina  v.  Bourdon  k  M<- 
Culh/^l  R.L.  713,  q.'B.  1867;  C.  32  &  33  Vic. 
cap.' 29,  sec.  32. 

1127.  Omixsiou  ?».— Everything  that  is  no- 
ces-arv  to  constitute  the  oflence  must  bealic^'cl 
in  the'indictment.    Ih.,  C.  32  &  33  Vic.  cap.  iU 

see    23. 

1128.  Who  to  be  Signed  bi/.—Ji  is  sufficient 
if  an  indictment  he  signed  by  the  clerk  oftjie 
Crown.  Regina  v.  Grant,  2  L.  C.  L.  J.  270, 
Q.  B.  1867.  '  ,  .    ,. 

1129.  And  held,  later,  that  an  indictijicm 
signed  hy  an  advocate,  prosecuting  lur  ilie 
Crown  as  representing  the  attorney  ,t;eneral  of 
the  Province  ofQiiehec,  ami  not  the  miuistcri.! 
iustice  of  ti)''  Dominion  is  valid,  Regina  v, 
^lMvney,UL   C.  J.  193,  Q.  B.  1868. 

XXII'.  Jii!it:s,sceTKiAi,. 

1130.  l>e  mediatata:  linguce.—A.\\  alien  in- 
dicted for  a  teloiiy  has  the  right  of  being  trid 
bv  a  jurv  de  mediutatac  lingua;,  if  he  claim 
tfie  benefit  when  pleading  at  the  arraijn- 
ment.*  Regina  v.  .Viller,  8  L.  C.  J,  280,  Q.  B, 
1S55,  <t  Regina  v.  Voniioff,  10  L.  C.  J.  292, 
Q.  B.  1866. 

1131.  Where  in  a  case  of  felony  in  wliicli 
one  half  of  the  jury,  on  the  application  of  the 
prisoner,  were  »wo"rn  as  being  skilled  in  the 
French  language,  and  it  was  discovered  after 
verdict   that  one  of  «uch  French  half  was  no! 

I  so  skilled  in  the  French  language— /ieW,  thai 
the  trial  and  verdict   were  null  and  void,aiiJ 

I  must  he  set  aside.    Reqina  v.  Vhamailiard,  \i 

I  L.C.J.  149,  Q.B.  1873. 

'  1132.  And  wdxere  the  defendant  has  asked 
for  a  jury  composed  of  persons  one  half  speak- 
in"  the  "language  of  the  defence,  six  juroK 
speaking  that  language  mav  first  be  nut  into 
the  box,  before  calling  any  jurors  of  the  other 
lani^uace.  Reqina  v.  Vougall eial.,lH  L.C.J. 
85,'"Q.  B.  1874";  C.  32  &  33  Vic.  cap.  29,  sec.  49 

1133.  Right  of  Challenge.— The  right oiik 
Crown  to  order  jurors  to  stand  aside  exiutsiii 
misdemeanors,  as  well  :>«  in  felonies.  Ib.,i 
C.32&33  Vic.  cap.  29,  sec.  38,  &  C.  .3"  Vc. 
cap.  38,  sec.  11.  ....  , 

1134.  And  when  to  obtain  six  jurors  speik- 
ing  the  language  of  the  defence,  all  speakin? 
that  language  have  been  called,  the  Crown  li 
still  atlibertv  to  challenge  by  "  stand  a.?*, 
and  's  not  bound  to  show  cause  until  a  1  tli( 
panel  is  exhausted.     lb.,  &  18  L.  C.  J.  242. 

1135.  Rlqhf  of,    to  Recall  ^itnmes.-n' 
jurv  have  a  righ't,  at  the  conclusion  of  the  oaM 
to  recall  aiiv  of  the  witnesses  whose  eviJeiic*  | 
was  not  wh'olly  understood  bv  them.    Jtefl^ 
V.  I«rt(^re,8L.  C.J.281,Q.  ft.  1857.  , 

1136.  Statements  of.— Held,  that  a  staUii» 
made  by  the  jury,  previous  to  the  giving  ol  it'  I 
verdict,  that  a  newspaper  had  been  lian* 
thjm,  cannot  be  recorded  on  the  register  .|nn'  I 
court.    Regina  v,  Notman,  4  C.  L.  J.  41,  W  »• 
1868. 


-X.XV.    L.IRCE.S'V. 


•  Aholi»hed  by  C.  81  It  33  Vic.  «»p.  29,  sec. 
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facias  ad  ^Wa;/,/^/ „,S  rLu  J'' ,,::    '"'■'''' 
XXIV.  JinisDirTioN-  ix, 

ImJ  subn.ittcl  to  the  ju  is  ictirok  r„f''r'''' 

months  in>pn,so„,nen(,  and  aftorwan 4  am  1 
by  habeas  corpu.  for    liberation-/lA/"    " 
even  the  consent  of  the  Drisonp,.  ,i,i       .     ■ 
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them  on  his,  plaintitTs,  account,  and  when  thaf 

use    was    larceny     iin,7,..     ,,  "'""^  '°.  '."s  own 
C.  S.  C.  can   92   see  ^!       /     '•    P'^o^'^'ons    of 

21,  sec.  3.  '  ^-  >^^  A  ■i'!  Vic.  cap. 


XXV.  L.iRCE.vv, 

'  Is  L.  C.  J.  212,  Q  R-V874  ^  Lowenbruck, 

1141.  Bu  Shareholders.— \.  sliarehn?  i„,.  ■ 

S!  th?e  '=°'"P"^'^  '=^"'-'  eonu    r''  a    ;'nv 

I  irom    he  company,  as,  being  a  sliareho  der   1,1 

IS  joint  owner  of  tlie  funds  and  pSv    t  ',   f 

company.    Reaina    v      <.'/     r  t"."P'^"y  •-'■   the 

133  Vie.  cap.  21,  sec  3      '     '^^  ''"'^'  ^- >i2  & 

I'^^^teal  an   anrli.  ;•"''''''  "  "  "«'  =»"  ottence 
<i^'M  be  ore  a    o  i!."  -"^ b  "'   ■'"  '"^*  ^'  ^'^^d 

^};Cj;tlVRi^«2'''^^''*«^--^^'^-^ 

rcorn  d;iSi;nto7r'''',''  r''"i'''y  "<■  broom 
feoiiire  i  ',■  \  '  '•''"^'"'""t  «liould  have  manu- 
r  "le  clerk  of  the  plamtitf  should  sell 


Rut,  by  ('  ^y  sir  qq  i^i 


^?^?!^i^;:?^^.£E  S 


I'l&c-Eu. 


yoRr..  or  for  not  less  tliau  two 


for  any  term 


years, 


XXVI.   M.VNSI,.\rGIITER. 

nJVIf'  ''^'-    '"'''ctment  for  manslauWiter  will 
not  he  against  the  managing-director  of  nr. 
way  company  by  reason  of  tlnr-    ■  , 

fiomethin  r  which  ihT^n?  omission  to  do 

,  v«.  o.  10(4,  t.  J2<te33  Vic.  cap.  20,  sec.  6. 
[      XXVII.  New  Trial. 

^./^vf;-  V"  '^  "'°i'°"  ''^  ■'''^l  aside  the  yerdict  on 
l-la,  Q  B.  lif^!'"'  '•  ^^'«'««'"«'-'/,  18  L.  C.  / 

XXVIII.   NUISA.VCE. 

nuisance'^'if,    ef'"-'""    '"'''    °""^i>^'*-'J    of    a 
anin^il.L        '='^"•3'"'^'  on    a  manufactory    of 

the  ertee     tL,  ,1      ..•'""'  *"'  allegation,  to 
nished  I  Le ue,.         ^'""^  *^omplained  of  fur- 
took   „!■  u    "  convenience  to  the  public  than 

Q  B   IstiO  ^^"'"  '■^''"'■''  ^"  ^-  C-  R.  117, 

1150.   And  //e/./,  also,  that  the  rule  iir  vl^-n 

common  I.UV  ot  Lngland,  as  well  as  of  the  civil 

vioSb;':'i.:;5:::i:,;j-.''^'-'<ia"'-s 


cxcossive 

tl 


and  dani:ei 


con- 

!i  a  building  an 


'e  court  Hdjudwi  that  he  should 


t'oO,  and  be 
and    furth 


L'pni 

(luantit}- of  gunpowder, 
"  pay  a  tine  of 


'"Pnsoned  until  the  line  was  pai,l, 
'1    ordered   the   sherilf  (brthwitli    to 
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abate  the  nuisance  by  the  iniineJinte  dt'Htriic- 
tion  of  the  gunpowder.  Itegina  v.  Dunlup,  11 
L.  C.J.  186,  Q.B.  1867. 

115'2.  But  a  writ  of  error  was  afterwards 
allowed  to  thedefendant  on  the  pround  that, 
whereas  the  nuisance  was  susceptible  of  being 
abated  by  removal  of  tlie  powder,  there  was 
no  need  to  order  its  destruction,  and  the  sheritl 
ought  not  to  have  been  ordered  to  do  more  than 
abate  the  nuisance,   lb. 


XXIX.  Obtaining  Sionatuke  with  Intent 
TO  Defravd. 

1153.  Proof  that  the  defendant  had  obtained 
from  tlie  prosecutor  a  promissory  note,  on  a 
promise  to  pay  the  plaintiff  what  he  owed  him 
out  of  the  proceeds  of  the  note  when  discounted, 
is  not  sufficient  to  sustain  a  conviction  on  an 
indictment  charging  the  defendant  with  obtain- 
ing a  signature  with  intent  to  defraud.*  Begina 
V  Pickup,  10  L.  C.  J.  310  &  2  L.  C.  L.  J.  35, 
Q.  B.  18oG  ;  C.  32  &  33  Vic.  cap.  21,  sec.  95. 

XXX,  Obtaining  Goods  with  Intent  to 
Defbai'D. 

1154.  The  defendant  was  indicted  for  obtain- 
ing goods  with  intent  to  defraud,  and  convicted 
on  evidence  which  showed  tiiat  he  had  obtained 
from  T  W  R  an  order  for  the  delivery  of  the 
goals,  promising  to  pay  cash  but  failing  to  do 
BO,  and  becoming  insolvent  a  few  days  after. 
He  had  had  other  transactions  with  T  W  R,  and 
met  his  engagements  in  connection  with  theiii— 
Held,  on  a  reserved  case,  that  the  conviction 
wag  sustained  by  the  evidence,  and  would  not  be 
disturbed.    Jiei/ina  v.  McDonald,  2  L.  C.  L.  J. 

34,  Q.  B.  1866  i"  Ins.  Act  1875,sec8.  136  &  137. 

XXXI.  Of  England. 

1155.  Introduction  of  into  Canada-— On  a 
writ  of  habeas  corpus'  issued  to  produce  the 
body  of  a  person  imprisoned  under  a  conviction 
before  two  justices  of  the  peace  for  selling  tickets 
in  and  belonging  to  a  foreign  lottery— //eM,  that 
the  Statute  14  Geo.  III.  cap  83  introduced  in  to 
this  province  that  portion  of  the  criminal  law 
of  England  only  which  was  of  universal  applica- 
tion there,  and  not  such  parts  as  were  merely 
municipal  and  of  local  importance,  and  by  that 
statute  the  9th  Geo.  I.  cap.  19  &  6  Geo.  II.  cap. 

35,  which  impose  cortain  penalties  on  Dersons 
selling  tickets  in  a  foreign  lottery,  have  been 
made  to  form  part  of  the  criminal  law  of  Lower 
Canada.    .Rvusse  exp.,  S.  R.  321,  K.  B.  Wlb. 

XXXII.  Penal  Offence. 

1 156.  What  is.— To  cheat  and  defraud  private 
individuals  is  not  necessarily  a  penal  oflence. 
lieyina  v.  Roy,  11  L.  C.  J.  89,  Q.  B,  1867. 
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XXXIII.  Penalties  Under. 

1157.  The  defendant  was  convicted  Ijefort 
the  Queen's  Bench  of  having  sold  a  certain 
immoveable  property  as  free  and  unencum- 
bered, well  knowing  that  he  had  previoii^lv 
granted  a  hypothec  on  such  property  to  the  coiu- 
plainant,  and  that  such  hypothec  was  reaistenii 
—Held,  on  a  reserved  case  by  the  full  heiioli, 
that  the  penalties  mentioned  in  the  statute  uiil  r 
which  the  conviction  was  had  were  coiniiiiita- 
live,  and  the  prisoner  was  sentenced  accordinirlv. 
Jiegina  v.  Palliser,  4  L.  C.  J.  277,  Q.  B.  iHHii; 
4  Vic.  cap.  30,  sec.  1  k  note  to  art.  1153  supo, 

XXXIV.  Perjury, 

1158.  Accomplices.— k  person  accused  ol'iicr. 
jury  cannot  have  accoinpliceH,  and  is  alone n-- 
ponsible  for  the  crime  of  which  he  is  accufci 
Reqina  v.  relleticr  k  Reijina  v.  Tellier,  1  K,  L 
505,  Q.B.  1870.  , 

1159.  Bail  in  cases  of.— A  female  prisoner 
charged   with    perjury   was   admitted   to   hii ' 
under  the  following  order,  "  That  the  prifnner, 
A,  Johnson,  do  give  bail  to  Our  Lady  the  Qiuri. 
in  the  sum  of  £50,  and  two  .sureties  each  in  ik 
sum   of  £25,  the   said   moneys  to  be  levie'lj: 
their  goods  and  chattels,  lands  and  teiieiiifub  I 
to   the  use  of  our  said    Lady  tlie  Queen,  In: 
lieirs  and  successors,  if  the  said  A.  Jo1iii5"l| 
shall  fail  to  appear  to  answer  a  charge  ol'wilni: 
and  corrupt  perjury,  committed  on  the  trial  w 
one  Thomas  Welsh  for  robbery,  and  tliai  t 
default  of  such  bail  that  she  be  coinniitti'dijl 
the  common  jail  of  this   district  to  lie  liiali 
with  according  to  law.''    Regina  v.  Johim\, 
8L.  C.J.  285,  Q.B.  1857. 

1160.  Indictment  for.— An  indictment  Iwll 
on  oath  alleged  to  have  been  made  before  llitl 
judge  of  the  General  Sessions  in  and  fonlitl 
said  district  instead,  of  (as  the  fact  was)  bei'ortj 
the  judge  of  the  Sessions  of  the  Peace,  in  aclj 
for  the  citv  of  Montreal,  may  be  aniendcit  ai'iHl 
plea.  Re}/ina  v.  Felletier,  15  L.  C.  J.  Ut.l 
Q.  B.  1870  ;  C.  32  k  33  Vic  cap.  29,  sec.  32 

llGl.  Parties  separately  indicted  fur  perjiir;,! 
alleged  to  have  been  conmiitted  at  one  iiii'l  liirl 
same  hearing,  can  be  witnesses  (or  eiicli  (jiIibT 
ib.,  k  32  k  33  Vic.  cap.  20,  sees.  62  k  fill, 

XXXV,  Plea. 

11G2.  A  prisoner  will  be  allowed  to  witliiis'l 
his  plea  of"  guilty  "  if  it  appear  that  lie  ii*| 
have  been  under  some  misapnrelieiisioii  »i«| 
he  pleaded,  and  might  thereby  .sutler  ii, 
Regina  v.  Huddell,  20  L.  C.  J.  301,  Q.B,ia| 

XXXVI,  Postponement  of  Trial. 


349 


CRI 


«  By  the  statute  cited  "  is  provided  that  wlicsciver, 
with  intent  to  delraml  or  iiijuro  iiny  otiier  person,  by  any 
false  pretence,  fi-audulpntly  ciiuscs  or  induces  any  otiior 
i.erson  to  execute,  malie,  accept,  cudor.se,  •  •  any  valu- 
able security,  or  to  write,  impross  or  affix  his  name  *  • 
uuuu  any  paper  nr  parchKicnt  iii  ortief  tlmt  111"  same  may 
be  afterwards  made  or  converted  into  any  valuable  secu- 
rity is  puilty  Ota  mi.sdi'nieanor,  and  shall  lie  liable  to  be 
imprisoned  in  the  penitentinry  for  any  term  not  exceed- 
ing three  years  aud  not  less  than  two  years,  Ac,  ic— in, 


1163,  Upon  an  amendment  of  the  in.lioliiidj 
at  the  trial,  no  poatponenieiit  will  li"  granw. 
the  prisoner  be  not  prejudiced  in  his  iletmij 
Rei/ina  v.  S^nical,  8  L.  C.  J.  237.  Q.  B.  m 
C.  32  k  33  Vic.  cap.  29,  ,«ec.  31.  ,  J 

ll(i4.  An  application  to  postpone  a  (rial a 
consequence  of  the  absence  of  witnessi'sraq 
lie  supjiorted  l)y  special  oftidavit,  sliomiii:!* 
the  witnesses  ii'i  question  are  iiiiUerinl.  R»jm 
V.  Domialletal,  18  L.  C.  J.  8,5,  Q.  B  l^i^i' 
32  k  3,'i  Vic^cap.  29,  sec.  30. 


1165.  But  after 
in  charge  to  the  ju 
over  to  another  da 
such  as  the  suild 
the  defence.  Reni 
Q.  B.  1875. 

XXXVII.  PowK 

Cases. 

1166.  Where  the 
guiltv  of  larcenv, 
mm\  for  life,  petiti 
ated  on  the  ground 

!  -Held,    that  the 
fiances,  had   no  p 
proper  recourse  bei 
ior  a  remission  of  i 
:n  part,  as  the  Govi 

I  rimieexp.,  6  L.  C. 

-XXXVIII.  Previ 

1167.  On  an  indie 

I  a  previous  convictio 

tearrai^Miedand  trie 

ami  if  found  guilty- , 

cliarjredtotry  whetlu 

I  convicted  or  not.*    L 

|2iO,Q.  B.  I     7. 

XXXIX.  Private 

1168.  A  party  pre 
hfctionof  the  Criiiiit; 
Ik!  no  right  to  be  rep 
I  vMate  than  the  reprei 
I  General.  Regina  v. 
IQ.B,  1874. 

XL.  Procedure  in 

1169.  On  the  findii 
Ipury.  application  w 
■body  of  the  defendant 
■appeared  and  asked  to 
pity  "-//eW,  that  tl 
■to  'he  inri'idiction  of 
|m  auowed  to  take  a 
1%'nav.  Maxwell,  10 

XU.  Rape. 

|nO.  Cunvictinn  for , 
prisoner  on  a  trial  ibr  n 
f  11  attempt  to  commit,  i 
Itave  file  verdict  set 

"iiiiteJ,  on  the  groune 
ifool  sufficient  of  an  vc 
PMt  crime  from  that  w 
fiMged  and  found  gui 
I  erelore  be  still  liable  I 
Pwich  evidence  was  a 
|mM  case,  that  the  pris 
Ju;'  ,v  oi  an  attempt  to  c 
m  be  tried  tor  any  othei 
fm  which  \ndtct  was 

k^L^I^'firainal  iVocedi 
r*™  "'""•' luiiictmoat."- 
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1165.  But  after  the  prisoner  has  been  irivon 
m  charge  totJie.ury,  the  trial  may  be  conffn  ,e 
over  to  another  day  for  cause  deemed  .s.Tfficie  , 
fuel)  as  the  sud.lcn  illness  of  the  cou  so    fnr 


OF    JfDGE    IX   Criminal 


XXXVII.  PowKu 

Cases. 

I     ll""'  ^^^''ere  the  prisoner  having  been  found 
guilt,.  of  larceny,  and  sentenced  to  be  im   ri 
meil  for  hfe,  petitionee!  in  clm.nbers  to  b  ■  1  Le  '- 
atal  on  the  ground  that  the  sentence  wa     iK  . 
-Ucld,    that  the  [udge,    under  snf<l,    ,.;,     ^ 
slances,  had   no  pow^r^o   ll  ^rat^'h'  r'hi': 

I  W"  '•'^<=,°".>-«e  beTng  by  petition  to  tl  "cn.  , 
lora  remission  of  the  i  nnisliMK.nt  ;,  i  .  ' 
in  part,  as  the  Govo  Lm  ene       L  Mw  f  ^ 

[  riante  exp.,  6  L.  C,  K.  106,  q!b!  iS,'   '''  ^''■ 

XXXVIII.  Previous  Coxvictiox. 

1107.  On  an  indictment  for  any  oflt^nce  afto,. 
» previous  conviction,  th<.  .lefendunt    ,",  h 

Jconvjcted  or  not.'    He.ina  v.  Ua.^fl^H'^^l 

XXXIX.  Private  Pucsecitiox. 

lJ,;f'  f  .P'"i>'.P!'osecuting  under   the  •'M,  I      ^LIV. 
fnn'^  v,.f  V"'"''"'^'  Procedure  Ac  Of  r8S     Advice. 
Ik!  no  right  to  be  represented  by  anv  other  fid 
Jwate  hau  the  representative  of  U  "  A    onie 

XL  Procedure  in  Criminal  Cases. 

Ikvofthe  defendant  fordefanli.   w/e,  co  .nsel 

11^.  r^/f^.that  the  defendant  m,.(  submit 
^<he,nr„diction  of  the  court  beluiv    ,"  ca, 
■N'  auowed  to  take  any  i.roeeedl,.^    ,         • 
h,ina  v.  Ma.u.ll,  10  L.  ^1^^'^  l^^Z. 
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tions,  but,  arte    1 1^  C  o  v  \''^^  .'"■■  ''""'" 

ca.se,  the  counsel  brti:'  '""'  '^Vdii'led  its 
there  was  n^evide^u.  ''■''''"' ■■'''■''"''^'•'  ''"^t 
connnissioH.,  £  ,  ;\^;;'°  V":  ■""•>■  "<•,  'I'e 
tl'o  complainant  ha        ,t    t     ,f'    '  '/"^■'"•"."r''  as 

ampelu.lU.encJmn!;U:';^r''^^,;:'';'-r 
then  reea   ec    tin.  viit.w,      .  ,   .     J 'it' court 

n)eanti,yi:;:.fo„  /^:;:,,;;-pi"^ 

"•as  talcen  bv  the  del  In  ^  o  t  '  ,  '"  V''.ir"'^" 
further  evidence  e   ,    )  I  ,      1       *■""""'  ""^^  "o 

XLIII.  Reserved  Points. 


KE5 


sPoxsiHiLiTv    OP    Advocate    for 


XLI.  Rape. 

mmmm 

klL^S,'""™'"*!  Procedure  Aot  of  1»69    r   ao  c    .- 


cn-mi,ral  ii  Liia  iiCri  .^'  '°"^''^o"^'^  °"  "^ 
■XLV.    Thial,  see  Jurie.s. 

212,^,  i),  iS;;,!,  *'»'"« •■ '«"»«.  101.. C.J. 
f^mv,,.'a,;,'SL°i. '20,''''"'"' ,''■',"'' 

can.  29,  sec.  45  ^'   ^-  ^-  ^  '"  Vic. 

Ib/SnS^if)^;--      -^7--  -  trial 

and  no  'nion^     fd   |e       ^      '■''^'-''^"■'^^ 

posed  of  lx4.^ons  ski  lie  I       ''^'''T  "''"''^  '^^""- 

74(i,  Q.  B.  l!/;?     •  -'^'^'"'"^  -  ?/■«'/«.  5  R.  L. 
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CROWN. 


I .    »i  i 


;r^ 


a  j\iror  to  stuml  aside,  witliout  wlinwin^  cansp, 
until  tiu!  iiani'l  is  oxlinnstoil,  as  in  a  li'liniv - 
J/e(/iiia  V.  Jfoi/aii,  i  I-.  C.  L.  .1.  70,  Q.  B.  1805  j 
C.  32  A  ;13  Vic.  cap.  2!>,  mcc.  38. 

117I>.  On  a  cane  rvfcrvfi]— If/Id.  tliat  even 
before  the  lii-Ht  ol'.lannary,  1870,  when  llu'iiruvi- 
sions  ofC.  32  &  33  Vic.  caj).  29  came  into  force, 
tlie  Crown  cm  a  trial  for  inindenieanor  might, 
witliout  sliewing  cause,  order  jurors  to  stand 
aside  until  the  iianel  had  heen  gone  through. 
Jiei/ina  v.  Fnmr,  14  L.  C.  J.  245,  Q.  B.  1870. 

llBO,  And  on  a  trial  for  felony  the  Crown 
may,  without  showing  cause,  direct  a  juror,  on 
his  name  lieing  called,  to  stand  aside,  and  on  the 
panel  being  read  over  a  secotid  time,  may,  with- 
out showing  cause  for  challenge,  direct  the 
same  juror  to  stanii  aside  the  second  tinie,  and 
soon  until  the  panel  i.«  e.xhausted,  that  is,  until 
it  appears  that  ajiiry  cannot  be  got  without  ,«>ich 
juror.  Eeaina  v.  Lacomhe,  13  L.  C.  J,  25'J, 
Q.  B, ;  C.  .12  &  .33  Vic.  cap.  29,  sec.  38. 

1181.  O/' .Sf/W/eM.— Soldiers  guilty  of  felony 
muft  first  be  held  to  answer  to  the  criminal 
tribunals  of  the  country,  proceeding  an  under 
the  common  law  of  England,  before  a  niilitary 
court  under  the  Mutiny  Aet.  and  the  Articles  of 
War,  can  legally  take  co(f^.;/.  .fi-e  of  the  charge. 
McOulloch  exp.,  4  L.  C.  ;'..  teV,  Q.  B.  1853. 

XLVI.  Vence. 

1182.  Where  an  ord'f  <]:..vmg  been  granted 
under  C.  32  &  33  Vic.  cap.  .',  .sec.  11,  changing 
the  place  of  trial  from  Quebec  to  Montreal,  and 
ordering  that  all  the  proceedings  had  before  a 
coroner  there  should  be  transmitted  to  the 
Court  of  Queen's  Bench  at  Montreal,  and  such 
order  for  transmission  of  proceedings  having 
been  obeyed— i/i?W,  that  a  writ  of  certiorari  to 
produce  a  return  of  the  proceedings,  in  order 
that  the  inquest  might  be  qua.shed  for  illegality, 
was  unnecessary,  and  a  petition  presented  m 
Chambers  for  the  i.ssue  of  such  writ  would  not 
be  granted.  lieybia  v.  Brydtjes,  18  L.  C.  J.  94, 
Q.B.  1874. 

XLVII.  Writ  of  Error. 

1183.  Where  it  was  allegeil  on  a  writ  of  error 
that  in  the  course  of  the  trial,  which  was  tor 
murder,  and  in  which  the  prisoner  was  found 
guilty,  a  medical  witness  was  ordered  to  make 
an  analysis  for  the  information  of  the  jury,  ami 
that  he  had  done  so  and  maile  a  report,  but 
that  the  report  so  made  was  not  placed  before 
the  jury,  as  it  ought  to  have  been,  and  that 
thereby  the  prisoner  was  deprived  of  the  advan- 
tage of  important  evidence  in  his  favor — Held, 
that,  as  the  report  could  not  have  been  submit- 
ted to  the  jury  except  as  part  of  the  evidence, 
and  as  neither  tlie  eviilence  nor  the  ruling  of 
the  judge  in  relation  to  it  could  be  brought 
under  the  consideration  of  the  court  by  means 
ofa  writ  of  error,  that  the  piaintilfin  error  had 
no  right  to  liave  the  record  amended  so  as  to 
place  before  the  court  the  said  ,cport,  and  the 
entries  in  the  register  of  the  court  below  res- 
pecting it;  nor  could  the  plaintiff  cause  the 
record  to  be  amended,  .".o  as  to  show  whether 
the  judge  who  presided  at  the  trial  wrote  the 
notes  of  evidence  himself  or  caused  them  to  lie 
written  by  another  person  ;  nor  so  as  to  show 


what  procautiiins  were  taken  for  the  saii' kpop- 
ing  ol' the  jury  while  deliberating  ujkiii  ihtjr 
verdict.  Duviil  v.  The  Queen,  14  L.  C.  K.  02, 
Q.  H.  18(;3. 

1184.  The  Court  of  Queen's  Bench  in  a|i|Xii 
cannot  grant  a  writ  of  error  without  the  imt ,; 
the  'attorney-general.  Nolmiin  &  liujinn,  I, 
L.  C.  J.  258,  Q.  B.  18G8  i  C.  32  k  33  Vic, ,,,,,, | 
29,  sec.  80. 
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ING  Ciu.\ii>Ai-  Prosecl'Tiox. 


CROWN. 

I.  AflENTH   OF    1185. 

II.  Cl..\lM    OF,  118(). 

A  litre  de  baiardii'    1187. 

III.  Clerk  of  the,  11W8-1190. 

IV.  Hvi'OTiiEC  OF,  1191-1197. 

V.  LlABII-ITY  OF. 

For  property  confincaied,  1198. 

VI.  Pi.K.\DiNfi  IN  Information  BY,  11"' 

VII.  Pres(;rii'tio.n  of  Land  held  by,  1,:i 

VIII.  Privilege  of. 
For  dues,  nO\. 

IX.  Reoisiration  by,  1202. 

X.  RiriHTs  OF,  1203-1207. 
Le.isee  from,  1208. 

To  property  escheat,  1209,  1210. 
To  recover' interest,  1211. 

I.  AOENTS  OP. 

1185.  Wliere  in  an  action  against  ilil 
trustees  of  the  Quebec  North  Shore'  TnrnpHi 
Road,  the  plaintiff  seized  money  in  theQuelw' 
Bank,  to  account  of  the  defendants— //eW,  M 
the  defendants  were  agents  of  the  Grown,  jJ 
that  moveable  or  immoveable  property  helJtjf 
them  belongs  to  and  is  vested  in  the  CwJ 
Anderson  v.  The  Quel>e'  North  Shore  lb\ 
Trustees,  14  L.  C.  R.  90,  S.  C.  IStJS. 

II.  Claim  of. 

1186.  Where  the  king  claims  po.sses.sion ofJ 
piece  of  land  and  ri^'ht  of  the  Crown,  theilemi 
dant  must  plead  tule  and  prove  it.  ii'«t.| 
Leliltvre,  2  Rev.  de  Leg.  33(J,  K.  B.  H23. 

1187.  J    titre    de    l)atardise.—XyA'hm  «l 
brought  bv  the  attorney  general  on  Iwliall  m 
the  Crown  against  the  curator  to  the  vaoiij 
estate    of    an    illegitimate    person   who  lii| 
recently  died,  praving  that  the  dorcniiant  ffl 
condemned  to  render  an  account  of  his  ailiii'»T 
tration    as    such    curator,  and   thiit  all  aj 
propertv,  moveable  and  immoveable,  lielon.ij 
to  the  estate  be  delivered  to  the  Crowi.sM 
de    desh^rance  or  rather    de   baiardm.  la 
intervening  parties  claimed  to   the  «'™". 
£50,000  against  the  estate,  and  prayeiitliatii| 
estate  be  not  so  delivered  to  the  Crown  »ii* 
thev  had.  had   an   opportunity  of  establwiii 
their  claims  and  ohtainin^satistaction  loriW 
in  so  tar  as  the  estate  would  suffice— /(«'«•'' 
they  had  a  right  to  make  good  their  cl" 


IV,  HYPOTnEC  OF. 
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nr.  Clerk  ok. 

118!),  Nutvvithsliindinff  C  S    T     r     „      », 

iivocate,  proctor  so  ,Lrnn'  P""?*^""  a^  an 
a.l-vin  I'wercV:::.^.^'^'^,'^;^;--;^";- attorney 

taif?  a  Queen's  co..i,8el  is  not  ,l.i  ""•  f y.""" 
appearing  in  open  court  imi  ,P.  '''••'«.'•'■« '  'rom 
on  behait^of  tile  Crmvn  ^n  '^0"!i"Ct,„g  a  case 
I  k.  construe,!  to  .'an  oiwiLt''''  ""'^' 
lu.lding  the  office  of  ckrko-thp  "   ^'"""' 

pr.'ictice  for  indivi,  „al/    V  ■    '"'"^'^^'^nnui 
il.  C.  J.  197  &  15       P   no'"?.  I.  I-th,eiif, 

H90.  An/if  !4;rl;l''appei^1,o^SV 

10  a  clerk  of  t  e  crown  wl       '"■'""  '^PP'ication 
I  counsel.    lb.  '''"'  ^'^^  "*^'  »  y"C'en's 


CROWN. 
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IV.  Hypothec  of. 
case  the  Crown  .„!,.  IL*^;  f  *P'.-!^' »"''  'n  such 


|c.se.he:Crownonlvhada7n;'ireonthe,n. 
I  loan,  ami  for  a  7( 


Imoveable  for  ?uch  loan  anr'  fi^,.  »  T 

l^^ons  who  had  bec^re^oirVorsu^'eh^f  !" 

l««bsMuent  to  the  lire.     TV^J ?/ J;  I  Th^l}?^^ 

l:i'M'-"ff°-rsb?ti;i;^;o? 

IproMv,  but  in  U^p^r,  culaTC:' h  ha  ^ 

J'lW  And  in  another  caqp_J/-^7  7  • 
Pmissing  the  contestatronT:^^.    '  '"  ''I^r*'' 
iaisucli  hypothec  of  He  V.^    the  appellant, 
I'fetobe  regi,sterp,l   -I.  f         V,"  ''"^^  "^t  re- 

l^thecgiWn  to  the  Crrf,     ',■  ''"*^  ',''^  ^^neral 
Ptheihvitbnnf  J  ■  .  '^°.^''"  'o""  *'"^'>  advances 

I  *"'' ""^  borrower  had  rebuilt,  and 


.b';irS;ior.hefe!v;:;::S^r'p'''f"pr''- 

'  '"1"-<I  P'Tforn    ,.,  oTf  the  duti^n'    ?  '\""  .""^ 
them  — //(./,/  o..  n  ,.   I        .•    '""'"*  outrti,Hte(    to 

'l-notaryuid     l^aM  tnirM^ 
established  the,el  J  '    7    .'  J,?  ,''  ''^■'';;'  r*^  ^''■'> 
«ons  therein  boun,/,  i     ,    !„  .  '  '         n*^  ""  ''^''7 
tbat   the  atfor.,ey  general    ,  'T'  "'!'' 

coud  prosecute  H,.  'T  Cana(  a 

V.  Liability  or. 

wher^'a  ;S';r,CdTo';;Lfa7'''''--^".'*  '"'•^^ 

to  death  for  the  murder  ofCi  ,''''?  '^°"''''""""' 

property  conJi^c'I'M^^VCcSn-/?;;')  '"'• 
action  brought  a.'ainst  H,o  J""^"^^"— " ''-A  on 

V.  Jontras  es  qual.,  1  H.  L.  47%  SO.  1889 

VI.    PleADINO   Iff  lNF0R.MATI0!f  BY. 

tiJ  n"'  ^"'ormation  was   laid  on  the   nart  of 
he  Crown  to  cause  two  casks  of  planes'^se  zed 
by  the  customs  officers  (or  an  infmc   on  Inut 
imnoT'/"  -^t  ^^"'^^'""e'J'  the  goois  having  be" 
mpor  ed  without  I'ayment  of  duties- //e/lthiit 
•n  such  an  information  the  allegation  that  the 
Roods  sought  to  be  forfeited  had^been  seized  a« 
bavingbeen  imnorted  into  the  province  Sth 
tTere^1^;rt'h  "' h''  "^''  i"«^'fl?cient"and  t  1 
were  iZ  ip?  «",bf  ^-'ti ve  allegation  that  they 
«ere  imported  and  brought    nto  the  nrovince 

Vir.  Prescbiptiok  op  land  held  by. 

1200.  Petitory     action      was      brought     tn 

recover  possession  of  a  lot  of  lanT  n   the 

hlf"in°t7rva    ^/^r^-^'-r-Hekl,  that  durij| 

I  e  interval  that  the  Crov  n  held  a  proDertv 

undeTtrsli^T  "  ''.T  ''  '''  oomnTtS 
Wnr?  V  ^/"''' """?  ^■'°''^  the  issuing  of  the 
ru  s^7'vor'  7^"-'''""'8  the  same,  prescription 
session  ;7c  f  "  ™"''  n"''""  in  actual  pos- 
whatever       )   '  P"""^?"'/'  but  without  any  title 

J  ^.  t.  J.  281,  S.  C,  Q.  B.  &  P.  C.  1864. 
VIII.  Privilege  op. 

valMp'nfT'"'  ^'f'—I"?  an  action  to  recover  the 
value  of  a  quantity  of  square  timber  seized  and 
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sold  by  the  Crown  for  its  dues — Held,  that  as 
long  as  such  dues  were  notpaid,  the  Crown  had 
a  right  to  seize  the  timber  into  whatever  hands 
it  had  passed,  and  no  transfer  or  alienation  of 
such  timber  could  deprive  the  Crown  of  its 
irivilege  for  such  dues.  Rivard  v.  Belle, 
R.  L.  671,  S.  C.  1866. 

LX.  Registration  bv,  see  .Hypothec  op. 


f 


1202.  The  privilege  granted  to  the  Crown  by 
4  Vic.  cap.  30,  of  preserving  its  hypothecary 
rights  arising  out  of  letters  patent,  without 
registering  the  same,  applies  only  to  the 
immoveable  property  granted  by  such  letters 
patent  and  no  other.  Morrin  it  al.  &  Smith 
et  al,  6  L.  C.  K.  279,  S.  C  1856 ;  2084  C.  C. 

X.  Rights  of. 

1203.  Where  the  greater  rights  and  preroga- 
tives of  the  Crown  are  in  question,  recourse 
must  be  had  to  the  public  law  of  the  empire 
by  which  alone  tliey  can  be  determined,  but 
where  its  minor  prerogatives  and  interests  are 
in  question  they  must  be  regulated  by  the 
established  law  of  the  place  where  the  demand 
was  made.  The  Attorney- General  &  Black, 
a,  R.  325,  K.  B.  1828  ;  &  art.  1205  infra. 

1204.  No  right  of  revision  exists  in  favor  of 
the  Crown,  where  the  right  of  appeal  is  denied 
by  law.  The  Attorney-General  v.  7%e  Corpora- 
tion of  the  County  of  Compton,  5  L.  C.  J.  258, 
S.  C.R.  1871. 

1205.  The  privilege  of  the  Crown  for  its 
claims  over  those  ol  private  individuals  being 
one  of  the  minor  prerogatives  is  governed  by 
the  law  of  Canada,  derived  from  France,  and 
not  from  the  law  of  England.  Monk  &  Ouimet, 
19  L.  C.  J.  71,  Q.  B.  1874;  art.  1203  supra. 

1206.  And  held,  also,  that  under  C.  S.  L.  C. 
cap.  82,  sec.  9  the  claim  of  the  Crown  for  fee 
fund  and  court  house  dues  was  covered  by  a 
bond  executed  and  registered  prior  to  the 
statute  creating  said  court  house  and  fee  fund 
duties.    lb. 

1207.  But  a  bond  which  refers  to  Superior 
Court  duties  only,  cannot  be  made  to  cover 
duties  received  by  such  prothonotary  as  clerk 
of  the  Circuit  Court.    lb- 

1208.  Lessee  /row.— Petitory  action  was 
brought  by  a  proprietor  under  a  deed  of  sale 
from  a  patentee  from  the  Crown  against  the 
holder  of  the  immoveable  who  was  the 
transferee  of  one  who  held  under  a  lease  from 
the  Crown  for  twenty-one  years — Held,  that  the 
defendant  was  entitled  to  hold  until  the  expiry 
of  the  lease,  and  that  the  plaintiff  was  only 
entitled  to  the  rents,  issues  and  profits  from  the 
date  of  such  expiration.  Lawrence  &  Stuart, 
6  L.  C.  R.  294,  Q.  B.  1856. 

1209.  To  property  Eacheat.—F  died  in  the 
Province  of  Quebec  without  heirs  and  without 
will.  Under  637  of  the  Civil  Code  his  -jstate 
devolved  to  the  Crown.  Shortly  after  his  c  eath 
a  curator  to  the  vacant  estnl"  "as  appointed, 
who  took  possession  'if  n;  property.  The 
attorney-gfciiera!  of  the  frovince  then  instituted 
action  to  recover  the  property  from  the  curator. 
The  attorney -general  of  the  Dominion,  acting  ou 


CROWN  LANDS. 

behalf  of  the  Crown,  petitioned  to  beallowpd  to 
intervene  and  claim  tne  estate.  After  contesta- 
tion tne  claim  was  allowed  by  the  Superior 
Court,  and  the  case  being  appealed — Held,  n. 
versing  the  judgment  of  the  court  below,  (1 
Q.  L.  R.  177)  that  an  escheat  Was  one  of  lile 
sources  of  revenue,  which,  as  a  minor  prcroya-  i 
gative  of  the  Crown,  was  yielded  up  to  the  're- 
spective provinces  now  confederated  into  tiie 
Dominion  of  Canada,  prior  to  the  union  of  the 

grovinces  of  Cauada,  Nova  Scotia,  and  Neir 
Brunswick.     Tlie  Attorney-General  of  the  Prr,- 
vince'fif  Quebec  &  the  Attorney-General  of  ilit\ 
Dominion  of  Canada,  2  Q.  L.  R.  236,  Q.  B,  iSis' 

1210.  And  held,  alao,  that  such  escheat,  prior  I 
to  the  union,  formed  part  of  the  revenue  of  tte 
respective  provinces  in  which  they  arose,  anj 
that  all  territorial  crown  rights  and  preroga- 
tives possessed  by  the  late  provinces  of  Canada, 
Nova  Scotia  and  New  Brunswick,  betbre  the 
union  thereof  into  the  Dominion  of  Canadu, 
have  been  by  the  British  North  America  aci 
given  to  the  provinces  of  Ontario,  Quebec, 
Nova  Scotia  and  New  Brunswick.    lb. 

1211.  To  recover  interest. — The   Crown  caa  | 
recover  interest   where    a    private    individua! 
would  be  entitled  to  it,   a.»  in  an  action  lor  I 
money  paid  under  a  written  contract,  on  ac- 
count of  a  third  person,  in    ivhich  it  may  lie] 
recovered  from  the  date  of  service  of  process. 
r/ie  Attorney-General  &  Black,  S.  R.  32-t,  K,  B. 

i82e. 
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CROWN  LANDS. 

I.  Hypothec  on,  1212-1213. 

II.  Letters  Patent  of,  1214. 

III.  Power  of  Commissioners  of,  1215-121i, 

IV.  Rights  of  Gran^-ees,  1218. 

I.  Hypothec  on. 

1212.  Where  a  squatter  granted  a  'hvpoth«| 
upon  property  belonging  to  the  Crown,  of  wliickj 
he  was  in  possession  without  a  patent,  andtltl 
land  was  about  to  be  sold  under  a  writ  of  execi-l 
tion  de  terris — Held,  confirming  the  judgiMil 
of  the  court  below,  that  hypothecs  granted upMl 
such  lots  by  persons  who  are  in  possession  oil 
and  who  liave  improved  the  same, do  notattaclil 
and,  consequently,  confer  no  rights  upon  tkel 
mortgagees.  Facaud  v.  Pelletier,  16  L.  C.  B.f 
305,  Q.  B.  1864. 

1213.  Where  a  person  had  occupied  wiijioiil 
grant,  land  belonging  lo  tlie  Cr>' vn,  and  y| 
made  improvements    thereon,  and   afterwanJil 
transferred  it  by  donation,  subject  to  a  life  reti,| 
for  the  payment  of  which  the  donor  tookil 
hypothec  upon  the  property,  and  the  done*  ill 
turn,  after  receiving  a  letter  of  occupation  tal 
the  Government,  sold  the  property  to  a  thW! 
party,  who  in  his  own  name  obtained  IctltNJ 
patent  of  the  land  from  the   Crown,  and  IM" 
plaintiff  brought  action  in  declaration  ofw 
hypothec— //*?,    that    l-.is   .v.tinr.  was  wia 
brought,  and   he  liad    judgment  accordinfifl 
Bdanger  v.  Blais,  3  R.  L.  454,  S.  C.  B.  IS?!. 


II.  Letters  Vt 


III.  Power  of  C 


IV.  Rights  of  Gr, 
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II.  Letters  Patent  of. 
I   '214.  Where  the  defendant,  by  deed    roM  t^ 

hiuehhe  had  made  upon  a  lot  of  crown  lan,1 
Ij'tnate  in  the  township  of  Kildai-e    nn^»r. 
Lreement  that  the  pla'Intifl^aeTo  o  ,ta  „  kt! 
I'l^'^nfT'  tl'ereof  from  the  Crown,  ad   „  de 
6ult  of  his  being  able  to  do  so,  that  defendant 
waato  pay  all  expenses  that  plaintiff  Sbe 
I  put  to  on  account  thereof,  an/plaintittobtoined 
the  letters  patent,  but  defendant  subsenuen  |y 
refused  to  execute  a  transfer  of  the  proTrtv  "o 
kim.and  plaintiff  brought  action  prayZ/for 
such  transfer  and  possession,  accor.ling  ^  ,he 
terms  of   heir  dee{-//eW,  reversing  tfe  juii! 
ment  of  the  court  below,  that  the  court  wo  Id 
Jrendersuchajudgment  as  would  take  the  Xee 
1 0  such     ransfer,  and   v.ould   invest  the  r,,^ 
Ittaser  with  a      the  riL'bts    titia  .     i  •     '^"^' 
Khich  he  could  have  acnuir;d     L  ''     J'"//''' 
\iMlenn,  7  L.  C.  J.1T3,  Q.' B  iSZ'  ^"^'""' 

III.  Power  of  Commissioners  of. 

I  1215.  A  location  ticket  or  license  of  oceuna- 
lion,  signed  by  a  local  crown  land  agent,  coXs 
.0  right  on  the  holder  of  such  ticKet    0  main 

5±^X'?^'sr?,«^^.cap"^S: 

-Ced  that  «  the  ^llm^.C:^  J^Z^ itZ 
only  nia^  issue  under  his  hand  and  sJal  s  "  1 

tev£ca^p.f^''-^"^P-'l'«^'=«-9'fcl7,& 
Jiic.cap.  .i,  sec.  20,  arejudicia  ,  and  beforp  pt 

^-l.v.and  not  in  his  deputy  or  substkuTe  •  lb 
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I.  CfcKTIPICATE    OF,   1219. 

II.  Power  op  1220. 
I.  Certificate  of. 

.nstalment  on  the  price  of  the  land-Ew  con 

II.  Power  op. 

1220.  Where  the   plaiutifT  sued  out  a   writ 
of  mandamus   against  a  crown   land  airen    to 
compel   him  to  grant  him  certain  permits  to 
cut  wood   in  accordance  with  C.  S  (TcaD    23 
and  the  defendant  pleaded  that  he   waa^onlJ 

and  tfat^wll."'!  ,'^'"°""  >"J  cominis  io°S 
ana  tfiat  without  his  authoritv  h<.  nn„i  1  v!il 

act,  and  that  tlie  mandamus  g  anted  could 
not  therefore  be  executed,  seeiu/that  he  con  W 
not  be  conmelled  by  law'to  do"tlat  vAieh  ,  J 

^ejers^aS^r';^£:i^-rs 


IV.  RioHTS  OF  Grantees. 

j  1218.  Petitory  action  was  brought  asainst  tl,o 
Iransfereeofa  person  to  whom  Ian    vvfsLran    d 

fctheCrowninthedistrictofGa.4rbyvCS 
I'tatute  passed  m  1819,  59  Geo  fll  can  q   f 

■"commissioners.  Arc f/^hi    „     c   ".^""^""s 

k^ent  of  the  co.Jt  befowf th     "t£e"r"  p!rt  tf 


|w  nma  way  as  tlioso  nf  tim'  ^      ''1 "'"'"  •>«  oxeeuted 
tt"i'"l^»'  "'"I  '  "  «u"horf,v"r„Ti ''^'"'i'''-  «f  <=™^vn 


CULLERS. 

I.  Remuneration  of,  see  TIMBER. 


CURATOR. -See  CURATORSHIP, 

CURATORSHIP-See  TUTORSHIP. 
I.  Ccrator, 

-Action  against,  1221-1223 
Action  by,  1224-1227 
Liabili/y  of,  1228-1235. 
Jower  of,  1236-1240 
^mowoZo/,  1241,  1242. 

T   i  ^1"  \yERU10TEn  PER.S0NS,  1243 

ni.  Of  Minors,  1244. 

IV.  Power  OF  Ward,  1245. 

V.  10  Absentee,  1246. 

I.  Curator. 

a  vacant  estate,  imiu^t  »,^ohV?.-"S'"S  to 
as  the  curator  ca'n^^o^ .'u^h' .f^T;,'."?;'""^'/ 
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debts  due  by  the  absentee,  the  action  was  dis- 
miwed  on  demurrer.  Whitnei;  v.  Brewster,  3 
L.  C.  R.  t3I,S.  C.  1852. 

1223.  Where,  alter  jmigniont  had  been  ob- 
tained againi>l  the  defendant  in  his  capacity  ot' 
curator  to  a  vacant  estate,  ajtion  was  brouglU 
against  liiin  personally  to  compel  hin)  to  render 
an  account — Held,  reversing  the  judgment  of 
the  court  below,  tliat  sucli  action  would  lie,  not- 
withstanding that,  in  his  quality  of  curator,  he 
was  not  made  a  party  to  the  cause.  ValleaHk 
Oliver,  2  L.  C.  R.  4o2,  Q.  B.  1852. 

1224.  Aclion  bi/.~ln  an  action  brought  by  a 
curator  to  the  vacant  e.«tate  of  a  party  deceased 
— //e<(Z,  tiiatthejtiling  of  the  deed  ofcuratorship 
was  sufticient  evidence  of  the  death  of  the  party, 
more  particularly  as  the  defendant  had  not  ex- 
pressly  denied  the  (juality  assumed  by  the 
plaintirt',  nor  the  fact  that  he,  the  defendant,  was 
a  debtor  of  the  party  deceased.  I'emherton  et 
al.  v.  Demos,  1  L.  C.  R.  308,  S.  C.  1851. 

1225.  Action  to  account  was  brought  by 
the  plaintift'  as  curator  to  a  vacant  succession 
against  the  defendant,  as  being  in  possession  of 
the  estate.  The  defendant  pleaded  that  the 
deceased  died  in  one  of  the  United  States,  and 
that  her  estate  devolved  upon  her  hrirs,  there 
being  no  vacant  succession  in  this  country,  and 
that  the  plaintiff  was  appointed  curator  without 
notice,  on  petition  of  a  party  not  a  relative  or 
creditor  of  the  deceased,  or  interested  in  her 
estate,  and  on  the  advice  of  parties  not  related, 
nor  creditors,  nor  interesteil  in  the  estate,  and 
without  any  nece.s.sity  being  shown  for  such  ap- 
pointment.— Held,  that  the  defendant  had  no 
right  or  interest  to  contest  the  quality  of  the 
curator  on  such  grounds,  and  that  the  plea 
must  therefore  be  (fismissed.  Sexton  v.  Bcston, 
6  L.  C.  R.  189,  S.  C.  1856. 

1226.  Action  was  brought  by  the  curator  to  a 
vacant  estate  to  recover  a  specific  sum  of  money 
from  one  of  the  executors — Held,  that,  ina.s- 
much  as  the  testator  by  his  will  instituted  uni- 
versal and  special  legatees,  to  whom  the  defend- 
ant was  accountable  as  the  representative  of 
one  of  the  executors  of  the  .3ai(I  will,  and  in- 
asmuch as  there  was  no  proof  of  record  of  the 
lapsing  of  these  legacies,  or  that  the  succession 
of  the  said  testator  was  vacant,  that  the  nomin- 
ation and  appointment  of  the  curator  must  be 
regarded  as  a  nullity.  McPheek  Woodbridge, 
111.  C.J.  100,  S.C' 1865. 

1227.  Action  was  brought  by  the  curator  to 
the  vacant  estate  and  succession  of  one  E  B,  for 
the  benefit  of  the  widow  anil  children  by  a  former 
marriage  to  recover  $50,000,  for  loss  and 
damage  sustained  by  reason  of  the  drowning  of 
the  said  E  B  at  the  Champlain  market  wharf  in 
the  city  of  Quebec,  by  the  alleged  fault  and 
neglect  of  the  defendant,  in  not  placing  a  light, 
fence  or  watchman  on  a  certain  slip  undergo- 
ing repair  there.  Demurrer  riled  on  the  ground 
that  tlie  plaintiff  in  his  said  quality  was  not 
competent  to  bring  such  an  action— //c/(i,  dis- 
missing the  demurrer  that  the  action  would  lie 
in  the  name  of  the  curator,  though  by  the 
statute  the  action  is  to  be  brought  for  the  bene- 
fit of  the  wife,  husband,  parents  and  children 
of  the  decease(i,and  any  damages  recovered  are 
to  be  divided  utnuiig  tnein.  Sirtylh  ex  iiiud.  & 
The  Corporation  of  the  Citi/  of  Quebec,  17 
L.  C.  R.  347,  S.  C.  1867. 


1228.  Liahililij  oJ.—S.  curator  to  tlie  CMtaie 
of  an  absentee,  who  contests  and  defends  an 
.action,  is  personally  liable  for  the  costs  ol  an 
action.  Whitney  v.  Brewster,  4  L.  C.  J.  25't 
S.  C.  1855. 

1229.  A  plaintiff  who  has  obtained  .judiimeiii 
aiiiiinst  a  itofendant  in  his  qiuility  of  curatory 
a  substitution  will  not  be  allowed  to  tab 
suppleuientary  conclusions,  by  petition  sotting 
up  a  return  of  nulla  bona  es  qual.  ami  prayinJ 
for  judgment  against  the  defendant  peraoniilU 
Warner  v.  Gerrard,  6  L.  C.  R.  485,  S.  C,  hj,i, 

1230.  Where  the  delendant,  a  curator  |.)  j 
vacant  estate,  had,  in  obedience  to  a  judtrniwit 
to  that  effect,  rcndereil  an  account,  which  tlie 
plaintiff  gave  notice  of  his  intention  to  comim, 
anil  obtained  a  judgment  ordering  the  ilcfonl- 
ant  to  pay  the  money  admitted  to  be  diie,  anl 
the  (lefendant  failed  to  comply  with  the  order- 
Uehl,  on  application  for  contrainte  par  nrpi 
under  the  ordonnance  of  1667,  that  the  orJoit- 
nance  does  not  give  that  remedy  as  a  means  of 
enforcing  an  executory  iudgment,  but  merelj 
as  a  final  rule,  and  the  plaintiff  had  at  presenti 
hut  a  droit  exicutoire.  Wood  v.  McLennan,  5 
L.  C.  J.  263,  S.  C.  1861 ;  783  C.  C.  P. 

1231.  A  curator  bringing  an  action  on  behall 
of  an  absentee,  is  not  liable  to  security  forcosu, 
Parent  es  qual.  &  St.  Jacques,  2  R.  L.  91,  C.C, 
1867. 

1232.  But  where  the  action  is  dismi.«?i'.l  «| 
unfounded  in  law  the  curator  will  be  heldp«i 
sonally  for  the  costs.     St.  Jacques  &  Parent, 
R.  L.  93,  C.  C.  1868 ;  &  art.  1228  mpra. 

1233.  Where  the  wife  was  appointed  curatri: 
to  her  husband,  interdicted  for  drunkenne,* 
Held,  that  her  and   need  not  be  pm 
cause,   and    th:  need    not    be  speeii 
authorized  for      .     ..arpose.     Leniieux  y.Foi 
fade,  2  R.  L.  626,  Q.  B.  1870  ;  342  C.  C 

1234.  A  writ  of  tiers  saisie  will  lie  againsl 
the  curator  to  an  interdicted  person  to  coiiij 
him  to  pay  the  amount  which  he  owe.s  pen 
ally  to  the  interdict,  under  a  judgment  rendei 
against  the  interdict  and  the  curator  as  sue! 
Pclnquin  V.  Ijamothe,  3  R.  L.  58,  S.  C.  1311, 

1235.  But  where   a   mother   had   been  ai 
po;nte(i  tutrix  to  her  minor  children,  am 
wards  renounced  the  community,  and  .«uitw| 
brought  against  her  in  her  said  quality  by  tl 
creditors  of  her  husband  for  an  amount  wti 
they  claimed,  and  she  was  called  upon  persi 
ally,  by  means  of  a  writ  of  tiers  saisie,  lodecli 
what  money  she  had  belonging  tosaidrji 
children,  or  owed  in  her  personal  capaciif 
Held,  that  the  amount  of  indebtedness,  if  ai 
of  the  tier.i  saisie,  in  her  quality  of  tutrix  lot 
minor  children,  could  not  be  litigated  or  ^eiil 
in  a  case  of  contestation  of  a  declaration 
a  saisie   arret,  but  must  be   settled  by  'lii 
action.    Dorian  y .  Pnimont  es  qual.  &  Dm 
&  Dorion,  3  R.  L.  60,  Q.  B.  1870. 

1236.  Poicer  of.— A  person  in  hiscapacnv 
curator  cannot  "purchase  the  property  oi 
ward  for  himself  individually  ami  in  liJHi 
riglit,  and  cannot  indirectly  with  the  assisH' 
of'apret  nam,  do  an  act  which  hocimwi 
directly  and  in  his  own  naino.  MeKmii 
Tai/lor,  9  L.  C.  J.  113,  Q.  B.  1865;  290  C 

1237.  A  curator  to  an  absentee  o-mnato?' 
a  petitory  action  on  behalf  of  the  abseiiiM. 
any  action  which  may  involve  to  the  al«il 


1  cv 

lllie  loss  of  his  I 

||*rty,  the  only  ai 

iiig  those  relatiii" 

■(iruperty  oftJie  nfi 

l/iiraHM,  2  R.  L.  9 

D  1238.  Tlie  ciiriil 

llmiacy  or  insanii 

Ikis  domicile  to  ail 

litie  authority  of  (j 

Icfliis  relations    o 

llC.J.  270,  Q.B. 

I  12,39,  An  authoi 

llBbstitulion,  to   se, 

liif  substitution,  u 

lauihorization  to  a 

fctoitulesasare  liv 

lisinsufficient.     Bei 

J.C.  J.  28G,  S.C 

■Fc.  cap.  13. 

I  1240.  A  curator  ti 

line  the  right  to  d 

!/«/.  &  Dubuc,  2  Q. 

1241 .  Kemoval  of 

licled  person  may  I 

VI  the  consent  of  1 

■rthe  next  of  kin  o 

id  on  avis  de  pai 

my.Pageot,21{v\ 

11242.  The  curator 

fcllie  instance  of  t 

lierdictcd  party,  wli 

^iter,  or  that  any  fi 

pie  of    the     appoii 

Wmis  V.  Bilodeau, 

Ini2.  ' 

In.  Of  Interdicted 

|l2f3.  The  father  c 
Wt  of  right  to  be  1 
le  absence  of  any  c 
ipoinlHient,  even "  wf 
Wy  council  think  o 
loot  of  itself  a  legale 
HDufaux  &  Ho 

P'  Of  Minors. 

,    A  curator,  an< 
wnted  to  a  minor  en 
^^al.  V.  Fontaine, 

[V.  Power  op  Ward. 

|2«.  A  party  to  wh 

)mted  cannot    bind 

pet,  while   the  cur 

mck  V.  PatersoH  et  a, 


F'  The  court  refusei 
■^went  person  to  effect, 
icfofa  writof  sumr 
.f'tuled  against  the  ai 
I'  a  cumtor  to  the  nro 

;"e«dybeenapnof„t, 
'f' lie  Leg.  307,  1b. 
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obtfiineil  ,juils.'iiioi,[ 
iiiility  ot'ciiruturtof 
3   allowed    to  take 

by  petition  setiin/ 
s  qual.  anil  prayini 
t'einlaiit  persouiilli  r 

R.485,  S.  C.  Ki] 
nt,  a  curator  to  a) 
ence  to  a  ju(|i;ini'rii[ 
iccoiint,  which  tlie 
ntention  to  contcii, 
pilering  the  ili'teni-l 
tted  to  be  due,  aii-l| 
ily  witli  the  orJer-j 
oiitrainte  par  mpsl 
)67,  timt  the  orilnA 
ledy  as  a  nieaiis  ofl 
Igment,  but  niwljf 
itiff  had  at  presejil 
)od  V.  McLennan,  'M 
13  C.  C.  P.  i" 

an  action  on  bolulli 
to  security  forcoftj 
es,2R.  L.  91,C,cl 

ion  is  dismissed  ti| 
or  will  be  heldj.. 
Jacques  &  Parcnl,i 
.  1228  mpra. 
i  appointed  curatriij 
I  for  drunkenness- 
leed  not  be  put ,. 
I    not    be  specialij 
I.     Lemieux  v,  ftrj 

0  ;  342  C.  C, 
isie  will  lie  ngainsj 
;d  person  to  com;* 
lich  he  owes  persx 
a  judgment  rpmieit 
he  curator  as  siitSj 
L.  58,  S.  C.  18;i. 
thcr   had   been  ai 

children,  andaitfJ 
lunity,  and  suilnl 
'  said  quality  bvir 
ir  an  amount  wliit| 

called  upon  persoi 
'iers  saisic,  to  decM 
nging  to  said  f  A 
personal  capaciif-l 
ndebtednes?,  ii'ili.'f 
ality  of  tutrix  toll 
)e  litigated  or  .-ellH 

a  declaration  unJij 
le   settled  by 

1  en  qual.  ife  ^i'" 
.  1870. 
3n  in  his  capacii?i 


bsentop  cii""- 
I'  of  the  abseniM.j 
olve  to  the  aM 


llif  loss  of  his  ri(r|,(a   ;,,  „     • 

L  those  reJatin" ,^(1,0  ah   •''"  '=""  '^'''"K  ''«- 
P^erty  of  the  nPHentoe      fc';''"''^r'  '''<' 

lUb.    Ihe  ciiratDr  t,.  .,  ,  .         ^  ■ 

macy  or  i-.s..,,.',  ,"''■'""  ">t''''dicted  for 

Ike  authority  of  ,  L  c       ,  aw'"'-'''''','  "'"'"•" 
Uhis  relations   or   f  i    ,  L      ;'^/°';/'"^ '"^^'''^^' 

f-ubs.i.Ui.n,  ;l-;^,P-j;;;|^--m.cted  by 
Juthorization  to  a  fiitor«/T  ,  •  ",  ■'^"'ii'"i' 
fatoitttlesasarelivin  „  t  in  ''I  f "^''  "'"  I'"' 
|insufficient.     /y«  ,"? V^V^T'''^'/"''''^'' 

|V:c.cap.l3.  '""^^  '  "'^^  ^'  <-"•  <k  q!  38 

1240.  A  curator  to  a  varnnf  o^i   ,    i 
'■';tl;«  right  to  dis,i:^'\,^^ I  '^^Pn»>a 

Mihe  consent  of  JnV,.  .^^^ '''''  '""  «^"'-'*''"- 
Ue  next  of  kin  o  S t,' ,  "'""'  ^'^"'i-^" 
M  on  avis  de  LnU  Iw/l      Z*}"'''  ■*''^^»''. 

-i^-'-j  •  "^    iTotlier-in-Jaw  of  (he 
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iierdicted  party,  who' showsnT'";'""'  °^  "'? 
»iler,  or  tllat  any  raud  w„.  ""?'''^"'  '"  t'"-' 
«of    the    app'otSent    orTl''"^''*  ''- 

In.  OfIcterDk-TED   PER.SON.S. 

Ef'ri/htt'l^e  aUcll-n'i^^f  <=*-!  P--" 
le  absence  of  any  erav  '  ff  •  '^-  "'"''ato''  i" 
b»int«ient,eyen-w!enfl  «•"'■'"!   '°  «»<='' 

p  Of  Minors. 

p'  Power  of  Ward. 

p  S/MS^.» -•/;?'-  has  .been 
Kt,  while   the  n„l/        ■  "    alone    in    a 


J^H-HTsoK,.eeCHrRCHFABRiyc-Es,' 
CUIfJJEiVCY. 

I.    AjIKRrcAX,  N-OT  I  tri,    'P 

il.  Un.u.  lskok,  S  ■  ^ "■"''"«'  1247. 
:eii?l,S/^T.:if''-i:nited  States  is 

IJ.    LeC^I.  [;<t  OK. 

a.;o;mnr,;;S\;5!;i:rr7^''^''-t,he 

a.-  the  value  of^the    «■   d  1  ,',  -'""''"^  "'°"''>-. 

\y  tH.   Canada  Cim'  e;crAj''''vrV'-'''''''^'l 

■  <-■  n.  144,  6.  C.  1867. 


Force  of. 

tl.rel'!,ui;'ts"L,^S,  t'tir"''^'^  ^-^'«^  '•or 
;^oiiar,  wiHcu  be  had  I- .  "' ^"^'•'^''^  of  a 
receuo    (rom    each    me,  accustomed    to 

a»""a'ly,  i„  acoordafee^'"  of  *'"^  Pari4 
passed  at  a  meeting  of' he  ari  .  •  ''^^olution 
years  previous—//,/,)  ^^  P^nsJnoners  many 
o'  the 'court  belowftit's'd?'"^  '\'  ^'"^6"''"^ 
followed  from  lin.e  in7„,ef "  „1?  ""''°V''  '^ga"/ 
ed  -^H  having  the  forcrnnl  ''  ",'"«'  be  relarj- 
on  the  parties  sufc  t^'>  V'r  "'  °^''gatory 
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r  To  Absextee. 

|ar^'et^t'a'^irr^?-1-'° 

I'wof  a  writ  of  sum  nons  ;T  ^"''«''^'  'l"^ 
plituted  against  SL",  *"'■  "^^tion  to 
I  a  curatn?  to  tl  0  '-l"^'''"'''^'  as  U  appeare.J 
!»iwdybeenaXrntXV''  ''"•'  ''''^^^^'^e 
^■'  Je  Leg.  307,^6  1820""  ^^  ^"''""^ 


I.  Action-  of  Lmporter,  1250,  1251 
it.  Ad  valorem,  1252  '      ^• 

IV     f^PP«AISE.ME.VT  OF,  125{ 

M'tion  against,  1255 

IX.  Proof  op  importation'  I mi'''^' 

I-  ACTI0.V  OF  Importer. 
reS,^;.J^^^/;;^^;on  will  not  lie  tc 


I :  I 


363 


CUSTOMS  DUES. 


! 


I     i|.f 


charfip,  ftc,  tin-  recourse  of  the  importer  is 
not  by  lui  iiction  agiiiiiHt  tlio  collect^jr  or  Ins 
siibsliliii'  who  are  not  otlicera  of  tlie  Crown, 
but  bv  ptlition  of  risht.  Myers  v.  Lnvis, 
1  K.  C.  232,  y.  B.  1872 ;  C.  31  Vic.  cap.  6,  sec. 
46,  &  C.  40  Vic.  cap.  10,  sec.  45. 

II.  Ad  valohem. 

1252.  The  pluintifTs  brought  action  ngainst 
the  custom  house  otficer  cs  qiial.  for  an  amount 
alleged  to  be  over  charged  on  a  (]|uaiit,ily  ol 
brandy  imported  by  Uiem  from  I'ronce,  the 
amount  alleged  as  overcharge  being  the  amount 
charged  on  the  increase  in  price  or  value  ot 
the  good.i  between  tiie  time  of  purchase  and 
exportation— //c/(i,  confirming  the  judgment 
of  the  court  below,  that  duty  could  be  charged 
ou  the  goods,  cither  on  tlieir  value  at  the  tune 
of  purchase,  or  n|,on  their  vahie  at  the  t>me  ot 
exportation.  Motfall  Ha.  &  ,^'\"''''"'!r 
esqual.  5  L.  C.  \i.  2.35  &  305  QB.  18o5,  C 
31  Vic.  cap.  (>,  sec.  30,  &  C.  40  Vic.  cap.  10, 
sees.  31  (k  32. 

III.  AlTBAISEMENT  OF. 

1263  Under  C.S.C.cap.  17,  see.  .33,  the  only 
recourse  against  the  first  appraisement  ol  the 
collector  was  an  appraisement  by  two  merchants 
as  therein  prescribed,  and  where  an  importer 
preferred  to  pay  the  duties  exacted  by  the  coUcc- 
tor-i/6/(<,  t^iat  he  ha.1  no  action  to  recover 
them  back .  liooney  v.  Lewis  es  qiial.,  14  L.  V..  J . 
155,  S.  C.  R.  1870 ;  C.  31  Vic.  cap.  6,  sec.  45,  ii, 
C.  40  Vic.  cap.  10,  sec.  45. 

IV.  Award  ok  Arbiteators. 

1254  Action  was  brought  against  the  defendant, 
in  his  capacity  of  collector  ot  customs,  to  recover 
four  boxes  of  hardware  detained  by  him  tor  ad- 
ditional duty.  The  question  that  arose  was  as 
to  whether  tlie  plaintitls  were  entitled  to  deduct 
10  per  cent,  which  appeared  on  the  face  of  the 
invoice.  The  matter  was  submitted  to  arbitra- 
tors who  decided  that  the  actual  cor,t  and 
market  value  of  the  goods  was  the  uett  amount 
stated  in  the  invoice,  no  reference  being  made  to 
tlie  nature  of  the  discount.  The  plea  was  that 
this  ten  per  cent,  was  a  cash  discount,  and  not 
to  be  taken  oft,  and  that  therefore  the  award 
was  illegal,  and  not  such  as  the  law  reqiui-ed— 
—HekL  diemisging  the  action  with  costs.  Dar- 
ling dal  y-  Lewk,^  G.h.  3. 'i^Am. 

V.  Collector. 

1255.  Action  Against.— \r\  action  of  trespass 
on  the  case  for  misfeasance  can  be  maintained 
against  a  collector  of  customs  for  exacting  a 
larger  sum  for  duties  than  the  law  authorizes, 
unless  some  reasonable  ground  of  excuse  for 
his  conduct  is  shewn,  or  such  facts  be  laid  before 
the  court  as  will  exclude  every  imputation  ot 
malice  or  wilful  intent.  Perceval  v.  Paterson 
e<a«.,8.  R.  270,  K.B.  1828. 

1256.  Money  paid  <o.— Where  money  had 
been  paid  to  a  collector  of  customs,  as  duty  upon 
goods  to  bo  imported,  upon  condition  that  a  cer- 
tain portion  of  the  money  should  be  remitted  in 
the  event  of  the  goods  arriving  before  a  rise  ol 
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duty  took  place,  in  virtue  of  an  act  then  nlioiit 
to  come  into  force-- iieW,  that  such  pay  mem 
was  not  in  the  nature  of  a  deposit  in  the  lianjj 
of  a  private  individual,  but  as  money  piiiii  in 
him  m  his  capacity  as  collector  of  custom^,  ' 
Stephens  et  at.  &  BoutliilUer,  9  L.  C.  J.  .305, 
Q.  B.1HG4. 

VI.  Duty  on  Gin. 

1257.  An  action  by  the  appellant  foran  over- 
charge of  customs  dues— 77eW,  maintaimii;^  ibe 
judgment  of  tlie  court  below,  that  pure  nwnl 
spirits  imported  from  Holland  into  this  countrv, 
with  the  necessary  ingredients  for  the  mainifac- 
ture  of  Holland  gin,  are  subject  to  the  samediilv 
as  gin,  and  the  importation  of  the  i^aint?  aj 
whiskey  or  grain  spirits  is,  in  such  case,at'ranj ' 
upon  the  revenue.  Torrance  &  liouthillier,; 
L   C.  R.  106,  Q.  B.  1857. 

VII.  FORFEITORE  OF   OOODS. 

1258.  On  information  filed  for  the  condem- 
nation of  a  parcel  of  jewelry,  seized  as  im- 
ported into  the  province  in  contravention  ofiiie 
customs  laws  and  regulations— l/eM,  thai  forifi- 
ture  for  non-entry,  or  reporting  goods,  wouMb? 
incurred  even  where  such  goods  had  not  ken 
landed.  Legget  wi  tarn.  &  Oarrett,  3  Ker.Jf 
Leg.  2.52,  Q.  B. ;  C.  31  Vic.  cap.  6,  sec.  13,  &C 
40  Vic.  cap.  10,  sec.  15.  „,,,., 

1259.  Where  information  was  tiled  tliatalxal 
containing  jewelry,  and    being  liable  to  diit?, 
was  imported  into  Montreal   from  the  LiiiWl 
States  and  carried  past  the  custom  house,  will- 
out  any  entry  thereof  having  been  made  at  the 
custom   house,  and  without  having  been  sulf 
niitted  to  the  examination  of  the  proper  officers,! 
and  without  paying  the  duties  imposed  uponth(l 
same,  and  the  forfeiture  of  the  goods  was  demaDil 
cd— Held,  th&t  the  burden  of  proof  wasupcsl 
the  claimant  of  the  goods,  who  denied  the  allegi-| 
tionsof  the  information.     Dorion  v.Rot'M,} 
8  L.  C.J.  130,  S.  C.  1864  i  C.  31  Vic.ca|).« 
sees.  9, 61.  ^,     n     ■  I 

1260.  And  that  in   euoh  case  the  Supenorl 
Court  has  jurisdiction  with  regard  to  the  lori«-l 
ture,  irrespective  of  the  value  of  the  goods,     I 
&  C.,31  Vic.  cap.  6,  sec.  99,  &c.,  40  Vic. cap. It, 
sec.  100. 

VIII.   FRAUDULENT    EnTRY. 

1261.  Plaintiff  chimed  damages  from  tliecoH 
lector  of  customs  for  goods  soldliy  the  latter,  H 
having  been   forfeited  to  the   Crovyn,  aiui  i.( 
defencfant  pleaded  that  the  goods  had  been  rau  • 
ulently  entered  at  an  under  valuation,  8ii|l«.'! I 
theretbre  forfeited,  and  that  it  was  the  .  uMI 
the  collector  to  sell  after  notice,  as  be  ImJ", 
and  that  therefore  he  could  not  be  held  Ii  oH 
—Held,  that  an  entry  of  goods  at  the  cus«l 
house  by  invoice,  in  which  the  gcoils  are  unri 

valued,  is  presumably  » 'ra"^"'';"' «"''>rX'I 
etal.  &  Bouthillier,  7  L.  C.  J.  lb9,Q;  B.  1  M 
C  S.  C.  sees.  40  &  49,  &  C.  31  Vic.cap'J 
sec.  49,  &  C.40  Vic.  cap.  10,  sec.  50. 

1262.  And  where  the  owners  beneht  dt»| 
fraudulent  entry,  as  by  taking  P^«csw'j, «r;l 
of  the  goods,  they  cannot  plead  want  ol  io^l 


IX.  Proof  op 


X.  Recovery  oi 


XI.  Standard  oj 


pollant  for  nn  over-  j 
hi,  iiiuintaiiiiii;;  llie 
w,  tlial  pure  grain  j 
(i  into  this  couiilrv, 
ts  for  the  iiiaimtac- 
ect  to  the  fittim-diiu  [ 
an  of  the  Kaine  _, 
n  such  civse,afrauj  | 
ce  &  BotttliiHicr,' 


ed  for  the  coiidein- 
dry,  seized  as  im- 
jonlraveiitioii  ol'llie  | 
9— Held,  tliat  fori'ei- 
ing  goods,  would  tie  I 
roods  had  not  bffii  { 
Oarrett,  3  Rc7. . 
Bap.  6,  sec.  13,  it' 

was  filed  tliatabon 
ling  liable  to  diil?,l 
,1  from  tlie  Uniifiil 
justorn  house,  wiik-l 
g  been  inado  at  Ihei 
t  having  been  suH 
rthe  proper  ortic«r!,  I 
BS  imposed  uponlli(l 
e  goods  was  deraaoil 
of  proof  wasupoJl 
110  denied  theallepl 
%rion  V.  RothlmA 
i  C.  31  Vic.  cap.f,| 

case  the  SupfnotI 

regard  to  the  foriif  I 

le  of  the  goods.  IkJ 

&c.,40Vic.ap,l(,l 
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bntr^tS^^r^^i"  ''-  P*'-"  -kin, 

l^rred  Tron.  aisputi  «  the  iLi]?,  "^'-'^  ^"^  '^^ 
|ud  sale  of  goo([8.    ft         ^'*'"J'  "'  ^^^  s'-'zure 

IX.  Proof  op  Importation.' 

.  I2()4.  On  the  seizure  liv  »!,«  „  ^ 
im  of  a  auantitv  o/jew 'L  Von,  •*°'"'  ?""'"^'- 
|p,c.ures,^c.,  sefzed  VuZ'ZofT/  >'"''^'''"" 
liiid  demand  in  confiscation  ,„'"'' J''"""'"". 
Ihat  it  was  unnecessar^To  n"  veTh.'"'^^''-^^^^'^' 
Litwould  l.e,,resu,neTl,3e°M  ,^    '•'•portation, 

1C.1864.  ** '^"""<'«^«' 14  L.  C.  1{.  367, 

X.  Recovery  of  Overcharob. 

12G5.  An  action  will  lip  tn  >^„ 
|iarge  by  customs  offic  a  sa^/''"!"  '^"  o^"'- 
iHrought  in   the  n™o,   tt  •  ''""''""'"^'^ 
liessel,  although  paid  Iv  hI         '''^'"-'''  °*'  t^' ' 

XI.  Standard  op. 

ii??Ltt^:?SXrco,lec^ 

|erevendicationofacask  „n  ot!  Tf  5"^  ''or 
|.him  for  duty,  and?he7/ei  ::s^T'at'f|^J"'^'^ 
loice  was  not  made  in  tho  T  '  "'^  '"■ 

iBited  States,  where  the  i.L  ""^"''•^  <^''  "^e 
Itonagold  value  an  )  .f,°?  ^^repurchased, 
kddut/based  on  such  *S  P''"."t'ff&  had  only' 
Ri  on  value  of  A.?  •  '*'"'"'  '"«'«a'l  of  duty 
pdLavedone  fh'  c^r".  T/J^y''"'  '^^Y 
Prions ofthe  collector  werp /.•'''/'•'''  ">«  P^^^ 
p  ordered  him  KlTver  the  ?'^'  "f  ^"°d«l. 
hined  for  excess  of  dutv  iifl  ^""'''  °'^  °''  «« 

JIVic.cap.6;T;:8^b&3i.^''^-*^-l««3, 
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>  w«  PLEADING. 
CUSTOMS  OFFICERS. 

[.   LlABILITTOF,  12(;7, 

H.  Voting  OP,  AT  ELECT.oN.s,12fi8. 

'i^'orSrrinur.r^^'^rr'-''-'^'^']-- 

?on,ai„i^,g  ind^c  t  p  t  i^s"  a",  /''^P''""''«'  «« 
>n.ix.r.,.d  contran-  to  t  e  .-l.^  ^' ''"^'"^  ^'^P" 
a>-d  It  was  provedf  that  onlv  o  "!'  5«*J»'"fionH, 
8?'zed  contained    such     mi    P^""'  f  "'«  ^'"■"gs 

liable  in  dan  n^e  w, S  T.T' T'"'?'''^  "«' 
mation  duly  obtaine        v^?    f  ^^^^'ioa  infor- 

n.  Voting  of,  at  Elections. 

the£iKo^t:.eSK"r-'7  "^  °^ 
to  the  election  laws  o    [hi  m''  "!:,*»«'>  refers 

Canada,  not  havig  mad 'l,^,'?'*''-  P'-ovince  of 
ties  imposed  by  cVc  o^^  r'°"  '*'^"'«  ?«"*!- 
ofhcers  voting  at  parli^'inrn^'n  '  ***!*'"?'  Pul-lic 
these  penalties  no^longerS,!  '''^T  "'''* 
the  maxim  ca;prmio«5/L  ,'."<"""■«'•"«  to 
and  that  in  aify  case  tbe«p  ""^'i'^"  '^  "^^'^^^^ 
apply  to  officer^  o? customs  ^r'"'"*!  ^■°'*''<  "«' 
erections,  as  they  were  aDnorn.p!3l*'.r"'''°'''» 
government  exclusivHv  P*^?  "'^'^^y  '^^  federal 
^  C.  233,  S.  C  1872    ■         "'^'"^  ^-  ^«'w'«>  2 
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CUTTING  TREES. 
T.t"T  '""'  ^^^  ^C"«N  Petitory,   ,., 


.  J.  103,  y.  "■  "  ,  I 
i;  C.  31  Vic.  cap.',! 
),  sec.  60.     ,      ,1 

■ners  benefit  bTiiii^l 
ing  posso»?W!i  1.'!  i— I 
plead  wantofi!iW| 
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i 


■pi 


DAM 
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DEBENTURES 
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DECISOKY  OATH 

DECLARATION 
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DECREES 

DEEDS 

DEFAULT 
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DELAISSEMENT 

DELAY 
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DOCUMENTS 

DOGS 
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DONATION 381-161  & 

DOWER 462-500 

DOWRY 501-502 

DRAFTS 

DRAINS 
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DROWNING 

DRUNKENNESS 
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4» 
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42;  I 
42; 
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369  DAMAGE. 

DAM— ^ee  MILL-DAM. 

DAMAGE-^>  DAMAGES. 

I.  Cai'ski)  iiv 
C'dtlk,  1,2. 
Ciiii/raclors,3. 
Fin;  4,  5. 
Moll,  (\. 

II.  JilAllll.lTY    KOR,  7-H. 
HI.    SlUMAIlINK,    ;». 

IV.    To    WllAKVfS,  10,  11, 

I.   CaI'SEI)    UV 


2.  An<l    wl.orp    h„c1.  aninmls    |,„vo  e  ont,(^i 

nobody  i«  re.,x>,.siilc,  tCe  ,lai  t  ."a  'j  i  V.lt ' 
mm  jhvule  the  da.na...  1,;.,^,^,,  rho.n      J,     " 
I    3  Oontractors.-ContrRctors  alone  are  reemn 
•blefor  danmge  cauM  by  then,  or  their C 

%  have  the  contract.     TAibadeau  v.  neOUv 

mTimGc"^  ^'"'P'"'^' ^ «•  L- 664; a  c^ 

folrt^ik.w  S'n'^'^'r'"^  H!0  juffement  of  the 
.JJ        •'"'''  !""''>' ^''"'"fl  fire  utwn  his 

I"  iS  J  to  U?r   r  hi'Lr  %^  - 

J  S.  And  in  a  case  wliere  the  defendant  had  set 
Ifireto  some  stumps  on  his  property,  and  a  winH 
l|pmngup,  bvwhrch  the  fire  «^s  conunu.^cTtS 

ICed^hv  L  ^  spreading  of  the  fire  was 
KiiiS  ^"'^''f'y^re  Ae  defendant   was 

IWow^t^'^'^'''?^""^  Judgrnent  of  court 

n.  Liability  for. 

Mr.  to  hiS  hm'i',f"f.'  «''"««1  by  ahorse 
l/.w  '^  lonini  lint  in  tlie  care  of  another— 
m  reversing  judgment  of  two    courts,  (I;; 

K-"«  or  defect  otZXSr'y' ^n'c^r^H^^l^^ 

|«'[»ori^ppii?S'w«hin'thiliffi;?^ 
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LhvLetK'liJroVaLien"'^."-' 
litn  to  a  Derson  .»>.;„  ?  •  ^"^  '*'"'^*  O""  '''res 

«it  .  him 'in  any     av  m  ."  ""^'">'  °\'=«""rot«l 

8.  The  owner  of  bees  is  reflnnn^ii  i   e     i 
rauicl  l,v  Hw...      1        '"^''PO"^i'''t'fordaina(re 

j;pr:.vel;iil;^;:',£y;-'---;-iot.a.je^ 

«•  I..  (!l,Mug.Ct.lH7;?.  ''■  id/„n,!,o 

in.  Srn.MARixK. 

pi,  "■,';;:,'i;:,  ,':"„°L\;"/~™pi'  »«•  .kid, 

•  ^-  "^"''  ^-  -^1  Vic.  cup.  ,58,  sec.  7,* 
IV.  To  Wharves. 

to  be  recovered  i;r,s;;St,j'^::;-.:"g;t 

at^h^'?!t^^";r^-5f'n^ifith.^ 
Ijoard,  who  alone  U'ltw  rr/o^l^L'^'^,,^" 
hat  under  the  maritime  law  m  general  the 

Pilil'wls'^.jff'p"''"'  !''"'  '".  ^'"''^  action  the 
Kiu     11°    *  °°'"P''^«'>'  "-'tness  for  the  de- 


^^^^s:'^J^^'^i}};^,;:-^^^y 


vance  by  any  vessel  or  rX o/.^i  frl^""  *''"  non-obser- 


less  the  conirarrbe  proved  o>''»'{J''r'  "'  "'"  """>"»• 
cumstances  of  The  cS5e  renSLnrt*^  h''°"'"  'hat  fl,e  clr- 
said  rules  necessary  and  fho^"  "  <'«P?f<i"-P  from  tlie 
In  all  civilproceedlnKS  Snd  theZ'ij;;,"'^  "'"  ^««'«"  "r  '«« 
as  aforesaid,  or  tlie  owner  if  H„Tl°,'.P?,'°? J"  "=''"««■. 
fault,  in  all  proceodinM  p'ivii  i  *''P.'^*r*  tliathe  was  in 

jeot  to  the  legTooSs^f|i,"o!,Vif°Juoh'SXit!-'l!p'''  ^"''• 

C.  81  Vie.  cap  68,  seo  14  U  S"n?A»i'H»HH.  ;  ^^^'  *""  by 
master  of  anv  shin  .h  *h  kL"  P!:?!!?1<!  ."'»' ""  ownerof 
whaleverforany  lossor  rtaml.»o",^"!^^!,"i  "  'f  .^"^  person 
or  incapacity  of^anyqualiflKutTi.?'"*. '''' ."'«  <*"" 
such  ship  m'^Am  anunlarewhJl?^  """",«  '"  "''ar/fo  of 
pilot  M  compuUo?ylfiMo-KT       «'"^'^'"«'>«  </»«cA 


i?f'^« 


ill  I 


f  :  M 


tllll 
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T.  Actios  iir  CiiuToR  for,  12. 

II.    AdAINXT 

Ariiii/  O/lircr,  \^. 

('iiritoralian,  1  1-27. 

Ciisloms  Oflinr,  '2H. 

//'.riHV.i.v  ('iiiiiiiii)ii/<  '-!'■ 

I'rirslor  Miiiisln;!ii'i'  l-'oii  llh'[i(ll  Maniar/c. 

h'aiiw(ii/s,  :tii-;v,». 

III.  Aktkh  I'ksai.tv.  40. 

IV.  AiTK.M,  IV  Arrios  ok,  •11,42. 

V.  Claim  kou,  wii.i.Sn>i-oiiT  a  ("aimas,  4.i-40. 

VI.  UoXSKwrKNTiAi.,.vtc  Foil  Breach  o/  Con 

VII.  Co.-sTS  IX  Action  of.  47-.')1. 

VIII.  KxcKHSivK,  c>->.r,:i. 


IX.  kxlTlTION    OF   .IflXI.MKNT    KOIl,.54. 

X.  KXKMI'I.ARY,   5,0,  57. 

W.  For 

A.^snult,  tll-li:?. 
liiteof  a  Dill),  (M-fifi. 
Brtach  of  V^nivuct,  (i7-75. 
l)Mih  (if<i  h'<:liiliri:,16. 
Fiilse  Arrcxt,  77-b.3. 
lll(>,ial  AII(irlimeiit,Kl-Hd. 
Ilh'(iiil  Mnrruiije,  '.Ul-!t.3. 
Infuni  til  l^miicrti/,  Hi-Ol). 
7w-M'«//r/ .s7,i»-/er, '.17-10'.). 
Miiliri'iU'f  I'rihicriitiiiU,  110,111 
hh.stiuvliiin  Ifircrs  112-117. 
Olifitiiti)  Vrirati'  J.eflern,  118. 
JWsiin'iit  Jiijiirih  11!'-122. 
Proli!<t  lit'  "  Bill  or  Xiitf,  12.3. 
Viotiitiiiii  ol'  Ihiilijc  rririhiie.  124. 

XI I  In  ,\cti'on  Kxi'ARTK,  12"). 

XIII  IXTKRKST    O.S    ,hllli.Mt;NTS    FOR,  12b. 

XIV.'  Joint  Action  for,  127. 

XV.    .IlRI.'^lHCTlON   IN  AcTIONSOF,  12S,  \.IJ 

xvi.  LiAiui.iTY  TO,  i:)o-i:Jt;. 

Of  Bailii-,  l.'i". 

Of  Cumir.i,  i'M<. 

Of  Jun/iiii'ii,  IHtt. 

Of  Miii/ar,  140. 

O/"  Xe'w.n>n}>erK,  141 . 

Of  Nciiiliborinij  rmprietors,  142. 

O/"  7^«t(i!  Inspector,  143. 

Of  School  Commissioners,  \4'l. 

Of  Teleqrapk  Company,  145. 

XVII.  Measfrk  of,  14G-157. 

XVIII.  Not    Covkred    by    Pesalty    for 
Bkeacii  of  Contract,  158. 

XIX.  Prescription    of   Action   for,    1o»- 
162. 

XX.  Right  to,  163-160. 

XXI.  Unliquidated,  1G7-169. 

I.  Action  by  Ccbator  for. 

12  The  curator  to  the  vacant  estate  of  apereon 
deceased  brought  action  on  behalf  of  the  widow 
and  children  by  a  former  marriage  to  recover 
$50,000  dan.ages  for  loss  sustained  by  reason  of 
the  drowning  of  deceased  at  the  Champlain  mar- 
ket wharf  in  the  city  of  Quebec,  by  the  alleged 
fault  and  neglect  of  the  defendant  by  not  placing 
{V  light,  fence  or  watchman  at  a  certain  ship  un- 
derBoing  repair  there.  Demurrer  was  filed  on 
the  ground  that  the  plaintitF  in  his  said  quality 
waa  not  competent  to  ^ring  such  an  action— ^eW, 


dimnissing  the  demurrer,  tliiit  the  action  won  1,| 
•lio  in  the  imnio  of  the  curuldr,  ihiiuiih  by  lli, 
Hiuliilf  the  nclioii  \va'<  to  bo  linjuglit  tiir  iln 
bi'iietit  lit  tlu'  wife,  hufliand,  paieiitH  or  chililri". 
(if  the  ili'i('ii''i'il,  and  aii.v  liimiiijies  ivcdvcn.l 
arc  t.i  be  diviilcii  iiiiiuiig  liiciii,  Smijth  es  ijunl 
ii  The  Corporation  ol  the  Citi/ of  (juebee,  i: 
L.  C.  It.  ;i47,  S.  C,  1807. 

II.    AOAINST. 

l.'l.  Armi/  Officer.— :\u  action  i.f  ilimm;;('^  «ilj 
not  iicntiaiiifit  an  army  ulliccv  lor  acli-cldiic  in  In- 
(iiialilv  an  siicb,  uiiic.«>  tiicrc  {i*  evident  ilijusiior. 
Barnes  v.  Mostyn,  4  U.  L.  542,  S.  C.  1872. 

14.  C())-;)o/((^*(ii/.— Actii>n  of  dama''r>  w;i. 
bioiiglil  bv  |ilaiiitill  a^'aiiist  tliecitv  of  Moiilria' 
lor  injury 'tiullcred  iiy  llie  piainlitf  iiv  tiilliii>;  ini- 
the  eeliai-  of  a  buiii'e  wiiicli  liad  iioen  liunn<l 
down  ami  not  rebuilt,  the  lot  being  uiieiiLlnM.i. 
coiilnirv  to  the  bv-law  ol'the  coi'|Miratioii  lu  iLai 
i~t\W\—Jlelit.  that  the  coriKirnlioii  wu.>i  not  liuM.. 
the  cause  iil  dariuiges  beinj;  too  remote.     IMiu,- 


lliv,.i»iir-,    ^'i'........^^'      • r^ ^ 

(/(■;•  et  ux.  V.  The  Corporation  of  the  Vily  (,/ 
'j/»;i/m(/,  8  L.  C.li.  228,8.  C. 

15.  Action  of  damages  was  brought  by  ik 
plaint  ill'  again.^l  the  corporation  on  aa'oiint 
of  injuries  siilfered  in  confirciuence  of  liciii:; 
assaulted  and  beaten,  etc.,  iluriiig  an  election  rw 
in  tiie  cilv— //(■/(/,  lliat  the  corporation  was  in! 
liable.  Ihnht  v.  The  Mai/ur,  ke.,  ofMontml. 
1  L.  V.  H.  408,  .S.C.  1861. 

Iti.  Hut  in  anutlier  case,  /(tW,  that  the  cor- 
poralioii  WHS  liable  fur  daniagcs  occa^ioiieci  \.\ 
a  mob  !iotoU(-ly  eiiteriii^r  into  the  h(.iu<e  of  ih' 
plaiiitill  in  the  city  of  Mi>iitreal,  and  lircakiii.' 
windows  and  furniture,  etc.,  and  npiliiii)'  i)- 
ouors.  Carson  etal.  v.  The  Mayor,  icc.,of.\toii- 
treat,  !»  L.  C.  U.  4t!;{,  S.  C.  185'J. 

17.  Ill  aucjiber  case  action  was  brought ajniii-; 
the  cilv  tor  daina;res,  by  rca.son  of  iji"  Imrni:. 
of  certain  properlv  belonging  to  piaiiititl,  la  i 
moll— //fW,   that"  the   corjioration    wa"    lialiir 

yVatson  V.  The  Mayor,  d-c,  of  Montreal,  ll' 
L.  C.  K.  420,  y,  B,  1800  &  14  &  15  Vic.  caj 
128,  sec.  58. 

18.  Action  of  damages  was  brought  again<i  a 
coriKiration  for  not  having  carried  out  a  ciTiaii: 
prods-verbal,  and  put  up  certain  feiioe.s-i/tl'/. 
that  a  corporation  was  liable  in  damages  l.r ' 
neglect  of  dutv,  though  the  dainagw  \mA 
appear  to  have  been  sustained  by  I'luiiitilf  mw 
sequence  of  his  own  neglect.  Lccours  v.  i\t\ 
Corporation  of  St.  Laurent,  1  L,  C.  L.  J.  W'j, 
8.  C.  R.  1865. 

19.  Injuries  sustained  in  consequence  oil 
street  being  encumbered  with  building  iiiaOTU 
will  give  rise  to  an  action  of  damages  direcw 
against  the  corporation  of  the  city  in  which  «a 
street  was  situated,  irrespective  of  the  plaintjfi 
recourse  against  the  contractors  whopiMwii 
there.  Humphries  v.  The  Corporation  of  Ml 
treat,  OMC:  J.  75,  S.  C.  &  1  L.  C.LJ.»J. 
8.  C.  R.  1805;  1054  C.C,  1 

20.  Action  of  damages  was  brought  aMin.;tiK| 
corporation  of  Quebec  by  an  individual  mjursll 
by  a  runaway  horse— Held,  that  the  corporettti 
was  not  responsible  for  the  bad  state ot  tlieK«.l 
although  under  their  control,  and  that  tiiej«l 
incorporating  the  city  had  not  the  ^*'<'''";'7«| 
fyineor  altering  in  any  manner  the  siaime'l 
Geo  III.  cap.  5,  sec.  II,  and  the  corporation, ifj 
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VA'.W,  thai  ,|„.v  „         .?n      ''•'  '""•  '"  '"ak.-^ 

"I  'he  (■ontra,.(.,rH   «1      „,.  'J    l ■"''''.''''"  ""«'■ 
//.o»/<;  V.     77„.  .,/,"'';  "    .  '""l^'I'f  'i-r   tlun,. 

H-''fi;ii:i'u,;:i;;:;;:''''i,:'''''-->-o,,,. 

of  n  (-Ici.-h    imimr  .     '"""""     ''.V  the  iin,M.riin,r 
".nl  tl>a,  Vl  .  horn      II .  r'  '"  "  '■"  '"".v  "1,1.,!,, 


IM4IAGKS. 


374 


^•S,4S';?a..':rv'''^  %^''^'''  ''"^''- 

^n.l  in  whie    'u;,    1,     ,''  '''''''■•''l''.'^'i'-  ••liarfr, 

,  qi'enceofaD  ac     l™/^      '■•oriK,rano„,  in  cons,. 
2  public  bri,C      "t  "  '  "  ''^"'^.'"."l-ic}.  «a.  not 

i27tirecroft;;f"/v'r «-  •'«■ 

'eft  by  the  firnmmf    '•!       ''"^'  ''"'■■'^'-'  I'av  ng  been 

wvered  with  ice  and  in  1  J     Pa^enient    being 

"'  the  defendants  had  i'J"i«T"'  condition, 

ftct-fieW  fhn»  *i!  "°'  ''"'^  "0'  ce  of  the 

iis^5*^i;5^!-:^f-,oni„- 

I'^^'Sii:;^^^'^:^^''-'^"  i!^'«^^of 


£i:".!ai:S:;;;^^'^---'*■<h. 

-//'■/'/. (bat  tb,    ,  va  ,''';';'''';r  i''"'""-^-" 

«;•'   "ilonnntioM    ivguhT  v    I .   .  i"'  T*''"'  ^'"•'e 

/w,;v  l.M,.^.|^!i7o.s•(M^^,  '"^'"""/^'.v  v. 

-.ablisbK«;:Svi;fv ''■'';;    l''"''"i"'  '""1 

'»il'"i  intb,.    nlenn,        ,,'"•    l''"""i"'  leaving 
lain..,!  it  in  tb'r     1.       ■'''''''""  '■''•''l'"''V  '<■- 

P'ainlill'  „a.  n.,t  ent   I,.  I.T  ''''''  """  •''^' 

;;«'<'H.pn.dofdir.c,d;  ,„';::•;;'':/■'••  »^ •'"■'•«■ 

'be  coniiianv  liad  a  riirl,,7"  '  '  "'"  """■'"•JvtT, 
>;:"il  lb,  o\v,  '  'h  ,;S":  "  ^'■"""  'iK'  'Mon,v 
.'/'o;,/,,/  V.    '//„■  rm,    /!      "..  """    <'«'ablisb„f. 

.i(».  Urii/irm/s.—A     miii     )■         i 
'"•f;";.'li'   a.ainM  a  rai     av  /■  ,  ''"""»«':'     ""•" 

"''"''.  t'.v  tb,  c  1 ';  '.'''•  .'!-"- //^A/.  that 
)"'Mil.s   ,vb,r,  tb,  li,,  ,'        '""■'•"•'•«  uttb,>.Me 

?"'avHMron,oib,.  ,ra,k  1  V  ;''""'."'  ''adle 
'">-'  'i„ir  ,a„|,  .,  ,  ,;  """""l'a^tl,^-ai^.^v- 
•''^•7il"aycon,,.u/v  ,-,   !L":r"'r"''''"''''''" 

51,  socs.  fifi  A-  f;8      '    •  ^-  '*'^^  '  «•  ^^  Vic.  cap. 

''7'«'S''ta:-lsi''a";;S".:::'''''"'-^^«  ^-^ 

value  of  two  bead  ofeutV,  /   ■,'°'"P"">'    for  ,be 

"'■  ""^  '''■'•.ndu  n't    i,  'not  ,M>'''''  V^'-'  '•''^'''''^'t 
«"'!  I.roved  ,ba,  ,b    en,    ,  .^'^'^■•"l'".'t«  J'loaded 

'r'.'"'.  to  the  track  in  "'ltd  l'!!f"""  '"''  ".'^^ 
l"ain,ilt,  (,n,   fro.n    bi  -1   ,        ' ''"'igmg  to  the 

'"''"paHRin,,,-,.,  "  he  1,1  "  "•"<^1'  tl'^T  were 
''••"I  U.en  K  K.C  11  '  '  '.'r;  ^""'  -l^'tn'.lants) 
tlH'l.roprietor-^  j^A  7  '„"•  "r'.'  .e"clo.sin.  by 
■«l«tiUereouiri,^:S.oS''';°'"''f'''t"'Hli..^'thi 

broSghl'-^g^'trt^/o  c^omrrctl'^r^^^,-" 
company  tbr  Iosh  oprm.^^     ii°'^^  "'^  ^   raihvay 

'l^e  c^on/tri,ctoTof  Pitches  in  n  ""  ^ '"'""«'  ''J' 
. .  uitcjies  in  connection  witu 

8fa^mru"3n'!c''"caVtin''  *°  '.".«'"  "h  section  of  the 
paper,,  'ir«wlnKe;pPa,*ti'„'i'P'°j'?''d  ^^'^^  book.prh,  ed 
a  treasonablfl  o?  SeSltioi.?,;  P/'n^^and  photographs  of 
cbaracter,  .hall  brprohfb?,„f  ,0".'"'?"°™'  <"■  indecent 

the  Company  shall   if  mI.      ,"'*  "*"  °f  ihe   railway 

charges,  erect  and  malutain  „.f  „^  1^''^'/  "'^n  costs,  and 

fences  of  the  height  and  B,rBn-*>'"f  °''  *''^  «  '"^ 

fence,  etc-Eo.*       "  strength  of  an  ordinary  div  sion 
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!  «      i. 


W     H 


the  railw^v  wl.icl.  run  acroHR  plaintir.  pro- 


conn  U-1..W,  tluu  tlu.  uctK...  Hli.mM  Imv 


III' en 


conn  iHMow,  iiiui  >■"  • ,     „,.,,„„  1,., 

brought  uirunKt  tlie  company  ilHO  I,  unk'HH  1.) 

th""  mvn  uclH  or  o.niHHionN  ihoy  ha,    r.Mi.l.n-. 

'n  Ami  Nvliori-  an  ucliun  of  .liiniani-H  \va« 
broui'l.l  I'V  llie  plaintitT  (ifiainsl  a  railway  coni- 
,,an  llv  ri.uHO.,'of  hi-  land    lav.n,'    ...n  .|vo.  - 

K:a.i.iantH  to  kJp  '1-  ''••^•''^■;;';/''::  :,i;;] 

th.  railway  i..  proper  '^'-^'''-^f''  ''•;""    t. 
tl.e    iu.ijrn.cnt   of    the   co.jrt   I.eU.w,    l>at 
ditcleHln   qnoHtion,  winch    ucro  cu    by     h 

.CManlH  locarrv  oil' the  surplus  water  u  re 
so  cut  as  to  coiulu.'t  the  water  into  a  wat.r 
couerunnin.thioM.hplain.itrHlan,!   which 

«aB  therehy  llo>^i>'l  au'l  '•'"'lajie  enniie.!  ;  that 

he  Jee  mlants  were  renpoM-.hle  notwit  istaml- 

e  t   e     ule  of  law  that  he  who  in  the   con- 

Mr'naion  o.  any  work  upon  hi.  l-;i'"  >;;;, 

hif.ri"ht  without  violatin;,'  any  law  oi   UHn^re 

0  ,itU.  or  contrary  posHcHsion  ot  another  ,.  not 
tu  for  the  .laniajieroHn  tin;:  "'*'f «'"•,';;■; :,,'f* 

armnl  Trunk  lin,lwa<i  <'''''>P''''V-]{''  i'''  '^ 

1  C   tt  469,  Q.  U.  1864  ;  5111  &i  :)5«  <-.  (  . 
■•u"  And  where  ilan.aaes  wa«  olaiined  Innn  a 

ratay  con.oany  a.  the  value  of  two  horHO. 
killed  upon  tW-  track  after  the  eiices  had  hten 
rJ  ren  (fown  for  the  winter-//eW,  veverHiii« 
hi^udS  ent  of  the  court  helow,  that  alter  the 
firMt  Of  December,  when  the  fenceH  are  taken 
So  n?  th  coIiIpanV  cannot  be  held  re.po....hle 
Ir  the  loss  of  iattle  killed  upor  the^  rack.  Fhe 
Monirml  A-  awui>lain  limlway  Company  ^ 
J'erra^,  16  L.  C.  K.  443,  &  2  L.  C.  L.  J.  l', 

^■35."  \l  an  action  of  damages  for  personal  in- 
iurv-//«W,  that  the  plaintiti  must  nhow  how 
i^ Phi.  mean,  of  maki.'.g  a  livelihood  have  been 
-paired  in  oni^U,  obtain. n.,n.^^fo^^^ 


future.     Marshal! 


J— ■•  ^*«  Grand  Triiiik  Rail 

uw7'^Covqmiy  (yf  C\tnada,  \  L.  C.  J.  6,  &  5 
L  t3.  R.  3:«,  S.t-  1855,  1053  C  C. 

36    Action   of  damages  was  brought  to  re- 
cover  £10,000  claimed  by  the  widow  and  heirs 
of  he  late  ThomaH  Wilson,  who  was  killed,  and 
U     waggon  and  horses  by  which  he  was  Jravni 
destroyed,  while  crossing  the  railway  ot  detend- 
a^ts  at  Coteav,  du  Lac,  fn  consequence,  H  was 
alleeed,  of  gross  neglect  on  the  part  of  defend 
a  ts^  seryants,  and  the  jury  found  for  the  plan. - 
UtJ  £.3?9,  of  which  £19  was  evidently  intended 
for  the  value  of  the  horses  and  waggon— /feW, 
reversing  the  iudgment  of  the    court  belo.v 
which  set  aside  the  verdict  as  to  the  £300  in 
Te  ded  as  the  value  of  the  li  e  of  the  decea  ed 
that  the  damages  to  which  the  P  amtitte  we  c 
entitled  were,  at  .ommon   aw,  "otconhned    0 
injuries  of  which  a  pecuniary  estimate  could 
be    made,  but    comprehended    also    a    sola- 
ium  to  the  widow  and  next  of  kin   for  their 
herravement,  and  the  amount  of  such  damage 
«afi  necessarily  within   the   province  ot   the 
■:r\nZry-etal.&  The  Grand  Trunkliarl- 
icay  Company  of  Canada,  6  }- C.  J.  49,  W- u- 
1860,  &  1  L.  C.  J.  2S0,  S.  C.  1857  ;  1056  C.  C. 


•  nuval  iBadKley,  J.  J.,  rfi«Mn«en(«,  believing  the 
interpretation  of  tVe  common  law  herein  given  to  be 
untenable.— Kd. 


37    Suit  wan  brought   for  .lamages,  allot!. 
i„K  'that  the  defendants    so   nog  igf-nlly  and 
carelessly  managed  their  road  and  their    00- 
motives  running  thereon  that  they  caufted  their 
cars  to  come  violently   into  cofhmon   with  . 
horse  of  the  plainlilfs,  whereby  the  horse  wa, 
Mjured,  etc.   the  neglect  consisting  in  runn.n, 
eir  cars  across  a   public  highway  wilhoiii 
aciii"  any  iktsoii   there  for  the  pur|K)sr  .,t 
Ivariii.rg    passengers   on  ihe  highway,   whiol,, 
from   Ihe  situation  of  the  crossing,  was   al.HK 
Uiiclv   necessary,  and  for  want  ot   which   tl.( 
said  "highway  was  dangerous  to  traveller-  >.m- 
i,,,,  ovi?;-  the  said  crossing.     Damage  clann... 
«U0      \'\vn,il^l'>'nii>- en/ait.     Aclion  dismiss.! 
in  court  ol  original  jurisdiction,  and  on  rcvnu 
lin,!— ^«^^  that  a  party  suing  lor  damage  ii.- 
tl„.  result  of  neglect  must  bimsell  be  wHIk.mi 
fault  in  the  premises,  that  is   must  have  iis,a 
;,rd>Marv  care,  and  where  injury  has  resul,,,! 
,•,,„„  the  neglect  of  both  parties    w.th.ml  any 
intention  ol   wrong  on  the  mrt   ol  cilhe  ,  1,. 
,.,.t,on  will  lie.     Moftellf  yl\ /{'■"'/;'   ''!^! 
Jiailirw/  Cum.mnyuJ  Canada,  16  L  (.-._K.il  , 
S  ('  H  lHr>(;i('.3';Vic.cap.  51,sec.20,()l  AM)J 
'  'w    And  111  such  case  the  burden  ot  pioMl  i.- 
on  the  plaintiflto  show  that  thei -;  was  ci.l|.a. 
1,1,,  ,„.jriif;onee  on   the  part  ot  the  detendmiN, 
and  that  he  himself  exercised  due  care,    il.. 

39  Action  of  damages  was  brought  agamsi 
a  railway  company  for  neglecting  to  regi.',ter  a 
transfer  of  shares  in  the  books  ot  the  conijmny. 
which  had  been  transferred  by  the  plamtiH  to 
ft  creditor  as  collateral  security,  H'e  »rrai,^-. 
uient  being  that  the  creditor  should  sell  t  if 
shares  at  tf.e  best  rate,  and,  after  deducting  tb^ 
amount  of  his  claim,  pay  over  to  the  plamiiil 
the  balance,  and,  after  repeated  demands  u,k,„ 
the  company  to  register  such  shades  tbey  were 
tinally  registered  and  sold,  but  in  the  interim 
a  great  depreciation  had  taken  place  in  ilic 
value  of  tlfe  shares,  and  the  plaintirt  brought 
action  by  way  of  damages  for  the  ditfereiiM- 
Ileld  reversing  the  judgment  of  the  court  k- 
"t:lhe2  L.^C.  j'  29l),  thav  the  action  w. 
well  founded,  and  judgment  «'en    accordingly 

Webster  &  The  Grand  ^,''''^J'''^^J  ^Z 
pany  0/ Canada,  3  L.  C.  J.  14«,  Q.  B.  Id51 
C.32  Vic.  cap.  51,  sec.  17. 


III.  After  Pknaltt. 

40  A  conviction  before  the  Recorder's 
Court  does  not  take  away  from  the  coinplaiJM' 
a  right  to  damages  before  a  civil  court  *■ 
chesault  &  Gregoire,  4  R,  L.  541,  &  18  L.  L.J. 
140.  S.  C.  R.  1873. 

IV.  Appeal  in  Action  of. 

41.  The  plaintiff  and  resnondent  having  coni- 
plained  of  damage  causeS  to  l""  ProPJ'^lJ 
1  certain  provincitil   works  the  matter  was  ft. 
?erredto^arhitration  and  the  clam,  dismisj 
Tlie  claimant  then  appealed,  under  2i  V    .«P 
3,  sec.  60,  to  the  Superior  Court,  and  *  f^' 
8  on  of  the  arbitration  was  reversed,  and     g  | 
amount  granted  him  for  damages.    On  appw  , 
bv  the  aUorney-general  to  the  Queens  «* 
the  respondent  urged  tnai  me  d^^-'""  ■■     . 
Superior  Court  was  final,  and  that  there  in- 
consequently   no  appeal.    Afler  hearing,  >l«| 


VII.  Costs  in 
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lowfcV     y/K   Altornn/. 
L,C.  >'.64,Q.  H.  imjr,, 

rou  (U  fait,  iti  w  lie  I  the  Dlninfirt'.ilT.iH  ,     ■ 

<(9liO~/M,l,  l,y  the  Court  ..igu....,i"  Ik^      ' 

-^^1  i  ic  liclUrosc  ic  Hart,  I  iiXH^f^^t 

V.   Ct,AI.M   FOR,   Win,  SlTPOBT  A   CAPtAS. 

«.  A  cliiiiii  C.r  iiMli,|„i,|a(,.,|  .laiimirc-  „ii| 

41.  A'i'l.i"usi,iiil„rca.s,.,\vlu.r(.tli,.,|a,„n,„,^ 
r|.iimt..l  WHH  lor  ,„.rsoMal  un.Mv- //,/,/,     ^»\\ 
cientciiusool   i,,,|,l,,,|,,,,,  t.,-^,,,,,,/^  J.;'      ; 
"f.i  CH,.iaH,  wl„.r,.  ,1,..  i,„|;:..  whs  Hutisii,.  V v  t    • 
lacsHuhinitl,.,!  that  tlifiv  ua-  somrllii  „;  ,  . 

'iwji.1,0 L. ('. J. 225, s.  c.  isd.i /s„i ,.  ,;" ; 

.40,    im   /nH   (I.Ht   l.,.|ort.  Hi,.  uo,|,.  ft'clai m' 
.ur  unl.,|,.i,lau.,l  ,|aiMa<:.H  woiiM  i,oi  .„ Lo   " 

'M  a  ju.ige >  or,|..r,  um,|  ,1,..  ,„.i„ci,,al  rh'll    ,r 
action  comiHtH  ,.,  a  claim  l\\r  ,Ihii  a.-.M,,  iV 

■VcDomkl,  4  H.  L.  5;j,S,  S,   C.  U,  is/;};  '^01 
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-v-'iuit  than  Jli  :;;;S,,  t''i„:^^,";^«-«;«r 

Vlir.  ExrusHivK. 

,       52.  Wlii.rc   til,,    plaitiiiir  hroii;-|,t    a.-tion    of 

mm  till    -//,./,/,  „|,  „„„|,„|  ,;,p  •   . 

...  ,  a.|ia.u...  ,uvanl,.,|  ^y,r,  „„t  ,.x,'o,s  e  .  » 
H  loiiM    carry    co.tn  as    ii,  a    SuJnn^'i'Zl 

/•^'.'(/""^//'""/'"^V. !'  I..  C.  .1.  .^7,  ,s.  r,  |s;jV""^ 

;'iMactioMcM,la,na,,..,aM,l,|,.ti.,,|  ,fC  J 
"■•-"I  '-'■/'  M..V  trial,  , I,,,  cniin  ,,,',;' 
'"to  .•oi,.|.|,.|.atini,  tl.i.  ,,,u.stin„  wli,.tii.r  .> 
''■•;.....;:..s  iiuanl,.,!  aro  o.,,leHsiv,.  or  i  o        /;   , 

IX.    ExKClrioV  OK  .J||),;.MK.VT   Koa. 


VII.  Costs  i.v  Action  op. 


47.  Wliere  plaintii!  l,roi,g|,t  action  of  ,lat,i- 
gf^.aiHi  tria   wa.s  l,a,l  (.efb".,.  a  j.irv  wlio   v,  . 
lered  a   yenliot   lor   piaintilf  for  ,ui     ,  ,o, 
''n.ler   orty  .),.li„g,s  storli,,..  a,i,l  costs  w' 
a  ardc.  generally- //«/,/, coiKir.niiig  ju.L-,    .i  t 
uf  court  b,.|ow,  that   the   .in.l-n.eiit  for  cos  , 
«oul,l  be  .nterp,-e(..,l  a.s  na'aniTig  a  s.i  i  em  a| 
.  hatawar,le,i  l.y  the  jury  forrian.aKi".   'a« 
Sec  ~''   ^'  ^'-^^  !»'.«•  B.  1857, 

action  o(  ,lft,„age.s   (or  personal   wroii.'  in.ti- 
'  d  i„  the  .Superior  Court,  i„  uhich  j,  ,1,m  e   t 

rointin  »?';■"'. '°^  '^  .i...lg.nent   fbr  that 
'.".oint  111  the  Circuit  Court.     Wihon  v    M,,,- 
m  J  W/a,  1   L.  C.  J.  200,  S    C.  lis/: 

•.rter/jTiln'"  ""  '"^''"1'  .°''  '''I'l'figos  for  libel, 
•fliere  flOQ  ,vas  awarded  by  tlie  jury    and  a 

r'nToi'd/*^   ''"^'^-  --'->/^-^'"'i"U  Ihe 

.wM^  "'.'"i??''  8"'''"'  «^''^"  "■'"''•e  it  ex- 

atofaotln '''";'«'   ''"'.'"fc''   '•^g'''"'«l   "'f' 
^M.«8Gi  action  as  to  costs,  f  the  iudi/ment  nC 

e  court  ratifying  the  verdictlhav'e  ifot  oil  e  ' 

coSif'ir,'  *V'""   *''^  «^*°^'«  case,  the 

Zanf'p-"'^   /;"'°  '^"o  reducible   to  the 

!  M,'/.f..^"'<=»"  (^ourt  ^cUon-Ifeld.  that  tl  e 

i  WM  llhl"!,",'"  "i'C«««»ry   for  a  trial'  by  jury 

pl.l  be  allowed  to  the  plaintiff,    lb.,  &  478 


thfd,S''i''!:;''''^'''';|''''''''f'''''«''''''''-^^«i..Ht 
7f?;.t^:^;;i!;;[^!-:;;i-■/;.'t.l:^:f 

'!'!  'Imt.  notwithstandii...  tin.  iud^iT,  i  t  .  ' 
join  an.lsevcral  agjtiint  ,h..,i,  lll.-'r!/^:^ 
<-i  ttl.  V.  McAildam.i,  13  L.  C.  K.  22!),  S.  C.  18G,'t. 


X,   EXEMPLAKV, 


niii   at    lar.'e   anl   uinniizz  ,.,!.      talar<lae„   v 
C<ml„re,  2  L  C.  ,J.  9ii,  S.  C.  1h57  ' 

n..' th,^kilii;!^";';'r  ''"""*-'"  •"">■  '"■  "^^'^^'i^i 

^•^•l8fO,&lL.C.J.  280,  S.C.  1857,  K^J 

57    Damages  arising  from  a  breach  of  nro- 
•111.-0  ol  mnrriage  are  notonlv  real  damans  hut 

'"■'  *•  *"•  ''^''2.  <fe  art.  157  /u/m. 
XI.  FoK. 

lue  to  impriidenco  on  the   nnrt  ,^t'  t\ 
inured—///./,/    fi.o*  li         P       °'  theperscn 
injuiea-/^eW,  that  the  action   would  not  lie 

train.     KWs  if  l.  cfj  lo7 .-fiu.**'"*  P'*'""'*'  *«'"  "^a 


.  I  t 


•  ,r 


t 
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Tousignant  v.  Boisvert,  1  Rev.  de  Leg.  503,  K.  B. 

1*^20.  ,         ,  ,  r      .1 

59.  Action  of  (luinajrcs  was  brought  for  the 
killing  of  the  pliiintitPs  child,  who  hud  run 
in  front  of  one  of  the  cars  of  the  Cit.y  Pas- 
senger Rnilwuv  Coiniiany  and  hcen  run  over 
Ijctore  the  driver  had  tinif  to  stop  the  horses— 
7/t'W,  rcvcrsinjr  the  judf-'nient  of  the  court  be- 
low, that  defendants  were  not  responsible  where 
proof  was  of  jmre  acciilent.  The  Montreal 
Vitu  Pasaenqer  Uuilway  Company  &  Biyiwn,  2 
L.  C.L.J.  21,  Q    "    '"'■" 


60.  But  where  the  defendant,  an  employee  ot 
thepiaintitl'.and  accustomed  toentcr  by  the  back 
way  fell,  thnjugh  a  trap  door  which  was  close  to 
the  hack  entrance,  and  was  seriously  injureii, 
and  the  evidence  went  to  show  that  the  trapdoor 
was  sit\iated  a  few  feet  to  the  rijrnt  of  tiie  en- 
trance, but  plaintiff  was  not  proved  to  have  been 
aware  of  its  existence— i/(W,  that  the  occupant 
of  i)remises  who  invites  persons  to  enter  thereni 
tliroui'h  a  passage  way,  havinir  a  trap  door  near 
it,  is  liable  in  danuigos  to  such  jiersons,  who, 
ignorant  of  the  trap,  fall  through  it_  and  are 
injured.  fjUtssierw  Anderson, 'IQ  L.  C.  J.2i.», 
S.'  C.  18TG. 

61.  Assault.— \n  an  action  of  damages  for 
assault  against  several  riefendants,  it  was 
pleaded  bv  demurrer  that  tiie  phiintitf  had  not 
allesred  iii  hi.s  declaration  that  tiie  assault  m 
question  constituted  a  simple  assault,  and  as 
sucii  was  not  a  crime  or  felony— //('/'/.  that 
words  in  the  declaration  charging  the  detendant 
with  as.«ault  ar.d  liattery  with  intent  to  do 
grievous  bodilv  harm  do  not  ainount  to  an 
accusation  of  "felonv,  and.  even  were  it  so.  it 
would  nut  liar  the  right  of  the  plaintitl  to  ilain- 
ages.  or  oblige  him  to  lir-t  prosecute  criminally 
for  tiie  assault.  Ijanothe  v.  Chevalier  et  al,  4 
L.  C.  R.  KiO,  Q.  li.  1X54. 

62.  And  in  an  action  of  damages  for  assault 
where  justification  was  pleadi'd,  and  it  v.as 
iiroved'tliatthe  plaintitl' had  used  insulting  and 
exasperating  language  to  the  defendant,  and 
attemiited  to  pull  him  from  his  wagon— //e/((, 
that  this  did  not  justify  the  a.ssault  which  had 
been  committed,  and  damages  to  the  extent  of 
SlOO  were  awarded  the  iilaintitf.  Deralanier 
v.  A[cCread>/  et  al.,  I  L.  C.  L.  J.  .10,  S.  C.  18(15. 

63.  And  where  ilamages  were  claimed  for  an 
assault  commitied  on  a  commis.iioner  holding 
court  as  a  magistrate  or  justice  of  the  peace,  the 
assault  consisting  in  abusive  language,  shaking 
the  tist,  and  daring  tlie  magistrate  to  go  out 
with  him  and  fight,  *100  damages  ami  costs 
were  awarded.  Belani/erw  Gravel,  I  L.  C.L.  J. 
98,  S.  C.1865. 

64.  Bite  of  a  7Xk/.— Action  of  damages  lies 
for  exciting' a  dog 'to  bite  the  iilaintitrs  horse, 
wherehv  tiie  iiorse  was  injured  and  the  plaiii- 
titt's  cart  broken.  Dm-idsoii  v.  Cole.  I  Rev.  ile 
Leg.  5015,  K.  H.  1821  ;  1058  ,k  1055  C.  C. 

65.  And  where  action  of  damages  was  brought 
for  injury  inllict-d  upon  iilaintiirs  wife  liy  the 
bite  of  a\log  belongim.'  to  defendant,  and  it  was 
pleaded  that  plaintilfs  wife  was  at  the  time  on 
defendant's  projierty— 7A'/</,  that  as  she  was  not 
there  with  any  intention  of  tresjiass  that  plaiii- 
titf  was  liable  in  danuiiies.  Ihtuduraiid  d  iix. 
V.  Pinsonneault,  7  L.  C'.'  J.  131,  S.  C.  R.  1854 ; 
1056  C.  C. 

66.  And  in  action  to  recover  damages  from 


defendant  on  the  ground  that  his  dog  had  bitten 
the  plaintiffs  child,  and  it  was  proved  that  tin- 
dog  was  kept  as  a  fighting  dog,  and  was  allowed 
to'run  at  large  and  unmuzzled— wt'W,  that 
exemulary  damages  would  be  awarded.  Fular- 
deZy.  cUiure,2  L.  C.  J.  96,  S.  C.  1857. 

67.  Breach  of  Contract.— Where  action  wtis 
broui'ht  for  breach  of  a  contrant  for  the  per- 
formance of  wovk—Held,  that  ti;e  contrai'tor 
could  bring  an  action  of  damages  against  the 
other  contracting  party  upon  his  default  to  fur- 
nish  the  advances  agreed  upon.  Ihe  Corpora- 
tion of  the  County  of  Terrebonne  &  Valm,  'J 
L.  C.  R.  436,  Q.  B.  i859. 

68.  Tiie  plaintiff  sued  for  £1000  damages  for 
breach  of  contract  on  the  part  of  the  defendants, 
a  Music   Hall  Association,  in  not   giving   liun 
possession  of  the  music  hall  ao  leased  by  him, 
setting  n\)  by  way  of  damages  that  ho  was  un- 
able to  >T:ive  the  representations  there  which  he 
had  intended  to  give,a:id  the  loss  of  profit  therc- 
bv  occasioned,  and.  moreover,  the  loss  of  wliivt 
he  mi'dit  have  received  from  the  GovernnieM 
for  a  Transfer  of  his  lease  to  them,  the  legisla- 
tive building  at  Quebec  having  been  dcstroypii 
bv  fire  since  his  contract  with  defendants  was 
entered  into,  and  the  only  building  fit  for  the 
u«e  of  the  Legislative  Assembly  being  the  music 
hall   in    question— //cW,    that    he    could   only 
recover  the  damages  which  were  the  immediate 
result  of  the  non-execution  or  breach,  and  iiui 
consequential  damages  which  the  parties  could 
not  have  foreseen.     Lee  v.  The  Music  Hall  .U- 
.,ociation,5  L.  C.  R.   134,  S.  C.  1855;  1013  ei 

*  69.  And  where  action  was  brought  for  rei'm- 
iii"  to  accept  and  pay  for  a  (piantity  of  110]^, 
under  a  contract  with  the  plaintiff  to  that  clicct, 
and  the  plaintiff  praved  for  a  certain  sum  as 
damages,  and  the  Superior  Court  treating  tlic 
action' as  one  for  the  fulfilment  of  the  confrart, 
and  finding  the  plaintiff  had  not  alleged  teiulcr 
of  the  hops,  dismissed  the  action  with  co-f, 
while  the  Queen's  Bench,  treating  itasaiiaftM 
of  damages,  reversed  the  judgment  of  the  .Sii|v- 
rior  Court,  and  ordered  the  defendant  to  pay  tli.- 
price  of  sale— //('/(/,  that  both  judgments  slioiii-l 
be  set  aside  and  a  new  trial  ordered,  iio.v/rt/ 
V  Kilhorn  et  at.,  6  L.  C.  J.  109  ix,  12  L.  C.H. 
161,  P.  C.  1862. 

70.  In  order  to  mninfain  an  action  ol  ilaiii- 
aoes  for  failure  to  carry  out  an  agreement,  ile 
damages  claimed  inii.-t  be  tho.^^e  which  ilio 
deli'iidant  could  reasonably  have  been  e.\i)n:(l 
to  have  foreseen,  or  have  known  would  rpiii 
from  his  failure,  .ind  must,  consei|Uently,  liiive 
been  put  in  default  to  carry  out  Ins  agrwim'iii, 
and  have  been  warned  of  the  damage  "Imli 
would  result  from  his  failure  to  do  so.  Itemwd 
V.  Walker  k  e  contra,  13  L.  C.  J.  180,  S.  t 
1868;  1070.^  1074  C.  C. 

71.  Ih'fendant  sold  to  idaintiff"  certain  ^^I'iir- 
"and  timber  to  be  deli\ered  free  of  chaa-ei'/ 
'••  morrow,  or  as  soon  as  they  can  he  got  ml  "i 
"  the  iiaiids  of  the  guardian,  but  the  purdia-er- 
'•'not  bound  to  take  them  if  not  ilehvcrM  i;i 
"one  week,  unless  they  like."  No  Mw^! 
■laving  been  made  within  the  time  spccifie;!.  (') 


reason   of  tlie  guardian   in    possession 


of  tilt 


spars  insisting  on  retaining  them,  in  con« 
quence  of  a  writ  of  .suisie  unH  issued  in  ai 
action  against  the  ostensible  owner  of  tlie^F' 
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and  timber,  ivhose  mark  flm,-  !,«-„  i 

-rved  on  hi,„.  .oSSi.SheVha  f  h''^"  ' 

released  by  subsenuent  nrooelltn^   '      ,     ^'■'<'" 

have  lo.afly  gi^-'n  711^  ,1^"";  ar''^''! 
having  (lone  so,  the  nirHoo  !;^  f "«'.  t'lat,  not 
.ale  of  the  .pa,4  'an*;,  ZlZ  we"  rft'l-.  *'- 

reasonable  coi  true  io,  o  '  ,1,  f  ■°""f'-'  ''"^'  "'e 
outoflhe  hands  .7the Xa  .1,7,  ^'^t^'  ^"""'"S 
r.d  not  constructive  o?  e  ^a f^title  ro\  '*''''^'"'''' 
-ion,  which   conld   alone  "hs'     ?  ""•;  lj'?*scs. 

tl,e  .uardian.  as  .^aranl  b?-  ,?  oriZ.T ^"^' 
iraetinx  parties,  lor  danm.'P^  't.  °'^'"'"".'  con- 
tention of  the  snarM   a  j"h,   .     ^"'""S*"!  de- 

in'Jgn.ent,  awurdi  ,;'.„;. t  ^  "'^if'  "'"' "'<^ 
ii.".«t  be  reversal,     lb.       "  """  ""  '"-'tion, 

73.  Action  of  daman-eq  u-no  i.,.„  i  .  , 
Plaintitf  on  an  agre  «  bv  1 1^  l^^''  ^'  "'« 
Oliver  a  certain  ,p,anti  tv  f  ,  ",  ^'{''^'niant  to 
irom  Germany  tl  c  the  nex-f  n.'  *^^'>' ""Parted 
of. Montreal.  'The  >'|!  ''"^'i '.'."='  '•''  "'^'  i*rt 
iW;/,  that  the  .^Ic^li^;:;^;^^^^^- !--'/-- 
(.■the  purchaser  to  the  extm  .i  '"''''-'-'■■' 
nliioh  the  latter  could  1  avc'de  ve  1  "l  ^''f' 
ihe  orduiary  risk  of  re-ale      'rill'  ^'^'''""""f? 

i4.  Damages  nuiy  be  had  for  breach  of  n,. 
niiseot  marriage,  even  a.'il>,..f  ,i  '  P'^" 

ha.  consented."  McuLirTf,}"'  "■^""f "  «'l'o 

Province  ot' Quebec      ,o„nr^'^''"''"'   "'  "'^' 

-!rV"t  o?  tij'i.rSir  ?'ci:;a:b/"S 

■iaig^'S  l':ieSh'^f?''-^!'   ^"   -'-'   of 

''^!o»',  the  relationship  n,n"t  be  e<t     ,|,- '     ')'T 
f^^\  mor,  and  special  dami^esn    '"'',;;'  IV 
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the  mother  or  the  bovrl'^'P'f''"'''^'  "''^  ^^'^^ 
^eW,  that,  aTthouWt  th'erp  '"'^  ""  prosecute- 
Jant  ;.as  likble  in^S  ^nl'!     an  J  co'tf  "?^';^''^"- 

not  (.arUciSd  in  a  v='>1- tf ''  "."^'  "^^  ''^  '"^^ 
!on  ujust  be  dismissed  f.  J!    ','''^'A''^««- 


fjon  must  be  ^iismissedl^s-^e^ed'uiem"  but 
„r"-r'fr'-'**  having  Issued  "an  Hle,.^ 
werehab]etotheptkintitrin\jamag?s 


ail  action  of  damatrpJ  ;,,;„,        -"^"eiable  m 
I  and  .seizure  of  nroii..,.(,.      e-      '"'""-'"U,--  arrest 

'-ti,v'::i'^,,      7X,;..;^n>    outhen,. 


ir'elendai 


iits  tl 


conveyed  before    tl 


,1'iid  got   tl 
iereu])on    had   hi 


that  th 

wa- 

bu  ■  fC""  """""  ^"  '"*^  plaintiff  in  damaces 

stances  of  the  ca.se,'  exc^Jsui  '  l,,t«e7r; 

S;  Q.  a's ''  ^-  ^'  ^-  ^^^'  &  2  L^a  l!  j; 

acres'  f^'iTvlJ'  If ''«" ^^o^  an  action  of  dan,- 

probable  ca„r^«,  "ad  caused  to  issue  witlfout 
the  fac  bein"  thartt'^'l  T  l"*",'^"^'"'  -^iHini, 
insutficien  ol'  it4.  rt\  .^'■^.^'"'""t  «  claim  being 
procured  trans  br  of  «;I\'h"^'  \  '•'^P''^^'  ^'^  ^'^J 
'in'ount,  witlo.  t  tiotiee  'h  '''"'"  'or  a  small 
been  given  on  ainHrt^f  ^"'  "'•'"'"''"'  ^^aving 
amo,rntI/AAn-      1"      '"'''.'f^'  "P  Z'"'  "^cessary 

"•onid  lie  al  1,01  ,rif'  ''''  '"^.'"■t'on  of  damages 
""o.'..iali,i  ""'  g  /  ^'^  ^P"^^  be  quashed  %v 

«■  (■•  R.  1.^71 ,  i%Q  c  p  "    '' ''  ^^-  ^-  '^■♦' 
I  '<■  0  J.  Til.  s.  ("  1^;,;,  "''"»'•  >■■  v„ni,i,  M 

»«■-'■  fi'r";!;^'"";"''';''-'"  »"oio«.,i,i„„. 

'bat  unl     inin-,  '^r     '"  ''  "''"  "^  'Attachment, 
M(/i)/ •  ■  /  „ 'l"'"'''-''''   "oiil.l   be    -riven 

'oSjd'at;:;jh;;S:;'-S'"'V'""^-^^'>^-'''- 

"Pinion   th  t     I '    '  le      i'''  "'^  court   was  of 
with  resp  ' .(  ,0  flu    n"       '"  ""  "'*"  '^'^Hlavil, 
but.  on  te  com    rV, 7'  ,"",''  "■^'7'  "^^  l"-ove.i 
is-^ued  o     al,?H  ,;  ;,:   '',«'•'  '»'f"clim;.nt  bad 

ii"onnatio,::':;^rt,'r:::*;;r;'j-unds„n,, 

occa- 


leni    iMiii, 


t! 


lie  juil.. 


by  to  the  plaintiff— //«/,/. 


a   voijayew.     wou'ld   I' 


ni   arresteil   and 


•*'"g  unable  to 


po  ice    niagi.-trate,    but     i>, 


would  1 


iiietif  of  the  Superior  C 


^wcar  tliut  he  ha.rstolen  tl 


le  coiidcinned  t 


lem, 


!^\&Glaxs,nL.Vi:m 


reversing 

ourt.  that  malice 

ant 

U  costs. 


pay  damages  an 


8(>.  A 


'1  action  of  dam, 


Q.  n.  18(;7 


,'es  for  illegal  and 


nia- 


.<    I 
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it'  ^* 


licious  rtttachiiifiit  iiml  injury  to  crpdit,  imine 
and  reputation  in  triable  bv  jury.  /Wj.u  v. 
ateceiJoH  d  al.,  13  L.  C.  J.  1 12,  S;  0.  I8(.i) 

87  A  plttiiitiir  Heizinj?  Ixmti  ftde  properly  in 
poHsesHion  olhiH  debtor  in  not  liable  iii  dania.ues 
toward  a  third  persoii,  (.vvnerot  the  property. 
McVoiuUd  V.  Lalonde,  13  L.  C.  J.  3.(1,  h.  t. 

l^fi'-*-  .   ,  II. 

h<8    Wiieve   aetion   of  daniajreH    was    liroufjlit 

ai;ainHt  an  agent  lor  liaving  in  hit*  capacity  as 
Kuch  a^ent  made  atlidavit  \\\*>n  which  writ  ot 
attachment  innncd  to  wizc  a  ,«cho<mer  allejred  to 
have  been  the  proiierty  uf  the  plamlill— //(/'/, 
that,  uiuU'rtliccircmiislanccs,  tiiedclcMdant  waw 
hablcindaina^;csaiid  jiidtMnent  wf  lit  accoiiliiiL'iv. 
n'arren  v.  Noad,  h'L.  C.  H.  177,  S.  C.  1857; 
71)11  C.  C.  P. 

8'J.  A    ninni(ripal    coriioriilum 
damageti    Ibr   an    illegal    sei/.uie 
helon^'iii;,'  to  its  dchtor.     Illdiii  v. 
lion  ofdniiihi/.r,  K.  I..  180,  S.  C. 

',10.   ///('(/'(/     J/r(yc/(((/(:.— Action 


is    Halde     in 
ol'  iniivcaliles 
T/if  Cdipura- 
R.  1873. 
of  diiiiiaires 


-'t    la    !   SI'S 


was  liroiif;ht  ii^:aiiist  a  priest  lor  niaiTyiii.ir  a 
minor  without  I  lie  consnil  of  her  piuviits  and 
without  piililicalion  of  hanns— //</r/,  reveismi: 
iudsiinent  of  court  below  (1  L.  C.l.  1^7).  that 
the'delcndaiit  was  liable,  and  he  was  coiidenine.l 
iiccordiniilv.  L<ir<ic<iiie  el  rir  k  Mir/ioii,  2 
h  V.  .1.  2.17,  &  8  L.  6.  U.  222,  Q.  H.  18r,8,  151 

&  158  C.  C.  .  ,  „        •     ■     , 

01.  And,  also,  that  in  siicli  case  the  pniuipal 
was  not  oblip'd  first  to  institute  proceedings  to 
have  the  niarria.iie  .«et  asich'.     II'. 

'J2.  And  where  action  of  damiifies  was  lirou^lit 
aKaltist  a  Protestant  minister  liir  havinii:  eele- 
brate.1  iiiarriasic  of  the  plaiiitiir's  .laughter,  a 
minor,  without  pubHcation  ol  lianiis.  and  the 
defendant  pleaded  that  he  liad  acted  m  good 
tikith,  that  IkmIi  tlie  parties  liad  represented 
tiie  wile  to  be  of  age.  and,  moreover,  liad  pro- 
duced a  license  authorizing  the  marriage— //fW, 
that  the  detendaiil  had  rendered  hiniselt  liable 
in  damages,  but.  as  he  had  acted  apparently  in 
entire  good  faith,  that  they  would  not  exceed 
$100  with  costs,  as  in  an  action  of  that  amount. 
'MiqnmiHs.  Bomir,  IG  L.  C.  H.  105,  k  I  L.  U. 
L  'J.  07,  S.  0.  I8(i5. 

03  In  an  .action  ol  damages  against  the 
minister  of  the  Canada  I're.-byterian  church, 
who  had  >  irried  the  son  of  the  plaintilt.  a  lad 
of  si.xteen  vears  of  age.  to  a  widi.w  age<l  lorty- 
uine,  the  evidence  being  that  the  delendant  had 
merely  asked  them  their  age,  to  which  tiie  lioy 
replied  that  he  was  twenty-twiv— //(7(^  that  a 
want  of  KulKcieiil  care  was  sliown  by  the  delen- 
dant in  marrying  them  without  further  prool  ol 
n>'e,  and,  the  marriage  having  lieeu  previously 
annulled,  coiidemiu'd  him  in  one  hundred  dollars 
and  costs.     Panj  v.  Taylor,  1  C.  L.  J  .  58,  .^5.  t. 

'  94.  Injury  to  Properti/.—Ai^  action  of  dam- 
ages for  injury  to  the  plaiiitilfs  real  property 
mav  lie  supixirted  by  evi(U'iice  of  constrmjtive 
possession.  Hunter  v.  Viatt,  1  Key.  de  Leg. 
380,  K.B.  1811. 

95.  Wiiere  action  of  damages  was  lirought 
for  malicious  iniury  to  pronerty  by  cutting  wix^I 
thereon,  accompanied  by  ttie  arrest  ot  the  delen- 
dant under  capiiiH— //»;^<«,  that  t!ic  measure  ol 
the  damages  was  not  the  value  o(  the  wockI  cut, 
but  the  injury  done  to  and  deterioration  ot  the 
value  of  the  property  by  reason  ol  sucli  cutting. 


Desautel  et  vir  v.   Ethier,  15  L.  C.  J.  301, 
8.  C.Il.  1H71;  2065C.C. 

96.  An  action  of  damages  will  he  against  tin 
proprietor  of  a  factory  such  as  a.ham-curii):; 
establishment  tor  the  diminution  of  the  valu. 
of  an  adjacent  proiierty  in  conse<pience  of  ollcn- 
sive  odors  from  the  factory,  and  the  gcnenil 
cliaracter  of  uiihealthiness  which  attached  in 
tlie  property  of  the  delendant,  and  that  notwiilr 
standing  the  factory  was  established  prior  to  ih, 
construction  of  tlie  hou.«es,  the  injury  to  wliid, 
is  complained  of.  .SV.  VImrlcs  k  Doutrc,  1- 
L.  C..I.25:),  Q.  B.  1874.  . 

97.  Libel  and  SUvidn\—i\»  action  of  (lam. 
ages  will  not  lie  for  words  spoken  in  good  lUitli 
and  contideutially.  Iloiirlier  v.  CuKijraiii,  1 
Rev.  .le  Leg.380,"K.  15.  1810. 

98.  But  an  action  of  damages  will  lie  lur  i 
libel  contained  in  proceedings  had  m  a  conn -! 
justice.  Tall(C\.  Mnnro,  1  l{vv.  de  Leg.  3n|, 
'K.  |{.  181t;,  iV  art.  lOC.  infhi. 

90.  'riie  conteiils  of  aprivatc  and  colllideiiliiii 
letter  cannot  be  made  the  suljcct  of  an  iictiin, 
ofdainio'cs.  Smith  v.  Bincf,  I  Rey.  de  L'.', 
.5(M,  K.'H.  1821.  .„    ,. 

100.  Action  of  damages  will  be  again>(  ;, 
person  who  has  nse.!  laiiguaiie  or  made  iii>iiii;. 
ations  which  liaye  hail  the  clfect  of  injuring  lli, 
character  of  the  iilaiiitill',  and  in  such  ailiun  h 
is  not  necessary  to  prove  that  the  inipiiliuinn. 
made  a>'ainst"liim  were  lal-c.  Iklamjir  \. 
I'apineaii,*;  L.  C.  R.  415,  Q.  15.  1855. 

101.  Action  of  damages  will  lie  agniii.-'i  ;i 
juror  Ibr  stating  in  his  individual  capacity  thai 
'what  one  of  the  witnesses  alleged  coiiluiiied  a 
wilful  iierversion  of  the  truth.  Siimird  .V 
7'„«'ii,wir/,  (5  L.  C.  R.315,  Q.B.  18,56. 

102.  Action  of  damages  lor  libel  can  It 
maintained  liy  one  corporation  against  lunptinr 
L'lnsliliit  Caniidien  v.  7/6  KoureuH  MomkA: 
L.  C.J.  296,  S.  ('.  1873. 

103.  Damages  will  lie  for  calling  a  perso'i  ,1 
thief,  even  thinigli  the  statement  lie  true.  I'drk 


y.,',w/((//-',  4  R.  L.  286,  C.C.  18i 


104.  Damages  Ibr  slander  will  lie  iig!iiii?t  i 
Roman  Catholic  priest  for  injurious  exprc.-sioii- 
reganling  individuals,  uttered  by  liiiii  in  hi- 
serinoii.  Derouin  v.  ArcliandianU,  I'.th.  (.\.l 
157,  S.  C.  R.  187-1,  k  liron-ioit  k  Twcul, '!'} 
L.C.  .1.141,  Q.I?.  1875. 

105.  But,  licld,  in  another  ease  Hint,  ivlnlf 
ministers  of  religion  are  ameniible  to  the  I'inI 
tribunals  for  slanderous  exiiressioiis  iitk'mllv 
.•.lem  from  the  pulpit  or  elsewhere,  an  lutiuii'J 
damages  tin-  slander  will  not  be  siis-taiiifl 
against  a  priest  for  admonishing  his  coii};rivi' 
tioii,  on  i)ain  of  being  deprived  of  the  saira- 
meiits,  not  logo  near  the  shop  of  eerUiin  ppit 
in  the  parish  who  were  in  the  habit  of  .«colli« 
at  religion,  where  no  injury  was  proved,  ami  n 
did  not  appear  that  the  words  were  'pokr. 
maliciously  or  with  intention  to  injure  niiy  p 
ticular  individual,  though  they  were  mnera  ? 
understood  by  the  congregation  to  i>PPlvl"lw 
plaintitl'.  Blanchard  k  likher,  20  L.  C,  J.  I», 
Q.  B. 1876.  ,    .   .     ,    , 

106.  All  action  of  damages  will  he  for  slaii.ler. 
ous    expressions    used  in  a  writing  of  rwow 
in    a   suit,   withnut  sufficient   cause  tlierelor. 
Pacaud  &  I'rice,  15  L.  C.  J,  281,  Q.  li.  l»Jl,Ji  j 
(irt.  98  supra,  , 

107.  Where    the    plaintiff    brought  «'«« 
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nvtrsinp  the  jiid^'Miorit    of   the  ( ,.,     I'l      ' 

»as  inai|('(|iiai(',  n,„|  ti„.  .,,.         .       '""'oi'luw 

,u^20()a,„ic„ss"  c   7";;:"  ,"';r ','"■■•'•''■^'■'1 

Mmia^csuas  l,r,,M^r|,,  n„.  ,„.,i  ,•  ,,  "   ■,"="""     "I 
I  winnost,  tin.  .iHr,,,!,  ,       ,'  ,'  ""T  l"-"-*'"!^"-. 

ilu'  ™in  of  $l->l)i)    ■■!■       ,  ;       ^    '  '"'  """  "■■^^' 

I-' imv  wool,  a,.i  V  :  ,. ;  i^'r-^''^^ 

JelenJant  that  lio  l,a     ,  ,        '■[r:''"""!   u< 

riio$l,2()0  to  pav  fur  tl  ,     ,      i'";'"'".-''^'''  '"'"' 

K^lucinR  tl,e\oo'l,,'  ;•';;;,''''  '"■^•^'"'  '"' 

|l"rtl,ewoolm,.MlK.  n    ,,       ,,       '    rP'"'^"''''''''' 

|bllaile,i  to  prove   tu'l        "' "'^^  '''■'^""i"' 
l».>^e,  the  acto      ,„'     I      l''"'  "'    I>'-"''al>l.. 

Hwed  lo.N  hoM  i,,  f    .  . '   I    '  '^'-  '•'■•■'".■I.-,  and 
[*  liad  no  rijrht  ,Ht    ,.  t  ■   ''.""-/('•^'^  H.at 

|w,  an,   parties  olvuLr  "  ."''!'•'"«  «'"'''' 

|»'e  a  r  gilt,  after  ,.„.      '"^  ■  I'l^'d  I'V  siicli  hooiii. 

tf«nsible  t,r  til      ■  "■^'■'  '''"'  '"'e  not 

IP  having    been    .;,,  f.  i     i  '   -^ 'V''*''''"  o"'is 

''^^'^hplai„ti,,alC[Xel^t;;r,raS^^ 
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S'^'il^^vS  S.^r '"«•"-.  the  p,ai,, 

tlio  decisioM  of  1,0  h     'nr  s{7  '"'''i  '^""'inning 
Ijc'ing  iiavi-aMo       ,  "''•"">  ''""  f't.  river 

.;i'-'i.'r'ii;:.^::,^''s-,,;-;'-..i.t  .^  ti.e 

"l^'i  HHin^i,..,  ,:^;, t""  "''icl.  they, 

"■''lMh..irMiillo,i,|;,  ';■'.'•     '    ",'    '-•';' n"«tion 

'li'-'lwlMidaiiVswhle  I       ,,'''''';  '"■'""giM^r  to 

"ne,a,id  u  ts    mli        ,;?,';"''' "^ 't '"^^'W^''''' 
,|i„.,i,lv    tlH.piJ         •">■'■'";'   Unit,  eonse- 

'-'Hd.r,v,.rlbtiei!   :-,.■,'■'-'''   "^  "''■-'-•'.el 
!-^<S'.ndthat        ',::;:;',:■"-  ""''"dva,,. 

''«•"   taken  in  liriie-     /      '        '   "'".'  '^"'■''   '""I 

-y'-'<'i--iHendin'';,,;^';?:;;'i^;.:;r,;';':i-'<'n- 

'iil.lic  proiK.riv    ,.,„i   '     '■"  "  iMy.il,!,.  rivers  aiv 

'■''''^■i'l'^'l'iue     ''':'''"  """    I'yi.nvate 
''■^^•-'t'th<.i,,v     1.  ;,''''''■'■  ;'V''''l-'''n':t   iIh' 

"'•'•-IH.  L  720,  S('   l", ;;'"'• '^  Acw,v.vn„.  ,^ 

^--■H..o,t,ie,rdJn;:''j/::i;^';-'Vj:;;.^ 
''■•'.Sa':;!i,::^/':j::;;::;'r'''"''''>-ein.hepiaintitr 

I'iH   vessc.l   I '.'        '""""-'"    '»•  "1.  nrv  caused  to 

-ns,n,c:;d  ."^h  R:;;;:irF,!''^.''>'i'y''-'''iad 

'"■•"'■nL'  the  ,hri  1  ,  1    I     1?     ^""'f'-'f'^''',  oon- 

il'^'-^i'  I'oonis  i„  .         ,    '    ""•    '-"n-lnieti,jM  of 
"'0  nav,>ui„  ',;•"'„ '\"".^«^nnt  '"  "'struct 

'''^'''and^pro    ,'   I  J.^VVi'-r''''''''''  ,''"''  "'^' 

'iH'se   iKK.nir'i  ,;V' :■'"■''  ^^';'''li^lH''i  thai 

""■    navi.raii,,,       r    .    ■    ''!""   »"  *^l'^tni,.-tiun   to 

Q.  ii.  I.S75  -'^'"■'"K-««,  20  L.  C.  J.  225, 

Qnic:i;;;w:::!.';:;:;,:!;^::''>;™'ivno,'tii^ 

"•"■•Icsneeela^t^  '"''"'"'"';""'<«■  "II  tlio 

constrncMcVa  Ir-iTr  "ir '''!''•'"■ '^''3-' 
'"   '■''■■'l'''''aneeo,  :,,,',''  '^'^"V^'-  ^'l-'^-'li'^ 

S.^^.£      ;rr":•r'- 
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now  of  ininrinn  tli''  clinrmMci-  ol  tlic  luTHnii  to 
who,,,    itwMs    ,„l,l,vsM.,  -//,/-/.    tl>al     1...    JV„H 

S.  ('.  IS71.  ^.      ,  , 

U'.t.  I'linoiKil  /»/»)7/.— No  ilmimL'i's  can  In' 
ivcov.'ivil  loi'iiii  iiiiiirv  ulii.'l,  liiu-  l'«rii  MiMuincd 
i„  foll.-nill.'llfC  o1'  UII    llC.'idflll    i.|-n.lu<T,l    hv  1111- 

pr„.ii'iRT  on  til.'  iiM,-i  o(  11,..  |K;rH,i,  ,M.|i,rn  . 
Tou.viiminl  V.  livi.val,  I  Uc'v.  (.U'  l'''V'-  ""•'- 
K.  It.'iS'iO.  ,  ,  ,  ., 

r:(l.  W'licroM  iK'i'-on,  who  luid  l.fci,  vi.lmiliinly 
loid  out  ol'  coiii'tfsv  ^l^'.''i^<till,^•  lit  11  tin'.  "US 
UiiooUcci  iKnvii  hv  oticof  til.,  h.iiws  li.'l.iiiiriii.U  lo 
111.,  liiv  .l..|.iviliii(nl.  "liifli  liii.l  I"'''"  I''"  "illi.Mil 
.'iiiinliiiii  iin.l  liii'l  f.iii  ""I'V.  101.1  lilt'  Pfi>'"i 
MilV.'rf.l  iniil..riiil  iniufv  llu'ivl'V  — /A/./,  tliul  h.' 
WHS   cMititli'.!  t..  .lui,iiii:«'.S  iiii'l  tilt'  .•.>rii.'nili.>ii  1.1 

Wlli..l,       till'       ll.'l'M.        h..|..llL'...l       WllS^       ITSpnllSl    .1.. 

(liiimoiKt  V.    r/ir   C.riii'niliini  of    Moiilndl,  4 
H.  1-.  'i.^^.').  8.  (".  l^^T'.;;  10;") I  \-  W>'<  *'■  <^. 

121  ill  111,  iifti.iii  liv  nil  ciniil.'Vi't' liii"  iiijiiiy 
siistiiiiR..!  in  llu'  .-..Tvi.r  ..f  tli..  |>.'fs..ii  \<y  wli.Mi, 
he  was  .•mill. .vcl—  //<■/'/.  llml  lli>'  .|ii''sti.'n  lis  (.. 
wln'tli.i-..f  ii.'it  h..  was  .•iilill.'.l  l...liiiiiiw>'s  li'oiii 
th..  iiiusti-r  must  ho  t:..vi.vm..l  '  y  tli.;  .■nrnin- 
-taiu'i's  of  th..  .'lis...  (iiujiiiin  V.  luir.njth,  ., 
U.  I,. 'J'JS.S.  r.  lS7:t.  ,         ,  ,        , 

I'j'i.  'I'hc  wit.' ol'  llu- .l.'ri'ii.liiu'  .Iri'ssc.l  n|i  Iw.i 
Ih.vs  ill  iniisks  an.l  ..lin'i'  .L'ro.fs.ini'  iiili.'U's  ,il 
.hl'sH.  1111.1  sent  then,  to  a  liot.'l.  where  tli.'v 
tViiilileiuMi  a  w.niian  so  as  to  ei,.laiij;.T  her  lit.'  I.n' 
soiii.'  lini.'.  an.l  aeli..ii  was  linmirhl  l.ir  .laiiiii-.'s 
—  //,/./,  I  lull  the  wile  an.l  .'..nsciiiently  the 
hnshiin.l  we,v  n.it  resiionsihie  I'oi'  a  ivsiill  winch 
thev  coiil.l  not  have  loivs.rn,  an.l  were  lhei'el..re 
not'  liahle  tor  ill.'  injurv  iiillicle.1.  I.niiiinirili.r 
V.  L„m„umiA\  \  K.  1..  :-:i'.'. -^^  *'•  '^  I"'':!;  "'•'^' 
A-  Itl.-.oC.  (.". 

12:f.  Prolfni  of  a  UiU  or  y,>tf.-  In  an  aeti.m 
of  .laiiiiiiies  tor  alK.wiiiL'  a  Kill  ..f  I'.N.'liiiii.i.'  t.. 
heim.teste,l-~//c/r/,  in.l..|iinrrer,tliiil  th.'  iin..,L'a- 
tioii  of  haviiij;  suller.'.l  .laiiia.;.'  hy  lyiiM.n  thenvl 
wassullicieni  l.isuslain  ihe  pliiiiilill  s.l.'..larali.iii. 
llcnni  V.  Milrhvll.  .".  1,.  I'.K.  l.-:*.  S.  f.  Is.;. 

12 i.  Fur  yiid,tli,<ni>l'li>-i,l<ii'  l'nnli'ji.—  \w 
iilaintill  hr..iiL.'ht  lO'ti.'!!  ..f  .laiiKiL'es  f..r  vi.ilalion 
..f  an  exeluHve  rii.'hl  of  ferry,  firanlcl  l''Ji;';' 
hv  special  statute,  over  a  eerlain  riv..r— //'/./, 
that  the  e..nv.'vini.'  .>r  erossin,i:  ol  l.e,-s..iis  over 
th..  river  within  ih.'  limits  M.ci,,.e.l  t..  th..  plaiii- 
tilf.  th..ui:h  .hiiie  i;ratiiil..usly .  if  U  ultimately 
proihiee  L'aiii  l.i  tlie  pers.m  w..rkin;j:  it,  was  a 
crossiie.' ti.r  hire  ..r  nam  within  the  meanniir  ol 
the  stanile,  an.l  .lives  rise  t.i  a  claim  li.r  .laina^'cs. 
Liprolion  v.  aii,h<'tiiihi/  cs-  ./(«(/,  :i  I..  (".  •' •  .dO, 
S.  C,  &  (,'liihnisk-i/  1 1  iix  .V  Liikiii  it  iil..(< 
L.C.  J.  Ih).  Q.  H.  l.-^<i-. 


shoul.l  l.e  alh.we.l  lV..ni  llie  .lateof.in.lKnioiit.nn 
in  oi-.liniirv  actions  of  .lanm^teH.or  whi.lli.r  it 
Hhonl.l  run  fr..iii  'laH'  ''I' ■^'''•v'^'>'  '>!  I'l-oe.--- 
//,/,/  that  inl.'reHl  wiinl.l  he  all..we.l  Innii  iIk 
service  of  process,  hiicIi  aclmn  U'liiK  .lill.'r.h' 
iv.,m  an  action  ./^■//>r..  //'"'(//"■^■•'  f'  "'-..A 
Thr  Miiiinr,elc.,oJ  Muiitrail,  l-i  \'-  <- •  !'•  .1, 
S.  C.  l^tV2. 

XIV.  .ToiNT  Action  roii. 

r'7  Where  .lill'eri.nt  pi'rsons  have  siill.ivi 
,la„uii:e  hv  the  same  a.t  they  cannot  l.riii;» 
i,,i,,t,a..|i..nf.n-tliere..,,.very..flliea,,,..iii,ll,,.v 
i r...i„...|ivelv  Hiiir..r...l.      Wiiiird  et  nl.  \ 


XII.  !n  Action  Kxi'.uiti:. 

VI'k  In  an  exi.arlo  action  lli.'  jinl.Lie  may 
nwar.l  anv  .laina,i:eshe  thinks  ,.cas,.nahl(;  umU'r 
tln'  pro.if.  \'aihlinHi.-a-iir  v.  .lAi.w/i,  .)  H.  !'■ 
2:!.^,  S.  V.  It^TH. 

Xni.  Intkukst  ox  JnxiMicxT  r..ii. 

12f,  Aotiou  was  hrouirlit  to  I'ec.vcr  ilama.i.'es 
bv  rca.son  uf  the  mills  jcascl  t..  the  .,lai>it!!|s, 
niid  the  property  co.iiaine.l  m  them,  hiiviiifr 
been  .lestrove.l  Iv  fire  cause.l  hv  a  inoh.  I  In' 
.Hiostiou    w'liioh    arose    wrt.s    wliethcr  interest 


have  ivsp....|ivelv  HiilU.r...l.       HiUuird   d 

XV.  .hiiisDicTioN  IS  Actions  oi'. 

|.>S  The  Iilaintill' liroiif;lil  acti.>ii  uf  .liiiiiiit'iv 
claim  in  "f.M'lt  lia-  hirach  of  cnlract  on  lli.inir 
,,f  the  .1.  f..|i.laiit  in  refnsni;;  to  tfiv..  Iinii  p...-^- 
sioii  ,.fc..rlain  pr..|nis..s,  ae.;or.lni,i;  to  tlie  Utiii. 
of  a  wrilli'ii  leas.,  helweeii  th.-in-//././,  .:i, » 
,le..linat..rv  ex<.eption  hy  the  .lel..|i.li.iil,  lliai 
Hn.'h  action  ....nM  ii..t  be  hr..n.i:lit  niel.T  wl,,,  , 
km.wn  as  th.'  l.ess.ir  .V    i-ess....   A.'t.     C/.w  v. 

r/„,sv,;ii..(;..i.iio,s.(\;8H,('.  ".  I'. 

l'>'(  An.l  in  an..llier  lU'tion  tor  .iaiiui;;.'- 
vi..ral'ioii  of  Ibe  .■.in.lili.ms  ,.f  u  li'iis..  I,r,.ii;l,i 
„„a..r  th..  Lessor  an.l  l.-'ssee  Ael-//.'W,  lli;ii :' 
was  n..l  the  amount  of  .laiiia..'es  elaiin...l  l.iUil,.' 
aiinmil  rent  ..f  Hie  pmi.erty  which  .lel.Tin,,.. 
,l„.i„ri.<,licti..noft!iee..uit.     /  .(r '/.r  v.  I  ,mr, 

(i  i;,(',.j.  U.S.  c,  isiii;  ^Xi  (.(.v. 

XVI.  Li.viiii.rrY  to,  .«■<•  UnaiT  to. 

rU)  \Vhereac..llisi.in  ha. I  .ic.nrre.l  Iu'Im 
,w.,  vess..lsin  the  l.a.'hiii..  canal,  as  all.;.vhv 
plainliir.tlir..n,L'litlie-r..ssn..f;li^;..iie..ai,.lin;.lH 
;,rtli..s,.iiicliarjZeofllie.l..|eii.lanl.ssl..aiii(.r,a:,l 
,|„,,l,,|;,,„hint  pUa.l...l  thai  the  ...,llisu.iMva-li,. 
vcsiill..fpi.ivm.,..i.lenl-//W./.tlial.astl,oi.,;i|:;-l 
,il,'  ha.l  |'u!c,ll....slal.lishtlie  allci;ali.m>;.l  b 
,,„,l,>,,Hion.an.las  hi- barjic  was  at  lli.' tiim;- 
,he....llisionina  p.,sili,.ii  wlia/ti  was  iii  viola  I.i 
„,■  ,hc  ml..- an.l  r..pilali..i.s  ...I  llie  .'anaMian  J 
„,,i„nwonl.lbe.lisinisse.    with.^;M>  _/,.^/H..| 

IHl.  Action  of  .lamatres  was  br.mv'li  ■}  .ij 
I,,.lian..fSanllSt.l...uisa-iunst..ll.er  iii»J 
|.,„.haviiij..l,.iven  Imu  "n.  his  laniily  U  i  J 
house,  ainl  f..r  bavin-  pull.'.!  .L'wii  lno  M*! 
an.l.l..slr..y...liian.hii.;lun,ii..re.hyM-.^J 
whiclihe,thei.lainl.lV,l.inlsnlU.r..a.u>iU^U^^^ 
a::e,  an.l  the  .l..|'eii.biiitsplea.l.;.llliaMlHT«l 
noc.>nspi,-acv,asall,.j:...l,but  ''^as  ,„■,».  J 
thcv  took  part  inll,cact,sc..inplanie.  .I-/WI 
,.eversiii^tlieju.lLniienl..ltbec,mrtW».  I 
,hev  were  e.pially  lial;le  with  the  .^t  i  ^^ 
in.|-:.|iieiit  w,.nl  Hccor.lmfxy ■.)"'";•  "^'j' 
\[kwm;,le  ,./u/.,4L.r.  J.  ;U,7,  MO  i..l». 

i:i2.  In  an  action  l'^'"'-''  '^l"V'>'   f    ,     | 

tor  p..rs.nial  i-'-i-'O'  «'>-"'"!""!,  '>'  '  £  J 
whilepassii,L'infr..nt.;lalmil.lii.gii  ^^^ 
coii<trueti.,n    lvvthel'anulal...iun,     WJ 

utinlmlable,  the  plaiiitill'allep..i,  toll  eari!*^ 

ness  an.l  nei:li,i;eii..e  of  the  ''yl^''"''',"  '''';„, ji 
tra..tor,or  pers.ais  for  wh..ii.  he  »,«s«:P*;T 
-iW./    0.   inolioi,  by  Uie  ..lelemlant  W  .'«1 


\m 
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I  irifti,  that,  the  (^ontriictor  huh  i;.,i,i . 
proof   tliut     (1,0    clH.n  UM.  wl  '  '^'"^"'''-  ''" 

.l/riVav»,  r,  L.  (;. .,.  ^7,   s   ('  Tw  .;    &"'!':'  '■■ 

i:«.  And  AW'/.  alM„   ,  mi  ri„         '  "»•'*<•.(•. 

in.iich  ca«,.  waJ,  .     ,c      tl.        ","."■"  r^"'"""'' 

liS;;  S'rs,:;;;';;',,;;i  ''"-'^-  '-•  ti- 

.i.ioi, .1,,. i,H,i ..,.,.',  ';;«'"« '"  '";-•.  i" 
|nu;cor,K.;a,K.uo;;:::v:'it;^'\;' •;''''-''}!>■ 

™.anc,san,lin..n.nu-,.n;i;       r     :\W;;''l''; 

IllMi   oftl,,.    city    ,,(•    Mou  u,T  I-  "'V'"''""- 
■construct,  that  the  dvlnuUuL  «    ■    r  '"1  ,'" 

1.1  that  th,.  oHt  of.to  "« ,;■"';;'■  fr''^;''.'*'. 

llfgmnmlo  part  of.uch  ,lan,aL'        77     V/  ""'' 

la  CR.4;^Q.,^  ,.//:;''./.(•''« '^' 

l\%.  Acli.m  o(  ,hin,a;r..H  uas  l,r„„.r|,f'  .,^,  „ 

lH..ic.,n.r!Lu.ir';Ji;i^,;;:V ;;'''!« 

I(i'li);cncc  and  iiiinru.lcncc— /A7,/     j    ,  ,7  J"" 

>«Monlyl,c.h.ldtoth..xerc-tfo,'':','"'^'?' 
fcccaMvas  ,.n„al  to  his  canaW  v    «        y""^' 

l^^«J»,lll.C.J.28a71;c''n'^^f 
!fKun.lwhiliMU,(h.rhi.    Wit  '''''■''' 

Mtohftvo  h,.,.,,  (•<„iiinitt,.,ri,v  V,  1.  '   ' 

>»intrhishahiiif;'  tf,.:,;::';7'V'•"7'''••• 
t*™7.lln■i.iMiud,,or  J  ;i■';:'•''':•'- 
Vi.2i;^:;;;:i-/'{;:' >-'-•"">•  was  n„o  o 

r'"-'!' the  truth     /A,./V  wrrupt  per- 

fc>i.ecJ,;;tMi^':,^r7rvt'i'^ 
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iri(livii|iiallv  lo  lirrfcr  mii,-I,  „     1 

''H.'^'Mhatth/      ;.;:'•','''-' 'T/'"'/'''^'^'/'' 

•11.'^,  Q.H   iHr.d  '^  J"inmm,/,()  L.  (j.  /{. 

'«/-"  ''•••i"Mu.^'^;i;S";L,"/""  '"•■"'«''' 

"■|"'«<'  onhTH  it  ™„  all  L    III       •       '^i'"'',  '""'"'■ 
"iHM'c.'^^hwM   V      ha      HM-- ''''■'';    '''■'"^''    '""I 

"- hronJht'^Sr;;^:-;^""!-  <■'■  ,-'"-"..■« 

P'i'-cd  iiiM».  I.v-M,  "Hit  (Imv  had  h(,,.„    „|. 

s:^::s;;;'H'rTf  "'='■:■'■" 
»c.ili„:'-;;,,,tS;;f:"», :';*"■'';■'■■'■-'" "" 

partly  hy  oh'^lriirt  ""*■  '"'*'"  L'""'««''l, 

I'y  «^M'losio,  ;  a, •  .  : , '';^"^';;-^f'S  ■'Md  ,,artly 

l"'o,,.r'.y   udjoilnnn     7  t'ha  ''a'';''"'''"''/ '^ 

•'nunnpalitv— //,./h.,  ,  /•  "'•';!"■.'■''"■   of  the 

""■  c.n  ,,  I  doH      I  ;,     '''''■''''''«  th,.j„.|jrn,o,„,of 

""lis  ,|iilv   and      Y  iiithprJi,s,diar-o 

'''■<;■•^  n",  ^H■K5?':•2f^'■^^^r'''■' 


P''"'lr^!'oi','^'l!??/'^:/41,!„7,^"vi<lo^  tlmt  If,  ,„  ,„„  ,1,,. 

rIotoHMy  ni„|  I,  niulluoiisK^al'  ^i'  '^"*'"' ""  ""'awAilly, 
'  "l;i"'n  t»  b(.  kill,.,l,  n  „K.d  or)  i  '''■  ■'"'y  '*"'=''  I'"---"" 
"  stIiiK  tlK,  ,,„rflon.H  d  Z?8  ,y  ''  'T,  >  '■•'''■•'«"  "'■"'pir  re 
PiHlcnvorlii^  to  illsm.re;.  iofc.^^  ''''\"1'I''"'^^'''''''1'"K.  or 
I'vory  such  Justice  of  hnn?^„'^''V''''''''''"''  ""™.  tl  <'n 

M  against  nl)  an.lov'ry  ,t  .."A^  r^*  "'"  <^'"''"'''  "'ajcSty 
f  "HnK  the  killing,  inai  "I' '";T,'''.'P'''?'''"  «f"f  con- 
son  or  norsons  «.  unlaflfun?  rlnt^    >'"«  "  «"y  «"<:''  Per- 


- '«  '">-'  KMiinir,  ma  niinir  n.  i...>.v  J"""'"  ">  "r  con- 
son  or  norsons  «.  unlaflfun?  rlnt^  >'"«  "  «"y  «"<:''  Per- 
aasemblod  as  aforosald.Kc.-'  "°'""»'y  »'>'»  tumultuoGsly 
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391  DAMAGES. 

144  Of  School  Commissioners.— k  scliool 
master  lirought  action  of  dftnmges  against  the 
echool  commissioners  for  unjust  removal  from 
ofHce,  and  for  having  forc.by  tur.ied  h.m  out  of 
his  house  wliere  he  was  hoMing  such  school- 
Ikld,  tliat,  notwithstanding  the  provisions  of  9 
Vic  cap.  20,  sec.  21,  the  courts  would  inquire 
into  the  sufficiency  of  the  cause  of  reir^oval  of  a 
school  master  appointed  by  school  commis- 
sioners, and  such  removal  by  the  comnu^sioners 
is  not  conclusive  before  the  courts  Gaxulnj  v. 
Marcotte,  U  L.  C.  R.  48(i,  S.  C.  1861. 

45  Of  Tdc'imvh  (?om»a».v.-A  telegraph 
con.pany,like  the  Alontreal  telegraphLonipa.iv, 
is  liable,  in  damages  for  neglectiim  to  transmit 
a  message  which  it  had  undertaken  to  send. 
Vaniml  v.  Th<:  Mnntnud  Tdeurtwh  Cuinpaw/, 
2R.  L.  601,  C.C.  1871;  1071  C.C. 

XVII.  Mkaslue  01'. 

116.  In  an  action  against  the  inast^.r  of  a 
steamer  lor  injury  done  to  the  whavf  bv  h 
steamer  striking  against  it  m  making  he  beith 
-Held,  that  the  wlmrf  not  being  "' ^'^O'.' f ;'''/' 
the  rule  of  two-tliirds  new  for  old  might  be 
iged  as  a  guide  to  the  discretion  ot  the  court 
:;,\wardin,^  damages,  me  /'"•-',  t'"'''"'- 
sionerx  of  Montreal  &  Grautje,  10  L.  L.  K,  ZoJ, 

^147  ^-Ami  in  an  action  brought  for  the  recovery 
of  dan.a-'es  alleged  to  have  been  incurrc.l  by 
reaso    of  the  refusal  of  the  defendant  to  regis  er 
ce    an    ransfers  of  stock  by   the  plaintirt  tor 
Several  months,  judgment  having  gone  against 
the  defendant    and   appea     being    had-^//*     , 
confirming  the  judgment  ot  the  court  below,  that 
in  such  an  action  the  true  measure  o   ;iamag^ 
is  the  ditference  between  the  price  of  the  stock 
ut  the  time  of  such  refusal,  and  its  price  at  the 
time  of  the  subsequent  registration  ot  transler 
ne  Grand  Trunk  R<ud^>m,,Co,,pmi  <^<^!^^'^ 
k  Webster,  6  L.  C.  J.  178,  Q.  B-  IWbl  ;  1073  t .  0. 
48    AcUon  was   brought  on    an   executory 
contract  for  the  purchase  of  hops  by  the  vendor, 
wdo  alleged  that  tlie  defendant  retu.^ed  to  accep 
ml    ay  for  the  hops  accord  nj;  to  the  contrac 
-Held,  that  the  measure  of  damages  was    he 
ditlerence  between  the  contract  price,  and  the 
price  at  the  time  the  defendant  re  used  to  ner- 
Fonn  the  contract.     Bo.wel'  .t  k>W,n-uet  ai    i> 
L.   C.J.;08  &  12  L.  C.  R.  161,  P.  0.  18()., 

149  lil'estimatingthe  damage  due  to  the  pro- 
prietor of  a  building,  the  tloors  ot  which  have 
^unk  In  consequence  of  the  in-V'fi^-y  «'  ' ;! 
timber  used  to  support  tiiem-/fcW,  that  allow 
ance  must  be  mad'e'in  tavor  of  the  arch.  ec<^  and 
contractors  for  what  the  work  would  have  co. 
had  timber  been  used  o '  a  size  and  quality 

ufHcient.    David  &  Mc Donald  etal  kDand 

k  Hopkins  et  al.  &  ^«''"^.  «!-  ^V  J'  -l-l  &  ^-^ 
L.  C.R.  31,  Q.B.  1863;  1073  C.G. 

150.  And  in  estimating  such  damages  also 
no  allowance  will  be  made  to  the  proprietor  foi 
moneys  paid  by  him  to  his  tenants  for  expendi- 
ture by  them  in  removing  out  of  the  building 
durine  the  time  the  necessary  repairs  were  be- 
inemade.    Ib.&1075U.  C.  . 

151.  In  an  action  by  a  bank  against  it8  man- 
ager for  damogc.T  for  loss  accrue.!  through  his 
misconduct      teld,  that  the  judicial  committee 


DAMAGES. 

of  the  Privy  Council  would  not  alter  ih^ 
amount  awarded,  unless  there  were  clear  prooi 
that  the  court  below  had  proceeded  upon  an 
entirelv  erroneous  basis  p«  /Ja«/o  o/  t;^«. 
Canada  &  Bradshaw  et  al,  17-  1...  V..  U.  Li, 

P.  C.  1867.  .  .      .,  I 

152.  Adifficultv  in  ileterniinmg  the  exact  es-j 
tent  of  the  ini.uy  sutlered,  an;l  the  abwiiw 
moans  to  lix  the   amount   ot  damages,  arc  „ni 
rea-ons  for  dismissing  the  demand,   Rs  it  re-iJ 
with  the  judge  in  such   case  to  deterim,..  t  J 
amount.    Lepujc  v.  Girard,  4  R.  L.  oo\,^A\ 

1872  I 

153    Ainion  of  <lamiigcs  was  brought  tor  liiij 
*  ure  to  deliver  a  quantity  of  wood  aco^Hmr 
contract.     The  plamtifi'  claime.l  large  dainaji 
for  non-deliverv  of  the  wood  in  the  win;,T,«l„:,j 
the  price  ro,-e  Very  bigh.-7/e/'?,  sustuuiH,.. 
nU.ii,  that  the  damage  was  t,.  be  eslimnt..,!  Iv 
,riceatthetin.e.he.^ntracMN^s^,,.nk.n.    ^ 

ilamme  v.  Lcyatilt,  3  R.  <^'  7^,  »•  <-• '   '-.  "■ 

C  C 

'l54.  In  an  action  of  damages  for  the  h'y. 
a  trunk,  in  which  action  the  value  ot  tlu-  'inw 
lo«t  bv  iilrtintilf  in  making  eiiquiricd  tlKivK| 
wa-  also  elaim.Hl-//'/'/,  that  the  value  oHiil 
,,n,pertv  lost  was  the  only  measure  ol  .lam»l 
lirelon'y.  The  Grand  Trunk  Hailwai/  Cow/;.i«;| 
2R.  C.37,S.C.  1872.  <      ,     ,     ■ 

155  111  an  action  of  damages  lor  tlie.lfim 
tiou  of  an  immoveable  uyon  wliidi  tliore  iM 
hvpothee,  the  measure  of  dama-es  is  net  tliJ 
vane  of  the  wo..l  cut,  but,  the  deteneral:oiH| 
tin.  nronertv  caused  bv  such  cutting.  Dmi'ff 

2055  C.C.  _  J  .     ,     ,^.^, 

156  The  measure  of  damages  m  tiu'  la-M 
breacii  of  a  notarial  contract,  to  ina.ml;ict-| 
and  deliver  a  carriage  within  a  specUied  iwi>r 
does  not  include  loss  of  profit  by  reason  m1  m 
ddiverv.      Marlow    v.    Lajennesse    d  ai, 
L  C  J    188,S.  C.  R.  1873;  1073  AjlO.lt 

'l57.  Anil  in  anacti.)n  agaiiisla  R(miijul|iEi 
lie  priest  for  .lanuiiies  for  injurious  aii.l  .l.»| 
torv  wonls  spoken  by  him  concerning!  a  paj 
ioner-iW'/,  reversing  th.'  jiulgnienl 
court  below,  that  where  the  eon.  .an  wj 
defendant  was  clearly  repreliensil.le,,  M 
actual  .lamage  may  not  liavo  Urn  p^>ij 
sufficient  exemplary  .lamages  sh..ul.l  k.  I 
to  .'ive  the  plaintiff  his  ousts.  lSn,»c<[l 
2Vn.o<,20L.t.J.14l,Q.B.1875,ian... 

supra. 

XVIII.  Not  Covered  nv  Penalty. 

158  In  an  action  of  damages  for  ilio»l 
pertbrinance  of  a  special  afrreement  inM 
penalty  was  stipulate.1  to  he  paid  Ly  tlef^ 
ailing  to  carry  out  the  agreeineiit-H*^' 
the  penalty  could  not  be  considere.1  toco>rtJ 
da.na^es,  an.l  therefore,.  ^Veveveij  o=  ^ 
nrove.1  to  have  been  sustained,  wlictlier™ 
telow  or  equal  to  the  value  ot  t  le  pen aM 
plaintitr  would  be  entitl«l  to  ju, Igment  tori| 
loss.  Muir  et  al.,  &  Wileys  el  al,  !■«■ 
K.  8.1810;  1133  C.  C. 

XIX.  Prescription  of  Action  fob. 

159    The  plaintiff,  a  laborer,  brou?M 
of  dainages  against  the  defeiiJants  lor  m 


Jiilicay  Company  oi 
|LC,R.;«9,  S.  ('.  j 


DAMAGES. 


t       f; 


iiY  Pknaltv. 


OF  Actios  ?<">• 


|.ii8tained  by  him  while  won.ing  on  (IipiV  w^o^  ■ 
Iheir  empoy,  The  .le.endantf 'i  eij  7a  jU" 
lKr.p.o..o  eix  momhH-IIeld,  fimt  such  re 
l.npt.on8  .  oes  not  apply  ,o  actions  (b.  da  ,C« 
loused  by  the  ne>;lect  or  "mifea.-ancoof  h  ."?m  ' 
Ipany'H  servan  s  ,n  the  ordi.iary  tnana.^  ,en  ',■ 
literoad,  and  that  tie  lireakinimt,,  ,  f;'"V"ol 
I  ll,e  rear  ^vheels  of  a  ca  c^.  "  aJ/  Y  !"^- 
:,,a„d  the  car  thrown  ott'  tie  ul  r  Ijl^ 
|,,.ence  was  suthcient  -videnceofnegie,  ,an  of 
|.te  detective  condition  of  the  car  tliei.r    ,V 

|.,Mhat  theMrain  had  jUH,  h.ftU  :\Cio;'a;:d 
l,a.proceed,nj:  only  a,  ,he  rate  ot  (our  o  e 
liiitean  liour,  there  bein^  no  ob^tr,,,.; 

Ltrack  or  anything  out-ol-the'u^'rvt 
■«U8e  such  an  occirrence,  and  that,  n "t^'itl - 
■Muding   the  evidence  ,:f  deflMidant*'  s.r  • ,  ,/ 
lliattliecar  had  been  exainin..,!    .*  ."V,^'"""'' 

^bratbn,  alleged  thlaija;^';;^;^.^';!;; 

ltd  kdongm.  to  hitn,  und^vl  ich  ,  d  be  n 
|!.ced  onthe   ineof  the  .lelendants^  ro  d,  ha 

tfiretor«bbishalSl^re"i„'*',fc"rorJ" 
le  efe.idant'8  pleade,i  th»  i-rescrip  on  of^«J; 
lontjjs  under  8  Vic.  cap.  25,  sec  49  ir  i// 
IVic^cap.  51  sec.  2LuddTAtt\t 
»«  good,  and  the  action  was  disinisse      C" 

b  ortiie  Jeath  of  the  father,  wh?hS  bt"n 
Hloi  by  an  accident  on  a  railway,  it  was  hM 

m  And  where  the  plaintiff  brou^-ht  action 
I  amages  against  the  corporation  of  the  Sv 
jMontreal  lorneglect  to*^.nake  fences  a  ^'j 
I  to  alon|  the  iTne  of  the  aqueduct  from 
fcl  neto  Alontreal,  by  reason  of  wl"ch  „e- 
L  t'''""""^  ^vas  deprived  of  the  use  ff 

\zt,   ■      ''^  ?'=''°"  "'*«  prescribed  bv  t)\l 

|B.lS59i  2251, sec  2  C  0    io'.^v"'   ^•^*' 
lw.234.    ''"''^'''^■^'^■^-  «ifQ.37Vic.cap 


BATE. 
XX.  Right  to,  see  Liabilitt  to. 
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aso,  whereas  the  son  wa. ov      I ,.,    "^"^  ^r'"","  '"' 
ii'Tive.1  at  maioritv   e  t  I,?     ""  '"^''-nNd  when 

IM.  In  anH,..l,.„    '■  1.  .'^'  '  ■  f  M'-  ■''■  t'.  iKStJ. 


tice!l,;;;:;;'ti^S';X";' !"« ^-  -  «pi-n- 

ase,  wh'ereas  th  "s  '  vtm'  '  Lr''""  ^,""7  '"' 
arrived  at  mnioritv  !.">  .,1  \!.":f"8''-.'!".''. "''<•" 
tl 

condition   was  d  sc  n  ■     i  l,V?"Vr  "'^  ''"''■^'i^^ 

vah;^cy're;«ii!;^e"t"'''r'''°.'-^'^"-'-'i- 

pairing,  etc.,  a Ini   „r'.,   '   ,'  "'^'^  "•'"'^'  •■^- 

•'^'''""':we:^v!i!:-;r"!^''-"''"^'^:'n-f 


te  ?"?u'itrforTn'domnrv"'  ''  "  ""^  P'o- 
fy  fuitained  by  reason  oT'/?  "".^^y  damage  or 
Ned  Within  81^  "oSnlvf  „?./''.'.'"'«?'  "''»"    be 


....    .""."»''»  uiaT  nlnn/l  fl.o  »<-« i  i--.     ""  "amo, 

►"?  wti'to'b6°ffi  »,/"■  "d  tire'iktIo'rTn'""  ertdSce 
Nthespeol/a",  1^^  <"  an"  by  authority  of  this 


17  L.  C.  U.  499,  C^C   Irttir  ''^-  ^'  ^"'""'' 

the'troS'P;:o{:'ti''!,^°"«'''  ««^ion  against. 

plaintiff  lam  g  i,  '^,^  s  nt'Ssfl^''^  "P.""  "^ 

XXI.  Unliquidated. 
indAtedness  to   ius^i  V  tL  f      '"^"'  ''*"'^  o'" 

Laj.22f,S.(,186ttofc.C   P*'^''"'^*'   ' 

Mars'niisf.rFU'Jicilr'tl''''  ,1>''"g  «>>"1  at 
Montreal,  her  h^  ca  ier  f'^'  "i«.°°'?«  »^ 
delivery,  and  the  vane  oT.        ""}'"?''  '?''."*»'t  in 

DAMS-^ee    SERVITUDES,     MILL 
STREAMS. 


DATE. 

CHANGe!"&c.°"  ^°'''  *^^  ^ILLS  OF  EX. 
n.  Of  Receipt,  see  RECEIPT. 


V'    I 


* 

\  ; 

■ 

, 
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DATIO  IN  SOLUTUM— SVe  INSOL- 
VENCY Assignment. 

DEATH. 

1    Or  Dkfendakt  undeii  Capias,  170 

II.  Ok  I'ahty  to  a  Srix,  171-17(.. 

III.  Of  Kki.ativk  by  Aicident,  177,  1T». 

I.  Ok  Defeshaxt  uxnER  Capias. 

170.  The  <U'nth  of  the  .k-fendant  uiukr  ciipia? 
before  .iu,l,nu.nl  release,  the  «,.rotv.  J^ond 
V,  Wah-er,  3  Kev.  de  Leg.  297,  Q.  B.  184H. 

II.  Ok  Pauty  to  a  Slit. 

171.  Where  a  suggestion  of  the  death  of  one 
of  several  defendants  .8  tiled  ol  record  and  a 
?,  otion  iB  made  to  -on-pel  the  '■enm.mn?  de^ 
fendant  to  substitute  an  attorne.v  m  the  place 
o  the  attorneys  of  record  one  o'  ,-l>o.n  han  be  n 
elevated  to  the  bench,  the  motion  ^lU  no  e 
granted  until  such  sujr,'e.«tion  'y'/'";';;,  r^' 
Sr  disposed  of.  Scn,r<i!/eau  v,  Eoberhon  et  at., 
«  L  0   R.  224,  S.  C.18.')9. 

172 'The  di'ath  of  the   plaintiff  in  a  cause 

4  L.  C.  J.  148,  S.  C.  1860;  4o.o  C.  t.  1  . 

178.  On  a  rule  tor  pereniption-y/eM,  t  i a . 
one  of  the  defe.uiants  h.iving  d.ed  dunng  the 
pHulencv  of  the  suit,  that  the  pefen>ption  d.u 
nut  run"  during  the  three  months  and  forty 
Cs  allowed  to  the  heirs  to  dehberate^.V.A'r^ 
el'al.  V.  Germrd  el  al.,5  L.  C.  J.  331,  is.  L. 
18G1  !  604  &  ()6G  C.  C.  ,.•«•. 

lli.  The  death  of  one  of  the  l.l"'"'f '!"  "^ 

175.  And  the  death  of  one  of  the  defendantB 
interrupts  the  peren^ption.    iroieord  et  al.  v 

the  defendants  does  not  interrupt  pereu'pt'on. 
Terrill  v.  Haldane  et  ul,  15  L.  C.  J.  24j,  b.  t. 

1871. 


that  the  relationship  must  be  established  Ir 
legal  proof,  and  special  damage  .i.ust  be  alle^n  , 
Ih-ovMt  et  ux.  k  Jackson  et  al,  13  L.  t/.  J.  1,0, 
Q.  B.  1869.  

DEBATS  DE  COMrTE— See  ACTION 
EN  Eeddiiion  de  Compte. 


III.  Of  Rel.^tive  by  Accident. 

177    The  representatives  of  a  person  killed 

on  a  railway  brought  action  of  damages,  alleg-' 

Wgro     negligence  on  the  part  of  defemian  s' 

BefvintB,  an^d  the  jury  found  for  the  p  amt.ff 

£H19   of  which  £19  was  evidently  intended  for 

ife  horses  and  waggon,  which  were  destroye. 

It  the  same  tnue-^d,  «verBing  he  ,udgmen 

of  the  court  below,  (1  L  C    J-  280,  S.  C.  1857) 

which  set  aside  the  verdict  as  to  i;300,  that  the 

damages  to  which  the  plaintiffs  were  entitled, 

were  It  common  law  not  confined   o  mj'mes  of 

^■hich  a  pecuniary  estimate  could  be  m-ide,  bu 

comprehended  als'o  a  solatium  to  tl^e  wdowand 

next  of  kin   for  their  bereavement,  and  tlie 

amount  of  such  damages  was  necessarily  witlr- 

in  the  province  of  the  jxiry.     Kavary  etal.& 

The  Grand  Trunk  Railway  Company  of  Can- 

ada,  6  L.C.J.  49,  Q.B.  1860.  , ,  .  ,  .,,^ 

178.  Action  of  damages  was  brought  for  the 

death  of  a  relative  killed  on  a  railway— ifeW, 


DEBENTURES. 

I    Privii.eoe   of   Crown  for,  see  HYPO. 
TIIEC  OF  Crows. 


DEBT— See  OBLIGATIONS. 

I.  Extinction  of,  179. 

II.  PaU)  akteu  Prescription,  181). 

III.  Wiiehe  Ckk.\tei),  181,  182. 

IV  Which     wiu.     found    a     Laphs,  !ti| 
"  CAPIAS  Groo'Ds  or,  &c. 

I.  ExTi.NCTioN  of. 

179  Where  the  debtor  of  a  corporfttioii  1 J 
comes  insolvent,  and  the  property,  subject  iJ 
the  del.t,  is  sold  by  the  assignee  to  the  iiisoiJ 
vent  estate-//eW,  that  the  claim  of  tlie  eomJ 
ration  is  thereby  extinjniished  as  iwar.ij  ill 
debtor.*  Bluin  v.  The  Corporation  of  GraM 
5K.L.180,S.C.K.1873.  " 

II.  Paid  after  PRascRiPTios. 

180  An  action  en  repetition  lies  to  rscovJ 
money  paid,  but  under  protest,  in  satit^factionj 
a  prescribed  debt,  when  coercion  has  (,een  ed 
ploved  to  obtain  payment.  ?''«  C-crporataJ 
%iebec  k  Caron,  10  L.  C.  J.  317,  Q.  B.  h4 
994  &  1047  C.C.  ' 

III.  Where  Created,  see  ACTION  Kioi 

OF. 

181  A  debt  under  a  bill  of  lading  signedj 
Marseilles,  in  France,  for  the  delivery  olgc<| 
in  Montreal,  where  the  carrier  made  defaulil 
delivery,  and  the  value  of  the  goods  is* 
mandea   is  not  a  debt  created  without  the  ft 

V  nee  of  Canada.  Koornhuyse  v^  ^o* 
L  C.J.  218,8.  C.  1870;  806  C  C.P.ApU 
arts.  117  et  seq.  supra.  , 

182  Damages  claimed  for  breach  of  si 
tract  made  in  Norway,  but  to  be  exe««^jl 
the  Province  of  Quebec,  does  not  constt  «l 
debt -created  out  of  the  Province  of  U«1 
The  Moisic  Iron  Covipany  &  Olsen,  18  l.^I 
29,Q.B.1874.  ' 


.  By  the  Insolvent  Act  of  18T5  it  Is  Pf'^p'' , 
flftlBfof  real  estate  made  by  the  assienoe  (hill  W| 
sime  effect  in  the  Province  of  Quebec  with  r^ 
'*V^^5'-"--  -nrt  h-n^'hoo"  BTlstinif  thereon  M IIWI 


fiad  been'made  by  V  sherili-  ""^er  a  "riU  «c^  . 
the  ordinary  course,  etc.  See  Inst,  Aci  isn  | 
C.  C  r.-ED. 


II.  What  are. 


PECISORY  0A1 
IliECLARATION 


Ct'sTOM  OF  Traj 


■  tfrtot  the  cargi  o,) 


te  ACTION  Ivi 


DECREES. 
UEBTS. 

I;  '{,^ATTACHABI,E,   183. 

II.  What  akk,  jyj, 

1.    UKATTACilABI.E. 

i^'efl  Cor   i,c;hi,„„|  '        '  "  J'"  «"|t'"t   lor  ,|„„,. 

ikdcffM.la,,  ,  ,         f     '"   l"-''*^>'«ions  or 

c..„fonn,le.l   »i/l.o       ',',';:'''  '^7''' ''"'!,. 
Wonging  to  ,|,c   d.  .  ,1a,         n,  "'"'  A"''''"''"'-^' 

J„'n.ie.c.,l  «itli  costs      al/'      /     '"'^',"'''  "•"** 

II.  What  ark. 

Irising  frun,  co„tn  '         /I'  ^f  "'^'i. '"-  "'O'-f 
!L.  C.  J.  225,  S.  C   18«3      '-^"'^^  "    ^'''''%*'  I 

IdeCLARATION-S..  PKOCEDUJJE. 
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(jAK.Vi.sh.MKST. 


I^ECK  LOADS. 
'■  ^''''•'"  °^  Trade  with  Keoaku  to. 
l'^5.  Where  the  defen,!...,.  « 

(onveyed,  ,vhich  had  accrued  it,  ""''•'=  ''»"di'=e 
Ve  by  reason  of  the  plaint  t  Vn  •'"«  ""^  ^o^" 
^ilie  cargo  on  deck  ?,''/,  5'''7^''"?  "  Po>-tion 
{custom  to  thate?rect!^>/'  J  P'^'"''"' pleaded 
fonofthe  court  below  Sr"'^''"""g  ^^'^'^i- 
hof  trade  J^'stifying  (j  J"  'Sf,f..^«''  "^  cu.s- 
Jt^rtof  the  carg6  o,T  te  deck  of'n  ""■''•^'".S 
■»tl exempting  hini  from  Ir,.        °.  "'^  ^''sse  , 

IfL  C.  J.  313,  &  13  I    r   o  ■,^;  •'•  ^71,  S.  C. 
|25C.C.&C,36vtha''pi6''''^-^-^««2, 


[•    AlWK.VOE  OF  .SEAr,,  187. 

ij.   JNTEHI'liKTATlox   op     l«a   om 

^i^^-..Tv  OK,  213-223. 

li'iiiuiinn,  224. 
fiinniireahlcs,  225 
-/-fWf.  22(i. 

{.''V'i*''  '//''S'rt/e,  227,  228 
'V//f,  22!»-233.         "'"■^^• 

''^iireO/.i/iip,  234. 

V,,'l"""'"'"'7/.  235-23S. 

V    r  'V;'"-'*'"'^-  «»',  239-247. 

'A.  R.vocATio.v  OK,  251.        •'''• 

\rr  V-'"""-  OK,  253. 
-^JJ.  Hir.VEs.sEs  TO,  254. 

I-  An,-fE.sTE  OF  Seal. 
«  cause  0.  nullit V  Ta's       '"''ylV'li''  '^  '-' 

//'^j.i.«oo.//.,  V.  Moor:,;  iL'L:'2S:t'c: 

n.  Lvterpretatio.v  of. 


DECREES. 


1 1  Or  Archbishop. 

It^wbec  for  the  crec  ion  of  f  ^  .^fch  bishop 
I'l proceeding,  subfec?  n  fi"  P'"'^'''  '«  "ot  a 
If '.or  Court  burk  a  t  ''T'"""  "^  "'e 
r'^'O'^lical,  and  without  fhf  •''^•"/  P"'-^'^ 
t^rt-Bo  long  as  „r*  oe„oZ"-f'^'^''°'?  «*" 
-; '^j  purpo.,e  of  obtainfn,  ^5  '"'*=  ''ad 

»h  decree  by  civil  «„/),'"'!  "^  '^L^'flcation  of 


]  go     ¥ 

tl'O  .nle  of  the  ship  lie /Kr.'''''^^'-'^'''^  0"tof 
complete,!,  ,va.s  uuthori'ed  ,o  sen,!  ^r ••'  ^^''«" 
>'  I^iverpool  or  Lon.ion,  an d  for  ,  'V'  ''"'f"'!* 
•^  appoint  or  sub„it ',;'"„'  ,7„'''^  «'*'<'  tl»ereof 
!"^rethPr  with  all  e..pe  'es  i?)  ?'  "^  ^^^'^ 
cent  inajjitj^  «^aco  «m,a,,o„  of  live  per 
JM,/,  to  n.ean  tha    the  a  v^' '''P''"'-««' etc%- 

oyer  and  above  hif co  ,n  :-;rof fi'^"''^  '^''^^S^ 
^I'c  coninu.ssion  of  his  at^'l?,"  °"^*'*'P«'-cent. 
England,  who  ellected  the  sll?'' r,7  ^^^"^'>  '" 
"■Inch  four  percent  as  (i;„  "^'''^  «'''P.  for 
"'■-o  a  bant  commissfoV.r  "'"'*' ^''^--geVand 
cent,  chargcl  bv  le  s^/  "'"^  9"arter  per 
'»  Englan.!  on  sin    L!"t^S;"'.a«  6ei„g  usSa 

«9-  In  an  action  on  a  rfp«w  ^r  V  *^-  ^-  1854. 
subsf  tut  on  to  the  ch  dren  of  M.  '',°'"'"''^"  ^^i"' 
t'.at  a  clause  bv  w  ch  r  ^  ^^''""^«-^<'<^, 
al-enate  the  property  iL/^/'  P^"'"tted  to 
case  ,t  ^^ore^fLAhy  eltlTi'''''^''''^^ 
tageous  to  the  children  orflfrV"  ^^  '^'^van- 
earned  into  effect  by  The  c  '.  °"^''  ^''""'^  be 
experts,  although  tie  done.^  T  "  ''epo'-t  of 
a^>J  was  notlik^lvto  have  anv    "^r^"",  '""'J'""' 

m'Zi) ''  ^-  c- «  308,"q:  B^riT""'  * 

defivl,^:f1i;.':b^;:'i£vr  4'-°'>-  'i- 

"«ed  in  such  contract  meanf  ,  "^'^  '1  ^^mmer" 
stance  .,.  i^^ed  in  The  c'as  "  "  "'' °'''«"™- 
naviga.;         ■,].:,,],   .    "."^  case,  the  season  nf 

Novemhn.  Anj""  term  nates  abour,  the  er,^  >• 
>ng  the  tin,eTtn-ctT;r  tfe  ^."^^-'ood  as  it  it-" 
form  the  season  of  summe ''  """^^^'  ''^^'^^ 
divided  in  the  calendar  %*  •^'''.  "'*'  >'ear  is 
^««.  7  L.  C.  R.  430  QB  m^'^'"^"'"  «^  «^-  & 


r,  j 


iJli  ^* 


;  I J 


Pi  ^ 


I  it 
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4fl0 


^i 


I 


I     f ,  ■  H 


It  li 


I'll  Tn  a  (Iced  of  liipsolulioii  of  f»artncrphip, 
it  wfi?'  aKH'ed  lliut  iIk'  pluiiititV  wbh  to  receive  ne 
iiart  ofhif'  Hliuro  in  tin'  l.ii^'im'HH  two  yroiniH- 
'orv  iiotc'i-,  on  llu-  un.icrstiuMlinK'  or  stiimlalioM 
tl.atlu'HlumM  Lent  lil'Oity  witliin  liim- weoks 
to  return  the  note.-  and  t.ike  hiu'I.  iroods  nnn 
the  Htocl<  ill' llie  pavlnerHlniMn  phK'e  ol  tieni. 
nn  lie  mif-'lU  reelect.  Un  llie  .letem  iinl«  reliiHiil 
to  liennit  tlie  -eieetion  ol  tlie  froods  and  uctioii 
l,ron.'iit-7/./,/.  that  tiie  phimtill  was  not 
limited  to  any  iiarticuiar  .leHenption  ot  LMods, 
„or  .d.litied  to  alie^'e  or  l'-.'^^'./)''"'  "vliyf  ;;' 
.'oodf<  he  would  have  selected,  toky  *  LlllotI, 
fiL.  C.K.HIK,  Q.  B.  H-.S 

192  In  aeliun  on  a  deed  o(  donation— i/c'if, 
reverHint!  the  de.dsion  ol  the  court  hekm,  tl.at 
llu'  term"  ur-ulViict,"  ii.-ed  therein  a8  deserilr 
i„>:  the  rifihtH  intended  to  he  conveyed  to  a 
,U:;,ee,  niav  he  coustrue.l  to  mean  the  rights  to 
he  ernovecl  hv  a  (ier^on  ,/m-^  -'c  .s„/,.v  </(/;(.»,  i  , 
Il,e  i^eiiernl  pnr|'"i't  of  the  deed  mdieate  the 
intention  of  the  donor  to  create  a  s^uhMtitntion,  j 
and  not  merelv  to  tran-ler  to  one  i)ersoii  tlie 
usufruct,  and 'to  another  the  ,-i^«  ;''"/"'<' f 
Jriseph   \-    CantniKjud;/.  H    1'.  t.   .1.  t>^,  Vi-   n. 

19:!.  And  whore,  hv  another  clan«P  in  he 
ileed,  it  «■«!-  y.rovi.led  that  in  the  eve.it  of  the 
deatli  of  the  donee  without  children,  the  usu- 
fruct would  revert  and  helong  to  her  hrolherH 
and  siHter.  durinfi  their  .lilet.ine,  or  in  event  of 
their  death,  also  to  their  children-Z/cW,  con 
tinning  the  iudgnient  of  the  court  he  ow,  that 
the  donee  having  died  without  children,  tiio 
usufruct  thus  created  accrued  to  the  surviving 
usufructuarie-.     Ih.  i„;„t;fr< 

194    Bv  deitl  of  a^recjiient  hetween  ].luinlill-. 
and  defendants,  it  was  stipulated  that  the  delen- 
dants,in  consideration  of  the  transfer  to  them 
of  certain  property  for  the  opening  of  streets, 
and  of  the  advance  to  tlion  of  a  certain  sum  of 
luoney  necessary  for  the  work,  that  Me  corpor- 
ation would  open,  level,  form  and  make  certair 
streets  and  sauares  in  the  cit.v  of  Montreal- 
7/tW,that  sucti  undertaking  included  the  inak- 
i,ur  of  sidewalks  on  such  streets,  but  not  the 
making  of  fences  along  the  line  of  such  streets 
and  around  the  squares,  nor  tlie  repairing  of 
the  roadway.    Avlrson  etal.  y.The  Mayor  ^ 
Ike  City  of  Montreal,?,  L.  C.  J.  157,  S.  C.  185J; 
1017  &  10'24  C.  C.  ,  ,         i    A     r.r 

195    Action  was  brought  on  two  deeds  of 
donation,  by  the  first  of  which  the  donor  gave 
to  his  son  certain  real  and  personal  property 
subject  to  a  life  rent,  and  by  the  other  certain 
other  real  property  subject  also  to  a  life  rent 
ad  witha  pn.vislo"  t»"»'  the  stipulation  should 
avail  to  the  donor's  wife  after  the  decease  of  the 
donee,  so  long  as  she  remained  a  widow,  but 
no  longer;  and  in  the  latter  donation  gave  a 
discharge  for  the  rent  due  and  to  become  due 
under  t1)e  first  donation.     'J  he  donee  having 
died,  and  his  widow  having  re-niarried-//;/<<, 
in  action  by  tlie  ..onor,  that  the  two  donations 
must  be  read  together,  and  that  the  second  hay- 
inu  become  void,  the  discharge  containal  in  it 
,lii  not  take  away  the  Pl^intifTs  recourse    or 
the  rent  stipulated  by  the  fi'-*'l^o"^t'°"-„,^'''-P'^ 
v.  Brodeur  ei  ux.,  9  L.  C.  R.  56,  b.  1. 1«>^«- 

19G  Where  ae.tinn  was  brought  in  revenaica- 
tion  of  a  quantity  of  pine  timber--i/eW,  that 
the  words  contained  in  a  license  for  a  timber 


limit,  "  lots  occupied   by  snuatters  for  thro 
years  excepted,"  inean  towiHli 


111    llie   leuuii   vji   ni..  .V,,    ^.   ....       -.     -        •     ■   - 

not  merely  those  portions  of  lots  improve.!  I;, 
mich  HHiiitters.    Ifall  &  Thompson,  3  L.  C.  It. 


I)  lots,  as  stall 
in   the  return  of  survey  of  the  townshipMi„| 

];■■ '■" 

l')7  in  an  agreement  between  the  pliimli!!. 
and  defendant  there  wa-  a  stiimlatioii  thai  , 
the  event  of  a  dispute  reliTenee  should  he  li;' 
tonrhitrati..n-/A-./-/,  eonlinuing  the  jik  t;iiiiM 
iniipiieal.tlmt  the  .stipulation  wa- not  to  he  n,,. 
Htriied  so  as  to  admit  of  an  appeal  to  arhitial;" 
lor  the  pur|».se  of  deleating  tlu  appeLai  i-' 
construetfon  of  the  deed,  and  the  f")'';:' ';,"', 
parties  thereto.  Shaw  &  Je//«/-y,  10  1..  (_.  1. 
,^10,  S.  C.  IsiiO.  ,     ,    ,    , 

I'ts    Action  was  brought  on  a  deed  of  ."al.' 
certain  lots  of  land,  the  consideration  of  ulii<: 
was  "a  certain  sum   paid  down  and  tr.i'  |,,.. 
"iiieiit  forever  tlurelVom  to  the  vendor  ul  k, 
"teulh  part  of  all  net   iirolils  to  result,  all.; 
"  .leduction   of  losses  ami  charges,  troni  siiri. 
"mining  operations  as  the   purchaser  sl,u'i:i 
•  Mwrvon   in  and  upon  th    said     ols   thi>  w 
1  "to   be    computed  up    to  the   31st   I)oc.;ri,l-r 
"  yearly,  and  to  be  duly  accounted  for  aii.l  i:,.! 
"over 'within  the  si.x  months  next  folluwii,.'" 
—  Udd,  confirming  the  decision  of  the  c.u;ri| 
below,  that  such  percentage  was    jjayahlc  iin 
only  on   mining  operations  carried  on  l.v  iIkI 
inirchascr  individually,  but  also  on  all  imriii.J 
operations   carried  on  by  him  in  coii.)uncliMiil 
w'itli  others,  or  in  which  lie  was  or  wa-stotel 
interested,  and  that  an  lu  count  rendered,  al.>v-l 
ina  to  the  plaintitl'  as  representing  the  vcmkJ 
oiflv  one-tenth  of  the  profits  realized  bytWJrl 
Icuaaiit    personally    from    the    mines,  witM^ill 
reirardto  the  amount  realized  or  retaimil  lival 
lessee  or    other    person    actually   working  of 
carryiii"    on    the   mines,  was  contrary  to  IW 
meaning  of  the  clause  referred  to,  and  tliai  a, 
new  account  will  be  ordered  *o  l)e  rendere^J 
DavkH  k  Cushiny,  14  L.  C  R.  288,  Q.  B.  b^l 
199.  The  plaintiff  lease!  to  the  deten.lanil 
pair  of  three  year  old  steers,  to  be  rctiinic^il 
the  end  of  two"years.    Defendant  did  not  reiurJ 
them  as  stipulated,  but   in  an  action  for  i!ii 
value,  which  was  set  down  in  the  declaratMJj 
891.  pleaded  that  after  the  expiration  ol  ilf 
lease  plaintiff  agreed  to  his  keeping  tlio  (< 
until  tlie  following  spring,  and  that  there  ore  J 
agreement  of  lease  was    extinct-iifW,  i  " 
pfaintitf  had  never  relinquished  his  claim  ur, 
the  lease,  and  was  entitfed  to  the  ammiut ;« 
for.     Woodard  v.  Aurviye);l  L.  t.h.J."^ 

'20b.  Property  supposed  to  contain  niinerj 
was  sold  with  a  stipulation  that  the  mircH 
was  to  cause  it  to  be  explored,  hnl«itlom«J 
time  for  such  exploration  being  iwi-m 
that  the  purcha.ser  might  await  tV  re^"'  "  | 
exploration  of  the  adjoining  lot,  it  be  gp  ?1 
by  scientific  testimony  that  the  working' oHI 
latter  would  indicate  what  success  ws^ioi 
anticir-ted  from  the  lot  in  q"';^l'0"'p  R  W 
et  al.  V.  Aylmer,  1  L.  C.  L.  J  ■_  68,  S.  C  K '? 
201.  A  ficei.se  was  granted  to  the  pto 

cut  timber  on  a  location  deecnWd  as  0 1 
"  To  commence  at  the  mouth  of  Oreen.i.i« 
on  the  Black  River,  and  extending  doj™j 
miles  on  the  course,  south  t«7"'>'^'„   "„ 
west,  and  back  four  miles  on  thecouW," 
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r  ."  "  Kiiii-i  crnain  ti 111  jcr  sp /.I'll   lin 

been  cut  on  Huh  loCtttiun-//W,/,  contir n  1  ho 
jiu  Ki.ient  of  the  court  belo^,  hr.t  the  wo  « 
''down  01,  the  course  ■•  meant  down  the  Buck 
River  on  the  course,  and  that  the  word  "  hack  " 

know  fwliro    .....I    ■;   '." 


iff  with  tlie   knowledge    and    connent    -.r   ,i 
defendant,  it  was  stipulated  tiiat,  a  Tecur"^  v  t 

';•«"'  the  houso-y/,M,  conlirniinK  j„Kt^ 
ofcour  he  ow,  tj.at  rnxdi  nlipulation  lia v  n^  h, 
.me  effect  an  a  leaHe  uC  tlie'  hou.e.  t   e  e  ^o  ,M 
(*  1.0  tacit  revendication  fron,  vear  to  year   io 
I  a*  to  cause  a  presumption  of  delay  (br  tl  t  wiv- 
;  iiifiit  ot  the  pnnc  nal      A'/.i„  ,.    y-    '"t  pay 
L.C.K.401,J!.C  riHIitf    •'        ^'""''"■'/'   '"^ 
203.  And  where  the  defendant  in  an  action  of 
damages,  which  was  dinmiHsed  witli  costs  sei^o 
Ureal  property  m  ;,osses8ion  of  ti.e  X  n't  iff    h 
eecut^n  of  two  j'l.dgments  lor  cos  s  a     ',i 
plaintitF  opposed  on   the  I'ronn,)   thJl 
no>  the  actZl  proprieto"o?Z  lind '^i  ^ 
tiled  in  support  of  h  ,s  alle.'ation  a  ,IpV,1     'i^ 

iim    siti     ,11    certain    Urmin,    (v'es(-u;/i,-P 

"t  terram  saisi  en  la  cause),  pour  Uv-i  f, 

■^mm  de  dnq  louis,  et  que  la,"teJt7t\!l 

VhxU  en  outre  pour  le  Prix  et  somm!    ec     ' 

pe  la  due  mamn  resterait  de»sus,  et  o/,V// 

■exprmement  convam  que  ledit  opposZlJa, 

\'y>re  de  vendre,  6chanye,-  et  eJ^tever  la  rf^tl 

ynmon  quand  ban  hn,enU>leraTetquea 

rente  seraH  de    ce  jour   6teinter~HXl    in 

e'x2ine'?*='l''''  V"^""^'  J"''«'"enf,lhat  th 


III.  Notarial. 

204.  A  notary  can  pass  an  acte  for  his  rela- 
tor, especially  ,f  the  actc  he  passes  be  contrary 
I  ot-heir  interest,    liut  cases  of  this  descr  nti.m 
epend  altogether  upon   their  n  erit     w  ethi 

im^P  "'^^I'^^V""  '"  I'e  decided.    Four- 
|w  V.  Kiromc,  1  Kev.  de  Leg.  509,  K.   B, 

It  .'  f  ?''  '''°"'  'he  ««/,  J  of  the  p  a  nt  ff 


ticdeeii  he  written  in  presence  of  the  on  /!•.„.■ 
parties,  hut  it  is  «utK eient  ('ft  he  read^n  U   '"? 

inS.iS,Ski?'^;:ai';^l^,S::^"iS{ir?"T 

e-irely  i.norafit  of 'that  h^.ta,     alt'ho  .':h  I 
Y  r''"!!.*'  translated  hy  tlie  notary^t  nn  s      .1 '  i 

209.  In  wills  Lefbie  notaries  before  the  Ondp 

cousm.^li;:';^;V">;--ivethe  willofhis 

wJl'i;  '^■"''  ""'  '""'  "'at  the  UDiyersal  !ei.atee 
was  cousin  german  of  the  notary  was  held  ,K 
be  a  cause  of  nullity  in  the  will.^  Ib.&yiec  c 
IV.  Novation  of. 

212.  A  notarial  deed  of  oldi.ration  for  tl,« 
payment  of  money  may  be  novatwl  la  wriA^^ 
l^^^s  sdnu  pririUd  the   .nortc-al    therebf 

KB    '818   ^'^''^"•^"""''    1    «^'^--  ^le  Leg,  ^08 


V.  N 


ilXITY  OF. 


21.'?.  Where  deeds  were  passed  before  notariea 
notu^-ierof  (-ar^;**  'i'r"-'^'"«    themseUes    a 

tL:^o:ni^;!/i~i--— S'^S' 

"esses  at  the  time  of  the  reaJinrof' tl^e    v  M 
dtd  not  inyolye  its  nullity,  if  it  aCared  tZ 

215.  Tlie  plaintiff-  brought  petitory  action 
asking  to  be  subrogated  in  the  rights  of  one  of 
meni  'a';'""'''  hi«  debtor,  under^ertain°iud2- 
rertifn        P''°P"eto''  "f  *"   Undivided  lialf  of 

MoS  eal"'  Tfe^r*"?^'  r'"'''^^   '"  'he  Ci<^  % 
Montreal.    Ihe  declaration  set  up  anion?  othpr 

Ihe  defendant,  on  the  other  hand.  Jn-olmi  il' 

.nveutory  whicii  purported  to  be  made  before 

wo  tiotanes,  and*^the  preamble  of  wich  was 

signed  by  the  p-vrty  whSm  the  plaintTtr claimed 


I  I  I 


% 
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.A. 


to  r<i>H'.Hi'nt.  Tlio  plu'i'itT  tli('i'rii)iun  in- 
ecriUilf/*  f'tiu\  uh  well  ii^jnin-f  llic  iiivi'i'TV  as 
^.ji,  "^t  tl'if  '■"i)y  i)t'  the  will,  tilt-  nii'H'-ot  lie 
liUii  I  •'>«  foniMli'il  iiiiTcly  on  till'  liiL'l  Wi  ■*  till' 
iuvorii.  I'v  wiiH  (■iiiinliTHij.'hi.'cl  liv  lliu  sfoufnl 
noliiry  -onic  ten  vi'Iii-m  iil^cr  x^f  dtiH',  uml  iiI'liT 
liio  ili'Uth  III' one  <p|' I  lie  ikthoiis  Mifiiri'iii-il  in 
tho  inviMitiiiT,  mill  uIut  prutrwl  umi  nutici'  to 
tlic  Hcconil  iioliiry  n"t  to  »i«n  h—Ilihl,  eon- 
liiiiiin^  till'  coiiit  lii'low,  lliiit  n  law  iniiy  ln' 
nlii'o^'iiti'il  liv  ilisiiHf,  iinil  (liiit  till'  movi-iiiins 
111'  till'  Onlo'nimiM'f  ol'  1  I'.Im  ami  of  tlii'  Onlini- 
naiici'  ill'  Hlois  of  ir)7i>,  in  ho  far  a-  tlicv  i'i'i|iiiri' 
the  pi'i'Monce  of  a  Ht'coml  notary  to  a  nolarial 
net.  Iiavi'  ln'i'n  HO  alirofjali'il,  ami  llial,  con- 
si'HiH'iitlv,  a  nolarial  arle  Ih  iicitluT  /('Kr  nor 
null  iVoi'ii  till'  tact  of  tlii'  invi'iilory  having:  lii'on 
coiintfrHijiiu'il  Hi'vcral  yi'iirn  afti'r  it  wan  I'.xi'- 
ciitiil,  till' wlioli' willioi'it  framl,  ami  till'  invon- 
lorv  liavin;:  ln'i'ii  iiri'si'iili'd  to  tiit'  Ht'cuml  notary 
liv 'llic  I'xi'i'Utinji  notary  liinixflf.  anil  notwitli- 
htamliii;;  u  |iroti'Ht  niaili'  liy  a  tliinl  iiarly, 
U'<Hi;:ni'i'  of  a  iri'i'itor  of  a  parlv  to  a  ilci'il. 
Iks/ori/e.'i  A:  Viifaux  et  al.,  V.i  L.  V.  U,  17'J, 

210,  Ami  liehl,n\M,  tliat  the  fact  that  thi'copv 
of  tlio  invcntnrv  was  only  prmliici'ii  as  an  cxliifnt 
on  till'  2:iril  Marcli,  afti'V  tlif  i'o>innrHi).'Mini.'  of 
till'  Ht'coml  notary,  which  hail  lakcn  place  on 
the  null  of  tlii'sanu'  iiiontli,  coulil  not,  hy 
rnisnii  thrrcof.  hi' I'oiiHiilt'ri'il  us  false.     !'• 

•217.  In  a  pclilory  action  fonmli'il  on  ,i  will 
the  will  was  allacUi'il  liy  inscription  en  f'niix  as 
not  hciii'.'  the  will  uf  the  testalri.x,  hill  ashavinj; 
heen  iiiinle  hy  tlie  notary  with  witnesses  after 
the  ileatli  of  the  testator— //<■/'/,  on  proof,  to  he 
jx'rfectly  vuliil  in  everv  respect,  ami  the  in- 
scription was   ilisiiiisseil    with  costs,      liuiisijiiil 

&  liiiioi"  iV  HniiHs  4.V  liimmjuil.  It  I-  *-'.  K.  Mi, 

S.  ('.  l.'^til. 

21s,  111  II  pi'titory  action  the  nullity  of  the 
ileeil  on  wliieli  ilefeinlanl  ha>.-  his  title  caiiiiot 
he  invokeil,  unless  if  have  heen  alrea.ly  jmlicial- 
ly  proiioiiiiceil,  without  callini;  all  the  parties 
i'literesteil  into  the  case.     Lurniix  it  Manum.  15 

h,  C,  K,  IS.),  k  1  1-,  (',  1-  -I-  ;i:i.  Q.  H,  l.siio, 

219.  Where  a  will  was  uttackcil  on  the 
grounil,  anioiii,' other  things,  of  iiitlpriiialitit'8  in 
execution,  the  testatrix  havin>j:  causeil  il  (o  he 
preiiai'eil  hy  a  notary  puhlic  in  piirsiiaiice  of 
verhariiistructionsf.'iveii  ny  herself,  ami  havin.i; 
afterwards  rejieateil  the  whole  of  the  content.s 
of  the  will  in  presence  of  the  notary  who  pre- 
pared, and  of  tiie  second  notary  called  to 
.illness  its  e.xecution,  and  havini?  in  all  other 
1,  vot.s  chserved  the  'brnialities  prescrihed  by 
ar;.  ■■^'.-  of  th?  Custori  of  Paris— //c/i/,  in 
i.roe-  '  v.i'ng  the  decision  of  the  court  below, 
tliit.  V.-.-.  v,'iii  wa^  '  jTidly  diili  et  nomin^.  and 
Wfi-: .'.  t5'",  ■  ;  id  ■  ,:"!ii  ivill,  and  that, accord in;r  to 
tii^  CoHloi"  0>'Puri8,  it  was  ,>i''-  necessary  that  a 
will  by  i).i\.vinc{,testamcni  (■•.'«i/(t/,  he  actually 
written' in  tuv.'  presence  ol  ine  testatrix  and  of 
the  two  notaries  receiving  the  will,  Krunliirel 
el  vir.  &  Ecaiiturel,  15  L.  C,  11. 321  &  IG  L.  C.  R. 
353,  Q.  B.  18G7. 

220,  But  iu  a  piniilar  case,  where  it  was 
proved  that  a  great  jMirtion  of  the  will  was 
drawn  up  hv  the  notary  in  the  absence  of  the 
testator  .im!  of  the  .seooni!  notary  called  as  a 
witness  to  assist  in  receiving  it,  aiid  which  was 
not  read  over  twice,  or  read  and  repeated  lo 


the  testator  in  the  pre-ence  of  liie  nec.ni.l 
iiotarv,  as  reipiireil  hy  law  —  llilil,  contlrinii,.' 
the  iiiilgnient  of  the  court  below,  that  it  inii-i 
lie  declared  null  and  of  no  ellect.  //i/iok,,,. 
et  III.  iV  liuunissii,  17  L.  ('.  B.  2'JH.  g.  B,  l>i.- 

221.  Action  wii-  brought  in  reseissioii  ,,;  ;, 
(Iced  of  sale,  on  the  gi'iiiiml  that  it  was  wriliii 
and  read  in  a  laii;;iiii^e  which  one  of  the  pmii.  ■ 
thereto  iliil  nut  uiider>iiiiiil,  and  that  il  mi,- 
tamed  stipulations  ililleieiil  I'roiii  I  hose  agin. 1 1. 
liy  the  plaint  ill  — //e/'/,  conliriiiing  judgiiiiiii  -' 
court  below,  that  parole  evidence  was  ailii:i-.|l  ,i 
to  ]irove  tli.  Iriilh  of  such  allegalions,  an. I  ilmi 
nil  such  eMilel.ce  the  deeii  would  lie  set  ii-i.i, 
XiMi'  V,  Liihinie,  1  K,  L,  11)7,  S.  C.  H,  iNi'.i 
I2i(i,  1211  A-  1231  (-',  C. 

222.  And  where  in  an  action  to  set  ii-i.li  , 
ileed  of  doniilioii  it  was  alleged  that  the  riuliin 
eiiiployeil  to  draw  the  deed  was  blind,  so  a.»  ii,  I, 
unable  to  wiite,  and  ilial  llie  deed  was  tlieriir. 
wwW—lleld,  that,  a- he  was  imt  absolutely  lilii,!, 
iiilt  could  see  sullieieiilLv  lo  sign  his  name,  «lii.  | 
he  had  done,  that  the  deed  was  valid,  Itukkr 
A  lie,  1  K.  L.  77.S.  C.  l.s(ii>. 

223.  Where  part  of  a  ihed  is  null,  ainl  ili,. 
rest  not.  the  part  which  is  null,  unless  in-cigir. 
ably  IhiuiiiI  up  with  the  rest  of  the  deeil.  .I.,., 
not'  necessarilv  email  the  iiullilv  of  the  \\M, 
deed.  Lc/^iri/fuiliire  iV:  77((V;o(/e'((l(,  2  (j.  L.  II, 
1H2,  Q,  li.'Ml. 

VI,  Of 

224.  Z)oHrt//()H,— Action  was  hrfniglit  on  a 
clause  in  a  deed  of  donation  by  which  it  «ii,- 
slipiiluled  that,  if  the  donee  should  fill,  i-.v 
chaiine  or  give  the  said  in'operty  to  .-traiig('r^,"r 
do  aiiv  other  act  eiiuivalenl  to  the  >niiii',  In 
wiiuld'be  held  and  oliliged  to  pay  to  lliciUr 
the  sum  of  i:2.(l()l)  at  the  time  of  the  jiiissiiii;  i' 
such  deed  of  sale,  exchange  or  gift— v/fW,  tlia: 
such  a  clause  was  not  coniniinatory  but  wa^  a 
char.,;e  on  the  donation  exigible  as  sixm  as  lln 
iir.iliertv  shoiild  be  sold  or  excliangtHl  l.v  ilr 
,|,,iiee.  '  C/nTuI  v.  Morrin,  C  L.  C,  J.  229,,S,t 
lsi;2. 


//()/ 


iiihl. 


In  ;i  possessory  action  1.; 
which  the  plaintai     ..iiilit  to  ivcover  iliimaf 
tor   all. ■-I'll  tre-pas-  -//"^/.   that   title  ilwh 
pnipertv   which    iid  not  l!('^....i"  its  extent i 
not   L'iv'e  or  di't.  .'mine  limits   lo  acts  of  jnwir 
sioii,  hut  place  the  alleged  jKisseSMir,  in  virtiu-  : 
such   title  deeds,  in   the  same  pusitiun  ftsil  1.- ' 
had   no   title    whatever.      Wand   v,   Ckmentr 
L.  C.  K.  lU),  S.  C.  ls-)S. 

22tl.  /vCK.fe.— Sigiiilicatioii  ol  transter  >•'  s 
deed  of  lease  uiii.st  he  made  Ulmn  llif  'l.'liK 
iiartv  to  the  lease.  MrLcumni  v,  Mortm,  i. 
L,  C,  .1.  7  <,  C.  C. ;  1571  C,  C,  &  Q.  .35.  Viccf 
G,  sees,  3,  4  k  5.  , 

227,  I'roini.ie  of  .V^f/t',— Action  wa.- I'roiiilii 
to  comiiel  the  defendant  to  execute  a 'M  '■ 
sale  accordiiiL'  to  a  verbal  iigrceiiieiil  b;nuv. 
theiiarties— //i/i/.  that,  betore  Hie  iilaiiilirto'iil| 
reiiuire  the  execution  of  the  ilced,  he  wa>  Mnf 
to  lender  hv  his  action  and  dcpnsit  inooiirUM 
purchase  ■iiiotiev,  more  iiarticiiliirly  U  i' 
ilefendant  pleaded  that  he  wa<  unahk'  toe.wcni 
the  riKiuired  deed.  Pernntlt  v.  Jmiii'U  | 
L   r    K   44t).  S.  C.  l.'^54. 

228,  Where  a  deed  of  iironuso  oi  ^i"'' ', ,  ■ 
tains  a  clause  or  stipulation  to  the  etiect  mi' 
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tliP  votidor  rcirrvt'H  to  lili,,u..lc  .1       ■   i 

;wl,-  l,u,|  |„.,.„  WIi.cl,.,M,v,|,.livo,.v,    'a     1         I 
l«juri(  iiripN  fill,,.  |,,i   ,,,  I  ,1        "    ,  '  ''"'•■'•'•'It 

-"'7-^in,ii^,l:;•;y■;:,:/^^:;;;;;;-;;-^ 

mil' of  a  Nnl.k  of  la,„i  w  tl    ,    I,"''"   "' 

BF'^-"--^v^s  iff?  ^: 

.l«r,pt,o„  of  tin.  ,,ro,,..rtv  was  s"..    m,i       '   " 

ri»*:  ::;■.;•;,";:■■■'■•■ "• •"■•I 

A^St-t;™  ■;-,';;£;!".;:;  ■!  I 
j^f.,ff&;::,;,:i;;'j,:;;;)™;»,;;.i 

:  firror -,r;,,';;.':!;s ! 

™'|>^I wr  LtlZ''''''''''''^''t;,-"''''  """  "-e  i 
^P^eso„ta,„ltMtn,vlial.ili,iJo  ,'v 

;-   :';r''''''^"■•/''^"■'''^■'••'■•'''''|- 
r  ve  i,   i''"if' '•>'.■•  "tlHTwise  however-//./,/ 

,»,«.,,„'""■''"''."">'''!   ""t  control   f|i.>  en. 
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V  >viion   tiif    t_ 
le  limitwi 


Mj.'a;.'(.ni(.nt     was 


Ham  «  (  ,  i.v  iMiilorHinir  or  i.roc.i,-,,,if  »i  ^   (• 
count  oi  Nfj/oiiani..  t.iii,.,r  ,'.  ','""'  ""   ''"•- 

Qmto aI^'u ;•? ,n- i;rv^'""li"«  ','"■ 

'  U.Totlin.-  (o  ih,.  Kr.i,.|        '         ',"  "■'"  "'*"'''! 

^*•,l^,^i|,K.  If.  iSu/S'r^-'^ ■''"■"' ^''''' 

.'■(!>■   /n   an  action  to  hcI  a.si,|,'.  ,.   ,.,:ii      //  ., 
"nKinaltniniitf  oftht.  ivill  »,    i  "'* 

I'l'   |.rov,.,|  ana  Mc.,la    aw     'i/V'^  ;!."'^'!' 

^oiir::;^niMr:i7;^tS'h^"' 

"r  hy  hiHdork  "in  tne  ..r.-cn,.      ,  "".^  2'"" 
Vil,  Kksci.ssiov  of, 

*3^J;;;^,;';:;;';s,,:;,»sslr^'■''»■;' 

'">-  '  mV  1  1  S'  u.  '"■  "'■"]'  <","">,l--operty 
'"'-'' to  nudei'avit,  'I  "!"J"V";«''^'T" 
5l;..,.n,ro,,,h   actr'to  r.tnr;L;'^:e£ 

L.  c.  i{.  ;i;n  s  c    i      ""  '''  *"'''^''   ^^ 
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previonf^lv  thereto  ami  subsequently,  by  habit- 
iial  intoxication,  been  rendered  totally  unfit  to 
transact  any  business,  and  also  that  defendant 
had  promised  to  return  the  land  on  demand, 
and  the  proof  showed  that,  though  the  plaintiff 
was  adiiicted  to  liquor,  he  was  not  intoxicated  at 
the  time  of  the  sale— //ci'/,  reversinj:  the  de- 
cision of  the  court  lielow ,  that  these  were  not 
crouiuis  sufficient  for  rtscindinj;  the  deed. 
l,mn&  Maloiiq/,  6  L.  C.  J.  ;W5,  Q.  B.  1W)2. 

242.  The  resci'^sion  of  a  deed  of  sale  for  non- 
payment of  the   purchase  mnrjey    may   be   dt 
manded  at    any  time,  even  when 
iias    passed   into    the   hands   of  a 
Foirier  v.   Tass6  et  at..  7  \j.  C 


the'nroperty 
tliird  party. 
J.  220  <fe  1 3 


2100 


L.  C.  K.  459,  S.  C.  1863;  1548,  1562  & 
C.  C.  ,     ,     „ 

243.  And  where  the  re.«ci,-ision  of  a  deed  of 
sale  made  by  the  uuteiir  of  the  plaintiff  some 
years  previoiislv  was  dcnuiiided  on  the  uiround 
of  fraud,  it  being  alleged  that  the  defendant  had 
conspired  with  the  husband  of  the  vendor,  who 
was  a  worthless  pruligal  person,  to  deprive  the 
wife  of  hor  primerty  for  a  totally  inadefliuate  con- 
eideration— i/eW,"confirming  the  judgment  of 
the  court  below,  that  as  the  plaintiff  had  not 
brought  into  the  record  all  the  parties  in- 
terested in  the  matter,  and  as,  moreover,  ten 
years,  less  one  day,  had  been  allowed  to  elapse 
between  the  date  of  the  said  deed  of  sale  and 
the  institution  of  the  action,  during  which  time 
the  defendant  had  made  great  iniprovements 
in  the  property,  and  as,  moreover,  no  fraud  had 
been  actually  proved,  that  the  action  must  be 
dismis.sed  with  costs.  Giiyonlk,  Lionais,  2B.  L. 
333,  Q.B.  1870;  993  C.  C. 

244.  A  person  convicted  of  felony  cannot 
demand  the  rescission  of  a  deed  of  sale  of  an 
iniMioveable  which  has  been  executed  in  coin- 
promise  of  the  felonv.  Lehlanc  v.  Beaudoin  x, 
Bedard,  2  R.  L.  625,"  S.  C.  1870. 

245.  And  in  another  action,  m  which  tlie 
rescission  of  a  deed  passed  many  years  pre- 
viously, was  demanded— //e/(/,  confirming  the 
ilecision  of  the  court  below,  that  as  the  plain- 
tiff had  ac(iuiesced  in  the  conveyance  for  years, 
until,  by  the  lapse  of  time  and  the  expenditure 
of  iiioney,the  property  had  .'reatly  increased  m 
value  atid  new  interests  liad  been  created  in  it, 
the  demi^nd  in  rescission  could  not  be  granted. 
Lemoine  <k  Lionais,  2  L.  C.  L.  J.  163,  S.  C,  <x 
6  R.  L.  123,  P.  C.  1874.  .     ,     ,    ,     , 

246.  The  action  in  rescission  of  a  deed  of  sale 
of  immoveable  property  is  nresc'ribed  in  ten 
years.  Wainruiht  et  nx.  v.  The  Mai/or,  il-c,  oj 
'i^orel,  5  R.  L.  668,  S.  C.  1574  ;  1548  C.  C. 

247.  In  an  action  in  rescission  of  a  deed  of 
sale  on  account  of  being  disturbed  in  posses- 
sion all  the  parties  must  be  brought  into  the 
ease.  Mnlleiir  «fe  Jkjudon  et  vir..  6  R.  L-  105, 
S.  C.  1875. 

VIII.  Reservation  in. 

248.  A  reservation  contained  in  a  titrenouKel 
or  reconnaissance  noitvel  between  seignior  and 
censitaire  is  null  and  void,  if  the  same  be  not 
found  in  the  first  title  of  concession.  Triyije  et 
ai  V,  Goffyry.  6  L.  C.  R.  5.  Q.  B.  1856. 

249.  Where  the  purchaser  of  an  immove- 
able stipulated,  bv  way  of  reservation,  in  the 
deed  of  sale  that  tie  would  retain  the  right  of 


abandoning  the  property  should  he  see  proper 
so  to  do  before  payment  of  the  purchase  moni'v 
—Held,  that  the  vendor  had  no,  right  of  per- 
sonal action  against  the  purchaser  for  the  price 
of  sale.  The  remanent  Building  Societi/  of 
Montreal  v.  Larose,  17  L.  C.  J.  87,  S.  C.  R, 

250.  A  deed  of  sale  which  was  made  in  con- 
sideration of  a  life  rent  contained  a  resolutory 
clause,  and  a  question  arose  as  to  the  value  w 
certain  hypothecs  which  were  granted  betwctn 
the  sale  and  retrocession— //eid,  reversing 
court  below,  that  the  retrocession  could  noi 
be  consiilered  as  a  resale,  so  as  to  admit  of 
intermediate  mortgages  obtaining  a  preference 
over  the  origii.  vendor,  provided  that  the  reta^ 
cession  were  I'lade  witliout  fraud,  and  that  the 
property  retroceded  be  in  the  same  state  ami  of 
the  same  value  as  when  originally  sold,  nor 
was  it  necessaiy  in  such  ease  that  the  re.solu- 
tory  clause  be  enforced  by  means  of  a  court  of 
iustice  The  People's  Building  Society  v,  Emim 
&;Sprowls,  13  L.  C.  R.  289,  Q.  B.  1862. 

IX.  Revocation  of. 

251.  A  deed  stands  unrevoked  and  good  anl 
valid  in  every  respect  until  revoked  in  m- 
sence  of  all  tlie  parties  thereto.     Sykes  ic  Slum 


etal,  9  L.  C.  J 
1864 


141  &  15  L.  C.  R.  304,  Q.B. 


X.  Sous  Seing  Prive. 

252.  A  document  sous  seing prioi,  containin? 
the  stipulations  of  a  syg:iallagmatique  contratl 
is  valid,  and  its  production  to  prove  the  reci- 
procal engagement  of  the  parties  thereto  i> 
sufhcient,  altlujugli  it  be  neither  exeevUeil  a 
double,  or  pretends  to  have  been  so  exccute.l 
Lanipson  w  McCoimell,  14  L.  C.  R.  44,  C.C. 
1864  ;  k  art.  627,  p.  282,  supra. 

XI.    V.U.IDITV    OF. 

253.  The  defendant  sold  an  immoveable  pf>  j 
perty   to  the   garnishee  and   afterwards  tranv 
lerred  the  claim  to   the  purchase  inoiicv  to  a  j 
third  party  bv  deed  before  notary.    The  ilelew- 
ant,  tlie  veii'dor,  not  being   able  to  write,  lli' 
clerk  of  the   notary  acted   as  witness  iii.^te*!,  | 
and  the  transft'rree  not  being  present  theiioian' 
accepted  liir  him.    On  these  grounds  tlleJecia^ 
atioii  of  the  garnishee  that  he  owed  nothing  w 
the  defendant  was  contested— /7eW,  thai  ilw 
transfer  was  validly   made  and   accepted,  aiiJ  I 
the  ileclaration  of  the  tiers  saisi  was  iiiaintainel. 
Crebussa  v.  C'repeau  &  Robiiaille,  1  K.  L,  6ii;, 
S,  C.  R.  1868;  1208  C.C, 

XII.  Witnesses  to,  see  Nru.iTv  of. 

254.  The  Ordonnance   of  1731  is  no  pari  ill 
the  law  of  Canada.   If  there  be  but  two  wltne^!f•, 
therefore,  to  a  notarial  deed  who  du  not  wnlr,! 
that  does  not    vitiate  it   if  it    be  execiitfti  ra>| 
country   parish,   for  the   166th  article  ol 
Ordonnance  de  Blois  rwiuires  written  sipialiir.  I 
bv  witnesses  only  en  grns  bourg  et  nllc,  »'• 
thev   are   not  required   even    invii-  ^  P""' 
nullity.      Ruel   V.   Dumas   et  ai,  'I  M*' 
Leg.  333,  K.  B.  1816. 
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n.LlTY  OK. 


DEFICIT. 
iLluJ^lT  ^'''  "■  «^-'  -«    BANKS 

DEGUERPISSEMENT-S«e    AIJ  \V 
1>0NMENT. 

DELAISSEMENlC^.g    ACTIOXS 
Hypothecauy,  hypothec,    &c. 

DELAY— SeTTEoCEDUIJE. 
I.  When  may-  be  GKAXTjiD. 

255.  An  assignee  in  his  ouftlity  as  sucii  mi- 

15  L.  C.  J.  144,  S.  C.  I87i;  •  ^""'""'^^ 

DEL  CREDERE  COMMlSSION-^.e 
I  AGENCY. 

deliriumI^emens 

I.  Effect  of.  See  MARRIAGE  Nullitv  of. 
DfiLIVfiRANCE    DE    LEGS-^^e^ 

delivery, 
delivery. 

I.  Constructive,  257. 
In  T,?'^''  ^o^^'rirvTEs,  258-270. 

II.  When  Necessary,  271-278. 
IV.  When  to  be  Made,  279. 

I  Constructive. 
llivered  at  f?*t„.  i   ^'*'  ""'^Jer    to   he  de- 

!!■  What  Constitutes. 

rmlw  and  stav  !  /,  i  i  '*''''l  "  quantity  of 
l«nie(i,b,u  *!',;'"  '"^  l>erealter  culled  and 
^ivedio.     hoo,„"ofrh'"''  '\'  '""l-erwas 

t««  placed  iXifw  '.:!^"„''^';rrif ''','''^' 


»/■<«  as  if  there  h.      L7n   L    ,'?I'I"*^"^^  '«  /'<"«- 

'i.ni.e,.i.adco::tiZ,';::'iLr,^-;;!^--^^ 
y.eti„:b:-ha:i^:;;^;t;^'^,,}^-tr'.'''^''^'^ 

.14,()00.ee,oftin,L      ,e       i'.Xa.'l'''"''''''*' 
111;;   certain  .<;•/..<   .1  ,  ".'"''■i''"' and  averaj:- 

deliverv  did  no  ,  '  ?.l  f""  ^"'*  "''^''''  "'«'  «»«'» 
and  a  creditor  U.o,u,i,"P''''P"'-^  "  "'^  vendee, 
Beize  and  self  t  e  fl  r^ 'T '"  "'■'  ?"''  """''^ 

care  U k"  wer^to^Xfe  *?r''''"  ''''''  '»  ^"'«'^ 
amount;  in7aw  "o  a  „f„^d  i''^""' r',*'  l'""  ''">'er. 

«uchgo.ls,soLlrcr,  r,it'k''/t''^^7°/ 
y- Roche,!  L.  C  R  7!.  c  ^  i-  '?*^*^«'- 
288,  Q.  B.  1858  "*^'  ''^  ^^  '^  «  L'  C.  R. 

goo.1  ordT  a'y^i  '  "':/';^'%'^^«i?''«  i"  like 

wl.ich  clmins  while  n  the  e,^/''.^'':.\'"'  '"'^  "^ 
at  QuoIh^c    (11    ;,J!rK   "T  "^""Mv  o'  Jeli'ndant, 

conHr,„i:jt  •.^[r.tSf  thf  ""''  '-'-^^''^ 
the  clmin,?havi  )^  K  Lh„  f ""  'r'""''  '1"*^ 
purpose  of  del  vfrv    t  „  v  ''^""^^  '''^  '''« 

and'  deliver       (•  on;   021)'°'''^*'^  '^"'"  "•''•^>«. 

L,.  <-.  J.  i.ij;  (iiat,  nutwithstanding 
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4i; 


I      i 


*.    ^' 


the  triinstbm's  wore  at  the  lime  of  the  .=ale  the 
root  'sseo.  ol'  the  prenuses  i„  wlneh  the  stoek 
;„  Cuestiun  was  situate,!,  that  there  -as  s,„1k_u.  , 
evidence  of  delivery  to  sui.por  the  .a  e.  (  nm 
mini/  et  ul  V.  Mdiiii  A:  !<>iiitli  et  al.,  ;j  L.  I  .  .11, 
I  li)  I  C.  K.  122,  Q.H.ls.;i,14it2^14i>:i 
C   ('.  k  Ins,  Aet  \t<">,  sees   l;{ll  et  .eq. 

•H\\    The   appellant   purcliaMMJ  a  quantity  ot 
,„m-hanai<e    tWnn     the   ,lelen.iant    whirl,    was 

^i.,,,,,,!.  Mu.aM,rea  an.l  pai.l  tor.  Lnt  whieh  was 
,^,  he.  lett  ii,  the  sl.reot  the  .leleielant  unliMhe 

appellant  shouM  ^"^1  I''''  ''^  »',''''  "'^^  f^'.''r, 
„  ,|er  a  jud-nunt  a-rainst  the  ,  eteinlant  !->  he 
r.-poiulents-y/-/'/,  ecintirM.iP,L' tlKMleei^ion  ..t  the 
CO,  rt  helow.  tiiat  thesei/.ure  wa<  j:..o.l,  ma^inueh 
as  there  ha-l  l.een  „o,lelivery  nl  the  ^-o'l- l^   he 

,,,,,,,lh,„t,  .o  a^  to  l,as-  the  V'"R"'li'',o?o  ' 
i'  The  lUok  of  Moidreah  ',i  L.  C.  K.  19-^,  Q.  U. 

2115.  ThepUuntirtsseize.la.,uanlityot  tnnher 
i„,l„.h„iels  „f  a  third  party  as  heicn-riii-tn  the 

,,,„lant    tnr   the   eons,riu-.i<.n   oi    a   <•!"  ' '' 
whieh  thetiiiil,erwa<  inteiided,  int.Tv  enc;!,  aiiil 
|ill;^a^havii,.heenti.an-,,..vai,yaHenant 

t,,  him,  hut   the  unlyproo!  ■■I  'leivery  ^\"- ",■ 
K.an,r  defendant   had  stnod  on  the  t..p  ot   a  lull 
.;  lookin.    th..   pla,.-   where    the   tiniher   was 

p  led.  and  the  deli'ndant  said  to  the  Huvtv  ,.m,t- 
„„  ,„  ,,„,  ,in,l,er '•  I  jrive  U  to  you. '-//rW,  to 

l„r„o  delivery,  and  the  judpnent  niai.itain,,.^  the 

,,„aeh.nent  wn-  eov4ir,ned      Chartvand  dal  v. 

Jobi,  &  imiturk  &  DeHJardins  el  al.,  1  L.  t.  L.  J . 

27.'S.  C.  R.1^^05-  ,  ,,, 

2t;(;     \nd  in  another  case  where  a  i.erson  k, M 
to  .-mother  a  ,,uantity  of  }:rowin<:  pme  tnnher,  to 
he  eut  in   the  tolhrni.,^  season,  the  tertns  hem- 
laid  <lown  in  a  written  ajrreemeut  hetween  then^, 
and  the  vendor  sulsef,nentlv  sold  the  same  njih 
to  another,  who  knew  of  tl.e  previo.ts  saks  hu 
who  iir^'ed  on  the  vendor  that  it  was  niyalid,  and 
That  hfsthe  vendor,had  aperl  et  ri,;ht   to  se 
a<'ain-//<'W,  on  action   heiiifr  hronj-'ht   h\    the 
ti^nsferrees  of  the  first  purehaser,  that,  in  a  sale.^ 
.rowin?  timher.the  only   tradition   which   the 
ven.k.rccan  make  at  the  time  is  to  point  ou    to 
the  purchaser  the  tt-ees  ...he  cut      y.W  V. 

Guerti,,  et  al.,  10  1..  C.  J-  l-«,  «-t  2  L-  t .  L.  J. 
42,  S.  C.  l»f>t);  14"2  ♦-■  ^^      .   ,  -ni 

2(17  The  acceptance  hv  a  third  jiarty  or  niiddlc- 
,nan  of  a  delivery  oivler'  .^ranted  hy  a  ven.  or  in 
favor  <,f  a  vendee,  tor  ,-oo<ls  to  he  manutaetured 
by  tlie  third  party  or  inid.lleman,  and  the  se  tiiif: 
apart  of  these  j^'.od-  as  suh,|ect  to  the  yen<  ee  s 
or,ler  hv  the  third  party  or  niHldleman  as  they 
are  nianuli.ctured.  is  a  complete  delivery,  even 
thoujrh  they  should  he  still  entered  m  th.'  vendor  s 
,a,neintik.hooksofthethnMpai|vnrniiddle. 

man.     Brostev  k  Jhill  et  al.,  lO   L.  e  .  .) .  .:t).), 

2f,S  IJut  in  anotlier  case— 7A^/,  that,  where 
eooils'are  sold  in  Enjiland  tn  a  nierciiant  ot 
Slontreal,  a  delivery  to  the  a^ent  ol  the  vendee 
in  Enfrland  is  imt  such  a  delivery  as  is  conteni- 
plated  hv  the  12th  se.'tion  ol  the  In-nlvent  .\i 
isfi-f,  and  such  jro,-ls  may  le-ally  he  revendieate. 
by  the  unpaid  vendors  in  the  hands  ol  the  Grand 


*  Ob-olotp.  »y  the  niticlP  of  tlie  Codo  cited  it  is  pro- 
Tided  that  a  sale  is  1  erlVeti'd  by  tlie  consent  alone  ol  tlic 
partie'  '^lwugh  Ihe  thing  eold  be  not  then  delivcied," 
ic.-Eu. 


Trunk  Railway  Company  here,  altliough  inc: 
than  tifleen  days  liavc  elapsed  since  stick  dehvoiv 
to  the  8hippin''a<rent.'     1  lieBanlrof  Jnrontox. 
]{H,/.'<ton   et    «/.,  12  L.  C.  J.  21tl,  t>.  C.  l«i;- ; 
mil's  C.  C,  Ins.  Act  1^75,  sec.  S2. 

2('i!l.  But  where  the  ijoods  hail  not  only  lioc 
delivered  to  the  a^'eiit  in  Knj,'land,  hut  had  ho 
received  here  and  entered  in  the  Custom  Ihm- 
liv  tlie  purchaser's  custom  liouse  broker- //(/./. 
rt'versinjr  the  decision  of  the  court  Ixdow,  (1  i 
L.  C.  J.'"l97,)  ihiit  ''"if'  "■'"'  ''"'■'l'  '^  ildivery  ;i-i, 
defeat  the  vendor's  remedy  under  the  niUli  A- 
1 77th  arts,  of  the  Custom  ot  I'aris,  if  not  e.xerci-.l 
within  tifteen  days  from  smdi  delivery.  ]imr,t 
et  al  k  JIawke.'>n-or(li  et  ul.,  U  L.  C.  J.  114.  Q.  1!, 

lS70i  iinisic.c.         . 

270.  Anterior  possession  "\  the  property  wliic 
is  the  .sulijirt  of  a  manual  ;.'ift,  even  by  aii'itli.i 
title,  is  equivalent  to  delivery.   Nielier  et  al.  \ 

Voneretal.,  5  R.  L.  f.'.tl,  P,  C.1S74  ;  22(;s  t- 

III,  WiiKN-  Xkckssauv. 

271.  But  a  donation  of  moveables  witliri, 
tradition  is  null.  Gamin  v.  Caron,  2  Kn-.  ■!. 
Lo''  2711.  K.  B.  1S21  ;  77t;  k  795  C.  C. 

2'72  Except  such  as  is  made  by  contract ..' 
marria.'c,  when  no  delivery  is  required.  H'/i/fr 
V.  Ailkins  k  Siiiii/i  et  al.,  5  L.  C.  R.  420,  S.  C, 

27."..  In  a  petitory  action,  where  it  was  provtJ 
that  the  iilaintilf,  the  purchaser,  tiever  lia.l  pos- 
session, and  had  never  been  seized  ol  the  pr-- 
pertv— i/cW,  that  the  action  could  not  he  man,- 
tained.  Brvchu  v.  Fitzhack  et  al.,  2  L.  C,  K. :, 
S.  C.  1851.  ..         ^      „         ,,     ,,,  , 

274.  On  an  opposition  afin  d  annulkr,  !il-l 
bv  the  respondent  to  an  execution  of  cerlir 
lota  of  land  said  to  belons  to  the  lielendanl- 
Held,  conlirming  the  jmlpment  of  the  cuiir. 
below,  that,  in  cases  of  sales  of  waste  land,  tra- 
dition is  nece.^sarv  to  convey  the  right  ol  prc- 
pertv,  and  that  wlien  the  purchaser  does  not 
take  possession,  the  land  inav  be  seized  and 
sold  as  belonging  to  the  vendor,  to  the  entir? 
exclusion  of  the  original  pttrcbaser.  .VuHorji 
i/flW.  2  L.  C.  R.  345,  Q.  B.  1852. 

'>75  But,  according  to  tlie  old  laws  of  France, 
actual  tradition  is  not  absolutely  neccMary  to 
convey  to  n  purchaser  the  right  ol  property  i.i  | 
nn  iminoveahle,  and  the  feigned  or  symbolical 
tradition,  such  as  the  delivery  of  letters  paten!, 
titles,  plans,  &c.,  .nay  be  ^uihcient  .Vm<r  < 
».r.  k  Bowman,  li  L.  C.  R.  309,  Q.  B.  ISM,| 

27(;  In  "an  action  by  a  leralee  for  lUIMrm': 
delem-Held,  reversing  'jroision  ol  court  tp 
low,  that,  since  the  passh.g  of  the  41flt  («Y  1; 
can.  4.  the  deliveranre  de  lens,  reqmred  fv  1.^- 
French  law  under  the  Custom  ol  Pans  1* 
cea-ed  to  be  necessary  .f  Blunehel  et  <ii  H  \ 
7i/«»c7,<,'/,  11L.C.R.204,Q.  B.18bl. 


»  Uv  the  S2nd  FPC.  otlthe  Ini.olve«l  Act  1S>6,1   51""^;  I 
vidod  11  at  in  tl...  lTovii.ee  of  (in,;l.ec  t he  I'nv  eg  oM 
n,.,mid  vendor  shall  cease  from  the  delivery  of  tlicgooni 

^°t'  lij-t'hp  Art.  891  C.  C.  It  i«"OW  jirovklcd  IliatWk'f'J 
l,,.\*fs,"vpr  ,it-o,  are.  !)v  Ihe  dent!,  of  tl...  loslato ,  o'.JI 
the  ..vent,  which  Kives  eff.;ct  to  tl.e  K-P'f [.■."■"f.  ;'„« 
rlKht  to  the  thing  bequeathed  in  •  ;<;™»' '     itto  W 
it  then  is  *  •  *  and  to  iirospcuto  all  c"iinsff*"  "/}.'„  I 
the  legacy,  witlmU  b.iny  obliaed  to  obtam  k'jcil *'""»  | 
— Eu. 


IV.  Whe.v  to  I 
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here  it  was  provfj 
er,  never  liii'l  po;- 
fscizeil  of  tlio  pr'- 
;oulil  not  lieniair,- 
.ial.,2L.Q.K:. 


itActlST.'J.iti.'iiowprt- 
liPCtlieprivlloteof:!* 
lodclivpryofthcgoodi 

•nrovidodtliatlogaw- 
tlinftlintostator.oiWj 

all  claims  rpsuM.W 
to  obtain  letl'il '''■'"' n 


DEPOSIT. 


,■■,  t  J''"'"^'"'  '"''•  •"^'  '''e  defendant  a 
luan  ilv  of  rfour  (ura  i^rico  a-rce.l  u.wn,  agree- 
ing at    lie  .ame  tune  to  keep  tlie  tl„  ,r    n  Their 

$2o  down  as  earnest  nionev,  hut  afterw arcN 
neglected  to  take  away  the  tlonr,  or  to  acco u  t 
there  or,  and  plaintitls  caused  the  (lonr  to  he 
Mid  tor  account  of  .k'fendant,  realizin.'  a  lo-^s 
diereon  ol  over  !?I00,   li,r  which   he   hrou.^ht 

.hm.'-,  tliat  tiie  sale  was  not  i)ertect,  as  it  wa- 
made  hy  san.ph.  and  there  was  no  delivery- 
im,  to  he  a  weil-estal.iished  princij.le  of  law, 
ihat  actual  delivery  is  necessary  to  ^ivo  ful 
. llect  to  a  sale  of  fl„ur.  7J,,y,,.  ,:(  „,,  C^.  rn\;,r 
■JaL,  7  L.  L.  J,  :y>,  S.  C.  1802 ;  1472  &  1471 

278.  Before  the  promulgation  of  the  Co,ie  the 
•eller  was  hound  t,)  transfer  the  thin.'  seized 

iT  l^^nm'cT"  ''  ''^■'  ^  k"l.  30.;; 

IV.  When  to  be  m.^de. 

279.  The  tender  of  the  thing  .sof.l  must  he 
iimde  at  such  an  liour  of  the  ,hav  as  will  .'ive 
ihe  buyer  time  to  weigh  and  examine  it  ifiu^ces- 

-?'n  »   ,"i-!f''''  ''■  ^'"'''""-  «'  «'••  1^  f-  C.  J. 
ui-',  y.  a.  1,S|0. 
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DEMUIiEAGE. 

{.  LiEX  FOR,  280. 

II.  K.\TE  OF,  281. 

III.  Right  to,  282-285. 

I,  Lien  foh. 

280.  Where  a  hill  of  lading  contained  this 
(ondition,—'' demurrage  cliargod  on  all  cars 
Ml  unloaded  within  twentv-four  I  ion  rs  after  the 
arrival  -Ildd,  that  undtr  tliis  condition  a  lien 
upon  the  goods  carried  was  created,  as  well  for 
demurrage  as  for  freiglit.  .Vm-rmj  v.  The  Grami 
™'^{^«''!™.V  Company,  5  R.  L.  746,  C.  C. 

1^*4 ;  Lii)o  C  C. 

II.  R.tTE  OF. 

281.  Action  for  demurrage  was  hrou"ht 
must  the  assignee  of  a  trading  vessel,  lailen 
iitli  gr&m— Held,  that,  according  to  the  nro 

h'r;°'^C.S.  L.  C.   cap.   100,\e  was  ^'o^ 

U?,!     onn^'"''"^''    ^"«''  '^•'^'•go  at  a  greater 
rate  than  2000  mmots  per  diem.     Marrhand  v 

\?J^^'l%^  ^-  C-  J-  ik  S.  C.  im-,  2408  & 

HI.  RionT  TO. 

2s2.  And  held,  also,  in  the  same  case,  that,  in 

eabsenceof  an  express  agreement,  uodemui- 

•aec  could  be  recovered  beyond  the  actual  lo.s,s 

aiMdaiimge  proved  to  have  been  sutlered.     Ih 

-J.  And  in  another  case,  action  was  brought 

<•}  theowncrs  of  a  vessel  against  the  owners  and 

3T  i'>'l'.'»'''''y  ot" grain,  ibr  lass  ocoa. 
■  Moiioij  bv  dp!"--  ■- ■   ■ 


ivy  m  receiviii; 


mmwasbrongiithytheplaintifls^ 


le   cargo. 


Tl 


tlii. 


™gu  to   Kiiigst. 


Jiployi 


on,    where    the    del 


I'cs.sel  from 


eiidauts 


wa  lorwarding  house  to  receive  it  a 


carry  ,t  to  Montreal.  rJefendant's  pretension 
was  that  these  second  carriers  were'^  ready  °o 
receive  it,  and  that  the  delay  was  cKScasioned 
-ytbe  caj.tain  of  the  plainti'tls' ve.s.Xv  ich 
however,  was  not  proved-//./,/,  that  the  le-' 
(endants  were  liable,  notwithstanding  the  delay 
was  occasioned  by  the  carriers  enTplove  11  V 
deleiHlants  to  receive  and  convey  it  forward   m 

lllT^T7^,s^'''fe"*^^^"-^^"^''^" 

.f;;f.'d;d!^erVt?r^:-;:;t-,-Sr^o^ 

oa  s  entrusted  to  hi„,  ,or  a.nveyance  ?n  hi  ?go° 
rie  )//  '''''"^'*  "  ^-!'"^'>--lai.n  for^le-' 
mm  1  .ige—V/,'/,/,  contirmmg  the  udgnient  of  tlio 
N.ipenor  Court  m  reviewrthat-'demi.r  4.e  wa° 
due  without  a  stipi.huion  to  that  etlect,^w  e, 
actual  damage  is  proved  to  have  been  sut  ere 
by. he  owners  „f  .ho  vessel  in  consequence  o? 

Q^fl%9;'^4^7T2]6,f&'^r^''^^'^'^l«' 
28u.  Ihe  prevalence  of  a  disease  amon>' 
horses,  ..uch  as  that  of  October,  1872,  wS 
■ndered  a  large  number  f„r  a  time  unservice- 
able, ,s  no  defence  to  a  claim  by  a  vessel  against 
the  consignee  lor  demurrage.    Lacroi,  y.^y,,,/,. 

C.  C.  ''  ^'^^  "*  ^'"?- 


r)EMURRET{_&e  PLEADING. 

DEPOSIT— ,%e  BAI LMENTS. 

J.  DmiT  Reel,  2.^0. 

II.  Foh  Co.NKiiiMATiox  of  Title,  287. 

III.  .IrniciAL,  288. 

290^'  ^''^"""''''^'  ^^  Pkotiion-otaky  foh,  289, 
V    Of  Pirchase  Moxey,  291,  292. 

VI.    VOLL-.VTAIIY,   293. 

I.  Depot  Reel. 

286.  The   plaintitr  sought   the    recovery  of 
moneys  belonging  to  the  l-'abrique,  which  had 
been  deposited  in  his  hands  in  acconlance  with 
a  resolution  of  the  Pabrique  regularly  passed, 
but    which    hail    subsequently  l.een    obtained 
from  him   by  tlie  false  representations  of  the 
defendant  who  had  been  elected  man/villier  en 
charge,  and  the  defendant  pleaded  'that  there 
had   been  no  depot  rM  of  the  moneys  in  the 
hands  of  the  plaintitf,  and  that,  moreover,  he, 
lie  defendant,  lyas  the  only  person,  by  virtue  of 
lis  ottice,  who  had  a  right  to  receive  and  h.ild 
the  monev.s  of  the  Pabrique,  subject  to  their 
oriler.s— //(./,/,  confirming   the  decision   of  the 
court  below,  in  review,  whicli  reverse,!  that  of 
tiie  Circuit  Court,  that  fh<.  mar,j,iilU.  r  en  charae 
was  responsible  lor  all  the  moneys  of  the  Pa- 
brique, an,l  that  being  ,so  he  ha.l  a  right  to 
receive  them,  and  that  in  the  case  in  question 
there  bad  l,eeii  no  valid  deposit  {depot  rM)  o( 
the  said  inoneys  in  the   hands  uf  the  plaintiir. 
GiranUV  Vhoquet,  1  R,  J,.  629,  Q.  B.  1809. 

II.  Foil  Coxfikmation-  of  Title. 


287.  With  a  demand  lor 


the  piireh, 


ixser  ilepositeil  the  an 


confirmation  of  title 


lount  of  the  pur- 


clia  e  money  in  court,  and  fihd  motion  for 


acte 
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DEPOSIT. 


DEPOSITIONS. 
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of  such  deposit,  describing  it  as  £100  with  inter- 
est, but  tfeposited  only  the  £100,  and  motion 
was  made  to  have  the  depoEit  declared  irregular 
on  the  ground  that  the  interest  was  not  actually 
deposited— i/eid,  that  as  the  interest  was  no 
pan  of  the  purehase  money,  that  the  actual 
deposit  of  the  amount  of  the  interest  was  unne- 
cessary- ilart  exp.,  3  L.  C.  J.  40,  S.  C.  1852; 
963  C.  C.  P.  &  Q.  36  Vic,  cap.  6,  sec.  20. 

III.  Judicial. 

288.  Money  deposited  at  interest  in  a  bank, 
by  consent  and  under  tlie  .sanction  of  the  court 
in  the  name  of  the  prothonotary,  and  suljecl  to 
the  future  orders  of  tiie  court,  cannot  be  legally 
drawn  and  used  by  the  prothonotary  without 
such  order.  Butters  \.  The  Bank  of  Montreal 
&  Steele  et  al,  14  L.  C.  J.  2G6,  S.  C.  1869  j 
643  C.  C.  P. 

IV.  Liability  of  Prothonotary. 

289.  In  a  case  in  which  the  defendant  had 
with  his  plea  tendered  a  certain  amount,  and 
deposited  the  money  in  court,  which  was  not 
accepted,  and  the  action  proceeded,  and  plaintiff 
recovered  a  greater  amount  than  that  tendered, 
but  the  clerk  of  the  court  having  in  tlie  mean- 
time been  replaced,  the  money  was  not  forth- 
coming at  the  time  of  the  execution  of  the  judg- 
ment—fie?(i,  that  an  action  for  money  had  and 
received  would  not  lie  against  the  cWk  f^f  the 
court  for  money  so  deposited.  MtriiZi  &  Cowan, 
€L.  C.  J.62,  Q.  B.  1861. 

290.  And  held,  that  the  proper  mode  of  pro- 
ceeding in  such  ca.se  was  by  a  rule  upon  the 
clerk,  ordering  him  to  pay  over  the  money,   lb. 

V.  Of  Purchase  Money. 

291.  Where  application  was  made  by  one  of 
the  plaintiffs  in  an  action  of  licitation,  wh^,  had 
become  adjudicatahe  of  the  property  sold,  to  be 
permitted  to  retain  in  her  hands  the  portion  of 
the  purcliase  money  which  from  the  facts  dis- 
closed by  the  record  must  evidently  be  awarded 
to  her  eventually,  on  giving  good  and  sufficient 
isecurity— //eZd,  that  the  conditions  of  tlie  sale 
were  peremptory,  and  the  money  must  be  de- 
posited in  the  hands  of  the  prothonotary. 
Stansjield  et  vir.  v.  Stansfield,  9  L.  C.  J.  103, 

292.  And  m  an  action  by  a  vendor— iTeid, 
that  the  deposit  of  the  purchase  money  due  to 
an  absent  vendor  in  1872  and  1873  with  the 
notary  who  passed  the  deed,  is  of  no  avail. 
Filion  v.  Laloude,  19  L.  C.  J.  14,  S,  C.  R.  1874  ; 
1162  C.  C.  &  540  C.  C.  P.  &  Q.  35  Vic.  cap.  6, 
sec.  8.' 


*  By  the  clause  of  tho  statute  here  cited  it  is  pro\  idod 
tliat  wlicnevcr  any  person  desires  to  nay  any  sura  of 
money,  and  is  prevented  from  doing  fo  uy  reason  of  the 
refusal  of  liiscreditor or o/</i«™6sfticeo//itJtTerfi7or /mm 
the.  place  where  the  riebl  it  payable,  sucli  ix?.son  may  d(  • 
posit  sucti  sum  wltli  the  trea-surer,  together  with  a  proper 
designation  of  ttic  nature  of  the  debt,  of  tlie  title  under 
which  ii  is  due,  and  of  the  person  or  persons  to  whom  ho 
(irsirr.-:  the  money  shuiiid  fV  paid,  and  tho  pflV'i-ti-.f  stifh 
deposit  shall  be  to  liberate  for  the  future  whoever  shall 
have  made  a  tender,  from  the  payment  of  interest  on  such 
8uni8  of  money,  provide.!  hi^<  creditor  hBii,  witliout  having 
any  right  so  to  do,  refused  to  accept  such  tender,  and  the 


VI.  Voluntary. 

293.  The  plaintiff,  a  traveller,  asked  permis- 
sion to  leave  his  valise  with  the  defendant,  a 
hotel  keeper,  and  on  being  allowed  to  du  ?o 
went  away  and  did  not  return  to  lodge  in  tiic 
house.  On  his  return  the  next  day  the  vali>e 
had  disappeared .  There  being  no  proof  of  lia.l 
faith  on  the  part  of  the  landlord  or  tiis  R^•rvnrll^ 
— Ueld,  that  the  plaintitl'  had  no  action  againM 
the  landlord  for  the  loss,  as  the  delivery  to  liim 
was  a  depot  volontaire.  Holmes  v.  Jifawi:,!' 
L.  C.  R.  143,  S.  C.  1867  ;  1814  C.  C.  Ac  Q. » 
Vic.  cap.  23. 


DEPOSITIONS. 

I.  Certification  of,  294. 

II.  Closing  of,  295. 

III.  Of  Witnesses  in  Former  Cases,  2%- 
298 

IV.  Omissions  IN,  299-.301. 

V.  Taken  Before  Co.mmissioner,  302. 

VI.  Taken  Prior  to  Appearance,  303, 3M, 

VII.  When  Lost,  305. 

I.  Certification  OF. 

294.  The  deposition  of  a  witness  not  certiM 
by  tlie  prothonotary  cannot  be  read.  La 
Banqne  du  Veuple  &  Gtujy,  9  L.  C.  R.  4^4, 
Q.  B.  1857. 

II.  Closing  of. 

295.  A  deposition  closed  after  the  rising  oi 
the  court,  and  in  the  ab.sence  of  the  plaintifs 
attornev,  will  be  rejected  as  irregularly  olosed. 
McDoiigall  v.  McDougall,  6  L,  C,  R,  478,  S.C. 
1856, 

III.  Of  Witness  in  Former  Suit. 

296.  The  deposition  of  an  absent  witness  who 
is  beyond  the  jurisdiction  of  the  court,  taken  in 
a  former  suit,  where  the  matters  in  issue  are  the 
same,  may  be  tiled  as  the  evidence  of  >x\\ 
witness.  Roe  v.  Jones,  3  L.  C.  R.  58,  S,  C. 
1852. 

297.  And  the  deposition  of  a  witness  made  in 
a  former  case  may  be  used  or  read  by  him  upon 
a  subsequent  examination,  though  in  adiferenl 
proceeding,  to  refresh  his  memory.  The  Cits 
Bank  v.  Coles  k  The  City  Bank  &  BomlV- 
L.  C.  R.  lO.S.C.  1851. 

298.  Depositions  taken  in  one  case  niayw 
used  as  evidence  in  another.  O'Connor  i. 
Brown  et  al,  12  L.  C.  J .  28,  S.  C.  1866. 

iV.  Omissions  in. 

299.  If  the  deposition  of  a  witness  does  not 
state  that  he  ie  or  is  not  of  kin  to  eiilierot  tli' 
parties,  it  may  l)e  set  aside.  Stack  v.  h.i'i3<' 
Rev.deLeg.  357,  K.  B.  1821. 

300.  The  omission  of  the  words  "y  permit 

money  deposited  for  a  creditor  w'lo '»?'"'""  i^S 
place  where  the  debt  is  payable  sha.l  al*o««*Vit«U 
interest  against  the  debtor,  if  the  amount  dcpo^lI™" 
sulllclent.— Ed. 


V.  Taken  Befo 


VI.  Taken  Prio 


VII.  When  Lost. 


see  Q.  33  Vic.  ci 


MEii  Cases,  296- 
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Illw'nn*'"'^  f  "  ''^'Pos't'on  Of  a  wifnesfi  it  was 
I  Md  on  motion ,  was  not  fatal .     Cardai  et  J  v 
^Mai^et  al.,  3  L.  C.  J.  232,  S.  C.  1859r29i 

301    The  omission  of  tl,e  ajre  of  the  witness 
li  not  a  cause   of  nuilKv  in"  his    deposition 

|i373i  267  C.  C.  P.  '''  ^'  ^-  ^^■ 

V.  Taken  Before  Commissioker. 

302.  A  deposition  suorn  to  bv  consent  liefore 
licoinnnss.oner  of  the  Superior  Court  is  ,  u  | 

VI.  Taken  Prior  to  Api-karaxce. 

303.  Depo,sition,s  taiven   i„  a  case  before  the 
jWearance  of  the  defendant,  and  l,efore  retnrn 
l;atlie  ground  tiiat  the  witness  is  froin-  to  lea  e 

J«  Sitted",;''^'^"''"!'^  ^'^'^'  "-''•"' 
■Mrf  ei  bmitted,  tlic  court  before  adjudicatin.^ 

|p   he  merits  sl^ould  have  determi  e  1  as   o 

ll„e  validity  of  such  evidence,  so  as  to  af  b  d  tl  o 

Ftyan  opportunity  of  substituting  iejral  ev - 

l«oe,  and  where  this  has  not  been  done  the 

l|.rvsl.;uM  be  allowed  to  re-onen  his  eLie 

lun.  '^«{'^'«'«?.  tl.ata.  tlie  adverse  partv 
ly  not  move  in  Imune  to  reject  such  evi.  enc'e 
|icli  party  would  pay  his  own  costs.    lb. 

VII.  When  Lost. 


DISAVOWAL. 
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been  in  possession  of  the  vessel  since  that  time. 


i  ^^h  'l!?  *•  fl.epoaition  is  missing  from  the 
|«)«i,  and  the  judge  is  satisfied  on  thf  S.  ce 
llheprothonotary  or  otherwise  that  h  cannot 
|found  an  order  may  be  issued  fbrfheexa   "n- 


III.  Who  is. 

308.  He  who  repairs  a  lK.at  or  vessel  of  navi.'a- 

BESEETION. 

Am-LTEH?.'''"''"'"  ""^  ^^'"'''  '''  MARRIAGE 

jlr^f''^^"'^^''"^* MERCHANT  SHIPPING 
III.  Ok  bEuvicE,6<;e master  &  SERVANT.' 

DfiSISTEMENT-See  PKOCEDUKE. 

DETAILS. 

I-  Of  Action,  see  ACTION. 

DEVIATION. 

,„  I-  Fro.m  Voyage, ,?ee  INSI'Rampi?    xtadt 
TIME  LAW,  MERCHANT  SHipF&g!\^c: 

DII'LOMATIC  AGENT. 
I.  Who  is. 


DERNIER  £QUIPEUR. 

.  Attacilment  by,  306. 
I  n.  Privilege  of,  307 
I  in.  Who  is,  308. 

|I.  Attachment  by. 

te:;^o^^;:k:~^S:^ 

fcV'T''^''"  '^^i-'g  '''elast'repai.s"tra 
I'Pbelhe  dernier  ^quiveur  or  n-^t   ifi  ^ 

|II'  PRini.EQE  OP 

*'i»^i'U'ii8  incurred  fl   '1  '','*' ^^'"Ps.C'i  «mce 
"icurred,  and  the  proprietor  has 

'"■."eeQ.saVicoap.lS.-ED. 


pefe?t'  to'a^rr'tf  """f  °F''''"<^^  '«  "«'  com- 
petent to  ask  tor  the  extradition  of  a  fueitive 

c  mmal,  suci.  consul  general  not  being  an  accre! 
?tV{^  °"e': 'V58«"'""J.'"rtheIn,perfal  StX'e 
280  OR  !«.';■■  It  ^'">»''<"'<^eexp.,  10  L.  C.  J. 
52,  sec".  7.  ''^        '■  ^^  *  ^^  V'C-  cap. 

DISAVOWAL— See  PROCEDURE. 

I.  Exception  of,  310. 

II.  Of  Acts  of  Partner,  311. 
in.  Of  Attorney,  312,  313. 

I.  Exception  of. 

310.  A  party  who  excepts  by  way  of  disavowal 

onal''^' ••!'"'',"''  liHavowalfsmaie  by    fm  Mr 
sonally  with  the  aid  of  his  attorney  or  bv^L 

*rfl.'^^[8li"S'c.  S^"- ""'''' '  ^'  ^-  ^- 

II.  Of  Acts  op  Partner. 

tl,p]ln.\^P"''"'^'"  *""'  ""'y  avoid  being  tound  by 
PM  V  '"Lrf"*?'T  '7 1'""""'^  of  a  .lisavowaT 

III.  Of  Attorney, 

312.  Where  a  disavowal  of  attorney  is  produced 

he?i:,?f'  ""^''T''^*'"P""^'"S  l-loretLrcourt 

mised     , otu^r'""  T  ^''^"Ct'^^9"  the  contestation 

Les  Curi  el  MarguiUiers  deV(Euvre  etFXique 


I  !  I 


I :? 
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DISSENTIENTS. 


lie  r(/iv/()iM  k  The 
Montreal,  t   K.  L. 


de  la  IWoi.^se  </-•  St  Aiiw 
Homaii  Cathiilii:  Jlishup  i:J 

127,  Q.  15.  l>^ill  ■'  l'-*:"'  <-'•  <  ■  '        , 

;UH    Tho  (Ifrniiliiiit  liiis  no  nv:lit  to  cli^iivow  or 
deny  tlif  rijilit  ol'  the  altoiMcy  a.l   litoiii  ot   llu' 
plaintitf'  to   l>nii'-'   ll^i'' 
riuinondiin  et  at.,  IT  I 


action. 
.  ('..I. 


AcrV  (I  n'r.  \' 
C.  is-.'i. 


DISCHAKGK—  &V'' 
OBLIGATION'S. 


insoitp:ncy, 


DISCONTIXrANCK— A'.'  rUOCED- 
UIIE. 

DISCUSSION-  Sf'<i     SUIIETYSHIP. 
I.  I'LKA  U1-.  -"-r  IM.HADIN'^;. 


DISHONESTY. 

I.  Insiuaxce  Ai;ainst,  .sec  IXSURANCK. 


DISOBEDIENCE. 

T    Of   Skrvaxt,  a   GiiorND    of    Dlsmissai 
sec  MASTER  &  SERVANT. 

DISSENTIILXTS. 


I,   RllJIIT:^    OF. 

,?14.  Unilcr  tho  C.  S.  L.  C.  cap,  15  (li.->cmcrs 
liavo  a  rifrlit  to  limit  amMcicnniiic  the  applica- 
tion of  their  school  asscs>nients  ami  raie.<  to 
school.-  of  theii'  own  reli.L'ion,  aii.l  that  right  doe.- 
not  (lepeiiil  on  ditlcivnce  of  locality  hut  i,- a  per- 
sonal ri"ht  helongin'-'  to  ilissentcrs  m  omni  loco,  it 
being  tlie  intention  of  the  legislature  m  passing 
such  School  Act  to  protect  an.!  guarantee  every 
relii'ious  belief  against  teaehing  repugnant  to  it, 
anilit  would  be  contrary  to  that  intention  so  to 
construe  and  applv  the  Act  as  to  destroy  that 
protection  and  guarantee.  The  School  Commis- 
sioners of  St.  liernard  de  Lacolle  v.  Bowman, 
16  L.  C.'R.  204.  S.  C.  If^tlS. 

,315.  But  there  cannot  tie  in  the  -^ame  munici- 
pality but  one  dissenting  school  under  the  control 
of  the  .scliool  coininissioners,  and  the  statute 
cannot  be  so  interpreted  as  to  give  to  every 
religious  denotnination  a  school  of  their  own  in 
Ruch  municipalitv.  CaKhiii;/  v.  The  School 
Commisnioners  of'  the  MunMiHihiij  of  Acton- 
vale,  18  L.  C.  J.  21,  S.  C.  1H7;{ ;  C.  S.  L.  C.  cap. 
15,  sec.  55  <fe  Q.  :i2  Vic,  cap.  If.,  .«ec.  15. 

Hlfi.  A  dissenting  minister  has  the  ri''ht  to 
keep  registers  for  bn-nisms,  marriages  and  buri- 
als, notwithstanding  tiiat,  in  the  iilace  where  he 
officiates,  another  church  in  comr-union  with 
bis  own  has  been  previously  established  under 
the  authority  of  the  government.  Clatjston  cxp., 
S.  R,  448,  K,  B.1«:U;42G.  C.P. 


DISTRIBUTION. 

DISTILLEKY. 

I.  Skizi'kk  ok.  .see  EXCISE. 
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•Except  in  the  cnac  of  a  foroipn  )ili\intiflwlipn,  accord- 
ing to  tlip  -tl.  pectlon  .if  art.  120  of  tlie  Code  ol  I'roci'dun., 
tbe  def'e.idai.t  la  not  bound  to  proco.d  m. til  a  powor  of 
attorney  from  tlie  plaintill  Is  produced  and  llled.-1'.u. 


DISTRIBUTION. 

I.  Coi. LOCATION-    OK,  .'?17-:>27. 

II.  COXTK.STATION   oF,  328-338. 

HI.  Costs  of  Contkstatiox,  3,30-.345. 

IV.  lIoMul.ooATiox  OF  Rfi'out,  34ti,  :U7. 

V.  Of  I'uorKKTY  of  .Iidiciai.  Si'ni;TY,.il- 

Vi.    Ok   I'l'.OPKltTY    OK   TiToii,3rj. 

VII.  Oi'PosiTios  TO, 350. 

VIII.  PaYMKNT    HV    SlIKHlKF,  351. 

I'X.   Uki'okt  OK,  352-35S. 

X.  RiiiiiTs  OF  I'AitTiEs.  .359,300. 

XI.  Sri'i'i,KMi:xTAi!V,  301. 

I.    Col-I.OCATION    OF. 

317.  On  theconte-tation  of  a  report  ofcolka-l 

tion  of  thepro<'eedsof  the  sale  of  an  imiiiovciili:.,! 

a>'ainst  whiidi   iudgment  had  been  obtained  lival 

hvpothecarv  creditor,  an  evaluation  was  orilfr(.lJ 

liv  the  court,  in  order  to  distribute  the  prorwil?,,! 

the  soil  between  the  creditors  of  the  vendor  anil 

the  proceeds  of  the  imiirovements   lietwcen  llJ 

creditors  of  the  (mrchaser  who  made   llie  iiii-l 

i.rovements.     liedard  v.  Vagal,  <fe  Bedari  k\ 

%aaet,\  L.  ('.  H.  173,  S.  C.  1851.  I 

3ls,  On  the  contestation  ol  an  opposition fildil 

to  the  distribution  of  money  arising  from  tliesakl 

of  the  real  estate  of  the  defendant,  said  coiite>laJ 

tion  beins:  raised  by  another  jit-rson— //cM, lliati 

the  snri)lus  of  the  money  granted  to  the  pamj 

collocated   bv  the   reformation  of  the  report  i" 

collocation  will  bejiaidto  the  party  eoiitestinjr.i 

preterencc  to  all  other  opiwsants  who  have  irf 

contested.  Moq^.  v.  Lapri  &  Massue  k  MMml 

1  L.  C.J.  255',  S.  C.  1857.  P 

310.  And  where  the  plaintiff,  after  the  levyi.'id 

of  mcinevs  by  the  sheriff,  was  collocatoil  forlliJ 

amimnt'of  tlie  judgment  rendered  in  his  I'avo'J 

and  .ither  pr.soiis  were  also  collocated  lorllifil 

claims,  ami   there   was  a  balance  roiiiainiiiH 

Held,  on  motion  of  the  ijlaintiff  to  be  allo\v(*lt'l 

tile  another  opposition  for  the  hailkiir  de  J'M 

claim  on  the  land  sold,  and  to  be  colli hmwIu 

the  amount  of  such  claim  after  the  delay  ulli*: 

liv  law  had  expireil,  that  where  the  oinis.-iuni 

file  such  claim  was  due  to  the  neglect  ot  jtj 

defendant  himself  and  not  of  his  atlnriu'v,  ttal 

ho  would  be  collocated  only  tor  the  ''"'i'lf' . 

iiiainina,  but  the  court  would   not  ilistiirMl 

report  of  distribution  so  as  to  interfere  ivithili 

ri.'hts  of  jiarties  already  colh)cated.    Bams«pl 

llatchins  k  liamsaij,i  L.  C.  J.  2S5,  S.C,  m 

720  C.  C.  P.  ,  I 

320.  But  held,  in  another  case,  that  a  f*l 

opposing  would  be  allowed  to  contest  a  m»J 

of  collocation  and  distribution  after  tlieJ'jU.I 

hail    expired,   upon   cause    shown  bv  afli'la'f 

that    the  party    was    interestcl,  ami  that  m 

party    collocated    to  his  prejudice  apP''"[' 1 

examination  of  his  opposition  not  to  [xmmm 

to  the  amount  of  his  c<dlocation.    Uapuj 

Na,,le  k  Na,jle  etal,  4  L.  G.  J.  28G,S.  C,  I* 

790' C.  C,  P,  1      •  J 

321.  Anil  in  another  case— //eW,  Uml  "^H 

the  party  has  a  bailleur  de  fonds  clftim  « 

the  property,  but  has  neglected  to  registermui. 
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he  lielny  pres-cnliod  hy  Inw,  a.i.l  another  Imn 
|iirchast.,|  the   nronerty  si,h.-.e,iueiitlv    without 
li^siiming  the  .lehtdne  to  tlic  hoi/h'in'  dc  fonds 
,n,l  has  rogistemi  [,eti,rc  that,  he  is  entith.,1  u', 
l-ank  "fore  hun  on  the  rei.ort.     L,,nrh  v.  Udnr 
hMathm  .\\..  C.  J.  120,k  C.  1859 ;  727  C.  V.  P 
1  ^li.  And  wliere  an  iiiinioveahle  was  sold'  hv 
hie  vendor  for  the  hiilnnee  of  tlie  price  of  sale 
|.mI  alter  the  return  of  the  moneys  a  transferee 
the  l.mlder  s   privilege    in   iho    inimoveal.le 
iiiinecl  tiy  oimosiiion  to  he  collocated   for  the 
|iMOiuit,  and  the  prothonotarv  made  a  report  of 
,:^tnmtion   of   ilje    m,.neys    has,,!    upon    an 
Iwrtisehad  at  the  instance  (,f  the  opposant, 
^I'ithe  plnintitf  in  turn  opposci  the  hoiliolo-a- 
■«  ol  the  report  on  the  gronnd  that  the  exuer- 
J-ewas  made  solely  at  the  instance  of  ami  in 
I'lvurol  the  opposant,  and,  fnrther,  that  as  the 
l«.l  builder  s   claim    was    transti-rred     to    the 
I  iposant  merely  as  a  collateral  seciirilv  he  wu- 
••I  entitled    to   an  ahsulute  collocation  — //,7r/ 
Iin4  ordered  that  a  new  expertise  he  ma.le,  and 
IJiatthep  aintitr  he  collocated  tor  the  value  <,f 
lie  nnked   iiroperty,    less  the  amount   he   had 
lirii  paid  thereon,  and  that  the  lialanc*  he  i,aid 
l:.)tlie  opposant,   unless  within  lifteen  davs  the 
Iflaintift  give  security  to  j)av  the  amount  'to  the 
Ifposanf,  in  case  he  failed  to  realize  the  ileht 
I  .nvhich  said  claim  was  his  seciiritv.     Ih.ntre 

rlr  tt'^"''K'''  °  ^-  ^-  '^^  l'^^'  ■'^"  C-  1^60. 

o23.  \\here  the  ph.intitf  in  an  action  had 
iwi  CO  located  for  his  full  costs  in  preference  to 
lie  landlord's  privilege  for  rent-/y,./</,  on  acon- 
iHation  of  the  collocation,  that  the  practice  lias 
ll«n  to  refuse   the  plaintitf  sued,   privilege  tor 

ItLC.J.  293  &  LSL.  C.  K.  lG;i,  S    C    1W2 

i;«4C.  C.  &  728  et,e<i.  C.  C.  P.  ' 

I  324.  Transferees  of   ditrerent  portions  of  the 

jwiieaniount  of  money  must,  in  a  reiiort  of.li=- 

■■Jil'imoii,  rank  concunentiv  uilhout  resi.ect  to 

|!e  ate  of   such  transfer,  unless   the  assi^r,,^^ 

m  have  otherwise  detcrmjned  hv  the  te    li-.  of 

.iMransler      6^Vo»r  V.  Ganthhr  &   r//,,,,,,,.  A- 

Uiujcnms;  12  L.  C.  R.  439,  S.  C.  1802;  19Ss 

:l2o.  On  the  contestati.sn  of  a  report  of  collo- 
mmno  moneys  arising  from  the  sale  of  im- 
l.,uvea!,les-//,/</,  that  no  collocation  can  he 
f.fliologated  without  having  been  previously 
Name,  m  a  report  of  distrihution  regularlV 
Me  and  filed,  so  as  to  enable  thepaitie?in  the 
|..e  to  contest  it      ne  Bast,r>,   Townships 

^' ■  Q.  il.  l.^OH  ;  724  ("/ AW/.  C.  C.  P 
■iO.  A  party   collocated   under   a   report  of 
H  ibution  has  a  right  to  tile   an  answer  in 
f   n^oa  contestation  of  the  collocation,  and 
|wbe  put  in  default  to  ,lo  so  hv  the  ,  siial 

p,  12  L.   C.    J.   278,  S.   C.   18(J8;    744 

1 321.  Where  A  previous  to  the  Code,  entered 
iw  iiairreetnent  with  B  to  purchase    or  hi 

•^"a,,ilutofland,thep,„..ia,-cn,onevtobe 
|.bl  In-  instalments,  and  li  bound  him.self 
l"^,f'    ''^,  P«vn.ents    were  thus    ,„ade  to 

V,n  ;  ,  ■"'  "'  ■'■,"'''^''  '-^  »•'  ""■  '-'li'l  property, 
ht  before,  and  A  failed  to  make  the  pa  v- 

fc  u  <1"^^"0'|-//«W,  that  until  all  ^h 
f;i"c.nt8  were  duly  made  the  right  of  B  was  u 
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continual  riglit  of  undivided  properly  in  i,i,„ 
which  did  not  require  to  be  |)rotected  by  re-i.s- 
tration  under  the  provisi.ms  ,,f  the  rcL'istVv  law, 
luid  that  his  claim  for  the  balance  due  to  him 
was  well  founded  in  law.  and  he  ha,l  a  rhdit 
hereupon  of  beii«  colloeated  and  j.aid  out'of 
the  procee.ls  of  the  sale  of  the  properly  i„ 
question  the  balance  remaining  due  and  un'paid 
I'v  defendant  of  the  .said  purcha.se  monev  in 
Iireference  to  the  resign. lent  uho  wa.-  the  iV.'is- 
tered  creditor  of  the  delendanl.  n>.ma.'  ,/"„/. 
A-  Ai/liti,  10  L.  C.  J.  309,  Q.  B.  1,^72  ;  2100  C.  C. 

II.    Co.\TKST.VTIO\  OF  Coi. LOCATION'. 


32X.  On  a  motion  to  reject  a  contestation  of 
a  leport  of  distribution  on  the  groiimi  that  the 
contestation  by  one  and  the  same  i,aper  raised 
a  contestation  to  three  .separate  and  distinct 
Items  of  collocation,  and  concerning  three  ,lif- 
lerent  parties,  but  had  not  been  served  upon 
any  of  the  jiarties  who.se  colh^'ation  was  tlnVs 
contc.-ted,  particularly  the  jiartv  moving— //eA/ 
that  the  mniion  must  be  maintained  on  both 
grounds,  and  the  contestation  was  disniis.sed. 
liitrrottuh.-i  k  dicers,  2  L.  (,'.  1{.  9,  S.  C.  l.sfll 

329.  And  At/,/,  reversing  the  decision  of  the 
court  below,  that  the  contestation  of  the  opposi- 
tion of  a  creditor  collocated  in  a  report  if  dis- 
tribution may  be  accompanied  in  the  same  plea 
or  act  01  contestation  by  a  demand  or  claim 
tending  to  have  such  report  refbrmed.     MalM 

'■•n-^n  ;'/•';''*■  *■''  "'•'  -'  '^-  ^-  ^^-  •«'•''  Q'  R- 1«^">^. 

.»U.  Uliere  an  opposant  made  motion  to  be 
allowed  to  contest  a  repoil  of  distrihution  after 
the  lapse  of  the  eight  davs  allowed  for  iloing  .so 
on  the  ground  that  its  omission  within  the  pro- 
per delay  was  the  result  of  inadvertence  and 
w,'^!'m^'"\  '."  '■^■"^••'<^r-7/e/,/,  that  the  motioti 
would  not  be  granted.     Forsyth  v.  Moria  ct  al., 

...  But  m  a  later  cast^i/t/,/,  that  the  con- 
UM.ition  of  a  judgment  of  distribution  would 
be  pernutte.l  at  any  time  on  cause  shown  and 
on  payment  of  costs.    Prerosi  v.  Ddesderniers 

r>o    'i   I'       '  •'  '^-  ^  '^-  ^*'^'  S-  C-  1859. 
„,/;/"■        ''''^'''^'  ':'"r'i"eously    collocated    ultra 

Cl  "."Vi"  ''-''  "'^  V""'-^  ^''f'"'  «o"testation  of 
.-ueh  collocation,  although  on  receiving  he  im- 
mediately ^ive  notice  of  acquiescing  that  judg- 
en  should  be  given  as  de.nanded  in  the  con- 
t  station,  but  without  costs  against  him.  Adams 
);.,  ^'"/f, '^„^"«««  &  Mckenzie,  II  L.  C.  R. 

333.  A  contestation  by  one  opposant  of  the 
opposition  of  another  opposant  will  not  be  dis- 
missed, although  the  contestation  did  not  set 
forth  any  claim  or  privilege  on  the  part  of  the 
contestant  to  the  moneys,  the  proceeds  of  ce  - 
tai.i  real  estate  sold  in  the  cause.  Walker  et  al. 
''■.,%T"-'^  ''"'''^>'-'>  12  L.  C.  R.  400,  S.  C.  18G2. 

334.  Un  a  motion  to  dismi.ss  the  contestation 
of  a  report  of  distribution  tiled  in  the  cause— 
Held,  maintaining  the  motion,  that  the  contes- 
tation of  the  report  of  distribution  is  in  the 
nature  of^a  demurrer,  under  which  no  matter  of 
fac  can  be  inquired  into,  and  if  the  contestation 
rest,  upon  matters  of  fact  the  parties  contesting 
ought    to    have    pleaded    to    the    opposition^ 

.  .)'i''o" A'-  ,'^,™"^  ^  Patterson  ct  al,  14L.  C.  R. 
iii,  o.  C  18u4. 

335.  The  order  of  collocation  under  ajudg- 
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jmnt  of  (liRtribution  can  only  be  changed  by 
conlc'stins  tlie  judgment  itself  within  eighty 
dayH  from  the  notice,  or  after  permission  of  the 
court,  but  before  homologation.  Lamnureux  v. 
Peloquin  &  Hoy  et  al.  &  Diijort,  15  L.  C.  J. 
216,  S.  C.  1871  ;  742  et  seq.  C.  C.  P. 

386.  And  one  cannot  by  simple  petition  ask 
that  a  collocation  made  of  tlie  claim  of  a  credi- 
tor by  an  liomologated  judgment  be  reduced, 
and  that  a  supplementary  distribution  be 
granti'il,  when  such  demand  is  based  on  the 
fact  that  the  creditor  has  been  collocated  for 
more  than  two  years'  interest  besides  the  cur- 
rent year,  and  to  the  prejudice  of  the  subsequent 
creditors.    lb. 

;W7.  The  petition  for  a  supph  inentarv  dis- 
tribution can  only  be  allowed  when  it  is  alleged 
and  proved  that  a  creditor  has  been  collocated 
for  that  which  ie  not  due  him,  or  for  that  which 
lie  lias  already  received.     lb.  &  751  C.  U.  P. 

388.  On  appeal  from  a  judgment  on  a  petition 
after  the  money  had  been  paid  over — Held,  re- 
versing the  decision  of  the  court  below,  that 
proceedings  had  for  the  purpose  of  testing  tlie 
validity  of  hypothecary  claims  in  a  report  of 
distribution  can  only  be  had  in  cases  where  the 
moneys  levied  are  still  before  the  court,  and  are 
not  paid  over  to  the  party  whose  collocation  is 
contested.  Leduc  k  McCarthy,  1  Q.  L.  R.  1, 
Q.  B.  1874. 

III.  Costs  of  Coktestation. 

339.  Where  a  report  of  collocation,  made  ac- 
cording to  the  registrar's  certificate,  was  contest- 
ed, ana  tli  contestation  was  maintained — Held, 
that  the  party  over-collocated   would  have  to 

ay  the  costs  of  the  contestation  unless  he  has 
led   a  remittitur   for  the  amount  over-collo- 
cated. Marois  v.  Bernier  &  Lariviire,  12  L.  C.  R. 
174,  S.  C.1861. 

340.  And  where  a  person  has  been  collocated 
for  a  portion  of  the  amount  which  he  claimed 
by  his  opposition,  and  the  collocation  is  con- 
tested, the  costs  will  be  the  same  as  if  the  op- 
position itself  had  been  contested.  Doutre  v. 
Gosseli7i&  Gabouriault,  1  L.  C.  J.  290,  S.  C. 
1863. 

341.  And  the  class  of  costs  in  such  cases 
must  be  governed  not  by  the  amount  of  the 
collocation,  but  by  the  amount  of  the  claim.     lb. 

342.  And  held,  also,  that,.in  order  to  deter- 
mine the  costs  due  to  each  party,  the  opposant 
must  be  considered  as  plaintitt  and  the  contest- 
ant as  defendant.    lb. 

343.  Where  in  the  distribution  of  the  proceeds 
of  a  sale  of  land  under  execution  the  transferee 
of  a  creditor  named  in  the  registrar's  certificate 
opposes  the  homologation  of  the  report,  he  is 
entitled  to  his  costs  of  opposition,  even  if  the 
transfer  have  not  been  registered.  Lacoste  v. 
Jodoin  &  Quintal,  16  L.  C.  R.  393,  S.  C.  1866. 

344.  And  where  two  liypothecary  creditors 
had  been  collocated  in  a  report  of  distribution 
in  accordance  with  the  registrar's  certificate,  and 
it  was  discovered  that  they  had  been  paid  their 
respective  claims  some  time  previously — Held, 
on  the  contestation  of  two  interested  parties  of 
8uch  collocations,  where  the  creditors  in  ques- 
tion admitted  thepayment,  that  the  costs  should 
be  divided  between  the  two  parties  contesting, 
in  equal  shares,  but  that  the  costs  of  one  con- 
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testation  only  sho  ild  be  allowed.     Courno>jer\, 
rtante  et  al.,  1  R.  L.  38,  S.  C.  1868. 

345.  But  a  h  pothecary  creditor  who  has 
been  collocated  tor  less  than  temains  due  to 
liim,  the  balor oe  liaving  been  paid  by  a  previous 
judgment  o'.'distribution,  cannot  be  held  forihc 
costs  of  the  contestation  of  such  collocation,  if 
he  have  tiled  with  the  prothonotary  a  declara. 
tion  of  the  amount  so  remaining  due.  Globemkij 
&  Danust  &  Moreau  <k  Globenaky,  2  R.  L.  6O5, 
Q.  B.  1870.  ' 

IV.  HoMOLOOATIOS  OF  REPORT. 

346.  If  it  appear  that  the  price  of  an  adjudi- 
cation have  not  been  jiaid  into  the  hands  of  ilit 
sheritt,  the  court  will  not  homologate  therenuril 
ofdistribution.  Lchnis  v.  Ort(/H^,  3  Rev.  de  Lfj 
472,  K.  B.  1818  ;  749  C.  C.  P. 

347.  A  report  of  distribution  cannot  Wliu-i 
mologated  until  the  money   to  be  diiStrilwcJ 
is  in  the  hands  of  the  sherit'l'.    Boucher  v.  Bm-\ 
doin,  3  Rev.  de  Leg.  475,  K.  B.  1821. 

V.  Of  Property  of  Judicial  Surety. 

348.  The  security  given  by  the  sureties  of  a 
sheriflt'do  not  constitute  a  penalty  in  law  wliictl 
accrues  solely  to  the  crown,  but  is  held  for  the! 
payment  of  all  claims  of  persons  who  may  havel 
sutlered  by  the  defalcations  of  that  officer,  Lull 
there  being  no  provision  of  law  for  the  judiciall 
distribution  of  such  forfeited  security  at  thel 
instance  of  the  creditors,  the  sureties  have  al 
right,  if  they  chose,  to  satisfy  anv  judgmenil 
rendered  against  them  in  relation  thereto,  anJl 
such  payments  will  go  in  deduction  of  thel 
amount  of  the  suretyship.  The  Attorney  Gm\ 
ral  v.  Marchand,  5  R.  L.  361,  S.  C.  1874. 

VI.  Of  Property  of  Tutor. 

349.  Where  the  property  of  a  tutor  is  aoU 
during  the  continuance  of  the  tutorship,  iliel 
tutor  ad  hoc  cannot  claim  to  be  collocated,  ml 
virtue  of  the  legal  hypothec  possessed  by  ikel 
transferee,  for  money  belonging  to  the  iiiinorl 
under  the  administration  of  the  tutor,  and  caul 
only  ask  that  subsequent  creditors  be  collocai-f 
ed  on  the  condition  of  giving  security  to  returoj 
at  the  rendering  of  the  final  account  of  the  tutorj 
such  moneys  as  may  then  be  found  to  be  iliiJ 
to  the  minor.  Joiies  v.  Piedatu  &  Pieidi§ 
5  R.  L.  354,  S.  C.  1874. 

VII.  Opposition  TO.. 

.350.  The  provisions  of  art.  741  oftheCodeoi 
Civil  Procedure,  authorizing  any  person  imeH 
ested  in  the  distribution  of  moneys  to  come nj 
and  make  proofofthe  discharge  of  any  hypoiliij 
mentioned  in  the  registrar's  certificate,  or  iuani 
opposition,  do  not  apply,  where  the  creditor, nlj 
is  alleged  to  have  been  collocated  for  a  sum  n* 
due,  has  actually  received  the  money  al\erj4| 
ment  homologating  the  report  of  distributiJT 
Leduc  &  McCarthy,  19  L.  C.  J.  107,  Q.  B,lii« 

VIII.  Payment  by  Sheriff. 

.351.  A  payment  by  the  sheritl' underaM 
ment  of  cfistribution   to  an  opposant  mm 
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feii.    Cournoijerw 
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creditor  wlio  has 
,n  remains  due  to 
paid  by  a  previous 
not  be  neld  f.jrtlie 
luch  collocation,  if  ^m 
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,o--    (-"nncoocu   01   nis   estate     l.«    ■        I  — 
bnie  inso  vent   is  <Tnr„i   „    j  '^"'"'p.  liaving  be- 

Uaequenti;"bVthS.Vnci*'rsra?;  T'*'''^'' 


«  L.  C.  J,  293, 


3IAL  SCRUTY, 


6oco.t8  ofacfion  an  exec  U  on  ti'  "  "*?'"  "- 
.'.V  was  ordered  to  n'ake  a  re;,^//',^,^^;??,"- 
M  according  to  the  Ti<rht»    nf  \v  ^'stnui- 

H.b.  t,  1857  ;  1994  &  2009  C   C      '     ^-  '^^  "^ 

U  must  be'con't:;,?/     "c^/fr  L^/  J^'^'' 
nrv makes  an  error  in  rn ll^ntr^       ,  P'^"'''ono- 

^ney  &  MuZ]  Vl!T7:17,X'b. 

f'  •"-  the  oppo.ition^'js;:^  {^  ^::^zir 
tSio"lhrJ;;^..i£_x?,  ^^"•:.  -"^-^ed 

>ionofthe  coC^t    elow  S'tr''^'"'''''«  ^''^ 
leplook  the  error,  na.nm.n^    ,."  '""'"f  ^'"^"''' 

fated  the  cot.te.sS  of'     'e  r  port  ^?/Tt  .''",' 
Iftoa  contc^tatinn   nc  ti,„  "^ 'M-"Jfi  a.s  ii  it  had 

lc«l  evidence  atconi,    1    ^PPH^'f'O".  and  ad- 

Lllegati;,rofreeo  ,Sa\io;'''  '""^"1'"=''  '^^ 
flirted  by  ..tl?rS;;,->-'e.  were 

ps.=;;:.£'^^fet°-jo,ated 

|™.,tfnfS!Lrt"'''iL''^'*'''^''^'j"''- 

P  tllfltu;  ['-t  a  report  of  distribu- 
K.ionofthecSafi'^V;^,2ry^r 


XI.  SlPPl,E.VENTARV. 

or£A„rfitS;;[i,;:'5^;r-  wi,i  be 

proof  of  error  i„  th.'T  'Trarl    "'tv'''"""'    "'» 
tJ.at  no  bvpotlK^  exists  f,w.r  'T,'""''"^-.  «•"« 

455,  S,  C.  1871 ,751  C.C.T'        "^'"'  ^  "'  ^- 

DISTBICTM^VGISTKATE. 

I-   CulRT  OF,  .•?62. 

Ji.  JfKi.sDifiio.v  or,  :m. 

i-    CofRT   OF. 

conn  o?'i':.ir:''^';^S-''"«  court  is  not  « 
557,  S,  C.  1874.  ''•  ^"•"•"",  5  R.  L. 

n,    JrRISDlCTIO.V  OF. 

session  in  onler  to  L  Y         ^  P'"'^*  '''^  '^f  Po.s- 

'-ce  in  cs::tZi'  ^:rr  '^"•^''- 

rai-',  that  lie  was  not  in  exPP«l7^' i^'"'^  °."  ^^"''o- 
^^Vic.cap.8:te^,^^-ea^2.,s..^j6^ 


DISTURBANCE. 


^LO,  Dn-tXE  Skrvick,  ..e  RFi.io.ors  Ser- 
DITCHES. 

mviNESEimcKl^,,,,,,,,^ 


DIVORCE. 


p.  Rights  of  Partie.s. 

p- If  a  plaintiff  doe.s  not  u«p  ,?„„  vv 

t«nt  on  moti^nl  ay  1"  u£fi[;SV°"' ,"" 
f  e,  and  mav  ororc,.,!    f„  *""''"'"'«i  m  his 

I.  K.  B,  1818.^    *  ^ei'e«<?re,  3  Rev.  de  Leg. 

|»K  hi"  title,  oven  ilL  iT  r""P^''  ^^  ^•^"'''- 

p.J.4i,Tc  R  •isfe''''"*  *  ««'»'«^.  2 


I.   RiOHT  OF. 

wiS;e.^S£^,^s";^^^:f  ^  -  ^'"^'-^ 

exercise  in  Canada  t,i  "it? Vf  "o*' cannot 
pudiation  at  will  tho  ll,  T  ■  ^"""^'^  O'"  ••?- 
I.ave  done  so  an.o    °  £  ^i'"'^''!'  apparently 

H-i/e belonged.  iZto ; Ti^::,Zh'r} r 

son  et  al.,  U  L.  C.  J  197  X  9  r  r  t  ,*  •^''*«- 
&1^ C.  L.  J,  25.S,'q.'£  f,|9^,^,  J'.'c':  '■  '•' 

^ad  before  him,  of  theetateof  hi«  .o^"*^  '.''*  Pfoeoedlngs 
formation  collected  by  liim  iS  thn  fl1fSP""H'  °12^  any  '"- 
Whenever  tlieretore<,Sir'i?i°/t'il|?;4«Kv«So',:l!^;': 


(■;f 


i  I  ' 


fc  4  '• 
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DOMICILE. 


DOMICILE. 


42?  I 


DOCUMENTS, 

1    ,.„.„.,TT.o^•..K..H■eEVIDKNCK,^UOC^^ 
l)UHK  HxilllUTS,  iVr. 


])0(1S. 


I.  LiMiii  iTY  von,  ute 

OK. 


DAMAC.HS  roit  UiTK 


1)0L-^V<;   VllAUl),    SALE,  TUANS- 
EEK,  &c. 


DOMAIN E  UTILE. 

,,  \V,ur     eoNKKU^,     .see    LKASK     Emphv- 


TKL'TIO. 


DOMICILE, 


I.  ClIANliK  Of,  .^l)!),  .ttlt,. 

II.  Uei.ay  to  Ac()nilK,.iM. 

III.  Kl.KCTlON  OK,  :<tiS-,i7o, 

IV  How  A('iJiiiiKii,;!T().  ,..„,,« 

V  iNUiCAT  J  OK,  .N  AKKn.AVlT  KoR  CaI'IAS. 

^^VI.  OfaFibm,378,379. 
Vll,  Whkuk  is,  :W0, 

1.   CHiNOE  OF. 

H65    In  an  acticn  on  a  j.ron.issory  nolo  «1.or.- 

^'•3S?^^^;.^.^^'oSw:;^^i;:;;va^'-.n 

^()b,  Ana«m><  >         r. 11, mill     anil    ri'manicil 
xvi'nt  to  the   North    W  ^>t    '  ^f'      ;'V  .^jj,    \Vo.<t 


nn  (.union  of  .loniicilc,  an.l  llio  prfp':''  ^^'^\'' 
rai-,.  Murh  an  oLjcction  i.  hy  an  '■■'"•<r"';" '," 'I'", 
tonn,u,Mno,l,y,notw.n,     ./.a>/.|/v^-V''//''''i| 
L,r,l  vl  al..x  1-  I  ■  H    l<7,t.C.  l^.H. 

■iiO    Uii  an  in-criiition  ui  imiiroliaiMn  i  «;n 
/,//,/  ti.  iK'  n..'.s>ary  lo  niak.'an  (;UM'.tin,;  „l  .U,, 
,.il,.      Mnilim-iiii   V.  ll<iini/iin,  .i   L.  t.  .,.  l.'n 
S   ('•    !>■•.',»■,  Itil  ('.  ('.  ''■       .,    , 

'•(71     An  ek'clion  of  iloniicilo  hy  an  o|i|»isiiii  ;i'J 
thi.  oilia'  of  an  at.orncy,  n.n-l  Malo  uhm.  li 
iitli,.,.  is  .-ituatci.     Urlatrc  cl  a.    v.  Dui.,1,  ■ 

■li''  Ai-lifif  lO^^l  ol  ll'i-'  <-^"'''  ol  Civil  Pp. 
,l„',T,'(:.,nc.TninH  clrction  ol 'ionn.'il.'  I.y  ii  1:,,: 
,,,i,i,,..»p,,li..so,,lvtoni.ys.u>»:q>t>ljl'-'.;l1-:., 

s  ■('  •  lOHl  ('.  ('.  1'.  A;  Q.  '<■'  ^  i>  •  '^^'M'-  ''^  -'•' 

"•iT'!    An   oiiiH'sition    (ifiii     t     roit.sera.-r  hm 

Ih'ron.'h  live  ministry  of  an  alt.-rm'y  nuisti' ,a 

an  ..Wclion   of  ,lo,nicik.,      /.'.:    I"»'i>in  Uf^ 
(\i,ti,i-  V    The   Cuiiadiau   luililier   (miiiimiii.iI 

a';;;,,...,/;,  lo  i^.  c.  j.  2on,  s.  c,  i^oo;  > 

C   ('   I' 

■ni    And  on  an  cxcqilion  to  thi'  form  ..I 
opiK-silion  a  motion  to  auu'ml    l.v   nj-Mliiii  ii.l 
,.t,rtionof(lomi.Mlcvvilll'i'trranti'a,     II.. 

V,'>    An   opposition  I'ontanunjt  an  <A>x\wi 
a,;n,i;iU.,Ht  a  plactMiot  wi.hin  a  ni.lu  ot  tl,.-..d 
lu.u.s..   svill,   on   nu.tion.    lKMvj.rU.l_  vntlj  .H 

S,  C.IHT?;  ^'  '"^^ih  U.  ol  P.,  a.  t.,i.'  ^-  '■ 


aciiuirt'd    'mi'   in    tin 


liiilian    tornlory, 

h  c.  c. 


II.  Dk.i.ay  to  AcQiii"'" 

3G7    A  rosiiloncf  of  a  year  ami  a  .lay  i.-^  not 

IL.  C.L.J, 'J7,S.C,  iM'i)!  (Jt,t, 

III.  El.Kl'TIOX  OK. 

^(i8    If    an  opi.-.-itiou    doc.    not  .'ontain    an 

^Sn  <^y^^;k^,X^  ^,t^i>^^ 

^;S^^i;K'ki'^]e't447«,k,B.I.21; 

^^iy;  liuf/icZJ, later,  that  an  oppo-tion  ma.lo 
throu"h  the  ministry  of  an  attorney  w.ll  no  be 
li«n  is  ed  on  the  ground  that  .t  does  not  contau. 


IV,   How   ACQl-lBED, 

370    A  iKjrson  coiiiinjJ  to  any  place  in  1/ 
Canada  with  the  intention  of  residinf.' I  iw, 
nuire..  therehv  a  don.ieile,  an.!  '!..  inlfUtMi mal 
\\,  proveil    hy  I'i^  ^"^t''lr\rlr  iKr''-' 
81  C.  C. 

V.    INDICATIOS      OK,    IN     AkKIUAVIT    Full   (\ 
I'lAS. 

377  In  an  action  commenced  by  capia.s  M 
n.ntion  was  made  LMpia^  l.he  wnl  on  tl,..n«J 
of  irre-i.larities  in  the  afli.lavil-//d./,  tlunj 
?,laintrifhein,'.lescrihedas.,ftheC,tyolM 
ton,  Canaila  W.'st.was  a  -utheienl  n.| .«!»; 
hi-  domicile.  Bar!/  v.  Mny,  !•'  L.  I.  K. 

VI.  Of  a  FiuM. 

378  In  an  acti.m  hv  a  Wrm-Hehl  tkulj 
plaintitls,  hcinj:  n>erclnuits  an.l  I"«";^;1 
allej,'e  their  .lomicile  t..l.e  where  th.'S  t  ■  J 
tlu.ir  hnsiness,  an.l  were  not  h,)un.l  to  all  -■  j 
,l,„„i('ile  as  heing  at  their  place  ol  r  -i-tal 
Jaiirier  et  ul.  v.  Lemesiiner  d  «(.,OL.ti 
177,  S.  C.  IHiJG.  ,        , 

37'J.  Hut  where  action  wa?  liMu.irlit 
person  descrihinjj:  himself  as  „l  the  fityo.  (^ 
Lc,n.erchant.uhenheres,d...lnilaoiaia,,«J 
,la:v-7/./.^thataplai,,titfniust;I.H.nkl^ 
lelf  as  of  the  place  where  he  rc-ub,  Jftl 
V lu.r..  he  traniaelH  his  hnsiiie.s  D»i«jj 
Bell  ct  at.,  0  L.  C.  H,  I7«,  S.  C.  IsoO. 

VII.    WlIEIlE    IS. 

380.  The  .Icfendant  tiled  opiwsitiou  toajuJI 


w 


DONATrON. 


^FKIU.VVIT    FOB   flj 


ponton  thfuroMMil  iliat  !.,■  Iiu.l  i„,tl,r,.n  Ifmllv 
Irvp-I.  in.i-MMi.li  n.-  (1„.  Hr.vi,.,.  wu-  nm.l.nn  I,,', 
liimly  111  tl,<.|„in>l,  uiSi,  Mm,  wli.Tm,  his  ,l,,i„i. 
IV  was  It,  tl„.  niv  „f  ,Mo„tr,.,il  //,/,/,  ,.,.v,,r,. 
|ilii'mil-M,..Mi,,|  111,.  (■„,:, lit  C.Min,  rlial  .in- 
■irtholawol  II,,.  ,.,,„„i,-v  a  pci-H,,,  ,.,.„  have 
^hiloi,cil(.i,i,c,li..ni„l  ihiit  iswhcrc  l,r  <Mimi- .,„ 

i,.ll,fHH   U,„l   ..„C„M   l,is    liviMj.M|„„,j;|,   |,,,M   (illMilv 

l.i;,S.  C.  Ifsr.-j  711  cV:  HOC.  C.  '  "■  ^■•'• 


DONATrOM. 


430 


DONATION. 


-.•|M. 


;i!»i. 


100. 


I  1,  ArcKi'TANCK  or,  ;!sl 

II.  AllKNATION  OK. 
li'/iat  ix,  .'th;"). 

III.  AmiK.ARS   „K  CuAHfiKS    l'N„K|i,  :W,,  ,iS7 

n .  ,?v  Mahiuaok  Co.vriiArr,  ;wm,  ;t.s'j 
,  \.  By  (.■:>'.nors  Titi.k,  .iDO 
VI.  liv  I'AiiiK'ii.Aii  Tit:  :• 
'  l!._  CinuoKs  iNDKit,  :t;):'. 
\  Hi.  Cii.vniTio.NAi ,  ;ii);i. 
IS..  Dki.ivkkv  ok,  .'{|)1,  ;{'J,'). 
.V.  Kfkkct  ok,  ;i'.)(>-;j!ii». 
XI.  I''iiAniri.KNi,  l()()-.|()7. 

.\ir.   (iliATIITOIS,     K).'^. 

.\III.  In  Fhaii)  OK  WiFK 

Vv''Tli!r''''""'    "'''^     ■     '*^;'"«TRATi0X    OK 
.\V.   J.STKHI'UKTATIOX  O--',    Hi),  111 
W'l.   IXTKll    VIVOS,    1(2. 

XVII.  LiAHii.irv  okDonkk,  4l.t-|l5 

vv   Vr*'',!  0«>"MTV    I'hoI'KHI  V,  417 
I  .\.\.  Of  MOVKAIII.KS,    .|l,H     11') 

|ni.  Ok  CsiKurcr. 
Kfei't  of,  .120, 
hierpr'etatiitn  of,  421-12'{ 
HA((/  in,  (24.   ' 
XXII.  PiiKsiMi-Tiov  ok  Fiurn  ix,  .12'). 

•\.\     I.    I'KOIIllllTION-  TO    AmKXATK,  42ti-4'"t 

U  V.  Katikicatio.v  ok,  4;{(». 
IvYvJ;  l^pii>ATioN'-K,  4;f(M)2. 

IvVV     ,  ^^^■^"'■"•'"N-    'V  l»KKI>  OK,  44.3. 

Ivvvi  ^."■"■''■'^  '^"''  f^"^<>«.  150,  4,')1 
I'VVY  f  «'""■'''  "''  '"-^"T''^  >'NI)KK,452. 

Cimsorts,  m,  458. 
•V/hom,  4,51). 

|HXV,  What  i.s,4GI. 


f^-  Tli,.|,lal„tiil  -,„.,|,|,„  ,i,.fi.„.lanl  forth,. 

;v ';^;^Hl..|M.  ,h.,.,|  ,,(■  ,|,.,',a.i,,,,-  .,.,,„,  h,'" 
hail    lakcii  |mi,<si.>,mi,,i,  i,|    iI,,.   ,„. ,,„    ,,        •  ' 

;i;.na,..ii,a,li,i.oha,....i.,V:;4'r;^,,  ;:;;;;;: 

l.u,ri.  anil  iv.iliuii,,,  ,,,,),, /,,.,,,|  ,,,.,,, ^^V^^ 

i-.ieMi,..i,....,,or,i::,,!;,-rn,',,S;,D'r^ 

l"^".'*-'  "I-';  I I'^ <■  til.'  ilehl..  ,,',■„ 

MMcslii,i,,Hhi,i      ,ai|  1,,.,^,  ariTi,l,.,l  I '    ,i        ?  ■'" 

.u.h.ui,....,,,,,i,,,,n.i;:;;j:i:i  :^j;:S;- 
uhi.h  «,„,iii  o.,ahi.h  tiu. ;  I ' .;'"  he" ::;: 

i.iU.iv.kMl,  ,hat  ,H  the  ,lu„...,  (o  aiTopt      /C  ,> 

.■JH.'I.  The  mceplanrc  of  a  ilnnniNit,   i.„o 
retroactive   wl.J.     /,,,,  ,.  \^:Z!Z  !       ^^ 

■5Hf.    Ihe   hiishaiiil  oi    the    (leliinlinK    ;„   i- 
•""■•ria^-e  eo.it.act    with    her     a  ■       '  '  !'" 

f:;;:iiu;ii';i,:M;;;zxLt,.;i 

C«/»//,20L.C.J.27,S.C.  1875  5  705  C.C 

II.    Al.lKXATIOX  OK. 

.v.S;a,!;'^:L^^;-SK:^;;;-l-;;<,-.su- 


|I.  ACCEPTANTE  OF. 

1^.  Action    WIS    hroii-ht    to    recover    tlie 
!;■  nt  of  certain  payments  stipulatn^  i  i  a  ile  ,1 

I     t    avin  "  ""■  '^"'^'■I'tance  of  the  donation 

KCi     ',rn'  "^  """"■•r(^'^''''  conlinnin. 
Ktf       .'  "''',  ''"'"■'  l«'''»v,  that,  taking 

Icp.ii'Ti,    I       ••■  "^  ratiheation  of  the   lecen- 


,1  .p,«i.iou  toaj^iMQ,  e' \'^SJ  /"W  y^ ^v/y  «<  „,„  0  L.  C.  K 


in.    AliltKAUS  OF  ClIAIUJt'S  UXDER. 

t.ilf'n.sl^l'";'  "''■  '"'°"^''^  '"'•  "■•'■''a'-^  Of  cer- 
never  heen  ilemamleii    l,v   plaintil?    ont  1      f 


77G&788C.C. 


a  ecrtain  iut  of  Ian 
iiiaiiitaiiiiiiir   the  i.lun 


ahvay.s  neglected  todu/and 


siiliject  to  the  cl 
or,  uhioh     tl 


m  oi 

large  of 

'.-'    fon    had 


tlic  plaintiff  claimed 


•  I  I 
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DONATION. 


DONATION. 


432 


\i3 


I 


I'",   .m    I 


that  tlir-  cliartrc  of  niaiiitrndnce  wft«  worth  at 
IfOHl  fight  ilrllarH  per  nidiith,  atul  iiskcd  tlmt 
till'  (letfiidiint  \)c  condeinneit  to  pay  him  al  that 
rate  tor  the  twflvt'  yearn  whi(di  had  I'lapHccl 
iince  the  date  of  tl;e  tU'Vil—Hehl,  that  under 
nucli  an  uiidertakints  no  rijrlit  to  nrrearH 
■ccrued.  Vhaihr  v.  ConlUe  et  «/.,  7  L.  C  J. 
29',8.  C.  lUtiH. 

IV.  By  Mabriaoe  Contract. 

."JHH.  Action  in  revendication  of  fo  tnanv 
nharcH  ofun  iniinovfaliie  wan  hroii^hl  by  the 
piftintitV  as  tutor  to  minor  children,  httHe<l  on 
a  inttrriii>;e  ('ontruct  in  whicli  the  inrmove- 
ahle  in  oueBtion  wa«  jriven  to  one  of  tlic  con- 
eortH  tiy  an  ascendant— //«^/r/,  reverHinn  the 
juditment  of  the  court  heiuw,  tliat  hucIi  a  ^itt 
(lestineil  to  enter  into  the  community  had  the 
effect  of  a  moliiiization  of  the  property  witliin 
tlie  meaning  of  the  law.  hut  thatHuch  inohihza- 
tion  had  no  etl'ect  except  as  re^ardn  the  eom- 
inunity.and  lietween  the  consorts  themselves, 
and  tiie  colliiteral  heirs  of  the  consort  m 
whose  favor  it  was  stipulated  could  claim  no 
Tiirhts  in  the  property,  Charhboh  en  qiial  cc 
J&ey,  2  l>.  C.  k.  2\X  Q.  B.  1H52 ;  VMt,  0.  C. 

3H!t.  And  where  a  widow  claimed  by  opposi- 
tion the  value  of  a  real  estate  sold  in  tlie  Iiaiids 
of  the  representatives  of  her  hiishand,  which 
proiR-rty  had  been  given  to  her  bvdeed  of  dona- 
tion du'ring  the  community— //e/(?,  that,  not- 
withstanding a  stipulation  of  mobilization  in 
the  marriage  contract  between  her  and  her 
husband,  she  could  renounce  the  community 
and  take  back  whatever  she  brought  into  it, 
and  that  notwithstanding  that  such  contract  of 
marriage  was  executed  previously  to  the  Kegis- 
tration1)rdonnance,  4  Vic.  ca)).  'M,  and  was 
never  registered,  the  claim  of  the  wile  in  such 
case  being  rather  in  the  nature  of  the  right  ot 
property,  than  in  the  nature  <d' a  hypothecary 
right,    'habrecque  <k  Fkunj,  1  L.  C.  II.  47,  h.  C. 

1S49;  1396  CU. 


V.  By  Onerous  Title.  * 

390.  A  donation  by  onerous  title  does  not 
renuire  to  be  registered.*  Latleitr  v.  Girard, 
2  1.  C  J.  90,  Q.'B.  l^<54,  &  liochon  et  ux.v. 
Duchene  et  »tx.,  3  L.  G.  J.  183,  S.  C.  1859. 

VI.  By  PAKTicri,AR  Title. 

391.  A  donation  of  things  specially  desig- 
nated is  a  donation  by  particular  title,  atid  tlie 
donee  in  such  case  is  not  held  personally  for 
the  debts  of  the  donor.  Paiiuin  v.  Bradley 
etal'uL.C.  J.  208,  S.  C.  1870;  780  &  799 

c.  c. 

VII.  Charges  of,  Under. 

392.  A  donation  which  provides  for  the 
board  and  lodging  of  the  donor  in  the  house  ol 
the  donee  and  at  his  table,  does  not  confine  the 
donee  to  a  residence  in  the  house  given  by 
the  donation.  The  donor,  if  it  be  not  otherwise 
provided,  must  accompany  the  donee  to    the 

•  Obsolete,  see  804  et  teq.  &  2098  et  aeq.  C.  C.-Ed. 


houne  which  he  c)ioo»e»  for  hid  dwelling,  or 
forego  the  advantBge  of  board  and  lodging  at  tl,i> 
donee's  exiM-nse,  Oai/non  v.  7Vem'>/i(y,  2  K(v. 
de  I>g,  209,  K.  B.  IhI'h. 

VIII.  CoNniTioNAi,. 

.393,  The  father  and  mother  of  the  (lifcndant 
bv  deed  of  gift  tramd'erred   to  him  in  hi.s  m- 
tract  of  marriage  all  their   muveablp  i)roi)prlv, 
(in  condition  that  he  should  support  tliein  Hur- 
iiig    their   lifetiine,  and    when    they  diwllmrv  | 
them,  etc.,  and  nhould  also  pay  them  a  lii'e  rn: 
of  fHO  per  annum, and  subject  to  the  aildiliorMl 
condition  that  he  should  by  no  means  nlicnai. 
the    said     property  under  a  penalty  lliat  ll- 
moment  it  passeil  into  the  hands  of  stranpM 
la  rente  et  peunioii    vi(ujh-t  derrait  doulile  h 
juste  mi>itif',a.\\i\  judgment  being  had  agaiihtl 
the  defcmlant  bv  the  plaintiff,  the  donor  onpojcj 
the  sale  of  the  property  until  he  should  l.ecul- 
locafeil  for  a  sum  equal  to  double  the  aiiiountj 
of  the  liferent  stipulated,  in  accordance  with  [ 
the  above  clause— //«/(/,  that  the  donor  conll' 
not  recover  and  the  optxisition  was  disinisscl. 
Giqnh-e  v.  Giiiiiire  &  Uii/uire,  6  K.  L,  32,S.(' 
1H74;  782  C  C. 

IX.  Delivery  of. 

.394,  A  donation  of  nioveftbles  without  trili- 
tion  is  null.  Gaurin  v.  Caron,  2  Hov.  AeUi] 
27(i,  K.  B.  1821  ;  77()  &  795  C.  C. 

395.  But  a  donation  of  moyeables  in  n,  mj 
tract  of  marriage  does  not  require  ilclivmJ 
W/iite  V,  Atkins  &  Smith  et  al.,!)  L.  C.  R.  42(i,| 
S,  C.  18.)5. 

X.  Effect  of. 

39fi.  A  deed  of  donation  stipulated  tliat  ate 
the  death  of  the  <lonor  his  son  sluiiilil  licii-Di 
fructuiiry  and  his  son's  c'.iildren  proprietor  i 
certain  leul  estate,  and  that  in  default  J  m\i 
issue  the  property  should  belong  to  the  oIm 
lieirs  by  the  donor,  wdio  should  enjoy  and  JisJ 
pose  of'^it  in  such  manner  a.s  the  (fonor  slionl 
direct  by  his  will— i/tW,  reversing  the  iaJJ 
ment  of"the  court  below,  that  this  stipuM 
did  not  operate  as  a  substitution,  Imt  hivl  ikl 
effect  of  creating  a  conditional  reversion  of  ill 
property  in  favor  of  the  donor  and  Insheirs.ail 
that  as  "the  right  reserved  to  the  donor  formf^ 
part  of  his  property  during  his  lifetime, aoi 
ills  succession  at  his  death,  and  pii.'sed  bv  L 
will  to  his  son,  the  latter  having  died  chiUie.| 
couldunderhistiuher's  will.by  hi.fown.di^foj 
of  the  proiK'rty  as  he  thought  fit.  Ditfmixdii 
&  Jlerse  et  al.,  17  L.  C.  R,  &  3  C.  L,  J,  %  U.fi" 
1867;  928  CO. 

397.  And  where  in  a  deed  of  donation  W 
father  to  son  it  was  stipulated  that  if  the  A'Sfj 
should  sell,  exchange  or  give  the  Paid  prffj 
to  strangers,  or  do  any  other  net  oqiiivaleiiltcill 
same,  etc.,  he  woulil  be  held  ami  oblit'Oil  I'j™ 
to  the  donor  the  sum  of  $200  at  the  tiinool  r 
passing  of  such  deed  of  sale,  exchange  or  i;* 
Held,  that  such  a  clause  was  not  coinnii:is»^ 
but  was  a  charge  on  the  donation  e.jtit'il'f' 
soon   as  the    property   should  he  sol.i  « (^ 
changed   bv  the  donee.    Cheval  v.  Mcmh' 
L.  C.J.  22D,  S.  C.  1862. 
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•^••.  »n,l  ,1k.  .1..  e,    ,  '    Jr''«''?  ''"■  ««J"cti„n. 

"«r'-i„«e,  »v!,|,  i„,        '  J*^^'   l^y    '^-r.trftct  of 
.ropi.rtv-/y,/7.  thai    I  '  ,•'    '"'P'"-«t'"n  of 

""■'lunation  .va/va,,    i  '''">'>-r~IIel,/.  that 
to  sl.oiv  ll„u  ,1  .'  :'!";'"'.''"'.  "'i'"'  l.eing  nothing 


XI.  Frai'dulent. 


™u8e,  but  »vithout   r.S,  '^  'iV'"*"*/""'  '>'  tho 

l™r.''frrrc.J   the  proper tv   tn  H   ""'"*^"'"'<-''.  I>e 
iru«t  for  hi.s  credtorX.o  i'';r^''''''''*''''  '» 

W,  the  defendant  ^'tl^''car,    "ti"  "  "'"•'' 

hi.  brought    b;.   the   tu  or   ofVl-     '*'  '*'''•''' 

hww  po«He«.Mlon   Iron,   the    (../''""■'■'^   '" 

Wllant  then  infrv^n   I     !„        "'''""'     ^''"' 

liieinsolveni  estate  o  t      J,       ''  "^'a^^iKnee  o( 

V»«rf*  in  the  ale  t  'hr.i' '*"'"' ''"'■''*'''• 
hfnnug  the  'iecinion'or  U,'  J  !  :;","'"/~//^''A 
1  ader  the    circumstances     L   w        ■"'>  """ 

'.inted  with  fraud,  and  the  ,Lm "'""'""     '^«« 

hm  obtained   hi«  1'  '1^""°'  'V'''"''  "'"' 
Jninioveable  from  the     «sS  '  P'lrcl'Hse.J  the 
I'^eliferent,  and  «on  e  t  nS'r     ''    ""^J'''-''  'o 
|Mppellunt  with  wl'rrantv  Ig^^"^^^^^         ''  '« 
I'-ances.    The  yearpreviouH  taT     "  ^"cum- 
|fn«orof  the  Nfi  rertS-rred  n"*  ""^  P'"''- 
|«ci  of  donation  to  the  chi Mrl      ''""  «af"e  b^- 
Ifeh  wa8  accepted  b/t;'^^^"  'f  "'e  done,s 
|kepre.ent  action  was{,roCht  L  """  ^**'"»"'' 
I'Mren  ,o  have  the  p  o^ertv  it^  ""' *?' ''"'■^'^ 
l»mi  hypothecated  (or  KLp  J^f'''''"  '^*^- 
Vmh  life  Tm~Held\  reveri"'^?/  "f^  ;'"'''"-8 
re  court  below,  that\hra„d'V'J^«'''?"' 
r  «  arrears  of  life  rent  to  1 1> n  ,    •  .^  donation 
Mupt,  «uch  rent  bei.g payabk  ff  m"  ^'^  '!'^ 
F  himself,   who    neverthelriL      ^  "'^  "«"'<- 
hi'on  for  his  children  at  n?f  W«''  the 
ffiwge,  and  the  sale  of  the  . '"*"""8  '"'« 
>Pemt.ve  as  regards  The  r.,rMP''°P'''''^'  ^as 

|«'On„asdeclied  fraudiEtl!!"'  ""{^  "'« 
■'Bors  were   no»  r.„..,'  •  "t,  aithouch  tliP 

Pki803C.C  '  ^^'  ^•^•446,Q.  B 

NX'Sirn'r S ■or'"  "''''■^ --.  'he 
t;'"^  extinguished  by  tE.".^  •7  '''^  '"^ 


to *l.ow  that  the  so„     '    '     '^"''"^"'^^  "othing 
tl-e  property,  or  tlim    I,        '''■  P»"'  ""ything  for 
'"ore  tlian  . ,  arti  il  t    ,    T'"',  ^""  '"'y ''""»< 
Pry.erty  fron   fhegrasn  .  1 7''"  "',"  ^'■'"'•'»»f« 
V. y//v-«.«(A  Hr.,,,,   iPr     "^^reditorn.      ffarrf 
,   40ti,  A  de"  :"  do  a'^i,^  []■■  ''■  'i^'^-  C.  K.  1865 
beconnidered  frami   le '?'  ."^   '''■'''  ''«''"'■'  "i"  "ot 
.creditor  of  „„  ."    o  ^4^  ,,t7'','*'='"^'«^"P''i" 
hirn  eighteen  months  in    '' •'"'^«"'«'"'  "Kainnt 
"'•  Jonation,   w    ch  wal  '.''"'?'  \P  "'*"  ''«'«  ol 
«"leration.     JV^^'-,    •  T  "'"''1  or  gooil  con- 

sintT  to^hJrb;::;iU''i;';:!r''-'''^'  '•-.» . 
-i"t';?a,^i"i;tr'i?*^^ 

Xn.   ORATllTOrs. 

agSt!CSt5&S-^ah,pot,.ec 
question,  under  a  donRtinl  V^  ""-  Property  in 
'n  favor  of  the  >lVoTZ7^^^^^^^^^  ^^''^ 

tion  was  d  titre  gratuH  I,  1  '^^  "'"'''  ^ona- 
«'•>  5  L.  C.  H.  296  S  C   iss^^''^^-'  '■  C<^rtie,-  et 


XIII.  I.v  Fraud  op  Wife. 


m  A  ^ 

F!K&«rd''S\r'--'eof 
pntclwraingtobenrl  '  , ''"^  <^a"«e,  the 
f  "»'ion  from  tlie  dt&„T  '^'•, '?"J«.r  «  deed 
I  ">  'be  support  «n5'°  '"«  ^'fe.  sub- 
KbutoD  conLt.^^  maintenance  of  the 
hatandiSg rAS*''""  '^^  donation  wa  ! 


o  set  aside  Pi'd'So^S,^-.  brought  action 
'"'« band  to  the  defendaS  bl«  "i  "■","'  ''«r  late 
made,  as  she  alleged,  „?raudnf  I  ■^''-  t^^^^'^^i' 
alleged  also  havin."  be^n  •^'5''  '''«'>'«■    Sh  J 

;vith  stipulation  7commuZ"r^,  "^  "'^  '^°"°'' 
contract.    That  the  Dronerfv  '    "'eir  marriage 
been  acquired  bv  nn.V^P^'^  '?  question   had 
Thather^atehu^ba      had'"^  "'^  ;=ommunk^ 
'"  question  to  the  defendant^irn     '"  ^'•"P^^y 
band,  was  sufferin  j^fro..,  „       -^  be,  the  hus- 
which  heshor%er^^r/s'd!er  ^'^t  '■'•°''' 
o  set  aside  the  inatio^.   td  L  I    ^°"«'»sions 
the  property  in  auestinn'  Tx  °  '."**'«  one  half 
ber  In  1^11  right  Ind^"  If'*^''^  'o  belong  t^^ 
according  to^  other  «t„fi,^'  '"»'1'°  "^^^^ct" 
contract,^  providing   for  m  ?"  '."  bermarriagj 
usufruct  to  the  survivor-Tw*'    donation  T,. 
judgment  of  the  oo,,w  ^7   •  •  '  reversing  the 
thaf  the  donor  4d^a"lhOr.g'na   .i..risdict.,on; 

t'on  and  that  t  lere  wa^^''    'i'^^''"  '"''b  dona- 
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XV.  Interpretation  OF. 

.110    Whereby  aclnuse  in  a  deed  of  donation, 
,vith  subKtitulion  to  tlie  cl.iklren  of  the  donee,  it 
was  permitted  to  alienate  the  property  a  coLs/./K- 
ii<,H  de  renlc'm  case  it  were  tound  liy  e.xperts  to  Ijt 
a     a   t  i    m.  to  the  chil.lren  of  the  donee  to  do 
^  'l7A-/r/,conlivndn^  thejnd.n.ent  ol  the  con. 
below,  that  such  provision  w.mld  be  ^^i^";';"    "' 
ertect  l)V  the  cuurt  vu  a  report  ot  experts  i     a 
action  {.V  the  donee  prayin,L' to  he  au  huii/.u 
o  sell,  althou>rh  the  donee  had  no  children  and 
was    not   likely    to   have  anv.     /-'''■^;'''.'/"".'/  ^ 

411.  the  plaintitf  made  a  ,lonationo   rea    and 
liersonal  i.ropertv  in  lUvor  of  his  son,  subject  to  a 
,erent,an.UtteVwardsnmdea.onat,oi,c.  o  iK 

real  pr.  nertv  to  the  donee  lor  libs  snb.,eet   t     a 
ite  At    with  a  clause  thai  t^l.MlojmtionJouM 

avail  to  the  .lonee-.s   wile   atler    fl'^V'  ";'  '  ^^^' 
the  donee,  so  Ion;:  as  she  remained  "/^"'V^\' 
but     no     onger,    and    in    the    latter    donation 
Ja  -e  a  dischfr,4  for  the  rent  due  and  to  becoine 
%n-  under  the  tirst  donation.     The  donee     u  ing 
.hcHJ  ami  his  widow  havm-  r..-marrie.l-y/(/  /,  >" 
Mtion  bv  the  donor,  that  the  iwodonations  must 
be       u!' together,  and   that    the   -|vh     ||^ving 
Lome  void  thclischarge  comamed  m  i    lid  n 
toko   awav  the  plaintill's  recourse   tor  the  rent 
Siulatelrhv  theHrs.  donation.  Dalp6..Bro<kiu; 
9  L  C.  K.  50.  S.  C.  IHM. 

XVI.    iN'TF.ti    VIVOS. 

.,,     ,I7,„,   /,v,_Iu  an  action  by  a  widow  to 

5«,  a^ide  a  deed  nf  donation  to  her  ,«on,  which  was 

„ude  bv  her  conjointly  wuh  h.M-  1"';^';""'      .'?^ 

iHVs  bcV„re  the  dealh  of  the  latter- //cW,M.a   . is 

appeared  bv  llie  .lee.l  that  the  latlier  did  not  at 
he  time  ot  its  execution  contemplate  that  his 
Heat  was  so  near  at  hand,  bnt.on  the  c-mtrary, 
h  had  .nade  the  donation  subject  to  a  lite  rent, 
which  showed  tliat  he  anticipated  livmg  or  some 
Ht  thereafter,  that  the  donation  cou  d  not  be 

"id  to  have  been  made  nwrUs  rausahnt  was  a 
v^d  donation  inter  miv,.,  and  could  not  on 
the  grounds  alleged,  be  disturbed.  Eauhe  v.  Ahe, 
1R^L.77,S.  C.;762C.C. 

XVH.  Li.\BU.nv  OF  DoNEK. 

413.  Where,  subsequent  to  a  donati.m  by 
mrticular  title  to  the  auUnr  ot  the  deleiidan  , 
i^H  e  deceased,  the  brother  of  the  .lonor  obtained 
iud-ment  tor  a  certain  sum  ot  money  against  the 
•vacant  estate  of  the  latter  in  an  action  en  redd,- 
lum  de  romvU,  the  said  donor  having  had    he 

;lgemcmt\,.\he  property  of  his  hrotfler  during 

«  absence   from  t"l.e  count ry-//<;W,itlx.>    the 

ore  pro<luction  of  such  judgment,  an.    withou 

being  neccHsary  to  prove  that  the  ,leb   e.xiste.l 

rior  tS  the  passing  of  the  donation,  otherw   e 

iian  by  what  was  stated  m  such  judgmcn  ,  that 

le  donee  was  liable.    Aylwin  et  al.  v.  Ahopp 

Wa«.,5L.C.R.  367,  S.C.  185.5. 

414  Donees  who  have  Income  heirs  at  law  ot 
the  donor  by  reason  of  his  death  since  the  dona- 
iLn  cannot  plead  the  prescription  often  years  to 
a  hypothecary  action  brought  against  then. 
?es  Stig  the  property  held  by  them  m  virtue  ot 
Buch  donation  unless  they  have  renounced  the 


succession.   Berthelel  v.  Dease  et  al,  12  L.  C.J. 

"  415  '  Uonations  entre  vifx  are  sulject  to  be  n- 
turiu'd  bv  the  donee  when  .■alle.l  to  the  succe>su,,: 
of  the  .lonor,  even  under  the  legislation  ot  1 1  iU 
ISOl  T(i)i)Hiiic(iur  et  >ix  A'  Salras-,  lo  i..  i  .j. 
lis,  Q.  B   '^71 ;  712  et  .w?.  C.  C. 

XVMI.  N11.1.1TIFS  IN  Dekh  of. 

11  (i  Where  in  an  action  to  set  asi.ie  a  >M  „i 
,l„uation  it  was  allege.l  as  one  of  the  gr.|U',,U  m 
„oti..n  that  the  n.itary  before  whom  the  dee.Uvas 
,,a..,.d  WHS  blind,  aii.f  was  theiTtOre  unable  to  iw. 
!„■  write,  and  that  the  .U'cd  was  therej.a'e  iinll- 
11,1,1,  that  as  th.'  pr..of  showe.l  that  he  was  ,„,. 
,,l,sohitelv  blin.bbut  coul.l  see  sulhcuntlv  to  s,,- 
his  nam...  which  he  ha.l  .l.me  that  the  decl  ««■ 
valid.     Ifahhc  y.Alie,\  K.  L.  <7,  S.C.I-    . 

XIX.    Ok    COMMINITV    I'ltOl'KRTV. 

117  One  i?edard  after  the  death  of  his  tii-i 
wife,  with  whom  he  waseomm.m  as  to  proiKTlv 
made  a  d.mation  ..f  a  eoH'/)/('/  ol  the  (■ominumtv 
with  ..nerous  con.litions  attache.1.  But  sev.-ral 
cliil.lren  survived  from  the  marriage,  so  thut 
Be.lar.l.  the  father,  bad  only  the  ''ightto  wie  Imi' 
ol 
ri 


le.iai.i.  .Ill  I'"'"-' '  "* ;■  '^.       ,      ■ 

,1-  <u.di  comiuet,  whereas  he  gave  it  as  havmj;:. 

ri.ri,i  to  the  whole.     The  d.mation  was  ina.ltii, 

consi.lerati.m  of  XW  «/n-c.t  an.l  certam  alini.i,- 

tarv  charges  to  be  paid  during  his  htetinie  iiii.l 

tiuit  of  hi's  seeon.l  wife.     1 200  Iwres  were  i«ii.l ,« 

the  time  of  passing  the  deed      1  he  action  wa- 

brought   for  the  recovery  ot  the  balance.    ]!,.■ 

(iefemlant  pleade.1  that   plamtift  was  never  jir.- 

riet..rof  the  whole  l..t,  an.    that,  being  eiititbl 

,,  onlv  half,  he  could  only  c  aim  halt  the  niomy 

The   ;iefen.lant  also  allege.l  a  subsmue.it  ray- 

ment   of  300  Mores,  maki.is:  halt  the  piiflia*. 

ov   and  that  the  other  half  belonge.!  to  „■ 

children  whose  rights  he  hn.l  p.;rchase.i,  witL  ilif 

oxception  of  two  of  them      Ju.  g.ne.it .  is.m.sini 

tbo  action  was  confirme.l.   Fletclier  ^■.Itnllal'l 

1  L.  C.L.  .1.20,  S.  C.  R.  l«t)5. 

XX.  Of  Move.\bi.es. 

418  In  a.i  action  torevendieate  a  piano claiiii.>l 
bv  the  plaintift-i/e?'?.  contirming  the  jmlgnifiii 
ol  the  court  below,  that  the  gift  o  movea 
etleets  bv  parents  to  their  chil.lren,  t..ll.mc.l  } 
t,.a.lition' and  possession,  is  complete,  wit  i.mtlr 
necessity  of  any  writto.  contract  mes.iihM.j 
."ame.     Mahoney  &  MMeadu,  15  L.  I.  R.ii^.  | 

^419  A  gratuit.ms  .lonati.in  of  nmvciilte  111 
Mivv  1863:  without  replacement,  altli.nijrh  1» 
^:i;4ist^ti...intheWist.T.>;h-;inkto 
cile  of  the  .lo.ioran.l  .l.,nee,  was  he  .1  tu  « 
operative  .vs  against  ...st.Tio.^  creditj.rs^^  Ikm\ 
V  Lefebvre  &  V'tmM  et  id.,  U  L.  t-J-^'^ 
C.  C."1870;  808  C.C. 

XXI.  Of  UsiFRi'cT. 

4'H)    EfTi't  of.-Thv  .h.nati.in  of  the n.-iilW  I 
of';:ni.nl.veible.ioesnot.lis.mr,e.M-l 

fro...  the  obligation  t._.  pav  ci  y  taxes^  /|e  L^ 
,yratwn  of  Montreal  v.  DiniajatU,  -^  K- 1- ^* 
„C.R.  471,  C.C   1871  ,,„,„„  .„v..  10 1 

421.  Interpretation  (/.—  I  be  nonw  c" 


XXII.  Pkesumpt 
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-.bHtit„tc.i  (C.  '  \.      X:V-    "--^"l''  ""Mai,, 
7fe''/<«^0  to  thosa      c  r^  '- 

'l'"'eo  Jici  wifho,,.  Chi   1  '  ,      ,  .     '•   '"  ''''"'  ""' 

l'rother.san,l,si.„Jr"^    ^i,"^:^"'''   ■•^■v<;rt  to   Ikt 

lobe  dividcHl  hctucen  the,    /,"""'''"'-''' 
rt.vcrsi„f;  the  i,,,!..,,,  ■  (    ,  ,    ' '"  ""'<"'!-/M,/, 

(iescr,bi„(r(lie  ri,.h,«  ;„,  .  ,    ,  "  i  <w'iii(ioii   as 

-ioneo,ma;i:^i4  Kit:' "'"•r"^?'^-''- 

lie  enjoyed  hV  a  ner.,,  ''-  "J^"""  "'e  i-i^rhts  („ 

tl,eg'.,ial  •;,',;  'r^''  ''f  •"//-■'//.//..,  if 

■-•it"tio„  a>,.l  ,,o(  n^ere  V  o     n^       '  *'''''''"^'  "  '''"''- 

accr,.ed  to  ,he  m^v  vin^,  ,;;■,  '■"r''*'''''^  ^''^'''''-'J 
423.  And  in  anotl  e  "t.  f     ,  '''l'^"^-'     ^\>- 

[njoyd  Cy  /hen,  .lur  ,.  t    .  Hifi^H^^"'''?  *"  ''^ 
t^  then,  to  be  tran^n,  Ue     i,  '""  ""'-^'  ""^^ 

cl,ilrfren  born.and  to  ,  ■   ol  '     fT":'-^  '«  ''"•''> 
Ihe  sai,i  grandchi  dren  o,?  '     .  ' ''' T"*''*  '"'""'J-' 

..otasubstTtution,a,,K  u,c So^^^^^^^^^^ 
'I  the  "sufr«ct,mri.s    Lt  nan   u  :  ?/''  °'""« 
>o  the  usufructuaries  m  rvi^^n  r      /?  ^'  ^""""^ 
Gnum  et  ul.,  3  K.  L.  4«  's  ^Z  18n  ^Ig'c  c' 
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^Sai,fi;;l;::S:i,/i[j-^adgiv^ 

'""cr  or  his  u  ia.,  and  "k  >n,ri   •"!"''  «'  *''« 
'"tl'er  or  M,othe,.  1.    u'',,,  ?";/■"«  »'efore  hi. 

""ivei-sal    le-atee    , n,;-  "'  '-'""-'""ted  he, 

brought  actio"  -//A/''   ..^'-f'""''  tbe  dono 
t  H.  Superior  Co,>rt    ..'eV     '^'^'^  '"^-I'-'^-.u-ntof 
ilonor  had  the  ri.-ht  t,.  ,  Ji  ■ ,  •.'  , '  '^^>  "'"t  tlie 

'  ""o--,  a„,l  that,  CO    eqS  '',  '^ 
iloneecOMlerreduori.dit     ■nr-''     '"-  "''"  "'  I'"' 

i.^^.of;K2^^SH'r? 

•'i'^ited;,l:f,.2^;-,;;;,-;-i'2;ionatio,,pro- 

alterwanls  hrouVht  act  m  .  ^  /lius  ,.„.,„,  „,„, 
on  account  of  a  eae  'the  t  «^"J'' ''"^  ^le.ni, 
vpar.,  made  by  tl,eCu  , ,,  P''"'*"^'  '"''  "''"<^ 
.Iclendant,  the   .aid  Tea  If    f^''^  '"  'V"' ^^'  '1'^' 

<""'j«i  by  the,,.suf;LS  ,•  ;;^'f,"''''j''-  ^',  ?••«- 

tage  of  the  property  .'n  in,',  ..  "^  ^""''^'"'Jva"- 
pair,.,Vhich  l,e'  ess  .e  ,,?'[,''"'"'?'«  '»"J  ''e- 
-Jfdd,  that  tl  e  nrobibi  r  •  '"'"f  "■  '«  "">ke 
"ot  be  invoke  ^p^^i ',?'''  :"«''  C''^'-'  could 
.v«'r.s  did  not  an,o  m      -„.       r  '""'?  '°''  ""'e 

-SJi:a:;!S;,|:j;j;i-te  contained  in 
""ly  with  re,spect  o  th  ,  1  ]'*" '"1'^  "^  ^a'''! 
siiown  bvexptrtsto  hoi  I  "'"■'"  "  •"'■all  be 
a>.  e^cpertise  ,Ti  1     j^^!'''^''^'"''°"«  '''tie,  and 

l;o  ders  by  onerou.;  ti?  "S^),;'"'  "j''"  'I'e 
^^-^«*«^  5  K.  L,  57,  S.  C.  1873,970  0^1'"*"'  * 


-"^XII,  Presi-mptio.n  ok  FitAii, 


.V. 


bSti^'r^KSre^.^.r^andaged 
01  the  annual  revetii.e  n  'the  .,',.  '''"^^!''''"g  balf 
tesetaside  for  frZ  W^l  p  .■^'■'''"'^'fe''^-''"'  ""'>' 
not  rebutted  by™  e.'.ieotc  -"■''''?"  "^'''•''"^  ^'^ 


XXrv.  Rat 


430. 


FICATIO.V    OF. 


\^(nmrx.noiceau,  2Kev.de 


-'■g-  209,   K.  b'. 


,^^^ni.Puo„,mTi„.vToA..,..v.„,:,..eAuK.v- 


gave  th^i£;^,:Kp?;:i;:]tt"  ""^  ''«-- 

ownership  to  another  at  tKD  o?^'  ^H  '''^' 
tuary,  binding  theniseKoo  .■..""'  usufruc- 
tl.e  clonation  «iU,i     eii  ft  L"  ^'''/T  """^  «0"«"» 
of  the  u,sufruc    a,T  a!   ,'!T  '"^''  '^'''  -^eath 
tl'f.n  to  do  so  o  rjVfS  IZ  r"°"/"  con.pel 
"'>  the  ground  tliatthe  lef.^    r'i'  '^""urred, 
tlie  plaintiff  so.S    to  hat    ''''''^''*''°''  ^^'''^1 
set  out  in  the  dXratk),    In/^'f""'?'^  ^^^^  "«' 
^iJeration  ha.l  been  -TJe  '  and  M  '°  'J'"^  ^  *='^"- 
""seto  ratify  was  on  v  A  , '  J  ""■'"^'■'' '''*' P"-"- 
could  not  be  entbroed-l;7tCf^',-'"'"f'  ^"^ 
ratification  did  not  requS  to  be  s  t'n'/'-'^,"'" 
^'-!r«t,on,  and  that,  :i,he£e;^.l-[i-tie 


|''Thi8do„aUorma r'n'  ^'^»^r«'-'''l  »«  'oHo.vs  . 
I" 'ion  that  t  e  iiSil  "f  >'     "'  '•^■^P'-«««  ccn^li- 

fea||.£ec^'  tU't 


t'.  tiie  hvn„tu„°'''"''^''^"'^  that,  cons 

|«11.   «v    wJ/"'"''^  K^'  "'^'  -lon'o-were 


XXV.  Regi.stiiatiox  of. 
«'--,  2  Re.  de  Leg.  r09,'°K^:'^B;  is'S^f  a'lo^O 


*  Obsolete.   Bv2innr  n  nii       ■ 
registared  wltl,f„     ,i,V;  V  ""  «""'■  oonveyances  must  bo 
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432.  In  an  action  by  a  I'Vipothecary  credkot 
ior  the  amount  of  hi.  hy«otfiec-HeW,  tl  at  a 
donation  by  onerous  title  .oes  not  "^l""*^/' "^(f 
registered/    Lajieur  v.  Girard,  2  L.  t.  J.  JU, 

^433  ^l5'*a  petitory  action  to  recover  possession 
of  an  i,nmoveable~7/e«rf,  tliat  a  donation  in 
which  ™harges,exceed  the  amount  given  .s 
not  null  tor  want  of  registration  -»"?,'"'»  f  "^• 
&  Duckene  et  ux.,  3  L.  C  .1.  183,  ^- C-  1«-'J- 
±^1    And   where  the  paintift  in  an  action  lor 

deed  of  donation  equal  the  aJvantageB  conle" 

ed  thereby  that  registration   ^^•a*',,"""^"';{^^^«^ 

the    action,    though,  not    '-'?P««l'*"y  ^ro  ^  6 
grounds,  was  maintained.     Foiritr  v.  Lacrovx, 

Ws  brSl   r  :us  undivided  right  in  a  certain  prc^ 

=irs  irtiS'^pB^- 
!^^— t^s:tne^nSr£S 

nearly  an  Equivalent  for  t 'e  prop^rtj  •  /-e^«'^f 
et  al.y.  Creviei-  et  dr.  et  al.,  7  L.t.J.M^,^-  ^• 
1863;  806  C.C. 

XXVI.  Resiliation  of. 

436.  Where  the  donee  by  hisown  act  h^d  je"'^^;;f. 

^^38'^I^te\\rof^a  Jonition  by  a  parent  to 
his  child  the  tranquillity,  the  carrf«i^au^^^ 

tarilv  in  that  condition  is  a  good  cause  ol  rcsiiia- 
tion^of  the  contract.     Couture  v.  Begin,  2  Rev. 

'^'43^9'\^donaUon^bronerous  title,  where  the 
cha?L  are  equal  to^the  value  of  the  pronerty, 
can  lOt  be  rescinded  by  r-«on  of  the  birtt  o  a 
cldld  to  the  donor,  such  donation  ^'"6  •"  ^Ue 
nature  of  a  sale.    Siroisj.  Michaud,  2  L.  C.  R. 

^|^'Sie?i^ndl?'«-tooneofhissonsa 
certtin  vlojny,  subitct  to  an  annua)  rent  and 
afterwards  consented  and  was  P^F^y  "  ^"  "S 
change  of  the  proFrty  between  the  donee  and 

«  Obsolete,  see  804  )t  seq.  k  2098  et  leg  C.  C.-Ed. 
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liis  brother,  accepting  the  latter  in  place  of  the 
donee  fbrtle  obirgatfon  involved  m  the  deed  o 
donation  and  afterwards  brought  action  agauis 
the  d^ee^o  rescind  the  donation  on  the. ground 
of  ing  ati  ude,  which  ingratitude  cons,  ted  in 
o,'   '"^', '  .  „,■  ,i,o  i.Mrlpr  of  the  rn"operty  to  iu 


441 

subject    can 

other  for  hi, 

Begin,  I  Re, 

sec.  3,  C.  C. 

«7.  In  an 

thee  brought 

the  donees  ol 

was  claimed 

under  4  Vice 

as  against  the 

iiis original  tii 

raent  founded 

trationofthec 

5  L.  C.  R.  296 

,448.  Hypotl 

the  defendant 

to  the  hypotlie 

'li'ngs,  pleade, 

The  proof  was 

into  possession 

within  the  ten  3 

livpothec  as  ag 

Held,  confirm ir 

low,  that  the  1 

existence  of  thi 

the  time  it  was  1 

in  bad  faith,  ore 

the  prescription 

'  K.  L.  697,  S.  ( 

Q.B.1871. 

«9.  The  dont 

"horn  action  waf 

the  donation  on  ( 

|if  the  conditions 

claim  the  value  0 

and  in  default  of 

that  there  are  no; 

liaa  abandoned  hi 

|««,S.C.1875;8 

■^X.  RiGHT.S  ( 

,  «0.  Where  a  f 

lot  of  land  to  his  1 
means  of  living,  or 
i«  alienated  or  hi 
'ime  of  the  donor- 
ineBt  of  the  court  1 
land  bv  the  fatlier 
gfound  that  his 
fimm  &  Kierna 

/51.  Action  was 

,  Ma  certain  inimov 
!  arrears  of^rt^  ^f  ^ 

Jfliichahehadrecei 
1 0  the  charge  of  p, 

fonor,  her  father,  a, 
Wgment  of  said  ar 
I  e  Bme~Held,  tl 
l^l'mtift'northepers 
Wothedonati 
Wared  on,  the  piai 
'«e  force  such  cov, 
I   ^^<in(in  et  ux ,  17  L  ( 
446.  One  of  two  co^onees  who  has  p.J '  J  H 
whole  of  an  annuity  to  which  the  donation    g  axXI.  Riqhts  op 

^/^A  third  per,, 
.Obwlete,8ee816C.C,-EL>.  ■^cml,  .1'""^"  P^.^al 

^"=«er  the  anioui:t. 


Se'nS"S^tJSerIa;™rtvtoft,lti, 

he  obSt^ons   contained  i"  ^W  deed-i/«W, 

aintainmg  the  demurrer  of  the  defendant,  that 

C  r  e  "t  of  rescission  of  a  deed  of  donation  lor 

pause  of  ingratitude,  does  not  apply  t«  thin! 

holders    and    n  any  case  the  plaintirt  could  noi 

^'m    And  held,  also,  that  failure  to  pav  the 

liffrenT  to  which  the  donation  was  HiA.ject, 

lou/h  not  a  ground  of  rescission  under  ih. 

French  C^e,  was  so  under  the  jurisprudence  ol 

^"irAnlwhere'to  an  action  for  the  balance 0, 

herdowTy  due  by  the  defendant  under  a  deed  01 

onat^on  from  his  father,  in  which  said  do«rv 

was  one  of  the  charges  or  conditions  of  the  dona- 

Uon    and  the  defendant  pleaded  a  subsequent 

lion,   duu  M  Heed— HeM,  maintaining  the 

r  "is^  f'  he  SntiMhat  as  the  defendan, 

?,ad  accepted  the  cTonation  and  paid  par   ot  thf 

charges  tFiereunder,  and  as  the  plain  iff  had  ,a,i 

no  notTce  of  any  such  resiliation,  that  the  res,  ,a- 

tfon  was  void  a'nd  of  no  effect  ?«  «g-f  J' 

Blaintitt'.    Poirier  v.  Lacroix,  b  L.  t.  J.  ifii, 

fe.  C.  1862;  755  C.  C. 

XXVII.  Reservation  in  Dsed  of. 

443  In  a  petitory  action  brought  to  recover 
r^nlsession  of  a  certain  immoveable  property- 
S  that  a  reservation  in  a  deed  of  donation 
5  a  r  ght  of  habitation  in  the  property  to  be 
acqufreTby  the  donee  is  valid  ,n  so  far  only  a, 
uTconfirmed  by  a  subsequent  deed,  and  after 
acqu  sitfoThas  Len  made  of  the  property  to 
be  thus  affected.  Verdon  v.  Groulx,  1  L,  I,  J 
184,S.  C.1857. 

XXVIII.  Revocation  of,  see  Resilutiox  of. 

444.  A  hypothecary  creditor  brought  action 
for  the  amount  of  his  hypothec  granted  to  h 
bv  the  donee  upon  the  property,  and  who  h. 
sfnce  reconveyed   the  property  to  the  don 
and  it    was  pleaded  th-ttfe  dona  ion  being  J 
onerous  title  the  revocation  of  it  l^ad Jhe  t^K 

Revocation  of  the  donation.    Lajieur  v.  Gm'i^ 
^i45'iiL'caStlegal.pndrightg 

be  revoked  before  acceptance,  LaloidnJ^' 
<i«,  6  L.C.R.  57,8.0.1866. 

XXIX.  Rights  of  Donke  and  Co-Dokse. 


reellEsauTioxor. 


*^^  J^ONATION. 

othtlor'^i;?,  rC'^j"  ,f »  --^tion  against  the 
Begin,  I  Rev  de  r%^  tl  ''J^"";'>'-  ^'«<'-w  v. 
sec  s/c.C  ^^S.346,  K.  B.  1813;  1156, 

thedoneef  of  tife  land  J^'l"'^?"'?'  ^^''^  ^^re 
was  claimed  bv  Irlf,  T  "''"?'?  the  hypothec 
under4v"c  can  30fhl  1°"'  ^'^^^r"'^l  that 
as  against  the^iain^ff  H  "'' """'^  "°'  '"^o^e, 
l.isoriginal  tftJe  or  tt  'w  "°"-'-Pgi«fation  of 
ment  founded  thereon  /.^''''■''''°"  "''^''^  j„dg- 
tration  of  the  donatio     T^r'^"«"tt?  the  regis- 

.helVend'fn?;sTroL\'?;rth?^^''-°"»''''^g«>''-^' 
10  the  hypothec  The,', i?  ''r^P'''"'^  «"''J^ct 
ihings,  pWed^he  n.i    •''I-''''  '•"'°»g  "ther 

TheVo^fShiuife7eftLC°i'  '""  ^^''■•«- 
into  possession  of  th7  ,tf"„f"''  «'=\ce  coming 


J- .,„o  Limi  1,1, 

the  time  it  was  give?to  h.,n  .1i  I  A^P'^P^'-T  ''^ 
in  bad  faith,  or  J^enr  Ve  h  n  r\'l.  ''^\vroy^  '"'" 
theprescripiion  oTt  ^v  aVV    fc,;'!?''V''pP'^'''' 

■he donation  on  tliegrou    In    i  '    ''""''"^iT  "'' 
"f  the  conditions  imfose  J   i^/''  no„-f„lfi  .......t 

claim  the  value  ftfn'i^nr  "'^'^''hy,  k-"  entitled  to 

that  there  are  no  SI  dmnJ       P'-esumption  is 

tasabandoned  his  r  J  tfnM '■'""?''''■  ""''  ''« 
.  them.    P««,we/,/,  %   ^"vf'*""  "'■   ^'alue  of 

«»,S.c/l875,8«CC  ''''''■'''  ^-^ 


XXX.  Rights  of  Donor. 


po."tVst'l:Tor^^^^^'"^''^^ 

mean,,  of  living  on  conl•f;l1^''•""  "''"'  the 
he  alienated  ot  hynothJc ateV-i  '' ''"?  "°'  '"^ 
time  of  the  donorS/l^  ^«'^"''.'"S  "»«  life. 
ment  of  the  co".r^TeW  '  ,f '^"'^""".'g  the  judg- 
landby  tl  e  fa  hL         '.i''"'  "  «e'='"''e  of  tlfe 

?;ou„/ 1),  ttrcrai?h"d  'r-  ^"'  °"  *'- 

|iS57.  -^'«"'an,  1  L.  C.  L.  J.  57,  q,  g 

h^ars  oicTmeTT^.t  "^  ^^^  ^'««band  for 
hhich  she  had  received^roml  °"r  '.',!''  P^P^'^ 
I'o  the  charse  of  n^!;  ™"?,h7  father,  subject 
lilonor.herlhTher  f ^  "^  ^"  ''^'^  ^ebts  of  tlie 

||«ign/ento'SaZ«fS,^ih7'^r'^°^"°- 
I  e  8ame-//«w   th^t   ati.    "^ligation  to  pay 

tl'intifinorrheir  on  reit^°"«/',  rit''-^^'  the 
^PariytothedoSon/onr''"'''^u''^  '''"'  ^^as 
rlared  on,  the  nkin?iff  *J"'"^  \'"'  covenant 
t^force  such  Sve„ft  ^i'r«''*  '^'" '''=''°» 
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was  the  subject  of  su^^^^'f-P'^J^i^'^- ^^ich 

XXXII.  Seigniorial  Rights  rxDER. 

4.W.  A  donation  in  a  contrnpf  nc  . 
no    a  transfer  upon  ^^■h[chl..u  ?    '"^'ago  i« 

-n^JuttSrSo^rk*!^^!'^^^^'''- 

son  in  whicli  a  smn  n  '  ^-  ^  ''"^f'^'"  to  his 

to  the  do  o  wi  rid^cr;  '^  "'^^  ^^^y^i'^o 
'l'i«  re.spect,  hut  nofso 'b  Uk  otW 'f*'  "' 
»,^ual    in    a    deed  of  .hZt    m  ''''"*^'''''' 

(?''^^e//«,  6  L.  C.  R.  87,  S.  C  ^850.      ''^"""    ^• 

XXXIII.  SrnsT,Trr,o.v  ok,  .,,  Of  Usufucct. 

ceSnn;^^;/';^';:-;^;^,^-' of  donation,  left 

si.^ters  tJie  iirnnprf,.    1       ,?"^   '"•^  ''TOthers  and 

-nate  child!?;  P^'^l  '71  tr'l"''"  T  '^  '^''•''- 
tliat  the  children  of  a  h.  1 1        ^  ,  ""^ock-lfeM, 

i-ad  died  be.t';;^t^tSion'w.^•'"r'''"■'''^ 

entitled  to  a  share  as  weU  """  ""i''e,  were 
brothers  and  sisters  who  lii  I  ',"'°'''  "''  '^'« 
the  donation.    /I  e";  ", ''^'    ^''''-^equently  to 

XXXIV,  To 


I  XXXI.  RioHTs  OP  Parties  pKDEu. 

iiitnSS,"  '"."''ose  favor  is  a 
h'"  the  anfo^^"/''[""j'.^''- a  donation,  mav 
'  ""loui.t   by  direct    action  or   b'v 


457.  Comorts.~Whc'rp    in    ju 
marriage  between  tl.o  „       „    "'^    contract  of 
bandil,erewarastnf,l,?P'"?'''"'^  ^'^'  ''"»- 
all  theproprnvthe  tt'°"  ^^^ "'virilization  of 
as  all  tM,of.ld  fall  to  tff^  1°  '^""'  ^«  "'«" 

s^f -.ffjit  3EftF'"'"f  SSI 

not  become    a%,±t  of    t  ''v^",'^'   *^oe« 

,^^4^«..a«.r^:vr,S'W!R.tg:B^ 

anSe^htraS-dSi^nSf  ;.:;i,  fnto^  ,t"^"^- 

nolffecf  Zrr?g7:?,^;:-  a'",  '"'--  ''-- 
and  registration  bSb  ,»'•  ''""^  !t"  acceptance 
majoritv  wil  no^-av^i  i  '"•"''  '''^'^''  ^'^  ^'"aches 
Lave  registered"U^ie'f;i;"l"f''''°^«  "■''<> 
prior  to  its  registratiorf'S  T  /'"'.  Y 
C.  C.  '  **•   *^-  K-  t«n  ,   793  &   806 

i'i«%.2trf.tw  Van''  ^°i?  p"^*''  ''y 

masses  (or  the  reoose  (f  1       '"^  Y' "  -^ay  2600 
repose  of  his  soul  is  null  and 


i! 


-I  II  i1 


i.;!K. 


if  r 
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DOWER. 


DOWER. 
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voi.l  ah  initio.'     Fournier  v.  Pou/JH,  2  Rev.  .le 
Leg.  209,  K.  B.  1«1T. 

XXXV.  Wh.u-  is. 

461  Wlii-re  an  iiniiiovcalile  was  foV\,  suli- 
icct  to  tl.c  chnrj.-  of  paying  to  the  vendor  year- 
Iv  one  lialfof  the  proceeds  ot  the  hxud,  anil  Mili- 
iect  also  to  the  condition  that  the  pnrcliaser 
ihould  not  sell,  hyiK,thecate  or  otherwise  ahai- 
ate  the  properlv  without  the  consent  in  writ.ng 
of  the  vendor,"  that  was  held  to  be  an  onerous 
gift,  and  .  "...ject  to  the  f  "';T"l5;'^^* ''^"^.^^^70 
k  HainauU,  f>  L.  C.  J.  306,  Q.  B.  1861;  J70 
C.  C.  

DOWER. 

I.  Action  for,  462-468. 
IT    Ciiildrkn's  Share  in,  469. 
HI.  Claim  of  Wife  for,  on  the  Insolvent 
Estate  of  her  Husband,  470-472. 

IV.  Collocation  of,  before  open,  473. 

V.  Customary. 
Iiighflo,iU-in. 

VI.  Exclusion  of,  in  Marriage  Contract, 

478. 

VII.  Legal. 
What  is,  479; 

VIII.  Not  Open,  480. 

IX.  Opening  of,  481. 

X.  Prefix 


Hypothec  mated  by,  482. 
XI.  Prescription  of,  483. 


XII.  Registration  of,  484-487. 

XIII.  Renunciation  ok,  488-491. 

XIV.  Right  of,  492-497. 
On  land  held  in  free  and  common  soccaye, 

4!>8,  499. 

XV.  Unchastity  of  Dowager,  oUU. 

I.  Action  for. 


462  An  action  en  deliverance  de  donmre  con- 
iumier  is  an  action  of  partage,  and  all  the 
eo-lieirs  must  tlierefore  l>e  parties  to  tjie  suit.f 

Turcot  V.  Droviv    2  Rev.  de  Leg.   2(8,  K.  b. 

1817;  1452  C.  C. 

463  The  children  who  are  proprietors  ot  an 
(.state  on  which  the  dower  of  their  mother  is 
char"cd  cannot  maintain  an  action  to  recover 
lossession  of  the  estate  from  a  tiers  dHentenr, 
who  holds  hv  title  derived  from  their  mother,  so 
loni'  as  ,slie"  lives.  Lemieux  v.  Dtonne,  I  Kev. 
deLeg.  27'   K.  H.  1«17.  ■  .  ■      , 

464  An  acti<in  lor  dower  may  he  maintaineil 
hv  a  widow  alter  her  second  marria-e,  hut  sie'is 
hound  to  give  security  as  vcnuired  l.v  the  2  .4th 
article  of  the  Customs.  Khd  v.  lowjiette,  I 
IW.  de  Leg.  277,  K.B.  1821.;  1454  C,  C. 

465  In  an  hvixithecarv  action  lorconventiona 
dower  where  tlie  detii'iidant  called  m  the  actual 
holders  of  the  iiroiierty  on  which  the  <lower  was 
claimed,  urging  tdat  the  i)laintill  was  hound  to 
proceed  in  tlie  tirsi  place  against  the  holders  ot 

""obTolptP.  By  769  C.  C.  there  in  no  presumption  of  un- 
iu„Y.?ltueuce  In  such  ca.>.es,  and  the  donation  can  only  be 
«m'PtP)i  t)v  nrouf  of  licluttl  iactfi. — hu.      ,    „  ,    . 

*  Umler^t\"V"odP  the  pflrllos  are  i-eizod  oftlieir  rcspec 
tives  riihts  in  the  dowor  from  the  time  it  opens,  without 
the  necessity  of  a  judicial  dunand.    bee  1441  C.  C- 


such  portions  of  die  property  as  hatl  been  alien- 
•vted  last-i/c/(/,  that  such  an  exception  would 
not  lie,  and  that  under  the  law  of  this  Proviiiee 
the  plaintilf  had  a  right  to  proceed  agains'  aiiv 
of  the  holders  of  the  property  hypothecated  with- 
out regard  to  the  date  of  their  hytx.thecfl.  BemU 
V  Tanquay  &  Tam/uay  ii  liouthillier,  1  L.  L.  .1. 
168,  S.'C.  1857. 

466    Ami  held,  also,  thai  such  an  exception 
could  onlv  be  pleaded  with  regard  to  customary 

dower.     Ih.  i,     1  -i  1 

407  An  action  for  customary  dower  by  clu Id rcii 
against  a  third  holder  cannot  be  disniissed  siim.ly 
because  it  is  not  allegwi  bv  the  plaintiffs  in  their 
declaration  that  their  father  hail  not  left  in  his 
succession  property  of  sutlicicnt  value  to  satisiy 
their  ri"ht  of  dower,  and  in  order  to  set  aside  the 
action  It  is  necessary  to  proceed  by  exception, 
and  prove  that  the  father  had  left  in  his  succw- 
sion  i^roFfty  «('  sufficient  value  for  that  pur()o^p, 
Lepage  et  al.  v.  Chartier,  U  L.  C.  J.  2j,  b.  f 

1866.  ,  ,      ,  •    .. 

468  And  held,  also,  that  such  objection  can- 
not be  made  by  demurrer,  but  must  be  inade  hy 
peremptory  exception.    lb. 

II.  Children's  Shake  in. 

469  Where  the  husband,  by  partition  of  the 
first  commupity,  made  after  a  second  niarriatie, 
'oeeame  proprietor  of  the  whole  ot  the  imiiiovi- 
aMe  property  charged  with  dower— /feid,  that 
the  dower  of  the  children  of  the  second  marriage 
would  nevertheless  amount  only  to  a  fourth  01 
the  immoveable  property  acquired  during  the 
tir-t  communitv,  or  in  other  words,  the  partition 
of  the  community  had  not  a  retroactive  ctieet 
so  as  to  alter  the  share  to  which  the  children  01 
the  second  marriage  would  be  entitled  as  (lower. 
JlWu  V  DeBeaujtu,  5  L.  C.  J.  128,  S.  C.  I860; 
1436  C.  C. 

III.  Claim  of  Wife  for,  on  the  Insolvdt 
Estate  of  her  Husband. 


470   The  opiwsant  claimed  under  her  marriage 
contract  with  lu.-r  husband,  in  which  itwa^rtm- 
lated  among  other  things  as  follows:  "Ami in 
"  con-'ideration  ofthe  said  intended  marrmge.airf 
«  that  there  shall  be  no  comn.unitv  oi  priipeny 
"  between  the  said  parties,  the  said  Patrick  Leslie 
"  hath  given  and  granted,  and  liy  these  nriwiiL- 
"  he  doth   give  and  grant  unto  the  .siiii  Marie 
"  EhnireDelisle,  his  intendeu  wife,acceptingtlie 
"  <ame  in  li"U  of  dower  and  of  every  other  main- 
"monial  right,  claim,  pretension  anil  ileniand 
"  whatever,  the  sum  of  i:4000  current  nione.voi 
"  thi.<  Province  of  Canada,  said  sum  to  be  pit 
"  1)V  the  heirsjixecutorsor  administrators olllif 
"  said  Patrick  Leslie,  as  soon  alter  Ins  decewi- 
«  circumstances  shall  l.ermit,  <<' til'"*)  ' 
^'E'.mire  Delis!"  and  tlieir  lawful  is.^ueb 
<..caid  intendeil  nuirriage,  in  case  thecal.! J 
"  Elmire  Delisle  shall  marry  the  sau  I 
"  Leslie  and  not  otlierwise.'      1  he  said,  P     ' 
Leslie  having  become  insolvent,  and  ^VT^. 
Ides  having  beet^.sold  by  the  slienfl,l.^,i 

claimed    bv '  opposition    to  be   I'iwl  ">"  f,  f 
p'oncvs  arlslnsl  therefrom  the  total  amount  to 
stipulated,  unless  the  creditors  ;l'"«f  K";,;i  j 
give  securitv   that,  on   the  death  0    t  e  " 
latnck  Lesfie,  her  husband,  in  case  ehefuruial  1 
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ON  THE  Insolvent 


"££'l.iS.];;:7',!;t'^,-aieo,'  proper, 

opo,f:  #,«:  n  ;7i","'[v';^-^?  "ot  the, 

<fc.80.  '  ^-  ^^-  l^'O;  Ji's.  Act  1875, 

Mirviving  is  to  reueivp   n  "''"''''.V  the  wife 

lerest  on"xiOOo!h-nJ,i'','V''' ''""'"•  ''"'  "'■ 
"pai  to  gotot he  Chi    rl  '     """""'  ""^  l""''"- 

-he  57th  sec,  of  th^C  ''i  '^."e-?,-""  ^' 
in  (lie  event  of  the  insolvencv  oft  n  i  '>  ""' 
ilie assignee  will  beonlproJ  /  >  '  'i"«''and 
"|K>n  th'e  vah,e  of  ,  e  S' fclall'  "V''"^ 
.^tiniate  of  the  value  is  ai-L  I  .^""'^■•'^  "i 
and  ti,e  assignee 'yi./?,!      *"  I'e'ween  her 

>i-  y/<«.«a.  el  «£  15  L:'c;j.'v«6:i:'(^Yj7r « 
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unfllvidS"  in7eZ[  tlf  '^'''-  "°*  "l^'''  <'  ^^^^ 
^vhero  .such  ,0,4°  ,  Su.v'f  ^^  ^-^P^*-'^' 
where  the  erted  ni' ,i  „  r  •.  ^  *"'^°'^'^  licitution, 

".e  nght  ofJotr  0  '  h'ntoa'e/*^  ^°"^?" 
moneys  arising'  fm,     Vl  V  °."  9'^""  "^o  U'e 

in,l  that,  even"in  ?  '  ,       """  ""^  ""■  property, 

1447  C.  C.       "^      '      '■  *- ■  '^-  251.  «•  C.  I86;i  ; 
VI.  Exc.r.s.ox  OK  ,k  Mark.age  Con'tract. 

«tiSatlon'ofnS:;LSo;;T-^^'"-^'^ 
tract  exclndes  log     ^custo  "  r.''?'"''''S"  ,°°"- 

VII.  Legai,. 


fV.  Collocatiox  of,  before  opex. 

il.e  Buit  ot'  th V-p  ain°  rf  a  J'h'  7'  ''^'^''^^  ''' 

let  open.    iPoiX"    '«^,!.'fe  °.;:-«^  ^i'^  ""t 
'  Kev.  de  Leg.  288,  Q.  B  1838.  "^  ^  "'''"' 

V.  CUSTOMAHV. 

iJieJacceptanceofthesiicee'isio,    i,n  • 

iocuston/ary  dower  on    l"  nro^  eVA  ?  T  '■'^''" 
10  the  estate  of  their  yter'^,7'tl\-''°"p!"- 

Bi-Ci/s  te.';" ""  ""I'  •""'«  of 


for  the  ai,o"  nt^on!  rin  W^^'^'O"  l-J  a  ^vi(lo^r 
of  the  sal  of  he  ;i^esuL°",-,?^'i'".P'-°'=^^^''^ 
J^dd,  coiifirnii.  I  fl,e  ,  f  °'  "'"  defendant- 
low,  tha     V he rl      e!     ''''""\'.°'^''^'  «»"^t  be- 

rffiagec^ilrL^tts'-^^.r^p'f^i!:?'"'- 


IX.    Ol'EM.VG  OF. 

'•.npcS;^^fi^.f:K-t;^^^-i^htto 

ton,  of  Pari"     jIS  ''''K!"<^^'«'0''«of  the  Cu,.- 

X.  Prefix. 

,,.tl„:?^?^'^.'^'««    '■'■e<;'ed  6» -By  a  clau..e  in 
'irnage,  tlie  hust      ■ 


po,''cE™'„„'"rc'jiZc';7  "  'S''"'^''">''  '""t  if  a 
H"rcontiii«oncv  ihn^  ,,„  '  ^^'»''''«'eiit  upon  a  coiidl- 
iibf  valuo  of  such  ^ia'i  J,  l'"''«"  ""'y'  ""'es8  an  Pstlmatn  nf 

'*MDsa«the  claimant  and  tlnin!'"^'^.''^'"''''  Pe^on  or 

&Lnii'si5f»'-^.trbV°7nrpSP4^^ 

«'  -flHcli  th .  c  almnnt  I  ",'?'■*"■'  mentioned  sliall  be  th« J 


enjoved  hv  her    „,.  ,,    i      "  ''^"  "'^  '^'^"'er,  to  he 

children^S  revert  o  t^  o  1' '"I  °''  '"  ''''''''"'t  of 
tl.e  lH..4amI-/y'  iVo' H  ^- '  '■^P''«T"tatives  of 
tl.e  court  he  ow  o,,  tlu°en,  I"'!'^,-'''"  J'."'«"'ent  of 
tion  hv  the  chiidrer  •  H^'  v''"'l°'  '*''  OPP^S'- 
ol-the  lluher  a       ,7'n'  '•';  ''f"  ''*"''  the  'd'eath 

"•.- f- riHl9^^rWh-a 

tl.e  effect  that"  the  grlit  TtCtu'  '■'''''"^'  '^ 
was  made  on  t  p^.,i     i  .  ",  " '"  Tiestion 

husband  should  hnvit?"'  ,'°'"^"'»"  ^'''^^  the 

a.id  dispose  of      itho  ri?'"  '°  .''""""te.  «ell 

^        01,  witliout  niterruption  from  the 
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wife,  any  property  upon  which  she  might  have 
amortgagei..  virtue  of  the  said  clause  Br^^n 
V.  Oahmanet  al,  13  lu.  C.  R.  342,  Q.  B.  I8b^. 

XI.  Prehcription  of. 

483  In  a  petitory  action  against  an  heir-at- 
law,  in  which  the  plaintitfs  clainial  to  he  placed  in 
possession  of  one-sixth  of  an  undivided  immove- 
able as  their  share  of  dower,  and  the  defendant 
pleaded  prescription  often  yearsj-ffeid,  that,  on 
proof  of  ten  years  having  elapsed  from  the  death 
of  the  father  and  mother,  the  action  must  be 
•iismissed,  and  that,  notwithstanding  a  payment 
made  in  favor  of  one  of  the  claims  by  the  pro- 
prietors of  the  immoveable  so  burdened  with 
Jlower,  which  had  not  the  effect  of  •nterrupting 
the  prescription.  Bisson  et «/ v-^f  <;*«««,«<  «'' 
12  L.  C.  R.  214,  S.  C.  1862 ;  1449  &  22Ab  C.  C. 

XII.  Registration  of. 

484.  On  an  opposition  bv  a  widow  for  pay- 
mem  of  the  amount  of  her  (Tower  out  ot  the  pro- 
ceeds of  the  sale  of  the  real  estatj-  ot  the  defend- 
lint-Held,  confirming  the. jud^nnent  of  the 
court  below,  that  the  registra  ion  ot  her  marriage 
contract,  in  virtue  of  which  sh*- planned,  was  not 
necessary  to  prove  the  hypothecary  rights  o) 
the  wid6w  ami  children  upon  the  real  estat^ 
subject  to  such  dower  Sims  el  al  y.  LvaM 
et  hi,  4  L.C.J..S11,S.  C.,&  11  L.C.R..S01, 
Q.  B.  1860;  1448  &  2116  C.  C. 

485.  In  an  action  for  dower  depending  upon 
an  option  stipulated  in  a  contract  of  ";a"'age 
the  defendant  demurred  on  the  ground  that  the 
plaintiff's  declaration  did  not  allege  t»'e  registra- 
tion of  such  contract  of  marriage  ,  l)ut  the  action, 
though  dismis^-d  in  the  court  be lovv^  was  re- 
established  in  review,  it  beingthere  he  id  that  the 
allegation  referred  to  was  specihcally  made. 
Leroux  v.  Leroux,  5  R.  L.  188,  S.C.  R.  1873. 

486.  And  where,  in  the  same  action,  the  defend- 
ant filed  an  exception  on  the  Syo»°f  ^^^fjl*^^;;! 
was  really  no  registration  of  th'  marriage  con- 
Tract  anfl  the  pTaintiff  demurral  the  demurrer 
wfts  dismissed.  lb.  1432,  1433  &  20Hb  L.  \^. 
"'487  But  held  in  appeal  that  the  customary 
dower  created  by  a  contract  of  marriage  before  the 
coming  into  for^e  of  the  Registry  Ordinance  did 
not  require  to  be  registeral.  lb., 20  L.  C.  J .  -224, 
Q.B.  1875;  2116  C.  C. 

XIII.  Renunciation  of. 

488.  The  share  of  children  who  renounce 
their  right  of  dower  does  not  accrue  to  those  who 
accept,^  but  remains  in  the  succession  of  the 
father,    Lepage  et  al  v.  Chartier,  11  L.  t.  J .  -!9, 

^'489^  A^wiffsepaVate  as  to  property  may  le- 
gally renounce  tfie  customary  dower  of  hers  If 
and  children,  atler  the  property  affected  by  the 
dower  his  Wn  sold  by  afju{icat.on  I^sn^ 
&  Armstrong,  14  L.  C.  J.  253,  Q.  B.  1869 ,  144 ( 

^490.  And  she  may  do  so  under  authority  of  a 
judge,  when  her  husb^and  is  interdicted  for  in- 

''49f.'  A^gene^d  re'nun^^ation  for  consideration, 
by  a  wife  separate  as  ■;  P^OF^ty.  "»  1828  of  all 
rights  she  might  have  in  a  property  sold  by  her 


husband,  and  which  at  the  tinrie  was  hypothe- 
cated tor  the  payment  to  her  of  a  dower  prefix, 
does  not  operate  as  a  bar  to  her  children^  clam, 
tobe  paid  «"<=»'  ^ower  when  the  «ame  beconie. 
open.  ^Massue  &  Morley,  13  L.  C.  J.  85  S  C.  R 
Tu  L.  C.  J.  308,  Q.  B.  1869  ;  1443,  144a  k 
1446  C.C. 

XIV.  Right  of. 

492    In  an   action  for  liower— Held,  that  i, 

property,  the  price  of  which  was  paiil   l.y  tli, 

community,  w'as  no  less  sub  ect  to  dower,  nor 

Z  the  dowager  held  to  the  costs  of  the  m,- 

provevnents  nmle  upon  such  Property   by  the 

immunity.    Martigny  &  ^rdawbanUk  Lion- 

nais  edaL,  2  Rev.  de  Leg.  211,  Q.  B.  1846 

T93    The  plaintiff  suld  the  defendant  in  ,,. 

quality  of  common  as  to  property  with  her  lat. 

Lsbmid.for  a  debt  due  by  him    and,  lmv,„, 

obtained  juilgment,  seized  and  sold  an  nninou.. 

able  projirty  belonging  to  the  commui  itv.    Ih. 

defendant  opposed,  claiming  a  ^'tipula    .1  dov.r 

both  for  heiieit'  and  her  chiTdren  in  virtue  ut  u. 

marriage  cont     't,  which  had  been  duly  reLn^  or- 

ed      The  plai.n  ,tf  contested  on  the  grou.,,!  thai 

the  defendant  had  not  renounced  the  comimini.v 

-Held,  that  a  widow  wno  has  Wen  con<iei.im.l 

as  common  as  to  property  to  pay  a  debt  ol  th. 

co,nmuni?y  may  cfai.n  her  dower  in  pretcrenc.. 

to  he  creditors  although  she  has  not  renoutK.l 

he  community,  on  the  principle   hat  she  ,.  only 

tound  to  pay  the  debts  out  of  what  she  lia.re. 

ce  ved  from  the  commun  ty      Delnle  v.  RiM 

At  Richard  6  L.  C.  R.  37,  S.  C.  18ub. 

494  In  a  hypothecary  action  by  a  widow  k,r 
her  dower  aga^^t  a  tiers  d^tenU^r,  w  ^^e  deej^ . 
ni.rchase  was  regiate-ed  in  184.*,  t  lat  ^,  1  uu 
P ear  pr  vious  to  tho  registration  of  the  plainn  - 
marriage  contract,  unler  which  she  claimal- 
S  tlat  she  could  not  recover.    Fork,.. 

^T5""6S^n'op^iSnm'ed^^^adef.nda„,,^ 
his  capacity  as  tlvtor  to  his  minor  children  lor 
5;:  cuLm'ary  dower  U,  which  theyvere  en  .  J 
—  Held,  that,  under  4  Vic.  cap.  30,  sec.  .if.me 
dowertwhch  children  are  entitled  attaclieM„ 
and  and  tenements  in  the  possession  ot  t  e,r 
kther  at  the  time  of  his  decease,  and  to  ami^ 
and  tenements  which  have  been  in  possea.ion  ol 
their  father  and  in  relation  to  which  the  mot  r 
has  not  barred  or  released  her  dower  un,  ertk 
nrovlions  of'  the  35th  section  of  such  .ta.ue 
Pjtov.  O^Connellk  O'Connelles  gua/,,11 
T    r   R  Sfi5   S   C.  I860  ;  1446  L.  t. 

496  Conventional  do^er  maybe  claimed  v 
the  wife  u"pon  the  dissolution  of  J«  <;— 
hv  a  iudicial  separation  when  it  is  s  ipuiateot^ 
the  contract  of  marriage  that  the  wifewouJbe 
endtTed'"  her  dower  It  the  dissoutioi,  0  e 
community  by  death  or  otherwise  i^«r«M 
Tonnancour,  1  R.  L.  50,  S.  C; i  1*38  C.  t. 

IQT  A  widow  who  is  universal  legatee  unm 
Claim  htr  dower  on  an  inunoveable  wii.J  «■ 
the  subject  of  the  particu  ar  legacy.    A.rtj 

caoe -In' a  petitory  action  brought  to  r«o 
Sssion%f^farm\nditsappiutenac.^^^^ 

by  the  defendant  m  virtue  of  »"  ^'X  .]/'M, 
dower  of  the  wife,  the  fetna^  detent  ^^^^^^ 
reversing  the  judgment  of  the  court  beio  , 
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1H57.  ^'  ^'  J-  1   &:  8  L.  C.  R.  34,  Q.  B. 

(or  of  land  nLov^e"&7'\^''u  V  "f  P'-°''"«- 
ihe  Custom  of  Pari     I  "'^  ^^''"'  "'^cording  to 
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n.  Interest  on  Arrears  of. 

dowry  aid  tteres,7r'r'r{'°'l ''°'-  ^  balance  of 
that  ^nH  teresrwa.  ''"'' 'lV'^5'''".^*"'P'«'»ded 
accrued  on  Tueh  1^    '^'^^-Held,  that    rntere.^t 

prudence  of  thi'courrv'  "p^'^''''^  'V'"  •>'"•'" 
■  C.  J.  302,  s!  C    1862  *''  '''  ■^""■'''*'  ^ 


I 


XV.  Unchastitv  of  Dowager. 


oi-ti,y<s;ti.:SLwd  iSS«:i!':!T"- 

widowliood  would  deorivp  fr.r  IVi  \^^  °'  '"^'' 
that  even  if  she  narS  h  ,  ''^'"  ''^r'"'  *""' 
she  conm.itted  ad  herv  1,  ?i '■'°''  "''f'  ^^''°'» 
rei>t.^  and  profit7  •  ,''^'h"  .^'''^  ^^  \°  ^'f  '"'"re 
and  not  whli  re  pec  to  t  Lp     '  °' '^,« -^en'and, 

ac.  eh„r.ed  .f  t:;;Jird.^."^j!!:!j^J;V  v^ 
* — >  7  L.  C.  R,  391 ,  S.  C.  1857.  ''  ^■ 


^^^I^uli''  ^^^^S  OF  EXCHANGE 
AND  PROMISSORY  NOTES. 

DEAINS— ,See  SERVITUDES. 

DROIT   COUTUMIER. 
AL'^.Ini.'lr""  ™  P««-'^'o«.^««  DOWRY, 


-DOWRY. 

I.  Alienation  of,  501 

II.  LvTEREST  ON  Arrears  of,  502. 

I.  Alienation  of. 

I  fr?  tlfe'defianf  t^"h^^  ^'=^'°"  '»  ^«<=-- 
k.v  the  defendant  to  hSdaSr'-  °'^  ^^^'^^''^  "^"^ 
contract  of  marriage,  and  wfieh  Tn  Tf "'  '''''^*^'- 
lerredto  the  DkinTiff  1?     ^7"=.", "ad  been  trans- 

I  ihw  country.     GaiifhiJ  ,    n        ^    -^^.  also  in 
15",  S.  C.  1862.  ^""''''^'^  ^-  J^^genaU,  7  L.  C.  J. 

Ifopri^ed  oMolerlbV  adJ!fn''''''''H''''''  t""  ^fe  may  be 
|«'«  "during  thelifntlm»  if.7  or  desertion  committed 

Itiiution  arrived  «»,.„.  "y 'ne  liusband,  and  no  rHenn 
I  «.*o  that  It's  extJemSl"i"*'y  f  .'.he  widow  aSll^Ws 
r  ^"'''«<'o-"wWnVwTo?dnrX 


DROIT    D'AINESSE-^ee 
GENITURE. 


PRIMO- 


DROIT  DE   BANALITfi_^.e    SEI 
CxNIORIAL  RIGHTS. 

DROIT  DE  RETENTION-^.e  LIEN. 
I.  Right  op,  see  ATTACHMENT  of  Goods. 


DROWNING. 
I.  Liability  fbr  Death  bv,  see  DAMAGES. 

DRUNKENNESS-^ee  INTOXICA 
TION. 

DUE     DILIGENCE-^ee     ACTION 
REDHIBITORY. 
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''llier  of  liifi  creiJil 

Hate,  vvliicJi  was 

I  Ildd,  tJiat  suoli  I 

wade  by  a  tra(ier  \ 

Jlcomnion  Jaw  an: 

.l^fthelawofcomin 

iMictofHenrylV. 

J.ulland  void.     Cii 
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ELECTION  LAW. 


ECCLESIASTICAL  DECIiEES. 
1.  Nature  of. 

i«  Ibr  the  erect,u,/  o   f  LfiS'  '"''«f'  «''  Q'"- 
lirocccdinp.fiutiiecttn  H       '^'."^  ■■■'"  i«  not  a  civil 

»nd  without  tJK.5;  i^^-«o  "7/,;™'  Procecliin^ 
».'  no  proceedings  are  m/j  It  n  *^°"''''  "^  '"'^« 
obt8mn,g  a  ratffication  of  /ud  "',!  ^''V  '^' 

EDICTS. 

'•  Of  1609,  2. 
ni.  Of  174.3,4. 
I.  Of  1609. 

iiettlrtwo"y'htLer'''"r  '"■«  -^'0 

"fl'is  '"solvency,  and  a  sSr'l''  '''^^.^"0'^i''g 

'lier  of  his  creditors  agah'sttl?/"*'  i"^^"  ''^ 

I  ;;iate,  which  was  oppoTed  kI  Vk    f^^^^  of  tl'e 

M,  that  such  aTaZy  '^e.  transferees- 

'"Abya  tradervvhie  noforir"/"^  *"'''"•«»» 
hi  common  law  and  acco£°"''V''"*''^''^"t  is 

II-  Of  1681  and  1708. 

li/JtgtTrelLSshr^^^  ,^^  <»  --^' 

|««not  be%eckoned  as  on?  °^^'''°"e'-8-in-law 

h'^I  and  the  declaraHo.f  nf  !'"^^'-  """  ^dict  of        ,    , 


^^^.  IxSPKCTION  OK  lu,  ,.0  ..    J4 

JX    JfK,s,Hcr,oN  Un„k„,  45'      ■ 
AXr  L,„K„v  OF  S,.KK(,„   4,?' 

XXIV.   pA-V;  rv    .       ^^'W'TfON,  4H. 

XXVIII.  PHt"Nc*"\i"'^^;?:''"^'«'  '^•'-•^2. 

tl-ECTION,   63,  ^--VNUIDATE.S        At 

'^■^H'   P«OCKDrRE   Vsm-H 

Vyy^d'     ^«^«<«on,  6.5. 

^e<«ifion«',  68,  69. 
71-74.  "'^co'-^iZAxcE    ,„    Ca.sks    Ukder. 

T:o™^'   ^^^«^«'»'«NT.S   Sn-PUED   AT   E1.EO- 

XXXVi. tToVr''"'''^'''  ^«- 
XXXVII.  Es  Z  ^/■'""•^■fEs,  77. 
XXXVrrf     c        ^  i'uAvn, ,:,  73. 
XYYTY    u    Security  U.m.kk,  79   an 
XI      £•  '^*'"'''"'  Under,  81  '      '  ^''• 

XLI.  lt-RETtErTl^^""''^'^«'  82-84. 
Yrrf    r';'''''^"'^  Under,  85-87 

XLm    v"'"-'  I^f-'-^NCE,  88 

XUV    v'""'"  Elections,  89 

XLV    V  ''^'''"'  ^'*'''«>  90-92. 
Ai^v.  Vouchers,  93. 
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HI.  Of  1743. 

|«^la,alhei„g  contrary  to  ^l  •^'^'  -"^  ^"^er 
I:  provisions.  llK  L  ^/'T'i^"''-'^"^  ^^'H' 
f  L  C.  J.  197,  P  C  I87I  ^'■''*^  «'  «^'. 
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I  ..Act  OF  1849,5. 
L  A^^AyiT  WITH  Notice  of  Contesta- 
1  "!■  4gen'ts 
JfililyforActsof,  7 

;{/Arif,T"^"-'^- 

"•CmiFIOATIONOFCoPIES,12,I3, 


;^<^W,  that  the  Acfofffiio"-  '''".^"  petition- 
•"^lies  disqualification  „''"f°^^'''*«  '''  estaK 
reasonofa^ctsconStedT^'f  ^'^'^"J'date  hy 
and  if  such  acts  may  11  J,  '"'"'V'"  *  ?«"»'  act, 

very  ^vord8  of  it  K„f,f  '°  ?"r  '^'""'n  "-e 
L.  C^J.  1,  E.  R  S.  C  its  C  ^tV'""*-^'  2 
^'^c-  «>  s«.  1  &  Q.'38  Vic  'cap'.  S.'S.'^T:  '""•  ''' 

Tio":  '^'"°''"   ^"«   Notice  of   Contesta- 

an'eScTtio'n  SS^V^/^'^f  ^-'^-''^e  ""der 
appende,!  to  the  coiw^^'^'.-'''*'^.*"  a^dayit 
judgment,  conlainhflthi  "''^"^  '^''^'^  '^'^^^  H'e 
of  ttie  deponent?  an  ^a'?'"'  ''"'^  description 

the  signature  tJiereto  tn\  ?  ^i"'®  •'"''at  and  by 
fore  a  justice  oFthe  pe^i'^rni?"  ^J«™  ^  be- 
court,  and  stating  in ^fhp*"V"°'"''<""  o^"  "'e 


1  •    i 
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ELECTION  LAW. 
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1 


t'i 


pliance  with  tlio  miiiiretiu-nts  ol'  tlio  utatute  of 
1H57,  It)  the  cfU'cl  that  niicli  copy  .«linll  he  sworn 
lo,  altliou),'h  tlio  ui^iitttnre  of  tlit'  deixmetit  l)e 
inadveilt'iitlv  omitteil.  IkUinghum  &  Ahbolt, 
2  L.  C.J.  i;t,  E.  II.,  S.  C.  1858. 

Hi.  AOKNTH. 

7.  Liahililiifor  Acl.i  of.—Au  e/cction  will  be 
vt)i(leil  ft)r  corrupt  i)riuticPH  liy  an  avitlioriziHl 
agent,  Hltliou},'li  the  act  or  acts'  lie  in  direct  viuj 
hition  of  tlie'  innlnictionH  of  the  candidate. 
Jleiwit  etui,  k  Jwloin,  HI  L.  C  J.  185,  S.  C.  A 
".)  L.  C.J.:i:f2,  S.  C.  K.  1S75. 

IV.  Aij,K(j.\Ti()NH  OF  Petition. 

8.  On  an  application  to  take  evidence  in  an 
election  ca.se  under  the  Act  of  1H57— //tW,  that 
a  general  allegation  of  hribery  and  intimidation, 
or  of  keeping  open  house,  or  that  more  than  two 
hundred  illegal  vole.s  were  given  for  an  opponent, 
or  that  a  great  number  of  persons  voted  twice, 
or  that  several  persons  under  the  age  of  majority 
voted,  or  that  all  those  who  voted  for  the  sitting 
member  were  not  (|ualitied,  is  insutRcient.t 
Damson  ii,  KcDoxnjall,  2  L.  C.  .'  34,  E,  K., 
S.  C.  1858. 

V.  Answkr  to  Contestation. 

9.  In  the  contestation  of  an  election  return 
tlie  contestant  is  not  bound  to  produce  with  his 
application  a  copy  of  a  second  answer  served  on 
hnn  by  the  sitting  member,  after  th  delay 
allowed  by  the  statute  for  such  service  has  ex- 
pired, ami  8u(di  answer,  if  produced  by  the  sitting 
member,  will  be  rejected  trom  the  record.  Bel- 
lingham  k  Abbott,  2  L.  C.  J.  13,  E.  R.,  8.  C. 
1858. 

VI.  Ballots. 

10,  Under  the  Dominion  Election  Act  of 
1874  ballot  pajiers  marked  with  a  cross  to  the 
left  or  below  the  name,  or  with  two  distinct 
crosses,  or  with  an  asterisk  or  other  peculiar 
mark  which  might  serve  as  a  private  signal 
between  a  briber  ami    bribed  voter   are  bad.J 


■•  intis  found  by  tlie  report  of  any  court  or  judge  for 
the  trial  of  election  petitiona  that  any  corrupt  practice 
has  been  committed  by  any  candidate  at  an  election,  or 
by  his  agent,  whether  with  or  without  the  actual  know, 
ledge  and  consent  of  such  candidate,  the  election  of  such 
candidate  if  he  has  been  elected,  shall  be  void.  C.  37  Vic. 
cap.  9,  sec.  101  k  Q.  38  Vic.  cap.  7,  sec.  268.  But  by  asub- 
eequent  statute  it  is  provided  that  if  an  election  be  voided 
by  r»aion  of  the  acts  oi  the  agent  committed  without  the 
knowledge  and  consent  of  the  candidate,  and  costs  are 
awarded  to  the  petitioner,  the  agent  may  be  condemned 
to  pay  euoh  ooste.    C.  38  Vic. cap.  10,  see.  4.— Ed. 

t  Under  the  present  law  the  election  petition  may  l)e 
iu  any  prescribed  form,  but  if,  or  in  so  far  as  no  form  is 
prescribed,  it  need  not  be  In  any  parUcular  form,  but  it 
must  complain  of  the  undue  plcctlon  or  return  of  a  mem- 
ber, or  that  no  return  has  been  made,  or  that  a  double 
return  has  been  made,  or  of  matter  contained  In  any 
special  return  made,  or  of  some  such  unlawful  act  as  afore- 
said by  a  candidate  not  returned,  and  must  be  signed  by 
the  petitioner,  or  all  the  petitioners  if  there  are  more  than 
one.  C.  37  Vie.  cap.  10,  sec.  8,  t».  1  &  Q.  38  Vic.  cap.  8, 
eec.  21.— Ed. 

t  The  elector  on  receiving  the  ballot  paper  and  enve 
lope  shall  forthwith  proceed  into  one  of  the  compart 
ments  of  the  polling  station  and  there  mark  his  ballot 
paper,  making  a  cross  on  the  right  hand  side  opposite  the 


While  et  al.  &  Mackenzie,  20  L.  C.  J.  22, 8,  C. 

1875. 

11.  And  held,  also,  thai  the  absence  of  tlie 
initials  of  the  deputy  returning  otKcer  is  not;, 
fatal  defect.*  lb. 

VII.  Certification  of  Copies. 

12.  Copies  of  the  election  petition  may  U 
certified  bv  the  petitioner  himself.  Ooyer  v. 
Conpal,  6  k.  L.  229,  8.  C  1874. 

13.  And  a  copy  of  the  election  petition  certi- 
fied bv  the  attorney  of  the  petitioner  is  sutficien;. 
Gouin  v.  Malhiot,  1  Q.  L.  R.  123,  8.  C.  K.  1HT5 

VIII.  Constitutionality  of  Act. 

14.  The  Contested  Eleotions  Act  of  im  i^ 
constitutional.  Dm'al  v.  Casijrain  &  Micliawl: 
19  L.  C..I.1G&.'  R.  L.  712,  E.  C.  1H74. 

15.  And  on  tlie  trial  of  an  election  petition 
under  the  Dominion  Act  of  1874  the  question..!' 
constitutionalitv  was  raised  by  some  of  tin} 
judges,  when  it  was  decided  by  a  majority  ofthf 
court  that,  though  the  act  im|WHe<l  on  the  jtninf- 
of  the  Provincial  courts  the  duty  of  trying  elec- 
tion petitions,  it  was  within  the  power  aiKljiin- 
diction  of  the  Parliament  of  Canada.  Jliinii 
et  al  V.  Dcvlin,20  L.  C.  J. 77,  8.  C.  It.  \-  Otrm 
et  al.  V.  Cushiny,  20  L.  C.  J.  86,  S.  C.  K.  \<f-:,. 

IX.  Cobbcpt  Pkactices. 

Ifi.  Where  the  defendant  gave  a  nule  for 
expenses  in  connection  with  his  election  to  tlif 
Hotise  of  Common8,and  plaintitf  sued  on  Ihf 
t\ote— Held,  that,  under  llie  Corrupt  Practice- 
Prevention  Act  of  i860  of  the  late  Province  ol 
Canada,  a  note  given  for  even  the  lawful  ex- 
penses connected  with  the  election  is  void  in 
law.t  Willett  v.  Degrosbois,  17  L.  C.J.  233, 
8  C  1873 

17.  Where  the  respondent  paid  through  lii' 
authorized  agent  an  innkeeper's  account  to  ilif 
amount  of  $362,30  for  expenses  of  ora<eur» dur- 
ing the  election,  in  the  absence  of  proof  as  to 
the  names,  occupations  or  services  of  the  per 
eons  atvled  orateura,  and  which  were  not  in- 
cluded 'in  the  statement  of  expenses  required  bv 
]a,\\—IIeld,  that  this  was  a  corrupt  practice 
sufficient  to  void  the  election.  Benoii  elali 
Jodoin,  19  L.  C.  J.  185,  S.  C.  &  19  L.  C.  J  J  , 
S.  C.  R.  1875  I  C.  37  Vic.  cap.  0,  sees.  94 &  121 

18.  The  payment  of  illegal  accounts  ui 
ti.e  knowledge  and  consent  of  a  candidate  alltr 
tilt  avoidance  of  the  first  election,  and  witli » 
view  to  influencing  votes  in  his  favor  at  tlie 
election  rendered  necessary  by  such  avoidaDce, 

name  of  the  candidate  for  whom  he  intends  to  vote,  ajlir 
wliich  he  shall  fold  it  up  and  place  it  in  tlie  enveop^ 
and  close  the  same,  and  shall  then  hand  theenTelow(oi> 
taining  such  ballot  paper  to  the  deputy  returning  oiiw 
who  shall  immediately  and  in  the  preieiice  of  the  elMW 
place  the  same  in  the  ballot  box.  C.  3i  Vic.  cap.  9,  <«« » 
—Ed, 

•  Ballot  papers  which  are  objected  to  are  to  be  inMrt 
by  the  deputy  returning  otBcer.  C.  3(  \lo.  3«p.,!ii»«  ' 
-Ed. 

t  Every  executory  contract  or  promise  or  un«aW! 
in  any  ws-,-  vsforrlng  to,  arisins  out  of.  or  dspendmjnpot 
any  election  under  this  Act,  evenfnr  '»«»«»' ^".m 
fut  expenses,  or  the  doing  of  some  lawful  ac,  st>«l'  W'™ 
in  law.  C.  37  Vic.  cap.  9,  sec.  100  &  Q.  38  Vic.  c»p.  i. ««. 
266.— Ed. 
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gave    a  iiute  fur 
his  election  toilif 


""ho..gh^,Xj^°  «o  ell?"'.  "'«.^'«'etion, 

20-  And  tlfe  givinLr  ..V  .   ^'^•''  ^h  '-  1875/ 
i"BD  adverse  eCwis  J v?'''^.  ^%  "  '=»"«««" 
"i  -uteri,  of  t]7otZ^TJT,'''''^  of  certain  lints 
"f obtaining  ilnZZuT^.'  """'  '"  """  ''"I'^' 
within  the1,.eHni;4"'^r  5  e%Ta  ;,r?f  "''  'r'^^O' 

l*i"gan  isolatefl  act   ^m,.,/''^^ '=''''; '''"'p^' '' 
tieotion  without  clear  nr.- ^'      '"validate  the 

22.  And  in  anoUK^Pcas    th^'f 'llf'^-    ^^'r 
we  proved-  Isf   Ti.,     •   •  '""owing  facts 

>o  eacVof  a  nu  .'blr  n,^'!""?  °'''*  fe''"""  "'beer 
Iwi.'KtheeleS  bvli'?-''"  °"  *  ^'""'''y 
iefenlant  ir,  the  defZla  u'«  ^  P'*"'^""  °''"'^ 
knowledge  and  co',"e„t  2nd"  T."'"'  ^'  "'  '"" 
,  >»eat  an3  drink  to  cer  in  oL^'>  ^'V"*?,  °'' 
ofvotngbyan  anfiv„  '^'ectors  on  the  day 

17  the  d  fendant  dur  nl  M  *  "^""^  °''  ^'"«key 
elector.,  who  althoujr         "l"""?  '°  '''''•'«!" 

iliat  under  the  cinnmi  0  "'^'"equest-zfe/rf, 
i»ft  although  doubtle  H?,^^'"''  '^  ^'^'^  °^  '^«at- 
oue,  would  not  l^  heuT 'jw  P''"'''°'  """^  ''^"g"" 
«  to  void  the  e  ec  ton        ^r'.'P' '^'•'"=''«««  «o 
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vot:;:'i!i-::c^;;'^::-;t^of,^ 

nor  referred!  to  i„  i      °  t"  fj''  "',"  '  ""o  notice 
'■ad   been   fixed,  wa.  re/iined       A,  '"«   ''^'''«'"^*> 

Xir.  Dehohit  at  Ei.ectio.vs. 

l''«al  tender  notes,  and  a,  air  '*  '",  «"''^  "'• 
S"ch  depoHit  cannot  k.  u  g"     f       'r^''  »^'l>'  "• 

XIII.  Disqualification, 

p^"..KiiSi£&-v'' «'- 
';nder  an  indictn.en  +  1  »?  ^^  1  conviction 
20  L.  C.  J.  77,  S.  C  H  i/Jr  ''  «'•  ^'  ^«'«'', 

XIV.   EUGIBILITV   0*.   Ca.VU,DATE. 

can3ida,e;T':';''?.L?SrV\  "°'  ^''S'^''^'  ^h  a 
XV.  Evide.\ce  Unueb. 


X.  Costs  in  Election  Cases. 


|i'^rtting"o7iS"l//rf'    "°'  --P' 
I  to  disguise)  avo  Z^lJi        ■      ^^^^  attempted 

Ui  defendant  w  1  Tot  have  a'' '".^  '"'''"^y> 
I'o'te.rimngoutofsuchi'rqI.ir;.  'S""""  '°^ 
^-  Delats  Under. 

i?"   <*»  application  to  take   evidence  i„ 

|'p'p^th.'t&"ay''e  «;<=«<">  referred  to  it   would 

Uhi.k'J""'  "x*"  guilty  of  a«,l  ?/*  "^  S^""""  trouble  ?" 
Q  »  vf'r''S«»  f„^'y,°^«;'y««-  corrupt  praotico 
\* *'»■  cap.  7,  geo.  167         ™"n«  at  thU  election?" 

I- .teeriVA"oT,rc  ^o".,:^'"  ";"-"-■  'or  by 
E^„i  "  i^^ry  per' o„'°i'h°r5e.r:«i-«l  ??  «  "o^- 


Ff  person  to  serve  iDthriSL"^  Proouro  the  return  of 
f"'  '^^  ^^><'-  cap.  9,  sec  92!  s,  % '    vS®  *'«»  dominion 

fcl'™^''''»*elVor',!ro?  with  a'^l^'^  "'"""''a*^  '^ho 


ev?d'en?e",^''L'ae°^"4re'l!''°"-  Pf'"'-'  '^^^ 

confined  to  tl.efactramlctcu.n'tL-'''''^'  ^^'"  ''« 
detailed  in  the  notice  of  -on   't^-''''''**^»pcially 

answer  tj.ereto,  an    te-stiimmv;  ■,'"''  f ^ "  '''^ 
■Jpon  general  averments  ^^Z/'  i'°*.  ^^  'a^en 

.^0   And  in  another  case   lelf  n.tn     ■    , 

be  vali^Uud\cte!i*'u1.on*bVti!l°!?T'"?''0'',Eaper  shall 
thp" «mo ?h"5'  lollars^rpafd  ?o  the^?/,"*  P*"^'  "»1"» 
in^  Vi?"*  *''•  ."""'nation  pan«rVh,uihi"«P'i'«  oAlwrat 

pi^^^'^sua't^o^iSSn^S/^^-^M^^^ 
^.«tion  p,p     ,„^  of  the  pSymelif  hil^P"""  "^  ">«  noIX 
38  Vic.  cap.  9,  „c.  10  &  q'^3?V??.*cX  7^«""°"«d.  ^• 

tThetormsof  theAet«ro»i.»»  „„,  '      ' 

ly  court.  i„rt»o  iet.^'t""^?.  that  "  If  it  i,  nrored  before 


by  or  with  the  actual  kuow^enj^  '"'i  '""'■'  comSttod 
candidate  at  an  election  or  iTliB^L^""**  ."°"«eat  of  .^ 
nTlill^l^^wtofthe^ffir^^^ 


r — "'""••^•'.an  e  eetion  or  if  i.oT,„ — -  ,>->'"Beni  oi  anr 
competent  court  of  the  m^Jd,'rn..„  "O'l^ioted  before  an  J 
influence,  he  shall  be  held  m.n?**?'"'  of '"■ibery  or  undnn 

»&^''°P-  "  "«  haa  bien^e  ec'^tod  Xi?h'  P™^«co6?i"d 
"hall,  during  the  seven  vraran^i  'if'' '"'  ^oid,  and  be 
b«lnK  so  proved  or  foydTuil?vL"r*''""'  date  of  £g 
elected  to  and  of  sittw  in^?h„^ij^''  incapable  of  beiSi 
of  voting  at  any  elee  kSi  of  .  t,""?""  of  Commonranf 

38  Vic  iiap.  7,  »ee.  267.-Kd;  "P'  ^'  "«".  n.2  &  q. 

at\nele^c"t7o;Xl"?e"'an;i?r'"'*''''»  »«» candidate 
s^^h^le^ti^on.  Q.38te,r,^;^ -^ 
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,„l..,  uii.l  11. an  uM.w.T  l.v  ll.f  -*iltiii«  incnilKT 

,„iri».rli-iL'  to  !«•  11  I'rot.'.-!  iiL'tiii.-l  uiihw.timv'.  '"!■ 
Uuimm  nnMitliri.nl  M.l.Mi.Mtiu    'jv''"">';f^  ''' 
w\  tart   ii|"'i.  vvlii.'h  lif  .M,„M  l■.•^t  til.'  vuh.lily 
.,|-l,iH..l.Tti..M,  iM'will  lif  iv.-ln.!.;.!  to  .■vi.lfM.v 
•„,  rfliiillul  ol  ilmt  ,,|  il,.Tnm..>talinn       /''/''.','/- 

:il.  On  an  aitli'alinii  tn  Ink.' ..vi.l.n.c  u  n  U  r 
an  il.Tlinn  prlllmM  mMl.rllic  A.t  ol  1K^)7- -//./'/, 
Ilmt  111.'  ntuniinn  uHi.rrV  i.vhU;nn',to  llii'  rllirt 
il„il  iIr.  onntiMaiit  u as  a  <»M.lhlalc  at  tlKMlc.'- 
ii,,M,  was  ii.Milticici.i.t  M(i'W)»  iV  MacdoiKjalt, 
1  I,.  r..l.:M,  Iv  K.,  S.  c.  i^.-.s. 

If  Hut  il  in  mrf.-surv  lor  tlic  pHitio  ith, 
,„.i„r  to  an  onlvr  li.i-  tl.f  taking' of  fvuI'Mici'.  to 
prove  that  tlav.havinjrli'.ncan.li.lalc.-.lia.lliU.l 
flu.iiMU'clamlii.n  ol  ,|HHlitinitioi,  with  tlu'  ivtiini- 
i„«  „|lu'('r.  AUajn  ti  al.  ic  liii'i''>^''''''>  ^ 
1.C..I.  .Oil.  H.  H.,  S.  ('.  IHOH,  (•  ;7  Vio.oap. 
10,  HIT.  7,cS:Q.:i«  Vic.  rail.  H   .-<■.• .  IJ.  , 

■«  And  lichi,  that  tlie  ,|uil>:.'  coniniisKinnor 
,.„ul,l  not  take  cvi.leM.r  -/c  hn„'  «se  ol  m^'ii  tuMeiit 
.iliefiatiunH,  in  the  nmnrier  pre.-enbe,!  h.v  the 
I'Mltli  HectioMof  the  Khrtlon  Petition  Aet  to  he 
,|o.ie  in  eertaiii  eiihe,-.  tor  there  ih  ik.  i^HUe  <!reatei 
hv  Hueh  allejrations.  Vuusoii  k  Mma  u.jaU,  I 
i;.  C.  J.  HI,  E.  U.,  S.  C.  iHuKi  y.  M  \k.  cap. 

'•M  I'h  tlie  application  <il'  eirciuiistantial  evi- 
,lence  af-  to  the  eainliihlteV  knowleil^e  ol  c.rnmt 
„riicti<'ei',  the  circiiiMManee«  prove.!  slioiihl  lie 
'iisceptihle  of  n..  e.xphiiiation  ine.n.MHlent  witj. 
LMiiit  7iV"  *■>  "'■  ^  Oti'lin,  '.^0  li.  t.  J.  n, 
.S.  C.  K- 1'HV5.  .,  ,.     ,,    .      1 

H5  'J'iie  rules  of  evi.lence  aj.ph.Mihle  t.i  elec- 
ti.in  petitiuu,--  are  not  tli.jse  ..f  tte  Circuit  Court, 
hut  of  tlie  luvv.M  of  Kiifilan.l,  an.i  iIr  evi.lence  ol 
a  mrtv  iiiuHt  he  receiv.d  as  well  in  liif  l»vor  as 
ajiuinsi  him.  Momxeite  eial.  v.  Larue,  1  Q.  L.  K. 
i!(i2,  S.  C.  K.  187(1,  k  note  to  iirt.  :iO  mpr  '. 

XVI.    EXI'KNSKS. 

3t;  The  printiiif!  an.l  circulation  of  a  newspaper 
for  a  particular  eki'tion  at  an  expense  ot  $o-W, 
Ihou.'h  not  a  common  pro. .  ■  aiiif.',  may  Ik.'  consul- 
«Te.l  a  necessary  printinj:  exp<nse,  in  the  atisence 
of  proof  that  sai.i  expen.liture  was  incurreil  Irom 
any  wronji  motive.t  Ginyias  v.  t,hefiyn,  1 
Q.'L.  R.  295,  E.  C.  1875. 

.  The  rules  of  evidence  sli.ill  be  tliose  of  the  law  of 
V  „i„^,i  and  art  276  of  tlie  Cod.' of  Civil  Procedure 
Jimttr  Q  38  V'^.  cap.  .,  sec,  66,  &  y.  89  Vic.  cap. 
W.-Eu. 

i  Obsolete  It  sliall  not  be  necessary  at  the  trial  to 
produce  the  Writ  of  election  orthc  return  thereto,  nor  the 
produce  tlie  wr.iui  „flicpr,  but  parole  evidence  of 

^"'''°'i*^.«Vlmnb.  Stent  p....r  of  the  same.  The 
*''T«.'«?pnf  the  return  IK  <>t«o.'r  shall  constitut.-  suf- 
Smp  oof o  '  he  eleSn'^iaving  be.m  held,  an.l  of  the 
ffwTofcin^i  per»oii  Ihmin  slated  to  have  been  a  canrfi- 

295,  &  0.  37  Vic.  cap.  9,  sec.  \U.-hv. 

<  The  terms  of  the  Dominion  Act  are:  "The  words 
..  LT?onal  ^l*n«es;  as  used  in  this  Act,  with  respect  to 
I'^It^S.n/uMfc.  ef  anv  candidate,  shall  Include  the  rea- 
ISnnbl  ?avolh  .^  expe.  "?s  of  such'  candidate  and  the  reu- 
sonabe  "no  s.s  of 'tis  living  at  hotels  or  o  sowhere  for 
!il  ,^„.,.  of  ami  in  relation  to,  such  election."  C.  37 
X^cir  -.;  ll  A  I'lof  tbe'Quebeo  Act-"Never. 
«,«i™8?h.  votual  rsoual  expenses  of  any  candidate, 
•  ^^rt!n,i  is  exm.,-ei  for  profes8i..riiil  -ervlces  really 
'Jl^^^^^I  «'ul'?e'««,nable  sura  pai.t  1..  4ood  faith  for 
nT^oRBftrv  urlntinit  and  BdverliBeiui-.it5,  .  r.a.l  6c  acctcci: 
tTbeex&lawf-ly  incurred  the  pa^^^^^^^^ 
shall  not  cnnstltut  i  breach  ol  thU  Act.  y.dS  Vit. 
c.ip.  7,  sec.  mi.-Ei) 


;i7.  An.l  helil,  als.i,  that  altiiougli  the  muih 
paiillor  the  hire  <.f  r.i.iins  may  seem  very  Iul'Ii, 
the  cMirt  will  not  atlirm  that  such  payiiuns 
were  ille>!al,  or  thai  ihey  <veie  ma.le  from  uin 
corrupl  motive,  where  there  is  no  proof  thai  li|. 
mollis  were  not  re.piire.l,  .ir  thai  they  coul.l  liinr 
heen  ohtaine.l  at  l.iwer  rates.     Ih. 

:\H.  An.l  liilil,  further,  that  Ih.'  la.tt  .il  aiiiii- 
ilidate's  expenses  h.'iii;.'  very  much  aUive  tli. 
averai'c.  jrives  ris.'  loan  unliivorahle  presiiini- 
ti.Hi,  Cut^uch  exii.'li.liture  is  n.it  of  H-elf.-n; 
licient  evidence  ol  a  general  system  ol  c.^niii.. 

ti^"i'     "'•  .       ,  •  1  .  II-  , 

;i'J.  Ami  alth.'•.l^.'ll    the    oyi.lenco   esmhlisJH- 

thai  the  can.li.late  an.l  his  ii^rent.s  wislicil  imJ 

inten.leil  all  their  proe.'C.linfrs  t.>    he  le;.'iil,  aim 

wereauxious  not  to  violal.'  the  law,  yetiinexptn. 

diliire  .-o  unnsiiallv  or  unreasonahly  hijili  nn., 

cause,  it  not  to  justify,  suspicion  can  liu.-.lly  I. 

rejiarde.l  .itlierwi.-e  than  as  a  violation  of  lli. 

sjiirit  of  the  election  law.     Ih. 

XVll-  FoiiMAi.iTiKs  Undkk. 

.10    The  lormalities  re.iuire.1   with   inmnl 
services  in  election  cases  are  not  so  rig.iruihu- 
th.ise  in  or.linary  cases.'     Goiji-n  v.  Cuiipul.  <, 
K.  L.  2211,  S.  C.  1.S74. 


XVIII.    Il.l.KIJAl,  VOTINII. 

41  A  person  wlio  wilfully  votes  at  an  eltc- 
lion  for  niemher  of  Parliameut,  without  Imvins 
all  the  .lualities  recpilred  hy  law  to  entitle  Imn 
to  vole,  is  liahle  to  a  penally  of  $40  an.l  costs, I, 
any  oim  who  may  s«e  therefor  iii  an  action  o; 
dt'ht,  and  in  default  of  pay  iiient  will  he  sulijecitu 
coutr(iinteparri,rpa.\  J'eiryv. Adamii,Hl.Ll 
165,C.  C.  IHtll.  ,  ,       , 

42.  AHd  th>  fact  that  such  person  has  olr 
taineilttlegftl  opinion  thai  he  is  ipialiHed  to  vok 
will  not  of  itself  ahsolve  him  from  the  penalii 
imixiBcl  on  one  who  wiUinjily  yotes  witlioiji 
havin>:  all  ihe.iualitications  retpured  by  law.  Il 

43  \nd  held,  also,  that  an  action  broujili! 
a"aii  -isuch  person  for  wiltnl  and  illegal  votiii' 
is^ai  action  of  debt,  and  suhject  to  the  rule- 
mnerning  such  action,  and  the  detiendantiiisncli 
action  will  he  boun.l  to  answer  interrogatoriw  | 
surfaiiset  articles,    lb. 

XIX.  Inspection  ok  Ballots. 

44  A  judge   may  order  the  officer  cliarjfJ  1 
with' the  care  of  the  halkns  to  allow  the  wrtjfr  | 
in  the  case  to  have  commuuicalion  ot  and  ton- 
spect  ti.e  rejected  or  other  ballots  of  which  e 
has  i)Os.«eHsion.t     IF/«<e  &  Mackenzie,  ti  KL. 
183,8.  C.  1874. 


•  The  aorvicas  required  shall  be  made  as  nearly  uW 
be  in  the  manner  in  which  a  writ  of  summons  '«"«lffl 
civil  matters,    y.  38  Vic.  cap.  8, 8ec.39.-hD.  I 

t  Under  the  present  election  aef^i  f.  P™^? jS!  I 

bo  Imposed  for  IlleKal  voting  ';'''^'^^!:' '"  fiSiftS 
tion,  the  only  provrsion  against  v;otingwitbout me ««» I 

"ary  quallHcatlon  being  the  voters' nist  and  He  m.r 
which  must  bo  taken  If  required.  -hD,  I 

euch  rule  or  order  to*be  granted  by  such  court  or  j«»Pl 
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mlNj(.|ii,.Ufmr,niHl,.,i„  l„.fri'  1     '       ''"''•'  '"  " 


"llif..rH   voting' "ut  l',.rii,;,'„     ','•    '  V""'  l'"'''i'' 


•XXI.    /wHKinv    OK   Sl-KKCII. 

'"J.  Ariytliiiij,'  wliii.j,  ,,,,„   1  ■  ,      . 

i.pHWun,M,IM„  .''','"•/'''•', ,>yi>l.  mil, 

•VXn.   Nor„.K  „y  C0NTKSTAT,0.V. 

y  *  Vif,  cap.  ''.Hodi     "•  '"''•  "''  •^'•^'  '•'  ^ 


"Preily  declared       '    ?''''^  *'''*'•*-  ""     ai 

"^■i"  "t  .h,.  (hi.  'hi'    '''''■.'■''  ^^1'  '  'I'"  fre,.  ?x- 
pi^.  40,  S.  C.  1,S73.  "'""""'  &   O^'Uiu  el  al,  5 

WlV.PKN.,,Tvroun.,,K,,u,Vom« 

ipMtta^ii^r""- "-' "-'-poo. 

Iv:'"'"'!"  Chaniory     C  37  Vi. '^J''"'' .^^  ">e  clerk  o  "he 


^-"^   tli-y  wc.a"    S'    '''':l''''■';^■^•'•• 
XXV.  Pkt.t.ov  to  r„K  I[„,.s,.. 

'•>"'''  '""l''l.'Cli.,„H      ,.      .,  "'.".""l",.,.oM    ..ri'vi- 

»l.u>..  naoK.  i.-orr  ,,,,';''''''"'  ''  ""•'"'<■•• 

XXVI.  I-OWKHs  OK  .;n„;K.s  Cm.,,,. 

A<'  .-I1H57  arc  inm      t.i  lo   '."I'i'"'  <■'''■'•""'"' 
'^•^"""W  a  cun.n.issi,,,. .  ;     '"^  '"."'''''  »  Ji"l«c  Ih- 

";^'  "MiM.'c  i„  i.iH     ; ,    n  T'''^,\'h>'ny  to 
^IhTilhn,  '^  I-  C.  J  27:'  i^p'  *i' *  <>'^W.// 


<^k«'  «vi,lc,.ce,  an,i ,,,',";'; '•■•'""V',»«.'  l'--.,  to 
'It'Mt  to  .^uch  upplica  i       'I  "I"'  """K"  '"'■i- 

••<;f"larity  or  the  «cr  •  «:  ^t  "ofr"'"''''^ ''^'  ""■' 
allo-atiofi.sottlicm.rt,-V  ■"""'^^K'urv  of  the 

fvi-lenco,  and  the'    ,   ;„  ':.;:r''''>  ^'"'  "»'<'"Sol 

Q-3H  i^ic.  cap  8,  mil       '  '''  "'^- -statute,     lb. 

^^^^t^:^:^^^'^^  -^-M  applied  to 
;'f"-ul..  in  th«^piHce5r:X,;''',*''«^f '.''''  Petitio,. 

Hufficiei.cy  oCtl.c  reco.M.i/T  '  ,       '?'*'  "P*^"  ""' 
t«sti,no,.y-  ,0  .such  ^^^"'  X  •■'• '""'  to  limit  the 

ev't,S:'L!i^^ftl;?■{;:t:  --/•;«  takin.  or 

"onHarisi...  upon  tV  -  «  '  '  "'     '''^«'J«  q"e.s- 
Hion.s  ofthc^pct  tion,  a  c  n,v'''r"T-"!  '''^'  "^'"^l"- 

••i!',  K.  1{„  8.  C^    858     •^^  ^ '«'«"'"''>«,  2  L.  C.  J. 


H'ld  authority  as  a  Judie  o?onp  ofT/;'  ^2"'""'  Jari/d  otl"^ 
Law  or  Equity  tJi)T^°f°f^°\^^^  Superior  Co..rt""" 
"•asfiGlu,  ailt.-njf  inTermoVnrLJ. ""'"""  »"«'>  election 

«,  «E  y.  38  Vie.  cap.  8,  sec.  11._Ed, 


«,  S  y.  (J8  Vic  nnn  u  .„„  >>      ;,    ^-  °'   >  ic.  cap.  10,  sec. 


-$ 
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f.*;    But  he  has  a  right  to  hear  and  decide  upon 
otjections  L  to  the  validity  of  the  security,    lb. 

XXVII.  Preliminabt  Objections. 

56  The  fact  that  the  respondent  in  an  election 
ease  has  been  served  with  one  copy  ot  the  petition 
a^h  s  domTiile.  and  another  at  the  protliono- 
Urv'B  offic^  does  not  furnish  around  o  fprehrn.- 
na7v  oSon  or  of  delay  until  the  petitioner  de- 
clares on  which  B^ji'i'^^^f^o'Tc'mrC  37 
(iover  &  Covpal,  6  R.  L.  229,  S.  C.  1874  ,  (..^i 
vfc^ap  10,  sec  9,  &  Q.  38  Vic  cap.  8,  sec.  3b. 

67  %.e  respondent  cannot  by  prelinunary 
ohiection  plead  tV"  want  of  status  in  tfie  pe  itioner 
as  such  on  amount  of  corrupt  practices  by  h.m 
tsacandW  .  U  such  election,  and  such  prelnni- 
* arv  olSct.    .  «-ill  be  disinisHtni  on  deniurrer    lb 

58  And  held  in  another  case,  that  the  right  ol 
Ihe  Better  to  petition  may  l.e  put  m  issue  by 
SSary  objection,  but  not  on  proof  of  cor- 
rCp  practTces  ^y  hi.n  at  the  election.  J»f^««<., 
<<i   Mmirice  &  Gasp4, 19  L.  C.J.  1,  i^^  ^■, ^^'T- 

59  T"e  qvfalitication  of  the  petitioner,  that  is 
his  right  to^st  in  place  of  the  respondent  cannot 
lTt3\yprdLnary  objection,     iorest  & 

^roX;t\iqSesiion\^;eVeftte  petitioner  is 
or  is'nS  a  duly%ualifled  elector  inay  be  ^^^^^^^^^^ 
preliminary  objection      Dtimlet  al.  &  tasgram 

''  el'il^i'ufe  c\'se'^o.Ye''-'"-y  objectioiis 
ihl  onuTprobandi  is  on  tlie  party  raising  them, 

^^2    The  evidence  in   support  of  preliminary 

117,  S.C.  1875. 
XXVIII.  Presence  of  Candidates  at  Elec- 

TIOKS. 

f,^   The  law  does  not  require,  on  pain  of  dis- 

8ec.21,&Q.38Vic.cap.7,sec.lU. 
XXIX.  Procedi-re  Under. 

64.  Fixing  of  rna?.-Where  the  order  of  the 
indee  fixing  tlie  trial  under  the  Dominion  Con- 
troverted^ lections  Act  of  1874  omitted  to  spe- 
cX"he  place  of  trial-i/eirf,  that  no  trial  could 
be\iBA,  Although  notice  oi'  time  and  place  under 
s':ction'r3  had  Ln  given  the  re  jnfe-,^  and  li 

was  present  in  court.    Eyanet  al.  &  /^e"'"*'  ^  i 
L.C.J.194,S.C.1875iC.37Vic.cap,10  8ec.l3. 

thst'^Jn  which  the  trial  is  to  tako  place.-En. 
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65  Trial  in  Vacation.  The  election  cases 
under  the  Dominion  Controverted  Elections  Act 
of  1874  may  be  tried  during  the  ong  vacation ,  e 
between  the  ninth  of  July  and  the  first  ot  Sej^ 
tember.*  Ryan  et  al.  kievhn,  19  L  C^  J  19  , 
S  C  &  Owens  et  al.  &  Cashing,  20  L.  t.  J .  8t,, 
S!  C.  R.  1875. 


XXX.  Proof  of  Voting. 

66  The  certified  copies  of  the  poll  books,  de- 
posited as  required  with  the  registrar  ol  the 
county,  are  good  and  sufficient  evidence  ,n 
courts  of  law  of 'he  votes  mentioned  in  them 
having  been  polled.  Perry  v.  Adams,  S\.  L.  I 
16.5  C  C.1864iC.37Vic.cap.9,8ec.bl&Q.,i>i 
Vic.  cap.  7,  sec.  207  et  seq. 

XXXI.  Publication  of  Petition. 

67  The  fact  that  the  returning  officer  has 
not  published  the  petition  in  conformity  with  ( , 
36  ^ic.  cap.  28,  sec.  11,  ss.  6,  will  not  prevent 
the  court  from  fixing  tl'^  day  of^^trial  nm,pr 
&  Baby,  G  R.  L.  746,  E.  C. ;  C.  37  Vic.  cap.  10, 
sec.  8,  ss.  8. 

XXXII.  Qualification  of. 

68.  Petitioner. -The  respondent  cannot  by 
preliminary  objection  plead  tlie  want  of  status  in 
?he  petitioner  as  suet,  on  account  of  corrupt 
prac^ces  committed  by  him  as  a  candidate  a 
such  election,  and  such  pre  iminary  objectiou, 
filed  will  be  dismissed  on  demurrer  Goycr  & 
Coupal,  6  R.  L.  229  S.  C.  1874 ;  C.  X!  Vie.  cap, 
10  sec  10  &  Q.  38  Vic.  cap.  8,  sec.  40. 

69  The  qualification  of  the  petitioner,  that 
is,  his  right  to  sit  in  place  of  thejespondent, can- 
not be  t^ied  by  prefiminary  objection,  iomi 
&  Hurteau,  19  L.  C.  J.  6,  E.  C.  1874. 

70.  Returning  Officer  as  Candidate-1^ 
respondent  received  a  commission  from  the 
clerk  of  the  crown  in  chancery,  as  returns? 
Xcer  for  the  county  of  Gaspe  at  the  con,- 
?n7elPCtion,  which  commission  he  accepteJ 
an^d  acted  on,  signing  the  us^^i^  Fojmam 
The  nomination  was  to  be  held  on  the  t«elllli 
of  Febmary.  On  the  31st  January  the  resH" 
ent  apSed  an  election  clerk,  and  on  the  same 

date  and  that  he,  the  election  clerk,  woulj* 
Shged  to  act  as  returning  officer  in  h,8  pa«^ 
lie  also  wrote  a  letter  to  the  clerk  o 
crown  ii.  chancery ,  asking  for  '^^^^l^^ 
teleeram,  but  which  the  latter  did  noxncm. 
On  the  fourth  of  February  the  respondent  re- 
?e?ved  from  the  clerk  of  the  crown  ,n  chance 
a  teleeram,  referring  h.m  to  C^S^  t.  «  - 
sec.   33,   ss.  5,  and  to  t.  34   Vic.  cup. 

TZ  trial  of  every  election  jo.mon»lj^;lll*^» 
die  in  diem  unti.l  the  trial  _i«  o,';ay;„"J',;f,\hp  „%ir<im}i 
I  caie  should  talie  place.    C.  88  VIo  cap.  lu, »"- 


XXXm.  Rkcoc 


.X.XXV.  Returni: 


XXXVI.  RioiiTS  ( 
"7.  Where  one    o 
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ELECTION  LAW. 


Udd,  that  a  returning  oificer  after  he  ha^ 
hccepted  the  office  an.l  acted  as  sucli  may 
Irtsig",  but  his  resignation  must  be  tbrnial  -du'd 
I  mist  be  accented,  otherwise  he  is  ineJi^'ibioas  a 
Ufihte      Le  Boutillier  v.  Harper,  ll^.  L.  R. 

■  lb-  V.  lo74. 
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elared  disqualified  after  an  election,  the  other 
candidate,  unless  he  have  a  majority  oi'vote.  is 
not_  entitled  to  the  seat,  and  anew  e  e.^  on  mis 


XXXriI.  Rwo.;.v,zA.NCK  in  Cases  Uxi.er.  XXXVII.  Rut.es  of  Practice. 


.1   On  the  lieariiig  of  an  election  petition— 
iM',  that  a  recognizance  whidi  does  not  state  in 
::,\<<Aiy  of  It  the  place  wiiere  it  was  executed  is 
■.iiAcient.     Jinstow  et  al.  k  Btaudni  et  al    2 
lC.J.  1,  E.  R.,  S.  C.  1858. 
(2,  Nor  IS  the  defect  cured  by  the  insertion 
•the  magistrates  certificate  of  tiie  words  "at 
>■  place  above  mentioned,"  the  place  ,-0  men- 
JiMiieJ  being  the  indication  of  the  magistrate's 
Is-jloiiee  111  his  desiM-ipiive  addition,     fb. 
;:i.  And     in    such     recognizance    also     the 
.amtcrequires  tlial  the  magistrate  signin.'  state 
r  uhat  place  he  holds  office,  and  an  atfe.rtation 
'imX  by  a  person   calling   liimsolf  "J    l>    " 
|.ill.oiit  saying  for  what  place,  is  insufficient.  Jb 
i4.  J  he  judge  applied   to  for    (he  taking  oi' 
liudence    has    the   right    to   decide    iipun    tlie 
.jifaeiicv  of    the  recognizances.     Duu:i<,n    k 
Ufui/all,  2  L.  C.  .J.  ;«,  K.  ]{.,  s.  O.  1858.  C 
|ji  \  ic.  cap.  10,  sec.  48,  k  Q.  :w  Vic.  cap.  8,  sec! 


XXXIV.  Rkfukshmknt; 

Ilin.VS. 


SlTI'MW)    AT   l»l,l:c 


,.1.  Where   refreshments  were  supplied   to  a 

ii::^'l  men  wlio  were  to  be  readv  m  ca-^e  of 

ItniergHiiuy   during  a  pariiameniarv  election- 

IW.tliat  tlie  retre.sliments  thus  siiiiplied  mue 

■ri-eiono  lawful  cause  of  action  under  the  Act 

IXXV.  Reti'rnino  Oi'Ticeb. 

■fi.  Where  the  returning  officer  resigned  his 
Itliarge  into  the  hands  of  tlie  election  clerk 
laie  time  before  the  day  of  examination— i/cW 
|ilial,although  the  resignation  was  inibrmal  and 
iJnaccepteJ,  that  the  election  lield  by  the  said 


.«o'','^'.'^l''^•''"'''^°''   P''"ctice    concerning  con- 
tes  ed  elections,  having  been  signwi  by  a     aifw^hl 

Vi..,p.,0,,=ec.44&Q.3«Vie.'car8!sS:?^^ 

XXXVIII.   StCfRITV    UXDER. 

7!)  <hi  an  application  to  take  evidence  in 
an  efec  .on  case  under  the  Act  of  ly.OT— w,.;,/ 
that  security  to  the  amount  of  £200  cnrrem t 
was  sufficient,  a  though  the  petition  be  a.'a  s^t 
the  return  of  three  members.'  Alh'i/nf/  J 
A-  Plamundov,  2  L.  C.  ,f.  ,39,  S.  C.  1858^      '  *'^- 

80.  A  cert;licate  of  the  prothonotarv  to  the 
eltecl  tliat  the  necessary  amount  has  been  de- 
posited m  I  ominion  bills  is  .sufficient.  GoTev 
&  Coxpal,  6  R.  L.  229,  S.  C.  1874  ,  C  ,7  \^i^ 
cap.  10.  sec.  8,  ss.  7  <t  Q.  38  Vic.  cap.  8,  sec.  21. 

XXXIX.  Service  Under. 

81  The  service  of  two  copies  of  the  election 
pet  tion  on  the  respondent,  one  at  his  domicile 
and  one  at  the  prothonotary's  office,  does  not 
lounda  pivlim;„ai;y  objeeti.,,.,  or  a  rea.soii  Ibr 
delay  until  the  [x'titioner  declares  on  which  ,sei- 

r'l  229"  s"?  187'r'' r '  ■;-  V  ""'"'  t^""P< 6 
y.  .^8  Vic.  cap.  8,  sec.  3G  et  seq. 


.X.XXVI.  Rights  of  Candidate. 

JT^Where  one    of  the  candidates  was  de- 

Lmi  ^1  en  P/"""?*  P'eotlon  law  it  Is  provided  tliat 
r  "fry  candidate  wlio  corruptfy  by  himielf   or  by  n, 

¥■  meSt  drrnk  n^rr,L  "  ■"''.'  ""^  expenses  incurred  for 
loi^r  in  nr^„  ',   P"*'""""  *"■  provisions  to  or  for  any 

loany  iSn  whn  .h^  f  "'"  »'"n,''f  two  hundred  dollars 
If  SI  It  "^VVi  ^''""  S"""  sue  for  the  same  witii  full  costs 

i.    c'itn  t'oVfrom  ?!,?'  ""  t"™"?"  I'ot'tion  ther'e 
l«ehca.dlK  n'L'^L"^. '."',".""'.';«'■.  "f  ^"'o-  ?fv«>>  for 

B'-i-j,  aud  16  t;rnv»';i  'n,,  :::^::IA  i'"i""  "'''o  ^naii  nave 


Klnr  fil'"'"'"'"  ""  ""^h  trial.'to  have  corruntlvao" 

F"t;^^!!;!'Vr7i;".°J;/!l"?I^'i^.'".''v.'':!?°^ 

k.Shj.-Ed. 


•  cap.  9,  see.  94  i  Q.  38  Vic.  cap.  7, 


XL.  Status  OF  Petitioner. 

82.  Tlic  right  of  a  petitioner  to  petition  may 

igl  of  a  candulate  to  petition  is  not  liable  to 
be  defeated  by  proof  of  corrupt  practices  by  him 
at  t heelect.on  Megantic^t,  iaurice  &  &asp,, 
0  A-'o/s'l'  ■^•'  C-37  Vic.cap.  10,Hocs.  f& 
oa  ^•.•^*^  Vic.  cap.  8,  sees.  19  ^40. 
Jh  ^'"^,9"«f"?n  whetlier  the  petitioner  is  or  i., 
not  a  qualified  elector  may  be  tried  by  prelimi- 

84.  Tlie  status  of  a  petitioner  is  not  afFected 
by  reason  of  corrupt  practices  proved  to  have 

been  committed  by  Aim  at  a  prevWs  election.in 
an  electoral  division  other  tLn  the  one  in  co  " 
t.;oyersy  m  the  case.     White  et  al.  &  Mackeil 

SsJL'sL'.'"-'''-^'^^^^'^-^^^''-^^^^ 

XLI.  Si'reties  Under. 

85.  On  the  trial  of  an  election  petition— i7e;rf 

lat,  on  an  application  by  a  sittfiig  member  for' 

the  taking  of  evidence,  he  must  produce  with 

1  J.FV.''*""  "'"  Pfesont  election  acta,  both  fodoral  and 
ocal,  the  amount  to  he  deposited  Is  one  thousand  dolla?8 
iiED  ^'  ^^'  '^"'  *■  "'■  6  *«!  y-  38  Vic,  cap  8,  800,  S' 


R 
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ami    llio   iii)]iluiition 
tixfd    l;v  till'  Miitiito 
Uii.i'i.     111.,  C.  37 


his  recognizances  his  own  affidavit  as  to  the 
suffioiency  of  the  sureties,  and  the  absence  of 
Buch  is  fa'tal.  lirisinw  d  (d.  ik  Bcuudry  et  al, 
2L.C.J.  1,E.  ll.,^-.C.  1858.    ^,  , ,      , 

86.  And  in  another  case— //«W,  that  tlie 
application  to  take  evidence  would  be  rejected 
if  the  atHdavits  of  the  sureties  were  insufficient. 
O'FarrcU  k  De  TiUcij  et  al.,  2  L.  C.  J.  20, 
E.  U.  1858.  ,  ,.      . 

S7.  IJut    /«■/'/,    al.M),    that    such    applu-iition 
may  be  altiTwards  received  and  acted  uj.on   if 
the'  delect    be    corrected, 
renewed  within   the  iinie 
tbr  the  making  uf  .such  aiiplii 
Vic.  cap.  10,  see.  lo. 

XLII.  UxiTi;  I.NFiAKXci:. 

88  On  the  trial  of  an  election  petition, 
•among  the  charges  in  which  were  those  ol 
i„terterence  and  undue  inlluenc..'  by  tn-  clergy 
of  the  district— 7/eW,  that  the  election  law  ;..o. 
liibits  all  undue  influence  of  a  secular  nature 
(dans  Vordre  lemporel)  but  the  context  ot  tins 
liw  and  the  acts  which  it  enumerates  and  de- 
fine?, indicates  that  it  does  not  apply  to  any  acts 
of  a  spiritual  nature  (dcNS  Vomrc  spmtuel), a.nd 
if  it  did  apply  tot-vcts  of  an  ecclesia-stical  nature, 
theclericalinrtuen-.e  exercised  mthiscase  should 
not  be  declared  undue,  because  the  tact.-  ijrovai 
amount  only  to  the  expression  of  certain  opinions 
of  moral  theology,  whicli  should  be  tree,  and 
which  bv  their  nature  are  free  Iron,  e'viljxris- 
diction.*  Rroxsard  et  al.kLmgecin,  I  ^.  L,.  It. 
323,8.  C.  1876. 


i  il 


XLIII.  VoiPtr  Ei.Krrioxs. 

H')  Char^'es  of  corrupt  jiractices  against  the 
respoudentralleged  to  have  been  committed  by 
l.ini  at  the  election,  the  avoidance  ot  whicli 
i-ecessitated  the  pre.«ent  one,  may  be  proved,  on 
tiie  ground  that  the  two  elections  vrc  one  and 
the  same  election.!  White  ei  al.k  Mackenzie 
10  L  C  J.  li:^,  S.  C.  1875,  k  Owens  et  al.  k 
M»</;20L.C,J.8G,S.C.R.  1875. 

XLIV.  VoTEus  Lists. 

90.  In  conformity  with  ti";  provisions  of  the 
C.  S.  C.  the  court  may,  u.joi  petition  ot  llie 

.  Every  person  who,  directly  or  V''V'\Vl^'V^>;,Htof  Ifr 
«mptoyme^|^t    or     .  . my   .  a  ULr  prat  ^^  ^^ 

7,  see.  258.-ED. 
t  Wliereas  doubts  l.avt!  arise-.)  a?  to  tlie  proppr  con- 

J^t^'ttT  intents  inapurpoBcs  whatsoever,  ..rcv;.^  as  to 

tfit'Suliot  mlhlhc  knowMgeavd  consent  0 
tuch  candidate!.    C,  38  Vie.  cap.  10,  sec.  5.-1.U. 


injured  party,  and  after  enquete,  order  the 
se'cretarv-treasurer  of  a  municipality  to  in. 
scribe  the  name  of  the  party  complaining  on 
tlie  electoral  list,  and  that  with  costs  against 
the  corporation.  Deniaer  et  al.  k  The^  Vorpnr. 
ctiun  of  the  Parish  ofLaprairie,  8  h.L.  J.  17,:,, 
S.  C. :  C.  37  Vic.  cap.  'J,  sec.  i4,  k  Q.  3S  Vic. 
rav).  7,  sees.  24  &  28. 

yl .  An  election  held  on  illegal  voters'  lisis 
will  be  .set  aside,  notwithstanding  that  the  peii- 
tioners  themselves  tail  to  prove  that  they  wciv 
icallv  entitled  to  petition.  CaverhUl  et  al.  4 
ifyaii,  18  L.  C.  J.  323,  S.  C.  R.  1874 ;  C.  3C  Vic. 
Clip.  27.  sec.  28.  . 

1)2.  Evidence  in  support  of  a  prelimmuvT 
objection,  charging  generally  that  the  pcii. 
tioners  who  claim  to  be  voters  were  nut  (|niili- 
tied  as  .such,  on  account  of  the  nullity  ot  tli.. 
assessment  rolls,  from  which  the  voters'  list,; 
were  made,  will  be  disregarded  by  the  coiiri, 
when  it  i."*  proved  that  the  names  of  the  pell- 
tioners  were  on  the  voter.s'  lists  furnished  in 
the  returning  oflicer,  and  that  the  voters' 
lists  were  to  all  appearance  legally  made  aii.l 
dulv  sworn  to.  iVhite  et  al.  k  Maekenzk.  19 
L.  C.  J.  117,  S.  C.  1875;  C.  37  Vic.  cap.  It, 
sec.  28. 

XLV.    VOI-CHERS. 

93.  Where  a  petitioner  charges  that  proper 
vouchers  have  not  been  produced,  he  may,  and 
ou^ht  to  demand  ihe  production  of  the  particu- 
lar vouchers  he  deems  of  importance,  ami 
although  the  non-pvoiluction  of  such  voucher- 
may  jtistly  excite  remark  and  suspicion,  .■■till 
the"  mere  failure  to  produce  them,  if  not  spo- 
ciallv  demanded,  will  not  of  itself  create  a 
vrimCi  facie  case  against  a  candidate.  Gimjrm 
v.,S7/<;/-,y«,  IQ.  L.  R.295,E.  C.  1875. 


ELECTION  OF  DOMICILE-^ 
DOMICILE,  OPPOSITION,  PEO- 
CEDURE,  &c. 

EMANCIPATION  OF  MINORS-&f  | 
MINORITY. 


EMBEZZLEMENT— &c  CRIMINAL  I 
LAW. 


EMPHYTEUSIS— &e    LEASE,  E)i- 

PHYTEUTIC. 


ENCROACHMENTS. 

I    Pi.K.uiiNO    IN    Action  fou,  see  P1,E.\1>| 
ING. 

ENCUMBRANCES. 

I    Ox  Roads   ax!)    Strkkts,  see  .MI'N1C1-| 
PAL  (JORL'URATIUNS. 


4«9  ERROR. 

ENDOESATION. 

EicHANGEf  &f.^"   ^""^■^'  ^'^'^  BILLS   OP 
II.  Of  OiM'oamox,  see  OPPOSITIOX 

ENJOYMENT-5.6  POSSESSION. 

ENQU^TE-^ec  PEOCEDUEE. 

EXTAIL-^ee  SUCCESSION,  PiUMo- 

GENITURE. 


ERROR. 
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ENVOI  EN  POSSESSION_S.e  Al] 
SENTEE. 


I.  On  Bills  o' 
CHANGE,  &c.. 


EQUITIES. 


v.A,  see  BFLL.S  OF  EX- 

ITV   OF   U.MJ0K;ieh. 


ERROR. 

I.lN  Agreemknts  of  Co.mi.„oml.e,  9f 

IV   iN  Copy  of  Ji'dg.mext,  yy 
^■„^/ i^i^CLAaArio.v,  100. 
v, '(  ^"■rnishee,  101,  102. 

VI.  In  INDICT.MENT,    10;{ 
A'n     ?  Jl'IX'MENT,    101-110. 

UII.  In  Name,  111,  112. 
1\.  In  Proces-Vekhal,  I13 
A  Money  Paid  nv,  114. 
Al,  Writs  of,  115-117. 

I.  In  AGREE.MENT.S   OF    Co.MI.RO.MiSE. 

notarial    LrSi't,'^*:i^f;'''|]--;-n.  a 

,  P^.m.sed  to  „av  to  aj  auteurs  0     he  3  'iSi'rt^ 
I  «Oa}-ear,  aiuf,  on  action  beii,..  I.ro  ufl,,^  ■     .1 
amount,  pieark-d  fl.at  he  ha    ?,ue"  F  n/n'      ^ 
agreement  tlirough   inistal<e   and    1  v  t\!^ fT^ 


t^^<!t  rtr!^V°  T'""^  hi«  certificate  and 

ohTi^H.ir, \'v        '  .w  I    ' 'a''-" "'■ "  ''.vpothccarv 

"lio   liad   .ii-char./(d   ',''•"'"'""•"■»  tliird  party 
■'ittc.<tin.'  (hat  1,0  livnntl,,  ,       •        ''  '^'^«'--'ti-"tion 

i-n,oou,-action;.,"  i;:i::^;r''';;'r^'«'iv- 
"«««  et  uL,  13  L.  C.  J.  204;  SC.  ifiS  '■  ^'^ 
in.  In  Contract. 

'•^'J-  ,^t<iU  fje proved  hii  WUnetw^ 
Plainiiif  n,  an  fiction  on  a    oli  f- ,  rw     •   ''^''''  "'*' 
.-on-hl    to  exam  m    fl  n  i      /  "' f"-'; '".surance, 
delcMidant,  to  s  ow  tl  i,  ff"""  '"'''  ""^''^  "I'  t''^' 

ilencc  or  the  canVe/an  I  "°,  ^'«»ei'  evi- 

contain<.d  in  the  poHcv  cLH  ["''r  °'  'H  ''''^'^ 
testimony  of  the'ix  tLs  i  '■  '""'"'  "''»»  ^1'^ 
'■'litv   il^vasZw■    owi  „-    "''T  '"•-'"""en- 

&     L  C.  K    ;a,  S.  C.  1H58,  S"  234  C  V^ 
"■ritten   contrac    '    fei'  "^/i'^'^V''!   e-ror  in  'a 


IV.  In  Coi-v  of  Jl-do.mevt. 


n.  In  Certificate  of  Registration. 
hf-nto,'executio,;'Wt;;i,^;£  ;--•;- 


"-  e^  al.,  12  L.  C.  K'."9oril!^6.  fe'"'"'  ''  ^^'- 
V.  In   Declaration. 

conclnsion   or  Xt' „  f'v/i'^  P  '""'itt'  '-'  the 

.'"ore  than  three  hi  sheis   mil'l   7  •'"'^^■'"'",'*°'' 
It  was  nianitest  t™,'  Vi     ""«'", pe  rendered,  as 

three  hundred  b  "helH      Yn      ^  '^'''T  <^''*''"ed 

So  :frnc:v2"'"  "'■'■'■  °™" 
*Sr;"'t'- ''  i'.'c°"j:,;»  gTiij,  *■««■"■ 


(■.f 


f 
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contested  as  tlie  first  one.  Richard  et  al.  v. 
Firhi  it-  La  tsoniiU  CanwUenne  Fraiifnine  de 
00)181^011011,10  L.  C.  J.  290,  S.  C.  1876. 

VI.   In   iNDi    VMEST, 

lOo.  In  an  inilictinent  tbr  ohstructiiin;  an  offi- 
cer of  excise  umier  27  ic  28  Vic.  riip.  '.^—Hehl, 
that  tlie  omission  in  the  imlictnient  of  the  aver- 
ment that  at  the  time  of  the  olistrnetion  tlie 
officer  was  aetinn;  in  the  diseliarge  of  liis  duty, 
under  the  autlioiity  of  tiie  aliove-mentioned  -ta- 
ute,  was  not  a  detect  of  substanee.  Imt  a  formal 
^  rror  which  was  ciireil  hv  the  verdict.  Spelinan 
*  Kcylua,  18  L.  C.  .1.  lol,  Q.  B.  18(18. 

VII.  In  Ji'dom  .its. 

104.  In  a  judjimont  a^'ainst  sureties  the 
words  "jointly  and  severally"  were  omitied, 
evidently'  l>y  vvrm—IlchL  \i\v.'  'he  jud;;incnt 
mast  he  reli^rmed.  Deh<cvs  k  l'aiuiil,i'}  L.  C.  U. 
■M),  Q.  B.  1S54. 

lUu.  An  error  in  the  amount  of  a  judgment 
rendered  in  the  ccmrt  below  n'ny  I  ;•  c  r!:'C';(l 
in  appeal,  while  cfinfirnun<,'  the  judgment 
in  other  particulars.  Levei/ k^Sponza,  6  L.  C.  J. 
183,  Q.  B.  1858. 

10(1.  A  variance  between  the  fina:  judgnient 
on  arulo  for  contrainfe jxif  rorp.s. and  the  terms 
of  the  rule  itself,  is  not  a  ground  Ibr  setting  aside 
the  judgment.  }iriiok.'i&  W/iitiw;/, -i  L.  V. .  J . 
27'J,<.V10L.C.R.  244,  Q.B.  1800. 

107.  Where  a  manife-t  error  (Txists  in  the 
judgment  of  the  court  b(dow,  and  the  partv  who 
ir.iglit  claim  the  benefit  of  ^i.i  li  '>.'i'-'r  Jcs'.sIk 
the'i-elrom  and  serves  notice  of  Iji.s  (/e.v/.s'/(/;/m< 
on  the  opjHisite  itarty,  belbre  servi(U'  of  awril  d 
apieal,such  error  will  be  helil  fo  lie  ertectually 
cured,  and  an  apfieal  instituted  for  the  niere 
purpose  of  curing  such  error  will  be  dismiss^^ed 
with  costs.  Brown  et  al.  ic.  W'jod,S  Jj.  C.  J.  53, 
Q.  B.  18G3.  ,  .  ,       .    , 

108.  An  error  in  the  date  upion  which  a  judg- 
ment ia  rendered  is  not  a  ground  of  nullity  in  the 
judgment.  Naud  ite  limith,  10  L.  C.  J.  217, 
Q  B.  1866.  ,.   ,^      , 

109.  And  such  error  may  be  remedied  by  the 
court  of  appeal  in  and  by  its  own  judgment.  lb. 

110.  In  a  judgment  ordering  a,partuye  of  an 
immoveable,  an  error  as  to  the  contents  of  the 
immoveable  is  not  aground  of  nullity,  and  such 
error  may  be  rectified  in  appeal  by  a  iudgment 
of  that  court,  without  costs  against  tlie  uppP'- 
lant.  Peloquin  et  al.  &  Brunei  et  al.,  3  R.  L. 
386,  Q.E.  1871. 


Olivier  Danis  "  and  plain tifT  brought  action  in 
declaration  of  his  hypothec— /ie/o,  that  the  de- 
fendant, having  acted  entirely  in  good  faith  and 
ill  ignorance  of  the  fraud,  could  not  be  made  to 
«ufier  thereby,  and  the  action  was  dismissed, 
Lafkw  &  IJomgani,  1  L.  C.  J.  102,  Q.  B.  184'J. 

IX.  In  Phoces  Verbal, 

113.  Where  the  defendant  filed  an  opposition 
to  tlie  seizure  of  his  property  on  the  ground  o( 
an  error  at  the  foot  of  the  proces  verlxil— 7/eW, 
that  the  opposition  would  lie,  but  the  error  did 
not  necessarily  involve  the  nullity  of  the  sei- 
zure. Manxeini  v.  Bernard  &  Bernard,  2  R.  L. 
242,  S.G.  1870. 

X.  Money  Paid  bv. 

114.  A  party  who  by  errevr  de  droit  has  paid 
money  to  a  corpi.iration  under  a  by-law  wliicli 
was  illegal,  and  which  has  since  been  set  asiih-, 
can  rei'over  I'roni  the  coriwration  what  he  lia- 
«o  paid.  Li'prohoH  k  The  Mayor,  etc.,  of  Mont- 
,,J,-l  L.  C.ii.80,  Q.  B.  1047  etseqC.Q. 

XI.  WlUTS  OF. 

115.  A  writ  of  error  does  not  lie  from  ajiiil?- 
nieiit  on  a  rule  for  contempt,  issued  out  of  tln' 
Court  iif  Queen'  ^  Bench  on  the  Crown  side.  Ram- 
sa,i  &  liMina,  11  L.  C.  J.  158,  Q.  B.  1867. 

'lift.  Where  a  writ  of  error  has  been  signed  l\v 
the  Crown  prosecutor  in  the  name  of  the  Ritur- 
iiey  general,  instead  of  the  attorney  general  liim- 
M-il'.'it  must  be  set  aside.  Duntop  &  Begimi, 
11  L.  C.  J.  271,  k  3  C.  L.  J.  57,  Q.  B.  1867. 

117.  A  writ  of  error  cannot  be  granted  with- 
out the  fiat  of  the  attorney  general.  Koiman, 
13  L.C.  .1.255,  Q.  B.  1863;1114C.  C.P. 


ERRORS. 

I.  L\  ST.in-TEs,  see  ACTS  of  thk  Leulsia- 
TvnK. 


ERROR  AND  APPEAL— See 
APPEAL,  CRIMINAL  LAW. 


ESCHEAT— See    CROWN,   Eight  lo 
Pkoperty. 


VIII.  In  Name, 

111.  The  plaintifis  brought  hypothecary 
action,  and  the  defendants  filed  a  confirmation 
of  title  which  they  had  obtained  of  the  properly 
which  tlie  plaintitl's  claimed  to  be  subject  to 
their  hypothec,  but  in  wdiich  the  name  of  one  of 
them  was  stated  to  be  "  Brackmori  "  instead  of 
"  Black  won  "—Held,  not  to  be  material,  and 
the  action  was  dismissed,  Redpath  ei  al.  v, 
Blackmon  et  al.,  0  L.  C.  R.  408,  S.  C.  1852. 

112.  The  proprietor  of  an  immoveable  gave 
to  the  plaintuf  a  mortgage  upon  it  by  the  name 
of"  Jean  Olivier  Danis,"  and  afterwards  sold 
it  to  the  defendant  by  the  name  of  "  Joseph  | 


ESTATE. 

I.  Op  Absentee,  see  ABSENTEE. 

II.  Of  Insolvent,  see  INSOLVENCY. 


ESTATES. 

I.  Claimed  BY  the  Crown,  see  CREDITORS. 
Rights  of. 


ESTOPPEL— See  PLEADING. 


ESTRAY— See  ANIMALS. 
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him  to  use  an  cnqtiete  taken  in  a  prior  fuit  upon 
the  same  cause  of  action,  ami  that  this  was  a 
similar  case.  iSed  j'cr  curiam. — When  a  cause 
has  been  out  ot'conrt  by  a  peremption  d'in.itnnce, 
if  an  eiupiite  has  been  taken  it  is  allowed  to 
subsist,  and  may  be  used  in  a  second  suit  founded 
upon  tiie  same  ground  of  action,  and  this  appears 
to  be  reasonable,  but  we  are  not  aware  of  any 
authorities  that  would  justify  tiie  reception  of 
an  en q in' I e  in  a  subsequent  cause  uinler  otiier 
circumstances.  Leclere  v.  Ji'ai/,  '.i  Itev.  de  Leg. 
362,  K.  B.  1818. 

II.  Admission's. 

119.  No  admission  of  facts  can  be  inferred 
t>om  the  contents  of  an  exception  to  tbe  service, 
as  evidence  of  such  adiTiissions  must  be  express. 
Bronehu  v.  Bonryo,  2  Rev.  de  Leg.  280,  K.  B. 
1811. 

1 20.  A<linissions  contained  in  a  plea  cannot  lie 
divided,  but  must  be  taken  entire,     llclland  A 

Wihon  eftiL,  I  L.C.  K.  (iO.  Q.  B.  1851  ;  12  Hi  C.  C. 

121.  In  an  action  for  the  amount  ot  an  insur- 
ance policv,  for  the  premium  of  which  a  proii.i.s- 
sor}  note  had  been  given,  whicli  was  dishonored 
at  .nat\iritv,  but  lor  wliic'  lO  policy  or  intermi 
receipt  hail  lieen  issued  b.>  lie  company— //<•/'?, 
eontiriningthejudgmentoi  tlie  court  below,  that 
the  admissiiin  of  tiie  manager  of  the  company 
was  admissible  to  prove  the  existence  of  tlie 
contract.  Mutnid  fiinuniiim  C'lunpriii;/  k  Mr- 
GiUivra,/,  2  L.  C.J.  221,  Q.  B.  1857  ;  Vm,  1214 
&2470,'C.  C. 

122.  In  an  action  to  recover  asum  ofnioney 
alleged  to  have  been  eiiarged  twice  in  an 
account  rendered  some  years  previous  by  de- 
lendants  while  co-partners,  and  the  issue  was 
confined  to  the  question  whether  the  amount 
wascliarged  twice  or  not,  and  it  was  admitted 
by  one  of  the  defendants  in  answer  to  interrog- 
atories svr  faits  et  articles  tlia'.  such  was  the 
ease— //"cW,  that  the  admission  thus  made,  after 
the  dissolution  of  the  partnership,  was  binding 
on  all  the  members  of  the  tirm.  I'isher  & 
RnsseU  et  al,  2  L.  C.  J.  101,  S.  U.  1858. 

123.  Where  the  defendant  in  an  action  of  dam- 
ages before  a  jury  for  tiilse  imjirisonment  ad- 
mitted in  his  plea  as  follows:  "true  it  is  tliat 
the  defendant  caused  the  said  plaintiff  to  be 
arrested  as  in  the  said  decdaration  mentioned,  but 
not  with  the  agiiravating  circumstance  therein 
alleged,"  and  thejndge  charged  thejnry  to  acquit 
on  ihe  following,  among  other  grounds :  "because 
the  .idmission  in  the  plea  that  the  plaintilV  had 
been  arrested  by  the  defemlant,  but  not  in  the 
manner  setout'  in  the  declaration,  which  was 
especially  denied,  was  not  proof  that  the  affidavit 
set  out  in  the  declaration  was  maile  by  defendant, 
or  that  the  arrest  took  place  on  that  affidavit" 
—Held,  on  motion  for  a  new  trial,  that  tlie  ad- 
Tnission  in  the  plea  was  an  admission  of  the 
fact  so  complete  and  decided  that  the  plaintiff 
was  not  absolutely  bound  to  make  any  further 
proof  of  the  fact  so  admitted,  and  the  motion  tor 
a  new  trial  must  therefore  be  granted.  Munly 
&  Ruiier,  5  L.  C.  J.  51.  S.  C.  1800. 

124.  On  a  trial  for  bigamy— y/eZ(?,  that  the 
admissions  of  the  prisoner  of  the  first  marriage, 
unsupported  by  other  testimony,  were  insufli- 
cient  to  support  the  conviction,  liei/iiia  v. 
Creamer,  10  L.  C.  R.  404,  Q.  B.  18G0. 


llf'i,  Q.  B. 


125.  In  action  for  money  lent — Held,  that 
admissions  by  the  <leiendant  in  answer  to 
interriHjaiorles  sui  faits  et  articles  that  he 
received  the  amount  loradcbtdue  him, without, 
however,  having  specially  pleaded  such  debt, 
was  a  sutficient  commencement  de  preiwe  par 
icrit  to  iustitv  the  adduction  of  parole  evideiico. 
Ford  ^.Biitier,  fi  L.  0.  J.  132  S.  C.  18G1  ;  251 
C.  C.  P. 

12ti.  In  an  action  to  rescind  a  promise  of  sale 
of  an  immoveable,  which  was  admitted  by  \.\w 
defendant,  but  under  dilferent  conditions  Iroiu 
those  alleged  by  the  plaintitl— //cW,  reversiui^ 
the  iudgment  of"  the  court  below,  that  the  hitter, 
tliough  adducing  ikj  evidence,  was  entitled  i,, 
iudi'iiieiit  in  conformity  with  such  admissiuii', 
Lewroix  v.  Lambert,  "12  L.  C.  11.  22'J,  (j.  li, 
1802. 

127.  In  an  action  for  rent  under  a  verlial 
lease— i/cA/,  that  the  defendant  having  adniitti.'^ 
in  oneofliis  pleas  the  existence  of  a  verbal  JeaMi 
such  admission  iiuist  he  taken  against  him, 
although  the  defendant  also  pleadi 
issue.  "  Vii;er  &  Belirrmi,  7L.  C. 
1803  ;  12.33,  sec.  3,  A  1008  C.  C. 

128.  And  also  that,  having  admitted  that  h. 
h.ad  agreed  to  pay  X180  rent  and  assessniom-, 
the  court,  in  maintaining  the  demand  of  tlii- 
lessor  for  ,£250  rent,  would  not  also  allow  liim 
for  the  assessments,  which  were  admitted  in  the 
plea,  that  is  to  say  would  not  divide  tlie  ad- 
missions  in  the  plea.     lb.,  1243  C,  C. 

129.  In  an  action  on  a  lost  noto— Held,  tliat 
a  variance  between  the  declaration  and  the 
proof  was  covered  by  an  acknowdedgincnt  oi 
the  maker,  sulisequent  to  his  knowledge  of  the 
loss  of  the  note.  Carden  ^  Ruiter,  9  L.  C.  ,1, 
217&15L.  C.R.  2.37,  Q.  B.  1864. 

130.  In  an  action  against  the  defendant  for 
the  value  of  carpets  ordered  by  the  defendant  i-> 
be  made  according  to  directions  then  given,  and 
which  were  made  accordingly,  bntof  which  tlii 
defendant  refused  to  take  delivery  or  to  pay  for, 
and  on  action  brought  relied  entirely  upon  the 
Statute  of  Frauds  lor  want  of  evidence  of  any 
contract— /ft W,  reversing  the  judgment  of  the 
superior  court,  that  the  admissions  of  the  di-- 
fendant,  either  in  his  pleading  or,a.s  a  witno.«,or 
in  answer  to  interrogatories  sur  faits  et  articki, 
to  be  equivalent  to  tlie  note  or  meniorandiiffi  i" 
writing  required  by  the  Statute  of  Framl.^,  lim 
that  the  judgment  dismissing  the  action  iiniJi 
be  maintained  on  other  grounds.  BmjH.i  c 
R,/land,  15  L.  C.  R.  94,  S.   C.  R.  18ti4i  25i 

c:  C.  P. 

131.  A  judgment  rendered  on  the  confcs-ioi: 
of  one  partner,  in  the  name  of  the  i)artnor«hi|'. 
after  the  dissolution  of  the  partnership,  niayli' 
set  aside  by  the  other  partner  or  partners 
especially  if  there  be  reason  to  suspect  collusion 
on  the  part  of  the  person  who  makes  the  con- 
fession. Moore  V.  O'Leary  et  al.,  9  L.  C.  J.  Ki- 
S.  C.  1805. 

132.  Answers  made  hy  a  defendant  in  a  ease  in 
his  cross-examination  on  an  affidavit  made  in 
support  of  a  motion  to  be  allowed  to  plead  * 
novo,  cannot  be  prodviced  as  evidence  agiiHi't 
him  on  its  merits.  Lepage  et  al.  v.  Chartw;  H 
L.C.  J.29,  S.  C.  1860. 

1,3;;.  When  a  marriage  is  contracted  inapM' 
where  there  are  no  priests,  no  magistratM,  no 
civil  or  religious  authority  and  no  regislrars, 
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Kit   Tlie  ilclbmlant  was  convicted  of  «cllin<T 
hqnor  w,th.,ut  a  liccMi.e.     There  was  a  ,  leao^ 
antvcjoisaniuil,  a,„l  tl,,.,.  tlu.nMva.s  the  .le, era 
issue   Sul,sequ«ntly  the  .lelenJaMt  wilhcCtlu 

dmicnlty  about  the  i,lo„tity  „f  the  i,mn,  t  e 
ca.se  was  ilis,n,sse,l  m  tiie  court  heh)w  The  re- 
venue lusnector,  liowover,  hrouirht  it  helore  (lie 
Suijerior  CourteoMtcndiMLr  (hat  tl,  ■  plea  ol  «„/,v- 
/ow  (vquit  waK  an  admission  of  identitv— //,7,/ 
nmintaming  this  view,  that  the  identitv  wa^ 
ft  mi:    ^'"'"■''"''^  ''■  ^'.W''^''-^  t,'.  L.-J.  20, 

135.  Thestatenient  in  the  .ledaration  in  the  ' 
original    deniun,!    of   the    value    of  coal   de- 
hveml,  It  was  held,  could  not  avail  the  defend- 
(iiit  m  .'-npport  of  an  incidental  demand  for  the 
value  ut  the  coal,   litaudn/  x.Janrs,  15  L   ('   [ 
ll.^.S.  C.R.  1871.  '  ^■''■ 

130  An  admission  in  writin-  hv  the  partv 
i'liar<.'ed,inadeat  the  instance  oftlie  md.^e  lor  the 
purpose  of  settling  the  dispute  hetwe?n  then 
must  have  been  lieM  to  have  heen  made  without 
prejudice,  ami  cannot  avail  as  evidence  in  sun 
port  ot  a  rule  tor  contempt,  incase  the  iud.'e 
refu.se  to  accept  it  as  a  sutlieient  apcdo.'v  R,,?,,- 
m,i  exp.,  15  L.  C.  J.  17,  P.  C.  1871.    "'  ' 

137.  And  the  admi.ssion  of  a  proprietor  of  a 
property  charged  with  an  alimentarv  allowance 
..ot  tainte,    with  collusion,  is  pn.of  "aS 
iiim  ot  the  alimentary  character  of  the  claims 
[otlie  payment   of  which    the    nrohibition    to 
liypotbccate  or  alienate  containecf  in  the  will  is 

.■;iune.    Cmhn  v.  Lemieux,   l(i  L"C     Iw 
S.  C.R.  1872;  1244  C.C.  "'•"'' 

139.  Statements  voluntarilv  made  underonth 
clorj.  the  rire  marshal,  concerning  the  c  us  o f 
.iK"  hre,  were  held  to  have  beeif  p  oper  v  ad 
'»a  ed  as  evidence  against  the  accuse  o  his 
trial,  even  though  not  cautioned  as  to  the  coi- 
;equence9  of  any  staten.ent   he  n.i^H      ,nal  e 

l.^t.  J.  10,),b.  C.  a.  im  ;  32  &  ii  Vic.  ch.  29, 

DliiIlitFl"i'''''"''r"  in  a  plea  of  a  portion  of 
plaintit  s  demand,  unaccompanied  bvan  •..•tna 

oiileasion  of  judgment,  will  not  e  1 1 [^ le      e  de 
Watit  to  the  costs  of  contestation     ncae      e 

laiiuitl  do  not  obtain  jud.^ment  fo      lore  tl n, 
he  amount  a.ltnitted,   aiiO  under  an    c'U  ,' 

iilisillSi 

HI.  Aftkr  Judgment, 


478 


EVIDENCE. 

IV.    A.NSWEBS  Sl'B  PaiTSET  ARTICLES. 

ruJe'L. '^L?;rr/f  /  ""  P"""'^  ««n..noned  on  a 
ngain.st  Id    .el      7         '  "?  ?i''^  ""''''■  P^-oof 

jer,  H  Kev!':;:  Leg'^;;?'r/,f/;i'^^"«'  ^  >o.. 

on  fai/,e/  m     -h.        '  '•■l-'.'ove''  'O'  admissions 

"•■•iii^g^  "x^l^^,  S;2  uT  ^7^  ii'T'  ,y> 

1«72  ;  251  C.  C.  1>.        '"'^"^"'  ^-  47u,  6.  C.R. 

V.    Al-TliKNTIf. 

tall  111  creditors,  saes  bvslinriir   .  t,.     /."-"^'V 
/^/-.-.,2Hev.deL6g.^3S''ifi8SHm 

on;fh.i3.r:;;rt&lr5'ss^«r!i- 
27817^.  iSr:i'2i^tt^^"'^^^--'"  ^-g- 

tarv  o,  1^  ''"'"■  "*''  ■?l^"l^'''  ■''"'"«■'!  '^(-foro  one  no- 

:^:^u.:tk;zrj;?xi:i^^1i!-^rr"' 

278,  K.  B.  I80y.  v.y,:oy,2  Kev.  <le  Leg. 

VI.  RhKoiiE  Uecordek. 

I.- ,    .«k,,,.  „  „,,„„,  ,„.  ||„  ,,.!|„,ce',„|  ,"S 

VII.    Bl-l!DENot'  FliOOF. 

clalna;.eT,I'7l','"  ""Y'^'^'"  ''"''^'"'^  ^  ^'^^i^'-  for 
iiiiiit,  uie  Durden  of  nroot  is  nn  1.;..,       //    <  r 

^';'^^«/;a/.,is.K.5Sa,KV\Ji4"-   ^"''^• 

i..;);.Jr5'iSsoi\.s^^Ki:c 

Mfi^.a;s!;TfcL^i't'jrSStSf 

plea.  Z,„a  ,,  «i.  ,.  j^,^^.,.^  ^  ^^  CllS,  SG. 
PutUR  defendant  uiw,,  proof  of  the  allegations 

n.,taViar'',t!t°runf4.f'^^Sivi..?,''f'''  "  '^  P'OvMod  that  a 
tic,  .f  «i«„,..,  fy  all  thcPSsaS.^'?2o'R"7  r_tn^"- 

plainteorproiciut^o"  slmnL^ffT'  "5"*  '"  ca*es  of  oSm- 
37  Vic.  oh.31,  p  i4o2ed  "^o  ■■educed  to  writing,  Q, 


'  I  I 


I  fi 


!    ^i 


1    1 


11    i 
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of  such  pica.  St.  John  v.  DelMe,  2  L.  C.  R.  150, 
S.  C.  1851. 

152.  Action  wns  liroiijilit  by  plaintiff  to  set 
asiJi'  the  nmrriu)j;('  of  lier  hrotluT  with  tiie  <it'- 
fenhmt  on  tlio  jiround  timt  at  the  time  of  the 
solemnization  ot'  the  marriage  lie  wan  sutlering 
from  ddirium  fremciut,  and  had  not  the  reanoii  or 
mental  caiiai:ity  which  would  render  liim  com- 
petent to  enter  into  niich  a  contract— 7/eW,  con- 
flrmint;thc  decision  of  the  court  helow,  that  the 
burden  uf  prouf  was  on  the  {ihiintill'to  show  that 
sucli  was  the  case.  ScdU  &  I'aqnet  et  ah,  A 
L.  C.  J.  151,  Q.  B.,  &  3  C.  L.  J.  i;W,  &11 
L.  C.  J.  28!»,  &  17  L.  C.  U.  283,  P.  C.  1857. 

153.  In  an  apjieal  (rem  a  judgiiienl  setting 
aside  the  verdict  of  a  jury  in  an  action  of  dam- 
ages for  verbal  slander— i/(7(/,  that  tlie  onuspro- 
huitdi  was  on  the  plaintill'  who  pleads,  in  an 
answer  to  a  plea  of  i)rescrii)tion  of  one  year,  tliat 
the  slanderoiis  expressions  did  not  come  to  her 
knuwicdfje  until  within  a  year  and  a  day  from 
tiie  conimencement  of  the  action.  Fen/iison  v. 
Gilmuu,;\  L.  C.J.  i;U,Q.B.  1857. 

154.  Where  tiie  guardian  of  goods  seized,  in 
answer  to  a  rule  lor  Cdutntinte  par  corps  tiir 
failure  to  piwluce  llie  goods,  pleads  that  they 
were  only  of  such  an  iinioiint  or  value,  the  liur- 
deii  of  in-oof  is  iqion  him  to  show  it.  Leiwrsoii 
et  al.  k  HiiMoH,  t  L.  C.  .).  2'.)7,  Q.  B.  1858;  & 
art.  159  iufia. 

155.  Where  goods  had  been  deiiositcd  with  a 
regular  warehouseman,  and  some  of  them  were 
touiid  to  be  missing  wlien  <lemiiiided,  and  to  an 
action  lirought,  he  pleaded  that  the  missing  goods 
must  have  been  stolen,  a~  liis  store  had  been 
broken  into  during  the  lime  that  the  goods  were 
in  his  possession— //('/(/,  coiilirming  the  judg- 
ment of  the  court  below,  that,  in  order  lo  free 
iiimself  from  liability,  he  was  liound  to  eslaldish 
the  robbery.  Fraser  el  til.  &  Ruche,  7  L.  C.  U. 
742,  S.  C.lfe  8  L.  C.  K.  288,  Q.  B.  1858. 

15().  And  where  the  plaiiiliU'clainied  the  sum 
of  £1500  from  the  defemlant,  in  her  quality  of 
executrix  of  the  testator,  by  virtue  of  a  letter  pur- 
porting to  have  been  written  by  the  testator  some 
Iburteen  vcars  previously,  in  which  he  promised 
topav  plaintiff  the  saiil  sum  of  11500,  on  condi- 
tiouj'amoii';  other  things,  that  she  should  marry 
his  adopted  son,  of  wlioni  he  ajipearedto  lie  very 
Ibnd— //eW,  reversing  the  judgnient  of  the 
Queen's  Bench,  that  it  was  incumbent  upon  the 
plaintiff'  to  prove  all  the  facts  alleged  by  her, 
namely,  the  signing  of  the  letter,  the  delivery  of 
the  same  to  her,  either  by  the  party  signing  or 
with  his  consent,  and  the  accomplishmeiit  of 
the  condition  preceden  namely  the  marriage, 
which  fact  she  had  noi  .>tablished.  McCarthy 
k  Hart,  8  L.  C.  R.  369,  P.  C.  1858. 

157.  In  an  action  of  capias— //cW,  that  the 
affidavit  nuide  prima  facie  proof  of  the  pre- 
tensions of  the  plaintiff,  and  the  burden  of  proof 
was  on  the  defendant  to  show  that  they  were^  un- 
true. Douire  s . McGinnis,  5  L.  C.  J.  158,  S.  C. 
18fil ;  819  C.  C.  P. 

158.  Action  was  brought  against  a  contractor 
for  damages  sustained  by  the  tail  of  a  beam  from 
a  building,  tiir  the  construction  of  which  he,  tiie 
defendant,  had  thecontract— //c/(/,  that  the  bur- 
den of  prool  was  upon  tlic  defendant  to  show  that 
the  accident  was  not  the  result  i-i\'  negligeiu-e. 
Holmes  v.  McNcvin,  5  L.  C.  J.  271,  S.  C.  18G1 ; 
1854  C.  C. 
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159.  Where  a  g\iardian  was  allowed,  under  a 
rule  tor  contrainte  pur  corps,  to  pay  the  value  of 
the  tilings  which  he  liad  failed  to  produce,  ratlier 
than  the  amount  of  the  debt— i/e/(/,  tha  'he 
burden  of  proving  sucli  value  ret-ted  willi  liim. 
Hiqqins  et  al.  v.  Rnbillard,  12  L.  C.  R.  A,  Q.  li, 
18ljl' ;  &  art.  154  siipra. 

ItiO.  Where  an  opiiosant  claimed  by  oppfisiiinn 
out  of  the  proceeds  of  a  farm  ."old  by  the  slieiitf 
the  amount  of  a  legacy  lett  him  by  the  testiiiur, 
who  had  owned  the  jiroiK'rly,  and  the  opposiiidi, 
was  contested  on  the  ground  that  the  oi)|k)suiii 
had  never  lived  in  this  country,  and  tlmt  Aw 
was  (lead  belore  the  death  of  the  testator— 7/(7./, 
reversing  the  judgment  of  the  court  beluw,  (lo 
L.  C.  K.  79),  that  it  was  the  duty  of  the  ii|)|»js. 
ant  to  estalilish  her  existence.  Jionccinu  A 
Mcintosh,  11  L.  C.  R.  327,  Q.  B.  18111. 

Kil,  And  where  the  deli'iidant  in  an  aclicni  hr 
freight  claimed  by  incidental  demand  for  lofsun.l 
ilainage  of  the  cargcj  during  the  voyagi — Ik\,l, 
conlirming  the  judgment  of  the  court  below,  tliiu 
the  burden  of  proof  was  upon  the  carrier  to  slmn 
that  the  loss  or  damage  had  been  occasioiu'il  Lv 
the  perils  of  navigation,  in  order  to  claim  e.\('iii|i. 
tion  from  liability  therelbr.  Gahertijw  Tavniin-f 
efal.,4  L.  C.  J."371,vS.  C.  18(;o,&«  L.  C.  ,1. 3i;i 
&  13  L.  C.  R.  401,  Q.  B.  18(12 ;  1075  C.  L\ 

1(12.  Where  the  deteiidanl  under  a  wrii  ui' 
cajiias  ])etitioned  to  set  it  aside  on  the  gi'iiiiiid 
that  the  allegations  of  the  atlidavit  on  wliich  ii 
issued  were  liilse — Helil,  that  the  Imrilen  nf 
iiroofwas  on  the  defendant  to  prove  tliem  ,*,!. 
Fi/crt  et  al.  v.  Laidtaiv,  7  L.  C.  J.  227,  .S.  C, 
1S(12;  819  C.C.  P. 

1(13.  On  a  petition  for  quo  irarrniilo  tn  -ci 
aside  the  election  of  a  municipal  coiincilicir- 
Jlcld,  that  the  burden  of  proof  was  (jii  ilie  .jr. 
fendant  to  show  that  the  election  had  been  lielil  ac- 
cording to  law.  Belieeau  v.  Juneau.  7  L.  C.  J.  tl), 
S.  C.it  Talbot  V.  Pacaud,!  L.  C.J.H7,  8.0.1*1 
1G4.  In  an  action  of  damages  tor  the  issiiiiiiiul' 
a  search  warrant  without  probable  cause— J/tH. 
that  tiie  allegation  of  the  absence  of  any  pr-r 
bable  cause  would  entitle  the  plaintill' to  a, iinL'- 
ment,  unless  the  defendant  proved  thai  iirobalilr 
cause  existed.  Munundee  v.  Allard,  14  L.  C.  II. 
154,  C.  C.  1803. 

Ifio.  Where  a  quantity  of  jewellery  contaiiii'ii! 
indecent  pictures  was  seizea  on  inlijrniatioii  Iv 
the  custom  authorities,  etc.,  and  the  owner  re 
claiming  it,  a  question  arose  concerninjr  |W'.'i 
of  importation— //eitZ,  that  such  ini|jortati«, 
would  be  presumed,  unless  the  conirarv  mh 
proved.  liegina  v.  Saunders,  14  L.  C.  K.  Mi, 
S.  C.  18fi4. 

ItJfi.  Where  the  attorney-general  clainiwl  ik 
forfeiture  of  jiocmIs  alleged  to  have  passed  tliroiidi 
the  custom  house  without  entry  or  permit,  ami 
without  paying  dues,  and  the  cfainumt  orowiier 
of  tiie  gtHxls  denied  the  allegati<jn— ifeW,  ilin 
the  burden  of  proof  was  on  him.  DoriM  v. 
Hothstein,  8.L.  C.  J.  130,  S.  C,  &  1  L.  C.L.J, 
85,  Q.  B.  18(14,  &  Q.  31  Vic.  cap,  G,  sec.  61. 

167.  In  an  action  on  a  note,  in  which  llif 'i^ 
fendant  pleaded  that  lie  had  received  no  coiisiJir- 
ation,  it  being  given  to  the  plaintitf  by  «ay  ol 
accommodation— //e^i,  that  the  liunleiiof  pwl 
was  on  the  plaintiff  to  show  that  he  iia.1  «m 
value  fiir  the  note.  Converse  v.  Brown,  10L,->,- 
196.8.0.1865. 

168.  The  burden  of  proof  is  on  the  petitioner 
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is  oil  the  petitioner 


underthe  Insolvent  Act  of  IHfia  »   q  («„  .  ir  ■ 
.i,at  a  «top,v.ge  in  oni;  tn?x';rA;:;'a  ?,X  ^^ 

170    Where  IhimI  I.ail  l,ocn  s„l,l  |,v  „  mimimVI 

J,  C       '      '   J-'t'J.   21,h.U.   1808;   !)y8c<,wy. 
,  171.  Tlu'  -..iKTiil  nil,.  ,l„u  the  Imnlen  of  nroof 

<VIM1  wllOll    tllc   (i|ll),,,-i(i,,|,    ^i,|,i,l..    ,„   '    ,V'l""  "• 

.ii.g.itionsor.i.e^/,,i,a::i;\;::S,:^ !  ::;:;;,!;;; 

hsu.hI,  U.(„re  tl,,.  expiration  cffift,.,.,  ,  a  •.  ,  v 

^!- -I'^u nil, Ik. ,;,ri„aii,i..s ;::;;:  :;-;( 

111  Cdiineiitioii  wit  I  siu.l,  acii,,„s    »l,;,.        '  ^'*^'' 
-nbi-l  l.y  the.  statu  ..  ■     w  ,    h   ,    ''  '"'"■ 

>■-■"',  1  R.  L.  610,  Q.  B.  IHT,)^"' '  '^''■'  "J  ^^''«- 
1711  The  omsprohavdi  is  upon  the  tenant  fn 
l«ve  tliat  the  tire  is   not  tlie   res>      ,  r         i 

-thepartofiuniselforsUvlui      '     a!    ,;;;t:^ 
misen  are  hunit  wiiil,.  in  their  oce una   on       /     v 
Mr  15  L.  C  J.  13,  S.  C.  It.  18/;    1  29  f^ 
174   It  IS  for  the  crown  to  prove  on  an  i,,,!;.* 
•"^•nt  tor  bigamy  ,.>at  a  perso,rn,arvin"  ,  J 

"H.,  whose  husbanii  or  Wife  has  hoen  con  i  i  a 
l-iit   ■•on.   such  person    for  seven  v..ar       m'^ 
I'jIiHtelv  prior  thereto,  knew  such  per.'o    ,o  t 

.VC..32c^3,Vic^ca1;.^2o!Uc'5l''^''='^''*^'^^ 

lia.  Hfiere  in  an  action  hv  a  iiotarv  fi.r  1,^  r, 
'".client  pleiuied  that  the  cleel  wLS    ,[ T 
ft//""r%'  ''""^  ''  "■'*«  ""•   'i  1  h,    rove  / 
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pro:en.^„ft.  ''^  ir^?"'J?:;--  '"■'''  to  be 


proven   an,    tl,, —      ^   '  '"  ^"^^'^  '"■'''  to  be 


"  «'•.  20  L.  C.  J.  i:i9,  s.  C.  1875 


VIII.  ]jv. 


1-6.  On  the  trial  oMnii^^li^oiy^^l^^,;,, 
1  cases  the  l,ur,/en  of  proof' i.  on  thepari;' 


election  cases  the  b 

fs^ie,?"?ii?'^'^^-^-^'^:^^ 

root  IS  upon  hin.  to  show  want  o    pro  a    ' 
1^  4,  Im,  Act  1876,  sec,  5.     '      ^•^•'''^•C 

f'l  their  einnoveps      Th^  n„,    '>>"s"^'ii-l  or  uiat 

I'JI.^  &lli74C.  C.  ■■>-..-  -tS.    I.M/,>;   10,2, 

1*2  iiuf"nl'!°"'°"":"''"<='''^  K^'  'Attachment 
ju.lgii.ent,  msue,!   upon  plalntitTs  own 


Anl,iie:s.si:e£.ef;::S::f^"""^- 

.■vS;cfi;;t:^;!l;t'f«o^a'-karenot 

by   the    bank        «.  '/    '    ''''.i;,'"'>'''^'''t«  ""^'le 
tb'   L,te:::;':,T'Vr^"T'     "^^-     '-fore 

i^^«,2^e:?:,i';i;^',i:ti];78;..^~^' 

clerk;,lulve'£;~i:r"''P.'  "'  '■"!'  ^"v^"  by  a 

which  lie^.t^e  v"    1     !'"'  ''"r'''i''''  *'^''  ""^'"'y 

.V«/»-.e  t-/  alTm      .""t  conclusive  evidence. 
K.  U.  1810.       '•  ^^'W««>  2  liev.  ,le  Leg.  279, 

jaiSafwr:::Se'of,rr^'^'^'''^^'''^'p'« 

c'vi,ience  of  tl  e  den,  ,ml      ',l"',«'V""'i'"''  V,'  "°' 

regSaUof  S^f^'^f  ^«'«-A  'x^r'ificate  of 
fo"a  bit  o^le  ;:';'''"'?''''-'"'  "■>''«''  refers 
the  ondor  er  '/' "°  /'"'T'.?'  ^"""^"''^'^  *" 
.le  Leg.  ;i!i;j  K    «   1^8    "'  ^«'''''«'''''  2   Hev. 

IX.  Commencement  de  Pkeuve.  5ee  Parole. 


tbeietia.!^  wirSeai";,*'  "';'''^'^  '^-' 

clainie,!  Imd  E.r'il^r,   rol^Sant  "X".^ 
V.  Mor^au.  3  Kev.  de  Log.  -^^iXtimfZ 

th;t^Lecciwas°L?ffi"'"r'''''S'**'°"-^«^'?. 

/  '<''>'^"ni,,l,r,;:,nr^.)  ,ll„IJ„il  par  A. 


ii         iw 


483 


EVIPEiNCR. 


EVIDENCE, 


484 


il 


"  H.  Leclaiii'.  Err.,  man'htiwl  ilc  vulrr  rillwje,  el 
"nu'ilm'adiiiiiiHiliileiiliicfeuti-i'fiiKiiKUUKiiimr 
"  rallerlioii.  A  rillf  fin  jc  rniin  iiirliie  hi  pfiu  iira- 
"Ihiii  ndrcs.'idirC'  Jf  (lt!nirt: aue rini.i ttmiiiiiz  run's 
"  n&enKdire  (iii.r  ililf'frciKlK  iWiitfiivH  ihi  iruiis- 
"  1)1, it  ijiii  iii'a  fit'  fuil  lie  Iftir  crfinin' :  d  M 
"lA'cl<iii'<'>i''<i'^'^'l"'>^  ■''''"'*  'iiliniln  tircr  i'oiih 
»  ail  siijetile  la  rr  mum' rati  on  ili'  ro.v  scn-icci  ihiiin 
"c'llr'iiff'iiirf"  efr.—  n<l(l,\\m\  mh'Ii  n  loiter  wiis 
a  siillii'it'iit  CI  I  in  lilt' n  CI' III  I' It  I  ilr  /ninrc  jnir  fcrit 
U>  fiititic  (lot'i'iidiiiit  t(i  mliliiL't'  piirol  cviilciico 
\\>Y  tlu'  iiuriKisc  of  c.-liililisliiiiji:  an  inilcv- 
Hlaiiilin}:  ln'twccii  till'  iiutary  ami  Lrclaiiv  lliat 
tlic  Mcilarv  was  to  look  ti>  Lirlairc  liif  his  IW'S, 
Iml  tliat  tlic  cliiiin  oi'  a  iiotaiy  tor  his  sci'vicos 
was  not  a  odiniiHwial  matter,  ami  therclorc 
that  the  lMi<:lish  rules  o\'  evi^leiiee  were  y\ 
aiiiiliealile.      Tlunniin  »V  Air/tiiinlniiill,  it  L.  C.  ,1 . 

'M  Q.  M.  if^ti:!.  ,    . 

1112.  'I'he  answer  of  a  party  tci  interrnjiaforios 
mir  f'iiil-i  ft  (irlicb'K  has  a  relVciaetive  etleet,  aiid 
will',  as  a  I'liinini'iirvimnl  di:  jinKfi'  pur  fcrit, 
lejiali/e  oral  evidence  ))rodneed  to  prove  an 
aim'enient  eoncerniiiiji:  a  sum  exceedinjr  tweiily- 
tUe  dollars,  notwitii-landiriii  the  said  evidenei. 
wasohjected  to  lit  the  time,  and  a  motion  iiunle 
t(j  have  it  leieeted.     lieanihii  v.  (hiimii  et  al  , 

9  L.  ('.  ,1. 15S,  s.  r.  R.  i«t;r>;  in\  c.  c.  P. 

1!):!.  Where  a  father,  who  had  made  a  eontraet 
witii  another  to  hrin^'  up  his  ehild,  petitioned  hv 
/labeiis  rorjiii)',  Ibr  its  restoration,  after  it  ha( 
rciii«ned  with  such  person  for  lour  years  and 
upward— //('/(/.  that  the  admissi,.n  of  the  lather 
that  he  was  readv  to  luit  out  his  child,  and  that 
tiie  other  was  willinj.'  to  receive  it,  was  a  siilli- 
nient  mmmi'iiremi-nl  ilc  prcuri-  pmi'rf'l  toadmit 
OI  parol  evidence,  if  roinminrcinrnt  ile  prmri' 
were  necessarv.  Kmni-ih/  &  Barlow,  13  L.  C.  .1. 
57,  S.  C.  IKlli'l;  'iM  C.C   P. 

I'Jt.  It  woulil  ajipear,  however,  that  tliere  w 
no  necessity  of  written  proof  of  such  contract 
when  it  is  raised  under  a  liahcas  corpus.  lb. 
104S  C.  C.  P. 

11)5.  The  possession  of  movpalde  property  is 
enuivalent  to  a  cniniiieni-eininl  ile  pirnvi'  jinr 
ill-it  sullicient  to  allow  the  detendant  to  exjilain 
his  possession  hv  jiarole  evidence.  Lefdivrt  v. 
Briinean,  U  L.'V.  ,J.  2<;s,  S.  C.  K.  1870. 

IIX;.  Where  a  trader  sold  a  horse  to  a  non- 
trader,  and  the  latter  had  tlie  horse  m  his 
possession,  and  action  was  hroiiirht  for  tlie  price 
of  the  liorse_//,-/r/..that,  even  ifthe  transaction 
were  iK't  a  commercial  one.thean-^wer  ot  the  de- 
fendant that  the  Imrse  was  received  on  trial, 
furnished  n  loinmcncinicnl  ilc  pi'eiive par  font, 
and  parole  evidence  was  .admissible  on  the  part  of 
the  plaintitV  to  prove  the  value  of  tlie  hor-^e. 
Coxk  P"l/on,  1«  L.  C.  .1.  31(i,  Q.  B.  18-4;  2ol 
C.  C.  P.  1^1240  C.C. 

X.  Commercial    Matters,  see   Engmsii 
Rules  of. 

197.  Denlini2.s  which  were  cofinizablo  in  the 
consular  jurisdiction  of  France  are  facts  concern- 
ing commercial  matters,  within  the  iiieaiuni! 
of  the  ordinance,  25  Geo.  III.,  cajj.  2,  sec.  10. 
Pnzer  v.  Meikh-juhn,  2  Rev.  de  Leg.  77,  K.  M. 

1809.  .      ,  .    ,    ,. 

IDs.  Hiring  river  craft  is  aiso  a  laci  ot  ^  conv 
mercial  natuVe  within  the  meaniiiL'  of  the  same 
ordinance.  Rribaui  v.  Moran,  2  Rev.  de  Leg. 
78,  K.B.  1811. 


XI.   CoVKKSHIONH. 

191).  In  a  poisoning  case  one  of  the  nri.«finers 
was  arrested  by  a  constable,  and,  while  in  liis 
hou^e,  a  maL'istrate  came  in  and  ijaid  in  her  pri'. 
Hence  "sheliiul  belter  turn  tjiieen's  evidence" 
to  which  the  constable  answered  "  there  iiic 
some  pivliminarv  proceedings  to  be  adopted  lirst" 
—  //(/'/.  that  ad'missions  made  subseipieiiily  nii 
the -ame  day  to  tlie  con^table  and  his  wile  iiii4 
anollicr  eouslable,  were  not  admissible  in  ni- 
ileiice,  inasmuch  as  the  prisoner  was  in  llic  in- 
t,)dv  of  these  peojile  when  the  magistrate  sp.kc 
to  hi  :•  'Old  in  as  much  as  she  might  be  umlcr  ilic 
inlluence  of  the  hope  held  out  to  her  by  lli,. 
nm"istriite.     l/i'i/ina  v.  Jicriihi  ei  ux.,  II  I,.  C.  li, 

2:.!"Q.  I{.  l«'V2.' 

200.  And  lii'lil,  also,  that  confessions  made  tlif 
next  day  to  the  constable  while  going  to  |in.„ii 
were  not,  for  the  same  reasons,  admissil,!,.  in 
evidence,  but  that  a  confession  made  the  -.iin. 
davlhat  the  magistrate  sjioke  to  her,  to  an  nlli-, 
having  no  aiithorilv  over  the  prisoner,  ami  aiih- 
out  till'  presence  of  the  peace  ollicer,  was  mliin- 
sible  evidence,     lb. 

21)1.  A  certiorari  will  be  granted  in  iirocicl- 
in"s  concerning  the  illegal  occupation  of  Indian 
lanils,  iirovided  that  there  be  ground  lor  liclici 
ihiit  the  conviction  wii-  had  without  pro.ii;  Iml 
full  faith  and  credit  will  lie  given  to  the  magi?. 
trate  and  ollicers  return  to  a  writ  ol  certiorari, 
and,  ifthe  return  show  that  conviction  w;.- hiiil, 
upon  the  conlession  of  the  accu-ed.  Ilic  liUltr 
will  not  be  iiermilted  to  go  outside  ol  the  reliirn. 
and  show  by  allidavits  of  iiarties  iireseiit  tlmtl... 
made  no  conlii'ssion,and  that  the  return  was  inl-, 
Morrixnn  v.  Defjorimier,  111  L.  C.  J.  21)5,  S,  f, 

18<i!*-  .  „,j    .       ,      , 

202.  On  a  trial  tor  perjury— /Zc/i/,  that  the  ii-l- 
mission -MIS  evidence,  ofextra  judicial  conk'sHinn-, 
iiiaile  bv  prisoner's  sister,  tending  to  prove  Iran- 
between  prisoner  and  liis  sister,  was  illegiil,  aivl 
the  verdict  was  set  aside.  Jieijiiia  v.  (luay,  H 
L.  0.  J.  30<;,  Q.  13.  1874. 


XII.  Dkcisory  Oath,  see  Division  of. 

203  In  an  action  for  the  value  of  certain  pack- 
a.'cs  which  had  been  lost  on  board  a  vessel  4iir- 
in"  the  trip  from  Montreal  to  Vercheres— //fW. 
that  a-  thedefeiidant,  in  answer  to  interrogiitone- 
sur  fitits  et  (irlictcs,  hail  liiiled  to  j^ive  luiviii- 
tbrn'iation  as  to  the  value  of  the  articles,  t lial  tlio 
ilecisorv  oath  might  be  referred  to  the  paintiit 
to  e-tatilish  such  value.  HiMs  v.  SenecidM: 
1  L  C  J,!)3,S.C.18.)7;12t7&l(i77C  C. 

2i)4.  A  declaration  on  oath  of  a  dclenilaiitina 
cause  that  he  paid  the  debt  deiiiamHIiva 
contra  account,  which,  however,  he  ^tate,  k  * 
not  vet  made  up,  but  always  supi^seil  tlialtlif 
nlaintitl'was  inltis  debt,  will  m.l  support  ai^ 
of  prescription,  basecl  on  an  allegatmiuitpaviiienl, 

T/iiwer  V.  Wihcam,  9  L.  C. ,).  1,  Q.  B.  f  • 

20 )  A  decisory  oath  cannot  he  withdrawn, 
when  theparty  to  whom  it  is  referre^l  acYe]*^* 
reference,  and  declares  luiiiselt  reaily  oan^|  ■ 
O'Fnrreil  v.  O'Neil,  17  L.  C.  R.  SO,  S.  C,l«*i. 
20G.  When  a  merchant  proves  that  a  Fff» 
h,i.  l.een  in  the  habit  of  buying  from  !» 
re.'ularlv,and  proves  also  that  he  lia.s  im^^ 
a  large  number  of  articles  set  forth  m  ana  o 
rendered,  and   that  his  principal  cleik  at  toe 
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lime  the  tluiigs  wero  sold  had  since  Icll  tlio 
country,  andtlint  Honicot  iIk'  ivrticlos  inciitioiii'd 
in  the  aecoiiiit  were  ufcd  l,y  the  (Mistomcr  re- 
icrriHlto  (ir  his  fdmily,  he  Iimh  eMtiiblished  a  muIH- 
cinit  iireHiimptioii  in  hin  favcir  to  adinit  him  to 
■y  .leeiHorv  mith,  where  tlie  ih'H'ii(hiiit'.s  priii- 
,;|inl  plea  i,s  that  he  liiid  IhrhiiMfii  the  piaintiir 
10  ^'ive  credit  to  ariv  ineiiiher  of  liis  limiilv 
Emiiicr  V.  Ihmncr,  A  K.  h.  35,  C.  U,  1871 ;  1217 
,tscq.  C.  C. 

XIII.  Division  ok. 

207.  Ill  an  aelinn  |,y  a  haili/r  (or  fees  tnr 
..rvKTH— /A/,/,  ih:ii  the  evidi'hee  of  the  hailill 
ruiiM  mit  he  divided  lor  the  piirpo.-e  ol  ohtaiii- 
wi&commiiwemcnl  dr.  jivtiive,  fit  i\.H\.u  auih<jrize 
ihe  puttiii;;  of  the  deciforv  oiilli.  Jiirhdril  v. 
Er(>.mit,2  R.  L.  OO;'),  C."C.  1,m7I  ;  M:(  e/  ,v,.,, 
I.  C.  1'.  '' 


XIV.  DolllTKll.. 

208.  The  evidenec  of  the  v,.|,dor  of  a  (hiiiff 

I  -.vcmlicaled,  teniiinj^  to   eslahjiiali  his  rijiht  of 

jflipmy,  ami  in  eoiisefinenef  the  h-jralily  ot'tjic 

sile,  sliuuld  always  lie  received  <viih  caution 

Ulilanc  V.  Rimoni  et  at.,  4  K.  L.  695,  Matr  Ct 

XV.  DvtNci  Di:ci,.viiATioNs. 

2011.  On  a  trial  lor  murder,  in  which  it  wa.- 
•"iightln  make  proof  of  the  statement.?  of  the 
keased— y/«/(/,  that  in  order  to  ri'nder  the  proof 
I  a  (leclaratiun  or  statement  udmis.aihle  as  a 
'lying  declaration  there  must  be  positive  proof 
iliat  the  person  who  made  it  was  at  the  time 

I  umlertlie  iinpre.«sion  of  iminediatc  dissolution, 
anil  entertained  no  hope  of  reco\  erv,  and  (!oii- 
!«|uently  that  vac;iie  and  general   e.\pressions 

I  ■•w\i  as,  "  I  will  die  of  it,"  "I  will  not  recover," 
"and  It  IS  all  over  with  me,"  are  insufHcient  to 

I  alluiv  proof  of  the  declarations  of  a  per.sin  since 
ecoasd,    Jieyina  v.  I'cltier,  4  L.  C.  K.  3,  Q.  B. 

XVI.  English  Ri'i,e.s  of,  .see  Commehci.u, 

I  )1ATTER.'(. 

210.  .Votioii  was  brought  by  a  contractor  on 

hfonirari  to  Imild  the  brick  and  stone  work  of 

4hou.sc  and  furnish  materials— y/,/*?,  on  the 

olijectioii  to  the  admissibility  of  a  witness  that  it 

I  «a<  a  commercial  matter,  and  the  Knf;|isl,  fuio 

fvuieiice  could    be   admitted.     .]fvGnith  v 

M-';Hlb.  C.J.  17,S.  C.  Ibu6;  1206  C.  G.      ' 

.11.  But  where    a    notary    pulilic    brought 

I  action  for  liis  i^vrviws— Held,  tliat  this  was  not 

I  a  commercial  matter,  and  tiie  Ensli.sh  rules  of 

evidence  did  not  apply.     Thomas  v.  Archam- 

|toi?(,9L.C.J.  203,  Q.B.  I8(i;{. 

XVII.  Examination  of  Wjtxes.ses. 
212.  Motion  was  made  to  reject  certain  evi- 

iSldnnt "''"""""'  '!"*'  ""  P'^'^'y  "'  ^  cause 
I  ^  r  /M^'"!"^  ?  '^'''•"'•^»  '^^'ce  in  his  own 
|.,noiir— y/eMj,||j,,„,33,j,„  the  motion-  tliat  *h'"o 

IthTonnH^r^n''''-'.  "''"''"  ">«  Jif'cretion  of 

\^  (-•  J.  93,  S.  C.  1857 ,  &  J,„eph  v.  Morrow  et 


"l-',:^  !'•  C.  .r  2;W.S,  r.  IhoO;  &  Jackson  & 
Fillmii,y>  L.  C.  |{.  (lO.Q.  H.  18(;4,  272  C.C.  P. 

21:t.  The  defenibtnt,  to  whoin  money  Imd 
been  paid  as  attorney,  altempteij  to  prove  tlio 
payment  by  him  of  the  money  in  ((uestion  to 
the  nriiieipiil  l,y  a  receipt,  sijrm.d  by  tiic  prin. 
eijial  with  his  nmrk,  and  by  witnessi's,  whose 
testimony  he  olfcreil  as  to  ilie  jjeniiinenesH  of 
the  receipt —//<A/,  to  be  irrcL'iilar  to  bi'irin  by 
askin;.'  Mich  witne.-s  wheth(  the  amount  in 
(lui'stion  had  U'en  piii.l.  ,,.,,,.«  d  ux.  v. 
JJihlein!/,  ;)  ],.  (;.  J.  8«,  S.  (',  1,^57. 

211.  A  witness  cannot  be  examined  in  a  cause 
until  alter  the  return  day  of  the  writ  of  sum- 
mons, even  though  siieh  witness  be  ubout  Ut 
leave  the  Province.*  lienniiKj  y.  Mat/uot,  D 
L.  (  .  .1.  21, i.  S.  C.  18t;t. 

215.  Hut  an  application  to  examine  a  witn-'ss 
about  to  leave  the  province,  will  not  be  .'rained 
where  the  record  is  bellire  the  Court  of  Review, 
on  an  inscription  for  revisi(,n  of  an  interlocu- 
tory judiiment.  S/.  Jemine.'<\.  l)iM„nti,/iii/,Vi 
L.  C.  J.  ;m:!,  S.  C.  IMH.  •'  •" 

21(!.  Where  an'atlidavit  was  filed  to  tlie  cfTcct 
that  the  witness  soUfiht  to  be  examined  was 
the  ne.xt  evenin;.'  to  leave  liir  the  Moisic,  a  di.s- 
lance  of  live  hundred  miles,  with  which  place 
there  was  no  regular  commiinication,  and  that 

he  would  lie  thereat   least  a  n th,  and  that 

iminedmlely  on  his  return  he  intended  to  leave 
lor  the  United  States- //(■/,/,  thai  Ibis  wa.s 
suthci.  lit  to  justify  an  order  tor  the  immedialc 
examiniilion  of  the  witness,  Mohon  v  The 
a"n''lJJ?"'^'^"y  ^   ^^"fresne,  13  h.  C.  j'.  255' 

217.  WhenlliejdMli  •iiihasclosedhisenquete 
he  cantHit  cross-exam  ce  i  he  defendant's  witness 
in  such  a  way  as  to  .  ndeavor  to  tnake  proof  of 
acts  which  he  had  liim-e|r,ui  interest  in  estab. 

lishing,  nn  esu  such  cm,s,.<-oxaiiiination  arise 
fairly  Irom  the  examiniition-in-ciiief  Morrison 
V,  n,'Lonmier,  1(1  L.  C.  J,  157,  8.  C.  1872;  271 

O.    L.    l'. 

218.  Where  the  plaintifT  had  produced  a 
witness  and  exan.  ned  him  lor  some  time,  and 
llie  examination  was  interrupted  to  take  the 
^P"l'""  «'  ""  court  on  a  question  which  aro.se 
—  Held,  that  the  witness  was  subject  to  cross, 
examination,  and  the  deposition  to  berei'ularlv 
clo,'|ed  on  the  demand  of  the  detiMidanf.  "Cox  v. 
I  u   '>»,n  L.  C.  J.  18,  S.  C.  1S73;  271  C.  C.  P. 

/I  J.  In  a  ca^e  where  a  deposition  was  niissintt 
rom  the  records,  and  the  judge  was  satisfied 
trom  the  evidence  of  the  prothonofary,  and 
otiiers,  that  it  could  not  be  found— Hdi'i,  that 
an  order  might  be  issued  for  an  examination  of 
the  witness  de  novo.  Marfarlane  et  at.  & 
Court,  14  L.  C.  J.  35,  S.  C.  1870. 

220.  Witnes.ses  cannot  be  examined  about  a 
copy  of  a  statement,  until  the  non-production 
D  .^'l*' i"''i?"ial   is  accountwl  for.     The    Olen 

S  C   18?o''^l'2T7  C  'c""'^"'"'  ^'^  ^-  ^-  -^^  ^^^' 

221,  An  insolvent,  or  party  who  has  been  sum- 

*  Hut  by  tlip  Code  of  Procedure  it  Is  proviiiid  that  inanv 
care,  wherein  it  is  Pstablished  upon  oath  l,a  a  nartv  Is 
about  depart  from  Lower  Canida,  and  that  t  "  eh'y  oi,o  of 
^«  l^"'?:  ™ay  be  deprived  of  his  testimony  <,nn  "f  thi 
jtuiiifr:  Of  the  court  may,  at  any  sta^e  ot  nin  j.rncpedlny 
n/ter  »ermce  nf  mmmwns,  receive  the  rioj  ^it  on  of  "ucll 
witness  ,„  presence  of  or  after  duo  notic  )  t o  t he  partiM 
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nioned  as  a  witness  under  the  Insolvent  Act, 
cannot  U'cross-exaniined.  Prazer  in  re  &  Snuva- 
ucniuSi  WiuuiHjf  et  at.,  12  L.  C.J.  272,  S.  C.  I«68, 
lni>.  Act  lH75,sec.  2:t  I'l  neq. 

222.  An  onler  for  thv  examination  of  a  wit- 
ness in  insolvency,  iiiadt  on  the  day  of  the 
voluntary  afsignnient  of  a  partiuTMliip  estate, 
by  two  out  of  tliree  partners  of  whom  the  firm 
consiMted.in  irregular,  anl  ihe  petition  tor  such 
examination  hIiouIiI  set  l.jrili  HiitiNfactory  rea- 
sons for  Huidi  an  order.  Jjii.ik  et  al.  in  re  &, 
i'oo/,  17L.  C.  J.27,  S.  C.  1873. 

XVIII.  Exclusion  of. 

223.  Where  the  eviilence  ol  tuo  ^vitMe,-se^'  was 
refused  on  the  ground  that  tlie  witnesses  had 
<iisol)eved  llie  oi'dei'  In  remove  out  uf  court — 
i/i'/-/,"in  api.tal,  liiat  this  was  sullioient  to  .set 
aside  tlie  jiiilj.'ment,  as  tlicre  was  no  hvw  by 
which  the  evidence  of  a  witness  could  lie  re- 
fused on   such   ground.       Irrin   ife   .M<dvnei/,i'> 

L.  C.  J.  285,  y.  li.  i.si;2  i  2.yi  c.  c.  p. 

XIX.  Heau.say. 

221.  On  a  trial  for  murder  by  poisoning — 
Hi'ld,  that  the  stufements  nuide  bv  the  tie- 
cea.sed  concerning  her  .sutferin.iis,  while  labour- 
inj:  under  disease  and  in  pain,  were  not  neces- 
sardv  hearsay  evidence,  and  might  be  admitteil 
as  ofigiiuil.  'Rt'ifina  &  Bentb6  et  nx.,  3  L.  C.  R. 
212,  Q.  B.  1852; 

XX.  In  Actions. 

225.  Against  Carriers.— h\  an  action  against 
acommoii  carrier  t()r  the  value  of  a  trunic  and 
contents  lost  by  his  negleclor  that  of  his  agents, 
the  contents  of  the  trunk  may  be  ])roven,  ex 
necessitate  rei,  by  the  oath  of  the  plaintilf  ur 
owner  of  the  trunk.  Robsim  v.  lltmker  et  al., 
3  L.  C.  J.  86,  C.  C.  1855,  k  CadwuUuder  v. 
The  Grand  Trunk  liailwai/  Co.,  9  L.  C.  R.  169, 
S.  C.  1859  ;  &  Macdoui/all  v.  Torrance,  4  L.  C.  J . 
132,  S.C.  1860;  1677  C.C. 

226.  By  Notaries.— h\  an  action  by  a  notary 
for  his  tii'ep,  for  the  pa.ssing  of  deeds,  copies  of 
such  deeds  must  be  considered  sufMcient  evi- 
dence. Trudeau  v.  DeLanaudiire  et  al.,1  L.  C.  J. 
118,  S.  C.  1852. 

227.  By  Seamen.— In  an  action  by  certain 
sailors  against  the  captain  of  their  ship  for 
wages,  the  vessel  being  a  Russian  owe— Held, 
that  the  evidence  of  the  master  as  to  the  val- 
idity of  the  ship's  articles,  and  the  nature  of  the 
law  under  which  they  were  made,  would  be 
admitted.  Patez  et  al.,  v.  Klien,  13  L.  C.  R.  433, 
C.  C.  1863. 

228.  En  Complainle.—PoBsemion  for  a  year 
and  a  day,  anteceilent  to  the  day  on  which  the 
action  was  commenced,  must  be  proved  in  an 
action  en  complainte.  Jourdain  v.  Vigoreux, 
2  Rev  de  Leg.  278,  K.  B.  1809,  <k  Marie,  fils,  v. 
Paltarave,  1  L.  C.  L,  J.  95,  S.  C.  R.  1865,  <k  2 
L.  C.L.  J.  HI,  Q.  B. ;  946C.C.P. 

229.  In  an  action  en  complainte  for  a  vote  de 
fait  on  a  fishery  on  the  bank  of  the  St.  Law- 
rence, possession  by  title  ari.sing  from  the  Crown 
must  fte  proved.  Morin  v.  Lefebvre,  1  Rev.  de 
L6g.  354,  K.  B.  1816. 

2'30.  For  Brear.k  of  Promise  of  Marriage. — An 


action  for  breach  of  promise  of  marriage  requires 
a  commencement  deprenvepar  icrit.  Aasdin  v. 
BelUau,  1  Rev.  de  Leg.  46,  Q.  B.  1844. 

231.  Of'  DamagcH. — In  an  action  for  daniaKM 
done  to  tlie  plaintitrs  jirnjicrjy  it  is  Hulhcitui  in 
prove  a  constructive  possession  in  the  jiluiiiiiii 
Hunter  v.  Oviut,  2  Rev.  de  Leg.  280,  K,  1).  1811, 

232.  Of  Slander.— li\  an  action  tor  .sjamifr 
every  fai'it  that  rebuts  the  inference  of  inaliii. 
may  be  pruved  by  the  defendant  on  the  (/([/"iww 
/'a/7.  Pnpont  v.  St.  Pierre,  2  Rev.  de  L'eg.  3:n, 
K.  H.  IHl'j. 

233.  In  an  action  of  damages  for  verbal 
slander  arisiiijj;  out  of  a  claim  of  the  ilpfnirlnni 
against  the  plainlilf  tor  money — V/cW,  tlmt  a 
receipt  signed  by  the  parly  lor  notes  rcctivpl 
as  collati'i-al  security  for  the  plaintill's  i|rl,|, 
and  dated  tivc  innnths  liefore  the  injury  wn. 
plained  of,  »  ■!  prcKluced  by  the  dtlin.liiijt  ai 
eni|uele,  as  t  .  i.lenee  of  the  debt,  as  ni'li  ii>  a 
receipt  of  thr  ilefcndani  ,n  I'llU,  givm  yiiii-r 
nuciilly  to  the  action,  should  have  liceii  ii- 
jected'from  the  iccnrd.  Lenoir  v.  Jodiiiii,li] 
L.  C.  R.  387.  t^  R.  1866. 

234.  On  Bill  nud  Nolfs.—lu  anaetiou  lii  ilc 
endorsers  of  a  bill  of  exchange  a^'iiiiist  tlie 
iiccepturs,  the  plaintitl' cannot,  iii  the  lii-iiriiii! uu 
the  merits,  move  to  reject  the  evidiMicf  uitin 
drawer,  to  the  etlcct  that  the  bill  wiis  ticcipini 
for  his  own  occonimiKlntion,  the  intci'rngnl..r;(' 
proposed  by  the  defendant,  and  uiiiii'XC'i  t'^  a 
commi.ision  roqatoire  having  been  iilluivf-l  ly 
consent,  and  tlie  witness  swearing  that  hi' lial 
no  interest  in  the  event  of  the  action.  Tmjh'i\. 
Arthur  et  al,  4  L.  C.  R.  415,  S.  C.  Is5t. 

235.  To  Account. — In  an  actiem  t(jacoouiii,i; 
the  defendant  does  not  render  an  ii(;couiii,  iW 
plaintiff  must  pn.iceed  tcj  give  evrdencc  ol'tlif 
sum  for  which  the  del'endant  was  responsilile, 'ji 
move  for  an  atiachinent  against  the  JeltnJaa! 
tor  contempt,  Wilson  v.  McClure,  2  Rev,  Je 
Leg.  278,  K.  B.  Ib09. 

XXI.  In  Cases. 

236.  Between  Master  and  SerntnL—h  u 
action  for  the  recovery  of  wages  again^i  ik 
master,  by  the  servant — Held,  confirming  tli( 
judgment  of  the  court  below,  that  the  rfatemeni 
or  declaration  on  oath  of  the  master  imi-t  1» 
limited  to  proof  of  the  terms  of  the  enMniew 
and  wages  paid,  and  that  he  could  not  I* 
examined  for  the  purpose  of  proving  allegui 
acts  of  insolence  on  tlie  part  of  the  JiTvani. 
Stuart  kSleeth,  10  L.  C.  R.  278,  Q.  B.lSMi 
1669  C.  C. 

237.  And  in  another  cese  where  action  was 
brought  by  a  domestic  tlsr  salary— &W,  ihii 
the  court  may,  in  the  absence  of  written  proof, 
accept  the  declaration  of  the  master  on  oaiii,«i 
evidence  of  the  circumstances.  (Jyr  v.  Cdim 
e<aL,  17L.  C.  J.173,  C.  C.  1873. 

XXII.  In  Commercial  Matters. 

238.  In  an  action  on  a  promissory  noii!- 
Held,  that  in  commercial  matters  parol  evi- 
dence may  be  adduced  to  explain  an  agrMmeiT. 
which  is  "not  clearly  defined  in  a  receipt  wliicli 
has  been  granted,  and  which  was  pi^"'-;-'^ 
Garth  v.  Woodbury  et  al.,\  L.  C.  J.43,5.i- 
1856,  &  9  L.  C.  R.  438,  Q.  B. ;  1234  C,  C. 


XXIII.  Lv  C 


XXIV.  In  Ele 


EVIDKNCB. 
XX in.  Tn  Cbiminai,  CASEa. 

239.  Tho  evidence  required  by  C.  S.  ('  cftii 
24,  8<'C.  21),  to  CDrrohoruir  the  evi.li'ni'c  uf  i'„ 
iiitereHtiKl  witiieun,  (•aniidt  I*  hnnv,i  iiiKiri  sonii- 
iliirijj  «t«teil  by  mucH  witiifs,-.     lieainn  v  /'cm/ 

'iL.C.  L  J.  00,  Q.  B.  \m^.         '^        ^  ^erry, 

240.  Where  ille>,'Hl  evideiKe  bnw  Iw-en  nllowcd 
logo  to  the  jury  under  reserve  of  objectioiiH   it 

I  m&y  lie  subHecjuently  ruled  out  liv  the  juijire  in 
his  charge,  iiml  h  convict  ion  is  not  invniiiliited 
tiipreliy,  if  it  appear  lluU  the  jury  were  not 
infliUMicod  in  their  ih'cif-ion  by  sucli  ilieL'ul  evl- 
Jfiice.    Reijiim  v.  l-'rasir,  14 "L.  C.  J.  245,  O  n 

I  IHTO.  '  ^' 

241.  Two  persona  accuwed  of  tlieeninenfrt;, u- 
kt  by  two  .sepa'ato  indictmentH.  are  .im- 
petent  as  witnesHo.'i  either  in  favor  oi  tie 
Crown  and  ajiainst  one  aii(jther,  or  thf  or/- 
for  the  other,  and  tlwil,  even  wliere  u  ve.  '\o 
\m  U'cn  rendered  llgain^t  them,  prov  idtd  Uk  ■ 
rfnlence  haw  not  been  pronounce.l.  lipqina  T 
Tdlierk  Reijinu  v.  I'dldier,  1  U.  L.  fitiii.U  H 

\\m.  '^ 

242.  And  Die  value  to  lie  uttuohed  to  their 
evidence  in  s-ucli  ca.se.s  is  a  matter  lor  the  deci- 
sion of  the  jury.    lb. 

24;t.  Where  on  investifration  was  held  bv  the 
I  fire  marshal,  appointed    under  tlie   statu'te  of 
IQiieliec,  to  hohi  such  investi^'ntions,  into  the 
I  cause  of  a  fire  which  hud  occurred  in  the  pre- 
miss of  the  accutied,  and   the  accused,  before 
aiiv  charjje  had  been  rendered  against  him,  nmde 
adepoHition  under  oath  beliire  said  lire  marshal 
\-HeM,  that  the  dejidsition  was  proiieilv  iirl- 
mittedttgainiithim  on  his  trial,  and  that  a  deijo- 
hitiun    taken    may   be    .idmitlr.l    as    evidence 
lumlersuch  circumstances,  e-xcejit  the  answers 
to  such  questions  as  tend  to  criminate  him,  and 
Itowhich  he  has  objected.    lle<iina  v.  Voote  IH 
L.  C.J.  103.  P.C.  1873  I  C.  32  i  33  Vic.  cap  29 
|sec.  a8.  ^'     ' 

244.  After  counsel  for  the  prosecution 
has  elo.ied  his  ca,«e,  and  objection  has  bee,, 
Italjen  to  some  detect  in  the  evidence,  the 
Ijudge  may  recall  a  witness  to  make  furllier 
Iinquiries  lor  the  purpose  of  meeting  the  obiix:-  ' 
I  tioii,  allowing  at  t)ie  same  time  the  counselfor 
I  he  detense  to  cros.s-examine  on  such  new  evi- 
Idence.  Reyina\.Jenningii,2(iL.C.  J .2^  Q  B 
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247.  The  evidem:e  (,f  criminalitv  to  suniKirt 
a  demand  for  extradition  nnist  U' suti  ci  ,'  to 
co.nu.it  tor  '.Mai  according  to  the  laws  .i" 
place  where  the  fugitive  was  arrested  a  ,  ol 
according  to  th-  laws  of, he  f,lace  wh  ,  'e 
otience    is   alleged    to   hav,.    bVen    comm  i„d 

^■}»-  A  copy   (,f  a  bill    of  indictment    found 
against  the  prisoner  in  the  Cnitnl  S  ates  c       o 
1-0  received  as  eviden..e  in  .umx,rt  of 
tor   extradition.      The   ('iiitij  States 

"«,  IHL,  C.J.  200,  y.n.  1S74. 

X>  V[.  In  Hvpotiiecahy  Action. 

240  In  the  iiypothecarv  action  the  idaintitf 
|.;-f  1  rove  hi.  ni... gage- deb,,  ami  pi^ve'K 
M  .  .1  .'I  toe  luu,  po.s^e.s„ea  by  delendant  «ill, 
:,;,!-;' --•ft»-',,^:'""'-'v.  ..v./.  2  Rev. 

^•>«.  And  inaiiuilier  ca^e-//,-/,/,  tda,  j,  „„„ 

the  actor  dei.l  tim,  civa,e,l  ,he  mort-aKc  le 
parly  who  gave  the  mortgage  was  r ulllv  \  .'^ 
prietor  of  the  immoveable,'  a",d  t Imt  th    L    .'r 

';.c.ri.'i2U,B':,\y,!^'''^-  '^'^^^ 

XWII,  In  [.m,>hoii.\tio\. 


XXIV.  In  Election  Cases. 

245.  Evidence  in  support  of  preliminary  ob- 
^ction.,wh,ch  charge ge,rerally  tLt  the  Jct?tio,.- 
fcl  fi^«t''""'  f  ^"^  ^"'^'■■^'  ''«'!  "«t  t'>e  legal 
Mi^^fll  "^  '°*'"'  ""'l  impngning  tTe 
N  iditv  of  the  usseesnient  rolls  from  whicli  the 

t  ™  '""j^Vaken,  would  be  di,,chargo<  'wl"  „ 
P^  IS  proved  that  the  names  of  the  Mtitioner« 

loflieor,  and  that  such  voters'  lists  were  to  rT? 
fGTT'  'i^l'j'^-nade  and  dulyl'yon,  to 
^^Wee<a«  v.  MacKmzie,  19  L.  C.  J.  17,  S.  C. 

246.  The  niles  of  evidence  applicable  to  elec- 
I  on  case,  are  not  those  of  the  rfvil  Code  biit  of 
|he  kw8  of  England,  and  the  ^v\,C^^h  ^"".f  * 

£Ltti;^'^lr"^•'*^"•'^"  in  h"is'ow-„"i«;"yrr  as 


relHt  I     ''','""'  ''''^,  "•""^■-''^'■^  "'I'O  were 

rtia  .  I  ,„  ,!, .  ,,a,„,,,  „  ,     ,,,  e.xammed.    1  a,u,H 

\-  -P?"'«'-S  2  Key.  ,!<■  Leg.  27l».  K  B  k  i  ri  J 
'le  l.^eg.  108,  K,  B.  1810.  '  ^     "''^• 

252  And  in  another  caao—Held,  that  thoueh 
mrZiTt")  '^. "'<■-'!'.'="»'''  be'exa,ni,.edt 
e  ,',1  n.  ''m  ""P^l'^t"'".  tl'eir  unsupported 
in  cr  ntir"/   ''*■  '■'•-"♦^'^if'^  to  maintafn  U:e 

nscription.    LavMe^  . ,  „L  v.   Demoniiyny,  4 

fion  w  ;"/  """'""'V  '"scription  in  improha- 
Uon~IIeld,  confirming  the  judgment  of  the 
;ourt  below,  that  the  testimony  of  tiie  no  aries 

fice  o,  he,lo  T"'""  '"""•»'  ti^'«  "I'ich  on  the 
lace  ol  the  deed  appeared  to  have  been  observed 
were  not  really  observed,  if  alone  and  unco^ 
loborated,  was  insufficient  to  establish  that  the 
142,  Q^Tim.  ^""""'"'"'  ^-  ^'oulx,  1  Q.  L  r! 

op™"sk'.  ^^«°''^^'"'-'  »«  Examination 

254  On  a  joint  demand  by  two  creditors  for 
over  five  hundred  dollars,  against  a  debto?,  to 
make  an  as.signment  under  tTie  Act,  the  one  cre- 
ditor cannot  make  pr<jof  tor  the  other.  Tom- 
yeonetal  v.  laillon,  13  L.  C.  J.  Ifi,  S,  C.  1869. 

XXIX.  In  Maritime  Cases. 

255.  Where  damage  occasioned  bv  the  mis- 

'ii;."","'^  ?!.  *',  ^'''^''  '"»«  ««  "P  against  the 
demand  ot  the  alter  for  his  services-i/t/d,  that 
the  master  could  be  admitted  as  a  witness.  The 
Sophia  m  re.  S.  V.  A.  C.  96,  V.  A.  C.  &  The  Lord 
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John  Russell  in  re,  S.  V.  A.  C.  190,  V.  A.  C. 
1833. 

25(j.  In  a  case  for  \va(;os  the  suppleniontary 
oatli  was  orclereil  to  be  administered  tu  tlie  iiro- 
inotcrs.  The  Junepha  in  re,  S.  V.  A.  C.  212, 
V.A.  C.1838.  .     . 

257.  In  ca.ses  of  collision  more  credit  is  to 
lie  aclac'lied  to  the  evidence  of  tlie  crew  of  the 
ehip  which  is  on  the  al'rt,  than  that  ot  the  crew 
of  the  .-hii)  wliich  is  at  rest.  The  Dalhia  in  re, 
S.  V.  A.  C.  212,  V.A.  C.  1841. 

258.  And  in  cases  of  collision  arising  from 
nejrlect  or  unskilfuhiess  in  the  ii.ana;:enient  of 
the  ship  causing  the  injury,  the  pilot  is  a  comiie- 
tent  witness  for  such  ship.  The  Courier  in  re,  2 
8.  V.  A.  C.yi,V.  A.  C.18(;2. 

XXX.  In  Mattkhs  ok  Wills. 

259.  In  an  action  to  set  aside  a  will,  where 
certain  questiims  were  ohjected  toon  tiie ground 
thatpaiol  evidence  could  not  be  adiluced  to  con- 
tradict the  words  "  saine  d'cniendement,"  con- 
tained in  the  will— //<;W,  that  sucli  words 
were  mere  matter  of  form,  and  could  he  con- 
tradicted bv  parol  evidence.  Clarke  v.  Clarkt 
e/aL,3L.'C.  R.  11,  S.  C.1851. 

200.  The  law  which  introduced  into  Canada 
the  Kii'disli  law  of  will.-  must  he  considered 
as  havmg  introduced  it  with  all  its  incident.-, 
and  tlierelbre  with  the  admissibility  of  oral 
evidence.  Miqnmilt  k  Malo,  16  L.  C.  J.  288, 
P.  C.  1872. 

XXXI.  IX  llKlUTTAL. 

261.  Evidence  in  rebuttal  by  plaintiffs,  tend- 
m"  merely  to  strengthen  and  confirm  their 
orn'inal  case,  is  inadmissible.  Norland  el  al.  v. 
7Wr««c.,13L.  C.J.  197,  S.C.  1869. 

262.  Where  the  plaintilf  in  his  case  m  chiet 
had  adduced  eviifence  to  repel  the  case  of 
the  defendant,  as  disclo.sed  in  his  plea— i/eW, 
that  he  could  not  adduce  evidence  of  the 
eaine  kind  in  rebuttal.  A «"/'«"«  ,^'  (.{'« 
Northern  Assurance  Company,  16  L.  C.  J.  Hi, 
S   C    1872 

263.  On'  motion  for  judgment  --on  obstante 
veredirto,  and  for  judgment  in  accordance  with 
the  verdict  of  the  jury,  in  an  action  of  damages 
—iieW,  that  evidence  of  witnt  >es  about  to  leave 
tlie  iirovince,  taken  de  bene  esse,  in  the  form 
of  a  deposition,  may  be  read  to  the  jury  us 
evidence  in  rebuttal,  although  on  tlie  lace  of 
the  deposition  it  is  not  stated  whether  the 
evidence  w^^s  taken  in  chief  or  in  rebuttal. 
Butters  ei  <...  v.  Allan  el  al,  20  L.  C.  J.  137, 
S.  C.  R.  1875. 

XXXII.  In  Sl'r-Keiuttal. 

264.  The  testimony  of  a  witness  in  sur-rebut- 
tal  mav  be  attacked  by  counter  evidence  to 
sliow  that  such  wii:  -is  was  mimical  to  plain- 
tiff, and  was  not  to  be  believed  under  oath. 
1'ayi.le  v.  Cousineau,  17  I..  C.  J.  281,  S.  C. 

1873 

265  Evidence  tending  to  show  tliat  tlie  de- 
feiidiUits  were  not  L'uiltv  of  neglect,  as  pleaded 
by  them,  cannot  legally  be  ollered  in  sur-relnittal. 
Butlers  etal.  v.  .■■"an  el  al.  20  L.  C.  J.  137, 
S.  C.  K.  1875. 


XXXIII.  InWbitino. 

266.  The  possession  of  nioveable.s  is  cc-miva. 
lent  to  a  conimenoement  of  proof  in  writing, 
sufficient  to  allow  tlie  possessof  to  explain  lil! 
possession  by  jiarole  evidence.  Lefelicre  v 
Brunean,  14  L.  C.  J .  268,  S  C.  R.  1870. 

267.  Where  a  writing,  material  as  proof  in  a 
case,  is  missing  at  the  time  of  proof,  and  isaftir- 
wards  found,  it  may  still  be  produced  us  evi. 
deuce.  Marrhildon  v.  Charlebois  el  al. ,'>[{. I 
530,  S.  C.  1873  i  1233,  sec.  6,  C.  C. 

XXXIV.  IlUU.LKVANT. 

268.  In  an  action  of  damages  for  illegal  am-t 
—Held,  that  the  plaintiff  could  not  adduce  evi- 
dence of  the  pecuniary  circumstances  of  the 
(leti'iulant,  in  order  to  enable  the  court  toJMiJif 
ot'  tlie  defendant's  aliility  to  pay  diiinajfv 
Jordeson  v.  McAdani  et  al.,  13  L.  C.  H.  t':>. 
S.  C.  1863. 

XXXV.  JiDiciAL  Notice. 

269.  The  court  is  bound  ex-oJfiri<i  to  noilre 
the  appointment  of  one  of  its  own  officers  to  I* 
a  jud"e  in  another  district.  Fay  v.  Mkilk.l 
Rev.deLeg'.  333,  K.  B.  1816. 

270.  And  where  a  barrister  is  a))poinii\l  lo 
the  bench  the  court  will  notice  his  appoiiumeiu 
ex  mere  motu.  Tremaine  y.  Tonnancour.  1 
Rev.deLeg.  471,  K.B.  1818. 

271.  Hut  held,  later,  that  the  court  cannot 
take  cognizance  of  itself  of  the  fact  that  aiuil- 
vocate  has  ceased  to  practice.  Day  k  Bccoum 
&  Boreal,  12  L.  C.  J.  205,  S.  C.  1808. 

XXXVI.  Memorawih-m     in    Writing,   m 

COM.MENCEMENT  l)E    PuElVE. 

272.  In  an  action  torecover  money— //eMaliai 
the  answers  of  the  defendant  to  interrogatories 
.s'i»'  fails  et  articles,  or  his  refusal  to  answer, 
would  siipply  in  commercial  '";ises  the  \wm 
randum  in  writing  required  by  the  SUiUcof 
Frauds.  Levey  k  Sponza,  6  L.  C.  J.  l!-3,  Q.  B, 
1858;  225<fe251  C.  C.  P. 

273.  Interrogatories  sur  fails d  articles  i^ika 
pro  ronfes.sis,  when  they  furnish  a  cnmmtivt 
meut  dc  preuee  par  icrit,  may  supply  tluMvani 
of  a  memorandum  in  writing.  DniiijlasdaHi 
Ritchie  et  «(.,18  L.  C.  J.  274,  Q.  B.  1874;  1235, 
C.C.  &221  elseq.k'ibi  C.  C.  P. 

XXXVII.  NoTic:  TO  Piiom-CE  Docimests. 

274.  The  plaintiff  brought  action  tofelasiJe 
a  deed  of  transter  obtained  from  iicr  by  franl, 
and  tiled  as  an  exhibit  a  copy  of  the  iransw, 
ccrtitied  to  be  such,  and  to  he  exact,  bv  tM 
lawyer  who  drew  the  original,  and  also  bwuglil 
up  the  lawver  at  enquofe  to  prove  that  the m- 
hiliit  was  a  true  copy— //'m'/,  th'U  (he  KngM 
rules  of  eviilence  requiring  nonce  to  piviiK't 
had  not  the  force  of  law  in  Lower  Canada,  and 
that  the  following  articles  of  fact  subinitti"! lo 
defendant  by  plaintitf,  namely;  "  Is  it  noUWl 
tlial  the  original  paper-writing,  sale  andas^isn- 
iiient  which  is  set  ibrtli  in  the  idililititf.-iiaisrr 
tion  is  now  and  has  been  since  the  e.waiiM 
thereof  in  the  defendttiit'.s  pos.scssioii,  mw '™ 
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IX    WitrnrG, 


lOUrCK  DoCfMES'T;. 


the  papor   writino!  filed   i,v   tl.n    .,i  •  .•/, 
,hei/exhibit  No.°twJvo   T,  X-XTi^'    «'' 

-lant  to  produce  the  ori^r^^  J,  '';•'■,  ^,  '^^'>Y 
fit.  Jkrnmun  d  ux.  &  iL  Zrf  V  T'.f).'! 
Q.  B.  1865;  245  C.  C.  p/^""^'  •>  J-  t.  J.  2o,j, 

XXXViri.  Of. 

275.  Account.— Whoi-o  the  i)l.ii„fitr  i,.,  i 

liieiit  o(  coliipoHitKiii  settle,)    1„.  ,  .  .     '.'^,'"  " 

Wain,,  tor  wl,ich  they  se|  ;«.,',';'""  ^"I";''' 
.irst  eoM,po.sition  note  nVJ '  1  '  ee,'"'  ^' ',''' 
//<•/,/,  tlmt  llK'nroducti,,,,    t  a       ,„  j'""'- 

andtliecviiieiiee  ul  t he  iilainfitr- ■  i  i  •'■""'' 
tu  the  balance  ,iue,  was  ,i  i"  ^  ,  ,  ';."! 'ri"'',"''^^ 
»mo,intofthe  claim.  /Cv  e  ,  v  /  /  ■'' ""' 
5  L.  C.  J.  4.'!,  S.  C.  istiu.  •  ^^"'■''.'/"". 

276.  In  an   action  hv  a  nrovinei'il    l..„  i 

veyor  to  recover  an  anloun'td:,")  it  hL7;,,:T 
«ii  expert    and   (ur    travelling*  e..ne  ,  es     // /  / 
that  tliongl,  a  written  pronusel,,  ,ru  tht  nT 
.^ue,l  on,  Hcknowled  Jl  |,v   t  ,     ,1  .^i,  "" 

o..e,|o,.^^.,..^-.s-nt^^:V'r 

i"'.'ts  ,na,lel,v  the  a.^eTit    „,    f,      '  ""' '^'""- 
a.co,„nu«lati,,,UnnrdeAool,t    n1   seSn';,'''"' 

;^r^i^:r::^-:ii:.i,:fS'-^:l;riS 
v.^4.51  aK:'4ii:';;:^^.fer"  ^^'^'^^ 

■i'«.    ^^'"I/";/'/,  in  another  case  that  tl,„    t  , 
■nents  0  agents,  „,ade  atter  thecnnt   ,c  '" 

,  'l<*n(l.int,  and  which    1  ili     ,  •  I"";''''"-"'  ''.v 

>''«rkot^vei,.|/ori,     ec^m'.   ,'r   '"-;  ■^"""1'  "' 

'W, and  were    TmX,uT'  .'i  "'''>' ''"'"'''  '"'ve 

l«"rolld  ami  th        i       "  "'^v<'i'frht  to  have 

leather  at  X  ,  t  ^  ,  '-vTh^''''  ."^ '•'"■"•'"^■ 

h«  particularl'  .carce   w,.„      ?'*"  ""'  """''' 

j  "I'ltotitheparlof    h,  \,m.     ""'  f"''"''' '^'''  '""' 

(j't'tily  there  .endicat  on  ot  ''"''  ■^"'"'-'''■"'  '" 

|c5caS'!i'  ttoir  /«'«-^'?-Where  the 
|«'icie,,ceof'sp  ii  ',t/::::':'"'T  "'"'^  ^''-fitted  as 
jto  have  been  ,^ev  den  r^'r'"''  1^'"  '"'~/M./, 
h^^  ^Itould  lave      ,e    ",'"'' "■\"'^'  ''"il  Lond 

1.  '1.  Bank  Slate,, '!,/      ,       ''^'  • 

>«ount  htrniHl,.  I,,"  ,"•:'"  ;<«'^"-neMt  of  hi.s 
f  "J-IW  ot  1„„  plea-//'/,/"';,'  /"*"','t'-  I'ooks  in 
l"'Kltt  k.  take,,        eS  ,    '  ""•"''  ^'""■"H'nt 
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I'^i"e    ,„av    bee.x.laC'r        f '',■'''' ''''^^"P- 
i   J''f>n  V.  ^'Arta,,//  2        .'' ,  ;   ,;-''i;'fl  testinu,,,;. 

""'l<^->:  >May  be  e^ide,,';.  uuul'T"  "^'"'"-^  ""' 
2  Hev.  ,le  1.6.  27,^^^  1!'  7  '^'""''^  '■  ^'"'nn>, 
■•m.ived",„ay  witl   /l^;,;:::'^''''^^''^'"'^"'  valne 

!''  the  ,le,.|a,'ati,,n.     M/  J      '■'''''';'''''■'• '-'mi.ts 
'{7.  de  Leo,  2S.  K.  ]/'  S        '  ''  "'■  ^-^  '*"'^->  2 

2>^<i.  /;/,//i._Where      ,    ;• 
"^^'i"^>    a  "-n.an    ;jo,::X;,  ,r'^    ,  l"'"t'jrht 
""""'■-/AV,/,  that   ,1  e  ,     ;  "'  'i"'  "'"^  « 

^■''■^■ori.pnsM,,  p,„,;,,.  ,^'^'■;^''•l.thece,.tifl- 
"'  '"■  ''"l"i'^>".  and  a  ,  ,  '  '^'"■"'  ^•^■''^'t.nce 
'I'la'ity,  ",.,.,i|,ati,,„    .,,,,"   '"-^'•'•tion   of  the 

lathe,.,  ,,.,p.inVi'v,i;c  ^''r/."  ■■"""''•  "f  tl'e 
was  11(11   ie,|,,iiv,r  i„    .,,   I     ^      .'^  ■'■"I'.  20,see    ■> 

^'^t„,,.,sh    between  San,ieVm"''^^''^'^" 
"1^0'    '^-  c'.xa,„i„e,i  a'  a  wi    ,  ;^  ■'''^''  ;lwi.,dant, 

H-.n:^y..o.v.//r;r;,^.;-S^ 

4Wt,  S.  C,  ]s,i(!.  ^^"  '■  'Vane,  1(J  L.  c!  R 

i'^'Se:!:^:;:;;i-^;;-,i-;v<.,,t.  „.,;,,,,,,,, 

""tw.thstandin.Mhe  1  If  ,  '  ''"V,''  '^'r  l,ns|,and, 

fiath  of  anv  .,,.,.. .^    V'l' I'^amination  uj^n 

■'    of  the 


Ul 


'""/'I'  »i'.vj«Ts„„  res,;ect,Vi   '""""""'  " 
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292.  But  held,  in  appeal,  that  a  husband  who  1 
is  brought  into  a  case  merely  tor  the  P"''I»'^e  ot 
authorizing  hi.  wife  i.  not  a  par  y  >"  '^; .  fj^ 
BO  as  to  be  exani.nea  V"'^';'',  "^  J'^^  'r\  "A  H  A^ 
of  Civil  Procedure.  lb.,  1 1  L.  C.  J .  ol,  Q.  B-.  & 
9L  C  L  J  2'>^,ii.  The  Ontario  Hank  y.Diiches- 
nay  etvir.^l^  L.  C.  R.  4(!3,  S.  C.  18G0. 

29S  But  /(f/<?,in  a  more  recent  ca.se,  that  the 
provision  of  Q. :«  Vic.  cap.  6,  sec.  9,  (Hee  note  to 
nrecedinji  art.)  cannot  be  interpreted  to  mean 
hat  a  partv  may  e.xamine  his  own  wife  as  ^ 
witnes,s  when  .she'has  had  the  administration..^ 
hi8  property,  but  that  he  mav  c.Namme  the  wi  e 
of  tlie  adverse  party  m  such  case.  Foi.v/  \. 
Lefebvre,  4  R.  L.  564,  S.  C.  1872.  ,  ,  ,  „„ 
294  But,  ajrain,  hehl,  that  the  husband  may 
V,e  examined  in  a  case  in  which  the  wite  is  plain- 
tiff, when  she  declares  in  her.iefK.s.tion  tlmt  it  is 
he  who  mnnaL'es  her  i^ropcrty.  Jo/inxon  v.  Mm- 
<?«.5R.  L.  ;«(;,  S.  C.  1S72. 

295.  And  where  application  was  made  !.>  a 
wife  separate  as  to  ,.roperty  to  be  allowed  o  ex 
amine  l.er  husband,  umler  tlu-  Pl-ov-^'on  "t  'he 
above-mentioned  statute,  reg.irdmg  ceitam  .icts 
of  miministration  of  her  propertv  l'>'  t  i  U  . 
hmd-HM,  that  the  n-ht  conterred  1a  Mid 
S  was  only' in  the  iuter.st  of  the  advt.-se  par.v. 
BrnsI,  k  .Stephens  ef  vir.,  17  L.  C.  J.  140,  h.  L. 

^13^^lf=m  inil'n'n,  for  bi.amy,  the  first 
wile  cannot  be  allowed  to  give  evidence  either  tor 
or  agaitist  the  prisoner.^   Beyina  v.  Fontaine,  lo 

^"9<i7    'Con/n^-t  made  in  Foreign  Conntn/.-'T\\^ 
pkintitf  sued  the  defendant  tor  the  v^;'";;''  J 
occupation  and  en  ovment  of  proper      Ma 
in  U  .lier  Canada  bclongnigto  plaiiiti.l,  and  ai 
We,      pnuniseon  the  part  of  thedelenaant  to  pay 

he  amount  claimed,  and  a  witness  was  oxamm 
Upper  Canada  by  comin.ssmn,  who  .k^jo.sed 

o  the  facta  alleged  in  daintitr's  declaration- 
^;w!oumotionof  the  .letendant  to  reject  such 
proof  a  "ot  admissible  according  to  the  laws 
S  the  province,  that  the  proof  of  a  contractu.a  le 
ou  of  the  province  must  be  governed  by 
Z'laws  of  tlL  country  in  w-hich  the  contract 
was  made.     Wilson  v.  Perry  k  Ferry,  4  L.  C.  J . 

298  Court  'of  iJ.'or^.-Records  of  the  court 
JtfaSrciafsate  .  institute  a  L-glf  ^f -,f 
evidence  than  the  shents  deal  ot  sale. 
L'Hotel  Dieu  v.  Roxburgh,  .H  Itev.  de  Leg.  4Tb, 

^299  ^S-erft6i7i/«.-Where  it  is  intended  to 
attack  the  credibility  of  a  witness  produced  by 
the  oUier  side,  by  prW  that  he  has  made  st«- 
ments  out  of  court  contrary  to  what  he  h.w 
testified  at  the  trial,  the  witness  must  hrst  be 
asked  as  o  whether  lie  made  such  statements, 
and    all     necessarv     particulars.     Pm/ry     v. 

^SM;;/^i«;;,'^.^rheda.^ 

a  promissory  note  makes  prc«f  of  tt!*^!'  "'/''^ 

da^e  on  which  it  was  majle^  ^^"I'^/'V^sl  20fi 
Cohen  &  Cohen,  14  L.  C.  J.  85,  S.  t.  1869 ,  l-!0(. 

^■301.  Defendants  in  Actwns  <?'''  '""''-T"  ^"^ 
„..■  J„.„  „n,;„n  for  a  pen  ah  v  one  of  the  dtlen- 
ilants  having  been  called  as  a  witness  ana  rAvorn 
declare.!  that  he  .objected  to  answer  as  a  witness 
and  claimed  to  be  exempt  fVon>  answering  o. 
the  ground  that  .-very  question  which  could  be 


Tirt  to  him  must  have  a  direct  tendency  to 
l,rin.inate  Um-Held.  that  the  witness  was  en- 
titled to  the  privilege,  although  under  C.  S.  L.  C, 
can  52,  sec.  15,  a  party  to  a  .suit  may  he 
called  as  a  witne.ss  ^^  f'^,  SFS?!^ s'r^' 
Bnr'onv.  Young  el  ah,  17  L.  C.  »t.  .57  J,  b.  t.K. 

^302  And  held,  also,  in  a  subsequent  action. 
that  tiie  defendant  cannot  be  called  as  a  witnnv. 
a.rainst  himself,  and,  if  he  is,  his  evideiice  will  U 
s?t  aside  by  the  court.  Lami  v.  liabouia,  1 
R.  L.  087,  S.C.  1870. 

•^03  Execu lion  oj  Poiver  of  A  tiorney.~\\\mi- 
a  power  of  attoriu-,  executed  before  witness- 
in  Eno-land,  and  atli.-med  before  the  Lord  Mr.y,, 


of  London,  was  filed  in  support  of  the  plaiutiit,. 
title  in  apetitory  action,theaction  vva.sdisniHsci 
on  the  gromurthat  the  powei;  of  attornev  «ji, 
not  proven,  Furlington  v.  Hi.w»x^  fi  L.  (  H, 
481,  S.  C.  1856.  ,         . 

304  And  in  asimilar  case,  where  the  \,c\m»\ 
attorney  had  been  executed  under  pnvatf 
si.niaturc  and  seal  before  two  witno.s.-e.s,  on,  ui 
whom  was  a  notary  public  of  bpper  CanaiU. 
and  was  accompanied  l>y  an  attestation  el  th. 
nutarv  un.ler  seal,  and  likewis..  by  a  eertineatein 
the  iisual  form  fror.i  the  administrator  or  the 
„uvernorofthat  Province,  with  regard  l,c.tliculh- 
eial  characier  of  the  liOtary,  all  ol  w  1,^.1  «ii- 
d'llv  produced  and  filed  at  enouete,  the  actior, 
wai  (fismiss^d  on  the  ground  that  tnere  was  w 
..ufflcienl  proof  of  the  executnm  of  the  pji»"  «' 
■ittorney.  AV  v,  MrDomdd,  M,  P.  C,  h,  l.if, 
P  C    1870,  ct  2  L.C.J.  109  S.C.  !8«7. 

305  //(()i(?ic)v7/»v.— Kvi'lLMice  0  the  haii.f- 
writin"  of  a  snli-erdiing  witness  wli^^  is  jirovol 
to  he  "outside  the  jurisdiction  of  the  eciiri  b 
sufficient,  if  there  be  also  evidence  of  th»  !r.na- 
writin"  of  the  parties.  Cuvillter  v.  J^ras-:r  a 
:S'2Rev.de'Leg.279   K.Bl^lO. 

306  A  verii'cation  of  handwriting  liy  wi- 
nesses  can  not,  be  allowed  until  all  other  mc.lo 
of  proof  has  been  tried  and  hv'le'h  /■""'•"''>■ 
Dni-'ri,  2  Rev,  de  Leg.  279,  K.  B.  1801.         , 

307  And  wiiere  the  defendants  denied  tlieir 
signature  to  a  proniissory  note,  and  evidence  was 
adduced  showing  that  one  of  the  hrin  hy  whom 
the  note  purported  to  be  signed  had  m-m\ 
times  mlmitted  that  the  signature  was  that  ol 
their  Ann,  and  had  indeed  been  written  byliiii- 
ge\{—Held,  that,  as  there  was  no  legal  prod  ol 
want  of  genuineness  in  the  signatuie,  the  af- 
mission  tims  ma.le  could  noiT^e  set  aside  on 

nere  presumption  arising  from  knowledge 
anothor  of  the  bookkeeper's  h.indwriing,  ac 
moreover  that  a'lOther  promissory  note  srn^i 
b     he  firm  could  not  be  used  for  the  purpose 
o^'  creating  a  standard  of  compansviii  0  liajj 
writing,  sSch  signature  not  having  be«M 
nrovecf  to  te  genuine.    Reid  ei  al.  k  >f«w'' 
71  L  C   R  485,  Q.  B.  18(17, 
308,  /fe(>..An>.-Inanactiononapro.nWv 

note  .uade  in  t/te  States  by /he  husband  a 
nnnistrator  of  the  ^  eceased-/W<?,  tl  a    f^'^ 
of  administration  from  ^  C^"!''  ^  ,;^';; 
the  State  of  Michigan,  produced  11.  the  biw,, 
well  from  the  tern.s  thereof  as  from  1    p  1  « 


:;;;;;  orintematumal  law,  did  not  extem^J; 
vnnd  the  !irnit=  •-■ftho  State  m  which  t.iot  «f. 
^:^X-ifbi;m<^,U.ere.o..noevuU..^^ 

The  capacity  of  the  P  '^"'"f.^,;;Q./,^a, 
Coti  (d  at. iV  Morrison,  9  L.  t.  i ■..■*"*,'*■ " 


r-  -y 
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309.  nieaal  Practices—In  a  nui  inm  ,„.,• 
lor  a  penally    for  practisin.'i^v"  e  tTti  .    "a 
|,een.e,  two  .v tne.-.c.M  to  .liHtre-u  «<  ts      '  '  , 
practices  iH  ,si.thnei,t   evi,lc.„..e  to  h,,,,,,  ,.,      , 

8in.  /yHi»o/e,-ey/._In   „„    Action   to  annul    'i 
marriofre  on  the  jrro,u„l   of  irn,>ote„,.v  I,', 

pf  i«  otherwise  .neon,plote,  tlu.^ielc.n.la,   n  ,1 ' 
t,e  con.i>eile,i  ,0  sulmut  to  a  ...r^ical  ox    ,1- 
tion.or,  II!  default  of  so  doini'    H„.  ,„.       V 
action  .nay  bo  taken  pro  r!  i^,    ^^  ^■:;i  ^ 
LmirenI  17  L.  C.  J.  hi,  i^AiXvA    uTv  V 

in.e„tK,„toes.al,lisl,  „i«,,:C!lo'i,:'a':^S 
place,  R.ch   mtentinn    n,a,v  l„.   prove,!  hy      " 
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iwo.  "*  *'  "'^•'  i  ^-  C.  R.  ;oo,  S.  C. 

31!*.  ^^otary  as  to  a  IVin      ti 
witne..-,se,s  to  a  will  .,r   ,,i    '""^''f ''^■'■'>'''''«  »'"! 

'''^.i"in.,.roliio    Inn    S'lrM^r^'^^'- 
1  Mill  or  i„„l,„.:.;.l'!"'-"'""    'I't    .alnlity  of 


'^lllinij  V. 


L.  C. 


;!I2.  Liability  uml,r  a  ' Deed  'of  S;l,' ~T) 
allegations  of  a  .leelaiation  (o„n,le,l  „,„„;  „  ,;'" 
tarmi  dewi  of  sale,  seek  in-  u,  tauten  TIL 
liability  upon  dolen,lant  to,var,tai'  art  ';.'"" 
no.  te  proved  by  a  deola.ation  n?t.|!    |  v  ',  '''"'" 
(lant  in  another  deed  to  a  third  nartv      A.//  /'•" 
V.  Ratdle,  \6  L.  C.  J.  l.sVo,  S.CisT.!      ''''"''" 

lor  libel,  act«  of  the  defendant  c^cuiTh  1         "^ 
diatelyaaerthe  publication  ma  "ir^^y;;; 
order  to  show  that  there  wa.-<  no  nialiop    i>     • 
-DpaUetal,lHL.  C.  J.  «5   Q's'lSf" 
.^14.  yVmfter*  0/  C(.r^om//V.«.,._  Where  in  an 
oppoRition  by  a  joint  stock  company  o,k  o    t  e 
slockboldei.  was  called  as  a  witii^.-,  u,k    \t 
cvi-lenee  wasobiecteHi  to  on  the  «core  o  fin  ere 
and  he  adniittej  that  he  liold  ,.,ock  in  to  con' 
pany,  but  that  it  was  all  pai.l  up,  an,i  that  the 
company  was  insolvent,  and  un/h'r  no  c ircun 
Ptance,<i  could  the  comri..,ny  mv  its  rrlJ;         ■ 
lidl-i/eW,  that  as   fie  uitm^s  could   iT  ■'" 
called  „.,„  for  any  contributionre:'  l"ctt'" 
and  could  have,  therefore    nn  /.->,.„„•        r"- '-> 
-t  in  the  event  of  Hie  oS  "C  hi  'T-vid''.'"'" 
wa,,  admissible.    Mo,.s  v.    «/r«j  ;,;'!''' i^ 

'Inced  by  petitioner/purporting  o  IV  n  c  ,,f,T 
ot. election,  were  not  sutli.dei'^t  evideS  ,  li: 
t«ing  such  member  of  parliament   '  ,  a 

'''-■;.  bee,,  .la  Z',)    ,         ""^^^^^     •"'^'  c^^jl^J  "Ot 
|l-'ation.jS^i';'^;^;;;Jtran^ 


against  a  won,  -W  '  tU^T"  ''^.7'"'=  •;>•'■ 
one  witness  was  ,h,1  lu^  ■  '''*'  ^'.^'^''''"w-  of 
.second   wi.no  sn.,t  Li,  f'''''''i  '""'    ""*'  H'" 

'i-Mherewa:ri.h^''^,'::S;nhr^''i^'" 

""■riorship  of  iho  goo, !  ^V  Z'("''"  ,rr"'''"««  "I 

"'  "".  shares  of  the  ,•..,,,  a,  v  tl  \""'P^=0'  <'"t 
|'«  lioen  ileliverod  t^'  n^'.^^!  """"'^  '""' 
l^i'l:alf  of  the  comi.a  ,•.  '-"^.  '*'""•■"«  "n 
ajrainst  th.,,,  ,0  e    ^    '   ' '^  ,«"  «'^'"'|'  l-rought 

i-i-nterest  iK.hi"^;:t^„;,  renins  ar7"=*' 


to  order  of  the  delen  I  u,7        '/f  ■^""'^  V^^''^^'^^' 
en,]orsed  to  t  iVnlai     irt'  '•""'^  ^'^  '''^'  defendant 

J'vdibiiity.     LTi  A^  Yl"c'  ^"  rr'^.'"> 

son  who  lius  received  Mu  ,"7.  ''  ""*'  *  P*"''" 
-.e,  before  niarrlt. ,"  ."  KLinTr'  "'"  "'-^ 
over,  IS  not  a  coinpe'teni  wU,tTJ,^  ?  P?^  " 
da.it,  as,  in  theeve  ,Vof    i^,  "*'  ""'  '^'^'«'''- 

l.e  would  be  iable  to  ife-*"!  f'T"  '°'- P''»"'titt: 
tlie  action,  a  Jama^^e  Tl  /f"'^'''''  '°^'^"^'**  ^''' 
01'  his  un,krtakinL^     *^'  ^'"^   non-fulfilment 

competent  as  a  witness.    Jb  "'"  ''^  '"- 

wiftit:£^';^l;:'r.-l'oi^  implicated 
U-  a  witness  lb  VucheiX^er""   W  'T'  '""-^ 

tl.e  Plaimift  ca    .r.'i.r      ;^:f'"'J  «"«"--'.V,  and 

--|tu,.nher,and';i:!':;£L:roC;t 

to  his  credibility     Sc«  S'c.  c^J'ed  "     "''  ''"'  °"'y 
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her  evidence-F«M,  that  t)?«  ^/.V^fXiniff 

,«.tg  of  violence  coniplamed  of.    A««  v.  xay 
I       ifiT    r   R  102.  S.  C.  1865.  , 

'%M    Par«i^<o%Ae  S«i<.-The    evidence  of 
one  of  feveraT  defendantH,   thot.gh  inBolvent   is 

rdS  to  prove  thatJ-S  u  ^n'^Kl 
a  note  in  payment  of  he^one  su  a  mju 

-S?'K^i^ia^£^U^|.oraco- 

defendant  if  he  te  not  .nterested.  o^  '"^ '"  ff  J- 
have  l*«n  «u.oved  by,  d,.dianre      T^e  i^«",^^  ^ 

Kl^'-l^^'^^at!'"  0.^251 
^'•«i  %here  defendants  are  pued  jointly  and 

the,n      J^a»;s   V.  McDonald  el  al.,  5  L.  C.  J. 
^'fe?-  On'rltion  to  revise  a  -'-^ '^-^"Se 

Se  recei-^d.'    Ouimetet  al.  -'.  Smr.o.  et  al, 
■-It    r    I  179  S.  C.  1H5'J.  V 

'  «S'Bu.    decided    in    a  . --.trary  «ense  bv 
another  judge  in  the  following  month,    lb., 
^'3^M'''Und«the'fitatute23  Vic.  cap.  57,  a  co- 
aelndam  may  l-  exa.nined   .«  a  witness  in^a 
cause  by  another  co-detendant     Vainly-  '*'' 

Donald-et  al,  U  L.  C.  R.  "«' |-^,V-a,t  enquete, 
;«5.  Where  objectum  was  ♦"'^en  at  enq  e  e 

.nd   reserved  '^^  heanng^.H      ««    .X'h^:ad 
^^rr:i.oirbytUXiS.i.£-anord^ 

:[Ur='exam£iTt%|{^ 
SeSatories  sur  fails  et  <^rtide-iIeld,ove^ 

Witness,  Bailey  v.  McKe,izie  et  al,  6  L.  C.  J. 
^^S36^'  Whe^rf  a  party  in  a  cause  had  exa.nined 

Buch  evidence-SeW,  that  such  eviJen^^^oua. 
not  avail  him  in  the  contestation  Owo^s  v. 
Ihibuck  Campbell,  6  L.  L.  J .  i^i,  «■  "  ^ 

^^?37^' Adec'aration  that  the  plaintiff  intends 
in  niaktuse  of  the  defendant's  evidence,  fi  ed 
L^jt^rte  d:Ws  enqu^te  is  closed    -  «led 

rJThe"lefd?'the  St  on' the  defenda.it's 
SonVthat  effect     ^eau^rv  v.  0«m«<e.  8 

^^3^8'But''ot';e'afn.otiiKh'atl^^^^^^ 

evidence  of  the  defendant.    lb.,  H  L,.  ^.  «>•  i^'. 

^'vi9  In  a  hypothecary  action ,  upon  an  obliga- 
tion for  one  Cdred  and  fifty  pounds,  brought 
bv  a  widow!  both  for  herself  and  as  executrix  to 
Km  'ror  nhildren.  in  which  want  of  considei- 
«tTon  was  ;ei\xi>-Ueld,  confirming  the  judg- 
Sof  the  court  below,  that  the  aam.sBion  of 
TeDla  nt  ff,  who  was  the  only  witness  exan.ined 
n  tKue  .  could  not  destroy  the  obligation  to 
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.,     .judiceofthe,mno.^^ira^n^&^o..e,. 

^  340  In  an  action  qui  tam  for  a  penalty  the 
defendant  cannot  be'  examined  as  a  witnes. 
against  himnelf.  Larni  v.  ^««'?«"»'  ^^^ ^^^''J' 
S  C,  &  Burton  v.  Young,U  h.  t.  K.rf(y,!5.  t, 

^*^S41  The  evidence  of  defendants  who  ha.l 
severed  in   their   defense,  when  sued    or  tin- 

udmlSBible  "'  'ayoro'  ^°  ,    ,„    o   n    n 

et  al,  y.  Smith  et  al,  15  L.  t.  J.  i^,  »•  ^.  it 

^^llk  Partners. -In  nn  action  against  a  part- 
nership for  goods  sold  to  one  of  the  partnerH  for 
"  e     se  of  tlie  nartnersl,ip-pW.  conhrM,,,,^ 

ife  imlgment  ol  the  court  below,  hat  the  an- 
.VrioMls  et  articles  o  the  purchasing  part- 
ner    o  t  e  eff-ect  that  he  applied  the  goo  . 

nrrbased  to  the  purposes  of  the  hrm ,  are  noiouly 
XiSKut  c^%e  endenc^  t«  i„^  t  .• 
(inn.     Mannire  v.  Hcott,  7  L.  O.  K.  4ol,  y.  u, 

^%^  Partnership.-ks  regards  third  parties 
evidence  of  partnership  may  be  made  l,y  wu- 

Uiev  can  only  make  evidence  oi  the  partnership 
bv  w^iti^^i"-    Beaudry  v.  Laflamme  A.  Dam.u 

T  r  I  nt, S-  C.  iHtii- 

H44  Fayment.-Vf  here,  in  an  action  torecoyer 
money  paid  to  bin-  as  attorney  lor  another,  the 
deSan^  pleaded  paymentofthe  princ.pal.an 
at  e  pted  to  prove  by  ihe  witnesses  to  a  m^m 
the  gnature^by  mafk  of  the  princmal-yW.i. 
at  ^  a  non-ioinmercia  ca.e,  ^u.^.  evaiem. 
was  legal.  Nevin  et  al  &  Debleury,  3  L. 0.  J.  e. 
A'  «st  ^   C    18S7 

•^i^    Wl'.ere  a  question  arose  as  tothe  validilv 
,  fa  receipt  signed  by  the  mark  ol  the  wrson 
•  •.  „  ami  attested  by  w  tneHses-//eM,coll■ 
Sngfhe  X>>e"t  o?  the  Court  below  thai 
fhe   urisprudence  of  this  Province  wh«  in  favor 

Btk'^^ltKcT^:Q.K: 

and  oneof  them  was  found  to  have  died  mtliein- 
ana  onto."        .    ,      ,      ^^j,  were  mislaid  and 

S\ro  b  u,tfife«d,  admissible  to  .rove 
bv  any  pcvsons  present  at  the  time,  and!* 
were  willing  to  swear  from  memory  a«  to  whai 
The  d^ceasfd  witness  said,  but  that  the  judge 
™ho  t^ok  the  notes  could  not  be  examined  I 
±e  whatva«  said  by  the  w  t-iesB.  Samd 
V  V'«iZ^e.4L.  C.  B.  85,  C.C.  1854. 
347   fVe^cHfted  J^oie.-Where  ".1?"  »«/™P' 

5f  such  money.    Basg  et  viu  v.    ^^^rm 
^•:58'AF^Ht^-iecannotbeadn,i.U^J« 
pr^t-of  aW.    Gt6a«v.CV.iM4L.C.J.oi. 

^•3^49"ieS.-K  the  record  states  that  J 
parties  were  heard,  it  is  foof  f J  g  ^ 

^"i.^S««on.'.-Inanon-co.nmer(^^^^^^^^^^^ 
AeW;  that  the  father  of  the  parties  daughter  m 
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law  was  a  competent  witrieq<!      M^^ni. 

351.  Where  relations  may  be  heurA  i^ 
facts  which  have  occurred  i^,  fL  r„.  -i  °  -^^^^'^ 
of  the  lact«  can  be  eSshed  hv  .^'^^  ^'  "  ""-^ 
are  not  related,  the  proof'  «-ill  7  'V"'^''f^  ^^^'^ 

352.  Relations  within  the  nrohihitc^  .i 
are  noc  i,.„oins  nieessaircs  J"u^^\tZTo 
soduction  in  an  action  en  didaratin,  Ji    '  . 

-ale  and  delivery  by  the  eviS  ofTJ^  "'^ 
„»;.  nephew,  anii,  objection  iSg'.ll'i'lte" 
ny  tliroMi.dj^es  vn  /-c/ico,  that,  not  beiW«'^      ' 

Hierom  transaction,  the  In-idence  of  EtnZ 
in  question  was  niadniiHaible,  as   l.eiV,;     -.■  ?* 

.he  degree  of  relationship  tolibito?.,''''"' 
DesbaratH  v.  .V«  ray,  3  L^c'j  27  S  f''  li-;"' 
ami  note  to  art.  ,S26  supra,         '  '' '  ^-  '-  J«o7  ; 

.354.  The  evidence  of  cousins  is  admi«li,i„  , 
jirove  acta  of  kinship,  such  act.s  iti        h  '  h  " 
.no.t  part  within   their  know-l^dge    ^,,v    and 

erefore    necomriiy    procurable''    bv  -('he  , 
hboneal.  v.  BmetleAL.  C.  J.  36,  S.-C.,  S'"' 

.^o5,  In  an  action  in  revendication— /^e?rf  n  ",' 
'liewn  ot  the  plaintitf  was  not  a  compVtem     if 

3Jo.  KeUtionship.—ln  an  acfinn  fr.>  j 

'death  of  a  relative  kTlle,Mv''„^l'.^"."^'« 
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|.reiimii;i;;f^:,ltmion 'is  V':''''.  ^"^"^  «"  « 
which  must  ariseC  the  „  ^  •?'"'■*'  J"''^  that 
allowed.    We  V   Hi  ''  "  '^'"  "*'"  l-f 

XI-i.  Paroi,e. 


relationship  must  be  established  by  *^|n m    ' 
FM  et  ux.k  Jackson,  13  L.  G  .f  m^q!f_ 

copy  of  the  deed  of  sale  delivered  orSuL*  '" 
he  registrar  or  deposited  in  his  office  for  r^*  ^-'' 
iraiion  is  not  evidence  of  sale  A'u^Vr  ,%'?' 
(tal.,SL.  C  R.  97,  Q.  B   1852  "''^^ 

[acted,  and  with  reS  to^he^n  °„';;'' •°'"  ,''«  ^as 
Ifepresents  him    Ir  ;  '"after  in  wli  cJi  he 

|509,  S  C  I874.'  "^''"  ''•  ^'«"^'-^'  6  R.  L 

l?"uSt*'',7\l,f?hr  ''"'■  "^'1"''  «l«"der 
ita  be  proved     «^    «"bstance  of  the  words 

rr  TSe''i^iff^^irO      a   rule 

r'-iplaintifr,'rtoVU:^i/.^'«^'- 
859  "»  vj.  d.  &  9  L.  C.  R.  238,  Q,  b! 


br54ibr,rnuantirv,'7.  "*  """'•^I'ant  against  u 

i'"-.i-i/.o'b:;'r^^,::-«;-;;;,i''hi^  cellar! 

■'6    "ithin    the    sfatut.    ,  f  ^-  "mtter,  so  as  to 

i;-i"a:^:;;t^;i?,--S;o^de,.sit 

Iv.  H.  1816.^         •     '^"■'''  ^  "''^-^  'fe  Ut/.  332, 

^•'•«'^-X=;Ji;:i^-->:>--pa,ioJ 

PaS?ute:^St:',-"<^  toshow  that  a 

'■•nier,sffxxi  H     he    no  can  ile"'"''.'i'  '"""''"=♦  '** 
''ilierent  from  its  ,,,'„■     "■°'''''  '"  "  sense 

^vi.iie,iieSinli;LX';;H:::,.^]g';f-M 

"bfcrvanceof  the  tbrniali  l«,^;I^  ■  '  "'"'  "'<> 
-^alf,  as,  fbr  in.sta nee  that  fh?.  r  '""T  '"  «"'■'' 
tions  of  sala  were  df,  U  T  '^'^""'ed  publica- 
iishe,!  by     erbal   ev^/I,"""^"',/''"'""  ^^  ^stab- 

1233  C  C.  •'     ^''^'   ^-    C.  R.    1851  • 

t'.v.  the  testatrix  at  atime'whe,,  ■  *'"«  "'8''^ 
*"'«e  d'enfendement  A  the  .1  ^^f  '?«  "«' 
notaries  by  whon,  t  ho  til  ^"'^''^'^  "'^  two 
prwlucai  ^l,v    the    Dlain   tt     '%'**"""^'^  «'ere 

examine  them  as, o*^  he  Ste 'of".  ^"«^'  '^ 
tt'^»atr  X  at  the  tii..^  ^f  ,     i  •        ,  """d  of  the 

questions  we  e  o£cte.  to'.V"?^''''  "'"■    1'' ^ 

PFoi.  evidence  could  not^,enr<i?,?  ^I?'"^  ''"^t 
diet  tlie   words  saine$^.  ^^^f''"^^  to  contra- 

m  the  ^^IW-HeldtLfrv:  '  ""?'  contained 
'"atter  of  (oTT,mtLtu  i.^"'^'.^',  T"  "'^re 
parole     evidence      r-W  contradicted  by 

'  371^'t'!'  ^''  ^^'  '^^^        '■  *'   '^'^ 

hotel  kee^r'^to  tt^S"  f"'i  '"»•"«««  I'y  a 
collector  and  coVXa»rl"«'V«''''^^^^  ««  « 
and  can  be  prov  J^b^pat,    6.^"'"^'  'T) 

conuLn^aS\Se&rl^  U^^^'^'  '^ 
tents  by  nedect.  n  "  i^v-  K-  f  •  "'"*'"^  "«''• 
«,•  necessitate  rei,  tHe  'cont'ente  of'fhp  "*  """H"' 

373.  Where  the  plaintilTs  bmght  action  for 
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extra  work  done  In  ouniu-ctiun  with  a  contrnct 

I  •  I    Vl.nv  hml  in  writing  wit  1  'ne  (k'tenilant, 

;';.r  n        i.ri  wan'tipnlat.,!  -lut  no  .■l.ar,.; 

Xm  a  1      -""lo  tor  extra  work,  .uross  the  unle 

"„  ■!.  work  shouM  he  jriye,>  ex,,H..Kl.y  an; 

■  H,l,l    reversin-  the   iucl,::nient  <il  tie 

::;mi;;^o  th!;^ihiswoui,i^K.tex.nn.  tu. 

Zrietor  fr on,  a..s^verin-  >^ur  J<nh-  W  urlirk.-^ 
'''•m\viu.re  the  valMitv  Ota  n  port  ul- arl.itra- 
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';''';■■'''    ■.et'l.lR. ..sis. c.i»5«. 

^■^K  'Tll^Stiil  hnm.^'ht  aellon  ajrainst  tlie 
,  r.  tl,  lecea<tHi  tiir  an  anu.nnt  .hie  liuu 
K:i,il     -.         ml.he.let.n,lan.,^eaae.Uh=U 

^'r^)^)i:^*s:;;^e:;3W'S.;:.o.^ 

action  hy  the  triamr.  u  >.       C.)  tliat  the 

the  court  ^l*;  ;-;,  4^,;hit'll.  recieivcHl  to  nhow 

^^'hW   in  an  action  by  a  nhipper  'or  're„'h  - 

^'S?T'it^ao^--Sl^nS;en,ay 
^e  Drove.l  hy  witneBHeswithoul  aconunencen.ent 

I* pCl' in  writing.     Tnuleau  et  al.  v.  Menard, 
^l.Q.i.  52,  8.  C.  1858 

on'fp<.U;^fSi.iuratela'h"rierendantB 

waS  that  there  had  been  miBdeBcnpt.on  and 

Sep'eeiSn  ii.  the  pohcy,  and  the  pla.ntifl 


examined  the  ajront  and  ci-MU  ol  tlit- .  .,  I,.ndants 

toXw  that  tll?error^  iCanv,  wore  th.  (anlte 

.(.ant    then.selve.  an..'  th.^.r  age..!.,  to  all 

•  w  lieh  .leten.hints  ..hjectv.'.   a.  ina.ltn'.RH.I,le~- 

i/eAMhat  no  better  r.viden.;i-  ..  the  .'.i.iHe  dm, 

'lature  ot  the  error,  co.mine.i  ,n  tj.e  jwhey  col:  ! 

:'^.„d  tlm,  ,het,....iu...n.vo!tl.ei.'r.o.,«l. 

vh..se  instrumentality  the  i^,  uy  was  drawn  a,,^ 

executed       ■<""«' ;^y/,    y   ,,.  c,  H.  Gl.S.t, 

Ksi    In  an  acti.Mi  by  a  ere.litor  afra.nst  a  .harc- 
!,  ,i,l,.r  of  tlie  Montreal   and  Bytown    RaiUvav 

,1  e     .Tetaiv  of  the  f.nipany,  to  t  ,e  elt.r    that 

a,    .:>re.l  bv  th.  b.K.k^  of  the  C,m„mi)v  .1.., 

u  liares  ..rVi''HHv  slan.h'i-  m    the  nan;- ui 

.  ;    U.n.l.o.t  1  :■..'   been  N-an.fer.-v,!    letuv  i),. 

,iu   .m-'   tb.-  plaintil!-^  a.^tion.  wan  in.uti;. 

t      ■..iihb-h    the    fau   .if  Hucli   traiisior 
cient    to    ei-l.upi.  "     .■■  .     „^,,    ^   ,, 

1S55 ;  1204  C.  C.  ..      ,  •    1  1 

•wi    Tlie  plaintiff,  as  representing  hw'  dece.w,l 

wife  and  .lel'en.lantV  daugliter,  brought  actio-,  t. 

reo.,ver  the  vah.  of  the  use  an.i  ..cenpa  ,ono  a 

farm    pnrchas;'    by  his    (the    plaintiffs    «.h: 

The   .l.fen.lant    pleade.l  compensati.jn,  alk-m; 

that  the  pureln,..-  money  ot  the  larm  m  .,ufs ,.,: 

;.  s  pai,     bvh.w.  indise^uirgeot  his  daa-'htir, 

M   a\  her  mine.-;  -i/eW,  that  verba    eyi,l.„o, 

„     1     > Hit  be  reei'ved  to  prove  that  the  luir^'aii, 

r     e   m-pertTw..  n,a.k?^hv  the  .le.en.lai,,,  .l,:i: 

e  boniht  an.l  paid  tor  it,  takmg  the  .k^.i  in  tl„ 

Ila.'e  .;;•  bis  .laughter.     UJeborc  v.  Di  MmU^- 

<)  I,  u   U.  2:«,  S.  C.  lHo>^-       „       ,   ^ 

'm    On  a  sale  of  a  earg..  ot  coals  by  wn  tei, 

,„;.n,.iran.lnni,  with  verhal  warranty  .i  t he  H 

a   tv    where  an  inferk.r.iuality  was  (kliveml, 

nation  brought-7/./</,  that  par.^le  testim.,,. 

ml.    not  be  a.iniitted  to  prove  the  verW  «..'■ 

r        ,aH  it   would  tend  to  control  the  wmu„ 


™e^m^..imn;mid  the  jmrchivser  must  pay  ik 

I       ntract  price  for  the  coals,  as  it  they  ««, 

IS  'Ct  Mmu\ty.^  7V|^&  ^e  llichdieu  C,,^ 

^"•Si^inlln  action  on  two  notarial  obligation-, 
si.;ne.i  hv  a  wife  separate  as  to  property,  in  wine 
,  Te  acknowledge.1  lierself  personally. imkht.j k 
,    .  Jlaintitf-iTeirf,  contirmmg  the  ,,u,i/nK„.. 

he  curt  below,  that  par..le  evRknce  v.-.. 
Uible  to  prove  that  it   was  the  lu.-ha„.     I 

•as  really  \ndehted,  an.l  that  si  a;  was  i  „.■.•. 

2L.C.  J.2;).'5,S.  C.,&4L,C.J.51,A:.lLtM 

■^"'IkJ^^Tn  an  action  brought  for  tlif  purK.! 
establishing  the  vuynient  ..fa  pnanm^J*^ 
,W,^„.vc..s,m-W.^,agm.,ot     u^a 


2:' 


(HL.  C.  J 
n.ite  c.iul.l  1 
al.  Aj  Finl<(! 
12r       '.I. 

:wi.  ■. 

le.lgt'.       '..'"'.1 
right,    h 
Ns  in^er 
debts  'hi*'   l.^; 
slioul.l  ■  ^pai 
18.56,  the  per 
of  N"s   inti  ■ 
should  all' 
held  against  i 


(lUliilii^  ".^ "  ,.  I 

n.)  that  the  iiayiaciitoiii' 

■i  \,v  witnesses.    CurM 

,„    .:  i;.  C.J.  l:!lt,Q,B,lto?; 

:i,.a.ifOet.,bor,1^55Ka^l;"^; 
.,„  :,,.  as  made  to  liini  hy  N  ot  fc 
certain  lot  of  lan.l,  and  a.iiirtd  to tak 

in    the  lot  and   allow  Inm  ^r 


R  whatever  two  Frso"^,"* 
:,.  i.,  ,8  worth.  On  the  19 1' J  ; 
..i.s-o  named  appraise,  tie* 
,:.,  theloi.anSa^v^i'leJ  •; 
,.  pm  upon  the  debts  1. 
,,■  pay  him  the  money,  Uiiih 
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29(li  March,  lHo9,  N  instltnt.,  i 

K  foMlie  $m,  «Htin"  ,?.?'^"f>''.«^""'»-^t 


K  for  tlie  $:m,  «  .„i,  ;      '      .      f  "f>''.a;-'ninst 
i^al,  and  all,..,  ;;  '    ,,  ''     ^I'J.hsh  on  a,„l 
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nnprai^a.,  ..,„.,r|„„   ,,,,,,   ,,    ,     ,       ,- 

allow  or  d.^luct  tlu- Lfoo  ,''  ,  i  ''";'  rfju.-c.,!  to 
iH,l  c<,.n,x.lk.,J  l,i,„  „T,  ;!  ;  f '''•.'"■^.  ',«'<■,  a,„l 
M-nd«„t  plea,lc.,l  na  •  "0  / '"'  '"  '"  '•  I'i'e 
notice  (il,,J,  a,„|  ,l,a  u,  '',:,,  !'I';\clai„,  o„ 
an,l  .ich.ction  allow.,  i,',,;  ^.nn"^  *'«'V  """l^' 
.Si'ptonihor,  I,s5(i.  Tl,,.  1  1.,  of  I'"  ""^  ^^h 
l.i^  answer  K's  re,.'     ,  ,.«■''      J."'<';l>ie«)   with 

a)let'e.i  that  thi.  am,  „  ^""""■^"!^'- a.' 1 

''"^■■'M  Iho  notes  r,.i.r,  I,  '  J'","'*'  """'  "as 
"'■tl.e  notes  were nai,!  in' ','  :  j^';'  '''"'  "-,  "I'-le 
Itiejink'nient  0/  1  10  eom-t  l,-,i  '.  '  ''""'n'liiini' 
rroH;,,tonthemi;Se  .',S"iH';i''''''M.arti^^ 
Miissihle  to  prove  liv  ,  an,  Y.' ,  '*''  "'■'■'•  """l- 
';-'Ms  hetwee'n  the  i-li  n  n  :|"1'T^?'^"«'''-''- 
<1«'.-Htlen,..ntan,i  .fdn  •  i^^,„  '.l  'i'?:'"'"  ""^  '" 
■V  had  ft,ln,itl,.,l  sue  .'',', ''  V^"^'  '"•  "'"' 
'"  '!"■  'la'e  of  the  re',  .h    '}:;'';;'/'■'"'■■'"•'" 

tW«,  c/-a/.  V.  Fide,  "f       \T':^  ^]yhh;>co. 

.mWhoreto«„a,;,r;.;.'t'*'''':^'C-C. 
n-'ainst    the    n„Jorser    tl  e      /,  '     """■'""■■^' """' 
among  otlK-riln'n.s,  that       tl     ti',','  ,:";i'    ^''T'''"'' 
"lent  was  made    I,-   l,i„,    ,  '    '""'""' ^'H'l^rs,- 
verhallv  to  accent  the       ,  ''""'-"•.ser   a-,.,.,.,) 

".akeralone!wht /,T.e^^;4^;''^:  «;7''-t ''7  th,; 
m-ffel,l,  rovcrsi,,,,  1,0     fT  '"  '"'"  "HMi,.ten,i- 

l^iow,th«tparole:^,£e;td;'a;;'  '!"'"'•'■' 
«as  inft.lniissil,]e,as  ten,lj„,;  ,0        '^".'V'WiK.nt 

"  vaiiii  written  a.'rcement      ni       7    ,     "^''"'*'  '^f 


'-'amJlXi  ;'  1  ,^;'r>^«''''<lH.,J,.- 
"'■  'I'e  ,i.en,ises  kl  i  ';,;'?'"  1"7<-'-' 
'^""■'"™'i'>ne,lin  tin.  ,i,"  ,7  ..•''>'','''■  ''''' 
"■'■^  entitle,!  to  .lama.-es  .  .  '''  "',"'  "">'  ''>' 
^'''■l''lama,esin  n  ;:  L,  h''"'  ""■'  '"  '■'i'l'lv  | 
-/.<W.  nnersim'  ,1  e'i  V  ""'  ''"'J"-"  '""f"  ' 
''^1-,'i.a.  |.arol^eL;^:'^:;;X  l'    ""'  '^"'■'•'   ' 

^ri1:^ir- ^^^'-"'^St!;:[;;T:■c'H• 
"^:eepre,Un,l  tlu- paL  ft-  7''.  "''";''  '''''endant 
"'tl'prul„cin,',llT,'k:r'r:7r'''''''^'''^-^''^-^- 

"  "elwiiglit  note  and   he  eon,        "l''  ''•^"'"'nee 
'"'defendant  at  tlK:^nairea      ,':':''  '''7"'"'  «'"» 

l^^^^  action  disn-iss^'iS^'co™  "r  ^'"V'T' '"'^ 

,f2    I"  an  act  onV^iS'^oV  '^  '^.'^O^  C  p 
MnacJmwsible  tonrml^.*!.^'  P'"'olt'  evidei 
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alterwards  sent  a  ,V,  "  t  't'i,"'  '"'>'  "'^  •'^''■.  «"'! 
"■as  ,leHtrov,.d  a  ,,i,  1  "■"""' ''"«*.  "liicli 
//eW,  that"  i,"';'  '■'".^  ".(.He.!  to  j.'ay  it- 
parol  eviilem'       f}"  ""■^''  f''"ild     he  pr,  v«i    l,. 

"■'■">■,  admits  ,l,e  ,.xiJ    ',,:;' 'V'^'  '"-I'ltaorother- 

[;«"l«tinn,  ,he  l,.s,;    ■,,;''!  ^•'■■■«''  l«'-oand 

''^■.^■"liieanddnrati,,,  o     1    '     '''  '">'  "''-"es.se.s 

;^  /''•//,.,.,„,  7  1.  c' j"  ; ,  ";•  '/'•'•'•cation.    r/y,r 

f^-'iwij'^'^::^:,^;:'^;:";' filiation  entere,)!,^ 
""•'"  tliere  mi'..    ,.  .        """•'"'•'^  f'f  such  doeii- 

'•'•iV ^•, '/■  ■'»',  c.  c.  ms* ^  ^""'''"^  "^  «'■. 

P'--eane;u.;::;'i;S:'"^'''^"'l'l>u-edtodis- 
^''^''•'•,  .•^■on  "he  ,.''"•»  """-"ulhentio  r,^ 
V'  tin.  hirth  of  the  o.,  '    """'''  "''  "'p  'iate 

•'''f'iaMeK!::::i;;^';,-;^-7lu.n,akerofa 
«'"     l"•'^re^nat,u■in■^      .'l'""'"   ''"'■'"  ^'>"i">r 

''\i'i't'ionhe'r;::::i;'!f"^''''-^^'/wha 

fi;^^u„  of  i,s  lo.ii^^,^  ,';;•, '-t^  alW  makin. 
l'^.'|^Mp^,se,.Vc.C   '^'''^-^■•^^■^3r,Q.R 

"'^itteno|,n;:;;;;::;;^'^!;;|,,''';'t''"-tl.e  creditor,,, 'a 
'I'-^t  1"  tl,,.  date',^  ,'  "' V""^<^"m'>"  •^■■1,H- 
l";'^."';  I'.V  "•i,n,.ss es  o,  a  v  r,"""'  '"">■  "'"'«• 
",'"<■'  '"•' .-tipnlated    1  a?  ,  .  •'^''•'^^"'"■nt    hv 

^;'';'1''ikmm.  ,uted  i  t  o,  t  .'.''.r'"^ "'  ''^'  ""■»''■" 

^•''l;'''ana,:,i,"    ;,  V,i;,o.-    ■•^^,'■'■^<^'•'«<i■^■ 
;y''^'il'•'ll^v.lel^nda     ,.  '1     '■''"•'''^■''''«'<3H,,t 
"■ ''•'•-..-  o„  whi..h      ,0      ;     '"-:  '".■-"'"^•o.xtem 
lat   pa,.ole  c^id,.n,.,.   -o,      "^y"',  «'«'"-^/./</, 

?^^-;^.:^Wort£''-p!^st.- 
^[•/i^:'^^'«M5^L.'^!'H:^;;fl,.,^'^i;; 

i-!ll;i;:rLSA,^',"^''"'''"'--'>-'''ert]K. 

;l'P  "tilMilations  of  the  1  .'l!'7'/;r'''"!'''''  "'''^i''  of 
lj'---;'>  .-hould  not  ,1  t  wi.l  V';"^''-''  ""*f  ""■ 
'"'.''•--'"•.  and  the  ettLhn  i;.'* V Y'  «^"--"'" '^f 
Plai'itiff  as  to  wliether  t  en.  ''"'''  '"  '^^^'""ino 
-tancim.i;  that  he  si ,  ,  iVl ,  '  1"''%""'  '»"  "■"''''•- 
prenuses-//,/,/   t      "  ,  '    a"""ed  to  sublet  tho 

■'"'ttf i  tocontra,  ic      H     .a:rm'r''^  ""^^  ^'^  ^'J' 
'«e''/  fit;  ;;.«„,«  />,„■  ,  .,    '  r."'  "''*'t  >^  commence. 

examminf.  such  party  hx  1    I'l  *"'"'  ^^."tame,!  by 


examinin.' such  i,.irtv       ■   ,      *"''''  ohtained  bv 
et  articles.    >  /  '  ^ij)'  '"'"••';>PUorie,s  .,»./;;^ 

notice  to  a  prie-t  tin    ,T    '   ,■''  T"'"*^  <*  ^'"•''ai 
to  iK-a  Uo.nau  Caolic' )&/""'  I?'  '"""^'^ 
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title  nnd  the  inarkB  on  the  wall  do  not  indicate 
any  Buch  riKht.  Rodier  &  Tail,  1  L.  C.  L.  J. 
70. C.  C.  1865.  .  ... 

404  Parole  evidence  ih  received  fo  wove  a 
verbal  agreement,  exten.ling  the  terms  r,  a  writ- 
[en  contract  filed  i..  the  cause,  attec  .ng  a  smn  o 
,„oney  amounting  to  over  "rty  'lol  a-^*;  |^  < 
man  v.  Eolland,  2  L.  C.  L.  J.  216,  C.  C.  18b(.. 

405.  Parole  evidence  may  be  received  to  prove 
the  confent«  of  a  lontdocuinent  after  the  !o«s  ih 
establlBhal  by  affidavit.  Kmsdl  v-  G«eW  ;i  e< 
al.,  10  L.  C.  .1.  133,  S.  C.  186b;  1217  &  1^^^^, 

''^m  Marriage  contracted  where  there  are  no 
priests,  no  magistrates,  no  civil  or  rehgK-uH 
uUhority,  and  no  registers,  may  be  proved  by 
parole  eVidence,  and  the  ailmission  ot  the  pa  - 
ies,  combined  by  long  co-hab.tation  an^/T»^' ' 
will  be  the  best  evidence.  Connelly  y.  ^oolnch 
&  Johnson,  U  L.  C.  J.  197,  &  3  C.  L.  J.  14, 
S.  0.1867;  61&162C.  C.  . 

407  Verbal  evidence  may  be  adiiutteil  to 
Drove,  in  an  action  en  homage,  tliat  the  leiices 
existing  at  the  time  of  the  action  have  been 
there  for  upwards  of  thirty  years,  although  it  be 
proved  that  such  fence  was  .jestroye.!  by  tire 
and  remained  so  .lestroye,!  tor  upwards  ol  a  ear 
an.l  although  none  of  the  witnesses  can  testily  to 
having  setMi  the  old  one  destroye.1  or  the  new 
one  built.  Ea1au.jh  &  The  f '";.«'y/i/ f /"»" 
ireal  General  Hospital,  12  L.  C.  J.  39,  Q.  B- 

1  HHK 

408  Verbal  evidence  is  inadmissible  to  prove 
navinent  of  a  debt  due  under  a  judgment,  al- 

hough  the  debt  were  originally  ot  a  coinnu'reiiU 
;,anm...  Miller  v.  Kemj,  &  ^ak-er&  Kemp  k 
J'/i(ii/«r,14L.  G..I.  74,  S.  C.R.  lf«'9. 

409  Parole  evid.Mice  will  be  admitted  to  show 
that  a  dee,l  of  sale  passe.l  before  a  notary  wa.s 
written  and  read  in  a  language  winch  one  <. 
the  parties  thereunto  did  not  understand,  and 
that  It  contained  stipulations  different  tro.n  lose 
to  which  he  agreed.  Noble  v.  Lnhaye,  \  K.  J- 
197  8.  C.ll.l§69;  1210,  1211,  1234  C.C. 

410.  In  an  action  by  a  contractor  tor  the  con- 
struction of  a  chapel,  elc.-Held,  that  tenders 
„n  the  part  of  the  contractor,  when  the  amount 
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in  tlie  pan  Ol  un-  ...ji..-......^.,  -  ,  , 

oxceeiled  tiftv  dollars,  could  not   be  proved  by 
witnesses.     Uhevrefils    v-    ^f /V/"^'7,   {''J" 

Paroisse  de  St.  Uiline,  2  R.  L.  Ibl,  b.  C.  1869 

411  Nor  could  the  acceptance  ot  such  ten- 
ders by  the  wardens  appointed  for  the  construc- 
tion ot  the  church  be  proved  by  witnesses,  mas- 
much  as  the  wardens  so  appointed  form  a  cor- 
poration,  and  cannot  bind  themselvca  except  liy 
writing.    lb.  &365  C.  C. 

412  A.nd  held,  also,  that  the  wardens  so  ai)- 
pointed  are  competent  witnesses  in  all  matters 
in  which  thev  have  no  private  interest,  and 
which  relate  to  atlairs  in  which  all  the  parish- 
ioners are  interested,     lb.         _ 

413.  An  insurable  interest  in  a  property  m 
which  the  legal  title  apoears  to  be  m  another 
mav  be  proved  by  parole  evidence.     White  is 

quality  &  The  Home  J-'Y.V'^^^n^Vi^ ' 
L  C.  J.  301,  8.  C.  1870  ;  1233  &  2470  C.  C. . 

414.  The  possession  of  moveables  is  equiva; 
lent  to  a  commencement  de  preuve  par  imi,  suf- 
ficient to  allow  the  possessor  ofthem  to  explain 
his  possession  by  parole  evidence.  Lefebvre  v. 
Bruneau,  14  L.  C.  J.  268,  S  C.  K.  1870 

415.  The  words  of  article  1235  t.  t.,      an 


contracts  for  the  sale  of  goods,"  coinprisc  tho 
Bale  of  promissory  notes  alijo,  and  such  sale  tor 
^ramoSnt  exceeding  filly  dollars,  and  such  c<jn- 
Uact  cannot  be  proved,  except  there  '«  a  wn  .„, 
signed  by  the  partv  to  l^  bound.  Truteau  v. 
Leblanci  R.  L.  56U,  Q.  B  1870. 

416  Where  a  defendant  had  been  condemntti 
in  lHi)9  in  a  sum  exceeding  $26,  for  an  election 
offence,  and  had  established  by  witnesses  tliai 
the  plaintitr  had  given  the  .letendant  a  writin, 
by  which  he  loaned  him  a  sufhcient  ainonn  u, 
pay  the  judgment,  and  a  note  of  the  writing  l,a,l 
teen  made%y  witness  in  his  account  book- 
Held,  that  he  would  be  a^imittwi  to  prove  tin 
writing  and  the  circumstances  of  the  loss  of  ,i, 
and  that  proof  by  testimony  might  in  such  ca... 
be  admitted.  Guevremont^  Gjrouar<Z  if  Lan- 
qevin,  3  R.  L.  36,  C.  C.  1871 ;  1233  C.(,. 

417  Proof  by  testimony  is  admissible  m 
commercial  matters  to  establish  a  payment  on 
account  sufficient  to  ;n''''J-"V'.Pi!,"^".l'";?J; 
Hall  V.  Devany,  3  R.  L.453,  8.  t.  K.  1871 ;  l.i. 

C  C 

'418    Where  a  landlord  agreed  with  his  tfnam 

in  a  lease  between  them  that,  at  the  expiratioi; 

of  the  lease,  he  might  have  the  premises  M 

three    years    more,    provided    he    gave    tluw 

months'  notice  in  writing,  and  the  tetiiuit  m<- 

the  necessary  notice,  but  verbally,  to  the  plain. 

tiff's  family,  and  the  landlord  baymg  liruiighi 

action  to  eject  the  defendant  from  the  prennws 

the  defendant   adduced   parole  evidcnee  ol  t  r 

notice  given,   which    ^as   not  opijosed  at  t  .■ 

trial,  and  in  revision  was  held  to  be  g.Kxl,  a.»l 

the   indgment  dismissing  plaintiff  s  uclion  «> 

confirmed  with   costs.     Saunders  v.  iAwii  l.j 

L  C  L.  265,  .S.  C.  R.  1871  ;    233,  sec.  3,C,  0. 

419.  A  broker  may  prove  by  parole  evuen« 

his  authority  to  act  for  the  iiartie.-,  ini.l  tli, 

retention  by  "the  partier  of  the  contract  note  >o 

signed  is  e/idence  of  tl.  authority  ol  the  broke. 

to  bind  them   in   the  manner  therein  siaujl 

Inslci  et  r\  v.  Hope  et  al,  17  L.  t.  J.  1J,»A 

'  420.  Held,  reversing  the  judgment  of  the 
QuecMi's  Bench,  (15  1.  C.  j'.  lo" )  tlia.  pr.: 
of  a  manual  gift,  of  a  value  exceeding  hlh  ,.• 
lars,  may  be  made  by  parole  evidence,  liidu 
&  Voueret  al.,  5  R  L.  591,  P.  C.  1874. 

427  Where  a  wife  has  bound  herself  jo.ndy 
an<l  severally  with  her  husband  by  act  1*1* 
notary,  she  may,  nevertheless,  ahvay.s  ild,^. 
to  t^'e  contrary   and  make  proof  by  te.tn,.* 

of  such  facts  as  will  1»''''>'?"«\™'<','''  J'iiJ 
acted  as  surety  for  Ijer  husband     MalhwU 
Brunelles  etvir.,\b  L.  C.  J.  197,Q.  B.InI 

loni    p     p 

422    Where  a  purchase  had  been  made  bvai; 
agent  of  a  quantity  of  brandy,  and  the  prmcipa 
on  action  iJrought,  admitted  the  a"thor,t  o 
agent  to  buy  tuch  goo<ls  of  ^"ch  .a j;" 
afid  proof  had  been   made  of  deliverj  o 
goods  to    a    carrier-Heirf,  that    he  pto" 
fhould  be  permitted  to  nrove  bv  the  agent  J 
quantity  o/^goods  «)  «ol<(  and  delivered  *|^ 
et  al.  &  Beaupri,  3  R,  L.  34,  C.  C.  IBH, «' 

^■42i5.  Proof  by  testimony. may  l^J^^^'l 
matters  beyond  and  even  '" '^""3;;j"i,:a 
valid  written  instrument,  when  tenderd^ 
person  who  is  not  a  Par'y  to  th   deed,   &« 
v.Brads<ree<,4R.L.376,8.C.187Z,iwiv 
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424  The  plaintiff  flued  ,he  defendant  lor  dam 
ages  for  the  non-fulfilment  of  a  contr»pT^ 
deliver  to  H,n  eight  hundred  bundles  of  hLv'd 
of  which  defendant  had  onlv  dpllv«^i  "*>^5'*"'' 
dmi  and  twenty-two  bund?eH  lull!  °"^  ''""■ 
thattheplaintifr.  aUhough  he  wl '^  tTade^r 
never  before  bouglit  hay,  and   Uiat    ft  f  '  '"*1 

I  ft  I?  *",  "•''"?"  *"■■  '''2  recovery  of  nronertv 

STe'ffian -4"S''tLrrrtl*''''r 
.  thereof  could  be  adduS  .l^n^l^li::^ 

T^'&:7r[i^^!-  ^'''"^  ^  ^^'^> 

426    Prwf  of  the  transfer  of  a  promissory  no(o 
may  be  nmde  by  parole  evidence.    SiW 
Manson,  17  L.  C.  J.  42,  C.  C    1873         '^"'*  ^• 

427.  Where  in  a  case  of  separation  de  co,-*<, 
d  de  bien  a  witness  was  call^to  prove  the  cSn 
lent.o(  a  letter  which  ha.1  been  destroyed!:^" ;T 
or.  a  motion  to  reverse  the  ruling  at  e^  Ste  ,hu', 
mrok  ev-idence  of  the  contents  5f  saXter  was 
iulinissible.    12,i3  C.  C.  "»'"  itiier  was 

428  A  trader  sold  "to  a  non-trader  a  ho-  '.e  and 
the  latter  had  the  animal  in  his  mssoss,:  !' a    I 
action  was  brought  in  assuinpsit  to  recover     . 
price  of  the  horse-y/eW,  that  the  nlaiSni  J 
adduce  parole  evdence  of  the  sal.  n  '  i     i   ^ 

^T2?feA'V'';^-*Q^-^«^i^  "^^ 

4^a.  And  held,  also,  that  even  if  the  transap- 

aeienaan  ,  tliat  the  horse  was  received  on  trial 
furnished  a  commence,nenl  de  preuvepar  Sf' 
and  ora  evidence  on  the  part  of  the  plaint  f 

where  t^e  olyect  of  the  agreement  ocotmc' 
does  not  exceed  in  value  h^  dollars.    leE 

eoSc^!;^th  ir'^S-jnejnc'fr^ 

delendant  could  not  praiuce  verbal  e v. V  In  •  I 
prove  otheragreement^s  tha^'thoJe  in  ,1  e ti  fn '^ 

aie  t  omskion'^r;''  ""  *"°''"*^y  '"^  ^i^'^^  'o 
by  veVadrce  n,",'"  '""""'  ^^  ^'"^"'^ 

L.  C.J  28  S  C  l'/5^  Pattenaude,  20 

ant^li""^  ^  ^"  *<'*'°"  on  a  note  the   lefend- 
reiemng  to  a  note,  without  specifying  what 
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tlon'ltS  \i:!t\f  'r""Pt^J  "'e  Proscrip- 

XLIr.  Pr,v„,eokD  C0MMCNICAT10N8. 

asrtl""veniicf^f"'tb"'"-"' J!"'«'"«"^  «e"ing 

•"ont  of  tlie  coZXlowl'Ta     """«'*'?  J"!^^ 
'nade  by  an  enmlover  n'l,  'communication 

one  of  his  clerks  Trr-.'i"''  '""'^■^'^  "^^e  to 

ss^ii;;K3=«^;  ?■£'-«'"» 

coSmiS  "X"  "IE':;:? ''■'■  •"■'  *'<™<i- 

i'a,    beeicoirr;  "''!,"'='■''  "•'»■'' l'<'alleg.  , 
respondent  met     l.*^'  ""^  t^">'  "'  ^'"■'«c.    the 

vincial  secretai^v  1  t.'  ■""'"""""•'.(the  pro- 

cial  secretary  obiWted  to  n?,f    '  ^    '"■°''"'- 

bad  no  powerTo  con mel  hT^'^'^'-  ^^'^\  "'"  '^O"''^ 
to  nrodm.p  ,1^  compel  the  provincial  secretary 
staL  if  f  •'°'^"n«n'*'  connected  with  affairs  o^ 

r%  b,i"'JerS''T\"T'1  ^*  "y"^'"''  ^ 
iudirp    I,  ft  .f"^""''-'  ot   ^vhich  he   was  the  sole 

Sfhild  su  i?o"u\nen  i''  ''^"''^'■>'  °^  ^''^'^^^ 
'act  tha  a  cony  of  he  ir'  "?'  "■'*'"<^''  ^'^  ''"' 
already  beei^^^ivtei  t^"  '"  '^T'^T  '"»'< 
assistant  secretarv  of  «.„?«  /-^PP*'"'*"'  ^-^  '^^ 
13  L.  C.  R  33,  Q^B  S-  ^"^^  "■  ^«^"*>«' 
775?^^\P"  **"   attachment    by  sarnishmpnt 

Si^t.^^°;;jr;^-fKfe 

money  or  etTec  «  he  L-? '  '^'^'?''','°  'l^''''"'e  ^^hat 

tothe^4„|it''tS'gro^n^,^,t^^^^^^ 
fio  would  be  a  hetravoi  !!.•  8™""?  ">,"'  '"^  doing 
3r^^,.,„':.r  *  be'rayal  of  professional  confidence^ 

87  S  cMiRA    I    "■  ^""^•^■enzie  et  al.,  9  L.  C  J 

44.    A  nlv'-'^  ''''?•  "^^  *  ^7  '«/'•«. 
formaic    ^Sr  U    r'P""«^  to%lisclose  in- 
proKionjX^c,i:-^'V'"'''^^"''''J,'>'  '■"  '''« 
£.  C.  J.  16  .  s'c'r  5;  2f5rc'p  '''''■'"•'   ' 
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441.  Ill  iiiattCTK  of  lili'  luid "tiindfr.  (Ii.  uii- 
wwt'rs  of  the  tHTHon  i  lu  d  to  !;>  jui .  •«  in  t)ie 
iiitcri'-'tp  of  till'  slaiiilt  Till,  iiiiisi  oe  'iiPJil  to  be 
privilc'ccil  conininii''Bl»)nH.  f'dUevin  v,  Mur- 
'/,(H,  10  L.  C.  J.  !» i  >v  1  L.  C.  L.  ,1,  120,  S.  C. 
'iMIit!. 

412.  Ami  held,  also,  tlint  coiiimmiicntionfi 
iiindc  in  |mrsiiiuii  i  nfHonio  dutv,  It'^'al  (iriiioriil, 
or  with  II  livir  Aiui  I•l■!l^'ollllhl(■  piii'iioHC  of  jirotcct- 
iiij;  liif  I'lMi  inlcrcst.-,  must  he  considered  ft^' 
priviiivcd  coiiiMiiiiiicatioiis.     Ih. 

4l.'t.  ^V  Ihic  thed(l(ii(hiiit  hud  written  a  letter 
til  the  iihiinlill'V  hinllier-iii-iinv  aeeiiniiij;  the 
iiliiiiitiiriil  disli«ine-ty  and  tin'kery  in  haviii)j! 
hroki'ii  ii|iasale  from  the  hri'iiier-iii-law  to  de- 
fetiduil, — lldil,  thill  Hiiuli  letter  was  not  a  privi- 
le"ed    "  iiiiinuiiieatioii.      L'JIciiieiix  v.  lirund, 

:u;.  L.  .i.in,  g.  n.  ihgt. 

414.  /  nieiiilier  of  a  benefit  society  haw  a  rijrlit 
til  stiite  in  a  meetiii).'  of  the  -dciety  t'liiit  a  caiidi- 
t\\\  •  tor  ailmissiun  had  !)(■(  ii  cniivieted  of  tiieft, 
even  tlion;;h  live  or  six  years  had  elapsed  since 
the  I  iiivictioii,  such  a  conimuineation  beiiii^ 
iirivilejred,  wiiere  no  iiiaHce  is  jiroved.  Dnrctte 
V.  CimUmtl,  4  II.  L.  22.1,  S.  ('.  1H72. 

445.  Coininuincati<ins  between  principal  and 
agent  in  ca.xes  of  insurance  will  be  rrgarded  (i-^ 
privileged  if  tiny  liiriii  jiart  of  the  preliininar 
investigation  wiiicli  tiie  jiartieH  made  «i  ii  refer- 
ence to  the  ease.  The  I'urifir  Mnttial  limuninve 
Co.  V.  B^iltns,  17  L.  I',  .r.  :)0;»,  S.  C.  1S7S. 

440.  Of  A'lio-'dex. — Wiiere  an  attorney  ad 
iilem  wasgiviiig  tvideiice  on  liehalfof  his  client, 
and  a  question  was  jiut  to  him  as  to  what  liad 
passed  between  him  uiid  his  client  on  a  certain 
occa.sioii,  and  in  relereiice  to  a  matter  between 
tliem,  wiiicii  wa.s  olijri'ted  to  I'V  the  witness  a.s 
lending  to  draw  from  liini  what  had  bi.  ii  com- 
municated to  him  professionally,  rmd  as  not 
arising  out  of  the  e.vamiiiation,  the  objection 
was  maintained  by  the  court.  Forsyth  eial. 
Chiirlcliois  iV  Fdi-.ii/t'-  et  al.  \  I.efebcrc,  ^ 
L.  C.  J.  204,  S.  C.  ISO  .'7.5  C.  C  i\  &  art.  .  ' 
t^iqirii. 

417.  But  a  professional  adviser  cannot  refuse 
I.I  aii!-weras  a  witness,  where  he  is  a  partv  to  the 
Ivun-^aclioii  a-  well  as  advis-  '  "'hier  v.  )lomifr, 
]■■■  L.  C.  .1.  i<:i,  S.  ('.  187:.     21b  C.  C.  1'. 

418.  Tiih'i/r((iii.i. — The  jiriA  isions  of  C.  S.  C. 
eu]).  07,  sec,  10,  wliiclideelares  it  to  lie  a  niisdi"- 
nieanor  in  an  eiiiplnyee  of  a  telegraph  C(iin|ianv 
to  discliise  the  cuiiteiils  of  a  private  de-patdi 
entrusted  to  him  tiir  lriui-niis.-ioii,do  not  :op  \ly  to 
the  productidii  of  telegrams  by  the  secret' 
company  in  oliedienc.e  to  a  siibpiena  due 
U:ili'-  V.  Hemi/,U,  L.  C.  .1.  II.  S.  C.  IH 

441).  AiidZ/eA/,  also,  tiiat  telegrams  wh 
passed  lietween  a  principal  ami  his  agent  are  not 
|irivileged  commiinicalidiis  in  a  suit  in  which  the 
principal  was  a  ]iarty.    lb. 

XLII.  Proof.   See  of. 

450.  Ill  Aciions  of  Slander. — Tn  an  action  of 
slander — Hdd,ou  motioii  for  a  new  trial,  that 
it  is  not  necessary  to  prove  tiie  //wm/wr;  verba, 
tlip  substance  being  sufficient,  if  proved.  Beaudry 
V.  rnpin,  1  L.  C.  J.  114,  Q.  B.  1857. 

451  Of  Lost  Document-^ — The  contents  of  a 
lost  d<-  iment  may  be  proved  by  parole  evidence 
after  t  loss  has  been  established  bv  affidavit. 
Russel  .  Giiertin  et  al.,  10  L.  C.  J."  133,  8.  C. 
1866;  1217  &  1233,  sec.  6,  C.C. 
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452.  Of  Mnrriaije. — In  actiom^  for  defamation 
ofciiaracter  bv  a  liusband  and  wife  the  plaintiliH 
must  lirst  matte  priKifnf  their  miirriage.  Mi:S'al, 
et  iix.  V.  .InminHOH,  5  K.  L.  .521),  H.  C.  1H7;). 

453.  Of  OionerHhip. —  In  an  antioii  in  reveniji. 
calion  of'  a  (piaiitily  of  limber  taken  otf  wilil 
lands  by  the  liefchdant  — /A'/i/,  thai  the  plainlilfs 
iiad  sutliciently  established  their  pn»priet(irslii(, 
by  actsof  jKis.sessiiin  of  the  land  at  iliU'eienl  tiiiie-, 
..■iti.  producing  title  deeds — TIte  Hriti.ih 
Aiiu  .<i'/'  Land  Co.  y.Stimp.ion,'6L.CH,'M, 
8.  C.  1H52. 

454.  Of  l'in/mctil.  —  \n  an  action  for  the  valm. 
of  work  and  hilior  done,  iiidnf  that  the  plaintii! 
and  other  workmen  employed  by  the  defeiidiiiil 
weri'  paid  weekly,  and  lliat  the  plaiiilid'  liiiil  net 
been  heard  to  cnniplain  ol  noii-|)aynieiil,  i~  h 
sullii'ieiit  presumptive  proof  of  payment  agaiie-i 
a  stale  demand.  H"iiiieint  v.  Goildir,  2  Hev  dr 
Leir.  333,  K.H.  IHI'J. 

l,")5.  ()f  Sii/U(ttur<\-~'Yho  signature  of  iho 
drawer  of  any  note  of  hand,  or  ol  an  endorser,  or 
of  both,  is  well  proveil  by  one  witness  to  their 
sienature,  I/ikh/.i  v.  hlark.itone,  2  Kev.  de  Leg. 
333,  K.  H.  IHIH. 

450.  No  proof  of  signature  is  necessary  iinli'«« 
such  signature  is  denied  hv  alliilavit.  MiiiHh 
v.  Gault  et  al,  15  1..  C.  J.  237, 1871 ;  145  C.  C.  1'. 

457.  Save  when  set  up  aga'  U  the  heir  or  rt- 
presenlative  of  tiic  signer,     to 

I5X.  Where  there  was  strong  evidence  thattlio 
signature  to  a  receipt  was  a  tbrgery,  but  no 
actual  proof  was  made,  amino  aflidavil  prodiuril 
denying  the  signature,  the  receipt  was  i;,,i,i  ■  liiietl 
ami  the  action  dismissed.  Brunei  \.  Jhiinet,  a 
R.  L.  400,  S.  I'.  1873. 

45'J.  The  delenilant  in  a  case  set  up  what  pur- 
ported to  be  an  authentic  copy  i'<'  a  lea.se,  the 
original  of  which  was  lost,  and  the  plaintill 
inscribed  against  it  en  yawa; — Held,t\fM  a.«  llu' 
signattire  certifying  the  copy  was  thetrue  signn- 
ture  of  the  notary,  since  deceased,  and  as  the 
plaintill'  himself  adi7iitted  having  executefl  fiuh 
a  deed,  that  his  in.scriptioii  must  he  di<iiiififecl. 
Lamontayne  &  Contant,  6  R.  L.  607,  y.  ii.  1874. 

XI, IV.    RmilTS  OF   PaRTIKS  WITH  RE(!AIII)T0. 

460.  Where  the  ilel'endant  is  exatniiml  by  tlif 
plainli!!',  the  plainlitl"'  attorie'V  may  ad'iiiicp 
e'  ■  lence  to  prove  that  such  ('etendant  is  not  a 

■  ■tiabl"  witness,  lieingof  feelile  intellect  ain!  verv 
limited  memory.  J)eli.ile  "'  al.  v.  Ihniry,'i 
L.C.J.  U)7,  S.'C.  1H04. 

XLV.  Stati'tk  ok  FuAt'Ds. 

461.  Tn  an  action  bv  a  blacksmith  again?!  ili' 
detenclant.  a  merchu  .,  for  the  non-delivery  u 
coal  purcha.sed  from  them  iv  tlieplaintilf,ajiirv 
being  granted,  the  plaintill  as  aliout  to  make 
proof  of  the  purcliase  by  parole  evidence  when 
the  delendant  objected— '/ic/'/,  (contirniing  fozcr 
V.  Mkklejohn,  P.  R.  11)  that,  by  25  Geo.  ill. 
caj).  2,  the  17lli  section  of  the  Statute  of  Fraiiis 
was  in  force  in  Canada  in  commercial  C8se8,iin(i 
therelore  a  sale  of  goods  to  any  greater  value 
than  JtlO  sterling  cotild  not  be  proved,  where  no 
part  of  the  goods  have  been  deliverwi,  no  eariie^i 
given,  and  no  memorandun  in  writing  made  ol 
the  contract.  Hunt  v.  Brw,  P.  K.  8,  K.  B.; 
1235  C.  C. 
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m.  Action  ijiw  iTouirht  for  rwhIh  h.-M  a.i.J 
delivered,  and  ihc  .IcteiMlunt  plcvlo.!  tli.ii  ut  (he 
time  he  purchase,!  he  was  ii  minor— /M,/  ,|is. 
mwmiig  the  ftiiHwcr  of  phtintitf,  that  (h'tendant 
had  proiiiiHeil  to  pay  nince  lie  heoiiine  ol  Q,>e 
that  no  action  would  lie  <,n  such  u  pn.niiHe^ln 
oonimercml  inatterH  excpt  made  ,'„  writin.- 
Mann  v.  IhUu,  ,t  I.  C.J.  ;i;t7,  C.  C.  IM.O'J  ,  1235, 

m.  The  piaintift'  .ue,|  thr  delendunt  for  an 
«iiiountalle;:ed  to  1„.  due  tor  a  certain  car.-o  of 
Milt  .vhich  the  defendant  ,mrcha.<ed  IVoi.i  him 
and  agreed  irnmediatelv  to  remove  and  pav  tor 
111  ca8h-//.'Ajf,  that  the  re-sale  ollhe  salt  hv  the 
vendee  was  a  Hutlicient  acceptance  to  take  the 
(.i-e  out  ol  the  Sia, ute  ot;  Frunds.  JacUju  v. 
Ira.ier,  12  L.  C.  H,  im,  S.  C.  Ist;:'. 

464.  Ill   an    action  hrou<;hl    to  re.Yuer   fOAr. 
lor  fiiriii.-hinc'and  inukin-  certain  cai-        u|,T,,i, 
itwiisallef.'.'d  the  deli-ndant  had  or,|,.,,„i    ,' 
made  acc.irding   to   directions   then   an,i    then, 
(riven,   and   iimmised   tu  take   deliverv     there- 
of, and  to  pav  tor  the  .same  in  cash  ,„,  deliverv 
iut  which  he  suhsvinenfly,  and  on  fender,  re-' 
iLsed  o  take  deliverv  of.   or  to  pav  tor,  and  the 
dtlendant,  on  action  hroufrht,  pl,.ade,l  tin,  ,i, .'' 
Has  no  proof„f  anv  .■ontract,  reiving  on  th, 
Statute  oi  Fra„d.<-M.A/,  that  thJ.  ^tat  le  o 
traudshas  U'cn  recognized  by  the  jnrisprudenee 
of  Lower  Canada  previous  to  and  H„ee  the  Vr> 
vincial  A.a  1(1  A  11  Vic.  cap.  U  and  ,s  1„  ,1^.,'/,^ 
a  riileol  evid-nce  in  commercial  matters    H„i//i^ 
v.  h'ylaud,  i:,  L.  C.  li.  >M,  S.C.  18G4  ^  ' 

4t;5.  And  //./</  also,  in  Keview,  reversing  the 
l.'n.ent  ol  the  Court  helow,  that  therefor?       . 
Mtitt  IS  muted  under  theStafute  to  treat      e 
adn„88io.    ol  the  defendant  given  as  a  w^h'. '' 
IT  in   ■  r    to  interrogatories   siir    faUx   Vl 

nrhrl,  nmminrtmeiit  <h  pre.vi-e  par  fail 

as  lie  wuu     oe  entitled  to  do  under  throX- 

'hit).  And  held,  aLso,  that  the  makin.'  of  the 
carpet-  did  not  constitute  such  an  ineorporat  on 
ol  labor  ami  material  as  to  constitute  a  Ikdiverv 
"nd  ncc^ptaiiee  under  the  Statute  of  Frauds.   iV 

IfiT  VV  here  a  man  bought  hay,  and  a-rion  was 
brought  on  the  eontr.iet_//eW,-,,],a,  ,.  „„/,  "  ^ 
■nan  was  a  trader,  si  '  as  buvingand  .ellin„  I  .?v 
»a,nopart  ofhis  regular  busine,s%  that  r^^' ,'  ;I 
.  commei-c.al  transaction  such  as  came  ,  n  ler 

4(.9.  And  held,  also,  that  art.   12.15  C    C   an 
ily  to  cases  wHitp  tl.o  «,o,,.i.„...  j^  '.    < 
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SU 


and  the  evidence  must  be  taken  in  writing  on 

the   demand  o    any  of  the   parties  i„  tl  e  suh 

iHfi^.  i  2(;.(  &  107.1  c.  (i  p      '^'  ^-  J.  '  -,  «.  J{ 

472.  In  eases  before  the  .lustiee  <,f  the  Peac- 

"'•r  the  Agrieultiual  A-'t,  the  evidence  ,"s.' 

e  n'r"!-'"'*'''*-'-  "'"'  """'  ""'withstand  ,: 
the  proceeding  is  a  summary  one.  //„„/,-  I 
Marlm,  0  1{.  L.  70  i  (Ml,  C.  Cl  IH71. 

AvnlWK^-*"'"''     ""^^^^      l>-.,A.Mr,os 

losfl;  u.'!!,''''i,'"  '!"'*'•*;"",""  a  note  that  wa. 
ost,  It  vias  alleged  in  the  (  eelaration  lli.u  il„. 

hrs(^,,.,a,,,,t, as  payable  in  Sepr;!;;;llS,ei: 
"  tl  e  evidence  went  t„  sh.,w  that  (he  first 
n- a  .nent    was   payable   in    Nove„,be  -/M/ 

/^^«./cr,!)L.C..i.217&l.-,  L.  C.  U.  2:!7,  Q    * 

JlLtr!!"'l''':r'""7' ""^'  ■^'"■''  ^■'*''''»"<^" 

o.  the  n  '•■  ""■  '""'^■'■'^"  a.  knowledgment 

oUhe  note,  subscp.ent  1..  his  knowledge^of  its 

475    In  matters  of  simpi .ntraet,   in  which 

al   .'an";'"'""  ^"•^^•""■'"-  -  ^^'■•iHMee  betwee, 
lesta    H.,1   'T  «"''-^""."^'  '"■  "'^  iM'i'ter  at  issue 

^Uttn: ML '''''"  '■  ''"""'  '■''  ''■  ^'  •'■ 
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lies  only  to  cases  where  the  merchant  deals  ,n 

cles  which  h,  does  not  manufa<;ture  himself 

I  ut  procures  to  U.  manulivctured  or  bu      then 

™n  tl le  manufacturer,  or  from  some  .  i,„,.7^e  ! 

int,  tosell  again.     lb. 

,170.  And  ;yhere  tlie  action  was  foi   work  and 

SnlZles  ')fir---<l  nianufaclure*:,' 

in  n  p  t  ^— '^''''^'  '"^^  to  ^"  a  sale  pure  and 

™>ple,  but  a  contract  for  the  hire  of  w irk    and 

'I'd  not  c-„ne  under  the  Statute  of  FrauS'  ?b 

XLVL  To  BE  Taken  in  Writing. 

iJll\J\u  ^''''°"  '"  <lec]aration  of  a  hypothec 
l«.ng  .n  the  nature  of  a  real  action  is  appSle'  : 


as  iv^^,  V"  "'*'  '■""^''"  "-'*'"-'  t'"'  -''■'''•"'l^'Ml 
whi   h     b!     '■'■',"*  ■^'■'='-''' ,l""'""r  in    a  firm   to 

111.        Ti^rV  '"^'[-^''■'■'i'  conlirmmg 
11"  .|iMgme„t  of  the  Conn  br  ,,«•,  that  the  evi- 

sibie':::V;rif'l':,''^'r'"''^''''----i-'''''- 

ilHv     eie'''.  ^■ '''■''■■''''''''• ''"''"'^^^ 

Q^!i.l;5H;,,;u^,2;5(?:-C^':>;;2C:c"K''' 
t.lai  itdf"  lii  /'"""■■  '*";'  ■'''"'''  ^'•'^''  "'''«^e  the 
coDie       ■  .         l"' r    "'V"'  declaration  certified 

ci.v  of  1  .•"','"' 'r""*^'"'  *■'■•  '■■'^"  a  certiHed 
Z^atti        '-f'  T'"'^  '''  ■•'terrogatories 

roduced  with  an  a,,the,„;c  copy  of  the  plead- 
a  rue  "'■'  «'"""««'l>l!?  as  evidwiee,  where  the 
a  I,  vers  appear  to  ..nncide  with  the  allegation, 
o   the  ,.econ,l  suit,  and  that  it  was  not  necessary 

ds  len't'itf ''■  'r  '^"'''•"''">*  ""'•^^'  ^i"'"  as  t;. 
'IS  Identity  or  the  answers  in  question.     Clair- 

le,  ,  ..^'"''''"'''.*  contra-Iiction  in  the  evi- 

li  t^'tbe  1  ,H  ?1^P°''"^  party,  notwithstanding 
ha   the  ^>t  cr  has  no  been  interro^ted  on  thaT 

C  L  J.  «  s  C  '  \£  '  ^^  ^-  ^-  ^^^  ^  * 
479.  Copies  of  depositions  of  witnesses  exam- 
Med  in  another  case  iiiay  l^  filed  in  a  cause 
yvoc^j^drngu mquite,  for  tfie purpose  of  discredit- 
iig  a  witness  examined  therein.  O'Connor  v 
Hiown  et  al..  12  L.  C,  .1  •;«  &  4  r  I  J  J} 
-C.18bbi269C.C.P."    "  '-•'    42. 

i,,fl'  '^h^  f^'dence  of  the  plantifT is  admi.ssible 
to  prove  that  a  note  dated  at  Montrci.I  was  made 
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481.  A  prescribe!  note  cannot  be  oilinitttHl  m 
proof  of  a  loan.  Gibeau  v.  Chef,  U  L.  C,  J.  63, 
8,  C.  R.  1868.  ,     ^  ., 

482.  Tlie  maxim  tliat  /'  iminel  iienl  le  cim 
tn  etal  is  Htill  in  force,  and  merefore  a  conviction 
for  forgery  is  good  eviiience  of  the  falsity  of 
(locumonts  in  a  civil  Hiiit.    Dandelin  et  ux.  v. 

Vincelette,  14  L.  C.  J.  97,  S.  C.  18fi9  ;  1207  C.  C. 

483.  The  evidence  uf  a  party  in  a  case  who  has 
8fisigne<l  (luring  it«  pendency  cannot  Ihj  taken  on 
behalf  of  tlie  assignee,  who  has  taken  up  the 
instance.  ^fcFee  v.  Bowie  &,  Brown,  13  L.  C.  J. 
335,  G.  C.  ISO'J. 

484.  The  Hlatenients  of  agents  made  after  the 
contract  is  perfected  arc  inadmissililu  as  evidence. 
Rtdvath,  etal.  v.  The  Sun  Mutual  Ins.  Co.  & 
Re/path  et  al.,  14  L.  C.  J.  1M».  8.  C.  1869. 

48ij.  Parol  evidence  is  adniinsihle  to  prove 
documents  signed  hv  the  person's  mark,  Mul- 
hioty.  Bnmelle  el  fir.,  ir)  K.  C.J.  197, Q.  B,  1871. 

48ti.  Where  the  detenduiil  had  rcqucKted  an- 
other to  purchase  for  him  aquantity  of  brandy, 
and  hail  on  trial  admitted  the  authority  so  given 
to  his  agent  to  buy  tiir  him  from  such  a  merchant 
such  a  kindof  merchandize,  and  proof  hail  Ik'cu 
miule  of  the  deliverv  of  the  goods  to  a  earner— 
Held,  tliat  the  evidence  on  the  part  of  the  plamtitl 
as  to  tlie  qwmtity  of  goods  fo  delivered  was  ad- 
missible. Boyer  et  at.  v.  Beaupri,  3  K.  L.  .34 
C.  C.i2r)l  C.C.  P.  ,     . 

487.  Evidence  of  a  third  person  who  is  not  a 
Ijarty  to  the  .suit  may  lie  received  to  vary  or  even  to 
contradict  a  valid  written  instrument.  Girard  v. 
Bradslreet,  I  U.  L.  37G,  S,  C.  1872;  1234  C.  C. 

488.  An  indictnu'nt  in  a  criminal  prosecution 
is  not  admissible  as  evidence  in  a  civil  suit 
against  the detemlant.  Winning  et  al.  v.  Eraser, 
12  L.C.J.  291,  S.C.18(i8. 

489.  Arbitrators,  or  the  notary  who  receives 
the  award  of  arbitrators,  cannot  give  evidence 
explanatory  of  certain  expressions  in  such  award. 
Colsonetdl.  v.  Ash  &  Torrance  etal. ,\»L.  C.J. 
191,8.  C.  1873;  1211  &  1234  C.C. 

490.  A  witness  may  be  examined  concerning 
a  deed  of  obligation '  niaile  in  hif  favor,  and 
prodiK'edon  his  behalf,  although  the  deed  states 
that  the  obligation  was  consented  to  for  value 
received,  in  the  shape  of  money  lent,  and  the 
party  who  examines  the  witness  relies  on  such 
aee(l.  Johnson  v.  Martin,  5  R.  L.  336,  S.  C.  1874. 

491 .  Tlie  evidence  of  co-defendants  who  have 
pleaded  separately  may  be  taken  separately,  the 
one  for  the  other.  Borthwick  v.  Bryant  et  al., 
5  R.  L.  449,  S.  C.  R.  1874,  &  Close  v.  Dickson, 
4  R.  L.  141  &  17  L.  C.  J,  69,  8.  C.  1874. 

492.  In  an  action  on  a  contract  of  engage- 
ment by  an  employee  against  his  employer— 
Held,  that  the  defendant  could  not  be  allowed  to 
prove  other  agreements  different  from  those 
conUined  in  the  contract.  Lemontaia  v.  Amos 
et  al,  5  R.  L.  353,  S.  C.  B.  1874;  1234  C.C. 


the  caBCs  mentioned  in  articles  10S4  anil  1088  ol 
the  Code  of  Civil  Procedure.  The  Oorporation 
of  the  Countu  of  Drummond  &  The  Corporatimi 
of  the  Pariah  of  St.  Guillaume,  4  R.  L.  700, 
8  C   1873. 

494.  In  a  non-appealable  case,  returnable  out 
of  term,  the  defendant  may  evoke  it  at  any  tirnr 
liefore  (ilaintitf  has  obtainefl  act  of  foreclonurc, 
De  Beanieu  et  vir.  v.  McNamtt,  17  L,  C.  J.  50, 
8.  C,  1873. 


II,  Fee  of  OrricE. 

496.  The  words  "  fee  of  ofHce  "  as  grounil  oi 
evocation,  does  not  extend  to  costs  of  actinn 
alleced  to  have  been  taxed  too  high.  Dernmi' 
V  lafond,  ti  L,  C.  R.  474,  8.  C.  1856;  I05s 
C.C.  P. 

EXAMINATION. 

I.  Of  Insolvent,  see  INSOLVENCY, 

II.  Of  Witnesses,  see  WITNESSES. 

EXCEI'TION— /See  rKOCEDUEE. 

EXCISE  DITTY. 
I.  Violation  of. 

496.  The  seizure  of  a  distillery  for  the  viuln- 
tion  of  the  excise  laws  does  not  extend  to  iIk 
building,     llegina  v.   Spellman,  2  R.  L.  70,, 

Q.  B.  1867.  ,       ,    .  ■     • 

497.  And  held,  also,  that  during  such  seizure 
the  proprietor  is  entitled  to  retain  the  eiijoyniem 
and  possession  of  the  building,  with  the  righto; 
entry,  and,  consequently,  to  force  his  way  into 
the  building  is  not  an  offence  against  the  goveni- 
ment.    lb.,  C.  31  Vic.  cap.  8. 
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EVOCATION. 

I.  Op  Causes,  493,  494. 

II.  Fee  of  Ofmuij,  495. 

I.  Of  Causes. 

493.  Evocation  of  causes  from    the   Circuit 
Court  to  the  Superior  Court  can  only  be  had  m 


I.  Against  Goods  in  tue  Plaintiff's  Pos- 
session, 498. 

II.  AoAiNsT  Representatives,  499. 

III.  Conflicting  Writs  of,  500. 

IV.  Costs  of,  601,502. 

V.  De  Bonis  et  de  Tereis,  503. 

VI.  Delay  in,  504. 

VII.  Demand  of  Payment,  605,  506. 

VIII.  Discussion  of  Property,  507-503. 

IX.  Duty  of  Bailiff,  610. 

X.  Errors  in,  511. 

XI.  Exemptions  FROM,  512-515. 

XII.  FoLLE  Enchere,  516-633. 
XIIL  For  Life  Rent,  534. 
X'  "■  For  More  Than  is  Due,  535-53;). 
XV  .  Guardian  in. 

Liability  of,  540-648. 
Powers  of,  Md,  550. 
Rinhts  of,  551-553. 
^nature  of,  654. 
Who  may  be,  656. 

XVI.  iLLEn  >L,  666. 

XVII.  Lapse  of  Seizure,  557. 

XVIII.  Notice  in,  658. 
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J"^,f  "'-'-"•v  or,  i5fi9-fl64 

XXI.  Of  JiTDujiiNTH      ""^'''• 
Aaairui  Joint  ShrrifT,  jho 
Agaimt  Partner, 'oi'^- 
In  Different  Dinlricti,,  582 
Interlocutor}/,  683 

Power  of  Circuit  Court  to  Order  likA. 
l^onnonal,  685.  '^raer,  684. 

Transferred,  686. 
Y  Jt?"v,  ^'""  '"■'■'•  ^"^tMed,  587 

JX[r,0M,.H,oNOKS,ON.T.BB,NWB,T8  0r. 

YyIv'  T"^^*'^- Verbal,  589-692 
^^[y,,«'"»"-'-'ON  A  Ji-HTicK,  693-695 
XXV   Hecorh,  69(i,  697.        '  ''''''-^''°' 

XXIX.  Sale  U.vi.kk,  607-(Ji.j    '  ''"^-'•'^''' 
AAAI.  Seizure  ok. 
^^^^^nd  Imn^oveables  at  the  same 

AXX  II.  Union  of,  C2;{,  624.      " 

?-HX;  V"'"  "«  Prix,  626.  ' 
AAXVI,  Where  Made,  627 
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'■^°'"'"«°°"«'^  PLAINTIFF'S  P08SES.S,0N. 

498.  WJiere  the  goods  spI^c)  ■ 
■vere  already  in  poSon  <1r  ,.'"  ^^^ution 
p,  that  the  luure  Z  Ud  i?  P''""''ft- 
'he  procoedi„g.s  RhoulVlmv  (»?"""=''  «« 
arr^^.  Morris  et  alT  JZ'f},!  ^7  •'«'*'« 
1  L.  C.  R.  114,  S.  C  1850  "  ^  '^>*^>obus, 


V.  De  Bonis  et  oc  Tsbbis. 

I  tl'a?  botY,"movffi' a?  r^'' '^'"""•'""•-■/M/ 
could  te  hdd  'h,  ulr  ,     """'o^eal'le  proper  y 

VI.  Delav  in. 

<;    /..tc...n    days    /ron '  the    d Z  "'^  ?«P'>atioM 
VII.  Demand  of  Patme.vt. 

Viri.  Bnci-.„„»oFPi,o,sR,v. 


'endant.  and  others  „;-.°'^V^^"ased  de- 
r™«ered,doesno  necessfalpf  ""^T  '^  '^«« 
"'  ers  who  are  no  Xtd  iv'^f'"?.'" '''''''' 

"!■  CoNPLiCTiNo  Writs  op. 
"■is  seconder  t   as    ''""  «''^.'-  ffn'U'-c  no  ' 

I  ^7«7er.  mil  T.  Zi^jri'T  .'y-'*  '^' 

IV.  Costs  of. 

n  taSrSutfon'f'*^^^^^  a  pro- 

I V charged  by  tlfsS  K  f  ^''^J^sement  to 

&S:'     ".eS'^J^-he.draa 

-    'il.  ■ 


ReuX '?'?""«." t  Of  sale. 

-e-.  <1e  Leg.   471,  £.    ft 

.   502.  ThesW.-ff    ft  »  "••  xj. 

f  "1  of  eosta  the  tax  of  on'e  £  L^,  f^'''««  '"  Ws 
I  P^*^  cent,  imposed  hy 


t'lat  the  moveab  e  an^  i         ''^  ^'''  ^^'de-J/elJ 

df  nda^trasn   ,i  '^a  fe^'Jr^  f^''  "'"*""« 

?ken  to  set  aside  (he  reu.'rn    hT^'"^'"""«' l>f' 

t'on  can   be  filed  to   et  a^h  e  n  p     "'  ""  "PpO'^*' 

hiSflold  '^h:  offlirr-^^hLSl"  -'/r  '/^^^"''-n^' 
t'on  that  he  had  no  Vno3!.^  "''^  "i«  ««cu- 
brought  opposition  on  U.e^rnf,'  T'^  "'^''rwards 
exactly  tiie'^same  decision  C*^  "f^"^  "^ove, 

509.  Where  tho  Lr'  j'     '  ''3'  ^^  B-  1858 

tricl  othel'^Ta'^th'ifhfwnvr''^!^'  '^  »  '^-- 
rendered,  and  a  writ  of  evepnf  i'"^Sment  wa.s 
his  goods  and  efferts  it,  fu  ".'^''  '««"ed  against 
^i-fed,  to  whKe  filed ''''^^'•'■''^":hefe  he 

first  bound  to  discuss  !,,"»         '  '^^  plaint  ff  was 
where  the  j'udgS  wasTe^nT^  !i"  '[,'«  '^■«w' 
to  indicate  In/ such  pron^S^if'  ^'^t  ""''ed 
W88di.n,is,edwi(heo«N^,7''  """  '^PP^^'tion 
^  ^-  ^'.  J.  25,  S.  C.  1863  "•'■''""'  ''■  (^'-ebassa, 


!  I  I  ' 
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IX.  Duty  of  Bau.ikf.  I 

-.10  Where  a  writ  1)1  execution  hail  been  ifsut'cl  | 
iii,i)arentlv  irre-^ular  in  every  respect  and  ad- 
Ked  to  a  cmain  bailill-i/^W,  that  it  «aB 
liis.  duty  to  proceed  under  it,  iiulwithstandintr  it 
niav  have  really  contained  causes  ol  nuUdy. 
h'ei/iiia  V.  Murri8<m  &  Fat/niich,  .5  K.  I-'-  •>''•'> 
Q.'n.  1872. 

X.  Errors  in. 

511.  In  consequence  of  a  clerical  error  soni- 
niitled  in  a  seizure  ol' ininiovealiles  made  b\  l  • .' 
slieriti;  the  petition  in  nullity,  iiresented_  on  he- 
half  ol  the  Siiis>,\\»'  maintained  nit.i  co.'-ts 
a-ainst  the  sherilf.  Ji'-awlry  v.  Raymond,  It 
f  C.J.  112,8.  C.lSd'J;  TI4C.  C.  F. 

XI.  ExEMPTiOXS    KItOM. 


.-,12  The  defendant,  a  lieutenant  in  Her  Ma- 
ic.^tvV,  service,  bv  opposition  claimed  a  sword 
ilKU  had  been  .^e,/.e.l  \>y  the  bailiH,  m  virtue  .;i  a 
writ  of  execution  issued  m  the  cause,  alle^m^ 
■hat  it  wa,-  a  part  of  his  necessary  military  equip- 
ment and  appointments  and,  a- such  ^vas  noi 
l:iib!e  to  seizure  tijr  his  personal  'li'''f^— /''T'- 
maintainin- tiie  opix,siti..n  under  the  (i;;tl'^"'J 
nf  the  Or  lliiaiu^e  of  ISti'J.     Wade  v.  Jlussy  K 

ol:i  Where  a  defendant,  whoso  thiufis  veit 
seized,  tiled  an  opjiosition  alk-m-  that  certiun 
tools  seized  thereunderli.rmed  |.i:rt  of  his  imp  t 
ments  of  u:idi.-Ileld,  that  the  aUc^;^'"^'!  "'^r 
insufficient  and  the  opiv,<Uion  was  ;!,'^""^,f>^- 
KoH  v.  (/Coiiiwrk  ()' Connor,  i  L.  t.  .).  i^o. 
C.C.lf^O.'i;  5,5t;C.  C.  P.  ,  . 

514.  And  also  that  in  his  proai.'i-vei-bat  ot  .-i. 
•^.ure  it  was  not  nece->a;y  for  the  bailitl  to  alk-i 
that  he  left  wi.h  the  detendaut  the  i fleets-  exempt 
livlaw.    lb.,  5G0C.C.  P.,  -...wna 

■  515.  Where  a  .seizure  ot  things  belonpn^  to  a 
l,i>rii  constable  of  Quebec  was  made  under  a  writ 
of  e.xecntion  a-ain-t  him,  and  tlie  delendan    op- 
uoswlon  the  t:ronnd,.'.monj^otlier  thin-s  that  ti.e 
hint's  seized  were  under  the  value  oi  thirty  dol- 
lars-//.^, tiiat  C.  S.  L.  C.  cap.  K^  sec.  .<,  ss. 
.;,  does   not  apply,  '>xcept  to  tooW  ol  tradestnen 
neeessai  v  to  the  exercise  of  tli.'ir  .■ailing;,  lin.it>>'  i  t 
&  Fouc/'tei;  1 1  L.  C.  11.  «7,  C.  C.  18fi4. 
* 
XII.  FoM.E  Enchere. 

516.  Notice  must  be  /iveii  to  the  adjudicataire 
b,.fore  a  rule  foryb^c  enchere  will  he.  V<,,  ,«• 
V.  Youm  d  al.  &  divers,  P.  R.  22,  k.  h.  I^IU; 

CIO  r  c  P 

''  517'.  The  proccedinj!  uixjn  a.  folic  enrhire  may 
be  staved  and  annulled  even  after  the  rule  In.' 
lu.on  oTaiite,!.  when  the  purchaser  pays  the  pnr- 
ehase  money  and  tiie  costs  incurred  m)  to  ilate. 
Lnnqerin  v.  G"rou  &  Garun,  2  1j.  t.  it.  i^J, 
S.  C.1H51:  094  0.  C.  P.  .   ,  . 

518.  Where  an  intervention  bv  a  third  pany  is 
allowed,  a  rule  for  folh:  euchirc  will  not  bo 
ordered  pel.dii  jl  ihc  nroceclin-.  there-n.  Slmtn 
ef  III.  V.  Momyhan  k  Uharlton,  I  !.■  (-■  "•  •^•*i. 
S.C.  1851.  ,         ,      , 

619,  Nor  can  a  folk  encUre  be  ordered  on 
terms  and  oonditio.is  diiFerent  from  thoHC  ot  the 


oriirinal  sale  and  a.liudication.  Evans  &  Nielwh 
d!;/.,lL.  C.ll.  151,Q.B:  1«51- 

520.  An  opposing  creditor  can  move  for  .j 
folle  enchere  against  a  purchaser  who  has  a,l,,,| 
U,  pav  his  purchase  money.  Guenet ^.  Hhw- 
chelti  k  Rail  el  al.  i:  Boulin,  2  L.  C.  R.  (,L 
S.  (MS51;  f.'Jl  C.  C.  P. 

5-)l  A  rnh  tbr  folle  enrhh-e  against  an  a.ljii- 
diea'taire,d..cribed  in  the  shenirs  retim,  a- 
residing  in  fpoer  Canada,  n.ay  be  dec  a.'e,  a  i.r 
lute  on  a  simple  return  ol  a  bailill  that  he  !m,l  ,„, 
domicile  in  Uwer  Canada  and  cannot  be  louiiJ 
i„  tUo  distric"  of  Montreal.  ,/'''''y  \'  0<eiA,<wi 
^.Vc7>..<«,lL.C.J.l'.»:5,S.C.  U^o7. 

522  \nil  in  another  case  m  which  a  rule  wu- 
tai;e.i  against  a  purchaser  and  it.  was  provf.l  ,1., 
lu.  had  pai.i  into  the  hand.-  ol  he  sherill  by  ar. 
thoritv  of  the  eotirt  the  ful  .imounl  -.1  li,. 
purchase  money,  leaving^  iiothing  but  a  ohii,:, 
i;,r  interest  on  the  j.art  ol  the  iilamtill,  lieiui. 
wi-  di<ehar"rd.  Hall  v.  Vomjlas k.  Mrl)o,i,ji,l> 
W„r,2i!"c.,l.271i,S.C.ls58,  (-,04  C.C.I'. 
5''.S  And  where  a  rule  tor  confrainlepnro,iiis 
a.'ahist  the  purchaser  of  a  pronerty  who  lia.| 
'  is /oZ/t' K.'.c/jece was  a|i|.ml 


1,1  at 
i\>r— Held,  ■•vlial   a 


ptently 


rule    could   not   be  g rami  I 


Bub-ei 

a!^sl"tlie  iuljudi'-ataire  tbr  the  costs,  biit  oiiK 
tiTr  the  ditferenceof  price.  The  Imslawl  bm 
<\,mnanti  of  Upper  Canada  v.  Doyle  el  iil.k 
«;X:'3L.(^V302,S^C1850;,^5C.(1' 

524  In  another  cae—Jleld,  tliat  tiij  nioliui! 
[\,r  folle  enehireiunA  contain adeseriptioiiul  iU 
orJi.ertv  to  be  resold,  ^ye  v.  j'olter  k  l!r,K,: 
n»:l^-^5l.C^J.2:<,S.C.lS|iO,^Ai.;,. 
sou  V.  Jiourqne  &  lilancmrd,  4  L.  C..I.  U.<. 
S.  C.  18(10;  (87  C.C,  P. 

525  And  where  before  such  rule  w,v  iiiaii 
absolute thepurclnuerotlbred  tojiay  the purdi.v. 
money-//./!?,  that  the  court  .von  d  i.i  it,..lia:r.- 
ti.,n  permit  him  t..  do  so      lb-  <'•■}  C.  t.  1  , 

o-'O  And  where  a  rule  lor/o«e  enclterc  w.i^ 
a-ked  for  a.'ainsi  a  m'trried  woman  separnte  a- 

to  property-//..'/'/,  tl'^it  '''^'  ""',V'"'  '"""  " 
-erved  uiHin  the  husband  as  well  as  ui.oii  lii- 
wife.  Clnutier  v.  Chailier  k  Hhemme  k  !)»„,. 
10  L.  C.  K.  4.57,  S.  C  18(;o  ;  andy.in/rm  s.  Laf 
W.,-e.  12  L.  C.  R. ;'.!,  Q.  B  mUkMff! 
v.  MrlA'nn  &    iVilson  &  Doyle,  11  b.  I.  k-. 

'  '5-'7  But  a  rule  for  f'dle  enchire  ohtaiiii>l 
against  ti  marri.-d  woman  sonaratea^  ti-proiiwiy 
is^ood  ami  valid,  and  will  ;e  .leclaivd  aUduU' 
oven  thou.'h  in  the  proceedings  on  theapplw 
ti,jn  llu  iiusband  was  not  m.w  ea  emucm ^\u 
„KMitk)ti  made  of  hi.n  tbr  the  purmse  .^author- 
izing his   uife.    Jarniele>r.k  The  Tr-^stm 

Loan  Compani/  oj    ipper  Canada,  »  1.  t.  J 
300,  Q.  H.  1H04;  170  C.  C. 

528.  And  h<ld.  al.-o,  that  such  a  iiiotmnwoiH 

not  be  allowed  until  after  a  reawnabliMklavuU 
I  fow  days  had  first  been  allowal  to  tlie  plain  rl 

to  /nake  it.  allei  whicli  auy  of  the  partie.s  mtii. 

cause  could  make  it.     lb.  . 

529    A  sale  by  /olle  enrhire  will  lie  orlerftla 

the  instance  of  tie  plau,tilVa..instlheimrcl^or 

of  a  steamer,  duly  registere.1,  who  liaMiotp 
tbe  price  of  t)-,e  adju  lication.    Ume  v,  n.m 

5:{0    It  is  not  necessary  that  the  wi.a-  -- 
rr.le  for  folk  eneh&re  Hhonld  he  nifuk  im.*.; 
„pon   tile  purchaser,  r.or  that  the  .ikm 
HtUed  uiw.  him.    Lqfond  &  Gaibord  i  M 
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KXECUTIOxV. 


'vans  &  Nichols 


ic  Guihurd,  10  J..    C.  J    i-jq    «    />    ,r„ 
C.C.  P.  '  '^-  '  ■  ''^^'!;  781 

531.  A  rule  torfo/le  tnchirp  ,„„■,,  i 

1.  C.  J.  299,  S.  C.  iHti;^  "'■  ^  '^^J^um,  7 

has  beon  colliatttl    ,  a  ^oLtT'^;-''',-"';''  ''''':  '"-' 
hit  is  not  ..tlKTwisc  a  p  rtv^n    1,      •^'■^"•''"'•i<^"> 

iy«3i  69!  (\C.  T'.  '      ^'-  ^-  -'^^^I,  8.  V. 

o33,  And    in  ninriicinal   ^alc-  ■.  u i 

his  sureties,  tor  ||,<.  pri...  V,  •  ^  ,  ^,     '"''"Vr''  "'"' 

I.v  fnlle  euchh-e.     Barthevi'       '    l"'f"-«'''ii 
iTiS.C.  IH.17.       ^^""'"^^•-''•"'^■''W'.vJ  R.  L 
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Xlir.  For  LiFK  Kext. 


o.M.  The  nlaintiff  hnnx-M  acti,,,,  <■  ,. 
"I  l,l(.  rent  due  on  a  eert^ii,       ,         '"'  ".Tears 
iKu-in,  ol„ai.,e,l  jn,i,.,;e"    J  ".^  .;;"■"  "'S  «",! 

an  opi«)-itionaA'«  '^Vo,  ,W  ^r  o     ,1     ■ '         !  ",'' 
sufi  liferent  was  not  a  r/,,„.L    J     ^  '"""    """ 
ngh.orhy,x,thec,whic.ht):5:,lJ.::i,f,;?''''I.^le 
""Iv'.v  an  ojmosition  afin  //cr    /",;;"''' ',71' 
iiia!iitiiinin}f  the  oimosition        'r,    '^"^'<^^~JltU, 


XIV.  Foi!  MoKK  Than-  is  Di-k. 


535.  '.Viieit  a  -letenflant  l,aM  n.,iJ  ^„, 
'"«"iT'-"i"<.vouiitofa  huUn  t,  H  '  ""■"  °' 
Ws  l-n,l  alternurd.s  u  S  "a"'  '  ^'  -T'^'""'  "' 
l""i  fcr  the  „l,ol«  a  n  t  .,.  ,1  I  •  >*'  ''^''C"" 
illegsl,  un.l  tiie  .iete  ,  ..a  ,1  .)."'l^''nent,  is 
ilie  writ  staved  tinti  e  .v.  ^  "  "■'-'"  '"  1'"^*' 
•l'ejmJgn,ent   ;"i;^S' "'7'"''' -'-'.•  n,.on 

'ni^unt  lie  may  have  reeeivLl   A  ''"■  ''*">' 

'^po'ition  of  thede  enda.rfS      .'"i"'"'  "'"'  '"' 

■f)!K':SSn;-dS.?''"^^ 

«"tl|eoppu.sitionot,      ,.f„kn/'H""'''T^^''^''' 
«l«olute  riHit  to  ,m  1  J        1   "'.''''"'  '"■1""J  iin 

'""1"  'lie  ii.djrmenf  ttndonn^r  t},e  |,aia,„.o  ,|„e 

,  ^:i8.  The  fa  t  hat  tSa'l  ^  *  ''^^  ^-  ^^  P- 
f^"  ma,le  r.pon  a  j,  ,j|,'  ' ,,'  /'".^"''""t«.  have 
'lie  conchi&iens  ,,f  «,,  ^  •  ■  "'"'■'^  ""'  justify 
'i^^nding      e     ,ta     X^"'"  '^^  ^1'^  dehto^ 

^^-  GlURDIAN  tN. 

'  ";on,  where  tt  etfeci^"''/,  ?",  ""''^'''  '"'  ''•'''- 


577  C.  ('.  p.  ''  "^  ^'-  ^-  J'  ^^i,  S.  C.  1,S51  J 

•Wiovving  any  sue  rea-on  1  '?  '"'."'  ^^•'"""" 
l"i|'risf^,e,l  unt  L  f  ""■■'•'■'(^••,  he  ,„ay  be 
then,.  oJ>y  V  V ;'"//'''  ""x";',^  "'^'  ^•"'''^'  ^"■ 
!.''«.  S.  C.  1S57  ;  5.i7  r^C   r  ^  ^''"'^''  '  ^-  ^'-  ''• 

v'Junt,i:'i:!;;hn'':rt^";i'''''"'  '""^  '-— 

n.!-'ainst  hin,  fur  relu' '   To, ,",  ""'^'"'"g  »    ''"li' 
I«<1«  i  597  C  C  P  •  ' ' •^"^  '-^  J-  <■'.  K.  24t,  Q.  h. 

..Sia!;':^';i,:;^:S,j^^,:?;::-'-;'  '-c„,„..  the 

'l'^'  plaintiff,  ut.derawri  ,1,  ;.;.',,  ''■  ";^^"'*'l^'''  '^" 
■'^'■qiientlv  the  .same  ,  ft ../!'""'"'' '"'^I  «u  - 
-"•■lor  a  uVh  exeS  ,  n  ■'■'  l^'^''^'  ■•*'"'  «"'<' 
'"■ouj-'ht  action  acS'i'?''/''''  l^'aintitC 

value  tl,ereot-y/V  [, ,  ,f  ^  ^  '""  '"^-^  ""' 
action,  an.i  that  h  »'„,'. '""^  ""  «'"^^'' 
c.'es.-otattaclnK.ut.iM^, I     ''''•'■  .'"'^  ''>•  P''"' 

.^S'^'jodu^ritr^^r'^^''"^'!''-^^^^ 
''•'i.ec:;;;rL£'^Sii:'';f:!;r^'''i^>'i-' 

aj-'ainst  thoi^uar.iian  t  rit  l^i  "^"'^  absohite 
i.-  liable  to  <.„,Ja"   ;'''l.''  ^"'"'"an- jrnardian 

ii'--iuc:othethi„f^^;;;;':V'^'''"''''r''' 

'''ough  fro„,  .notices  'fe'  it  l';,*^  '"•«''  "'"  -  al- 
Ihe  tilings  i.s  less  tjiiin  fl,  l„l  !  '  'I'f  value  of 
rc'stri,:tedtlieliaLb;ol';re''!''^'^""^'«'''^ve 
value,  vet   proof  oLe.ll^  '*''''"*"  '"  ■""'■'' 

thStSleiS^;?!;/;: -::,.l-y"l   to  deliver  up 
'he  per,<o.i  l,v   wh  „    ho   h     '1^  any  one  hut 

^w./.,.v.^./,„;;;„;::ji^bee,,appofu.H. 

Kiiardia  1  ol'  the  J  od,  '  '  '"."  *"■  "■•*«  'he 
ottered  none,  and  aTs  fel.  ^'■"  'f,  ^^'^n.lant 
and  on  a  rul^  <"r  cJ^C     'Z;;^'^^^^^^^ 

was  only  won],  ,0  -n^^l,    t  bee    ,  e,  thri^'f"^' 
the  court,  avantjalre  dr'oU,  U^o^^^ ^^^:^C 

deffendar.t  d-live-  tn  bin"  V  '"""'^  "'"'  the 

tion,  in  the  absence  ot'iti!;!IT'r'?  I"^'^' 
defenilauf,  was  deterioratimr  \  ^'''""  """  the 
Piilsyrai-e  y.s/nl'TJt!/^.  /  '^  "nproper  use. 
116,  i  C.  1858    5  2  C   C  P    ^ '''''"'  ^  ^^  C.  J. 
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550.  Whsre  caitle  and  hay  liave  been  seized 
toeether  under  the  same  writ  of  execution  or 
attachment,  the  guardian  appointed  to  'V  goods 
sei.'.ed  has  a  right  to  feed  the  cattle  with  the  iir.y, 
.-ilthougli  it  be  afterwards  proved  that  the  cattl? 
did  not  belonj;  to  the  deienda-it  -Johnnon  X 
0'Hallorm,18  L.  C.  J.  221,  Q.  B.  1873 

651.  i?('</«s  o/'. -A  guardian  to  effect"  «.ized 
iias  a  rigfit  to  file  an  opposition  to  a  pecond 
Heizure  of  the  same  effects  ^'^'«'f\'^<  ^J. 
0'Farrell&  Coleman,  9  L.  0.  R.  41)4,  S.  C.  1859. 

552.  And  held,  later,  that  he  could  no  do  ^^o 
so  ione  af  the  first  seizure  had  not  been  dis. 
l)OEed  of.  Laitqlois  v.  Gauvreau  et  al.  &  uau- 
r,eaK,12L.C.'K.  158,  S.C.  1862. 

653.  A  guardian  against 'vhoin  a  rule  is  issued 
for  contraintc  par  corps,  by  a  party  no  loiisrer  a 
i-side.it  of  Lower  Ciinada,  is  fe"«"l/^  /»  «7'?;  ^ 
for  costH.  Miller  v.  BourgoU  &  Holland  l&  I  ..e 
Montreal  Foiling  Mills  Company,  lb  !-•  ^-  •"• 

19(),  S.  ('.  1872.  .      . 

554.  ;S7aHa<ure  oy.-A  declaration  in  a  proces- 
rerbal  that  the  guardiuii  bad  signed,  wlien  lie 
had  onlv  made  his  mark,  is  not  a  cause  ol  mil- 
litv,  aiul  the  guardian  only  can  avail  hnupelt  o( 
it  ■  Perraidt  v.  Cliartnind  k  Chadrand,  0  K.  L. 
276,  C.C.  1874;  5G0,  sec.  o,  0.  C.  F. 

555.  If  Ar.  may  be.— A  defendant  under  execv.- 
tion  may  be  a'ppo'"t<^'l  guar.iian  ol  ,iis  own 
tilings  wlthonl  his  con^-ent,  and  in  such  case  is 
liable  to  imprisonment  if  ho  loes  not  produce 
rU^w  on  tlH'  dav  (,f  sale.  CarHj  v.  liution  & 
//u«on,  16  L.  C.  .F.  140,C.  C.  540;  sec  ..,C.  L.  1  . 

XVI.  Il.LKGAI,. 

566.  Where  iud^ment  went  against  several  ('e- 
lendants  jointly,  and  exccunoi.  w.-is  is^ied 
-laainst  one  of  them  for  the  wl.o  e  deht-Held. 
oil  opposition  qftn  d'annuUer,  to  oe  'H^'g'"'  a/"^ 
that  even  witl.uut  tender  of  the  an.ount  uayable 
bv  such  .'.efenda.t.and  was  set^  aside  with  costs^ 
McBeau  v.  Debartzch  k  Debar tzch  etal.  & 
Drnmmond  et  al.,  3  L.  C.  J.  188,  is.  C.  18^8. 

XVII.  Lapsk  of  Seizure. 

557  On  two  motions  for  contrainic par  corps, 
the  one  against  the  guardiati  of  the  t.nngs  seized 
for  failure  to  produce,  and  the  other  ag^""'^  '1  ^ 
defendant  for  refusal  to  allow  1^^  d.>to  dan  to 
enter  the  premiseB,  the  court  held  that  it  was 
(luite  impossible  to  entertain  the  mo'  ion,  as,  alter 
two  mo^.hs  inaction,  the  seizure  was  dead. 
Scholefie'det  al.  v.  lioddenet  al.o  L.  L.  J.  »rf^, 
S.  C.  1861-,  678  C.C.  P. 

XVIII.  Notice  in. 

558  A  sheriff  or  bailiff  executing  a  writ  of/. 
fa.  is  bound  to  give  immediate  written  notice  ot 

•(he  ime  and  place  of  the  sale  to  defendant 
Scott  et  al.  v.  Alaire  et  al.  &  Alaire,  4  C.  L.  J. 
60,  1868, 

XIX.  NVU.ITY   OF. 

559  If  the  sheriff  seize  property  in  the  haiids 

-  ,„  ,;♦  ..,i,;.,l,  oiitli(iri7.PB  bun 
Ol  one  Dartv,  unuer  a  wrts 

o  seize  property  in  the  hands  o  another  onlv, 

the  seizure  i«  null.    Lee  v.  Taylor,  i  Rev.  Ae 

Ug.471,K.B.  18U. 
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660.  A  demand  of  nullity  of  execution,  on  the 
ground  of  alleged  irregularities  in  the  seizure 
and  sale,  cannot  be  brought  after  the  delays  pre- 
scribed by  law.  Bayer  v.  Slownet  i«.,2  L.  C.  R. 
53,8.0.1852;  1716  C.  C  P. 

561  Where  a  floating  dock  had  lieen  se-.zed 
and  sold  bv  the  sheriff',  and  the  defendant  after- 
wards brought  action  in  revendic^tion,  in  conse- 
quence of  alleged  nullities  in  the  proceedings, 
the  action  was  Maintained  on  the  ground  thai 
the  adjudication  was  null,  the  party  upn  whom 
it  was  seized  not  having  been  previously  re- 
ni.psted  to  pay,  and  because  no  copy  ot  trie 
seizure  had  beeu  left  with  such  party,  and  be- 
cause the  bailiff  who  gave  the  njtice  was  not 
authorized  by  the  sheritf  so  to  do,  and  becauss 
such  notice  did  no'  indicate  the  place  of  sale, 
and  because  the  purchaser  was  the  ajjent  of  the 
partv  seized  uijoii,  and,  a^  such,  subject  to  the 
iiiDiit'itio.i  of  fra^id.  Langmuir  v.  Hoss  &  Ross 
e"nl.,\  L.  C.  R.  71,  Q.  B.  1851,  &  arts,  505  & 

506  supra.  ,■       r     ,i 

562.  Ti\e  issue  of  an  execution  lor  the  re- 
covery of  the  amount  of  a  judgment  ami  cost.< 
uieviou'i  to  the  taxation  of  costs  is  null.  Audit 
V.  Assriin  k  Asselin,  15  L.  C.  R.  252,  S.  C.  1864. 

563.  in  an  action  in  revendication  of  a  piano- 
forte that  had  been  purchased  by  the  defendant 
at  e,  jiiiiicial  sale  of  the  goods  of  a  party  to  whom 
the  (J'^fenda.it  had  leased  the  instrument,  ilie 
salp  having  been  made  by  the  bailitf  in  a  ditfer. 
ent  di'-.-ict  from  that  in  which  the  seizure  was 
mivie— Held,  reversing  the  judgment  of  the 
court  below,  and  iiiaiutaining  the  revendication, 
that  the  sale  was  null  and  void,  and  could  not 
convey  any  right  of  pioperty  as  against  the 
r)roDrietor.  Nordlieimer  et  al.  &  Duplessis  et 
kv.,2L.  C.J.  205,  Q.B.  1866. 

564.  And  held,  also,  that  the  court  has  the 
power  to  declare  the  sale  null  without  conclu- 
sions to  that  effect  in  the  plaintirt''s  declaration 
or  answer.    lb. 


XX.  Of  Immovkaules. 

565.  In  an  action  to  revendicate  two  lots  of 
land  sold  by  sheriff's  sale  on  account  of  irregu- 
larities, etc.— Held,  that  the  ab-seiice  of  a  ml. 
ness  to  the  seizure,  the  want  of  an  election  ol 
domicile  by  the  party  seizing,  and  bv  the  bailiff, 
or  the  omission  to  state  whether  the  sale  wis 
effected  before  or  after  twelve  o'clock,  anu  that 
no  demand  of  payment  was  made  when  such  exe- 
cution was  made  against  such  immoveables  was 
not  sufficient  ground  to  impugn  the  valnlit)  ol 
such  seizure.  Boyer  v.  Slown  et  al.,  i  L,  C,  K, 
53,8.0.1852.  „        ,        •        .. 

566.  In  a  demand  en  nulliU  of  a  seizure  ot 
an  immoveable  held  under  emphyteutic  ease 
—Held,  that  where  a  plaintiff  has  by  his  lault 
or  neglect  caused  an  immoveable  to  be  seizfd 
under  an  inaccurate  description,  the  party  seized, 
having  an  interest  that  such  description  be  ac- 
curate and  correct,  may  demand  the  nullity  ol 
such  seizure  with  costs.  Dupxiis  v.  Uouriaiti 
&Bourda9es,4  L.  C,  R.  227,  8  G Am. 

667  Where  opposition  was  hied  to  the  exea 
tion  of  a  judgment  for  £4  15a„  the  '"J0|«"';'' 
hvpothec.on  the  ground  that,  under  12Vic,caj)^ 
38,"  the  execution  should  have  been  u:rn,'~ 
against  the  particular  property  declared  bj 
judgment  to  ba  hypothecated,  and  not  ftgawi 
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the  land  and  tenements  of  the  defpnrJo„. 
rally,  the  opposition  wa.m;i?.L&t^^^ 
Gome  V.  Herbert  &  Egbert   1  f    r    t^Io' 
S,C.  1857,  2066  C.  C,  '      ^-  ^-  ^-  ^^3, 

668.  In  the  case  of  the  seizure  of  a  real  esfafp 
'  '8  not  necessary  to  mention  in  thTprtt. 
rwooZ  aud  notices,  the  contenfa  f^r  »j,„  V^ocea- 
seized,  and  that  in'  the  case  sKiU^  ''*'?^"'^ 
fpondent  having  sold  the  real  pV^I,!  '  ^^^  '^^ 
.Without  havinglneutioned  ks  conZL"r'"Vr ''^ 
jige  the  absence  thereof  in  die  !. '%?'''''^"°/ 
hthdot  y.  Guuet  al.,  8  L  C  R  o^V^i""!- 
L.  C.J.  166,  Q.I.  1858!  "-2"^'   *  2 

569.  ImmoveahJes  sold  under  Pv<«.„f 
freed  from  all  incumbrances  with  T.'r.,'"''^ 
are  charged  except  such  a"  are  c  earK  pv^  """^ 
ill  the  ..EerifTs  advertiseinents  an7«  1  '"'"''T' 
,.ro,.rty  sold  had  been  twiceta'sed  1o  a  ^rn  of 
rearebyemphyteutjc  lease.and  the  first  lease  onlv 
iva*  adverted  to  in  the  notices  of  sale  tt,p\;  ^ 

^old  was  held  to  be  relea.sed  from  fl'i  p?  °J'"'>' 
nhich  it  was  subject  by  virtnp  J  ,.        -'""  '° 

1358,  709  &  710  C.  C.  P.  ■"'  ^^^'  ^^  ^• 

570.  And  where  three  lot.s  of  Ian,i  Koi„     • 
.succession  wore  sold  undnr  e'ecuUo.  Il'l/^  ' 
l«.eef«ion  of  a  third  party,  who  refused  to  d^';   '"'  ' 
•md  the  purchaser  1,rought    mk^ul%if''''' 
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aside. 


686 


^„.„..„.,^j  uiuugiii,  actio 
iippea.reverein"  the  decision  of  tlie  coi.rf  l..'l.  " 
that  the  judicial  sale  affected  a  real  ^r'^"''' 
in- property,  and  that,  u.^ er  tlVchU  "' ll'?'  °* 
ilierelore,  the  defendant  could  op^"  '  '*'  'f'^' 
title  to  the  action.  Loranacr  v  /vS  i'^"' 
■^  h.  C.  R.  385,  Q.  B.  185-f       '  '"""'^'^««"  «<  "a;., 

571.  And  in  a  similar  case— //<;W  ,i,„.  „  . 
-ale  under  execution  of  an  imniovPaM.  .  ''* 
.'uishesall  right  of  property,  ex  em  he^  '1?; 
Kopr.etor  is  in  possession  a  the  time  nV  fi  i' 
judication  pro  non  domino  P-Vy/  J  Vi"  '>'^- 
16  L.  C.R.  267,  Q.  B  "■       ''"""  "^  ^'"•'«. 

572.  And  held,  also,  that  to  preserve  his  ri<rJ,fo 
the  proprietor,  if  not  in  possession -Vfi?-^"*^ 
^uchJe,  must  oppose  t^rtherlln  "■  """'  °'' 
I'r  otherwise  the  proprietor  ibvTip'^  "i*']."f ' 
-ie-ptrrgedofafi  l/s'S^'thlt  tf  °'  '^^ 

-.he  proceeds  of  the  sat  for  a  po  tion  o^^^H  "^ 
rnce  paid,  on  the  ground   that  Khl  '^'® 

l'rove<fto  be  of  confide"ably  less  Jxte^f'^JI"^' 
*  vertised,  and  tlie  knowledge  iTwi  ^  '  ,^''^" 
;vlj^n  bidding  that  the  a^g  i?' T  d^"'" 
elong  to  tKe  defendant    and ^wm'T.^L^   , "?' 

^^5.vitB:-i8f?^rc.i,.f-^^-'^« 

iit\TeXiironl^^  '  ^^'^°''  '"°^- 
lomialities  rl  ed  bv  kwVr  ^  ^r!"'^  '''"'  ^l'" 
"'suohimmo^eTbles  liad  noP  '^'l!^  ^°  '''^  -^"^'e 
'!'«  MDouncemen  had  "/  *«'"  "^served,  that 
'Imrch  doors,  but  thaMf/pli^f"  •'"'*''<'  «'  '!'« 
%«ibyanonp^8i to^,^!!.  '^"^'"8  '*''"  fi'^t 
n«intaii^"?EKe  pro£fv*  '''^^''^r-Wcl'  was 
i«M  by  the  sheritf  u^f?,  Tp  ^^"^'^^  suJisequently 
inndera^Tit  ofl^i I'f  "^^'"^'^  fonnalities, 

t-e  p'aintrCing   £w''n"''i/'"^^'''^^'*'''*' 
H^^norightofSUV,:adttrX' 


to  tnake't^^e  tltc^eltt  S"?'''^  ri'-^ 

tio^L'SjulicSorc'ITfj'r  f -^  ""der  execu- 
person  who  was  acr^i^r  a  {  r  ""'"^^K"^  ^y  ., 
Md,  consequentlv,  Xm™,  '  '""^.^'^  '''«■  ^^le. 
previous  to  the  safe  cou  li  n  T'l"'''^  "^  "  crediUjr 
of  the  adjudica  fon  mS"?'  ;'.''""'"J  H'e  nullity' 
l.ad  been  duly  sSfi"  0  tl  P  ;T  '''  ""-  "•«»«ft''- 
703,  S.  C.  1874         ^"'"O"'  <k  .Saifas,  6  R.  ]. 

t«,';:^c5tt^5''ir"i''not^eofthe 
chasers.    Jb  "P°"  'he  other  pur- 

oni^,SS:;n'^l;;'ir^—di„  nullity 
year  sulAjuent  tl,or"to      T  *"''**''" "^''^  "i'l""  « 

P'obably  have  bm,  S  d  "'".'P^'fonor would 
•"••■n  sold  at  a  hig  er  ,  Wpp  '  '^^P^'-ty  bad 
»as  worth  more  ha  1,1  '  '  •"*'  '  "MJroj  orty 
?old  ;  that  the  ma  nor  ^"w\  '*?:  "'"'^f'  *'  wai 
»'  law  fraudulent  a,  ,w'f,'  "  "■'*^''°'''  "•■*« 
J-pecially  thepetitiCrh  f4";  ^;r"^"°™,  «'"' 
thereby  suffer  serious   1  s«    J '1    "•"•^'^<'«''""''» 

g-^ad|.dica,ionisTni."'il;'Tl?,r''"^ 


seg. 


.(Ill 

XXI.    Op  JlDOMKNTS. 

cmtra>Hte  par  rorn,  C?,  £~  ."  "  ''"'«'  for 
Ji.at  an  i"terlo(u„or  „d^n  '  "  '^I'^'f^-JJeM, 
joint  sheriff,  to  ,ie  Ivi"  un  cl  f'^''''''''«"'  ^<'r 
seized  under  process  of  rpF  T"'"  '"achinery 
be  made  exec^utory  agli  is  Rlr'"";  'V^'^  ""^ 
fiince  the  judgment  was  .„  j  "'"V'''  ^"^  having. 
Hlieriff,  an'd  tlte  'utm,  t  noT h^'- '  ^f^""'^  «°^« 
fled  to  or  made  ",?,„'  '  ''''"'S  l""''"  '"gni- 
n.le.  was  tlierefor^  iS  "t7"''i''';^V''"'^  '''« 
W2L._C.R.3I3  S.c'Si  '^'•^'^^^"^  V. 

S»l.  Against     FartiiM-     r"  V 
proved,  a/udg„,er.rafai^'~V»?««     fraud     be 

cannot  be  executed  asaiwL^"^'::^"!!'. partner 


J-  26,  c.  e" 


682  7     iriF  ^^  '-'•  C 

'•fnde;ed  in  aXtSt  ou!ert'''~f  'Mpn^H 
he  defendant  reside  mlvfJ^""  "'"' '"  which 
'n  the  district  in  whicTth^  tT'll^'^  '^«i''««'' 
unless  he  establishes  St  he  f"'™''""^  resides, 
'n  the  district whertlefudl^^nf''''  P^'^^'^/ 

orpvn'Kraell^^ttf '  °^^^^  ^-'e 

.'"dgments, applies  eq,  a  i.^,'*^,  «'^e«u'ion  of 
'nentsas  to  fin^l  juZ2«  a^^  I  'u''°'">' J^'^^g- 
o(  an 'nterlocutory  jKien't  1  "^"^  execution 
days  from  the  date  o  ■  f„M   •    .""^  '^8"e  fifteen 

belbre  the  rendSinVif^  '/jS'!;!?''  *"''  ''^- 
by  motion  for  a  rute  «y ,7 tli  ?'  J"^g'"ent,  and 
uc  coD.peiied  to  isfliip'anni     '""^-"onotary  may 


^;l 
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Circuit  ('(jiirt  liiiH  MO  jkiwct  tOfiilurci'tlif  cxpiu- 
tioii  or,ju(lL'iiu'iitn  wliicli  it  liuM  rciiilfreil,  ivviTs- 
ino;  till' jiurjiini'iit  olajustici'  (iltlii'  poacf.  Tlic 
CorpiiratioH  <//'  the  lowii  or  Imuiy  of  WiUitim 
Ihnni  k  Giiernmoiit.  1  \i.  \..  II,  Q.  H.  IHOS. 

TiHri.  J'rori.iidiKil.—  Aji.fa.  lorn  siiin  orilcrcd 
liv  ii  provirtii.iiiiil  jml^iiK'nt  to  Ik;  |iuid  in  (leliiult 
•  piri'iidi'viii!;  uii  iicoouiit  iiiiiv  In'  tiiiiiLTseiU'ii,  if  it 
spjji'ur  timt  ail  inu'iJiiiit  lian  Ijccii  lilcci,  ami  that 
(It'Iiw  bi'.voiiil  tilt'  tiiiu'  lias  not  bci'ii  oi'canioiic'J 
hv  the  at'coiuitaiit.  .sV/i/w/e  v.  lioukan,  .'i  Itt'v. 
<W  1/^;.  li'i.  K.  15.  I81S.' 

;")S(;.  7'm//.s7(Tm/.— Tlie  purcliascr  of  a  jmls" 
nu'iit  claim  l'n'l(Piii.'iii^' to  the  estate  of  an  insol- 
\ cnt  has  a  rijiht  to  cxeeule  such  juci);;iiipiil  in 
the  name  of  I  he  orij^inal  jilaintitr,  nofwitlisland- 
iiii^  he  has  not  receiveil  his  discharf^e.  Kitl.inn 
V.  I),li.'<li' k  1/ I'jiKi/cr  k  lhli.'<lf' k  I'dfsa/,  3 
K.  L.  GO,  ('.  C.  iHTl';  Ins.  Act  iWTo,  sec.  C^J. 

587.  }V/iir/i  hiive.  hcen  .SV///f(/.— Where  a 
creditor  lia.s  accepted  proniis.sory  notes  in  setth'- 
nient  of  a  claim  liir  which  he  has  olitaiiied 
iud'inu'nt,  he  must  reliuii  .such  notes  heliire  lie 
can  proceed  to  e.xecntinn.  Daiv.i<Jli  k  DcJ'usses, 
f.  R.  L.  :i:M,  Q.  H.  1874. 

,\X1I.  O.\iissiox  111-'  SicxATiiiK  IX  Whits  (iK. 

■'J8S.  '{'he  (imi.ssion  of  the  sifrnatiire  of  the 
creditor's  attorney, or  the  creditor  himself,  in  a 
writ  of  execution  against  iminovealiles,  is  not  a 
•ause  of  nnllitv  ifi  the  seizure.  LiTusque  v. 
Uniiqiiek  Hcaiipit,  HI   I..  C.  .1.  'iin,  S.  (".  li. 

I  Mil). 

XXIIl.  r'i<oci:s-VKuiiAi.. 

r)8!l.  On  an  opposition  ajin  <l'(iniiiiltw,  of  a 
sfi/nre— //('^^  that  wlierc  tlit-  liailiil'  haH  de- 
clared in  the /;;'«(<;,s-C(:;'/<«nhat  he  had  elected 
liis  domicile  in  such  n  pnriali,  without  specifyiiiir 
In  what  part  of  the  parish,  that  the  seizure  wa.s 
null,  limupre  v.  Marlel  k  Matkl,  2  1..  C.  .). 
27(!,  S.  C.  1858  ;  555  C.  C.  P. 

590.  And  held,  also,  that  a  notice  at  the  foot 
<if  the  procis-rerbat  that  the  sale  would  take 
place  on  such  a  day  of  the  month,  without  nien- 
lioninj;  the  year,  that  the  seizure  wa.s  null, 
altiioui'h  the  proc^H-cerbal  was  fully  and  cor- 
rectly dated.     Ih.  572,  571!  it  581  C.  C.  P. 

591.  An  order  to  pay,  contained  in  a  return  of 
nnUa  bona  sifJiied  by  defendant,  dispenses  with 
an  onler  to  pay  in  the  prdcis-rerbut  cA'  seizure 
</>'  lerris  made  the  same  day.  llurimu  v. 
Owenis  d  al-  k  1/alpiii,  14  L.'C.  J.  55,8.  C. 
1.^(19. 

592.  An  error  in  tlie  notice  at  the  foot  of  the 
jirntis-vcrbal  of  seizure  will  s;ive  rise  t)  an 
opposition  by  the  defendant,  but  does  not  iieces- 
sarilv  involve  the  nullity  ol  the  seizure. 
Mi'ii'sseau  k  Bernard  k  Bernard,  2  11.  L.  242, 
t>.  C.  1870. 

XXIV".  Reukm.iox  a  Jistick. 

59.3.  On  the  return  of  a  bailitl'  to  a  writ  of 
execution  that  the  defendant,  who  was  outside  of 
liis  liou.se  while  his  faniilj-  were  inside,  refused 
to  ouen  the  doors  on  beinj;  called  on  by  the 
the  ba.lill  to  do  so,  saying  that  he  v;ouid  not, 
thio  was  held  to  anioiin"t  to  a  refusal  to  do  so, 
iliougli  insiiiiicient  witliout  further  evidence  to 


justit'y  the  issuing  of  a  rule  for  eoiilrnhite  p'lr 
corpx.  Kemp  v.  Kemp,  2  L.  C.  J.  280,  S.  C. 
18.58;  5119  ('.  C.  P. 

594.  And  on  another  lieariii!; — //t/rf,  tliiit  ji 
did  nut  amount  to  a  reheUhm  d  junliee.     lb. 

595.  But  //«/(/,  later,  that  a  rule  l()r  eniitniiuU 
par  corp.i  may  issue  upon  return  <if  the  sl.eriil 
against  a  debtor  rofusini;  to  open  his  d(«jrs  to  tli- 
sherilf  charged  with  a  writ  of  execution  agiiin-i 
him,  fur  the  purpose  of  eflecting  the  seizure  uti  i 
sale  of  his  gnods  and  chattels.  Mii.tsur  ,v 
Or/w.v,v</,  8L.  C.  .1 .  122,  .S.  C.  18114  ;  .5ti9  C.  C.  y 

XXV.  Uticoits, 

59(1.  On  an  oppnsition '(//'/i  irK/oiH.'/ir  lu  hi, 
execution  — //'/(/,  that  the  presence  or  co-dfieru- 
tion  of  recors  is  not  necessary  to  render  an 
execution  valid.  GiiUfnyl  v.  'I'lite  d  at.  \ 
Tate  el  al.,  1  L.  C.  .1.  188,  H.  0.  1^57. 

597.  An  opposition  afin  d'aiiniil' •  r  tikniU 
the  delii'ndant  to  the  seizure  aiul  sale  ui 
moveables,  on  the  ground  that  it  did  not  appcai 
that  anv  rernrx  or  witness  was  present  iit  tli. 
seizure,  will  be  dismissed  with  coses  (Jii  inotiun. 
Jj(i  HaiKiue  du  reuple  v.  DauusI  k  Jhumsl. 
15  N.  vj.  U.  4iU,  S.  C.  I8(;i. 

XXVI.  (Iktiux  of. 

59si.  A  sherilf  cannot  be  ruled  Ki  return  a  \\w 
ot' execution  belore  the  return  day.  JJuriHih. 
LeK)>tiraiiee,  3  Kev.  de  Leg-  471,  K.  B.  IHII. 

599.  A  return  of  a  sheritf  to  a  writ  ol' eMfi;- 
tion  cannot  be  contested  except  by  an  iiiw.ripli;.!, 
en  faux.  Le.ipCraucek  AUard  el  dr.,  1  L.  C.  II 
154,  Q.  n.  1851. 

liOO.  In  an  action  in  revendication  nt' luo  lol- 
of  land  sold  by  the  sherilT,  on  ac<'iimit  uf  allfpl 
iiillirnialilies  in  the  seizure  and  sale— /Mi,  ilia: 
the  return  of  the  sherilf,  that  ihe  adverli.seiiinii- 
anil  (mblications  of  the  sale  have  Ik'cii  iiimle  i^ 
conclusive, until  such  return  isdeclared  lUlse.aii'i 
that  a  party,  against  whom  exeinuionliaflis-iiei 
and  who  has  Isiiled  to  make  op|iiisiiiuii  within 
the  delay  prescribed  by  law.  was  lorevcriirwliiJe! 
from  the  right  of  availing  himself  of  any  iriTga- 
larities  in  the  seizure  or  in  the  iirocwdiii);' 
thereon,  liai/er  v.  Sloirii  el  al..  2  L.  (.'.  K.J.i. 
S.  C.  1852. 

X.XVII.  RiiJiirs  in'  Siikuikf  LxutR. 

(101.  The  sherilf  can  nialntain  actiuriiii  lii- 
own  name  ti^ir  the  price  ot  nidvculilcf  r^olJ  ii. 
virtue  ut'  a  Ji./a.  and  delivered  to  tliemZ/iii/iVii- 
iaire.  Sliep/i'erd  v.  J'a(jiui,  li  Kev.  de  Leg, 
477,  K.  Is.  181:H. 

XXVUI.  Riours  ok  Paktiks  i.n. 

602.  Where  money  iias  been  reccivedlij tin' 
slwritr  in  .satislimtio'n  ol'  an  execution  again-i 
moveables  placed  in  his  hands — ]htd,0K  iiiolio'i 
by  the  plaiiitilfs  to  comixd  the  slieriti' to  mv 
over  the  money,  that,  notwi'listuwiiiig  sura 
iiioiiey  was  receive  t  before  the  sale  ef  tiie 
property,  that  it  belonged  to  the  plttinlitlV.mJ 
was  not  liable  to  distribution  ainoiig  defeii'laiil ; 
creditors,  wiiucome  in  by  opp>.).sitic;n,  aiiualr;-' 
the  iiisolvencv  of  tlie  defendant.  Ryantid.  v. 
Woud  et  al.  k  divers,  1  L.  C.  J.  85,  S.  C,  l5Ji. 
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at  iiii-  ailvertisoincm- 


HIKF  L'XIJER. 


KIIKS  l.N. 


m.  Tuc  plaintiff  chmkciI  •!  u..-lt  r.r 

to  i.«e  agii,.tti.e  iM.:noi;Vi:,':.:  o^'.K'.i:' 

dant,  who  filt^  an  opponition  on  tl.e  ^r     n,  Vl  a," 

means  which  he  ha,l  u,i,.p„^  !!.y>^V,  ,  "■  ."""'r 
the  opposition,  that  ,1...  ireditor  cou  ' ^^rni':; 
every  mode  o(  seizure  and  ex,H;nti,.n  «h,ci  U.^ 
aw  prnnt.  to  enforce  payment  of  wim.  ii"  , 

604.  Where    an    inni)Ovoal,|p    nmiwrt,. 
purchase.!  by  a  co.nn.ereia!  lir m   ,  nZ  I  nil      ' 
erecte-i  ther..n  which  wa.s  occ^^ic;  "  v  o     o    I,'? 
partuer.  who  had  only  a,.n,H;,„',(h  inter  4,?,      • 
prohtH  of  the  t,rm    tor  «MMe  ,i,„,  .„!««  „e  , 
tl.-liR«olut.on  of  the  partnership,  ,„„,  a^'  e'.,,  e 
wHH,na.leo(  the  ,,roi)erty  l,y  the  c,,.litorH  of  he 
other  imnm'T-lhlJ,  on  the  (N.nte.lation  of  a 
oppo«it.on  hy  the  partner  in  o  ..npu,i„„  '  "„  \    ' 
seizure   ntu.t  l,e   tnan.tained.   tfotwitl  stand 


EXECrjTlON. 


'•"," V  .    ■■"    "'"ouiiined,   notwithstanding 

luch  opposition,  and  it  was  aecordin.Hwnai  ," 


all 
t»i 
209  Q.  B. 

605.  And  AeW  al.so,  that  the  contestation  l,v 
the  seizing  cre,litor.s  of  an  oppo.sition     "   j  ?, 
nature,  hy  niean.s  of  a  difense  )„    r.:, 
not  settin.  forth  anv  titffiwin    '.1^     """''■"' 

tobothedefendantV,i.sn.L-nt'ari7lefhrit'jri^^^^^ 
pr^iuced  at  theem;««fe,  although  not  reRi    en 
and  subsequent  in  date  to  the  opposant'f  w."e  - 
i^ion  and  to  a  .leolaration  hy  flu'  l,.fe,  da,.r  n 
authentic  deed  that  the  propertyhe    S  to  a 
connnercial  partnenship  in  which  .1 1  ^ 
had  a  fourth  share,     if,.  tl'e  op|H)SHnt 

606.  The  plaintiff  in  a  .suit  1ms  nr,  ,.;„i  .  , 
aecompany  the  baili.f  wher     h      a  ^er  S'    '° 
Mutme  the  writ.     Hubert  et  nr    v     w  7   J 

L.C.f.  J.4I,S.  C.  R.  iHGti  '•  ''^""''"''  ^ 

XXIX.  Sale  Under. 

6.07.  The  sheriff  must  he  made  a  narfv  tr, 
action  to  ,.et  aside  a  sale  under  ex^cuUon    n„  ." 
s'p.'iafiS^™^'""  V.  tVaser,  I  uTl.  T"^, 

608.  At  a  sale  under  execution  hv  iUc  „i     --r 

i»....w,„,„io.„,u,ijS;:vs  x  ■';;; 

«■«  Ike  «"     „,i™v"  t  r  J  .T'f    ""''• 
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S;SS'c;Kh:ir£''r'''^i";'«-ntof 

there  should  l/ve  lee      om.""'  "/'  '  "'"'  ""»' 
of  the   close  of  th,  sali         r"''/"'*'  """'"*tion 

Q.«.  18«7,;i8Tc   cV     *-"^C.  I..  J.  120. 

«««  C.  C.  p.    '        '■  '"■  •'■  2''^'  «■  '-•  K.  1870  ; 

•il3.  N„r  has  the  sheriff  „  .-i.rl.t  f       n 
contestation  of  such  declalL:'ii!::,X'iw^ 

retUM,  of'the  writ 'into  c?.'"/)/!/.^*';'  '°:/.''« 
«  fy«a;.  &c  St.  Julien,  18  L,  C   J    ll,\s  (3.  riu 

XXX.  Skooxd  .Seizi-kk. 

can^j;;ri^:::::;i:7i^---of„,ov..bies 

so  lot  .'us  the  Hv«t     ■    "^"7  "'  the  .sameeHects, 

L.  C.  R,  ■(58,  s.  ciHelTsfr  c.  J,?"""-«««'  i^ 

XXXI.  Seizi-rk  ok 

I  ««.-A*°.S;;.,:  "?  '«»'•».«»,.«  ,He  ...., 

panics-//,;,;  [>,'';  ?',':.'' ' ' """'C'>r,K)rated  com- 
taken  in  exe.mni,  ,?„ ?''"'■"  "°'  '"''•'^"«'  '^  be 

C.C.P.  ''•"•  •'^'^•<--  I80I;  OG5&566 


XXXII.  Si-spEx.sroN  OF. 


slwccution  ./i  pcfpr''    •    V"*"  ""'"'fr  to  'I  wri 
-^Si;rSj;£t.'^i'-7i^^.  had  n 


™;i.r^:;:,^S^;i£^pi;;i-itni.fi.re 

interest  and  c,,s    .     /^  , 'J,"'^,  ' V"^«'"''''/,  «'"h 

<;'  «^  0  r.  c.  A.  39,  b^  c    8  r        "^  '^ ''""'" 

8u,spended  in  the  .nen.  if  .i*  "^J?"'?^  '""'^^   '>« 
tW..iantduri  A  eU      ..c^ad'lfr*'"''."'^?''^ 


■i 
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fendant.*  Dorion  v.  Dagenais  ei  ah, '.'  fc.  C.  J. 
139,  8.  C.  1865. 

(i21.  A  judge  in  the  exercise  of  his  discretion 
niay  grunt  a  snr  sis  of  proceedings  under  execu- 
tion for  tlie  purpose  of  allowing  an  a)ipeal  to  the 
Privv  Council.  DcGaspi  ei  al.  v.  Asseh'n  & 
Dedaspi,  18  L.  C.  J.  112,  S.  C.  1878  ;  1179 
C.  C.  P. 

C22.  Tlie  execution  of  a  judgment  is  not  de- 
layed by  an  oppoHition  by  a  third  party,  unless 
an  order  to  suspend  proceedings  is  obtained 
theribv.  Molleiir  k  Marchmid  \  The  Attorney 
General,  5  K.  L.  379,  S.  C.  1874;  583  i  .'584 
C.  C.  P. 

XXXIII.  Union-  ok. 

(>23.  On  an  opposition  afn  iVannulcr — Ildil, 
that  where  executions  issued  althe  suit  ofdiHer- 
ent  parlies  against  itie  suiiie  detendant  the 
slieriff  could  not  unite  both  seizures  into  one 

£rocis-verlml.     Sanderson   v.    Ifoi/  &  Hoy,  3 
.  C.  J.119,  S.  C.  1858. 

624.  On  an  appeal  from  the  Superior  Court  it 
was  held,  continning  the  decision  of  that  court,^ 
that  where  two  executions  issue  at  the  suit  of 
ditferent  parties  against  the  same  defendant, 
dirt'erent  procis-verbals  rniist  be  made  by  the 
eherifl's  for  eacli  seizure.  Patterson  &  Hoy,  4 
L.  C.  J.  208,  &  9  L.  C.  R.  456,  Q.  B.  1869. 

XXXIV.  Venditioni  Exponas. 

625.  On  a  writ  of  venditioni  exponas  against 
moveables  it  is  not  necessary  to  have  »,procis- 
verlial  de  recolement,  and  no  opptjsition  can  be 
maintained  grounded  upon  the  nullity  of  such 
proceeding.  Lespirance  v.  Lanqeri7i,  1  L.  C  R. 
279,  S.  C.  1851. 

XXXV.  ViuTE  nE  Prtix. 

626.  An  opposition  to  a  sale  by  decret  on  the 
ground  of  viliti  de  prix  cannot  stay  the  sale 
without  the  consent  of  all  the  parties.  Baker  v. 
young,  3  Rev.  de  Leg.  473,  K.  B   1810. 

XXXVI.  Where  Made. 

C27.  Where  a  sale  under  a  writ  of  execution 
was  made  of  things  belonging  to  tlie  high  con- 
stable of  the  district,  in  luh  office  in  the  court 
house,  and  the  defendant  opposed  on  the  ground 
that  the  aeizure  was  null  as  being  made  within 
the  limitsof  tliccourt  house — i/eti/,  that  having 
been  made  outside  the  hall  of  tlie  court,  tliat  it 
would  not  lic-et  a.sidp.  Bussicre  v.  Fuucher,  14 
L.  C.K.  87,  C.C.  18G4. 


EXECUTOES 

I.  AccorNT  OF,  628. 

IT,  AcTioK  AoAiNsT,  029-633. 

III.  Action  bv,  t)l-l4. 

IV.  AppoiNT,Mt>T  OF,  635,  636. 

V.  Hypothec  on  Property  or,  637, 638. 


•  Bv  the  Code  of  Procedure  it  le  now  proTidcd  that  if 
the  party  dies,  or  changes  hii>  civil  ftatuf  aOfrexiin.iion  is 
comnieuced,  the  cxucution  coniir.ura.  6»6  C.  C,  I'.-Ed. 
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VI    Liability  of,  639-644. 

VII.  Pleading  IN  Action  BY,  645. 

VIII.  Powers  of,  646. 

IX.  Power  of  Coi'rt  over,  647. 

X.  Renunciation  of,  648. 
XT.  Ric.HTS  of,  649. 
XII.  Warranty  by,  650. 

I.  AccorNT  of; 

628.  The  testator  by  hia  will,  after  niakins 
several  particular  legacies,  disseized  hinin'IIM" 
all  hie  property  in  favor  of  his  executors,  ilircci. 
ing  lluit  they  sliduid  act  as  such  until  liis 
will  was  carried  into  effect,  and  died  on  the  saiiif 
day  as  the  will  was  made,  and  the  executcir.s  Ik- 
caine  at  once  seized  of  all  the  moveable  pro- 
perty letl  by  lliP  testator.  At  the  expiratioi]  of  u 
vear  and  u  d;:y  ihe  executors  were  called  upon 
by  the  respondent,  lieir-at-law,  to  render  tlicir 
account.  Ihcy  pleaded  that  they,  after  tliey  had 
paid  tlio  particular  legacies,  had  translerred  tin 
whole  estate  to  the  univer.-a,l  legatee  in  usiilriirt, 
to  the  delivery  of  which  theplaintitl  wa.s  a  party 
— Held,  reversing  the  judgment  of  thecoiirtl*'- 
low,  that  thi-  executors  coiild  not  be  compdlcH 
to  rentier  itiiv  account  to  the  heir-at-law  under 
the  peci-'li'-.i'  circumstances  oi  the  case.  Bout 
V.  Ilammei.  .5  R.  C.  4;;,  ^^.  B.  1872  ;  918  C.  C, 

II.  Action  Against. 

629.  All  joint  executors  who  have  acted  muft 
in  an  action  to  account  against  them  be  mad* 
parties  to  tlie  suit.  Dame  v.  Gray,  I  Rev.  de 
Leg.  352,  K.  B.  1812. 

630.  II  a  testator  direct  an  executor  to  pay 
his  debts  an  action  may  be  maintained  against 
him  by  a  creditor  of  the  estate.  Benier  v. 
Boss^,  1  Rev.  de  Leg.  349,  K.  B.  1819,  k 
im«md  V.  Wilson,  1  Rev.  de  Leg.  350,  K.  B. 
k»'30;9l9C.  C. 

631.  The  plaintiff  instituted  an  action  forthc 
amount  of  a  judgment  rendered  in  Upper  Can- 
ada against  the  defendant  in  his  quality  of  exe- 
cutor to  the  person  against  whom  the  judgnit'iii 
was  rendered,  to  which  the  defendant  pleadfil 
that  the  deceased  had  left  a  will  by  which  Cc 
made  liis  » ife  his  universal  legatee,  and  that  he 
the  defendant,  as  executor,  had  made  an  invent- 
ory and  by  advertisement  liad  called  in  all  the 
creditors,  and  had  since  disposed  of  all  the 
estate  of  the  deceased  which  was  in  his  hands 
—Held,  that,  under  the  circumstances,  an  action 
for  the  amount  of  the  debt  mobiliire  would  noi 
lie  a';ainst  the  executor  alone,  but  that  the  heirs 
and  other  personal  representative.^  of  the  debtor 
must  be  joined  in  the  suit,  and  that,  although 
t)ie  executor  was  directed  by  the  vviil  topaytLe 
debts,  and  although  the  action  was  ooiiinieiifr«i 
within  a  year  ^"d  a  day  from  the  death  of  the 
testator.  Caspar  v.  Hunter,  14  L.  C.  K, IDi', 
S.  C.  1863;  919  CO.  P. 

632.  Action  was  brought  against  one  oftte 
executors  to  an  estate  for  a  specific  fiire  of 
money— //fW,  confirming  judgment  ofcoiit  be- 
low, that  tlie  proiier  course  was  by  au  action  to 
account  against  all  the  executors,  and  the  action 
was-  consecpieiitly  dismissed .  MePhee  v.  lim- 
lyridge.  li  L.  C.  J.  lOO  &,  I  L.  C.  L.  J.  sS.tJ." 
1865;  918  C.  C. 

633.  On  an  action  against  the  testamentar 
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If 


executors  of  a  person  deceased  fortlie  rr.«Ht„.,v 
of  certam  pieces  ofgol.i  ore  lent  to  e  ]'.  .'ea^," 
miiountin.'  in  value  toonehundred  mnn  it  i' 
(he  defencTant  contended  tlmrtl?eTr8onal  i!.'' 
pre.^ntat.vps  of  tl.e  deceased  sLSra  s  .  1 
n,a,k.  names  to  the  action-//eW  timt  /^ 
action  teing  for  .lebts  mr  ^//«rftt t  exe^utSs 

jkceased,  if  there  ..;anAo,!{;t;;^,,;i^'^;,;',t 
have  an  opportunity   to  dispute  or  content  It^ 

III.  Actions  bv. 
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i^"t::S;eSxsr  t^  '-^^ "-  -'^  «^ 

whicli  the  dSu  f  1  '"'''  '!'"'"  "'«  ^vill  o  • 
f^eU,  that  a  ;i  .;ro'T"'"^  ^'■^*"^"'°'-- 
f-xecutor  did  noUh  te  from  't  P''"F''fy  .o'' an 
I'"'  will,  hut  froM  h  'T  •  .''^  rf'S'sTation  of 
thentio  V^/o  d",d  Ik:^-:'™;'""  "'■  ""  «"- 
01  the  exeeutor-l  ir,    '  ,'""''«  '"**  "^^cc 


it  the  teetamenln' 


6.W.  In  an  action  hy  two  exeentnru  „.  i 
will.oneoftl.en.fil«l^i.avo,Xf'      ;^:;j! 
ing.  Mi  Ins  mim.'-JIeld,  not  f.m.pete  u  for  o,  . 
01  thejuiiit  executors  to  brin"  ■!.,  .,,.(  •.!      ^ 

thecon.entoftlu.other^ind-shoul    re,:"r 
must  do  80  in  liis  own  name  alor.P    "!;,l'o  *■"' "^ 

,./.  V,  Gee,-  PMis  v.  i^/v^w    o„i  e  aZ  ivT'"^  */ 
4L.  C.  R,  lO;^,  S.  C,  1854  K^^lemenf, 

IV,  APPOI.VT.VIENT  OF. 

635.  In  an  opposition  filed  Ijv  thp  rPH.,,.„  i  » 
a  testamentary  execntor-J^y  that  '^^^";'*'"*' 
pointment  of  a  testanu^nt^.?%xee.^,oi\:i'^- 
a  mandate  of  a  private  char^,:t«,  ^"  i  "'^'^ 
only  bedelegateKy  t^he  teCo^;  H '"'^  '""''' 
pubii.  trust^  such   a    CO  dd    be  iml  ^'  T'  ^ 

,ge,nconrt..„,,.^;tXTK^ 

concerning  sucli  8DDoinf.nontl>^7  ^^  article 
ca^esariRifig  out  o^f^^v  "21'  'i"/""  "^^P'^  ^^ 
promnlgatio'n    of    h^   Code      -y   IT  '"  ''"' 

V.  Hypothec  on  Property  op. 

^•ranted  by  the  detenda  "t  i"„'  K'S'  T/'^"^' 

J3«^And  on  the  contestation  of  a  report  of 

bm.de  by  the  courts  rS'thp'T'"*'''"''"'  should 
0  .uch  purposes  may  be  ^."pfcj'i.rt  f,,^'"""'^  necs'sary 
"'"  IPRatees  inlcrpstpd  hnfn»  «,  .  "i."  Judicially,  the  heiri 

'»>."  been  named  by  the  wi  i  „„h  V"^  adrainlstrators 
'  wrenisal  to  accept,  or  oTLf"f  '"  Mndequence  of 
»'"ioat  their  being  renlaoort./  ?''^'''  having  ceased 
"nw".an(inononff.iP„°':l:.9''  "f  unforeseen  nir,.^^" 
/■--r  'utm  mirlertho  terms  of  (ho"»,M  '"  ""f  "H'll^e  to 
, '  '"""niayjiwnvise  flvo7ciso  th'  "'"'  "'cJudRos  and 
'  «'■  I'i'vidpd  i(  Hiinenr  tilnl  ?.  .  fowera  necessary  to 
V"'"!.),,  and  admnfstJattnnnV'.K **'""<"■  intended  tl" 


tl'entic  V^    o     i;,d    slKr^r^r"  "'■  ""  a..- 
01  the  exeeutor^hir       I  ,       ,^  '"'  acceptance 

^  pper  Can 

VT.  Lf.vrur.iTv  of. 

I  "i'Se^UorihiT';:::/  ^;^^,  "-    -plratlon    of 
'  count,  cannot  L    su il         ji// .'"^  ■"endered  ac- 

ain.l"n,5^:;ii!:nS'°;:.::i:;:  r^"^^i^  -^^  - 

'I'o  declant         of'th' ";;:4',^?'    notwithstanding 

"|"l«  in  his  hands    7/,  /7c7   /  V  ''f   "  '"^'^  "« 

•«  f',  C.  R.  127,  S.  C.  1851      "'■  '•  "^'"'*""  ^'  «'•. 

i^'^nieS  oL;a^;::;r'^  "i^iiir^ir  ^^t"'-  -  a 

Canada  in  "hid,  thXei  dan  H!}:':  't"..^'^'^'- 
'"•^  quality  of  execiuor   he     J    P''f ''''''''at,  "i 

fory,  called  in  the  credit  r«  "!•'''  **"  '"^en- 
tj>e  estate  of  the  deeeaSf'  '"■''  '^PT^'  of  all 
that  the  nlea  r.   .      I  !       •       •' "'  ''^'ids— //^/rf 

action  /asVo  ,,,;';  ced'u  >!'"'''  "'"-'g''  <^^" 
f'-on,  the  deathof  he  ,e  ,„^  '""r^'"-'^«  '""""'a 
<«'•.  14  L.  C,  \i.  198,  S   c   i^M        ''•^"''  ''•  '^"'*- 

in^15;tS']udS,;Sr°:>r''"^^^'''-- 

'"•■versal  legatee,  id  -UW^  ".""  ^^''*'"^^'  '>'« 
«'^ch  judgment  wl;  s  I  ifforc"'';'''  "i"^  ^^'"'«' 
asainst  the.  testan.enta  v'exe  .Uo^  "^'''  ""T^ 
the  said  universal  le.rntee  w«.         '•°'^  ,^^'"^^"n 

severally-^e/rf,  JX,"nrtL  l''-'^'"''^  *"•! 
court  below,  that,  whJr"  I  £d'  ?,"'°",^'r  ^he 
•"t'"t  acjainst  the  univerLlecaSe  '."'"'''  •'"''«■ 
proceed  lateragainst  flieo  •  !v  i  '  '^  """.'^  "ot 
not  paid,  unles^  the  „so  le  cv Th^T'  *^'°"?^' 

n;Sr;ts;ri^^;srrfr""^"'"^'-*- 

«721.14  for  the  balance  ot'^an  ins'n'l  ''T'"^^''' 
pr.ce  of  sale  of  a  lot  of  Ian  I  a  ,  f -T™-  °'  '''^ 
thereun.  One  of  the  L-roiin  1^  of  i  ?  '""'•■''■''' 
tlie  action  was  directed  n  Is  ?PP,*'*'"'''^'>'at 
ecutors,  and  against  M,t.    *■?■"''  """"'   ««  ex- 

alone  could  .le.end  the  action-1^  7'""^'i'  "''« 
tl'e  decision  of  the  co,m  M^v  , 'i'^°"«"''ing 
empowered  toactbevomlfl  ,,       '       ,'  <^-'^Pcutors 

""/■'/'"  p^°^-i«'o'>^  o7th^w'iii ',:";  v>'  ^-^ 

=;^^rii^™;^^£^{K^ 

nort,f;i^'^,?,;':7eci"shi"^'^  ^«  ^-"'  --i 
proof  of  the'ir  havinr"  a  feL^;;  i3  /'"^  "«»- 
want  of  proof  of  iiTpI,  i  *  '"^enfory,  as  a 
charge.    Jb  '    '"*^'"g  "-ccepted    the 
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Vn,   PlEADIKO  in  ACTIOK  BY. 

645.  Action  was  brought  to  rocover  the  sum 
ofjE20,000,  balance  alle^'cJ  to  be  due  for  nd- 
vances  marie  for  tlic  buililing  of  sliips,  brouglit 
in  the  name  of  tlie  son  and  surviving  partner, 
and  of  the  wifeor  widow  of  the  creditor  deueaned, 
a-<  his  executrix  under  his  will.  Demurrer  was 
filed  on  the  ground  that,  inasmuch  as  it  appears 
bv  the  declaration  tiiat  the  quality  of  testatrix 
clainial  by  one  of  the  plaintilfs  accrued  to  her 
under  the  laws  of  a  I'oreign  country,  tlie  declar- 
ation should  have  sliown  wliat  her  rights  were 
as  executrix  in  that  coiintrv— //tW,  reversing 
the  judgment  of  the  court  lielow,  that,  the  action 
was  rij'htly  brought,  and  also  that  the  grounds 
of  the  denuirrer  ought  to  have  been  pleaded  by 
exception  to  the  form ,  Giaiiir/er  d  al.  &  Park e, 
lUL.  C.  a.  350,  Q.  B.  1««0.    ' 

Till.  Powers  of. 

646.  In  an  action  to  set  a.^ide  a  legacy,  where 
the  plaintirt'  died  during  the  pendency  of  the 
action,  and  the  executors  took  up  the  instance 
— Held,  that  they  had  no  quality  to  do  so  where 
the  action  relatecl  to  real  property.  Hamilton 
et  al.  v.  Vienderleath,  2  Key.  de  Let  1,  Q.  B. 
1845 

IX.  PowKR  OF  Court  over. 

G-17.  Action  was  brought  by  a  minor,  assisted 
by  his  tutor,  io  oii.'-'t  an  executor  from  office  and 
to  compel  him  tn  account — i/eW,  that  where  an 
executur,  whose  powers  have  been  extended  by 
the  testator  beyond  a  year  and  a  day,  has  become 
insolvent,  and  is  making  away  with  the  estate, 
the  court  will  intertere  to  deprive  him  of  the 
control  of  the  property  and  oust  him  from  the 
office,  but  that  the  court  has  no  power  to  appoint 
a  sequestrator.  Mcintosh  v.  Dease  &  Dease,  2 
L.  C.  K.  71,  S.  C.  1852  ;  917  &  924  C.  C. 

X.  Renunciation  of. 

648.  Testamentary  executors  who  have  ac- 
cepted the  ottice  can  renounce,  on  authorization 
of  a  judge  (or  sutticient  cause,  provided  the  heirs 
or  legatees,  or  their  executors,  are  present,  or 
have  been  duly  called.  Brathwaii  exp.,  12 
L.C.J.  207,  S.'C.  1868;  911  C.  C. 

XI.  Rights  of. 

649.  In  an  action  arising  out  of  the  sale  of  a 
lot  of  land  to  th."  defendant — Held,  that  the 
executors  only,  and  not  the  usufructuary  under  a 
will,  can  take  proceedings  to  .''.upjiort  the  rights 
of  the  estate.  Johnson  et  al.  v.  Aylmer,  1 
L.  C.  L.  J.  67,  S.  C.  li.  1865 ;  919  C.  C. 

XII.  Warranty  by. 

650.  An  executor  if  be  sell  an  estate  of  the 
testator  may  warrant  the  title  in  his  own 
name.  Baby  v.  Measam  &  Measam  ii  Gauvreau, 
2  Rer.  de  Log.  337,  K.  B.  1821. 
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EXEMPTION, 
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I.  FhoM  Attachment,  see  ATTACHMKNT 

II.  From  Exkcftion,  see  EXECUTION. 

III.  FuoM  Service  as  Juror,  »ee  JURORS. 


EXPERTS— ,5fe  ARBITRATION. 

I.  AcCOl'NTANTS,  651. 

II.  Appointment  of,  652. 
Before  Proof,  653,  654. 

III.  Costs  ofJ  655,  656. 

IV.  DiTiEsoF,  657. 

V.  In  Matteb.s  of  Signature,  658. 

VI.  JuuiciAL,  669,  660. 

VII.  Liability  of,  661. 

VIII.  Notice  by,  662,  663. 

IX.  Powers  OF,  664-666. 

X.  Remvneraiion  OF,  667. 

XI.  Report  i-k,  668-673. 

XII.  Rights  of,  674,  675. 

XIII.  Rights  of  Parties  in  Expertise,  676. 

XIV.  Suspension  of  PRocEEniNGs,  677 

XV.  When  Rkvuireu,  678-680. 

XVI.  Who  may  be,  681. 

I.  Accountants. 

651 .  In  an  action  for  Iward  and  lodging,  where 
the  matter  alter  hearing  was  referred  to  an 
accountant  and  on  his  report  the  court  con- 
deinned  the  defendant  to  pay  the  amount  de- 
manded with  costs,  on  appeal  the  amount  wa; 
reformed  without  costs  oi  appeal  and— i/eW, 
also,  that  the  reference  to  an  accountant  was  not 
established  by  the  Judicature  Act  of  1857  in  a 
case  not  involving  the  settlement  of  accounts,  anH 
that  under  the  Act  referred  to,  the  rejwrt  should 
have  been  acted  upon  and  homologated  in  the 
sum  reported  bv  the  experts.  Elliott  es  ami 
&  Howard,  10  1.  C.  R.  317,  Q.  B.  1860,' 322 
C.  C.  P. 

If.  Appointment  of. 

652.  Under  article  323  of  the  Code  of  Pro- 
cedure a  rule  appointing  two  experts  only  i= 
irregular,  and  a  report  made  by  two  siich'ex- 
perts,  though  unanimous, cannot'he  niaintaine4, 
Ouimette  v.  Picotte,  4  R.  L.  702,  C.  C.  1872. 

653.  Before  Proof. — A  motion  to  ret'eracaw 
to  experts  before  tlie  production  of  any  jir*i' 
will  be  rejected,  as  the  court  cannot  be  felieveil 
of  the  case  without  necessity.  Pankin  \.  Lwi. 
5  R.  L.  226,  S.  C.  Simons  v.  Bougie,  oR.t. 
''72,  S.  C.  1874;322C.C.  P. 

654.  In  an  action  in  demolition  ofn  mill  ilaiii, 
in  consequence  of  its  floo<ling  the  surrounuiiig 
property,  a  survey  must  first  be  made  in  accord- 
ance with  C,  S,  t.  C.  cap.  51 .  Jllai.i  v.  Bhwd 
Blais  &  Larochelle,  13  L.  C.  J.  277,  S.  C  m. 

III.  Costs  of. 

655.  Where  an  expertise  was  ordered  in  aii 
assumpsit  action,  ami  aquestion  of  cents  aro*- 
Held,  that  the  costs  of  such  expertise  were  in  the 
uiseretiuii  of  the  court,  and  thai  iiicy  wouM  '' 
divided  when  the  report  has  the  eft'ect  of 
materially  reducing  plaintifVs  demand.  Gard- 
iner v.  McDonald,  2  L.  C.  J.  108,  S.  C.  im. 


637 


EXPERTS. 


3ITRATI0N. 


fi56.  Ill    another    case    wIipp-      „.• 
brought  by  an  expert  fbr  hiX'         '"°"-    "'"« 

(10  L.  C.  R.  181»),  tlmt  an  ™f  n„       .1  ^''^"'^ 

;.■thepa^tiesto(lV.cau"e.or';\,;r;^:?!;'' 
instance  of  one  of  the  parties   I.T.  ^  '  """ 

again.-t  the  a,lverse  party  for  hiip'  ''?:}'''' 
titere  being  "o  .o;/,;L,<J  °  J  '^,X'\'"1'  J'T' 
the  suit  for  such  costs.     Brown   l  x^V'*  '° 

IV.  Duties  of. 

657,  In  appeal  from  a  .ju.lgment  rendered  bv 
thebuporior  Court,  homologating  the    en,. t  o^' 
one  expert,  appointet    to   awertain  wL, 
certain  propertrheM  hv  joinrnoriel  -'''■■  ^ 
of  which  the  partition  wa's  a.^ke^wa fd    isS 
or  no,  and  rejecting  the  report  of  the  other  there 
*,ng  buc  t«p  appointe,l--//eW,  rever^Tm    tl  ! 
decision  of  the  court   below    timt  ti.r     ^ 
appointed  to  establish  .he'di'visib  lity'orXT 
wise  ot  a  property  must  contine  themselves  /; 
reporting  whether  the  propertv  can  nr  ^!  ^^ 

divided  into  two  portioiv-.tK.es  on  ,r  ''"'/,  ^' 
division  between  the  delt:nZis^,o|?av,'V''''' 
Q.'e  •186?''^'  &  Bos.ell  et  Z  \1th'M  fe" 
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^^"cxS  u^:nioc!;rii?«';'  ^i"  '-"-^  - 

of  the  rilie,  an  I  be,Ca  '  *=' '°  """  ^-^^<^"t'oa 
have  taken  i.laeeT.n,  ^  "-^  ''"t"*''"'''""''''  could 
pute,  .1.0  mollX  on  "D'"«:'-  ""'•.or  i„  dis- 
costs.  Brodie  „'/,', P'^"''!'/^'''' '"'''''''ained  with 
S.  C.  1852;  323  C.c;p;  "■""■'"">  ^  ^-  C  J..%, 
6G.'>.  Where  cxoerts  Im.i  i„, 

ease  toestiniatet^e  a  t  to  "h?T'"/"'  ''^  " 
h  Its  terms  was  subjt^'t  i,,^  ",  "?  •V'^"'"""' 
the  precise  amount  nni  "','"' ^'^'o  ''I'termine 
"•ore  due   to  tl  ,V    ^  ^,''1"''    '"/'*«''•«"''■* 

^•eah.d  with  a  prolT Id  .n  ^Z  '/""''^  <*  ■'"Port 
'■"'il  l^vn.entofco  «^^^^  .'V   ''''P-'-t 

pained  tlie  report-//,//  ,  .7  "'"d"  accom- 
order  that  tC  eport  L  '.'  "'c  court  could 
costs  were  paid,  KLLT''^^-  ^'I^'"'  the 
J'  !'.  S.  C.  1859  ,  338  CCP      ^"'"'■'''  ^  ^-  ^■ 

anSnt^:^,'C[ma,:^S"S  '°  "'"^"^''  '"- 
Pon-er  to  bin  ]Ro  na,t  i  T  '"'  ?"'">■  '"»^-^  "^ 
'(^■cision,  ex  ept  11,,,^  ,u  '""  ?^.""''  'o  'i'eir 
by  article  42,^  /  , "^  'V ,  pV''"-''''''!''^  ^"l"i'-^'d 
i-^    to  say   when  ?he    'i ',^^",""='Hi.Co.ie,  that 

w..^i,eCSn:'5!oXg:'ctnS: 


fl 


V,  I.v  Matters  of  Sio.vature. 


X.    HE.MrxKRATIO.N-    OF. 


658   Where  a  signature  to  a  note  is  den.V.i 
experts  may  be  appointed  on  motion  by  on"''  ' 
•  "■  I'urlies  and  their  report  homolo.-ateLs  1  n 
elusive.    Lnnl  v.  Laurin  et  al     ^f  r    j   ,l\' 
&  15  L.C,  R.  452,  S,  C.  18gI;  322  etle.^'b'p' 

VI.  JUDICIAI,. 

fi59.  Surveyors   must   be  sworn  bethro   n  . 
call  act  under  an  order  of  the  coun      Z,        ^' 
^■-    enue  5  K.  L.  185,  S.  C.  R  'l872  j  33  C  C 'p" 

VII,  Liability  of. 

P'^m,  ,3  Rev.  dl  Leg.  JSS.K.'b;  mi'      "'  '^'^ 
VOL  Notice  bv. 

notice  was  Kn    0       /'i"""'    "'"'  '"^  ^-""'l 

'l'«n.  to  both  pTrt  'r^^^^^         '^'''"''  Siven  by 
J'^.  Powers  of. 

-S  Stjem  S"ir "'"' w^' -''^  «* 

'*™  on  ihe  ground  that  the  said 


^''SLt:z'z:n:i:^t '? '"« '^^f  «"^ 

XI.  Report  op. 

-Sn  tfdKmi;?^:  "7'- ---!-' W 

a  new  visit  bfthreipe  I  ,'';''  ""^^'  ""^^■^'  'o'" 
and  a  new  rermrt  }],'}■  *'""  '*  '"■'^"  <'xpwt 
R<'v.  de  l4.  ;/i^'^c  B   1812    ''  ''■   ^""'"'''^  ^ 

viS'woH^nn'lh:"  Se^iJ'Jr"'  -^'"•-'  *o 
yet  make  their  v  si  v  o  t  ,1  '  n'T'"'"'  i""-^^ 
report  must  be  set  aside  7'  ./.'"^''U':'''  "'^"" 
Rov^de  Leg.  358,'k:r-18iV''''^  "  '^"^•^"■"'  ^ 

that     'hii        ne  ?  ^      ui  ''JT'"'  "'«  Other 
bv  the  c^        ;  f  I       '"u'''  '"^^'^  t^'en  apnointed 

673   i     ;  ;■',        'i^;  ^-  -'■*'  '^^  ^-  1»<53. 
"(j>.  I     ,  n  ap{)eal  from   the  Cirenif  r,^„^t 

i-oi  Ht  asi.le  the  report,  notwith 


III'         1 


1.1     ! 
I 


539 


EXrKRTS. 


standing  irrej;iilaritien  in  tbnii,  nnd  the  fact  that 
the  add]!',  ion  of  the  reiwrt  liail  never  been  de- 
manded. La  Fabrique  de  Ht,  Julie  ih  Somerset 
&  Paquet,  1  R.  L.  430,  Q.  B.  1869  j  339  C.  C.  P. 

XII.  Rights  op. 

f)74.  Expert)*  cannot  detain  tlieir  rciwrt  until 
their  fecH  are  paid,  hut  they  may  move  tliat  aHuni 
phall  be  paid  into  court  to  secure  tlieir  fees  and 
cxpenwcH  before  thev  begin  to  remrl.  Jf'iyt  v. 
Todd,  3  Rev.  de  Leg. '357,?: .  B.  1809 ;  344  C.  C.  P. 

675.  An  ex[)ert  naniiHl  by  one  of  tlie  parties, 
or  by  tlie  court  at  the  instance  of  one  of  the 
parties,  has  no  recourtie  for  \m  coMa  a>;ainsl  tlie 
adverse  jiarties,  there  beiii^  no  joint  resmnsibiiity 
for  the  cofitu  of  an  expertise  anionp  the  parties 
to  a  suit.  Brnwu  &  Wallace,  5  L.  C.  J.  60  i^  11 
L.  C.R.  182,  Q.  B.  1860. 

XIII.  Rights  of  Parties  in  Expertise. 

676.  Where  an  exj)erti.''e  was  ordered  to 
determine  if  a  certain  inimoveable  property 
had  produced  any  fruits  or  revenues  since  "a 
certain  date,  and  if  ,^o  to  what  extent,  and  the 
report  of  exj)ertise  wasmaile — Jhld,  on  a  motion 
to  set  aside  the  report,  that  all  the  parties  inter- 
ested therein  should  have  Ikoh  notiliedof  it,  and 
that  the  report  shoulil  state  that  they  were  there 
present  or  had  been  .served  with  such  notice. 
Lamarche  &  J.h'iwn  &  Juhntton,  6  L.  C.  J.  336, 
S.  C.  1861, 

XIV.  Sv.-i;  -  I  'ii  OF  Proceedings. 

677.  li  'is-e  ■  ,  ilie  parties  die,  pending  an 
incpiiry  b\  c.".;\>!'?,  their  proceedings  must  be 
staved  until  thvrv  is  a  rdprise  d'insfunce.  Tacki 
V.  levasseur,  3  Rev.  de  Leg.  358,  K.  B.  1810. 

XV.  When  Required. 

678.  In  an  action  for  work  and  labor  done,  in 
which  the  defendant  pleaded  that  the  work  was 
done  under  a  verbal  contract  and  for  a  fixed 
sum,  and  an  order  was  made  in  the  court  below 
to  send  the  case  to  experts  or  arbitrators  to  decide 
the  existence  or  iion-exi.stence  of  such  contract 
— Held,  Wmi  such  order  was  illegal,  and  would 
be  set  aside,  as  the  court  had  no  povver  to  refer 
the  case  to  arbitrators  without  the  consent  of 
the  parties.  Dunn  &  Bissonnetle,  14  L.  C.  R. 
403,  Q.  B.  1864. 

079.  And  hdd,  also,  that  a  judgment  homo- 
logating a  report  of  arbitrators  apjjointed  with 
such  consent,  and  condemning  the  defendant  to 
pay  the  amount  mentioned  in  the  award,  would 
be  set  aside  with  costs.     lb. 

680.  Experts  may  be  appointed  for  the  pur- 
jiose  of  examining  accounts  and  ascertaining 
their  correctness,  and  may  furnish  a  balance 
slieet  of  the  exjienses  and  recei])ts  of  the  busi- 
ness. Ihplin  ii  Becket  el  al.,  15  L.  C.  J.  26, 
S.  C.  R.  1871;  340  C.C.  P. 

XVI.  Who  may  be. 

681.  A  person  who  has  acted  as  expert  in  a 
case,  and  whose  report  has  been  rejected,  cannot 
act  a  second  time  if  liis  appointment  be  objected 
to  on  a  new  experii-e.  Auclm're  v.  Low,  6 
L.  C.  J.  223,  S.  C.  1861  i  327  C.  C.  P. 
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EXPRESS  COMPANY. 

1.  Damages  Against,  see  DAMAGES. 


EXPROPRIATION. 

T.  Award  ok  Commissioners,  6^2. 

II.  By  MrNioii'Ai.  Corporations,  68.1-fiHi 

III.  Damages  for,  686. 

IV.  Formalities  in,  6«7. 

V.  Indemnity  for,6H8. 

VI.  iRRKOrl.ARUIKS  IN,  689. 

VII.  Powers  of  .Ii  doe  in  Casks  of,  G90,(iJl 

VIII.  Prohiuition  to  CoMMissioxi:Rs.fi!!2 

IX.  Pkoceedinos  IN,  693,  694. 

X.  Removal  of  Commissioners,  695, 

XI.  Rights  OF  Lessee,  696,  697. 

I.  Award  of  Commissioners. 

6S2.  Where  the  plaintifl'  complained  of  i!i. 
aiiuiuntof  indemnity  allowed  him  by  tin.  c,,,,. 
inissioners  in  expropriation,  and  broi'iglit  fatiui 
lor  $59,000  additional— //cW,  that,  under  li, 
provisions  of  the  statute,  th.  court  is  Ijoiiml  i.. 
weigh  the  evidence  presented  in  support  of  iL 
action, and  to  increasethe  indemnity  ifwarraiitcl 
by  such  evidence.*  liat/ij  cf  al.  A:  7V/f  ^[,mr 
d-c,  of  Montreal,  19  L.  C.  J.  136,  Q.  Ij.  ir,). 

II.  Bv  Municipal  Corporation. 

683.  The  plaintitT  complained  that  the  dcih- 
dants,  a  municipal  corporation,  hud  caiise.l  L- 
fence  to  be  taken  down,  and  expropriated  a  ii;,:; 
of  lii.s  land  foi  the  purpwe  of  clmii>riii»  'i:- 
direction  of  a  certain  road,  without  having' caii>fi 
the  land  to  be  valued  by  valuators— y/e/,},  iha; 
the  proceedings  were  irregular,  and  must  lev 
aside. t  Di'iil  v.  The  Corporation  nf  PItiWp- 
bury,  2  L.  C.  L.  J.  40,  S.  C.  R.  1866'. 


*ByQ.  36  \ic.cap.  32,  spc.  7,  concprniiig  the  cilii-f 
Montreal,  It  is  provided  timt,  in  case  ot'Piror  upoDtS' 
amount  of  tlio  uidfmuitj  only,  on  tli(>  part  of  tlic  coa- 
missioners,  tlie  party  expropriated,  liis  lidrs  aiiJ  as-lpi- 
and  tlio«aid  corporation,  mav  procpcd  by  direct actioa it 
tlie  ordinary  manner  to  obtain  tlio  augmMitation  or  r- 
duction  of  the  indemnity,  as  the  caso  may  L.^,  audit- 
party  expropriated  shall  institute  such  action  RiiliiB 
filteen  days  after  the  homologation  of  tlip  report  of  Ihe 
said  commissioners,  and  if,  upon  suchactlon,  thcplainlit 
succeed,  the  corporation  shall  deposit  in  court  tlieamoiE! 
of  the  condemnation  to  be  ijuid  to  the  party  or  partK 
eutilled  thereto,  &c.  &  Q.  37. Vic.  cap.  61, sec.  n6,-Ec. 

t  By  the  present  municipal  code  it  is  provided  tliai ib 
indemnity  to  be  paid  for  any  land  liable  to  e,\|iroririatioE 
may  ho  flxed  and  cstablislud  by  aKrconient  between  it? 
proprietor  thereof,  if  he  is  of  age  and  in  possession  of  k;; 
civil  rights,  and  tho  council  under  the  control  of  ivliiili 
such  expropriation  takes  place,  and  it  mav  also  be  a£r«t 
that  no  Indemnity  need  he  accorded  to  tlie  expropristeii 
proprietor  ;  but,  in  tlie  absence  of  an  uuderstanainjtlH- 
tween  such  parties,  the  value  of  the  land  in  (juestion,  to- 
gether with  whatever  f^oes  in  rnriiih'iirtfltion  ffitb  tli- 
value  ol  such  land,  is  estimated  by  tiie  valuators  oi  liit 
local  municipality  in  which  such  land  is  situated,  and  tb.' 
indemnity  is  fixed  or  relused  by  them,  Q.  34  Vic  cap 
63,  sec.  908.— Ed. 
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641  EXPROPRIATION. 

fi84.  Petitory  action  was  brought  by  th<.  plain- 
tirt  to  recover  no8se«Hio„  of  lan.l   bUous"ng  („ 
him,  winch  liaii  been  expropriate,!  wilbouttlie 
observance  ol  the  fornial.tieH  prescribed  by  la>v. 
The  roiKl  which  con.Htituted  theprot^rty  in  di^ 
l„ae  had  iH-en  leased  by  him  to  the  „w,„.,.  „(,. 
null,  to  which  it  led,  and  subse(iuentiv  to  tlu. 
purchaser  of  the  null,  who  ftlterunrds;  (br  the 
purpose  of  avoiding  iiayiuent  of  the  au.uunt  Ibr 
which  they  had  the  iiNeof  the  road,  induced  the 
corporation  to  ouHt  the  plaintiff  and  to  take  it 
Ijr  public  U5.es-//e/,f,  timt  the  formalities  pre- 
fcriWl  bv  the  statute  for  the  openin.'  of  nlads 
and  lor  the  expropriation  of  the  property  of  inl 
dividuals  niu.st  lie  rigorously  fblfowed,  and  are 
d peine denuilM  ami  that  a  municipalitv  lailuiL' 
to  observe  such  (orinalitieswill  becwideii.ned  to 
restore  the    and  expronnatwl  and  to  pay  dam- 
age.^ notwithstanding  tliatihe  iicglectc.l  forum  - 
it.es  have  been  carried  out  since  action  bn,u,.ht 
The  Corporation  of  the  Township  of  Nelson/^ 
Lemeux,  2  Q.  L.  U.  225,  Q.  B.  iW;  mZet 

685.  And  held,  also,  that  the  ri.-ht  of  a  cor- 
poration to  enter  upon  expropriated  land  depends 
upon  the  valuation,     lb.  i-'<-iiu.-) 

III.  Da.mages  for. 

686.  An  action  of  damages  will  not  lie  a 
a  corporation  Ibr  the  expropriation  of  piv.pe.tv 
where  the  damage  cause,  by  such  ex,,n!pri'atioh 
has  been  assessed  by  tlie  expropriation  con  - 
uiiisiuners  and  paid  to  tlie proprietor,  and  «h ere 
the  corporation  have  ucte,l  within  the  powers 
confrrred  upon  then,  by  the  legislature.  jJah 
v.  The  Corporation  of  MonFrcal  U  I  r  i 
269,8.  C.  1870.  '        ^-  *-•  "'• 
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reasonable  and  unjust  award,  by   „„.ans  of  .. 


the  expi 
their  rep> 
judication 


gainst 


Vlll,  Phoh.b.t.on  to  Commissioners  in 

u.c-L:j.,„.rit^?S"t.c'!c'¥.'"''' 

IX.   PUOOEEDINOS  IN. 

:)U 


IV.  Formalities  i.v. 

687.  The  formalities  imposed  bv  statute  for 
tlie  expropriution  of  private  property  t  r  the 
iJurpose  ot  a  i-ubhc  road  must  be  stHc  ly  ;. 
We,  on  pain  ot^  nullity.  i>oy„„  ,.  refl^., 
P'rat,',),  q  the  Parish  of  St.  Joseuh  I  -  r  i 
193.  Q.  B.  1878,  902  et  iq.  m"  ' ' '  ^-  <-  J' 

V.  IXDEM.VITY    FOR. 


688.  Where  commi.ssionen 


apprentlyallo,mi«V2:500as  .S;:^'^:::;°;i. 
.iiJemnity,  in  lieu  of  .annual  .s  of  «  onn ' 
"Inch  the  proprietor  .eceive,!  as  r  m  J  the' 
proprty  expro,)riated-//e/,/,    that  sud,   est 

VI.  Irregularities  ix. 

^■^;^.il  Vie.  cap.  31,  sec.  176,  ss.  20. 

VII.  PoflTEBs  OF  Judge  in  Cases  of. 

iafefc\7rrntTe°^f'"''  ''''  •*'"'--  '"-■ 
'<:  to  present  the  carrying  out  of  an  un- 


her.,  4  L.  C.  II.  421),  S   c   isil        '    ''''''^  *^'^ 
endeavored  to  have  arrived  nt  .,,?,.      '•0'"i\e 

I  t  a  Illegal  ,lecisioii,  there  k-ing  „„  act  of  ex 
pess   ac,,UH.sceiice    iherein.     Bmmh^,  ^  rt. 
Mayor  of  .)f„ntreaU  «  L.  C.  li.  104   iVc  IsS' 
y.  d7  Vie.  cup.  51,  sec.  12(J,,s9.20.  ' 

X.  HEMOV.VL  OF  Commissioners. 

tio?'ui,!ier'''|i""rvP'^°''"'^''  '"  "P'-opn-a- 
■•eii  o\"d  by  tl,t  f  '•'■  n''-  '"^  ^«'"'^'  l^e 
lb  ,'0  .■  1  >  *■  ^>'l'>-'''ior  Court  or  a  iud-e 
U.ereol,  and  others  appointed  in  their  .4ad,  on 


,"ByQ,  37' 


a«  ,al  w  ,  •  "'"S"""  ^"'1  ""l>a. 

.„" 'H',  ""^  "'®  corporation  of  tins  .Mty  b.-Tti' iVt  "r"""  1" 
•>i;!'7  by  summary  nutitinn  fi,  0,.,  J.i Vu  '  "^.^'^'riity,  to 
a  judge  tliereof  as  tVe  case  m„i  h ,  ?  ^"'Peripr  Court,  or 

the  comml^doner  wl  o  mav  I,  J  ^  V°  '";^>:'l^  aud replace 

lis  obligation,  and  upSn Tucl  in,,fi,^T,  '■;  '''*  "L  ''"'"•'d 

jutlffe  niav  issue  orders  as  ma   h'^  h      "  ]'"'  "'j'^  <="'"■'  or 

justice.-tu.      "'^"'-'="'8  niaj  be  deemed  conformable  to 
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EXTEADITION. 


tlie  {rroiin<l  t)iat  tlioy  fire  pui'fnint:  a  viciouf 
and  illepil  mo<lt'of  expropriation,  lirawn  ei  ah 
k  The  jVai/or,  d-c,  of  Montreal,  18  L.  C.J.  146, 
Q.  B.  187>^,  and  note  to  art.  O'Jl  Kitjira. 

XI.  Rights  of  Lessee. 

69().  Under  the  Quebec  Railway  act  a  les8ee  in 
an  orcupicr  of  land  and  a  party  interested 
tlierein,  and  i.s  entitled  to  compensation  tor  pro- 
perty expropriated  tlierein  for  railway  purposes, 
andbeing  so  entitled,  may  rlemand  a  writ  of 
injunction  to  prevent  the  company  from  ex- 
erc..ing  tlieir  riglit  of  expropriation  and  posses- 
sion until  the  amount  ot  indemnity  is  deter- 
mined. Bow-(/onin  et  al.  &  f/ie  Monireal 
Northern  Colonization  liaihray  Company,  19 
L.  C.  J.  57,  Q.  B.  1875  ;  HitiO  C.  C.  &  Q.  32  Vic. 
cap.  (il,  sec.  9,  ss.  10. 

097.  And  in  another  case,  where  the  street  in 
front  of  the  property  leased  by  the  defendant 
had  been  lowered  by  the  corporation,  thereby 
'liniinishing  tlie  valiie  of  the  premises — Hela, 


that  such  chan;.'e  of  level  constituted  a  partial 
expropriation,  and  gave  to  the  lessee  a  right  to 
demand  a  diminution  of  the  rent  or  the  resilia- 
tion  of  the  lease,  ami  also  a  demand  against  the 
corporation  for  damages.  Molz  v.  itolliweU  d 
al.,1  Q.  L.  R.  64,S.  C.  R.  1875. 


EXTRADITION. 

T.  Baii,,  698. 

II.  CoM.MiT.MEXT  Under,  699. 

III.  EviiiEXCK  IS  Cases  op,  700-702. 

IV.  Indictment  After,  70.S. 

V.  Jl'RISDICTION  IN  Ca.sES  OF,  704-700. 

VI.  Warrant  of  Arrest,  707. 

VII.  With  France. 
For  Embezzlement,  708. 
Power  of  Consul  to  Demand,  709,  710. 

VIII.  With  the  United  States,  711. 

I.  Bail. 

C98.  Petitioner  was  commitetl  for  extradition 
under  the  treatv  with  the  United  States.  As 
the  court  would  not  sit  at  Montreal  before 
the  lapse  of  seven  days  from  the  commitment, 
his  counsel  applied  to  the  court  at  Quebec  by 
habeas  corpns  for  hiiW— Held,  on  argument, 
granting  the  application.  Foster  exp.,3  R.  C. 
46,  Q.  B.  1872. 

II.  CO.MMITMENT  UnDER. 

699.  A  warrant  of  commitment  under  the 
Extradition  Treaty,  which  omits  to  state  that  the 
accused  was  brought  before  the  magistrate,  or 
that  the  witnesses  against  him  were  examined 
in  his  presence,  is  bad  upon  the  face  ot  it,  and 
must  be  set  aside.  Brown  ex}>.,  2.  L.  C.  L.  J. 
2.S,  Q.  B.  1866. 

III.  Evidence  in  Cases  of. 

700.  The  evidence  of  criiviinalitr  *  ^,.,jport 
the  demand  for  extradition,  mu.st  be  sufficient 
to  commit  for  trial  according  to  the  law  of 
the  place  where  the  fugitive  i.a  arrested,  and  not 
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according  to  the  laws  of  the  place  where  the 
offence  is  alleged  to  have  been  commiltci]  • 
Lamirande  exp.,  10  L.  C.  J.  280,  Q.  B.  1868. 

701.  The  extradition  of  the  accused  was 
demanded  by  the  United  States  on  a  charge  of 
arson.  The  prisoner  applied  for  leave  to 
produce  evidence  generally  on  his  liehalf— 
Held,  that  the  judei  or  magistrate  acting  in 
such  case  had  no  autiiority  to  liear  the  prisoner's 
defence,  though,  in  the  exercise  of  his  diseretinn 
he  may  hear  any  evidence  which  may  Lo 
tendered  to  show  that  the  offence  was  of  a 
political  character,  or  one  not  comprised  in  tlie 
treaty,  or  t'lat  the  accuser  was  not  to  I* 
believed  on  oath,  or  that  the  demand  for  the 
prisoner's  extradition  was  the  result  of  a 
conspiracy. t  liosenbaiim  in  re,  20  L.  C.  ,1 
165,  Q.  B;  187t. 

702.  A  copy  of  a  bill  of  indictment  fouml 
against  the  prisoner  in  the  United  States 
cannot  be  received  as  evidence  in  support  ol'a 
demand  for  extradition,  lb.,  18  L.  C.  J.  200, 
Q.  B.  1874. 

IV.  Indictment  After. 

703.  Where  the  prisoner  had  been  indicteilon 
a  charge  of  uttering  a  forged  paper — Held,  that 
it  was  not  competent  for  the  court  to  onlcr  il  ■ 
trial  by  jury  of  a  preliminary  question  raised  ly 
prisoner's  counsel,  to  the  eflfect  that  prisoner  had 
been  extradited  from  the  Unit  d  States  on  a 
charge  of  forgery.  Reyinay.Paxton,\(^]jX.i. 
212,  Q,  B.  1866. 

V.  Jurisdiction  in  Cases  op. 

704.  The  prisoner  who  liad  been  arrested 
under  a  warrant  issued  under  the  provision?  of 
the  Ashburton  Treaty,  claimed  to  be  released 
from  custotly  on  the  ground  that  the  .judge  had 
no  jurisdiction  in  the  premises — //eW,  thatihe 
Imperial  Statute  6  &  7  Vic.  cap.  76  which 
was  suspended  in  this  colony  by  the  Queen's 
proclamation  of  the  28th  day  of  March,  18j(i, 


•  By  the  Extradition  Act  of  1870,  sec.  8,  ss.  2,  (>i: 
Dominion  Statutes  35  Vlo.)  it  is  provided  tliat  a  warrant 
for  tlie  apprehension  of  a  fugitive  criminal,  wlethir 
accused  or  convicted  of  crime,  wlio  is  in  or  suspected  it 
being  in  the  United  Kingdom,  may  be  issued  by  a  police 
magistrate  or  any  justice  of  the  peace,  in  any  part  of  tlic 
United  Kingdom,  on  such  information  or  complaint,  a'  I 
such  evidence,  after  such  proceeding,  as  would,  in  Ih! 
opinion  of  tlie  person  issuing  the  warrant,  justify  th' 
issuing  of  a  warrant  if  the  crime  had  been  coinniittid  r 
the  criminal  convicted  in  that  part  of  the  United  liirt- 
dom  in  which  he  exercises  his  jurisdiction;  nnii  liyfoc.  1) 
it  is  provided  that,  in  the  case  of  a  fugitive  crimln.il 
accused  of  an  extradition  rrimc,  if  the  foreign  warrant  au- 
thorizing the  arrest  of  such  criminal  is  duly  antlienlicalcl. 
aiid  such  evidence  is  produced  as,  subject  to  the  provi-if  r< 
of  this  act  would,  according  to  the  law  of  England,  jn-lify 
the  committal  for  trial  of  the  prisoner  or  if  the  cinie '  I 
which  he  has  been  accused  had  been  committed  in  Kre- 
land,  the  police  magistrate  shall  commit  him  to  pnson. 
but  otherwise  shall  order  him  to  be  discharged.— to 

t  By  sec.  0  of  the  Statute  already  referred  to  it  \> 
provided  that,  where  a  l^igitive  criminal  is  broiifilit  W  ro 
the  police  magistrate  the  police  magistrate  sliouM  li|ar 
the  case  in  the  same  manner,  and  have,  tlu  i-arae  jurismo- 
tion  and  powers,  aa  near  as  may  be,  as  if  the  priMwr 
were  brought  before  him  charged  with  an  indictnllo 
oili.noe  ooraniltted  in  England,  but  that  the  puiioe  isspj- 
tratc  shall  receive  any  evidence  which  may  be  temlfna 
to  show  that  the  crime  of  which  the  prisoner  is  accu.'M.or 
alleged  to  liavc.becn  convicted,  is  an  oflcnce  of  8 political 
character,  or  la  not  an  extradition  cima 
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me  not  revived  by  the  paseing  of  cither  of  tlie 
provjncial  acts,  22  Vic.  can.  20  &  21  Vic.  cap  fi 
an(i,conwquently,thata,|U(igeof  the  Superior 
toiirtof  Lower  Canada  ]uu\  jiiriwliction  over 
the  several  claescH  of  otfence.«  enumerated  in 
the  treaty  between  Great  Britain  and  the  United 
Slater,  conmonJy  known    as    the   Ashhnrton 
Treaty.    Jiemna  v.  1  oiiiio  et  al.,  9  I ,  C    r  9Q 
S.  C.  1865  .£  the  Imp.  Act  33  A  34   Vic    can 
52,  sec8,  8  &  9,  &  C.  4  Vic.  cap.  25  .ec  s'      ' 
705.  The  ju<lge  of  se.ssions   ha.s  nnde'r  the 
Imwrml  Act  34  Vic.  cap,  52  power  to  take  tiie 
\^n\\m\n&ry  enqvete  in  matters  of  extradition 
and  to  order  the  arrest  of  the  accused      Kn„h,l 
in  re,  6  K  L.  213,  Q.  B.  1874  ;  C.  40  Vic    cao 
25,  sec  8  k  note  to  art.        supra  ^' 

706  And  where  the  judge  of  seeeione  wa,  in 
receipt  of  teleeratns  trom  high  persons  in  Pranio 
and  England  informing  tlie  police  and  the 
coneule  of  I- ranee  and  England  of  the  escine  of 
an  individual  whom  they  dc.-cribed,  and  a  sn  nf 
an  affidavit  of  the  German  consul  staTin^  that 
he  had  reason   to  believe  him   guiltv-w//7 

Saf^^.SS:''"^'^'^'"'''^  '""-'->  S 
VI.  Wakrakt  of  Arrest.' 

707.  An  informal  translation  of  an  act  de 
rwwieisno  a  judicial  document,  equivalent  Z 
.^vmmof  arrest,  of  which  tho'paVty  p  Ly  „^ 
lanhe  extradition  .8  required  to  t'e  tL- l«ar"r^ 
ar-ord.ng  lolmp  Stat.  6  &  7  Vic.  cap  7,5  • 
.mmrande  exp.,  10  L.  C.  J.  280,  Q.  fi.  1866 
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be  received  In  eviuence  in  proceedini«  „„h  '""'''nay 
;ec.  14)  if  authenticated  in  tlfe  m^nn"fn"ov1.ipi''f^  "V/' 
time  be  ne  by  aw.  or  aiithi>nfi<,af„H  „.  /^m  ^'"*^"  """  'he 

if  .be  wa^J  Vnrport?loT'st^XfZ'^r^''r  ^ 
tr«te,  or  officer  of  tlie  forolan  stato  n,hL„  ii^^'  ""K'S- 
issued;  or,  if  the  depos  tionf  or  stltmpn.^  ""^  f^me  was 
thereof,  purport  to  be  oortifl od  underThe  hlnH'"„V'',''f  °J''« 
iMgistrate,  or  ofBcef  of  the  foreiffn  «?«,„»■  "^"^ff*"' 
«me,  were  taken  to  be  the  original  dODo^SHnn".'"""*.  ">» 
meat!,  or  to  be  true  copies  thereof  Mtho,-?^  °"***«- 
Jture;  or,  if  the  certificate  of  or  iudi'pt^i,,''™'^  """y  fe- 
iilt  the  fact  of  conviction  Durnoif.f^i  'locumcnt  stat- 
judge,  magistrate  or  oHice?ofPthL  ft,  JL""."'*''''  '>>'  « 
.econv.tion  too.  .^.^cl'Vr^^'lX'l" ^^ic^^^ll^. 


VII.  With  Fra.vce. 

708.  For  Emhezzlemen/.— The  Frencii  Gov- 
crnment  cannot  obtain  the  e.xtradTtion  o  a 
person  charged  with  embezzlemen  V«U- 
macher  exp.,  6  R.  I  328  S  r   la?^    i  '»   . 

of  1870,  C  3,8  Vic.  1874;  Imp.  Act. 

titL^n '-/""'^r^  ^''"•"'' '"  Demancl.-On  a  pe- 
tl^onof  oneLamirande.  committed  for  e.xtm- 

yic.  cap,  75  tlie  consul-general  of  France  was 

tivr'r;i,ni  '■^T";^"''>n  'or  .tl'e  surren.Ier  of  a  fugi- 

I       spec  e    .?   °'  ""^  ^i"""*^  ^'"  ^*'*"''  «''0  i8  in  or 

be  made  ,?"^'."  "'^^'""«^  Kingdom,  shall 

recognized  by  the  secretary  of  state  as  a  diplo- 
.aoi  dd  dc  34  Vic.  cap.  o2,  sec.  7. 

VIII.  With  the  U.vited  State.-^. 

.    '^1  !•.  The  Imperial  Act  of  1870,  .sec.  3,  se  2  iq 
Gr?a?'Rr'r  •"'"'  '^.-^-i^ting  treaty 'between 

L"';rj.l6tQ%"-l874^''^"'*''"'''-'"^^ 
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FABRIQUES 547 

FACTORS 547 

FACTUM 547 

FALSE  BIDDING 547 

FALSE  ENTRIES 547 

FALSE  INVOICES 547 

FALSE  IMPRISONMENT 547 

FALSE  PRETENCES 547 

FEAST  OF  ST.  MICHAEL  ...  648 

FEE  OF  OFFICE 548 

FEES 1-46    548 

FELONY 47-48    554 

FENCES 555 

FERRY 655 

FIERI  FACIAS 555 

FIGURES 49-51    555 

FIN  DE  NON  RECE VOIR....  555 

FINES 555 

FIRE 556 

FIRE  MARSHAL 52-56    556 

FISHERIES 57-59    556 

FIXTURES 557 

FLOATING  DOCK 557 

FOLLE  ENCHfiRE 557 


FORCE  MAJEURE 

FORCIBLE  ENTRANCE 

FORCING  DOORS 

FORECLOSURE 

FOREIGN  BOND 

FOREIGN  COMPANIES 

FOREIGN  COUNTRY 

FOREIGN  JUDGMENTS 

FOREIGN  RECEIVER 

FOREIGNERS 

FORFEITURE 

FORMALITIES 

FORM 

FORWARDER 

FRANCE 

FRANC  ET  QUITTE 

FRAUD 

FREE    AND    COMMON    SOC- 

CAGE 

FREIGHT 

FREIGHTER 

FRENCH  CONSUL 

FUNERAL  EXPENSES 


63-65 
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ii". 
io'i 
653 
659 
55} 
650 
55& 
551) 
559 
659 
659 
551 
559 
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82-87  5i;2 
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FABEIQUES— S<?e  CHURCH    FAB- 
RIQUES. 


FACTORS— -See  AGENCY. 


FEAST  OF  ST.  MT"'t\EL. 
I.  Tithes  Reckoned  Fbo  TITHES. 

FEE  OF  OFFICE— See  EVOCA- 
TION. 


FACTUM— See  APPEAL. 


FALSE  BIDDING— See   FOLLE  EN" 
CHERE. 


FALSE  ENTRIP:S— 5ee    CRIMINAL 
LAW. 


FALSE  IN  VOICES— See  CUSTOMS 
HOUSE. 


FALSE   IMPRISONMENT— See  IM- 
PRISONMENT. 

I.  Action  for,  see  ACTION. 


FALSE    PRETENCES— /See    CRIMI- 
NAL LAW. 


FEES. 

I.  In  Insolvent  Matters,  1. 

II.  Of  Advocates  and  Attorneys,  2-17. 
HI.  Of  Bailufs,  18-23. 

IV.  Of  Commissioner  in  Contested  Elec- 

tion Cases,  ?4, 

V.  Of  Court,  25-29, 

VI.  Of  Experts,  30,31. 

VII.  Of  Guardian,  32,3;!. 

VIII.  Of      Judges      of      VicE-ADMiBii.iv 

Court,  .34. 

IX.  Of  Public  Officer,  35. 

X.  Of     Registrar      of     Vice-Adshbuh 

Court,  36. 

XI.  Of  Sheriff,  37-40. 

XII.  Of  Surveyor,  41. 

Xiri.  Of  Vice-Admirai.tv  Court,  42. 

XIV.  On  Pleas  to  the  Merits,  43. 

XV.  On  Return  of  Writ,  44. 

XVI.  Recovery-  of,  when  Paid,  45. 

XVII.  Of  Registration,  46. 

I.  In  Insolvent  Matters. 

1.  On  an  application  to  revise  the  taxation f 
a  bill  of  costs— /feW,  that  the  protliouot"} 
should  not  allow,  on  the  contestation  of  tM '" 
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solvent's  application  for  diacliarge,  a  fee  on  art!- 
culations  of  facts  or  an  appearance  as  counsel 
at  enquite,  under  tlie  tarW  in  force    .in.ln^  ,i  i 
Insolvent  Act  of  1869.     InX^TrelZr 
&Prome,  20  L.  C.  J.  184,  sf^C  1876  ^''^ 
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II.  Of  Advocates  and  Attorneys. 

2.  In  an  action  bj;  an  advocate  for  tlie  value 
of  professional  services  rendered-//eW  flmf 
he  could  recover  on  a  guantum  metuil  for  such 
professional  services  as  were  of  a  nature  suffi- 
cientl.v  defined  to  come  under  a  regular  rate  of 
charges,  but  not  for  services  of  an  indef  f.ite 
kind,  such  as  consultations,  etc.,  for  whicl.  le 
rate  of  charge  was  arbitrary.  Devlin  v  r.  . 
bkly,  2  L.  C.  J.  182,  S.  C.  1858.  ^""'" 

fio?"  "",'1°"°"  '°  Ti'"*^'  "'<•  fnxi'ion  of  a  bill 
of  costs,  on  heground  that  the  attorney  of  plain 
tiff  was  not  entitled  to  a  full  fee  as  "in  a  -o 
tested  case  on  the  nierits-i/eW,  that  the 
inotion  must  be  rejected,  as  a  doinurrer  is  a 
plea  to  the  merits.  Normand  \ .  Hunt  91  rV 
405,  S.  C.  1859.  '  ^ ^-  ^■^■ 

4.  And  on  a  motion  to  revi.«e  tlie  prothono- 
tarv  s  taxation  of  the  defe.uiunt's  bill  ,^  co  °  - 
Hdd  that  no  fee  for  re-hearin.'  would  be  al- 
lowed,  unle.s8  here-hearing  too1<  place  by^ne- 
cm  order  of  the  court,  and  to  enaCle  the  col7 
lube  more  u.|y  in  brmed  of  the  case.  Bost^'ll 
V.  Lloyd,  IH  L.  C.  I{.  18,  S.  C.  1862        ■°°'""«" 

0.  And  in  another  case  up,j„  tlie  distribution 
ol  money  levied  m  execution-//,;,/,  that  the  u 

6.  Where  a  client  Mipplied  his  attorney  ad 
<to«wit  1  money  to  cany  on  his  suit  and  nt  the 
lermnmtion  of  tl.e  suit  brought  a  dema  ,"0  e- 
cover  the  money,  the  attori,?y  having  been  ,,, id 
111?  ta-wi  co.sts  by  the  other  mh—Held  t  1 L  o 
attonioy  had  a  riglit  to  ofl^set  s„d7den  J  /  .^ 
lievaueo    lis  service  rendere,!  in  the  ca  e,  ovtT 

ci^Sa^rSoSi^iiiSrS't^tt 

Wished  lis  case  carried  on  with  .1  lige  ce  c„  « 
V^me,  and  that  he  would  pay  all  neceS 
xpense.s  gives  to   the  uttonie  ■  a  ri.dit  to  .1 

8.  Several  parties  signed  an  agreement  an- 
nzm.  an  advocate  to  take  cenain  p    cee 

"nder.    Jb    '^    ^'"  ''"^  ^"^^^  incurred  there- 

"^ing as  such  h,'l  «  I,?    "'^'"^^'^e am! atlorney, 

^'haRisentl  li       i"""?**^^'  «"'l  on  his  own 

"'pens,   upon  taxation  of  costs,  to  the 


&2LcL.'J.i22%^C^"S•6*^'^•^•^'•^''^' 
fro  n  li  cTnl'on?"  "''T'^  ^«"°°t  ^o^^r 
verbal  e'vid  of  U.r'Se" o?*''""'  ""'^  l'^ 

rej?es^rta"tive?nrl  '"■""«'"  ''<'^'"»  «?«'"«*  the 
lb  e  Srder  0/  Lh',"?  '^'';"l*'"'>'ed  to  death 
his  services  rem  erpt"''.*'''^'.'"''  ""^  ^'"'"^  of 

fives  for  t  e  v«?         ■  "*^'','"''  '"«''  representa- 

Fep.<  in  ti.o  u..  •  A  J^arirt  of  Advocates 
the  ax.  on^f^If'^''  ^^''--''fl'-ulJ  t'e  entered?. 
ai.  &  Ike  Corporafnm  of  the  VUlu,,^  r,fi^ a 

»i;z:=:iR=.i*~T^«:;^ 

l^f'""'"'  ««  «'•  >  •  Bourdon,  17  L,  C.  5. 85, C.  C 

ibre  a^      .    ^'i;  ',"  "  «"^«  "'''<'''  was  tried 
,1.1,  °  Ai         •*  ^^'^  ''^'''V'ces,  at  forty  dollars  11 

tract  or  o„  a"  ;,„,  LT  .   T'       '"^"^  °"  "^  ''O"" 

repelled  by  the  relatfon  o?    "''    '^  f.^ntract  was 
fr^re.,  J,  b/th:'^^;,.:; /ll^  e^^^S^oIra"; 
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niul  lliat  although  a  great  length  of  time  had 
iiitorvencil  hotweeii  the  flret  and  second  trial, 
no  mention  was  made  of  remuneration,  Amyut 
V.  Gu(jy>'H.l.L.  R.  J  1,  Q.  13.  187U. 

III.  Of  Bailiffs. 

18.  On  a  motion  to  revise  a  taxed  bill  of 
costs — //<•/'/,  that  the  bailiff  in  reckoning  the 
distance  travelled  in  the  service  of  a  siibjuTena, 
cannot  count  from  the  court  house  but  from 
ills  domicile,  and  that  even  when  he  hag  to  go 
to  or  return  froin  the  court  house  to  get  or  re- 
turn the  Hubprt'na  served.  Lozeaii  v.  C'uti,  1 
R.  L.  49;S.  C  7H,sec.  4,  C.  C.  P. 

19.  And  held,  aho,  that,  although  the  plain- 
tiff resided  in  a  different  jjart  of  the  district 
from  that  in  which  the  court  house  was  situ- 
ated, the  PubptPna  or  service  should  have  been 
returned  bv  mail,  and,  if  the  bailiti'  chooses  to 
travel  the  distance  himself,  he  can  only  be  paid 
by  the  party  employing  him.    lb. 

"20.  And  held,  atso,  that,  in  a  general  way, 
this  applies  only  to  tlie  services  of  subpa>nas, 
and  to  such  services  as  requires  the  presence  of 
the  plaintiff  to  receive  instruction.     lb. 

21.  A  bailitr  charged  with  a  writ  of  execution 
who,  for  insntlicient  reasons,  fails  to  act  upon  it, 
is  not  entitleil  to  his  fees.  Croteau  v.  Ginyras, 
1.3  L.  C.  R.  201,  C.  C.  1804. 

22.  And  in  another  case— 7/eW,  that  a  bailitf 
will  not  bo  permitted  to  charge  mileage  from 
his  place  of  residence  to  the  place  wliere  a  writ 
'erved  by  him  is  returnable;  nor  will  he  be 
permitted  to  charge  mileage  in  the  same  man- 
ner for  remitting  money  levied  under  execution, 
his  duty  being,  in  the  first  place,  to  transmit 
his  return  by  mail,  and,  in  the  second,  to  trans- 
mit the  moneys  liv  post  office  orders.  BoswtU 
V.  Belpcau,  15  L.  "C.  R.  22,  C.  C.  1HG4. 

23.  A  bailitf  is  entitled  to  n  double  fee  when 
he  is  obliged  to  return  a  second  time  anu  effect 
a  service,  in  consequence  of  the  absence  of  the 
defendant  from  his  domicile,  provided  he  waits 
a  reasonable  time  for  his  return.  Bruiielley. 
Chagnon, 'I  ll.h.  129,  C.  C.  1870. 

IV.  Of  Commissioner  in  Conte.«ted  Elec- 
tion Cases. 

24.  The  petitioners  in  cases  of  contested 
elections  are  jointly,  not  severally,  liable  to 
the  sitting  member"  for  their  half  of  the  com- 
missioners' fees  paid  by  the  sitting  member. 
Lamfre,fih,  ct  al.  ik  Guevremont,l  L.  C.  L.  J. 
59,  Q.  B'.  1865. 

V.  Of  Covrt. 

25.  Held,  thai  all  fees  to  be  taxed,  in  r.ll  cases 
institutal  previously  to  the  new  tariff,  should 
be  governed  bv  ihe  provisions  of  the  old  tariff. 
The  Clerk  of  the  Circuit  Court  exp.,  1  L.  C.  R. 
105,  C.C.  1851. 

2t).  On  an  action  by  tlie  plaintift's  advocates, 
against  the  sheriff  ofthe  district,  to  recover  the 
s\im  of  three  sliillings  and  fourpence,  alleged  to 
have  been  overcharged  on  a  writ  ot  execution — 
Held,  that  the  100th  sec.  of  12  Vic.  cap.  38, 
which  empowers  the  judges  of  the  Superior 
Court  to  make  a  tariff  of  tees  for  the  advocates 


and  otlicersof  justice,  speaks  entirely  of  utiii;,r- 
mity  in  the  practice  .ind  proceedings  of  il.i 
court,  and  not  in  the  fees  of  office,  and  tlwi 
the  uniformity  spoken  of  inthe  preanible.it'ilif 
section  in  question  directs' a  general  and  nut 
such  an  absolute  uniformity  to  be  inainlaiiul 
that  the  slightest  variance  would  produce  a 
nullity  in  the  whole.  Chabot  el  <il.  v.  SmtU. 
1  L.  C.  R.  4.'if,,S.  C.  1851. 

27.  And  held,  al.«o,  that  the  tariffs  relatiiij;  o 
the  fees  ofthe  several  otficers  of  justice  cmiU 
be  promulgated  in  different  and  distinct  liucn. 
ments,  and  that  the  order  continuing  the  tiiri;t 
of  the  prothonotaries  as  valid  or  invalid  i.uii;| 
not  affect  the  tariff  of  the  sheriffs,  bailiffs  ani 
other  officers.     lb. 

28.  Ami  held,  also,  in  appeal,  that  a  practising 
attorney  could  not  recover  from  a  sheriff  a  fee 
of  office  received  in  and  by  virtue  of  a  lari;!' 
pronuilgated  by  six  of  the  judges  ofthe  Superiiir 
Court,  111  obedience  to  the  aUive  section,  lia 
that  tlie  receipt  of  such  fee,  in  the  case  in  .|ue>. 
tion,  was  justifiable,  and  the  judgment  of' ilu' 
court  below  was  confirmed.     lb. 

29.  In  an  action  against  a  firm  of  advocaif:, 
by  the  clerk  of  the  Court  of  Ap^jeals  in  tlie 
name  of  the  Crown,  tor  certain  olhce  less  anl 
taxes, mentioned  in  the  tarirt'of  thecourt,  Hiiich 
fees  and  taxes,  it  was  alleged,  formed  part  oi'tlie 
fund  known  as  the  Fee  fund  — Ihht,  that  the 
fee  of  office  and  taxes  payable  to  the  Clerk  vi 
Apjieals  belong  to  and  form  part  of  the  reve- 
nue of  the  Crown,  and  that  the  ri;.dit  of  actiwi 
for  the  recovery  of  such  fees  and  faxes  \\w 
vested  in  the  Crown  alone,  and  not  in  tlio 
Clerk  of  Apiieals,  wdio  was  siiniily  the  agent 
for  their  collection,  lieqiiia  v.  tlult  d  «/.,  1! 
L.  C.  R.  306,  C.  C.  1862." 

VI.  Of  Experts. 

30.  A  surveyor  is  entitled  to  his  tees  and  (];■• 
bnrsements  from  Ihe  party  who  nanied  him  ex- 
pert, although  the  report  has  been  set  aside  I'v 
the  court  on  the  ground  that  the  e.xprts  were 
not  sworn.  Brudi/ v.  Aitchisuii,  1  L.  C.L.J. 
112,  S.  C.  18t)5;  ;!44  C.  C.  P. 

31 .  And  held,  also,  that  the  tariff  establichfl 
by  C.  S.  C.  cap.  77,  sec.  lOS,  hy  which  the  time 
of  a  provincial  land  surveyor  attending  a  coiiri 
in  his  professional  capacity  is  valued  and  taxei 
at  four  dolhirs  a  day,  may  be  disregarded  byllif 
Court,  and  the  sum"  reduced  in  the  discretion  oi 
the  judge.     lb. 

VII.  Of  GvARniAN. 

32.  A  voluntary  guardian  cannot  claim  f«.«. 
Miller  V.  Bourgoin  &  Holland,  17  L.  C.  J.  15"', 
S-  C.  1873. 

33.  The  defendant  in  the  case  is  not  liablf 
for  the  guardian's  lees.  Dooly  v.  nyarsoii  1 
Q.  L.  R.  219,  C.  C.  1875. 

VIII.  Of  Jvdoes  of  VicE-AoMfRii" 
CorRT, 

.34.  The  riglit  ofthe  judges  of  the  Vicc-AJiiH' 
ralty  to  exact  fees  is  of  ininieniorial  u?ago, 
intixKluced  into  this  country  after  the  ConqiiH. 
Wilson  V.  Kerr,  S.  R.  341,  "K,  B.  1828. 
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FEKS. 


IX,  Of  Pi-Bi,ic  OFFrcER. 


35.  No  fw  of  office  can  U- exacted  l.vn  ....n- 
officer,  unlea.  o.Hul.li.shci  bv  kgL  ?ve  !  '  1? 
,„ent,  or  by  ancient  u-aj;e,  which  pre.u,  mscH 
i,.o sanction  ol  le«,.s  atnc  authority,  H,„),ac- 
i,.n  for  nioney  lm,i  and  receive:!  will  lie  fi  ^ 
P.xort„tant  fees  ,,a,d  to  customs  honsc  otli^iul" 
aii-i  intlienaineolanownei'ofa  ves-el  >.ltj,  i' 
M,d  by  the  nmster.  I'riceV  y'm  ;»  s  "t/' 
l-li,  K.  B.  1825.  -'«'U«/,  b.  11. 


XI.  Of  Sheriff. 

37.  Where  the  sheriff  refused  to  conmlv  with 
H  rue  taken  aga.nst  hnn  by  an  oj.po.sant  toe,  - 
pi  I, Ml,  to  return  a  writ  of  execution  de  M 
m  liio  cause  and  the  opj,o,sition  file,!  thereto,  o„ 
thejrround  tlm  hi.,  fee.s  and  disbursements "ij" 
not  m\-Hdd  that  1,18  pretensions  were  un^ 
lounded,  and  tliat  he  was  oblii'ed  to  n,nUn  m 
ntiirn.  Wilson  v.  Brown  &  Jifown  l\  C  {'* 
2^4, S.C.  1857.  >^^iou,i,  i  L.C.J. 

38.  And  in  anotlier  case  where  appeal  was  had 
oni  ajudgnient  of  the  SuDerior  (U,.,  .j:  .  .""' 


FELONV.  064 

XII.  Or  Si-RVEYOK,  .lee  Or  Expebts. 
faul^nVhem„"ir'';Z^^,,9".''^^^         a    notable 

Xln.    Of    VlCt-Al),MlKAI.TV    COIRT. 


X.  OrKFtusTn.vR  of  Vr.k-Aom.r.i.tv  Cot-R. .     2  WillfaS V.' cK;'"V/':  !!'r  i'l"^."'"'  ^^'«'"»' 

in  the  Vicp.A.i...; ';../;. '''.'■:''''''''.'^'»'iient  of  fee 


''ive  V    II  tlie  kiii.r  u,."i  ■"^"''^'^P^twiexclu- 

.-;);,^bi!::,.Si'^x  C's;t:;;:;^/'"'""t'''" 

revoked  without  nmkinKanoth.rjt  '";■,'''?  ^''" 
pctent  to  the  court  to  avVir/l ,         '  ""'  '=*""- 

its  officers.     7V  J  hnTu   ''"'""'">•  """-uit  to 

VA  ?/'«  ^"«<io«  *. re,  S.  V.  A.  C.  140,  v'.  1  C.' 
XIV.  O.v  Pr,KA,s  TO  THK  Merits. 

''i^v,bift!::;;:-.n'n;l''"''^''°""»'^" 

lias  been  already  tiled   nn.^,''"'*''^' ^^"^^Pt'o" 
clorkwithouu!:^,''it;tj'.^^'4^7-;veJM^^ 


..... """•'  V'"'"--  n  iiere  appea  was 

from  a  judgment  ot  the  Sunerior  Court,  dismiss 
iiH  against  an  attorney 


ing  an  action  by  the  .sher,.,  u..ai„st  »„  „„„,., 
I  .orecover  tees-^.W,  that  aifatto  ney  ^  S 
was  persona  ly  liable   to  the  sheriribr    ud 
ta  and  disbursements,  on  writ.s  of  execiuio 
I'sueJ  on  the  fiat  of  tlie  attorney      fl«,^,!,  '      ' 
I  g,/«r,  1  L.  C.  J.  «0  &  7  L.'C:  H^S.'q  B.' 

,  39.  The  sheriff,  under  a  writ  of  attaohment 
■11  revendication,  seized  certain  moyeables  w    oh 
«ere  in  the  po8se.s.sion  of  the  defen.Iant    an 
"Inch  on  petition  of  the  plaintiff  before  the  ^e 
rn  01  the  wnt,  were  ordered  to  i^  sold    Part  of 
ilie  proceeds  was  paid  by  the  orderofthe  cour  to 
luntorven.ng  party,  a  priyileged  creditor   and 
N.e  balance  remained  In   the%herirt'"  hkru  s 
iThepart.es,  plaintitf  and  defendant,  atte  wank 
enier^  into  a  settlement  before    K?tarehv 
hhic  the  plamtitf  agreed  to  withdraw  hssuif 

I  »™s,  uiouglit    the  balance     nto  courf    .....i 
«l  of  IheTu  rS  ?hat  he 'l*^  """  ^'t^] 


m. 

iweives  the  mom  if';'  ^'T%  '^^''^'''  ''^ 
I'l'e manner  prSb!'..  ^""Ji^,  "  S'^*^"  '" 


XV.  On  Retdrn  of  Whit. 

XVI.  Rbcotery  uf,  when  Paid. 

.ee'Sai?ra  barriste"r  ^Be^T''"'^^"^  --^--r  a 
de  teg.  471,  KB   1809^         ""-  '^''"*''  ^  ^«^- 

XVII.  Or  Registration. 

^eathtsTiSrinZ  ca[!r!''  '']  ^^^?'  "^  '"^^  f"' 
office,  and  ail  sums  :o:lacteV'?''°r''''^  "'  'V« 
recoyered.  DmnontZ  T  l  ^  '""  ,"'*y  ^'« 
Q-  L.  K.  218,  S.  C:''lS^2\66SrC  ■  C"''    ' 

FELONY. 

},  Nkw  Trial  i.v  Cask-s  of,  47 
il.  What  i.s,  48. 

I.  New  Trial  jn-  Cases  of. 

^i'^"  JSna'f  iT    'r%'^";'   "'    <=*-'^«  of 
i_      -'''^i/''"'  V,  Daoust,  10  L.  C.  J.  221  & 

court  in  the  iCv?nr^J'-!^".4/l' «■»:''"!«  autWz^anv 


court  in  the^ProviiSf'of '^.llatf '^^'r^i?  «"'i'^i'^ «n7 
grant  a  new  trial  in  mv  „  mf  ,»i  L'^"'''L^"=„'°  <"der  or 
mucli  of  any  of  'Irn  Mid  Ztl  <  ^'  I*""  ''«•  ^nd  so 
regards.auy  eonviciion  tdtftor  fhi'f'"'}'  '^P*"'""'  ^ 
uf  this  Act  »  »  •  hiff  .,;;^»i  .  .  ^*^""""K  Into  fornn 
construed  to  prevent  thi.^J"' ''"''' ^e*'"''" '^«"  be 
offender  for  the  same  Sm.,!p^  .eubsequ-nt  trial  of  the 
victlon  is  decared  bad  f  r  .n"  ""^  "'^  «''>ere  the  con^ 
former  tria'  a  milliiv  so  thJ,  m^  '"""'^  *'"'=''  'nak<«  the 
tl>e  case.    c.  »i  &  i'vio'^       '^eTIo  "  '1^'  *"*' ^ 
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FINES. 


J.  70  &  2  L.  C.L.J. 


16L.  C.R.685&1  L.C.  L, 
29,  Q.  B.  18t)6. 

II.    WUAT  I.S. 

48.  Where  action  of  (laTuBfics  was  brought  fur 
apeault— //eW,  reverpins  tlie  ju(l>;inent  of  tlie 
court  below,  that  words  In  tlic  (leclaration  cliarj:- 
ing  the  defemlanta  witli  assault  and  battery,  with 
intent  to  do  grievous  Inxhly  liarin,  do  not  neces- 
sarily constitute  an  action  for  telonv.  Litmothe 
V.  Ckemlier  et  al.,  4  L.  C.  K.  IGO,  Q.  B.  1854. 
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FIRE. 
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I.  Liability  of  Cabrieus  for  DAMAfii  bv, 
see  CARR1P:KS,  Liability  (Jf. 

IL  Liability  ok  Lf.sske,  see  LESSOR 
AND  LESSKK. 

IIL  Liability  of  PuorRiEToii,  see  D.VM- 
AGKS. 


FENCES. 
I.  As  Boundaries,  see  ACTION  EN  BoRNA(iE. 


FERRY. 
I.  Right  of  see  BRIDGES,  Privilege  Cox- 

CERNINO. 

FIERI  FACIAS— ^ee  WRITS. 


FIGURES. 

I.  Use  op 

In  Bailiff's  Return,  49. 
In  Jurat,  50. 
In  Pleading,  51 . 

I.  Use  op 

49.  In  Bailiff's  Return.— On  a  motion  to  dis- 
charge an  opposition— //e/d,  that  the  twenty-sixth 
Rule  of  Practice  of  the  Circuit  Court  with  regard 
to  figures  used  in  return  of  services  is  not  d  peine 
de  mdliti.  Lamothe  v.  Garceau,  13  L.  C.  R.  88, 
Q.  B.  1862. 

50.  In  Jurat.— Vn  a  motion  to  quash  a  writ 
of  capias  on  tlie  ground,  among  other  things,  of 
the  irregularity  of  the  jurat— fi^eW,  that  the  day 
of  the  month  or  of  the  year  being  written  in 
figures  in  such  jurat  was  sufficient. — Berry  v. 
.^aw,  13L.C.R.  1,8.  C.  1859. 

51.  In  Pleading.— Where  in  a  declaration  the 
amount  demanded  was  expressed  in  figures— 
Held,  that  an  exception  to  the  formwould  lie, 
and  the  action  be  dismissed  on  such  exception, 
though  not  appealable.  Rivet  v.  Poisson,  11 
L.  C.  R.  490,  S.C.  1861. 


FIN    DE    NON    RECEVOIR— See 
PLEADING. 


FINES. 

I.  For  Contempt,  see  CONTEMPT. 

II.  On  Members  of  Municipal^  Council^  fob 
IvEFUSiNO  TO  Sit,  sec  MUNICIPAL  COR- 
PORATIONS, Liability  of. 

III.  Under  License  L\w,  see  LICENSE 
LAW. 


FIRE  MARSHAL. 

I.  CoNSTITl'TIOSAMTY  OF  ACT  CREATING,  52. 

II.  Powers  of,  53. 
HI.  Rights  of,  54,  55. 

IV.  Witnesses  Before,  56. 

I.  Constitutionality  of  Act  Creatinu. 

52.  Where  a  per.«on  was  imprisoned  by  tlic  lire 
cominissiuner  on  a  charge  of  incendiarism,  and 
petitioned  tor  his  release  on  the  grouiui  tiiat  the 
statute  creating  the  office  of  fire  inarsi.a!  was 
contrary  to  the  Confederation  Act,  inasiniali  as 
it  established  a  criminal  proceiture,  whicli  ly 
said  act  is  confined  to  the  Federal  Parlianieni 
—Held,  that  the  statute  in  question  had  no 
reference  to  criminal  procedure,  and  is  perfectly 
constitutional.  Dixon  exp.,  2  R.  L.  231  Q.  B'. 
1872. 

II.  Powers  of. 

53.  The  iX)wer  of  iniprisoning  a  defendant  on 
suspicion  of  incendiarism  is  exerci.sed  by  tlie  lire 
marshal  in  his  capacity  of  magistrate,  estat- 
lished  by  the  local  legislature.    lb. 

III.  Rights  of. 

64.  Where  by  the  statute  31  Vic.  cap,  32,  the 
fire  marshal  is  directed  to  institute  an  investiga- 
tion whenever  a  fire  takes  place,  the  cft«l  of 
such  investigation,  when  there  is  no  insurance, 
to  be  paid  by  the  city  treasurer  on  the  certi- 
ficate of  the  chief  engineer  of  the  tire  depart- 
ment that  the  investigation  had  been  heM 
within  five  days— Seirf,  that  the  chief  engineer 
was  not  legally  obliged  to  grant  such  certificaie 
on  simple  demand  therefor,  and  without  proof 
that  the  fire  had  occurred  and  that  tlie  fire 
marshal  had  made  investigation  into  the  cau-e 
of  it  within  the  prescribed  period,  iliwto  v. 
Bertram,  13  L.  C.  J.  157,  C.  C.  1869. 

55.  And  held,  also,  that  the  chief  engineer 
was  not  liable  to  be  sued  personally  for  the 
recovery  of  the  fees  intended  to  be  coverrf 
by  the  certificate,  and  that  the  only  legal  mode 
in  the.  premises  was  a  writ  of  niandanius'.   lb, 

IV.  Witnesses  Before. 

56.  A  witness  summoned  before  the  fite 
marshal  on  a  charge  of  incendiarism,  may  refuse 
to  answer  anv  question  that  will  tend  to  crimi- 
nate him.    bixon  exp.,  2  R.  C.  231,  Q.B,18i2. 


FISHERIES. 

I.  Rights  of  Foreigners,  57, 58. 

II.  Trespass  on,  59. 


'mgafi.Etia#8w»fci.'.MiJmji 
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567  FORCE  MAJEUKE. 

I.  Rights  of  Foreigners. 

67.  In  ft  case  promoted  bv  dm  o»»„ 
generBl,  before  the'  Vice  Adi.ifral/i  r^  TT^ 
Olegal  Mung-Held,  that  a  fi!^-  """■'' '"'" 
,)leg.ll7/i«h;ng  i„  British  wafers  wtlnnT"'' 
miles  of  the  coMt  of  Canada  and  nn/'^'T^? 
»ccordiDKto  the  Jaws  of  tKited  Kil^'r'''^ 
oiCanJa,  and,  not  having  a  Hcense^fn  «'.?"" 
contrary  to  the  provisions  of  r«n„^;  i*  ''^''' 
P«rlia.nent,  31  Vic.  cap  fil  &  g^vr  ^''',2'' 
,m.n  be  declared  to  be  forfilTed  Th.  T'  ^^5 
Gilkrtinre.,  2  S.  V.  A.  C.  67  V  A  C  "mf 
08.  And  ,n  another  case  a  cl^in  for  a 
schooner,  being  a  foreicn  vpsooI  .„  '""^    * 

rejected,  and  forfeirrf  declared  for'fiJP'  ""•  ' 
CMsdian  waters,  contrary  to  the  fi«bi'"f  '" 

II.  Trespass  on. 

59.  To  support  an  action  for  a  trespass  on  n 
fishery  on  the  banks  of  the  St.  Lawrence  Droof^f 
possession  by  tt  e   from  dm  p    ''^"^F  Pi^ool  ot  i 

,  m.   Manly.  LefebZ  etavTZ  '\''?^''- 
\  354, K.  B.  1816.  "'''  ^  ^^^-  <^e  Leg. 

FIXTURES. 
I  oA™".''"*  LESSOR &LESSEE,  Right 
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11.   Wn.tT   IS 


FLOATING  DOCK. 

ILEGK,""""''  ""   ^™''°'»  »'''  ^^«PRIVI- 

|FOLLEENCH£^S,eSALE,JuDi. 

CIAL. 

I.  Rru  FOR,  «e  PROCEDURE,  Service. 

FORCE  MAJEURE. 

IDmCECAUSEDBY,  60,  61. 

II.  What  IS,  62. 

!■  Damage  Caused^by. 

|i^Sis''^;rSS^2L'\^     ^ «°-« 

Ikv  which  ttio  *i  "P'^'^vj  ana  a  wind  sprane  im 
I  laiS     opeS^^^^  toVh? 

a4i:^t,?K-6y;i/cT."ii5;r; 

Fa'cSjJ^:^,"^^^^^^^^  agreed  to  de- 

Ifron,  Germanyihe  t  len  !«"««'. '"be  imported 

|«f  Montreal,  and  the  Ifo  'P"",^' '"  'Report 
|Mif«re-H-'w  „ ;/'®..^'f  8  .^-ae  lost  by  A^e 

IWantwatSble  n"';)"''*'*'''^"'^'  **>«*  the  de- 
■could  h»vs  j„Hr  )  A.P"°'-^hich  the  latter 
If^f  HthetSlf  r  "-  -le  or  glass. 


»'..''rnt  aTtlle  Poin^r*"'-  '«°  "'^  P'"'"'"?  were 
Trunk  Railway'^^ilh^i^'^'r'i  "l^  ^'"^  «^''"l 
their  destination  and  on  ^^°.^*'  'orwarde.l  to 
the  goods  the  dc"i'.nrn  s  K"  f^/  "'^  ^«'"«  "<" 
«ft<ing  up  that  l^goSn'^woi  /?'"■■' '^'">"''-''' 
station  by  a  snow  storn  .T  . '''''"*'"'^' «'  'he 
•rains  frol,,  leavi  .  'a,  'w  llT  '  P,'"??'''';''  'he 
destroyed  by  a  li?e       hi?.  ° '',''*'"''•''' «ere 

accidentonlv.aUb;  1,  •'*''  'he  result  o( 
notices  which  they  ken^  1  "f '"'"''"•''=''  ^"h 
stations  of  the  coin„nnv  A  '  "P  "'  »"  H'o 
sihle-Z/eW,  contiX'^'  It' Z"'  "'"  '•^^'«"- 
court  lielow,  that  e  •  don,.n  1  ■'""*■'""•■' t  ot  tJi- 
;vaste  waH  stor  in  h  b,,  'r''">^'  ""*'  "iton 
fre  occurred,  ai  d  h,  'hie  d  ""  '"  ,"'"'^h  the 
"on  were  de'posi.e  Si  [  T:''^'  "  ''"^■'• 
neglect  on  the  part  of  d  «  ,i.r     1°  *^^"'ence  o( 

pleaof/orre  JS»e  wat    1I  ?•'''"'.'• '*''''  'he 
V-  ne  (?,.„„,^  T'  /,.",f.;h''niis.«ed.     Huston 

1072  C  C.    '  '^''^•^••'■1^^^.  QB.  1860; 

FORCIBLE  ENTRANCE-See 
CRIMINAL  LAW. 

FORCING  DOORS. 
I.  In  Cases  of  Seizure,  see  ATTACHMENT 

FORECLOSUREl^e  PROCEDURE. 

FOREIGN  BOND. 

FoREfoNK:  "'  ^'^  ^^^•^"^'  ««  ACTION  ON 

FOREIGN  COm";I^ies_^,,  cOR. 
FORATIONS. 

FOREIGN  COUNTRY. 
I.  What  is. 


Ba'rbaJoVis  aT;eTgn?o„ntrr'"?H-^t^'  '^^^ 
">g  of  C.  8.  L.  C  can  So^'''""i'"themean- 
«eq"ently,  that  a  partly  ar'reste/,^  '"'^'  '°"- 
foundedon  adebt  contracted  in  Rarb/  '"'P'^" 
be  discharged.  7Voft,-,V7„!  I  Barbadoes  must 
L.  C.  J.  312,  s:  C  1862  ^^'  '^  '''■  ^-  ^orange,  6 

certd!EMt7is  tofr  """'w^-^  ^'^P-'^^  ''«  con- 
country    K„L  «/  ^/'T'';'^'''^'  ""^  ^  '■o'-eign 

coSLt7itfrrarrc7'-^VtoK-a  foreign 
consequentlJ°  the  debtor'^rh"  r°""'rned,  an?! 

*»eSr;?|^S^^f  ?^^'^-  I  --clSmtl^'e^^iiS^^B^ilirSE 
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FOKEIGN     JUDGMENTS— -Sec 
JUDGMENTS. 


FOKEIGN     llECEIVER  —  See     IN- 
SOLVENCY. 


FOREIGNERS— -SVe  ALIENS. 


FORFEITURE. 


1    Or  Goons  ro«  Ci-stom>;  D.-ks,  sec  CUS- 
TOMS HOUSE. 

11.    0('       MATKlMOXUf. 
RIAGli,    AUILTKRY. 


Rkihts,   see 


MAR- 


FORMALITIES. 

I    In  Ei.ectios-  Casks,  see  ELECTION  LAW 

II.  Proof  ok    Ob.^kkvaxce    ov,  see    fc.\  lU- 
ENCE,  Paroi-e. 

FORM-See  PROCEDURE. 

FORWARDER. 
I.  Liability  ok,  nee  CARRIERS. 

FRANCE. 

1.  ExTKADHioN  \yirH,see  EXTRADITION. 

FRANC  ET  QUITTE. 

I.  STipn,ATioK    OF,  IS   Dkku   of    Sale,  see 
SALE,  Eviction.      

FRAUD. 

I    A  Groukd  of  Action,  66. 
li.  A  Groi-nd  of  Capias,  67. 

III.  A  Ground  of  Ni'Llity,  bri. 

IV.  Allegations  of,  in  Pleading,  b.t. 

V.  At  Judicial  Sale,  70.  tv«t'R 

VI.  In  Claim   for  Insurance,  see  liNbLK- 

ANCE.  „   ,„ 

VII.  In  Contracts,  71,72. 

VIII.  In  Hypothecs,  73. 

IX.  In  Obtaining  Ji'i>««*:^ts,  74 

X.  Obtaining  Signature  by,  see  CRIMINAL 

XI.  On  Creditors  in  Insolvency,  see  IN- 
SOLVENCY. m-«Tr^Mts 

XII.  On  the  Customs  House,  see  CLSlOMb 

HOUSE.  .  ,. 

XIII.  Prescription  of  Action  fob,  To. 

XIV.  Presumption  of,  76,  77. 

XV.  Subscriptions     of    Stock    Obtained 

XVi.  Transfer  Obtained  by,  79. 
XVII.  What  is,  80,  81. 
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I.  A  Ground  of  Action. 

66.  Where  ft  consorvatcry  action  lin.l  ig^i,,.,! 
U't'ore  juclgiiioiit  apitiMt  a  cargo  of  Dy.-ttiTr.  lielom;. 
in^  to  det'oiiiiaiit  iii  tlie  pttrt  of  Montreal,  on  ihf 
grounii  llmt  the  (iet'emlant  was  iliniKwiii)^  ol'tlicn, 
at  a  xacritice,  helbre'ijayiiig  treight,  ami  the  dp. 
I'emhiiit,  who  residitl  in  Queliec,  e.\cei)te<l  to  the 
jurisilictiuii  of  the  court— //eW,  tliat  the  circum. 
stances  of  fraud  iiavv  rise  to  a  riglit  of  action,  an  I 
therefore  the  action  was  proi>erly  hrousilit  r 
Montreal.  Coulvmbe  v.  Lemieux,  \)  L.  (.'.J.  ;,i. 
8.  C.  1865. 

n.  A  Ground  of  C.vpus. 

67.  Where  tlie  grounds  alleged  in  an  aftiilav  ■ 
for  a  capias  are  that  the  defendant  has  concealixl. 
or  is  concealing,  his  proijerty  with  intent  toi- 
fraud,  it  is  sutiicient,  Casaeant  v.  I'aleuaud^. 
.S  R.  L.  446,  S.C.  1871. 

III.  A  Ground  of  Nullity. 

68.  An  agreement  of  compromise  may  l.e^r' 
aside  for  what  the  old  French  Law  tcrm.srfoli.r 
want  of  gtxxl  faith  in  either  of  the  contractiin; 
iiarties.  Triqqe  v.  LaealUe,  7  L.  C.  J.  85  4  13 
t  C.R.  ia2,P.C.1862,993C.C. 

IV.  Allegations  of,  in  Pleauino. 

69.  An  allegation  of  fraud  in  a  plea  i.<  m 
libellous,  and  such  allegation  will  not3up|»ri 
an  action  for  libel,  tlnless  it  be  also  alleged  thai 
tlie  i)leacon»plained  of  was  merely  made  tocovr- 
the  libellous  matter,  which  was  irrelevant  to  tli» 
issue.  Fiizsimmom  v.  Byrne  et  ux.  12,  L,  C.  K 
390, S.  C.  1892. 

V.  At  Judicial  Sale. 

70.  The  plaintiff  sued  the  defendant  tor  a 
balance  due  him  on  a  certain  immoveable  pro- 
perty with  interest,  and  the  defendant  in  com- 
pensation and  extinction  set  up  the  followinj 
tacts  :  that  the  property  then  Ixdongmg  tu  the.  r 
fendant,  lieing  about  to  be  sold  at  judicial  sale,  the 
plaintiff,  addressing  the  different  person.^  asseiii- 
bleil  to  bid,  requested  tliem  not  to  do  so  as  he 
wished  to  buv  it  in  for  the  defendant,  to  save  hiiii 
loss  and  expense  \  that  by  this  means  the  plain- 
tiff having  induced  the  bidders  to  abstain  Iroin 
bidding  on  tlie  property  it  was  adjudged  to  hiiii 
at  a  nominal  figure,  when  plaintift  causftiihe 
property  to  be  entered  in  his  own  nanie,an;l 
claimwl  it  as  his  own,  without  offering  to  give  ii 
back  to  defendant  as  he  had  promised  todo,an.l 
having  brought  action  for  the  amount  due  hiiii, 
defemfant  prayed  that  tlie  amount  clainifti  J 
plaintiff  be  declared  compensated  by  tlie  ussM 
had  suffered  by  the  fraudulent  action  ot  plaintiit 
in  the  premises,  and  the  action  was  p^^m\. 
Prowsiw.  Lcroux,  3  L.  C.  J.  323,  S.  C,  1859. 

VII.  In  Contracts. 

71.  In  an    action    against  the  defendant  lo 
account  for  the  value  of  two  vessels  ba-^ed  on 
written  agreement,  it  was  <'""^™4^'^ ' 'IL 
agreement  in  question  was  entered  "''o  "^'^ 
the  parties  with  the  intent  to  defraud  third  per- 
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FRAUD. 


IN  Pleading. 


80118— //tW,  that,  even  wore  ihi*  >i-m<.  .i 
n,ent  would  "evc.r,],..llT  vhI  ,?;*,    'r,i?«;:"'-- 
.tw.<.>  the  narti,.«  thvu,.d,J  sLTl  '  '^"'« 


null  HI    IlfVlTUlCIertfl    ttn    v/ul:  J  i   i   ■   '^. 

Mw.<.,>  the  Mr.i,.«     K.,n.,,  rorsv  /'"i^  ';"';^'"« 

1«  l.  C.  R.  I40,  P.  C  mo  *  •'*^'"''^' 

untaiii  .....  .^i^iiiai  I, ,,.  ,j^    irmul   i 

rffciiwioii  in  tlip  contmcf       l',„  /         ■  ., 

n  r   p    r  •>•)■)  o  r"  7           '  ffihn  v.  Widir.i 

13  L.  C.  J.  2JJ,  S.  C.  I8«y  ;  yyj  (^;   (.  "<""' 
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^V.S,„.SC„,HT.0N8  OF  Stock  ODTA,»KD„y 


V.  .„.  o,u,  X-.  u.  latio.  ---*'-;„,      .7«   SuhNcriptioMH  of  «tock  nl,,,,;.    1. 

M«kM>^  H  {)art^  intu.xicnt*,l   i„  order  t.      ^Ir  ''  '"'''''"'' ''''-'■ -'atei.ent  oi'*''  ^'^  ""'■ 

hiH  Nifrnntiirc  1.-,   fruinl  •..,  1  1  .  '*^     """'f"  ol  tlic  coii,.,n,  I.  ,  "  "'<^  l>"rt  ol  the 

■ioM.i,, '?he  contra..;'"",-;;:;;'.. ",p^;-"'",'  '^  I  •'i'-.'c.r.. ,;;;. ^;;  't;  ;'"i''>'  "^^ oniccr..,,,? 

r<'c.,ver«hut  tlifv  Imv,  .    ^       .'1"'''    ""*.^  "vcn 
7Vu.  (Jln,  lirirk'  Z>L^l"'u^'^^  '^'^""••^■'''  V. 


VIII.    I.N    HVPOTIIKCS. 

7.'t.  A  party   by  the   nam,,  of   .1,,^    Olfvlnr 
lavoror.henlain,i.r/«KlXr   ar      ir;i'''"''" 

d.e„,iint.ijooi,,ain;:u;!;:i£,c;':r;i:?'!:'' 


XVI.  TR,i.v3rKR  Ohtaivkd  Hv. 


n.t.u..er,u.r.ln-,an,ithe-„..no;'L        •;:;!, 


-»'t;:;s;--s;:t,:rrts!;- 


tiiKi  piiiiiiuii  ifu>n^M[  action  in  (Jm  I       *■  V 


IX.  r.V  ObTAININO  JrD(J.MEXT.S. 


■4.  Tlie  modes  of  settinsj  a«iilp  n  ;.  i 
fnunuTatnl  in  the-  C0.I0  o('  Civ     P.v? ''   ''^''''"''' 
e,vrlu.<ive,4-.lirc.cta.ti/l.'vhi.h   0^/  rr''^ 
ilie judgment  Ha,«  framhil,.,,,!,.      .  ■  "",•>■'' "  ''if't 

lHsknotle,ige.andS:,  '  .S:^;!"; VV''"''' 
itif  writ  of  .snn)n.on.«.  KeUond  I  ,1  '",'" ,"' 
L.  C.  J.  301).  Q.  B.  1874  ,  505  CC.  P.       '''  '   "^ 

Xin.  Prescriptio.v  op  Actio.v  for. 

:5.  Action  wa,s  broHcrlit  by  tlie   olainUrt- r 

ilie  re.«cis9ion  of  a  deeifof  -.II,.        P'»'"tiff  for 

•™ul,  and  thedefend     t  p  io     ;j'  Vr,^;.'-''''.^^'' 

I  only  discover.!  with^JhoTen  f-ea       ."^"^"''^ 
L.  C.  J.  207,  S.  C.  1«58 ;  2258  C.  C.  *"■*'    ^ 

XIV.  PREsnMPTio.v  OF,  see  DONATION. 

ItabeforeanvactofUnl,;     ?  '",*  assignment, 
|-«ittcd-.ff  J  that  tlu.rp    'P"'>'  '''''^  ^••^-n  <^om. 

|«imption  of  fraud  •     Va^         ?  '^'^'""''  *  Pi'e- 
1133.  '  ^"'''  ^^^  1875  sees.  130, 131 


"■-kin-  that  the    ra  kIv'i  '"'"'"t'"    "'''i^^"- 

an  accunnt  of  „ii  (i, .  ,,.      ,         '  '"  '■'''"''■'■  ''<''• 

tlio  ..aid    e.-tate    .i,c    'i'    'T'    i"^^''-"^"'    ''•om 
-//-/./,  .hat  the  tran  .;.  ''•'»"?-'  "•■'"^  ^l^'ceaso 

'"^'VII.    WlIATLS. 

to  enter  his  field    whu  I  '"l-."''«l'''or'«  cattle 

</«W,  that  his  eondiie  :.7,"'  "■';"'"'^'  "'^"'- 
tlie  sei.nr,  and  ie,t,  "'if "'''''' "^  "»*t 
^--luontly  .naliclo  1'^'  ,„r'n  ^J'l"'^'  \--^ 
'^tt  a  action  ofdama-c..  «o  1.  i^l  ' ''  ^'^'n- 
Timotv.l:  -■,,  2R,n     I   T-     o.    '"amtained. 

«'•  Th..  ,,  .intrtltnll^'*'''  ■^•'^•^^•^«l•'■ 
to  include'!,,  alM' , "e  "  -'Jr tt  'f,'  ''"^  °'"'"^'J 
iiiortKa;re.s  which  he      w  "l  .  -'"^Uf'wsion,  Hvo 

i"  favoPof  th  .  dec  a.  r  :;  ;r/'"'^'  '"'»  K''a"tcd 
^■on,ien„,ed  to  *vid  he,,  'a  |  '"7'::'.",""  »'«  I'O 
•-'St  in  the.n_y/,v/     /'  ' ''"^^  'i?  'or teit  his  i„tcr- 

tl'e  .iote,,da,,t  uouid  T  ""^  '"'"•"'  "«"  Proved 
the  mortga.^es  1  ..Hon  ,''t"'''''J  '"  '■''''"^Je 
i"t'-'-ests"tlTerc      '     sl2'!/      "'"  ''^  ''°''*"^"  ''''^ 

FKEE  AND   Cc'^oX   SOCCAGE 

MilTv:T2."""'"'   ^°«^'^  P-"  OF  THK   CoM- 

83."84^''"  "'^'-^  ''^-  -^-o^SrBjKCT  to  Tithes, 

gg  u*  iiLDtsr  60N  l-NDER  TenuRE  OF, 

V.  Sale  op  Land  Held  by,  87. 
«4  L^^"  H^^'>  Bv  Forms  Part  of  the  Cok- 

band/ncitituir/iaf'-'^;  ^'^'^^--  ^'»- 

'    "''"  a  judgment  of  separation 


!  I 


i^l 


i   :    it 


■If 


1  |, 


B63  FREE  AND  COMMON  SOCCAQE. 

from  l*il  aii'J  Imard,  a  question  arose  a*  to  the 
jH)«wt'»sii)ii  ot  a  farm  ac(]uired  during  iiiarri«i?c 
and  iicld  ill  free  and  common  Hcccaxe — Jlelii, 
on  tlie  ftutliorily  of  Wilcox  &  Wilcox,  (hco  art. 
83  ii{fiti)  and  ilie  Htiit.  20  Vic.  cap.  45,  iec. 
40,  that  the  question  miiHt  be  iioveriuil  by  the 
common  biw  ol  tiie  country,  and  therefore  the 
profjertv  in  question  woulii  lorm  part  of  I  lie 
commuiiitv.  Mmjretn  v.  Hubert,'.'  L.C.J.TO, 
S.  C.  IbflT";  127'A8ec,3,  C.C. 

II.  Land  Hem>  by  not  Spbjkot  to  Tithes. 

8,"?.  A  Ronmii  Catholic  is  not  Iniund  to  pay 
lithes  on  hind  iielil  in  Iree  and  common  soccup- 
in  the  townships.  Bul/'our  \ .  Siut<:al,i  L.C.U. 
41i,C.  C.  1864. 

84.  Rut  hchl,  later,  that  tithes  are  due  as  well 
on  land  held  in  free  and  common  noccujje  as  in 
anv  other  part  of  the  country.  Boy  v.  Bcnjcron, 
2  ft.  L .  532,  C.  C.  1867. 

III.  RioiiT  OF  Dower  on  Land  Held  by. 

85.  Prl,)r  to  the  statute  <")  Geo.  IV.  crp.  69, 
commonlv  called  the  Canada  Tenure  Act,  the 
customarv  dower  under  the  Custom  of  Paris, 
war  claiiiialili'  on  land  in  Lower  Canada, 
granted  and  held  by  the  free  and  common 
socca;ie  tenure,  and  "that  after  and  by  said  act 
the  law  of  Enjllaiid  as  to  descent  and  alienation 
was  iiitroduceil  into  Lower  Canada  as  an  incident 
of  the  lenur-of  land  held  in  free  and  common 
poccaije.  Wilcox  et  iix.  ii  Wilcur,  2  L.  C.  J.  1 
A:8L.  C.U.  34,  Q.  B.  l^bl . 

IV.  Ukiiits  of  Ki.ntsT  Son  under  Tenm-re 

OF. 

8().  Where,  duriimaijetitory  action  to  recover 
possession  of  land  held  in  free  and  common 
socca^e,  the  plaintiH'  died  intestate  during  the 
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suit— //eU,  that  the  eMest  Kon.aA  lieir  to  hit 
father,  wbh  seized  as  proprietor  of  the  land  by 
virtue  of  the  rinlit  of  primoj?eniture,  as  one  of  tlie 
incidents  of  that  tenure,  and  -had  a  right  tln'ri- 
fore  to  maintain  a  petitory  action  for  tiie  recovery 
of  the  propertv.  Stewart  &  Eaton,  8  L.  C.  K. 
113,  C.C.  1867. 

V.  Sale  of  Land  Held  by. 

87.  A  sale  of  land  held  in  free  and  coinninn 
soccage  liy  H,  under  a  (wwer  of  attornev  to  :\ 
or  partner,  is  valid,  although  not  signed  liy  the 
purchaser  therein  named,  and  altliuugli'  iiui 
executed  in  the  presence  of  witnesses  or  uijiicr 
seal.  Unmmings  v.  Quintal,  7  L.  C.  H.  131', 
Q.  B.  1857. 


FREIGHT— Sec  AFFREIGHTMENT, 
CARRIERS,  &c. 


FREIGHTER. 

I.  Action  hv.  in  Cases  of  Dispi-tf.  as  to 
Qi'ANTiTY  OF  (loons  Shu'pkd,  see  ATTACH- 
MENT IN  Uevendication, 


FRENCH    CONSUL. 

I.  PoWKas  OF,  IN  E.xtiiadition  Cases,  .?ceEX- 
THAI)1TK)N. 


FUNERAL  EXPENSES. 

I.  Liahii.itv  for,  see  HEIRS,  Liabimtv  or, 

II.  Privii.eok  for,  see  PRIVILEGE. 
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«on,a«  heir  to  liis 
ctor  of  the  land  \,y 
niture,  aHonitoi  tlip 
t  liad  b  riglit  tlion- 
tioii  for  the  reccivcrv 
;  £aton,  H  L.  c,  1{, 


I  free  and  comninn 
er  of  attoriK'v  to  A 
;li  not  si)»nci|  l.y  the 
and  although  nui 
'  witiiCHseH  or  umiIit 
i.',  7  L.  C.  H,  131', 


OK  Dispute  k%  to 
b-Ei),  m   ATTACH- 


3NSUL. 

iTiox  Cases,  s«e  EX- 


illRS,  Liability  or. 
'KIVILEGE, 


G. 


SUMMARY   OF  TITLES, 


GAMBLING ^T'o^T 

GAMBLING  TKAN8ACTION.  "      r  . 

GAME  LAWM !".';f 

GAKANT  FUKMKL ^*';' 

GAKANT  SIMPLE :,  .^ 

GAZETTE  OFFIUIELLE. .'■.'.■  rl? 

GIFTS 3  7  ';:; 

GLV ^^    .^f 

GOODS ■■••  ff'. 

^'OODwiiA ;::;  ,  .^J; 


6tJ7 
5(i7 
fiti7 


«OVEH.VMK\T  OFFICFK  ^"'"  ^'"^ 

oS'!^"  <^F  PUOHNCE: 

(JK.UVO  I'AKKNTS 

OKAND    THINK    HAiLWW 
COMPANY. 

OKEENBACKS   *^' 

Gt'AUANTLE      W 

Ol'AKDJAN      '5(17 

OrAHDIANSHIP "'■^•''    ^"^^ 

M-15    C72 


GAMBLING. 


I  Votes  Oivkn  fob,  I, 

Jl.  PliXAi.TV  KOll,  2. 

I.  Notes  QivE.v  FOR. 


!■  A  proiniMory  note   eiveii  fur  o  n.o.   i  i- 
•Ht  is  rn.ll    „l,),f„„,h    t,^  ,     ,.?e)  Va"  hi',:? 
parl.v  I,,  ,-,Kjd  taith  bwi,,-,.  niaturi  v  •  V,.  / 
I  >.  iJemin,  7  L.  C.  J.  128,  S.  C.  iVti.s.    '"''"" 

11,  Pt.VALTY  KOK. 

2.  There  is  no  penalty  which  can  be  i„fl;,,,p,i 
oiuiavorn  keeper  (or  ullowin.M'a.   blin       , 
l«se  under  tlu- Licens..  Act  ofCbe  "  1  'V ' '' 


(; IFTS-^Ve  DOXATION. 

I.  Hv  Co.NTKACT  OF  Makriaok  .3 
.  MA.Nr.u.f;,KTH,4,5.  '■^• 

"1.    lo  Ha8T.;|(i,s,  (J^  7_ 
bli„.   j         !■    «V  CONTHACT  OK  MaRKIAUE, 

"■"H  burden.    nt«l   :;;:,;:''''' V^'''^''"''>-  ^^1^'"'' 
.iz..,l  ,.,,,1    :,,.  ,'^"*?*^^''»"d  thepro- 


IGAMBLLYG     TRANSACTroX-.sVv^ 
SALE. 

GAME  LAWS. 

llVD,  ^'-VitKIAOE,  LlAUlLITV  OK  JIcs- 


jHTty  HUN  seized  ai„l '«ni"i'*!""T*^'' """  '"e  Pro- 
creditor-7/<V  /  on  t L'  '  ^^'^ ''"'  ''ypof't'cary 
^ImttlK  wantoVre.    'aZ^^^^^  "■''^ 

VPJ>'>sition   «a.  disT.i  se,      '  7'"',  i'""'  "'"'  "»• 

1804;  2U3  C   C       "'"'''•  *^  '-  C.  J.  158,  s.  C. 


WEANT  FOr.MEL-&.e  SUEETY- 

'AKANT    SIMPLE-^ee   SUBETY 
SHIP.  ^" 

^AZETTE  OFFl'^LLE-^.e  OEFI 
'  CIAL  GAZETTE. 

P-'f  before  or  afto,*i?l'"'''''"^o™oment  mav  ho  n,«j 
E;l^eMo,°5,?^  ;',Xu««  due    J„  tb^'f^rmerTal^ 
lih  r'?"'  which  any  mrtv  ,;{t"'/*'''"' ""  'iabititi, 
l,™s  appears,  f„  h=>-..._-       ^'  ^— Ed. 


n.  Ma.mai,  Gifts. 

€i<t-c:prrco:Su"t7f''^r-^  •*•-•'-' 

'■^-  Hut  />JTaJy1u'Jt  \-  ^•*''  '-  ^'  1^71. 
o''a  sun,  exceeding  H  ,y  o,'  1.  ,"'  "  ""V"'*'  '?'" 
h  witnes.se8.    Jb.         ^  ''  ""'^'  '"•'  '"ade 

in.  To  Hastahd.s. 

G-  An  adulterine  [iiiqtni-,i   i^     i 

l«74i  7G8  <k  ,S38  C   C  "  ^-  "^-  ^^'  ^'-  C 

ioi^Sa?£\^'lt'^j;:---ae.  that  the 

by  will  to"ad'ui;e';i;:'e'£:i?'  k:""'''^'^  =''^' 

i-  Dm- o.v..,ee  CUSTOMS  DUES. 

GOODS. 

J-  Pledged  bv  Aoexts,  see  AGEVCV 
^I.  bALE  OF,  see  SALE.        '^^^'^I'l:. 


|r.| 
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GUARDIAN. 
GOOD  WILL. 


GUARDIAN. 
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I.  Sai,b  of. 

8.  Where  a  person  sells  his  stock  and  busi- 
ness to  another  under  tlie  oblijiation  not  to 
transact  the  same  husiness  in  the  same  tdace, 
he  may  be  condetnned  in  daniaires  for  violation 
of  such  contract,  and  in  such  case  the  damages 
may  be  estinuited  by  the  court.  Mussicbulver- 
man,  6  R.  L.  075,  Q.  U.  1875  ;  10ti3  C.  C. 


GOYErtN^IEXT  OFFICER— 5ee  OF- 
FICER Of  Government. 


GOVERNOR  OF  RROYINCE. 

I.  Action  Aoaixst. 

9.  An  action  cannot  be  maintained  against  a 
governor  of  a  province,  while  in  the  administra- 
tion of  the  government.  llurcei/  v.  Lord 
Aylmei;  S.  II.  542,  K.  B.  1833. 


GRAIN. 

I.  HE.vriNG  oT.sec  CARRIER,  Liahility  ok. 


GRAND  PARENTS. 
I.  Liability  of,  see  MAINTENANCE. 


GRAND  TRUNK  RAILWAY  COM- 
PANY. 

I.  Status  of,  sec  CORPORATION,  Civii,. 


GREENBACKS— Sff^  AMERICAN 
CURRENCY. 


GUARANTEE— fiff".    ACTIONS  en 
Garantie,  SALE,  WARRANTY,  &c. 


GUARDIAN. 

T.  Action  by,  10-13. 

II.  Costs  of,  14. 

III.  FEii.s  OF,  15,16. 

IV.  Ll.iBIUTY  OF,  17-29. 
v.  Opposition-  by,  30-35. 

VI.  Rights  of,  30-39. 

VII.  Sionatuhe  of,  40. 

VIII.  Rule    fuu   Contrainte 
AoAissT,  41-43. 

I.  Action  by. 


PAR    Corps 


10.  A  guardian  who  has  delivered  to  the  party 
defendant  the  things  which  he  hiul  in  charge 
cannot  maintain  an  action  against  the  slieritt'  for 
his  salary.  Tardi/fv.  Shepherd,  1  Rev.  deLeg. 
340,  K.  h.  &  2  Rev.  de  Leg.  471,  K.  B.  1813. 

11.  The  plaintitt  became  the  guardian  of  a 
vessel  seized  on  the  stocks,  under  an  attachment 
in  revendication  issued  at  the  instance  of  tlie  de- 


fendant. Some  time  afterwards  the  vessel  was 
launched  bv  the  parties  in  whose  possession  it 
was  at  the  time  of  seizure,  without  any  author- 
ity. She  lav  in  port  for  fifteen  months,  ainl 
thereby  sutt'ered  considerable  damage.  She 
moreover  always  remained  rfe /ar^o  in  posses- 
sion of  the  last-named  parties,  and  the  disburse- 
ments incurred  for  the  keeping  and  cusfuly  of 
the  vessel  were  made,  not  by  the  plaintitl,  ';iu 
bv  a  brother  of  one  of  the  parties  who  held  tlip 
possession  of  the  ve«eel— i/eW,  reversing  tlie 
udgment  of  the  court  below,  (5  L.  C.  R.  1(^3  i  2 
L.  C.  R.  48)  that,  in  an  action  by  theplamtiifsio 
recover  thesedisbursements,  he  bad,  under  tlicsc 
circumstances,  a  claim  against  the  del('niluiil,ai 
whose  instance  the  seizure  had  U'cn  mude.  Din- 
niiHi  &  Jeirm/,  2  L.  C.  R.  300,  Q.  B.  1^,V2. 

12.  Agurtvdian  of  eilectsseized  in  extcutioiiof 
a  judgme'iit,  has  a  right  of  action  and  ivfovorv 
against  the  baiiitf  personally  w1k>  inaile  the 
seizure,  and  who  appointed  him  giu.rilinn,  tl.r 
the  value  of  his  services.  Courchine  >■.  (Jenc 
reiix,  1  R.  L.  433,  C.  C.  1805,  &  arts.  14  k  16 

uifiv.  ... 

'13.  And  on  action  by  the  siiisie  lor  the  iw 
pensesoftakingcareofhorses— //(.'W,l  bailie  liaJ 
no  action  against  the  saisie,  there  being  iiocuii- 
tract,  eitlier  express  or  implied,  between  tliciii. 
Dtmnerenu  v.  Giiaid,  10  L.  C.  R.  3S0,  C.  C, 
Initio. 

II.  Costs  of. 

14.  Neither  the  attorney  nor  the  bailiti' is  re- 
sponsible for  the  costs  of  the  giuu-dinn  wlio  \m 
voluntarily  accepted  the  charge.  I'laiik  \\j}f 
zeau  &.  LanijloiH  et  ul.,  1  Q.  L-  R.,  S.  C.  IBio.it 
art.  10  inj'ra. 

III.  Fees  of. 

15.  A  voluntary  guardian  cannot  claim  I'eo?. 
Miller  v.  Bnnrgouk  Holland  etal.,  17  L.  C.J. 
158,  S.  C.  1873.  ,  .     ,,    , 

10.  A  guardian's  foes  are  not  claiinalile  Irom 
the  defendant  in  the  case.  Ihinl;/  \.  Ihjumit. 
1  Q.  L.  R.  2.19,  C.C.  1875,  &  arts.  12  t^l4s«i»ra. 

IV.  Liability  of. 

17.  Under  an  attachment  for  rent,  the  liei'tii- 
dantmay  be  legally  constituted  the  gusrJiaiiul 
the  etlects  seized,  and  lie  compelled  hv  cor 
trainte  par  corps  to  prwluce  the  same,  uiile'>  If 
can  estal.dish  tliat,  when  the  seizure  first  h^m 
known  to  him,  the  effects  were  not  in  his  poff- 
sion.*  Munn  v.  Halferiy,  1  L.  C.  K.  170,  s.t. 
1850,  &  art.  29  infra. 

18.  A  guardian  under  execution,  where  ne 
effects  seized  have  been  sold  under  another 
execution,  is  not  liable  to  imprisonment  on  jh 
failure  to  produce.  Blackiston\.  l'(dton&l<"- 
ion,  5  L,C,J.50,S.  C.  1851 ;  577  C.C.  P.A 
art.  31  infra.  ■    . 

19.  On  a  rule  for  contrainte  ;)flr  rorw agian-' 
a  guardiaii-if«W,  tlmt,  failing  to  produce  ilu' 

»  TliP  ffiiardian  or  deposltarr  may  be  condeinncdfrail 
rlek  of  traprii»onra«iil  lo  pay  tl«  ";"f,,f,,'5i&iuBi:S 
took  m  clmge,  or  pay  »''>-■»'""»"' filnV  1^X^716 
tor.  lie  may,  howover,  on  esjabllsl^ng  '"»''« 
pflccts  which  he  failed  to  produce,  be  dijcusfge""!" 
payment  of  8uoh  value.  597  C.  C.  r.-tu. 


aWWiiiiWIiJ 
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good8  entrusted  to  h.m,  he  must  remain  i„  prison 
unti^  he  do  so  or  repay  their  value.     0  imeff 
McCallum  &  Clarke,  1  L.  C.  J.  158,  S  C  T/s?' 
20.  On  a  rule  against  a  sheriff  (ovMaiute 
par  corps,  on  his  failure  to  uroduce  uZZZ, 
mzed-Held.  that  he  was  treTianliaf.  T,T 
gcxis  when  the  defendant  ofJerld  "o  e  ^d  as 
ench  was  liable  there/or,  and  on  a  ru le  lb"  ,;«! 
irainte  par  corps  agttin,m  such  guani  an  it  ,'- 
not  neces,sary  to  offer  any  alternative    n  d  fi  ,1 
of  producing    the    goods  .«ei/(.,i      /j,  , 
Boston,  2  L.  C.  J.  29^,  Q  B   1858        ""*'""  ''■ 

21.  h^iihehUho,  that  when  the  guardian  l.v 
viav  of  answer  to  such  rule,  plead.s  tliat  t  e  uro^ 
nerty  was  on  y  worth  a  particular  a  no unf  it 
Lecomes  the  duty  of  tlieoourt,  avunt rairTdrJ 
tu  order  proof  of  the  fact.     lb.  """'"-/""^e  U,  oit, 

22.  And,  also,  that  in  .sueli  ca-^e  Hm  i.„,) 
0fF00i;falls  on  the  guardian      it        '  ^"''^'" 

23  Where  a  defendant  had  become  voluntarv 
guardian  of  the  effects  seized-//.^,  in  a  S 
from  a  judgment  ordering  the  rule  a.ain-t't; 
for  refusing  to  produce,  f'hat  a  volu'fta  l^.a" 
.lisn  under  such  circumstances  is  liable  to  i,,. 

24   Thl   ^'^■    ",  ^'-  S-  ^-  '■^^■^>  ^-  B-  1805."^ 
Ji.  Ihe  defendant   became  euardian  -.r  .1 
fffpcis  sp  70.I  o(   ti      •     "  "^   guuraian   of  the 
enecis  seizej  at  the  instance  of  the  claintiff 
under  a  writ  of  attachment,  and  suLe, m"    l' 
tlie    ame  effects  were  seized  an.l   sold     ,1:. 
awritof  e.xecution.  and  the  plaintiff  bioitdia 
ion  against  the  defendant,  pravin "that    , .  h 
held  to  produce  the  etfecLs  o     ,ll"t\  ^" 

iO.  A   voluntarv  "uardiim  fiilo.i    .  1 

» le.^s  than  the  amount  of  the  debt    f  1 ,  7 

have  restricted  the  liabilitv   .f  ?l, ,  '  "''."'^'"t" 

lliPrllcp..:,::  '  .  P  .'"g'^  ""der  seizure,  contrary  t" 

canno&demid  or^'^  "T'^'-^  Hrocedure'he 

«f court,    ffi  '  V   r  *7'""'?/"f  *'"'  contempt 

ho.  L..  i8(j;  ;>(,o,  sec.  6,  C.  C.  P. 
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29.  A   defendant  under    exemfir.,,  ■ 

ment  on  the  day  of  «„!»    .•  i      !  •■      ""Pr'son- 
V.  Oi'i'osniox  Bv. 

as;c"d"ti:;,^'';;;:;;;;!'^':'^--r''.--e..ized 

Jli'ardian  u  ertl  •  ,..?  ''"•?'"'  ''"'''  ^^J  'I'e 
under  the  second  a  r'.rj'S^'''^^^'^  *'""  ^^'^ 
ti.e  op|,ositio„     •  t'l,p  Planititl'  conte.sK^, 

3  L  C.  J.  i:«^s"S;:5i;  57?C  i  f  ■^'"'«^<'' 
seiled'taV'Siit;^'[J'',^[,V-"rJian.  of  effects 

1859,1  Z«„       !-'   r""'       ^'  ^-  "•  ^^^'  S-  C 
12  L:  C.  R."r58"s.  CM86r "  "' «''  *  ^"■'^'•^«"' 

al£,.JrthflSirf7"''^"''^'''-'«--' 
e^ «  .  &  //.//.,.,,  7  L.  C.  J   i:,9l''c   l'8fi^"'"' 

fucbop'oshi:    TaLrj^lTte  tH?'''  ^°  "'.'»'^« 

b.u  should  be  tried  rii;j\  as  :/^r'"''' 

obliged  to  I'en.o  4   tC^t'l'    ''■"^  ,  ''"'^     ''^'^» 
them  under  1        ,  „n«?i,r',      :;   "T'^  "'"'    ^''ke 


VI.  Rkjhts  of. 

'or  the  pavin  ',  t  ot  1  '^^  <"  "."S'  "^^  '^'■''^"'•itv 

35.1,  S.  C.  iS  Lamolai,,  9  L,  C.  H. 

g»»«";;,:rs,S',i;/*»'«.i«"„,p,.u 


'  1 1 


Mitler 

i^-y,iGT.c.j:i96X^'iS 


GUARDIAN. 

VII.   SiGNATlBE  OP. 

40.  The  declaration  in  a  prods-verbal  of 
seizure  that  the  guarilinn  has  signed,  when  he 
has  only  made  his  mark,  ia  not  acause  ol  nullity 
in  the  seizure,  and  the  giiardian  only  can  avail 
'limself  of  it.  I'm-auH  v.  Chartrand  k  Char- 
irand,  6  R.  L.  270,  C.  C.  1874;  oGO,  sec.  o, 
C.  C.P. 


GUARDIANSHIP; 
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FOB    CONTBAINTK     I'AIl     ColU'S 


VIII.      K.I.E 

Against. 

41.  On  a  rule  af:ain.«t  a  guardian  for  failing  to 
produce  the  etiects  seized  when  ricinireil  so  to  do 
it  is  not  competent  to  demand  that  the  -jiiardian 
he  held  to  lie  in  contempt  of  court,  Imt  only 
that  he  he  imprisoned  until  he  produce  the 
ettects.  Wilson  v.  Parixemi  k  I'/iilt>i>.s,l  L.L .  J  . 
25.'?  8  C,  &  Work-man  v.  Cinrke  &  Vunlop,  1 
L.  C.J.  254,8.  C.  1857;  597,  C.  C.P.  . 

42.  And  in  an  appeal  on  a  rule  for  conirmnU 
par  corps  agrinst  a  sheritl'  as  guardian— //cW, 
that  wiierethe  jdaiiititr resided  beyond  tlie  limits 
of  tlie  Province  the  court  would  order  the 
guardian  to  he  released  from  imprisonment  on 
depositing  tiie  value  of  the  goods  in  the  hands 
of  the  protlumiiturv.  Lcccrson  et  al.  X  Bo.ilon, 
aL.  C.J.22:i,Q.  B. 


43.  The  court  will  grant  a  rule  for  contrail 
without  previous  notice.*  Rodier  v.  .tftvln 
2L.C.jr305,  S.  C.  1876. 


ink 


GUARDIANSHIP. 

I.  Of  Minors,  44. 

II.  Of  Natirai.  Children,  4o. 

I,  Op  Minors. 

44.  A  curator  and  not  a  tutor  must  U'  ap- 
pointed to  a  minor  emanicipated  by  niarria-c 
Burns  et  al.  v.  Fontaine,  4  K.  L.  103,  S.  C. 
1871  ;  317  C.C. 

II.  Of  Nati-uai,  Chii.drkn. 

45.  In  an  action  en  paternilA—Held,  ihiii  the 
care  of  the  natural  child  devolves  upon  llie 
mother  until  it  is  six  years  of  age,  and  that  aiitr 
that  the  father  has  the  option  of  takiii;;  the 
child  himself  or  paying  for  its  siipport  to  the 
mother.  Dubois  v.  Hebert,  7  L.  C,  J.  29,  .'5.  t, 
lS4f);240C.  C. 


»  Coorcivp  Imprisonment  cannot  li«  carried  intoexMn- 
tion  without  a  tpocial  rule  grantod  by  tie  court. ili.r 
ppr«onai  notice  to  the  party  li^ablo  to  it  unless  fuch  part, 
abscond  in  order  to  avoid  it,  i81  C.  1. 1  .-bu. 
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H.\BEAS  CORPUS 

HAND  WRITING 

HARBOR  COMMISSIONERS. 

HEIRSHIP 

HIGH  CONSTABir 

HIRE 

HOLIDAYS 
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1.3-24 

574 

576 

25 

576 

2('.-27 

57G 
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.\rt.  Pace 


HORSES "' 

HOTEL  DIEU ^"' 

HOTEL  KEEPERS 2S-M  o" 

HUDSON  BAY  TERRITORY.  31-38  5;- 

HUSBAND  AND  WIFE ^ 

HYPOTHEC ^''-'^^  ""' 


HABEAS  CORPUS. 

I.  DlSCHARliK  UXIIER,  1,  2. 

II.  In  Civil  Mattk."8,  3. 

III.  PowKR  OF  Courts  in,  4. 

IV.  When  Lies,  5-12. 

I.  Discharge  Under. 

1.  A  disclvarge  may  be  granted 
petition  for  a  writ  of  habeafi  corpus 
where  a  defendant  is  detained  in  jail 


upon    a 

in  a  case 

under  a 


civil  process.     Fourquin  et  al,  16  L.  C.  .1.  IW. 
^•2''i^;c!flln;5;aA.eendi.c,iar,tl^n 
custotlv  upon  a  writ  of  habea.^ corpus cm«« 
arrested  a  second  time  for  the  •''■""^■.ca'  ^.; 
no  new  or  other  cause  of  arre*-< '^J'^«  «^   '  . 
that,  though   it  appear  that  the  " 
quashed  by  a  .judge   in  chambers  on  grow^ 
^ihichiu   a\ase  precisely  similar  w^^^^^^^^^ 
fjuently  held  by    the  court  to  be  "^•'^'^,,j; 
ihirernay  exp.,  &  CotU  exp.,  19  L.  C.J.  »'> 
Q.  B. 1875. 
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HABEAS  CORPUS. 


II.  In  Civil  Matters. 

3.  The  petitioner  was  imprisone,!  in  virtue  of  a 
rule  ol  cuntrainte  par  corvi  issnr.,!  r  I  ,i  * 

.ati^factiun  o.  a  j,,lM„cnt^remle ml  Zll  T" 
mm   action  for  l^iel— //wy    H  ,f^  ■'"". 

habeas  corpns  cannot  k-  granted    o  m„'""','  °' 
person  charged  witl.  proc'sf fn'lli  fj  tlt^l 
review  the jndfrnient  ofcivil  conrt«  r.r  t!! 
tion  their  reguh^i.v,  In.t  nielcdj'  o  kee.thel":'? 


HARBOR  C03IMISSI0NERS. 


574 

&^  rS  .^'^  ^:^.^"°"-' -'^' — t 

to  the  custody 
IIM,  2  Q.  L.  ■■ 


.Bed  bv  a  fatlier  to  enforce  i.i.s  ri.da 


apphcation  for  such  w        a^  t^^n '^ft^M    "" 
,,..(%  .n  Chan, ber.,  judicial  cor,  t/      fl'^.^;,,'^ 


an 


I.  Kv 


III.  Power  of  CofRT.s  i\. 

■1.  On  a  petition  for  habeas  eorniis  f,v  <>  r.„ 
son  coinn,itte,l  under  a  warrant  of  H.,'       'i^'^''' 

of.l,eHouseo.Con.n.on;;™ada-i^rt,.u' 
ourt.s  or  judges  have  power  to  is.sue    writs  of 
lialieas  corpus    ,n  matters  of  conn  ftn,Tnt    ( 
eitiier  house    of  narii-in.o.it    "'^       •  '> 

L.C,R.yy,S.C.lM5  >       ^'"""«  «*^'    5 

IV.  When  Lies. 

3.  A  defendant   in  a   civil  Rm't   ,!„.„•      i    • 
.   cu.dv  for  want  of  l^^rTk't^^ 

6.  A  prisoner  con,n,itted  to  tl,e  common  W,\ 
V  Darlian.ent  .luring  pleasure  is  entit    " to  iw 

^,^H...      .UOHA,    e.c^.,    ^    ^y     Jg    i^^g^    ^     ^ 

^^^•<^R.  21G.  S.  C.  1858;  lofollV''''"'''"' 
K4;  Ji      ."'■'',7^"•'•'•  «'■  '"''^''^H  corpu.s 

n.Q  B  18M    •   ^'^'•'"•''^'- '■^i^-.  1  L.  c.  l:j.  I 

-f-ti;^^no'£tr''li■!■b'i'^t''■^^•''''^^'^- 

•o'iibei;rLfiir^'^°'-PT  ^^■•".'  ^  ^^^^^^ 

» civil  suit    .Kr'"*'^""'  ^'"''  P'"'^«'««  in 
vritthatVu  !,       "  npPPars  on  the  face  of  the 

hhmf  k  VinZ  A  V-  '■^'^'","1V«1'  't  issued. 
*i«nof  hi'chif;f'i'''"'T'  >"  ^  '■''•l"^'-  for  posse.s- 


HAND  WRITIXG. 

J.  i-jVinKN-CK  OF,  ,,«  EVIDENCE 
'-"Mi'.VRiso.v  OF,  «e6  EVIDENCE. 

HAREOR  COMMISSIONERS. 

J-    fiv-LAWS  OF,   1,'?. 

r  J ;■"'••« K.NTs  OF,  14,  l.--,. 
ill.  Jurisdiction  of,  IG. 

I.  Bv-Laws  of. 

1 1.  c  J  i;,s  S.  f™»:~v„„„,  „/.v-„,„,i,, 

II.    JlDGMENTS  OF. 


s;.x;::£lt?;'';  ''"|-™''s..™.■ 
fr.,',m.  ^!"'  ')''  ^^'"''"''  Commissioners  cannot 

rron,theone,.ingtn"vg     o^ire'x^l^l^^'J'ir' 
much  as,  bv  the  statntP   ti,  ,   /        J       '    ^"^^' 

ni.   JlRISDICTION    OF. 


.niSo;!^'°ofXnl^:n'' V'^  /^  Harbor  Com- 

^-  ,  extendmg  the     urisdiction  of  the  Harb'r 
tommiflsionerstothe  RiverSt   Pipvrl    "J''^'?'"^ 

en.led  hn„ts,„pon  allegations  thrft   i  c    tnoJt 
UK  river,     ne  Harbor  Commissioners oj  Mont- 


'■H 


I    t 


/   ' 


'1  I  ■■ 


IS    w  ' 


575     HARBOE  COMMISSIONERS. 

rra'  v.  Hail  el  al.  ^(•  The  Harbor  Commisnioners 
of  Monlreal  v.  Lyman  el  al.,bh.  C.  J.  155, 8.  C. 
1861. 


HEIRS— iSee  SUCCESSIONS. 

T.  Action  Against,  17. 
II  .  Actions  uy,  18,  22. 

III.  Evidence  of  Heirship,  2.3. 

IV.  LlAUlLITV  OF  FOK  DeHTS  OF  PARENTS,  24. 

I.  Action  Against. 

17.  Wlici'o  ni'tion  was  brouglit  nj»nin,«t  several 
heirs  ande.xcei)tion  was  tiled  on  the  ground  that 
they  liad  not  all  been  made  parties  to  the  snit — 
Held,  that  this  was  not  a  valid  objection  if,  in 
the  progress  of  tlie  action,  they  had  all  been 
broufrht  into  the  suit  by  an  interlocutory  judg- 
ment of  the  court.  Viqer  el  iix.  v.  Fothier,  S.  K. 
.TJl,  K.  B.  1830. 

II.  Actions  by. 

18.  In  an  action  by  heirs  to  olitain  possession 
of  an  estate  from  a  Hers  cMenlcnr,  npoi,  which 
the  dowei  of  the  mother  was  charged — llelit, 
that,  as  the  defendant's  title  was  derived  from  the 
mother,  that  they  could  not  obtain  possession  so 
long  as  she  survived.  Leinimx  v.  Dioniie,  1  Rev. 
dcL6g.348,  K.B.1817. 

19.  But  in  anotlier  action  bv  an  lieir-at-law 
againrt  the  executor  of  the  will  of  his  ancestor 
— Held,  that  the  action  must  be  maintained. 
McLean  v.  McCord,  1  Rev.  de  Leg,  314,  K.  B. 
1820. 

20.  But  an  .action  in  reveiidicatiiw  cannot  be 
maintained  by  the  presumptive  lieir  of  an  estate 
or  succession  of  an  absentee,  if  he  be  curator 
to  tlie  estate  of  the  absentee,  or  entitled  to 
the  pos.sc.-^sion  thereof  by  virtue  of  an  eni'oie 
de  2)otisession  or  the  death  of  the  absentee. 
Gauvin  v.  Curon,  2  Rev.  de  Leg.  277,  K.  B. 
1819. 

21.  Action  was  brought  by  the  heirs  of  a  wife 
common  as  to  property  against  the  father,  pray- 
ing to  be  declared  proprietors  of  one-half  of  tlie 
farm  belonging  to  the  coinmunitv — Held,  that  it 
was  necessary  to  specify  what  half,  if  a  p'lrtition 
have  taken  place,  and,  if  not,  to  pray  for  a  par- 
tition bv  the  declaration.  Lalonde  el  al.  v.  La- 
Ivndc,  5  L.  C.  R.  97,8.  C.  1854. 

22.  Where  one  claims  to  be  heir  of  an  estate, 
he  cannot  at  the  same  time  bring  action  as  credi- 
tor of  the  estate,  Fraser  v.  Abbnttetah,  5R,  L. 
234,8.  C.  1873. 

III.  Evidence  of  HEiBsaiP. 

23.  On  the  contestation  of  an  opjKisition  filed 
to  the  seizure  of  certain  property  taken  in  e.xe- 
cution  as  belonging  to  the  aefendant,  in  wliicli 
the  opposant  claimed  in  virtue  of  a  judicial  sale 
to  the  purchaser  from  whom  she  inherited,  and 
in  virtue  of  a  deed  ot'  partition  of  her  share  of 
the  prOj)erty — Held,  that  sncli  partition  among 
co-heirs,  when  duly  homologated,  is  evidence 
sutticient,  as  against  third  parties,  of  the  quality 
assumed   by  such   heirs,   and   that  it  Mas  not 
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necessary  that  certificates  of  baptism  or  ninr- 
riage  should  be  produced.  Malloru  k  Jlmi  ■> 
L.  C.  R.  345,  Q.6.1852., 

IV.  Liability  of,  for  Debts  of  PAli^..\^. 

24.  In  an  action  against  an  heir  for  il,,. 
amount  of  pew  rent  due  by  his  late  father  in  il,,. 
parish  church,  and  also  for  charges  of  inlcriiuM 
— Held,  there  being  three  heirs,  that  In.  «,,. 
only  liable  for  one-third,  and  the  jniiuiiHnt  wii. 
retbrmed  in  conlbrmity  with  such'liuldlni;.  y.,, 
Fabrique  de  Munirial  v.  Brault,  1  L.C.L?J  (,i, 
8.  C.  R.  1865;  736  C.C. 


HEIIlSHir. 

I.  Evidence  of,  see  EVIDENCE. 


HIGH  CONSTABLE. 

I.  Stati's  of. 

25.  The  plaintifT  having  a  judgment  a^sinit 
the  high  constable,  seized  some  things  in  his ,11. 
lice,  aiid  tlie  delendant  opposed  the  seizurt  o: 
till  ground  that  it  was  irade  within  tlielimii-,' 
the  court  house,  because  they  were  seizeii  in  a 
public  ottice,  and  also  because,  being  iimlcrtln 
value  of  thirty  dollars,  ihey  were  exeiiipt  Iriiii 
seizure  under  C.  8.  L.  C.  caji.  85,  sec.  'i—IMi 
that  the  high  constable  was  not  a  recordin: 
oHicer,  and  was  not  obliged  to  have  an  olnci'  M 
the  execution  of  his  duties.  Btti-'siire  \ .  Fuwhir. 
14  L.  C.R.87,  C.  C.  1864. 


HIRE— See  MASTER  AND  SER. 
YANT. 

I.  By  the  Month,  26. 

II.  Contract  of,  27. 

I.  By  the  Month. 

26.  Defendant  lodged  a  horse  with  plaintiff,! 
livery  stable  kt«per,  to  take  care  of,  for  wliicli  hi 
agreed  to  pay  seventeen  dollars  per  month,  ki 
at  the  end  ot  a  week  liet(X)k'the  horse  awav.ai.J 
then  tendered  $4.25,  which  was  at  the  rale 
agreed  upon,  but  the  plaintilT  allegina:  that  lie 
should  pav  at  a  greater  rate  for  30  short  a[«- 
r'lod— Held,  that  the  jilaintitf  could  not  recover 
more  than  was  ottered .  Acery  v.  Lawlor,  .'i B.  C, 
77,  8.  C.  1872. 

II.  Contract  of. 

27.  In  an  action  for  the  value  of  work  aii'l 
hibiir  done  in  the  repair  and  nianufactiireol  cer- 
tain articles— i/eM,  that  this  was  not  a  sale  pure 
and  simple,  but  a  contract  lor  the  hire  ot  work 
which  did  not  come  under  the  Statute  ot  Frauds. 
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Vonegani  &  MoUinelli,  U  h.  C.  J.  106,  Q,  B. 


HOLIDAYS— ^ec  VACATION.  "^^  Phivilkge  ok 


HORSES. 

I.  LlAniMTV     FOB     r)*«irL-    C.,. 

DAMAGE,  LiABii, TV  '  *^^'''^''''    °^'  '<^'= 

II.  Not  Si-HJKCT  to   thk    Priviil.,.!.   „ 
Undlokd  in-  Towns,  .ec  Pkl  VILEGE  or  lL^. 

III.  ResPO.VSIBIMTY     FOH.     sW      llAMAr'l't.. 

OBLIGATIONS,  &c.  i->AMAGLS. 


HOTEL   DIEU. 

Ri„S'""'   °^'  ^^^  .^^KI'ORATIONS. 

HOTEL  KEEPERS. 

1.  LiAini.iTV  OK,  28-,'iO. 

n.   PoWtKS  OK,  'M. 

III.  Pkivii.eok  ok,  32. 

IV.  KlCillT.S  OK,  33. 

I.  LiAiiiMTv  OF,  see  LICENSE  LAW. 

,  '■I  And  in  another  capip   nl\,.rn  .i        .   ■     ■ 

''■l'lnshorfie--ith  tlieriiM,',!  '"  V  """"' 

i».Mo„.,.oal,and  i,  '  as  b       ■'',■"  '^  '"'"'"'l- 
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Lower  Canada    and    a  l'  ,'"'"l'"V'o. '  0">iciJe  it, 

i'"<l  a  right  todota   /t  e  """''^'l '""'.">'   J"-' 

tl'o  ,,ri,x.  of  hi.s  board  HV"  f  '"  'l"'««tior,  for 
Plai./tiir  had  mrded  ^^fh*  f',«'\  P'-"f  that 
"'o.U!,,thathecouid,lt    „     •'« '""Jai't   by  the 

'7.wi,hi,ah"n';iingofA^rr7tftl^V'■^r^''■ 
o(  Pans,  and  that   tl,o  ,1  ..•     .        .'^".'"'^"'"'"'i 

•io  l.riviieg  '  or      .,.       o      '"^''''.^  ''"''  "«■'•'''•"'•''' 
IV.  Rkjuts  of. 

Uotei  keepers   may  recover  at    ln«.  .i 


33 
value  of  1 

Hie  liou.se.'  Meifh-r\-     n':n 
'-'•  t.  1801;  1481  C.  C 


5  L.  crj.  337, 


HUDSON  IJAY  TERRITORY. 


\-  Law  ,.v,  3.|_;(7 
•11.  L1.MITS  OF,  38. 

L  Law  ix. 


•-''mJI.;ri;.,:X^     ',    '''/t';;'»tm;and 

elondant's  8tahle-//;w''tLi  ''¥'"'  "''"  '^  '" 
Iwrees  at  livorv,  that  he  ,.'',•  'f  '■':"'' ^■''•' 
'i»™a.c,  as,  wita'oi    '  ,n  ,•  to  tl  e"  o,     "'  "'•'^ 

»lio  went  awav  with-nt  v!?^  ^     '  "'•-''''''  ^"'1 

fr  i'^J  Sp  ea  eel       ',ho,7  "^'^' ^'"3' "'o 
i'sJiaitli  on  tlie  .art  of  tl  «  "!'>'  '"'""'  of 

va»t..--ZfeW   (h,  t  /i      "'f. '""'.^'o'-d  or  his  .ser- 

""I'e  nature  oVavolM,         ''  "'"'^  '"  ^''"'  ""« 


"l-origine,;     CoM    T^w'^f  -""T^?'''^  '^'' "'« 

'^"/•.HL.c.ri5ts;c''sr'''^"^''''"-'' 

the  FnS  1/"''''  "'^■^'',"""  "0  other  ,,ortio,.,s  of 
S  Ki  '  C  laHe''''T  '"."  "'?"  ""-0  '"trod   ced 


28,  geo.  1,  it 


a"i  ii"  aJ.liiio,,       all  Sh^  r  ri  .S?,-''  "'"''"'"'•  <"•  '"dg-r 


^^Ul  have  K^ht'Vu  ^^^r'"""'''  ^■^-'^«d  ^Cr 
«"ii|>ronprty«f»„ch  ffu>,7  fni''  °  *'""""  "'»  baggage 
i«lied  ill  tlio  miinlcinaiitJ iM  .  1     ,  '"■"  "'-'wspapor,  pub- 
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of  tlie  gu(,9t.  bdanler  or  lo'iffn,  .!,„„*  "*""""  "'«  name 
Pdiie.ss,  a  descrinnl.,,  „!•.?  ^  ''  "'"  amount  of  lis  in,i,.ht 
bo  "Old,  the  ti  Zknd  ulaoe  ^^^"^"^  "'  ""'"^  propeny  to' 
auctioiioer,  .nd  af?t"  sSil.  Ue  8? m'.I''^'""  "«mo  of'tl le 
ouso  k(.oj„.r,or  lodg  ng  lion,*  fc  .i''°'''*P"''-  boarding 
Jiroceedi  of  such  «oio  /,  ^  "0"8e  Icce per  m.iy  annlv  tli7> 

pay  over  tli,.  surplu,,  if ',f  [".«'«  ""d  'ale  and  sImU 
fo.  on  app,ic„,i,/,  H^,4«;^y.,^Jbe^,_er«m  enti.^^^^ 

pany,  became,  and  i*  n^*^!" *  'I  ""^'  ""d-on  BUy  Coin^ 
Canada,  auds'ubjo"  to  tUo  m/,"! ,."'  '""  «omlnVn°of 
— ti).  -^       "  '""  '*" "  and  government  thereof. 
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36.  That  the  FInglisb  law  was  not  introduced 
into  the  North  West  Territories  by  tiie  cession 
from  France  to  England,  or  liy  Royal  proclama- 
tion Hulmequent  to  that  date.     Ih. 

37.  That  neitlicr  the  decrees  of  the  Council 
of  Trent,  nor  the  ordinances  ofthe  French  kinj;;?:, 
nor  the  Britisli  Marria>;e  Acts  were  law  in  that 
part  ofthe  North  West  Territories  in  1803.     II). 


II.  Limits  of. 

iiB.  The  Hudson  Bay  Company's  charter  was  of 
doubtful  validity,  yet  "if  valid  tliechartcred  limits 
ofthe  company"  did  not  extend  westwunl  beyond 
the  navigable"  waters  of  the  river  flowing"  into 
the  bay.    lb. 

HUSBAND  AND  WIFE— 5(c  CON- 
SORTS. 
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HYPOTHEC. 

T.   ACCKPTAXCE  OF,  .39. 

II.  Action'  in  Dkclakatio.v  of,  40. 

III.  Arrears  of  Intkrkst  on,  41, 

IV.  Causks  of  NiLi.iTY  IN,  43,  44. 

V.  Collocation  of,  45. 

VI.  Created  bv  Legacy,  46,  47. 

VII.  Description  of  Property  in, 

VIII.  Discharge  of,  49,  50. 

IX.  Divisiiin.iTV  OF,  51,  52. 

X.  E.XTINCTION  OF,  53-55. 

XI.  Fraud  is,  see  FRAUD. 

XII.  General,  50. 

XIII.  Given  by  Insolvent, 

XIV.  Given  hy  Wife  for  HrsiuND,  59. 

XV.  Given  during  Seizure,  60. 

XVI.  Hypothecation-  of  Servitudes,  61, 

XVII.  Illegal,  62. 

XVIII.  Judicial,  63. 

XIX.  Legal,  64,  65. 

XX.  Liability  Under. 
Of  T/iird  IIolfler,6ii. 
(^f  Co-proprietors,  67. 

XX^I.  Of  the  Crown,  68-75. 

XXII.  Of  Vendor  or  Baillevr  de  Fonds, 


57,, 


XXIII.  Of  Wife,  77-85. 

XXIV.  On. 
Crown  Lands,  86. 

Land  Held  in  Free  and  Common  Soccaye,  87. 

Lease,  88. 

Property  of  Donor,  89. 

Property  of  Executor,  90,  91, 

Property  of  Insolvent,  92-94, 

Undivided  Property,  95. 

Vessels,  96. 

XXV.  Payment  of. 
£i/  Legatees,  97. 

XXVI.  Pleadin*;    in  Actions  on,  98,  99. 

XXVII.  Pre.scription  of,  100. 

XXVIII.  Preservation  of,  101. 
XXTX.  Ranking  of,  102-104. 

XXX.  Reolstration  of,  105-108. 

XXXI.  Renewal  of,  109. 

XXXII.  Renunciation  of,  110,  111. 

XXXIII.  Right  OF,  112-115. 

XXXIV.  Right  to  Hypothecate,  116. 

XXXV.  Right  of  Cbeditc    ',  117-119. 


XXXVI.  Rights  op  Mortoaoob,  120,122, 
XXXv'II.  Sale  of  Property  Subject  to 
123. 
XX.XVIII,  Security  Aoain.st,  124-120 
XXXIX.  Transfer  of,  127-130. 
XL.  Waiver  OF,  131. 
XIJ.  What  Covers,  132-1,33. 
XLII.  What  is,  134, 

I,  Acceptance  of. 

39.  For  the  validitv  of  a  deed  of  mortgage  ,> 
for  the  security  of  sucli  obligation — Held,  rcv,rv 
ing  the  judgment  of  the  court  below,  tliat  it  j. 
not  nece..-sary  that  the  creditor  be  ])roscnl,  or 
that  the  deed  be  accepted  by  him,  i,r  liv  .im 
one  in  his  name.  liyanx.  Hatpin,  0  L.'C  R 
61,  Q.  B.  1856, 

II,  Action  in  Declaration  of. 

40.  In  an  action  in  declaration  of  aliypoiluv. 
arising  out  ot'ii  deed  in  the  nature  uf  a  Iruiisii'. 
tion,  by  reason  of  a  hypothecary  claim  alter  lii;. 
cussioii — Held,  conlirming  the  judgment  oftli,; 
court  lieluw,  tliat  there  must  tiediscu.ssion  ofai! 
the  estate,  moveable  and  immoveable,  ol'tbt 
debtor  before  recourse  can  be  had  against  the /wi 
f/c/fH/e((r,  and  that  the  defendant  was  not  IioihiI 
to  indicate  the  etf'eets  to  lie  diseussed.  Delim- 
Jen  V,  De.tchamp.s,  16  L,  C.  R,  454,  k  ' 
L,  C.  L,J.68,  Q.  B,  1866;  2116  C.  C. 

IIT.  Arrears  of  Interest  on. 

41.  A  tiers  ditentenr  against  wlinni  the  In 
pithecary  action  is  biotiglit,  is  bound  to  pav 
all  arrears  of  interest  not  prescribed  over  anil 
above  two  years  and  the  current  year,  althoiidi 
there  liave  been  no  special  registration  of  smli 
arrears.  McDonald  et  at.  v,  Xolaii,  14  L,  C  J 
125,  Q,  B.  1869  ;  2122,  2123,  2124,  2125  &  22oii, 
C,  C, 

42.  And  held,  also,  that  the  tbrniality  ofrej:;- 
tering  the  arrears  of  interest  nut  pre.scrilied. 
beyond  two  years  and  the  currentycar,doesi)Ol 
change  the  eti'ect  of  the  common  law  in  fiartioii- 
lar  cases,  as  tor  instance  where  two  liypothecarv 
creditors  claim  concurrently  at  the  iii,*tribiilion 
ofthe  proceeds  of  an  immoveable,  .sold  in  I'Oiir-f 
of  law.     lb. 

IV.  Causes  of  Nullity  in, 

43.  Where  the  plaintiff  had  taken  a  hypoilii; 
on  an  immoveable  property,  of  which  the  mort- 
gagor liad  possession  only,  subject  to  a  prohiH- 
tory  clause  against  sellir;g,  alienating  or  livp,)- 
thecating,  and  after  the  hypothec  was granteil liio 
property  was  receded  to  the  original  owner  bvnm- 
tuai  consent — Held,  contirniing  thejiulgmeni  ii' 
the  court  below,  on  hypothecary  action  broiiglit 
by  the  mortgagee,  that  such  prohibitory  ciau>f 
was  valid,  and  a  hypothec  granie<l  in  oppoi-ition 
to  such  claim  was  absolutclv  null  ami  voii 
Lynch  &  Hainanlt,  5  L,  C,  J.  30();  Q,  B,  1861. 

44.  The  causes  ofnullitv  of  hypothec?  ii.er.- 
tioned  in  art.  2091  of  the'Civil  'Code  niiist  be 
strictly  limited  to  the  causes  nientioiini  m  ?"''ji 
article.  Larose  &  Brotiilhvd,  19  L,  C,  J.  l-'J 
Q.  B,  1875. 
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V.  G0LLOCAT10.V  OF,  see  Ra.vki.vo  op. 

45.  A  cmjitor  who  has  a  special  liypothec  on 
iiniiiiniuveablp,  sold  ,y  authoritvr.t'  ..^^  ^  ' 
.l,.ngl,t  to  den.uml  dl^^'^Xj^i^^''^^!:^ 
lion  lu  the  amuunt  ra  so.l  1,,.  „,„;,  *^  'V^ 
to  return  tho  a.nonnt  tb    v hioSh^  i  "^m*-'"'/'"/ 

an.l  which  are  Bpocially  h/putl     Z  f'tl   J 
paviiieiit  o  o  her  crc(   tors  Ul  „, .       1 V     '^'^,  ""•' 

of.«cho.herperso,..  y^eCV/^^X^^^^^^ 

18C5,  kLaframboi.se  &  Berthelot ' ic  A'eM   (■ 
Laframbotsc  ii  Lynch  dux.  lb.,  730U   C   1> 

V'l.  Cbeated  By  LEG.icy 

■IC.  The  latlier  and  mother  of  tlm  >■,,„      1 

nmrridwithante.a,ptiaIcomrai',v  W^T/tl'.e 
property  ot  tlie  witb  w.-is  settle.!  11  ,;,,.„ 
pr,or  to  her  death,  she  ,„ade  a  Ji  '  ^  e^,',,'^  '1  ' 
among  other  things,  the  su,„  of  X2(W)  to  tife' 
respondent  her  son,  atid  the  residue  of  h  r 
estate  to  lier  hiis  ,and-7/cW  r,,  !„ 
sition  atterwanis  bv  the  ref.wn den  tn^  "^'w 
tlie  £2,000,  by  privile. J  0  '  h^^'  /°  '*  P","' 
proceed,  of'tlj  .fale  oflh  re,\f  e  Tl'of  I '" 
rather,  which  wa.s  sold  by  author  t  on,?,"  " 
reversing  the  judgme.u  oAhe  Co.. n  o  •■';''( 

nehny,  exector  will  reg'ularly  t,         ,i  "  ' 

iAESi-^ri^^ert^ir' 
w«a  J.  .!/,/„,,,,,  lot  a/'^rrc; 

VII.  DeSCHIPTIOV  of  riiOPKBTV  IV. 
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£'crtT;S''C';r'"^[''^j"-'«"-'of 

been  put  i..dl;,l  ttoM     *=''^'''i'^"-«/">"'t  have 
IX.  Diri.sinii,iTv  of. 

'"l-noveable  prop  !  fj^  ^j'','  .''^l''  '^..^■^'/Hi^'o  ofan 
•"'■'or  children  to  the  ,1^  r  '"^  '""'i'''  ^I'lhe 
which  the  sai  chill  ''"'•'''''•/"'  «"^  ''»""f 
CHted  in  their  kn  1.  ''''"""■''  '°  '*  ''.vpothc- 
-Ildd,  that  the  lu  Z  "■  •'"""'','"'  "'■  "'<■''•  '''J"tT 
perty  was  s,  ii'  ;*:7;'''7"  »•l'^■h  the  said  p.'o- 
'iivi.^ible  be  ..,n  cl' m''"''''V"  1"V"''''"  ""« 
'I'oir  undivi  led  lu^'^l  i'''^"'^  "'"^  ^^Id  together 
"iHtion  ofsol  da     V    TT''i  '"'"■'^  "■'■'»'  ^tii'- 

3i-£ca:^':r;^Si::;,S;^f^;''  t"  ^ 


'i.e^|::tu5;:';;?i;:;S-;;[:-i^i^r'r 

'|iiire(ibyart242oftheCivil  P  ,    "  ,' ^      >}'   ^^- 

^in.  DlSCHARfiE  OF. 

*5J7ldi'^":;r"f,^''^''^'-'--'>rred 

'''fW'lv  for  hi.  halt'     1/-^     •  "of*^''i'm  I'vpo- 
i  "«'iitor  who  lin";"?!  '^='"."r''.  "•    tiypothecarv 


X.    E,\TI.VCTIO\    OF. 

a§;e;rb;s^,i7fr''''^''^'*''>'^"'''i-''o 

'",1;  his  dic,an"en.r.l  ■'■']''  f "'  "''"'■•  «''«'^i'^- 
H"'  'i-^.^ignee-le/r  .p  '  "'  "'^^  P''°P'''-'>'  '■■""> 
'I.e  courT  beU  £t  tie  h'''^.l'''  ■'"''^""'■"t  of 
the  arrea..s  ot  s.ch  1  fe  ren  "  P°''''''^"''>'  *^''»"'  '«•• 
tl'C"  judicial  ^ale  o  Vh  p  Serbv  h"^""^^^''  ''^ 
Cwrf/c/o:  V.  Pinetetnl  }-\n  I  }  ""'  assignee. 
51.  The  purcl  a  e  of  in  •  ^"*''-  ^-  ^^  '«56. 

'>•  !-d  Pa'-tv,  to  enable  the-  .;  An  '."  -"T  '"^  '"^ 
■1  I'le  rent  of  si.x  dolh  "  -,  '','''''"'  ''■°'"  '^ 

pasturage,  withot.alTv  :  '''',"■ ""''  *  ■■'>'''  of 
right  of' past.,,' ?.e  nni^f  V  ''"""'•'  "'='t  ■""ch 
particular  in  ,  ov^>a  le  I  '  "■''^'•^'^«'  on  that 
'"and  secur  tvor  lenf'  '*•'  "°  '"'^'1"  to  de- 
i''  tl'e  pla i,    rt    as   vl,  i^''"r  °'^"'«  hypothec, 

''^^^glltr^^^-^^^S-^'&l^^- 
i:St£-^r«^'^^^S^"gth;:;i:^'i!,S 

XII.  Geverai.. 

I-TirilllcTaJo'l?  ''ea.r^'-'^'V'"'^"  "- 
pi'ovince,-//(./,/ti,„rn  •' ^-^P'  ","'  ">  force  in  the 
'0  created  a^a  nst  land  .^.^"r**' "mortgage  could 
'"'l^i  in  freehand  comL,?  '^  ^^'^"■n^hips  and 
Ca.s.00,,,  2  L  C  R  Jjo  ^'  i;occage.  Boston  v. 
Q.  ;^2  Vic.  cap.'9?se?].^- ^-^^'''2044  0.0.; 

XIII.  Given  by  Insoi.vevt. 

^vSt).''ec-^,/Tttt°.".''°''  '!"  "'»«""'  ^f  ^ 
insolvent  to  a  credUor  c ';;r'''''  «'^.«"  "'^  «» 
-gard,s    conte,.SiTo-*;"'Strr.P'i;?^^;:  T 

Alns.  Act.  1875  eeS   mi^'^l^*  ^^^S  C.  c! 
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68.  In  a  case  in  apjieal  from  a  judgment,  dis- 
inissing  a  demand  in  declurulion  of  a  hypothec, 
where  tiie  cane  turned  \iiK)n  tlie  (nieHtion 
wlietlier  the  mortgagor  was  inHolvent  within  ten 
days  suliHeiinent  to  tlie  registration  of  the 
livnotlicr,  three  of  tiie  judges  in  appeal  were  ot 
opmion  tliut  u  hypotlieo  uouM  not  he  held  in- 
operative on  the  ground  of  its  having  heen 
regi.-terid  Usk  than  ten  diiys  prior  to  the  dii-ouji- 
tiire  of  the  detitor,  under  the  Con.-ohdated 
Statutes  of  Lower  Canada  cap.  o7,  sec.  7,  the 
term  insolvent  not  lieing  ei|uiv!ilent  to  the  term 
bankrujitcv  therein  used,  hut  in  the  present 
easethev  l"hou;.'lit  the  drroviUiirr.  was  not  estab- 
lished even,  and  tliiit  the' appeal  must,  there- 
fore, he  maintained  on  that  ground.  _  Aiider- 
suii  it  al.  V.  GtnuicHx,  K!  L.  C.  R.  •'iT-'Ji  Q.  i*. 
ISGJ. 

XIV.  (iivi:s  iiv  WiFi:  v»n  Hlsbaxd. 

.")9.  Action  WHS  hnnight  against  the  defendant 
on  a  hvpothec  given  hy  her  hi-  t'aud  on  her 
projiertv,  in  order  to  ohtiiin  a  loan — llehl,  l\ia\  a 
nuirrifd  woman,  seimrate  as  to  property,  could 
not  hind  herself  tor  the  allairs  of  her  husband, 
and,  nulwilhslanuiiig  thai  the  delindant  alone 
entered  into  the  ohlig'stii'U  in  liivor  ot  the  plain- 
till',  wliere  it  was  evident  that  the  ohlij'aticin 
was  entered  into  by  her  Inisbiind— //<7c/,  to 
bev(ii(i  and  contriirv'to  labile  order  and  poli(\v. 
T/(V  St.  Jli/dili'Hic  'UiilUliiiijSiKltlii  v.  Hrimdle, 
tt  id.,  1  u.  L.  557,  S.  C.  1^70  ;  liJUl  C.  C. 

XV.  GivEX  Di-BiXG  Seizlke. 

(;0.  Where  a  hypothec  was  granted  upon  an 
immoveable  prop'erly  while  tinder  sei/.urt — Jkld 
tiiat  the  registration  of  such  hypothec  would 
confer  no  privilege  ujion  the  mortgagee  to  the 
prejudice  of  the  previoii?  creditor,  whether  re- 
gistered or  not .  (I'tdc  v .  Giiffiu  k  Gale  A-  Hcivell, 
1  L.  C.  J.2tiD,  y.B.  lblb;'2U37  C.  C. 

XVI.  IlYroTHEC'Ariox  of  SEuvnrDEs. 

GI.  On  a  hvpothecarv  action  In-  a  testaiuen- 
tarv  executor— 7/i'/!?,  that  a  right  of  servitude 
puch  as  a  servitude  urbain,  is  not  suseejitible  of 
hv|)othecation.  Diic/iciiicij  d  at.  v.  livisseau, 
TL.  C.  R.  48,  S.  C.  1850. 

XVII.  lLLEr,.\L. 

02.  A  hvpothec  inserted  in  a  registrar's  certili- 
cate,  funiished  in  conformity  with  the  require- 
ments of  the  Code  of  Civil  Procedure,  and  created 
by  a  person  who  has  not  been  proprietor  inside  of 
ten'years.will  be  struck  from  the  certificate,  on  a 
petition  to  that  end  made  by  any  of  the  parties 
to  the  case.  Armstrong  v.  IIiis,5  R.  L. 
S.  C.  1874;  73U  A;  741  C.  C.  P. 


,  397, 


XVIII.   JlDICI.U,. 


63.  A  judicial  bond  executed  in  1841,  and  not 
hypothecating  any  property  on  its  face,  but  duly 
registered,  operate.^  as  a  mortgaj^e  on  all  the 
property  of  ilie  bondsmen  tlien  h<dd  by  theiu 
within  the  registration  district,  lierthelei  v. 
Dease  d  al.,  12  L.  C.  J.  330,  S.  C  1808;  234  d 
seq.  C.  C. 


XIX.  Leqal. 

04.  The  legal  hypothec  of  the  minor  on  tho 
projierty  of  tlie  tutor  only  giiarantees  the  ad- 
ministration of  the  tutor  for  any  ainoiuil  tlm 
nuiy  be  found  to  be  due  to  the  minor  ut  ih,. 
termination  of  the  tutorship.  Jones  v.  ritilnht 
k  riedaln,  3  K.  L.  354,  S.  C.  1374  ;  2030  C.  C. 

05.  Nor,  when  the  proiierty  of  the  adniiin-. 
Irator  is  Hold  during  nis  adiiiinislratioii  n 
JHnlice,   can  the  tutor  ad  hoc  claim  to  bo  o  .■ 

located  on  the  proceeds  of  such  sale,  in  viniir 
of  tlie  hy|iothec  ot  the  minor,  but  may  di'iiiai:! 
only  that  subscHjuent  creditors  be  collucaieiliiii 
con'dltiiiu  of  giving  security  for  the  return  ..i 
si\ch  Uioneys  as  may  be  Ibund  to  be  tlui'tlif 
minor  on  the  terminatioLi  of  the  tutorship.   Ij. 

XX.   LlAIllTY  UxuKU. 

Of).  Of  T/iird  Holder  .—A.  tiers  d^teidevroip' 
pertv,  subject  to  a  liyijothec,  is  never  pri'.suiiitl 
to  be  personallv  indebtcilor  Imund.  Iai  /jdic/ii; 
<le  Pniplev.  Gh<jras,'lh.  C.  R.  243, S.C.  l-Ji: 
2005  C.  C. 

t)7.  0/'Co-iV();>ci>^oc«.— Co-proprietor.*  ofa;i 
undivided  property,  wdiich  is  hyi)othecnU'il  f.r 
arrears  of  rent,  are  not  jointly  and  st-vtiaLi 
Iruund  to  the  imyment  <if  such  arrears.  I'm- 
uaiis  et  III.  k  Turrottv  d  ii.r.,  8  L.  ('.  J.  l.J2  ilj 
L.  C.  R.  153,  g.  U.  1804 ;  7.;0  C.  C. 

XXI.  Of  the  Ckow.n. 

OS.  On  a  contcslntion  arising  out  of  the  ili- 
tribution  of  the  proceeds  of  the  sale  of  an  im- 
moveable— Held,  that  such  parties  only  a- 
sutl'ered  from  the  lire  of  1845,  and  were  tlipii,  ad 
still  are,  owners  of  the  lots  on  which  tliey  intiiil 
to  build,  were  entitled  to  a  loan,  by  wiiy  uiJr 
beulures,  under  D  Vic.  caj).  02  k  10  \-  11  Vic. 
cap.  35,  and  that,  in  such  case,  the  Cruwiioiiiy 
hatl  privilege  tor  such  loan  and  tor  a  loan  iiialv 
topcr&ons  who  have  become  owners  of  .such  1* 
subsequent  to  the  tire.  Tdu  ct  al.  A  Tk 
Attornei/  General  k  Lemoine,  1  L.  C.  R.  'il'l, 

a.  c,  8,oi. 

00.  In  another  case  the  Crown  was  collocaii-l 
fora  loan  granted  to  sutlerers  in  and  liy  tla-liri'-.i 
1845— //t'7i/,  that  the  Crown  had  no  privilpgel  r 
such  loan,  wliere  the  borrower  was  not  |jro|iniiiir 
of  the  jn-operty,  but  in  this  particuliir  caselul 
a  special  mortgage  in  coiise((iieiice  of  its  liaviiii 
been  stipulated  and  duly  registered.  7W/!trv, 
Bciitli/  k  J'rmrune  d  dl.,  7  L.  C.  R.  2-11,  St. 
1857.'  ,   , 

70.  And,  again— //eW,  that  the  Crown lia4M 
privilege  fur  a  loan  of  debcutiircs  niaik-  uiiJrr 
the  provisions  of  the  Act  for  the  rt-hei  ^'i 
the  sutlerers  by  the  (ire,  if  such  loan  ivasmadfio 
a  party  w-lio  was  not  a  sulieror  by  the  Are.  Ut 
Attornei/  General  k  DoU  d  al.,  7  I.  C.  lH'h 
Q.  B.  1857. 

71.  Where  the  land  of  tlie  defendant  wfc 
alo  It  to  be  sold  under  a  writ  of  execution,  aw 
an  opposition  was  filed  on  the  i>art  ol  tlieUonn 
for  the  amount  of  a  hvpothec  claiiiieil  to  beJU- 
thc  Crown  on  the  property  of  the  (leleiidani. 
a-  security  for  a  loan  to  one  Gcranl,  «M 
had  suflerbd  by  the  fire  of  isio-Hth,  o--- 
firming  the  judgment  of  the  court  beo  . 
and  dTsmissing   the  contestati  .n  ol  appeilani, 
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ihnlfluch  hypothec  (lid  not  require  to  be  reiris- 
lereJ,  and  would,  coriHeqiientlv,  take  priority  of 
all  thoeo  regiHtereil  suf.siHjuent  to  the  diile  ,,( 
.iich  loan,  leiiiwr  &  The  Snliritur  Ome,;,! 
pro  Reajmi,  Ifi  L.  C.  H.  21.!,  Q.  15.  [m 

72.  Where  the  Crown  ol.taine.l  ju,i;;,nent  for 
aJiunccH  made  the  appellant,  under  I)  Vic  cup 
f,!,^  \%-Hchl  coMtirtniuf:  the  jnd^inient  I)!' 
ll.o court  below,  that  the  ^^eneral  inortjraL'e  .'iven 
wtlieCroHN  lor  Huch  advance.,  attacheil  wiriiout 
riYiNtrntion,  allhoii.'h  the  loan  wa.n  made  after 
tiif  Iwrower  had  rehuilt.and  wa..  not  appli.^i  n.s 

".;"n  "if  ,'m1    '^■'"'■'"''  *  ^^aina,  11  i:.  C.  R. 

ii.i,  y.  H.  lotii). 


„<.  ywn'A  bond  was  mven  t,v  the  prolhono- 
;arv  ol  the  I  rovnice  of  Quehec  for  the  laithfnl 
ili-cliar^'e of  thedutus  entru.sted  to  him  — //c/,/ 
en  colKx'ution  miyle  by  the  prothonntarv  under 
.^aiil  bond,  that  a  hypothec  wa.s  established  there- 
by on  the  property  of  the  parties  therein  bound 
m  hivorul  the  Crown,  and  that  the  Altoriu^v- 
Generul  tor  Lower  Canada  could  iiroseculo  the 
rayninit  ol  such  bond.  Th.  Tni.si  k  Loan 
Cmpmyot  Upper  Canada  v.  M„nk  A<  ,,„„/  ,i. 

-i\ V  p  ^ •  ■  •  ;V','^-  ^'-  '"'^ '  -"•*i  C.  C. 

|4.  llicbreuch  Orduumce'of  bSH'.t  is  ,„,t  the 
onsiimlol  the  le-al  hypothec  of  the  Crown,  but 
JMch  privilette  e.xistcd  in  Franco  bv  the  hiris- 
,,™  rnoe  of  the  country  belbre  tlu)  e.vl.tion 
H  the  Conscil  ixipiriviire  of  lOO.'i,  Monk-  Ar 
ikimeUVi  L.  C.  J.  71,  Q.  B.  1^74;  m2&2m 

rif;tff"k-i'''!''n  "'?  Prothonotary  of  the  late 
Court  ol  K  nj;  s  Bench,  who  commenced  in  1H44 
gave  a  bond  lorthedue  porli.rmanceof  his  ,lutic«' 
811,  tlmt  hjmd  was  refjislered  in  18.15  at  full  lenrrth' 
-Held,  that  m  such  ca.se  the  Crcmn  had,1br 
inoncysciia.  by  such  prothouotarv,  a  le-al  hvix.- 
tliwon  all  ln.s  real  property,     lb.,  20;il  e/wr/. 

XXII.  Of  Vendor  ou  Baillei-r  de  Fonds. 

76.  The  real  estate  belonfrinR  to  the  com. 
mmiily  lornierly  ex,.ctin.-  between  the  delb.ula  t 
»mllu8  late  wife  was  soTd  bv  the  sherirt'  in  a 

ITJrf'}'^,'^''  P'""'f'«'  »«  represen  in" 
Mailleur  defonds,  in  which  action  tlie  delend'- 
anuvas  condenmec    personally  and  as  tu  or  to 

h minorchildren, jointly  nnci  severally,  to  na 

o  ''?  ?,'"""/'*'^  lOs,  ono  half  of  life  ca.i'i^tal 
oltlie6a<».,».rfe/.«,/,vcIain,.    Thee  lldre,   as 

epresentmg  the  r  mother,  intervene  bybelr 
Mot  ad  hoc,  andcontcsted  the  colloca  ion  of  t  e 

laintift  on  the  ground  that  one  half  o  e 
ni  new  belonged  to  them,  and  that  I  ey  vere 
o;  yUle  lor  on.>half  of  the  capital  am  i  ter- 
M,  ami  not  for  any  costs-//,7,/,  that  the  con- 
Mation  wa..  u.ifounded.  Dontre  •  Green  A- 
ioUm,  II  L.  C.  R.  79,  S.  C.  18G0. 

XXin.  Of  Wife. 
p-  The  legal  hypothec  of  the  wife  «enar»tPfl« 

i  ,>'^  ?.!''^.'[, «'''""«  PHor  to  the  registra^n 
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!i.-vi,ei.snol;LtrS"  ^uoi-rs:' 

he^tS'r'''''''^''''''''''-''^"''-^^^ 
niepiopeity  lor  a  ground  rent  pay alle  to  him. 

prJ?K.rh' to  lir  ''Tf  "'?'  """  ^^'■'■"  '"»«  '^-'"^0.1  the 

.  f,rrto:  Xe  r  '  "'•^'  ..;-.dlicient  ..viden,..  that 
Hjit   rtcognued    the    validity   of    their    claims. 

tbel;,,"?'  "/'''"'■■"■  '"  ""■'■•  '•""('■act  of  marria-c 

I.       Ol   dower,  to  be  enjoyed  by  her  during 

1,  M     ,  •' "','  •'"':'  '^IX'Hvards  to  -o  to  her 

l">'ii.or  mdelault  of  children,  to  revert   ti 

-■.iM-.hei,,or,h;a,;;:i:n;;;;;    ,rv::'::^ 

'yP;'.'''--i,^-;''thesaleofanundivide'l 

;>m-U.loi,.u,g  to  the  estate  ol  their!.: 

■i"i;';.;;M;.r;;i;tr::::rr,::.;-:;r5,I-;;« 

P'-;;P".'.y  of  the  husband,    which    gav  '    o 
'■•i,lren    a    preference    over    the%ubseou  nt 
ior.s    o     their    father,    notwithstandi'ng  "a 
-:     -I    in    the    contract   of   marriage    to    the 

might  hare  a  mortgage  in  consiyiucnce  o f  tlV« 
342l?riS'"'''^"''''""'''«'"'^''c'R^ 

1  f!'  ''V'",-,'.'  "■  '■"'"'^  cannot  l)ind  her.self for  th.. 
;l<'l.ts  an,    obligations  of  her  husband,  si  e.nai 

H'vertheless  validly  renounce  her  rb^lt  of  hy- 
pothec on  the  property  of  the  husban     fo      ,  ; 

iH«2fi;/oic.c;'"'^''^''^'^'''''^'«-»- 

«2.  And  such  remuncrali.m  need  not  be  ev 

oi  iiH  alienation  ol  her  proiierty  by  her  hiisba,,,) 
and  her  warratity  of  such  ali,.,iatim      lb  ' 

«.;fi  1-  '".'-r'"!'"'' l'>'  h'"  contract  of  marriaee 
"'  '7,  ""<■•. *'"J«iven  the  latter  a  sp  cia  by! 
pothec  iiiKin  his  property  up  to  a  certain  ainon  ,t 
an.l  the  contract  lia.l  been  .  uly  re""  e  S^' 
that  the  wile  could  not  clain  li^tl  eiTilS 
more  than  the  amount  thus  stip,  a°      ' Xj"^ 

84.  By  the  provisions  of  4  Vic.  cap.  ;^0  sec 
29,  no  e.al  or  tact  hypothec  exists  oi!  the  p^opl 
crty  ol  the  huNband  for  the  replacement  of  tl.e 
V^o^ny  01'  the  wife,  alienatedVluring  marr  at 

t..  L.  J    !(,,  S.C.  M(,4,  1359  &  2029  C.  C  &, 
y^-  f>.  Ij.  Ccaji.  ,^7,  sec.  4G. 

to  nmJerf'v'Tl'Jl^^"''''''^  "'''^T  '^i'"*'' «<'Parate  as 

no   liee  '"^  ".arnage,  but  which 'has 

215  ^^15  L.  C.  R:  4T9?s;  C.f '"''"'"'■  ^"  ^-■-  ^- 
&  211G  C.  C. 


.1865;  ■2113,2115 
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XXIV.  U.N. 

Wy.  Crown  Lamin.—W'Uoiv  a  porson  liml  oc- 
ciipifil  witlioMi  j;imiaiitcc  Ininl  licl(m;:iii)'  to  tlie 
Cniwii,  nml  liilil  iiinle  iiiipi'uvoinoiits  Ihcrcnii, 
1111(1  liiiii  ultiTwards  ti'iiiislcned  bv  ildiiutiun,  siili- 
ji'L't  to  a  lil'o  rent,  lor  tlie  paynii'iit  ot'wliicli  llit' 
donor  took  ii  liyixithcc  upon  tlie  proporty.  ami 
the  doiK'c  ill  turn,  ai'ttr  rwoivinjr  it  IcltiT  of 
oc'Ciipation  (roiii  the  jinveniiiient,  Hold  the  pro- 
perly to  a  tliird  party,  who,  in  hi-  own  name,  olr 
taincd  letters  patent  ol'thf  laml  I'roiiitlie  Crown, 
and  tl'.e  |ilainlitl  lironcht  action  in  deciaralioii 
ofhis  hyiKjlhce— //«■/'/,  that  his  aulion  was  well 
iirou<;lil,  and  he  hail  jiidirnient  iici'ordiii;.'lv. 
R'lKiii/cr  it  Jil.d.y,  ;{  W.  L.  4,")l,  S.  C.  ({. 
1M71. 

1^7.  LiiikI  litld  ill  Fi'i'e ami  Ciiiiimon  Surcaijf. 
— A  1,'eiieiiil  iiiorlv'iijre  or  hyiiotiiee  does  not 
nttecl  land  held  in  tree  and  eoiiinion  soccaf;e. 
J'dlri-.ioii  ,'t  al.  V.  McCalium  el  al.,  S.  U.  J'Jlt, 
K.  B.  KIO, 

88.  Lease. — An  c>rdiimry  lease  not  re^iistered 
does  not  jirodiice  a  f;en('r'ii!  niort^'iiL'e  iiotwitli- 
t'tandin;,'  4  Vie.  eap.  HO,  m'c.  17,  and  Ihiil  in 
virtue  ol' .sees.  1  iV  'JSofthe  same  Act,  whieli  )ire- 
scrihes  tliat  tlie  iiiorttrajre  iini-l  he  special  and 
must  here<.'islered,aiidoltiie  '^Ktli . section,  whiidi 
eiiunierates  the  general  iiairtiraiies  that  will 
continue  to  siibsi.st  and  iiui.st  he  re''istered. 
Jlillier  V.  lieiitlei/  A;  J'limro.ie  et  al..  7  L.  C.  K. 
241,  S.  C.  1.-5.);  i'212S  ('.  C. 

^9.  J'liijieiii/  of  Diiiiee. — .Since  the  passinr;  of 
the  If)  Vic.  ca]i.  '2ilti,  amend  in;:  the  re^iislry  ordon- 
iiance,  a  hy|iotlu'c  may  exist  liir  a  hie  rent  crea- 
ctl  by  deed  ulL'ill  inlej-  rlrn.i  witlmut  mention  ol'ii 
»pecificsiiin  oliuonev.  C/nnnti.f  v.  Leiiel  ii  Lehel, 
3  L.  V.  H.477,  S.  C.  Isj.i;  2127  C.  C. 

!M).  Pvopeilij  iif  Ex.ei:Htor.—i)\\  the  contest- 
ation 1)1'  an  opposition  aliii  deciin.tevvn\  tiled  on 
a  special  iiiort.L'age  grai'ited  by  the  defendant  in 
lavoroftheoppo>ants  an. I  iliijy  rcfristered— //(■/(/, 
that  11(1  hypotlieo  allacne>  to  tlie  properly  ol'aii 
executor  in  coiise()uenee  of  the  registiat mi  oftlie 
will,  under  which  he  was  appoinli'd.  L(iiii<i(lie\ ■ 
Ji'iis.f  tt  li'o.i.s  X  Tin:  Tninl  A-  Loan  Ciimpanii  uf 
I'pver  Canada.  2  L.  C.  J.  27«,  S.  C.  IS j.-^ :  2021 
C.  C. 

91.  And  on  the  coiileslation  of  a  rejiort  of 
eolhtralion  of  moneys  ari<inir  from  the  sale  of  im- 
moveables bclonginir  to  ihe  e.xecutur  of  a  will, 
where  the  coiilestunt  claimed  under  the  will  of 
which  the  delendaiit  was  appointed  e.xeciilor — 
lldd,  that  II  hypothec  on  the  pro|K'rty  of  an 
executor  does  not  date  from  the  registration  of 
the  will,  but  from  the  registration  ol'aii  authentic 
ueie  showing  his  accejilance  of  the  e.xeculorshij). 
Lamutlic  V.  Jliitc/iiiis-  A  Herbert  Si  The  Triixt  A- 
Li. an  Co.  k  Ji'o.i.i  et  a/.,  'J  L.  V.  H.  1,  ^.  C.  & 
David  V.  llayeis  it  lluycts  et  al.,  3  L.  C.  R.  44(1, 
S.  ('.  1,S58. 

92.  Properly  fif  Iii!«drc)}l.—.\.  Lyjiolhec  ac- 
quired on  the  projtcrly  of  a  person  not  a  trader, 
but  who  is  insu'veiit,"is  valid,  provided  there  be 
no  fraud.  MeCoiintU  v.  LUxoii  k  Brown  <fc 
Gould  et  al.,  11  L.  C.  J.  SUO  &  4  C.  L.  J.  42, 
S.  C.  11.  18.)7  ;  1033  C.  C.  it  arts. 57 & 58  xiipra. 

93.  And  on  the  contestation  ol  a  report  of  dis- 
tribution—/fc/t/;  that  the  hyiiofhcc  creatcil  by  a 
registered  judgment  on  the  jiroiierty  of  an  insol- 
vent i.s  valid  in  ca.ses  where,  as  a  ii'iatter  of  fact, 
article  2023  of  the  Civil  Code  could  not  applv. 


Dorwin  v.  Thompson  et  al.  &  La  Ranqne  Jar- 
ques  earlier,  3  K.  C.  85,  S.  C.  1872. 

94.  No  hypothec  can  be  dci|uired  on  the  pn^ 
pecly  of  persons  notoriously  insolvent.  J,,, 
Hanijue  Jaeque.i  Curlier  Ac  Oailvie  &  Hrown,  pi 
L.C.J.   100,   Q.  U.  1874;   2023,   2047  (t  21.iu 

!I5.  Vndirided  Properly. —Ihi' hy potlioi; (jivcn 
by  a  eo-projirietor  on  an  undivilled  prnpcriv 
exists  in  as  tar  as  the  share  of  the^aid  innnov,- 
able  remains  the  property  of  Ihe  debtor  iilt.r 
a  partage,  and  then  only  exists  to  the  exlem 
of  such  share.  Monetle\.  Molleur,  IHh.^W  1 
SOI,  S.C.  1874. 

Oil.  Ve.isel.i — The  purcliaser  at  a  sheriir*  salt 
and  tirst  hypothecary  creditor  of  a  regisior.-.l 
vessel  cannot  pretend  that  a  subsefiiienl  liyiiuiiip. 
cary  creditor  caiiiiol  revendicate  the  ves,4'l  wjil, 
out  ottering  the  amount  ol  the  lirst  liy|K)tln.c 
The  tirst  hyjiothecary  creditor  must  aivait  tii^ 
order  of  disiribiilion."  liennimj  et  al.k  ('  ;k  1 
U.  C.  241,  Q.  B.  1871. 

XXV.  Pavmkxt  of. 

97.  til/ Lei/alee. — Where  the  universal  lei'aice 
(ifa  hypothecary  debtor  iiaid  liieshiireof  |ii^„n. 
/('Hc,aiid  oblaineil  a  subrogation  from  the  crdi- 
tor  Ibrihe  amount  ,so|)aiil,  and  in  virtue  of  sudi 
subrogalion  was  collocated  on  the  priN'i.c.|<,,| 
thesuk'of  the  properly  liypilhecaled— //  /,/,  i,.|- 
ting  aside  the  collocal ion  and  the  judgiiicnt  cil'lli. 
■Superior  ('ourt,  thai,  being  himself  Ihe  k'i;ul  iv. 
prescnlative  of  the  debtor  and  ivsponsilijc  ],,r  I,;, 
share  of  the  hypothec,  the  subrogation  coul-l 
collier  no  rights  upon  him  as  against  llie  oiIht 
hypoiheoary  creditors.  Latlenr  v.  Jiertrand,  2" 
L.  C.  .1.  l,g.  B.  1875. 

XXVI.  Pleading  in  Actions  on. 

98.  Where  an  opposition  was  contested  on  Hi' 
ground  that  no  registration  of  the  hypdtlicc  «ii- 
alleged— y/t7(/,  that  where  the  hy'|Riiliw  wa- 
opposed  to  chirographic  claims  the  allegalinii  .i 
ngislralioii  was  uniiece.«sary.  J'inieait  \.  Wil- 
.ion  k,  .Vi'Lennau  k  Wilson  k  IKoo'/,  2  L,  C.  .1 
2:)3,  S.  C.  1.857. 

99.  The  plaintitl"  in  a  hyiiolhecary  aotioii  i- 
well  liainded  in  demanding  a  |iersoiiareunik'iiin,i- 
lion  against  the  Hers  (fe/e;i/(»r,  unless  hep: -lir; 
to  give  up  and  abandon,  A'C.  La  SocieU  <'■; 
Constrneiion  M^'lrojiiditaine  k  Bouraisa,  2(i 
L.C.J.  304,  S.  C.  is-ii. 

XXVII.  PuK.SCnll'TlON  OF. 

100.  A  hypothec  upon  an  iiiitiiovealile  Iran- 
(erred  by  donation  i.s  prescribed  by  ten  years, mil 
that,  not  withstanding  the  ackiio\vled''ii'ieiitolilir 
donee  of  the  existence  of  such  hvpothoc.  Kiwili 
it  Pierce,  15  L.  C.J.  227.  Q.  B.'lHil ;  22JlC,'l'. 

XXVIII.  Pbeseuvatioxof. 

101.  Where  the  holder  of  certain  iininoveablf 
property  brought  deuiand  in  ratification  of  tiilc, 
and  theo])i)osaut  tiled  oppositioiiO^Ht/ecoMOT'ff, 
tbuii'iedon  a  hynothee  wiiic-h  he  had  on  thq,-." 
inises,  and  which  was  set  forth  in  the  conlractof 
sale  to  the  petitioner — Held,  that  his  opiKuition 
must  be  luaintainetl,  but  as  it  was  entirely  uu- 
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;/.  &  La  Baiioue  Juc- 
.  C.  1872. 

(  iic(niire<l  on  tlic  ]ii(i. 

)UHly    insolvent      /,,, 

Oaili'ie  &  Hritii'n.  pi 

I   2023,   2047  ii  21,(11 

.— Tlicli.vixitliP(i^i\,.ii 
umliviiici]  |)r(i|«'riv 

reot'llie^iiiiJ  ininio\.- 
of  the   di'litur  iiliri 

CXistrt    (O    t'lC  I'Xtci,! 

Mvlleur,  fitu,  C  U,  L 

ftser  at  a  f heritrs  sale 
I'ditor  of  a  rp;jiston,| 
I  -iilHefiiiiMil  IniiDtliH- 
licati'  till'  ves.41  wlii, 
if  tlio  tii'ft  liy|ii)tlu.c 
litor  iiin.'^t  iiwait  til,- 
////(;/  et  III.  A-  (•  •;(■,  1 


■  the  imivprsiil  Icjim,-, 
id  llif  share  uriiT- IOC 
liiitiiiii  ti-uiu  tiie  cTi'.Ji- 
,  and  ill  virtiieul'j.iii.li 
^'d  on  the  i)riH'ce.ls,,| 
idlhecated— //, /,/|  ,s(.|. 
id  the  jiiilirniem  ol'tlir 
;:liiiiiselrtlie  leL'iil  iv. 
iiid  fespoiisililc  |i,r  111- 
le  snhi'i Illation  OuiiM 
as  against  liie  oihrr 
ificur  \ .  lifiintiul,  ■>!> 


TIO.VS  OK. 

was  contesteilonllii' 
1  of  the  liypiiiJu'OHa- 
e  the  hy|)ullifi;  \va- 
aims  the  allef;iiliiiii  .'i 
I'V.      Duncan  v.  )I7'- 

ilk  Ww,'i,2i.i:.y 

ivpiitheeaiT  action  i* 
;a  )ierMiiialc'uiiilc'iiin,i- 
'ii'Vr,  unless  iiep; 4^ 
iVc.  La  SuviiU  '/(■ 
iiie  (k    liouyaisa,  l9 


111  iiiiiuovealilo  triiii- 
ilied  liy  ten  year.'-, iiii  1 
ckiiiinled';nieiilul'llie 
lull  liv|iotne(!.  A'd/i/Zt 
i.  B.'1S71;225IC.'C. 

OF. 

f  certani  iininovMblo 
n  ratiticfttioiiof  tiilt', 
itioiia/?H(/ee(»M«w, 
lull  he  had  on  tiiepr- 
.irtli  in  thecontractof 
;/,  that  his  opiwsitioii 
iS  it  was  entirely  uii- 


,„-W8ry  under  tiie  eontrnet  of  sain   it  ,„     H  l 

L  C.  J.  303,  S.  U.  iM'Jrmi"!^"'""  *'  "'■'  '■* 

XXIX.  Bankino  ok. 

10''.  The    HjK'ciftl    nrivilecri.  ,,r  ..  i    ■,, 
/„;./.  inprelefuhle  to  the    ,e,.,. I      '""'""'    ''" 
,,|,v>icia,i'ii,rthe  expens  s\,r  X''''*^*'  "''  "^ 

ll,;  proc-eds  of  inn  loveables      V       ,      "'T'  ','•"'" 
■iiuildli..  niovoalde  pro,  .,\        /'';''«  '  ""■'■^' 

Mena,,  v.  l>e  l„  ^Sve  V  '"  'T"'o 
l„  C.  B.  41)7,  S.  ('.  IM5I).  •'""""•'«  ^^  J'ouU,  y 

1113.  A  jierson  wlui  eonseniu  i..  .i     i  ■ 

-i...  ill  .uv,.r  of  anothe  ;  ,■  ,':,  ?''''^'''''r 
l,v,K.tli.t.Hted  to  himself  „i  ,""  ,  "'""''v 
.;iv,d  l.i.s  priority  of  tnnrt^-    „,   „      ',.'",  '"'V 

,    m.  Tiie  vendor  ov  huUhuf/h    ■     ^  ^  ' 
immoveable,  who  has  a  .  a  n.    i/fA'''/,*  "'  "" 

tlie|,rieeofsale,aiid„hacas,',  in  '■''■';;'' 
lubeHoM  in  satisiuclion  of  s„eh  ..„"''•  "'V 
..  lie  colloealed  accordh  ^  , ^'j  ^t  ,ll'?'','''''i. 
llic  price  of  the  naked  ),ro  er  v    ,  ''"'"' 

I kiliU  privilege   on    t    >  '  . m e'  h     "'^'"'"r,  " 

I1n;1  ;  200!),  ,-ecs.  7  &  K,  (J.  C.  '""-'  '^-  *-• 
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XXXII.  Uk.vincation-  Of. 

I'i'shaiid,  l,v  vhiel,  t^  .  l"'"J'erty  of  her 
«'"H.alli,^.;.,,,,':,  ,,  j;r;p'toherofan 
tniel.  »assecured-//l//      'a,  '"  »"»'-.'-'«ffi'Con- 

'^■'is  void,  u,s  k.i„.  i„    , i    ;.     "   ' .",'  '•on.inciation 

"»    l«'iiiL'   indir  ..  iK    ,  '  •*  V"='  '^^P-  '''O, 

I'l'-liand.    y.'7/v        .    *•     'V  "'■r-'yshii,  11,/  ,1,J 

!""  l;''^'l'il'it  ^wiui  tenounein!''  M*  "'''='  ^"-'''^^ 

l"''-'.^' «"'''  h  1  ■la)/''"'''''    ""  P--'- 
'"'""  i'^  valid     Id  :''  ■'■"'  ^','-1'   ■•o.HM.ci- 

■l'""'lv  "hiuin    as.."'    "'""^''  '•'"■  xi'lw- 
'"■'■  Inisl-andVArr ?.'/'•;''   '■"r>''''^-   l-'o-.i 

XX.XIfl.  |;„ 


III'    Ol-'. 


lU 


XXX.  Rkoistratio.v  ok. 

h.V"'«'^-^'^^2,20.).;t2l5('    C    '' 
J    ii'i.  Where  suit  wa.s   liroii.'hf  f,,  ,.,  , 

hn.„,  ..nkvssliiso      ttie  h       """ '"  ■■'•""■^• 
l"!N.'sai,|  last   nw..,toned=i:'v  "  i"''''"»^ 

fe 'laie ol"  w   t    n        v'  ''>'.P""'P''it''il,  liefoiv 


^'''-^.ewiththe;,;^.;'';-'     ';>■;-infe^- 
""'y  ^.ihjeei  t/.  a  h  '  ,  "■  ':""^""""  do ',;,a,i,, 

ii-«  from  a  .'imr  ni^e'  .         '."   'V'^  '"''''■  '''••^"It- 
""•   -'I'l'-un,  if  :''!''>■  ""■  l"'ti'ioner  to 

^- ;';:;•. ,i.'''^.4,Slr';;:h;i"^'-"- 


Rkxkwai,  of. 


'l'yuZSif,?,h-''-.--hasi. 
■"■"»Uut  a  sin  .     r'''^',.'''^  uot   ""  actual 
■simple  lorn.ahty  prescrii.ed  Ibr 


"'■'l"i'vd  in  exel,an;;eJ^i:!;:7Vh.;!:''''    ""   ""' 
"as    siipulated    in    s,,,  1,      1  "'  "^  """^'"i' 

'i.viiothe'    resMhe/l   (he-,  ,.,f    ''■"''/'■'',•    "'^'^    "" 
I'Oii    was  .lismisl/^ '""-'""'   ""-'  opposi- 

'- 1'-  J-  i;i'j,.s!cis5H  "'""""  ^'-  ^'^""•'^'/•^•.  2 

tlHMestator  h'  la  e    ,.    "i.""  "  "' '"'.V  whicd. 
'->  iior  t„-„  sons'    "ul  ie  :       '""■"^^■^■"I'lf  proKrlv 

'■ontrihule  to  the  s.u  i,  r        T     '  ,'"■"'  «'"'^f"'  '-J 
"'■•".  as  the  .St     i„.  '     ;'  -I         '  l''':""i'l'-^^/'/, 

'■^'''■'•'•'■'''■''ivtonath^j  ;::'''•  ^''•'  '■^"^■''>'" 

""    aj'|>liea  ion    ttlen  """*■'  """  '"'»■' 

aution  was  dis  ni    ed      ""•'   ^■"•-'■'   "'"'   ""> 

-laratioSiS*:.,!;;;;!;;'?  ^''•r'''"'='i-i'- 

'•^'istered  hell,re  anv  in  •  ;  V'^'.^P-  '^".and 
lo-  UH'//.T,y,/,Vtv/.-.^;/ /'';'';''  '""'  "-■<-"  taken 
;vas  Kood  and  val i         ,S  '  "y^'"^''  ''^pothec 

-■"'^li^ic^i/lon^r'l^&'rr"'''"''"'-'-*'''''. 
'tein.<i     iher'iW^^  to   .so,„e   of  the 

.)"'i^Mu.„t  reg  ;^ ;!;; ' ;;:;:  i^"'"-^^'''.  timt  a 

party  who,  at       c    ti," ;!    V  '  i  ""  ""''^"''  of  a 

r^^i-w,.si.eh''iu:Sn,;:;;t']irtS-;| 


JH-aceahle Vsessi,-n  ^  ,:'"    ^^''"^   '"   open    ai: 
did  „o,   oreue  a    ivor       ''■'''"''  "»J'''' «  title, 
-  ..       ■''■  ''3p'l"-'c  i.j'on  the  pronertv 


r.''f"i"art.oftli,.c»dAti,.     •  .,  r'""  'vas  not  re.risteivd    V"  • 'T/ ■    ""'  '"  PO'*«''S' 

I  ■      '  •  '"'  '^  W-  '>-  V  ic.  caj).  l^^. 
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£CXlV.  Bight  to  HypothecaTK. 

,'  I*  Tfie  husbari't  surviving?  cnniiui  liy|vptlio- 
('*w  iUifi  .!,"'' coiitiii linnet' (if  tlip  coiiitiimiity, 
wbit.h  liitt  /,.,'  k'«'n  licrimndiMl  liy  the  iiiiiiiir 
chililrcri,  thi'ir  i^«rl  iiinii  lininovfitli'lf  wliicli  ImN 
hc'on  inobilizt'il  liy  IiIm  ('(iMfioi'l  oC  iiiiirriiinc, 
iriitHiiiuch  an  tlml  piirt  U'l-omc-  the  |iru|icity  of 
tlic   cliiM'-cii    wliii   M>i('('fP(l.     I'lireiit   tl  ill',   k 

Liioiiiie,  If)  I..  ('.  J.  ;i7,  y.  B.  ibTi  J  i,";t:t  c.  c. 

XXXV.  RidiiTs  or  ('iiKi)iTiiiiH, 

117.  A  iiypiiilieoiiry  creditor  wlm  oppofps  the 
mile  niul  iiiljiiiliciitinn  o{  n  cinisiitiitci!  rcnl  tor 
"  the  price  (if  an  iriiMKivciililc,  und  (vlm  is  colln- 
Cftted  (in  tlic  prueecdH  ul'llie  siilc,  ciuiiidt,  to  tlic 
prejudice  of  the  pureliiisir  nf  llie  rent,  lilc 
another  op|io8ition  to  the  (Mijloculion.  Aihltt  v. 
Ifiniieifl  III.,  2  Itev.  dc  I.t'jr.  -J,')!),  K.  U.  ISH. 

liH.  A  livpotiiecmv  crcdilor  who!<f  ciiiiniiB 
anterior  to  tliose  mentioned  in  the  list  of  ehnrncM 
at  a  :iherirt"s  .-.lie  of  llu'  properly  hypotheciited 
may,  hy  an  oppo.-ition  n/in  il'unniillir,  dcnmnd 
that  HMcli  (diarije.^  sulisc(jnent  to  his  lie  struck 
out.  Limiii/r.i  v.  Min:'<iiii  \  l^ihille,  7  L.  C.  J. 
276,  S.  C.  iHtKij  (!lN  A(i,07C.  C.  P. 

Hit.  Where  the  phiinlill'  wIkj  had  a  iivpotliec 
u [ion  an  iinniovealile  which  he  had  sold  to  the 
del'cndant,  for  the  haianio  of  llie  ]irice  of  side, 
liroiijrlit  action  lor  !j!i.')0  damaL'cs  aj/ainst  the 
detendant,  on  the  ground  that  he  had  removed 
■some  of  the  oMildinjiR  iVoni  the  property 
hypothecated  toone  adjoininjr,  therehy  dniiinish- 
iiilt;  the  valuf  of  his  hy]i(itliec.  and  defraud- 
in;^;  the  plaintilf  of  liis  riiijits  — //,/(/,  on 
proof  that  the  delemhuit  iiiid  acted  entirely  in 
jr(wd  tiiith,  that  the  (liainlilf  was  not  entitli'd  to 
dama;res,  hut  was  entitled  to  iiiinediaie  payment 
of  the  hynothec,  in  so  tar  as  the  security  for  the 
same  hail  been  diminished  by  the  removal  of 
the  liuildinj;s,  with  co.sts  of  jirotiHt,  Ac  .lr»»- 
slrnmi  V.  Barri'lli;  1  li.  L.  6-1.),  C.  C.  1808; 
109J,  2(':;1  k  2055  C.  C. 

XXXVI.    RlOIlT.S  OF  MoRT(!AliOU. 

120.  Action  was  brought  by  a  mortnajiee  to 
recover  the  amount  of  an  insiirance  policy  on 
the  property  mortjrajied,  the  buildings  thereon 
having  been  destroyed  by  tire — Jlelil,  on  the 
p'ea  of  the  detendant,  thai  such  an  insurance 
was  :uit  an  insurance  of  tiio  biiildini;  butoidy  of 
the  creditor's  security,  and  that  if,  before  action 
brou^dit,  tlu-  buildings  were  rebuilt  and  the 
credi  jr's  St..-  lity  thereby  restonl,  there  was 
no  loss,  and  •  mla  not  recover.  MiUliewaon 
V.  The  We> ier.,  i  ■•■li/--  ce  Co.,  4  L.  C.  J.  57  & 
lOL.  C.  R.  c'..«        ."C 

121.  An  a:  'i;ir.'.  i  hi;  inroivent  estate  hav- 
ing sold  cert'i  r,  1.  .'  ,  i.nd  belongiTig  to  it, 
which  were  Iik  !•:..;;.  •  tc  B  for  alxtiM  '-'lOOO, 
and  to  S  for  .■?7J(.,  pu  !  J3000  to  B  an  ;  after- 
wards left  the  country,  taking  with  him  some 
$1300  of  the  proceed.s  of  the  lots.  The  citiestion 
which  arose  was,  who  should  surt'er  tlic  (leli- 
ciency — Udd,  that  S,  the  first  mortgage  crcili- 
tor,  was  entitled  to  be  paid  in  full  as  far  as  tlie 
proceeds  would  go.  Hurtemi  in  re  &  Stewart 
&  Boyer,  2  R.  C.  479,  S-  C.  1872. 

122.  The  piir."!i!iser  of  a  projrrty,  who  has 
undertaken  to  discharge    certain    hypothecary 


HYPOTHEC. 

claims  equal  in  amount  to  the  value  nf 
property  cannol,  when  siiiil  en  lUrlm 
'Viwyw/A^-r/i/e  by  a  creditor  other,  (liaii  ilm 
'id  undertaken  to  \>u,y,  but  whose  elm 
iinfcrior  to  theirs,  re(|iiire  that  xuch  en 
give  him  security  that  the  property 
brought  to  sale  will  realize  a  sum  siifticii 
satisfy  the  claims  he  has  undertaken  u 
charge,  as  he  wcnild  have  a  right  to  do  H( 
himsell  a  hypothecary  creditor  tor  an  an 
wiiial  to  the  value  of  the  prii|M'rly,  or  liinl 

'to  lliiit  amoiinf,  so 
lumsi'lf  acijiiired  tl  e  saiiie.     Tesaier  v.  t 


paid  claims  to  that  ammint,  so  uh  i, 
*i'lf  ac(juired   tie  saiiie.     Ti 
ileiiii,  t;  L.  C.  R.  10;{.  S.  C.  18ut). 
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XXXVII.  S.VI.K  ok'  PltdPtHTY  SriUKCT  Til. 

1211.  The  sale  of  an  immoveable,  after  thf 
institution  of  a  personal  action  lo  recover  ii  i|cl,i, 
(or  the  payment  of  which  the  prii|H'rty  iscliur'i  | 
andallecled,  i.s  null  and  void  i/ikiuiI  llie  creifili' 
plaintilf  in  the  siiil,  who  is  entitled  to  Hciii' iii,,| 
sell  the  property,  notwitlislanding  such  suit 
U>mi.t  k  O'Oilel  k  irUilul,  15  L.  C.  J  '193' 
S.  C.  It.  1K71;  2011  i  2058  t/wi,/.  C.C.    '      ' 

XXXVIII.  .Sltuiuty   A(i.\i.NST,  ate  S.VI.E 
EvicnoN.  ' 

121.  The  appellants  aciiuired  real  prorifru, 
Oil  which  was  built  the  Baptist  College,  .\[uii'i' 
real,  fromoiio  G,  by  deed  of  sale  in  .Muroli,l>i42. 
Part  ot  the  piice  remained  a.-i  a  conslituteil  rein 
on  the  property,  and  t'2500  at  interest  ilurii,^ 
the  iiletinie  of  I'  and  liis  wife,  the  appellimt^,  lo 
be  puyablo  I'.fter  his  death  to  certain  perm^ 
appointed  to  receive  the  same.  Aflerwanii,  in 
Jiiniiary,  lH45,  the  anpellaiits,  by  deeii  nni 
registered,  setting  up  that  they  had  piircliasi^ 
merely  and  solely  in  trust  for 'the  Caiuuls  Bi\]i- 
list  Missionary  h(x;iety  until  it  should  bocoiue 
incorporated,  as  it  waa  by  8  Vic.  cap.  102,  av 
signed  the  property  to  the  Society  in  cunsiilir.i- 
tioii  that  they  should  be  exonerated  ami  lii^ 
charged  from  all  claims,  trouble  and  Ji'iiiaiil 
whatever  by  G,  under  the  said  deed  ofsale,  aiil 
furiher,  in  oonsiderution  of  the  sum  of  ten  shil- 
lings, but  there  was  no  .-p,  .lial  ctjve,  i.nI  of 
1'  ..irantee,  nor  any  precise  sum  of  ii'i  iie\  stateil 
as  remaining  due  to  G.  "  'x  ."■"'•'•leC'  >,•  '.rvanis 
sjiccially   hypothecated        •  -  erty   '.k  US 

and  to  F,  by  deed  bearing  date  the  '28tli  ol 
October,  1845,  and  18th  December,  1848,  ilnlv 
registered,  and  the  property  being  ifold  byiiiil'- 
cial  sale,  G  forbore  t'roni  making  anyclaiiu 
upon  the  proceeds  under  the  deed  of  sale,  aiiJ 
the  resnondent,  as  assignee  of  H  and  S  and  F, 
claimeci  to  be  collocated.  The  appellanis  re 
sisted  this  claim  un  il  security  should  begivea 
to  refund,  if  the  balance  of  the  price  of  the  pro 
pcrly  were  hereafter  claimed  from  them— //iWi 
that  the  appellants  were  entitled  to  such  serii- 
rity  notwithstanding  tlie  lOth  and  2Sth  fMm 
of  the  registration  ordinance,  and  iiotwilli- 
standing  that  the  deed  of  the  25th  of  July,  1^4,i, 
contained  no  special  hypothec  in  tlieir  liuor, 
and  was  not  registered.  /V«  et  id.  &  The  Car- 
poration  de  VEveque  de  Montrial,  4  L.  C.  K. 
297,  Q.  B.  1854. 

125.  The  defendant,  to  an  action  by  awiik" 
on  a  written  obligation  fur  a  Mini  uf  wn'r 
pleaded  that  the    plaintift'  had   accepted  iIk 


DTIIEC. 


fi9l.> 


int  to  till'  vahip  III"  Hiiii, 
I'M  Hii«l  en  ilfr/in-iiti,,,, 
liltir  other,  tlmii  ilid-r  I,,. 
ii>',  but  wliiiHi'  oliiiiii  jw 
|iiire  that  nw\i  crciliinr 
liul  thf  |iro|)crty  wl,,,, 
L'ftlizi'  n  Niiin  hulHciiMit  to 
liiiN  midiTtuki'n  tn  i|  >. 
ivt  a  rijjhl  tu  do  were  ho 
•  creditor  tor  an  aiiiuiint 
lie  proiHTiy,  or  had  ucti;. 
lit  amoiin;,  HO  as  u,  i,,,, 
Hainc.  Tesnier  v.  /■,(/,.,. 
!.  (;.  IHuti. 

.'llOl'fcltiV  SfHJKCT  TO, 

1  iiiiniovfahh',  after  the 
I  action  to  rt'iover  a  ilclii, 
:h  llic  |jro|H'i'ty  isiliiiri;.  I 
I  void  (/iiouil  tln'urfdiiur. 
lo  in  I'lititU'd  to  Hcizc  111,1 
ivithnlaiidii)''   Hucli    siilc 

»'0(/c/,  15  L  (",  J.  in. 

20 J8  (7j(f(/.  C.C. 

V   AoAixsT,   jtce  .S.U.K, 


aciiiiirt'd  roal  prnnfru, 
c  HajitiHt  Colli'j,'f,  .\|„i,'!. 
('dot' .-ale  ill  March,  H-tl'. 
iiu'd  a.-'  a  coiifltiltited  rem 
t2J()0  at  iiitprcit  iiiini,|i 
i.H  witi'.tlit'  appplliiiiu,  lo 
leath  to  ci'rtuiii  pcrriun' 
II'  saint'.  At'lcTHari|»,  in 
m)elhiiitH,  l)v  ilfed  ii„i 
hut  they  had  piirclia^cd 
■list  for  the  Canaila  Bajp 
'  until  it  should  heioiiie 
I  hy  8  Vic.  cap.  102,  av 
the  Society  in  cuiwidira- 
be  e.xoiierated  and  div- 
iiH,  trouble  and  doniaul 
die  8aid  deed  ul'sult,  aiiil 
n  of  ;)  '  suit  I  of  ten  i-liii- 
110  .-|  ■  .'i!  I'c  ■,■(>,  i,nl  til' 
3ise  8uni  oi'  wi  in'»  sialyl 
'le  fi('''i'ji'- ,.  .1  vardu 

.  ■  ;  -  ;  erty  (•.  U  S 
aring  date  the  ikh  a 
h  December,  ISlSdulj' 
jerty  being  mild  bviiiil:- 
oni  niakiiig  any  daiiu 
ler  the  deed  of  sale,  aiiJ 
^iiee  of  H  and  S  and  F, 
ed.  The  appellaius  re- 
security  .-should  be  givea 
e  of  tlie  price  of  tliepro 
limed  from  them— ///i', 
c  entitled  to  piicli  swii- 
le  1 0th  and  28tli  scolio;i 
I'diriance,  and  notniih- 
)fthe  25th  of  July,  l>4.j, 
ypothee  in  their  lluor, 

iVu  ei  ill.  &  Th(G>r- 
le  Montrial,  4  L.  C.  K, 

to  an  action  byam'tloiv 
n  fur  a  .-tini  of  ffl'-r*;- 
ititi'  had   accepted  tte 


8W  HYPOTIIEC. 


«U.»orhfr  l.te  huMb«nd.  .nd  th.t  the  *„pce«. 
,mwM  now  inwlvent.  ho  that  hfi,  the  dS- 
.  .nt,  h*J  .  right  to  retain  in  h.s  hind"  to  ,,1 
cLimeii,  ^»  «ecur,ty  agai',,t  a  hvpothoo  o^^ 
«^.,n  proporty  give.  ,.,  ,„„,  ^.j-^XcZm 
-//.W  d,Hnnm.,ng  t  ,,.  detn-irr/r  of  ihrS 
•"' Iffver-'ing  h,.  jud  M„ent  of  t  e  Cr 
Mow,  that  I  e  i.!ea  wa-  .  il  toiir„l»,i  »  i  ?■ 
thepartie.    ;,  aid  ,,r,.,eed  toVrr 'blr      "' 

12'.    V  vendor  who  recovPrs  at  |«iv  thp  nrice 

'  "'"'irr^tt"?-'-'"  thorp  iH;,i::;:r 


HYPOTnEC. 
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..  •, vv       ■   """:"  I   prp  iH  n   ni,,>.i     .  -.    uiiiiiiiionen  i 

*."•   .Ill  I*    ohiigPiJ    to  give  Heenriv    t   'Z       T'[j'  ■'"'''   ''^  •""., 

tcwi,  ifet'c: '^'""■^*"'^' '  '* '"  -'^1        '"'•  "^^ "■  '^^^ 


Xf/.  Wilt- KB  or. 

»ct';Jn  ai^am"/':;';,;;:'^'''';'''  «'•''   1.'-^"  brr.,.ght 

''•^t-'or.  in  e.xcU;,g;To  •;••'.::''''?.'  ''^  ""«•' 
privi|pgpo(thpW(/A«r   /i/-^  ■'"*'•''''••'  '"  "le 

'o  '•••4-i.lerPd  a"  lav  n^i";  'i;r  "'"  .'"  '-' 
"or  a.-  having  eonsentPif,,  ,  ""'  '"'!'*''''»'«gP. 
"HP  i-nmovpablef  ;''•'''  -"»'^"tu"on  *.,  • 
.-"'ved    or   ubamlo     ,''•':;;;, '.'''r^^havin,. 


XX.XI.V.  Tran.sper  ok. 

127.  U-hprea  hypothpc  has  bei'n  trannfi.rred 
,.iid  t lie  iran-fer  ha.s  not  been  .-erve  ,  ,  J 
ori^jinal  debtor,  no  action   wiil   lip.     /.,,'' j, 

li'^.  The  tranMRTofahvpotheoarv  claim  if 
'li'lv  re,-,.st..red  and  no'^fied  To  the  third  h.VJ^ 
gives  :n  rhe  tran-lerep  the  full   ben ,i  ,     f    7' 

'O.Q.  B.  isT.'i;  I -,71  0.  c  &  o   r.  v  . 

^,.co^.,^,^,,vi.c*..lto'r'=''"- 

1^.'.  And  where  a  mortgagee  tranifprred   )il« 
mortgage  ,0  a  third  party .\f],h   tiio  conHent  of 
hemort,'a<;or.b„t  neglJcted  to  t.a,H?P    .-^   i    ' 
'urance  policy  wliicT.   he  hold  o,,   t^he  morf 
iK'' property,  and  the  property  ^vas    e^t  ov ei 
I6vfire-/W,/,  that  the  inortgagor  wai  noTpn 
Ititled  to  claim  the  di«cliaree  or  fl,»  ..  ""' •^"' 
from  the  party  to  whom  it  wa.^  ra  tf  ';^7"hf 
aii.e  the  mortgagee  had  neglect*    to  tan.^r 

..i'Ulx':!;r:,;Kr::i:r,r  ^^ 


l/niM  ,.  /  lA        //         ,„V'^'^  against  tire      Bg. 


■\'f-f.    \Vll*T  COVEU.. 

coicern;ng'^h;::r'^nn'':::r"   'T?  '™ 

.""■,l'.vfK.theea,i,.,^  '  ^'  ,  *;;',"' /'"l-w,  that 
"*  l""'is  and  Umnds  is  ,7  ''""'- ,''''«<;ntH-d  by 
"'■■'^'  certain.  Vl'u,,  '  . ''■:'l'"'l"'Cut,on  of  i 
ther.'hv  be  Ipsh  than  |7  „  \'"""''"^  asiigned 
""•"J,'  if-lf.  md^ '''.'*?'""'  """"'"tH  of  the 
cover.,  the  ;",;,, ^"^''  ^'T   ""•  Hy,K,theo 

-a^  .iied  bl  ;:!;s;;'V;:;:^^V'^^'"""^p(--tion 

'»  'lie  oontrac  o'\n,r  '  ""I  '"  ^''f'latiot, 
P«rent«,  that  the  w?p       '   ?,'    '•^'>^"<'"     ""'ir 

'"^"..•al  l.fe.'an,  to  1  r;  1  'chilT  '''"■'■""  •'"'• 
death-//,./,/,  conlirmin/  ,'■''"  ""*■■•  '"■'• 
<»urt  below  tlm"^  .;,''''  J'"'^""erit  of  the 
""K-rior  totIP  rHL*''of  ?  ,;"""*-'";,'<"^  'treated 
•t  Vic.  cap.  MO  «Sd  =''''^*^''''''''"''^ 

k-.v.thedef:,or  h  W  '  ^  ./^/^'r  P'Tchased 
;a"i  Ordinance.     /K'l    ''^.P'^'^'^'A  of  the 

f'■<^f^•'i^2,^^a[;;^:^'^02?J^^^^^^^ 


xr.rr.  vvi^t  i.^. 


a  tnortjrag,..     iil   .      'r     ';"'''«'''oe«  not  create 
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IMPRUDENCE 608 

IMPUTATION 608 

INCIDENTAL  DEMAND 608 
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INFRINGEMENT 

INHABITANT 

INHERITANCE 

INJUNCTION 93-101 
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INNKEEPERS.  
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INSCRIPTION 

INSECTS 102 

INSINUATION 

INSOLVENCY 103-329 
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INTERDICTION 434-140 
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IDENTITY. 

I.  Admission  of,  see  EVIDENCE,   Admis- 
sions. 


IGNOEANCE. 
I.  Of  the  Law. 

1.  A  woman  is  prosmncii  to  know  the  law  af 
well  as  a  man.  Brunttetvir  \.  Buckley,  'A 
It.  L.  695,  S.  C.  R.  1872. 

ILLEGITIMATE  CHILDREN. 

I.  BKyi-ESTs    TO,   see  BEQUESTS  to  Bas- 
TAiina. 
n.  Care  of,  2, 

III.  Estate  of,  .3. 

IV.  Mainte.nance  of,  4, 5. 


II.  Cahe  of. 

2.  In  an  action  en  paiernite—I{dd,(lMiiii\ 
care  ot'a  nainral  or  illegitiniiue  ciiilii  devolisj 
upon  it.-J  motluT  until  it  i.s  yix  vearHof  af.'?,  a»J| 
iliat  atter  that  the  fatiu>r  lias  the  opi;oii(*| 
taking  the  child  ur  payinj:  for  its  .supi»ri  loiinl 
mother.  Dubois  v.  Hubert,  7  L.  C.  J.  " 
S.  C.  1840;  240  C.  C. 

III.  Estate  of. 

•\.  Action  was  brou<rht  again.st  the  ciiraHf  "I 
the  vacant  estate  of  an  illejriliniatc  pw.'oii  "lul 
had  recently  died,  and  the  utlorncy  ■.'t'lieraloil 
behalf  of  the  Crown,  bv  upposi'tion  pr».™| 
that  the   defenilant  be   comlenined  to  rfii'lfniij 

and  that   ail   the   projaerty,  moveable  anJ 
movcaiile,  beloiitritig  to  the  o.^lftle  he(ielivfrf|i»| 
tlie  crown  a  litre  de  deshenna  ou  deljaltir»l 
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Art,  Picii 

(I»l 

«I)| 

8Ilf 

93-101  8!|| 

IE 8ii 

W 

«1J| 
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102  «!}! 

61 

103-329  51 
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3:iO-J33  (Ml 

434-440  (i>\\ 

441-418  itsj 

iLAW 479-190  oisl 

ES  u\ 

491-522  i);i| 
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paiernite— Held,  tlmm 
illegitimate  cliiM  devolisl 
lit  is  six  years  of  ape,  >iJ| 
fatiior  has  the  opiioaal 
lavini.'  for  its  Hup|)orttoiii(| 
'Etbtrl,   7  L.  C,  J.  %J 


ight  against  tlieciirat'f  Bl 
an  illegiliiiinu'  person "lul 
ui  tlie  uttorin'v  general  oil 
■n,  bv  (j]ipositioii  pr».™I 
)('  comieiiitieil  to  reiiilerasl 
lisinaif)!!  !i?  -■^iich  c"*"'! 
jjiertv,  iiiovfftble  aiiJ  m-f 
lotlip  estate  lii'(ieliwe;i'oj 


m  IMPORTATION. 

^ninn""*"'"^  parties  claimed  to  the  t^xtent  o( 
iSO.OOO  againBt  theesUte,  and  pravc)  tliat  the 
estate  be  not  delivered  to  the  Crown  until  thev 
bad  had  an  opportunity  of  establishing  their 
claims  and  obtaining  satisfaction  for  tiieii,,  in  so 

-Held,  that  they  had  a  right  to  make  .-ood  their 
claims   as  prayed,    and    to   have  an  account 
rendered   by  the  defendant  as  curator  to  the 
estate.    The  Attorney  General  v.  Pruees  nual 
i  McGill  et  al.,  9  L.  (C.  R.  12,  S.  C  1858    * 

VI.  Maintenance  op. 


4.  The  mother  of  an  illegitimate  child,  though 

not  appointed  tutrix,  has  an  action  against  tL 

father  of  the  child  for  Us.  niaintenance.    Bilo. 

Tr^'r     ^^'"*^"y'  ^  ^-  ^'-  '^'*S»  S.  C.  R.  1871 ; 

5  And  in  such  case  the  plaintiff  must  join 
with  herself  a   tutor    ad    hoc    or   be  herself 

iTs  1?  1874'''     ^*'"*""'  ^"  ^^^'''^'  ^  ^-  ^■ 


ILL-TREATMENT. 

Board,  see  ACTION  en  Separation. 


IMBECILES. 

I.  Acts  of,  we  CONTRACT,  Capacity  to. 

II.  Interdiction  of,  see  INTERDICTION. 

IMMEUBLE  PICTIF. 

I.  What  is,  sec  BANK  STOCK. 

IMMORAL   CONDUCT. 

!ri;?^^r^^^™'^CTS,Jt.TincA. 

IMMOVEABLE.S. 

I.  Sale  OF,  Mf  SALE. 

j,n^  TliA.VSFliU   OF   PUOPERTV  IN,  sec  TRANS- 

I  Tioluv?'"''  ""■■■'  '"'  ^KOPERTY,  Desorip. 


IMPOTENCY. 

RUGE^a ''""''■   *««  CONSORTS, 

IMPORTATION. 

!•  Proof  of,  see  CUSTOMS  LAWS. 


IMPRISONMENT.  593- 

lilPRISONMKNT. 

I-  Action  fou  Fai.se,  ti-9, 
|i.  Notice  OK,  10. 

IV  K.Tr*'^"- ''^'=  (^'JKP>'',  n-,i9. 

i/-/"«/"NTEMl'T,40. 

V.  For  Dki)t,U-J:!. 

Vf.  Notice  Tu  Dkfem.ant, -14. 

V  .   [;n,,erLvs,„.v,.,,,    ,cr,-to,4(i. 

I.  Action  for  False. 

required  by  the  second  section  o(  tie  sU  tutel* 

caS;:'secs.-  ['/t  ^l^'a  ^:^'.'''  ^^  «•  ^-  ^^ 

7.  And  where  a  person  was  committed  for  trmt 

on  a  charge  of  perjury,  based  onl^o   depos  t  o?s 

prepared  by  a  couneef.without  any  evidence  £• 

I  ot  a"  petitioVtrTt  "'^^^'  '^"'^  »•-»«  'iberatel 
nr^.t'^  ^^'^  '^"^^"•'  ''"''pus  for  want  of  a 

t'^TfnnPT'"""""'  ^""^  "'^^  plaintiff  broughtic 

'^^••<uuiiea—iieia,tli8it  they  were  resnonsiMp  «<> 
the  commitment  was  not  based  on  a  wS  e,  i n/or 

a.  Ihere  is  no  action  for  false  imDrisonment 
under  a  conviction  ^vhich  is  valid  01  i?s  face  aiul 
where  such  conviction  is  in  full  fo  ce  and  iS 

r:V;^:itt  '^^'^  i%f  courts."is 

t     «o  former  were  held  ju.stiried,|,ut-//e/(! 
thai  the  magistrates  having   issued  an  ilV,    I 

f2rc!tj^{^,fi^^^^*^^c.R.:i:r 

II.  Notice  of. 

10.  In   an  action  of  damages  for  fa^e  imnri 
onment-/^eW,  on  the  pleu"  of  the  ietln   ■      ' 
that  where  there  was  proof  that  he  ha    ac"e      n 

good  laith,  and   helieling  himself  to  be  a,  t!, 
i=ed  hy  statute,  that  he  .vas  entitled  to  a,        n's 

notice,  and  the  plea  of  want  of  such  imt  c  '    •■  s  a 

general  issue    a„,l   could  not  be  read  e,i  (     il,! 

demurrer    McNamee  y.   i/e«..v,  3  L.  C  J    lu ', 


ilAR- 


III.  Contrainte  par  Coups. 

11.  A  rule  for  co,,/rmii/e  jmr  corps  MramH  a. 
married   woman  upon  a. judgment  for  prin     nal 

,.,  Vi    -  "i  ';■  ■**".  1^-  o.  ^^.il  i  227(;  c.  c. 

1-!.  J  he  coiir    has  not  the  power  to  onler  the 
Mpn^x.nmer.t  ofa  person  imtil'he  has  done  .  spe! 

7       '  "^if"'"  ^^  ;"'  ^^l"''^'"'^  ''^»'  ""iborizinR  it. 
A«r/i,  v.Moon,  2  Rev.  de  Leg.  151,  Q  B   1«4U 


$ 
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IMPRISONMENT. 


IMPRISONMENT. 


m  :■ 


1.1.  Where  a  guardian  of  effects  seized  under 

•an  execution    had    been  dispossefiHed  of  them 

'Mnder  another  execution — Held,  that  lie  was  not 

Jiable  to  cnntrainte  par  corps  on  his  failure  to 

jiroduce.    Blarkiston     v.    I'atton  &  Fatton,  5 

■  L.  C,  J.  56,  S.  C.  1851  i  577  C.  C  P. 

14.  A  rule  m.si  roiitrainte  par  mrps  will 
;not  issue  (/r  ptnno  agaiimt  a  inagiHir  lU'  tor  nc- 
•glect  to  iiiaku  his  return  to  a  writ  otccrtioriiri, 
-without  notice.  Davies  ext).,  ',i  L.  C.  H.  IJO,  S.  C. 

ii85;{. 

15.  On  motion  of  the  plaintiff— //eM,  that  a 
"rule  for  conlraiutt' par  corps  would  issue  againcl 

■  a  defendant  refu.xing  to  o|)eii  his  doorH  to  a  hai- 
litV,  charged  with  (he  execution  ot'awrit  to.>^eizi' 
Thoetlectn  tiieroin,  and  tliut  where  the dtrfeiidaiit 
-iiaa  inaile  use  of  neither  force  nor  violence. 
Dcsharnms  v.  Cheviot,  4  L.  C.  R.  4:t,  C.  C- 1853  ; 

2273  C.  C. 

IG.  On   anpeal  from  a  judgnient  of  the  Supe- 

"rior  Court,  disnii.^.Ming  an  appeal  from  tlie  Circuit 

•Conn   l)_v  a  person  condoiiuicd  to  imprisonment 

liy  conlniiiile  par  corps  tor  refusing  to  t)peii  liis 

doors   to  a  hiwUW—llild,  tirnl  \>y  the  ordimiiicc 

■o\'  1785,  the  deliMidaiil  was  liaiile  to  C"/)^ca()i/r 

par  corps,  and  that,  liy  a  writ  hi  the  nutiire  ol 

A  capias  (III  sa/isf'ticiciKliiiii,  iiiid  that  there  wa- 

irror    in    the  judgment  of  the  Superior  Conn 

lismissing  the  ajipeal.  McrciircK'ii  Ln/'raiiilxiisi' 

■et  al,  5  1;.  C.  R.  I(i8,  Q.  H.  185:)  j  22'73  C.  C. 

17.  And  in  another  case  on  a  rule  for  cim- 
frahUe  par  corps  for  rebellion  dc  justice. —  Held, 
that  no  mitigating  circumstances,  wiiere  the 
rclH'Hidii  was  proved,  could  prevent  the  issuing 
of  the  writ,  which  was  accordingly  made  ah-o- 
lute.  CatHplnll  et  al.  v.  Ilealtie,  W  L.  C.  J.  118, 

•S.  C.  1858;  2273  C.  C  &  5(;i)  i  782  C.  C.  P. 

18.  Where  a  rule  {or  coiitraiute par  corps  had 
issued  against  a  sheriff  as  guardian  ot  eff'cts 
«ieized,  on  application  to  the  Court  of  Appeals, 
and  the  rule  allowed  no  alternative  but  the 
jiaynient  of  the  debt  claimed  by  plaintiff,  but 
the  court  subsequently,  on  the  application  of  the 
nherirt',  ordered  that  jirool  be  made  of  the  value 
of  the  etlects  seized,  and  that  the  rule  be  niaile 
absolute  with  power  to  the  sheritf  to  liberate 
hiin-'elf  on  |)ayment  of  such  ascertained  value 
—  Held,  by  the  Superior  Court,  that,  notwitli 
.stamiing  such  judgment  of  the  Court  of  Appeals, 
the  rnle  would  be  dismissed  altoiielher  on  the 
ground   tliat  it  did  not  itselt'give  the  alternative 

-■of  paying  the  value  of  the  eU'ecIs  seize  i.  Ler 
ersitn  el  iil.  v.  CuHnimiham  k  Jliisfmi,  3  L.  C.  J. 
',)7  &  7  L.  C.  R.  275,'S.  C  1858;  ,V.)7  C.  C.  P. 

lit.  .\nd  held,  al-o,  in  the  same  case,  that  the 
sheritf  is  liable  to  contraiiilc  par  corps  for 
failure  to  |)ro<liice  the  things  seized,  although 
lie  be  over  seventv  vears  of  age.  lb.,  2  L.  C.  J. 
2'.»7,  Q.  B.  1858 ;  "227G  C.  C.  i  7113,  sec.  li, 
'•C.  C.  P. 

2lt.  The  plaintiir  having  obtained  jndginent 
•against  the  defendant  for  the  sum  of  i','!5,  in  an 
action  of  damages  for  libel,  moved  the  court  fora 
■rule  for  i  nntraiiite  par  corps  against  the  body  of 
'thedefenilant,on  the  ground  that  lie  had  not  sat  is- 
■.'ied  the  judgment,  nor  any  iiart  thereof,  and 
'that  lour  months  had  expired  since  the  render- 
ing of  the  judgment  against  him — Held,  that 
the  court  had  discretionary  [X)wer  to  grant  or 
refuse  the  rule,  and  that  where  the  foriiialitie- 

Jiresoribed  by  the  judgment  granting  the  rule 
lodnot  been  complied  with,  the  defendant  would 


be  discharged  from  custody  on  motion.  Gumif 
Donaghue,  9  L.  C.  R.  274,  8,  C.  1851t:  M 
sec.  4,  C.  C. 

21.  And  on  appeal  from  a  rule  for  inipriiot- 
ment  against  a  sheriff'  as  guardian  of  tliinn 
.seized— i/eM,  that  where  tlie  plaintiff residH 
beyond  the  limits  of  the  province,  the  court 
would  order  the  guardian  to  berelea^eii  fr,iiiii|]> 
contrainte,  on  depositing  the  establislici  valueni 
the  goods  in  the  hands  of  the  prutJKinotar'. 
Leverson  et  al  &  Boston,  3  L.  C  ,1.  221  0  fe 
1859.  ^   ■ 

22.  And  on  a  rule  for  contra! nic  pur  n,m 
against  the  adjiidicataire  of  a  pnjperty  nulilii 
judicial  sale,  and  which  hail  iH'en  mthl  Mh  1 
folle  cnchtfre  of  the  adjiidicataire— Ili'l,i^[\^^ 
a  rule  for  contrainte  par  corps  woiiM  imi  Ik 
against  the  aduulicalaire  for  costs,  but  onlrfur 
ditU'rence  of  price.  The  Trust  and  Ldhii  ('» 
pany  of  t'ppcr  Canada  v.  Doi/le  it  al.  &  Sin- 
lei/,  3  L.  C.  J.  3(12,  S.  C.  1859  ;'  (il),")  (',  (',  p 

23.  And    where    the   secretary  •treasurer  oi'i 
municipality,   in  an  action  to  aceonnl  was  cot 
demiied   to  pay  the  amount  found  tu  licilueiji) 
municipality,  with  interest  at  the  rate  (il'nwjvf 
|H'r  cent.,  or  be  inipri-^oiied  under  a  nileforw 
trainle  par  corps — Held,  that  the  niji'  t'umA 
imprisonment   might   be   served  on  the  cltrtf  j 
the  Court,  where  thedefend.int  had  Icl'i  tlu'iirov  i 
iiiee.   The  (Wjiorolion  oj  the  Cininli/ iifCliQH' 
l)li/  v.  Louprel,   \  K.  <-'.  J.  125,  S.  c'lSJH;  1*1  j 
M.  C. 

2-f.  On  appeal  from  judgnient  gr.iiiliiij;  1 1 
rule  against  a  defendant,  who  had  l«'oiinuMolii3 
tary  guardian  of  the  things  seizoii— /A/./, cor- 
firming  the  first  judgment,  that  a  dcrciiclantiib)  | 
becomes  voluntary  guardian  of  e(lWt<  .<tizfi 
under  a  writ  of  execution  is  liable  t(i  r«)i/ri!iii(( 
par  corps.  Brooks  \.  iVliitnei/,i  L,  C,  J.  2:j 
&  10  L.  C.  R.   244,  Q.  B.  18yO;'2272  C,  CAJ?! 

c.  c.  p. 

25.  And  held,  also,  that  notice  of  sucliruleio  I 
the  defendant  is  not  required  liv  the  ltuie,<rf'| 
Practice.*  lb. 

2(!.  A  rule  for  cort/ivi//!^cj)rt)-'V)r;),<  wasi»;iifi  I 
against  a  married  woman,  separaleiis  topruperli 
from   iier  husband,  as   tlie  adjuilinilairf iiht\ 
immoveable   sold  at  her  folic  em-herii—lkli'i 
be  null,  no  notice  havini:  Ijeen  given  to  llieliih- 
band.  MrDoniildw  Mr  Lean  ,^  Wihnu  ic  l:k<,\i.\ 
11   1,.  C.  H.(i,S.  C.  IsCO;  227i;(VC. 

27.  A  rule  for  contrainte  par  curp.i  will  iioMk  I 
against  the  curator  t'l  a  vaeaiit  osiato  iiii'lwllie  | 
Ordonnaiicc  of   l<iti7,  on  an  iiilerlnijiiturvjiilf 
nieiit.    Wood  V.  MrLeiinaii,  :>  \,.  V.  ,\.ijl>  t 
18(il  ;  2272  C.  C.  A  7.'<3  C.  ('.  I'. 

28.  On  a  rule  for  rmdiainte  jnir  mr/w again-!  I 
a   witness   for  conteinpt    7/(/'/,  tliiil  llif  partr 
proceeded  against  should  have  had  nolici-l'win 
the  beirinning.   Iioi/ \-  Heondri/ \  hifrem'.H 
L.C.T.  S5,S.  C.  i-<i;i;  7-<l  C.  C.F. 

29.  Where  the  jilaiiitilf  obtuiiH'ilariiloagaiii-l  j 
the  defendant  for  ctilrainle  ]iiir  c<irp.^;mAt\ 
ground  of  deterioration  of  an  iiiiniovciiljleiiiiJi'f  | 
seizure— //(■/(/,  that  not  only  the  iictitioii  or  mo- 
tion for  the  rule,  but  the  rufe  it-elf, must conuii)  I 
the  words  required  by  tlie.Statiite,tlieODiissioii 


*riy  tlie  C(Hle  of  Proci'iiure  it  is  now  provldfJ '1»' 
coercive  imprlsoiiment  cainicit  lie  <-,'iirii;ilintn«»'«tio» 
willKiiit  11  siieciiil  rule  ^'ranleil  liy  llic  ooiirhi/ycr/Wv'"* 
imlici-  uicen  III  llie  pai-lij  linM,  to  i7,  uiilo8S»uoLp«riJ 
absconds  In  order  to  avoid  it.  T81  C  C  P.-£n.         | 


WfeMaii  .A;!,iiA'iJii|j}>iii 


3NMBNT.  lioi 

ustody  on  motion,  ^n™  i 
R.  274,  S.  C.  185:»,au 

I  from  a  rule  for  iiii[)ri*)B- 
rift'  as  guardian  of  thingi 
where  tlie  plaintitl'resiJH 
3f  the  province,  the  conn 
ilian  to  berelca-cl  fruimli; 
inctlieestahliHhci  value. ij 
iiuls  of  the  proiliimolar' 
ston,  :i  L.  C.  J.  222,  i^.i 

;  for  conlmliilr  pur  rr,m 
itaire  of  a  prcipirtv  «Mi[ 
iiicli  haii   Ix'cn  sdhl  mtli, 

•  par  corps  wouM  nm  Ik 
litire  for  costs,  Imtonlvfj 
The  Trust  ,iii,l  Lonn  (W 
\(la  V.  Jhii/leit  <il.  iiStm- 
.  C.  iHriit ;  (;<,),-)  ('.  c.  p 

e  fecretary-lrcasiiriT  -u 
action  to  uccunnt  ua^cvi 
tnoiint  foniiii  to  lie  ilueili^ 
terc-t  at  tho  rale  nl' titelvt 
-iOned  under  a  rule  fur.-* 
'eld,  tliat  the  rule  furjiicl 
Ije  served  on  tlie  clerk-;:; 
ielcnd.'iiit  hadlei'ltlicprov 
m  «J  the  (''iiiiiti/af'Ckn- 
V.  J.  125,  .S.  C.'lMWih: 

am  jiiilginent  ^raiiliiii  1 1 
mt,  who  had  iK'e.nnevolii! 

tilings  seized— //rW,  oor- 
iient,  that  a  liefeiMlaiitwb)  | 
guardian  of  ellect-i  seizcj 
ition  is  liahle  to  rnntr(iuli\ 
:.   iVhitnei/,i  L.C.J. 2 

13.  1860;'2272C.  C.i-Wl 

that  notice  orsuchrulea  I 
required  hy  the  l!ule.'iii 

fainlepari'iirpg  was  isjud 
nan,  sejianiteiis  topr.jpem 
IS  tlie  ti(/Jiiilinilairi' ufK  \ 
ler  /(///(•  enr/ihy—IIdi'i) 
.■\n;z  hern  ^'ivcii  tu  llieliii-- 
\lr'fj,'(,,i  X  H'il.l„l,  \  llmih, 
•^110;  227(1  C.C.  '     , 

(///(/(•  jmr  ciir/i.*  will  iiolli 
J  a  vaeant  e-tiiie  iiiiilfrllif  I 
on  iin  iiiterlociiliirv jiili'  [ 
diiKiii, .')  I,.  (.'.  ,l.2.j;i..'' ''  ' 
s:i  C.  (".  1'. 

iiilraiiil''  pur  cor/wagaiEv  I 
\\\\.  -Ilrt'l,  that  lln'|arlM 

iiuld  inn  e  lull!  liiititTfWIll 
.  /li-iiinlri/ \  l,iijh:iiiii\.i\ 
I  ;   IX]  C'.  ('.  P. 
iititl'olitiiine.l,iniloa«aiii-l  j 
•ifraiiiti'  ]«ir  C'irps,')\)Ai  j 
111  of  an  ininioveahleimiiT 
lit  only  tlieiK'tiliimormO' 
he  rule  it-elf,  mu^ioontam  i 
f  the  Statute,  the ouiisiia  j 

Boilure  It  is  now  providtHi  Ite 
iiincit  ln'e;irrieiliiilnoi«uliii«  | 
iU,.,lliyllict'0iirl.(//fi7W.'«'' 
lifihli-  1,1  it,  unlesssuchptflf  j 
il  it.  781  C  C  P. -Ed, 


m  mPmsONMENT. 

;fcenain  of  which,  in  this  jnptnneo  „,»  /•  .  i 
Varin  v.  0.,k  et  alU  McGinn's  etn!  T?  r '"  ' 
160,  S.  C.  1H61  I  7H-  &  800  C  C  P  '  •^■ 

/iO.  A  rule  which  orders  a  Kimrdian    t^ 
■.nreof  nnnioveablee  to  pruh.le  o  t"  ei.°,," 
aJitraniiHsing  piece  of  furniture  of  which    f 
..guanhan,  and  in  default  ot  his  do ih^  s       1  ^ 

i.- Le «,«/r«Y,/e;,„r  c.r;..,  anil  iniprisonodi'n   Ik 

ominon  giuil  ot   the  di.strict  until'  he    has  "ro 

liiceil  the  ini.ssing  arliclos,   is  defective  h!  ul? 

not  giving   the  guaniian  the  a  Iter  ,a  tve  of 

^ying  the  value  of  the  articles      Inyl  I   m  ■ 

.'il.  A  person  who  has   been  ».n«,j,  ^     j  • 
.alty  o[$.0  for  illegal  votg  'STl''i\? 
ip.  6  Fill  lie  subject  to  contra/,,/..,,  '  ■  ' 

MCi8C4;C..S7Vi?.c'a^'n:^^,9^'J- 
Vic.  cap.  7,  8ec.  300.  >  ■'"-o.  lua  as  y. 

-li-  A  I'lie  for  contrainte  nnr  mma  ^  .     • 
lt^:n,,t  the  defendant     or^  n.f,"  C"','^^  '«^"« 
W«,rstotl,e  sheriff,  charged  wf.  l"„°fo"f 
ixeculioii  against  hint,  for  the  nuriMsp  nf  Iff   ? 
"g  the  sale  of  his  goods  and  cDs      M     ''^' 

:f:Sl'H2c-^-J^^'Q-'^'>«66;S!i 

34.  Article  77,S  of  the  Cod*,  nf  r>^^     i 


IMPHISONMENT. 


6oar 

"Otice.^/eS  V    T;"T'""'  ^'"'°"'   f'-^^io"-' 
S.  C.  1,^70  ^VrJ,oy,  20  L.  C.   J.  305.. 

JV.  For  Co.ntempt. 

liiat/'dtST  "''' ""^ ''^  »«^'-' - 
dental  proceedin  r   h  u  ,  *"  ^T  "^^''^  o*"  »''  ""'i- 
'li'-nan.   a.  execul'io     f  ^^  '^'","""»''«  <"""tled  to- 
pendency  "(tiace      A'""       «osts  during  the  • 
L-  C.  K.  421,  ^  C  1855     ^^"*""  "'  ^'''■'""^«'-'  '"■ 

V.  For  Debt. 


I  M.  A  nmmaiidement  de  nm,^     „„j 
fi»t8pplicationf,ra™«<r„/„^.,''    '    ""'^   "?"<=<■ 

|mu,  1  R.  C.  2M\,  C.  C  Is/l  "'*  ^'  -^"'■■ 

pdressed  to  \Z    Zf.'l  "■  '""."^  "^^'outio.i 

|»«1  I'f  the  district  of  M     .1 '"  "'^  i^oninion 

I'r'lHmmit  TiUia^raK'  ";"'  •""'"" 
I'J  wt  of  e.xecution  wt  1  i'""""  °^""' 
Koii.orhad  paid  the  plaintiff  H  P'"'"'"''''"?^ 
If  debt,  interest  „,„i  ?/,   '"."''^""' '""ount  of 

'».">  the  tailiH'  a    e,u  n   of  1'"  "      ''''V"''^ 
Ifillen  on  the  writ  n.  Iv        •    '"*   Proceeding- 

h.   anJ    ree     .('"^^^'^'""■ewritofoxe. 
|,r-;li/i«l.Vr«leVfroS;t"'"^""^ 


by  nJeai'fs'nf^n"';.  *"*'''• ''^',''"P'''^°"'"ent  for  debt 

Honed  under  an  iefr      1  '^!''^nJant  be  impri- 
lie  should  hLeDaidHr'"*"'''^"''  ™7'*  "''"1 
debt  and  co.^i-^);   jTif:t'H''''-"'i^''^J^ 
>nent  under  s uch  rw  ''^  '''«'"  of  imprison-  . 

-ffi-^e  a  «tateu>ent  u  Je   oati    of^irr°"°'r'-' 
property  and    effe,.  J  of  all  his  credits, 

'bo've  .neiuiie?  St  he  m  Z  t  ""'  ^'^""« 

Vr.  Notice  10  Defexda.vt. 
iuitniS  t  'T'T  '°  '■'^^'''^  »"  interlocutory 

without  J;  '^^roth'toT'''  'r;  ^'p^'^-""' 

Vir.  Under  Insolvent  Act. 


thaf  in^Mi.T  '''"'""''1."^"t  case  in  appeal-//./  / 

«aip  ..1-  eo,„,„i„v,  "of  "Xm,:;  ','.,•,■,'[":■  ^'"y  flm',  partner- 
«Ker,  trustee,  aient  or  en  »  IvIm  f  P"'''  "'  ""  *«  '""»- 
eartnerHhip,  or  eoir  uanv  '  'i  .  ^'"^^  Person,  firn., ,  „. 
proeureg  ai,;  ailvance  h7,^,^,?'^'"""^^»  «"«'''  '>"  ere.ll  „r 
"■ent  or  acce,  uZe  o    anv  .f^^nJi",'^'""^'  "'« <""•""•-- 


€03 


IMPi?OBATIOX. 


^"III.  UnDKB  W  arrant  (IF    COMMISPIONER. 

47.  Where  a  ilcfpinlitnt  waf  coTninittpil  bv  a 
KjOHitiiissioiier  fur  tiilsitiL'  alH'lavits  to  lie  nH'<\  in 
tlie  Snperidr  Court,  'iiider  ii  warrant  wliiili  em 
^louered  1  lie  gaoler  tu  ilelaiii  liini  for  "  forty- 
"Pi^'lit  lioiir.-i  and  no  longer,  unless  helbre  t}ie  ex- 
jiiriition  of  that  lime  a  writ  of  capias  he  served 
Till  him,"  and  no  writot  capias  was  served  within 
forty-eight  lioi;rs,  and  ihedefendant  wasdotained 
for  two  days,  when  awril  of  capias  was  served — 
//('//,  that  the  <ietentioii  of  the  deleiulant  after 
"the  expiration  of  the  forlyeiglit  hours  vvus  illegal, 
and  that  the  arrest  made  under  the  writ  of 
capias,  wiiile  the  defendant  was  so  illegally  de- 
tained, was  void,  an,i  thedefendantwasdiscfiarg- 
■ed  from  cusltMh'  upon  h\i-;  petition  to  that  etlect. 
Jliiigsion  v.  'McKmty,  12  L.  C.  J.  25  &  4 
C.  L.  J.  42,  S.  C.  1867  ;  813  C.  C.  P. 

IX.  With  Hard  Labor. 

48.  By  a  statute  of  the  Province  of  Quebec  a 
Tjienalty  of  two  months'  imprisonment,  with  or 
■without  hard  labor,  was  imfwaed,  and,  by  a  sub- 
sequent amendment,  the  time  was  extended  to  six 
nonihs,  without  mentioning  hard  labor— ifeW, 
that  this  alteration  was  equivalent  to  a  new 
statute,  and   a  conviction  under  the  latter,  im- 

J  losing  six   months'  imprisonment    with   hard 
abor,  was  bad.     Williams  exp.,  19  L.  C.  J.  120, 
■S.  C.  1875. 


IMPROBATION. 

I.  Amendment  of  Declaration  in,  49. 

II.  Bv  Summary  Petition,  50. 

III.  Delays  in,  51,52. 

IV.  Effect  of,  5.S. 

V.  Evidence  in,  54-57. 
TI.  Exhibits  in,  58. 

VII.  Grodnds  of,  59-6.3. 

VIII.  Judgments  in,  64,  65. 

IX.  Motion  to  Reject,  66. 
A'.  Of 

Judgments,  67. 

Writs  of  Execution,  68. 

XI.  Waiver  of  Right  to,  69. 

XII.  When  Lies,  70-79. 

-I,  Amendment  of  Declaration  in. 

49.  In  an  action  in  improbation — Ihhl,  re- 
versing the  judgment  of  the  court  below,  iliat, 
even  after  tlie  closing  of  the  enquete,  the  plain- 
till  fit  faux  is  entitled  to  amend  his  mai/eiiK  tie 
f'liix,  by  adding  tiieretonew  facts  lirouglit  out  by 
the  eviiience  adduced.  Perrault  &  Simard,  5 
L.  C.  H.  24,  Q.  B.  1856. 

wliiih  he  is.K-ting,  tobounnble  to  meet  it  or  hie  etiRnge- 

niiits,  ami  coiiceiiliiig  tile  fact  from  the  {lersoii  ilitTebv 

becoming  liiH  creditor  with  tliu  intent  to  ilefniuil  su,  h 

(lei-Min  ;  or  who  by  any  fal.xe  [irelence  obtaliH  a  lenii  of 

creiiit  for  the  payment  of  any  advance  or  loan  of  money 

-or  of  the  [iriee  or  any  nan  of  the  price  of  nnv  goods,  &c., 

■  with  intent  ia  ilefrsml  tlis^  p,--r-,>  i  thereby  b'ecomirg  liiE 

creditor  or  the  creditor  "f  such  firiii  &c.,  and  who  Bliall 

not  aflerwiirds  pay,  O'  caime  to  be  paid,  Iheilebt  or  delits 

■H..  incurred  shall  be  hel<l  tohe  guilty  of  frand,  aiirl  mhall 

'ibe  liable  to  impri»onment  foruiich  time  as  theeoiirlmay 

•order,  unless    the  debt  and  costs  be  sooner  paid     In-i. 

-Act  l»75,  sec.  136.— Kd. 


IMPROBATION. 
11.  By  Summary  Petition, 
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50.  Where  a  document  produced  in  a  cdse  I*. 
fore  experts  was  alleged  to  he  lalse— 7A7(/,  tliat 
it  might  be  attacked  en  faux  by  sumiiuiry  pfij. 
lion  to  the  court.  Brunei  v.  Brunei,  17  1."  C  \ 
51,8.0.1873;  161  CO.  P. 

III.  Delays  in. 

51.  Where  the  defendant  moved  to  he  allmrej 
to  inscribe  en  faux  against  a  return  of  a  liailiff, 
which  certitied  that  lie  served  a  true  and  cfrii' 
tied  copy  of  a  judgment  on  the  ilelendant,  wlijcli 
was  rendered  on  the  thirtielli  of  April,  Ls(ji^|i,|j 
which  required  the  deli^'ndant,  within  oneinumli 
after  the  service  upon  him,  &c.,  but  in  whict 
copy  the  word  "  month  "  read  "  ninth  "~Hthl, 
that  tiie  inscripton  might  be  allowed,  even  afier 
the  (our  days  hid  down  in  the  Rules  of  Practice, 
on  cause  shown  by  affidavit.  Seymour  v  Eor 
ner  ei  al.,  12  L.  C.  R.  90,  8.  0.  1862. 

52.  But  a  party  will  not  be  aliowd  (o  la 
scrilie  en  faux  against  a  bailiff's  return  after  iLe 
expiration  of  tlie  four  days  from  the  filing  o(  the 
return,  except  on  cause  shown  hv  aftinavit 
Perry  v.  Milne  &  The  Ontario  Bank,  6  L.  C  J 
243,8.0.1862;  159  C.  0.  P. 

IV.  Effect  of. 

63.  Where  the  defendant  in  the  principal 
action  had  proceeded  en  faux  against  an  exhibit 
of  the  p\Mnt\ff— Held,  on  demand  of  ani-wertiy 
the  detendant,  that  the  plaintiff  was  not  L>ound 
to  proceed  with  the  principal  action  uniiltlie 
inscription  en /awx  was  disposed  (if.  Martin'm  j 
V.  Harrigan,  3  L.  0.  J.  268,  S.  C.  1859;  itil 
o.  0.  P. 

V.  Evidence  in. 

64.  On  an  inscription  in  improbation  of  a  will- 
Held,  that  the  witnesses  to  tlie  will  cuulii  beei- 
amined  as  witnesses  on  the  inscription,  Imttlieir 
unsupported  evidence  would  be  insufficient  to 
maintain  the  inscription.  LavalUe  et  al  w  Dt 
Montigny,  4  L.  C.  J.  47,  S.  C.  1859. 

55.  And  where  inscription  was  taken  againsl 
a  notarial  deed  and  a  copy  thireof  which™ 
produced  in  a  case — Held,  that  the  party  pro- 
dncii'g  such  copy  wan  hoiiiui  to  produce  tlie 
original  deed,  or  adduce  reaseimble  eviiieiiceuf 
its  loss  and  destruction.  Omtaiit  v.  LawnnkijW 
et  at.,  17  L.  O.J.  319,  S.  0.  I87,i:  Ki?  CCR 

56.  The  deleiidant  in  a  case  set  up  a  copr of 
an  authentic  lease,  the  original  of  wluoli  ivasiM, 
and  tlie  plaintiff  inscribed  against  it  in  impro- 
bation—//cA/,  (hat  as  the  sigiiamre  cerlifmig 
the  copy  was  tlie  true  signature  of  llie  iiuiarr, 
since  deceased,  and  as  the  |ilaiiititf  himself  I™ 
adtiiitled  having  executed  such  a  deeil,  that  Ins 
inscription  niii-t  lie  dismissed,  Lumonkgntk 
Coiitant,  6  R.  L.  607,  Q.  H.  1874. 

57.  Tlie  lesiimony  of  tiie  notaries  liffore 
whom  a  deed  has  been  exeeiiled,  to  llie  elliH"! 
that  essentml  lormalilies,  which  on  the  lace  oi 
the  deed  aptiear  to  have  h-'en  observed,  wereniit 
really  observed,  if  alcne  and  imcorroliatftl, i^ 
insufficient  to  establish  that  the  deed  wa-/I"«. 
Larochelle  &  Proulx,  I  Q.  L.  R.  142,  Q.  B.l^;5, 
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ent  produced  in  a  cn'e  U- 
ed  to  be  lalce— i/t'/,/,  thai 
n  faux  by  pnniiiiiuv  pii]. 
inei  V.  Brunei,  171.'  C  J 
C.  P. 


idftnt  moved  to  be  alldiff,) 
aiiiFt  u  return  of  a  hailiS, 
le  perved  a  true  and  c^rll 
t  on  tlie  delenilant,  nlnck 
lirtietb  of  April,  b-<(;i,,,,,j 
tendant,  within  uneinoiuli 
him,  &c.,  but  in  wliiii 

I  "read  "  nintli  "— i/^/,/, 
?ht  be  allowed,  even  afitr 
n  in  theKulesot'Praciiw, 
davit.  Seymour  v.  jor 
)0,  S.  C.  1HG2. 

II  not  be  aliowod  to  in- 
a  bailift's  return  after  tie 
Jayp  from  thefilinf;  ofihe 
iune  shown  bv  aflidavii 
Oniario  Bank',  ti  L.  C.J. 
.  C.  P. 


endant  in  the  principal 
nfaux  again^^t  an  exhibit 
on  demand  of  answer  hj 
e  plaintift  was  not  tound 
irincipal  action  until  ilie 
I  disposed  of,  Marlinm 
J.  268,  S.  C.  1859;  i64 


in  improbation  of  a  will- 
is  to  the  wdl  cuulii  beei- 
I  the  inscription,  liuitliwr 
would  be  insufficient  W 
Dn.    LavalUeetali.dt 
I,  S.  C.  1859. 
piption  was  taken  against 
copy  tlitreof  which  ™ 
Itld,  that  the  |iart_vpro- 
s  bound    to  produce  tlie 
ce  reasonable  cviileiiceuf 
.  Cnnlniit  V.  Lamonkiflt 
>.  C.  1873;  IMC.C.f. 
)  a  case  set  up  a  coprot 
)riginal  of  wliioli  wmm, 
Jed  agaui.st  it  in  iiiiprir 
the  signature  certifiiiif 
I  signature  of  llie  iiularF, 
the  iilauilitf  himself  bad 
ed  such  a  dee<l,  that  iiiJ 
'missed.    Lumontagnt^ 
.  15.  1874. 

of  the  notaries  tefore 
>n  {'xeeuteil,  to  ilie  elleot 
es,  which  on  the  face  oi 
•  b.'enolisprveii,  »ereni>t 
ne  and  nncorroliatwl,  i' 
mat  tlipileeii  wa'/IiM. 
Q.  L.  R.  142,  y.B.KS. 
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ia  °be?nl  n  U  'vTf  '"  "/"'-•^'  "'"  "Otice  ofSe 
of  ret  n?  ^^  '^'^;  '^^'f  '» i«?ue,  and  the  date 
-//e  /  that  npi*?V  f '"'"«''''  "=  conseauence 
circu,  stages   I^^^^         '^"'  T'  '»  ^"«'  '^'^  t>»e«e 

13?S  C  R  Ten   """"^  ^>^chesuay,X^  L.  C./ 

X.  Waivkr  OP  Right  to. 

61.  And  where'in  a  copy  of  judgment  served  iiipSolTtioTh!^,^^  filed    a  petition  in 

v,rtually  waived  all  pre^enstn^'to  pro  "ed  oa 
ins  •n'^cnntion  en  faux.  Phillips  Tnlrtl 
Uart,  1  L.  C.  R.  305,  S.  C.  1851.  * 


71.  ElHIBITS    (K. 

.5?.  The  original  minute  of  a  notarial  arte 
mpeached  ftt/u«x  is  to  be  filed  in  most  cases 
V  the  defendant  en  faux.     Paquet  v.  Deniers,  3 
■.deLeg.  199,  K.  B.  1810. 

VII.  Grounds  of,  see  When    Lrts. 

.59.  If  the  moyens  de  faux  be  such  a.s  will 
not,  if  proved,  eflfect  the  acte  impugned,  thev 

fe  19^1  filtsiO^'^*^  "  '"''■'"'"-''''  ""''■  '''-^ 
i  60.  In  the  case  of  a  will,  a  suggestion  tiiat 
iiiily  one  notary  was  present  at  tiie  execution  of 
|re  instrument  is  a  moyens  de  faux  pertinent. 
te%\KTl829"^"'^''^<"«-^^^*2Rev. 


read  nin>h-Held,   on    motion,  that  leave 

Mid  be  granted  to  inscribe  enfaux  against  the 

return  of  the  baihflT serving  the  copy.    Seumour 

rHorrwr  et  al,  /2  L.  (f.  R.  90.^1.  C  1^6^ 

I  6i  w|,ere  attachment  after  judgment  had 

|H..ed  a  copy  of  -  e  judgment  having  first  been 

ierjed  upon  the  defendant,  and  the  latter  ol^ 

■ected  to   the   service  and  in.scribed  en  faux 

tgainst  It  on  the  ground  that  it  had  been  'certh 

tu^li  ,'"'°'""'  °*"  ^^^  Plaintiff-^sW,  that 
fcbisd  d  not  constitute  a  ground  of  falsity  or  im- 
brobation,  and  the  inscription   was  dismissed. 

fch!!'/''"*  "  "T  ?"^8ed  it^  a  deed  of  sale  that 
r-l ?  f  Jn'  "'^''^  'P  consideration  of  £800,  of 
Iwhich  £600,  was  paid  by  the  purchaser  at  tlie 
lime  of  passing  the  deed,  'and  it  wao  provLj  that 
fto  amount  was  so  paid-Fe/rf.    ^  be  go',^' 

nil.  JCDGMEVT  ON. 


XL  When  Lies,  see  Grohnds  or. 
70.  An  inscription  in  improbation  cannot  U 
1  sli.^ra  teTt'r ' **  notariafcopy,  on  acZntof 
a.»e"rerrrd%r^^^^^^^^ 

VI.  In  an  action  in  nullity  of  a  will— J7-.7,7 
reversing  the  judgment  of  the^court  Mow  that 
the  party  plaintiff  might  also  inscribe  e»'A„i 
^^^luT^'"^'i'  "^"'^  t'^^'  b/direct  Xn 

72  An  inacription  de  faux  will  not  be  ner- 
mitted  against  a  document  purporting  to  E^» 

?o  ■'r/obv'fc'.'r  '"  *"°'he '«-^.  "nd'cenified 
to  v>e  80  by  the  attorneys  of  the  party  nroducimr 

':?.  ",^r^'  f^'  >°"Sh  such  docume^nt  1^ gled      "* 


1  oiri-iiJt    ',7:— s"  ""v-mwuiiieni  t)enieda8aa 
u   k  1     .,,  ,.  '  Pxt.it.it.     Mohon  v.  Burrnunhji    ?  r    n    r^» 

64.  An  appeal  will  lie  from  a  judgment  dis-l  ^^  ^  1«57;  159  C.  C  p""^""^'"'  ^  L.  C.  J.  72, 
-".an.„scr,^ionen./a„..    ^-"^7A^«  L  Jit!:':- j^i^  ^^^o^  AJ)>:^^-nt  after  i. 


|L.e,R.428Q.B.1866,'lIItiC.C:p  *'^ 
I  W  A  judgment  of  the  Queen's  Bench  con- 
Brmingajudgmentof  the  court  below,  wh  cV  dTs 

IX.  Motion  to  Reject. 

cJ^tl'^csstSri^'^i'Ks^jIS';:^^ 

Civil  Procedure.and  therefore  a  n„.t;.l  .„V'L'r  °'  I  "«'«.«ffr  proof,  that  improbation  would  not  lie, 


had  been  rendered  hadien  f^als^ifi  ^^TamS^I 
rnanner  a..d  the  plaintiff  in.scribed  against  it  en 
Jaux-Beld,  that  h->  had  no  recour,s?bv  mean, 
o  improbation,  but  onlv  by  petition,  toCe  ?b| 
.yidginent  entered  as  it  had  been  rendered  iJo,! 
&P<^-ja^e,  5  L.  C.  J.  141,  Q.  B,  mtmi 

74.  And  where  the  plaintiffs  in  sunoort  of  »n 
alle^atio,,  ot  minority  filed  as  exhibit^^l  It  pur- 
ported   to  be    an  extract  from    the  bantismll 
register  of  the  American  Presbvterian  XsrTh 
and  the  rl(.fon,Jn„t  i,>o„..;u„j  -  _•.        .     ^'i<ircn. 


Civil  Procedu;e,a;;dt^;;;j{;;;---'^Vi 

|;*.C.C.  1874, 
'iJ-  Of  Ju'lgments 


n  tod  -chire   as  the  extmct  was  not     »  v  »  /•  "  '"^'"'^  P'^'  ''"' 


Irenort  "iiV  ihoT'  j-'"E"'^">.  nomoiogating  the 
..H.H    .it.iu  r-,  and  the  defciidaut 


SiiSr  or  of  'nT'"''/ J'''*«"'^^"^  of  the 

1*^^  rendered  nor  ;„         J  ""^  '"'"'"^'"  ''"«*''' 
"'"'  ""'  can  such  inscription  be  made 


fnu-  agaiuit  a  cer;ific«i;Sfd;;;;=;n^/'?'^,'? 

as  the  inscription  did  notattnok  the  authenticity 
o  he  certirfcate,  that  the  plaintiff  «/riw^ 
without  interest  to  prosecute  his  inscription,  an^ 
It  was  accordinglv  dismissed.  Beaudry  y   Tl^ 


l|l 
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76.  Bm  held,  in  uppea],  thai  the  nwufn/i  d( 
Jaux  were  eutficieut,  and  the  judgment  of  the  I 

Superior  Court  was  reverced.  T/ie  Moi/nr,  &c., ' 
of  Montreal  &  Beaudry,  17  L.  C.  H.  4i!S,  Q.  B.  I 
1867. 

77.  Ad  inscription  en  faux  may  be  made  at 
any  stage  of  a  case  lunJer  article  1G4  of  the  Code 
of  Procedure,  which  has  abrogate,)  all  rulcn  to 
the  contrary.  Lyndi  v.  Ihuwan,  12  L.  C.  J. 220, 
&-C.,  AL'iL.  C.  J.36,Q.  B.  18t;8. 

78.  An  inscription  in  improhalion  ii--  not  re- 
quired to  admit  proof  that  monev,  the  receipt  of 
Mhich  iH  set  forth  in  a  deed,  was  really  neve- 
s'-fsTc  c  p"^""'  ^  ^  ^'  ''^°'  ^'  ^  ^■ 

79.  A  party  cannot  proceed  bv  improbation 
againa  any  document  produced  in  a  ca.-e  after 
the  ciotiing  of  the  enquete,  where  the  facts  on 
which  the  demand  in  improbation  is  founded 
have  been  known  to  him  pince  bef„re  he 
pleaaed  to  the  meriK.  Denkts  v.  Tru/tan.  5 
it.L.  52,  S.C.I  873;  IG-J  C.  C.  P. 


IMPEOVExUENTS. 

I.  Lien  for,  80. 

II.  Rlf;HT    TO. 

Of  Donee,  SI. 
Of  Squatters,  82,  83. 
Of  Third  Holder,  Hi.  85. 
Of  Usufructuary.  86. 

I.  Lien  fob. 

80.  Where  action  was  brought  to  recover 
poseesKion  of  a  lot  of  land,  and  the  defendant  by 
peremptory  exception  pleaaed,  asking  that  the 
plaintifT  be  condemned  to  pay  him  the  value  of 
the  improvement  he  had  made  on  the  property 
—Held,  tiiat  a  ponsensor  in  bad  faith  has  no 
right  of  retention  for  improvements.  Lane  et  al 
y.  Deluge,  I  L.  C.  J.  b,  S.  C.  1856;  417,402, 
1640  A-  2072  C.  C.  -        '        > 

II.  Rkjht  to. 

81.  Of  Donee. — Where  action  was  brought 
against  the  donee  ol  an  immoveable  for  The 
reBiliation  of  the  deed  on  account  of  non-lulltil- 
nient  of  the  conditiiins  inifHjsed  thereby— iycAf, 
that  he  was  entitled  to  claim  the  value  of  im- 
provements made  by  him,  and  in  default  of  his 
doing  so  the  presumption  is  that  there  are  no  such 
improvements,  or  that  he  has  abandoned  his 
right  to  clam  the  value  of  them.  Peace  et  vir 
V.  Gibbon  et  al,  6  R.  L.  649,  S.  C.  1876 ;  816 
C  C 

82.  Of  Sqitattei-.s.—PeUtoTy  action  was 
brought  by  the  plamtitrto  reco"  er  possession  of 
a  piece  of  land  and  its  appunances.  The 
plaintiff'  derived  his  title  from  the  patentee  of 
the  land  in  question,  the  letters  patent  bearing 
date  in  .June,  1827.  The  drmand  was  for  pos- 
fii'Seion, rents,  issues  and  profits  andfordamagt.'. 
The  defendant  pleaded  possession  peacealilv 
and  openly  for  thirty  years  and  ii.ore,  and  Imil 
acquired  lillc  by  prc.-criplion.  Timl  lie  had 
made  valuable  improvements,  and  should  be 
aiithorized  to  retain  possession  until  he  was  paid 
for  his  improvements  or  was  permitted  to  remove 
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I  them.  Under  these  pleas  he  proved  that  he  U 
'.•KJcnp.ed  for  fifteen  years,  anif  had  erected  build. 
ino'8  on  the  property  worth  i;i25,  which  no  If  ml 
,  '•'iproven.ents  worth  altogether  from  £%!} 
to  £IM—U(ld,  that  lie  was  entitled  lojuli;. 
ment  for  his  improvements  and  to  relain V* 
session  until  paid,  and  that  the  proper  nn.L 
establishing  such  improvements  wu-  l,v  m, 
expertise.^  Stuart  v.  £aton,  8  L.  C.  K  II:! 
t .  C  l,-'57. 

8^.  And  in  another  case  in  which  the  (lefend- 
ant  Iiail  been  in  possession  of  the  plainiiifv  lai,J 
with  the  knowledge  of  the  plaintifl's  agent-,  slJ 
had  paid  the  taxes  and  made  the  imprCvemeni- 
the  value  of  wfuch  was  claimed  from  the  r,lan.' 
tiH,  in  view  of  and  with  the  knowledge  olik 
plaintiff  s  agents,  although  the  delendam  Jidw 
possess  the  land  with  his  consent,  that  Leiiad 
nevertheless,  a  right  to  be  paid  the  value  f 
Ins  improvements  and  to  retain  the  prowm 
until  he  «aspaid  Ellice  &  Courtemanche.l] 
h  u  ■  ;'■  i^^  &  17  L.  C.  R.  433  &  C.  L.  J.  12S 
Q.  B.  iHt;-;  416  &  417  C.  C.  ' 

84.  or  Tliird  IIolder.-But  in  a  hvpothecarv 
action  broughtagainst  a  third  holder -ife/J 
that  the  defendant  could  not  claim  to  be  mi 
tor  his  improvements  before  being  conipellej  lo 
abandon  the  property,  and  the  only  thins  k 
could  demand  wa.s  security  that  the  iii„„ove 
able  would  be  sold  for  a  sufficient  aniuuntto 
reimburse  him.  Withall  v.  J-JUj.  4  f  C  IL 
35S  S.  C.  1854;  2072  C.C.  *  J-' ^' «• 

85.  And  in  another  c&«e~Held,  that  a  pos- 
sessor m  good  faith  was  entitled  to  liis  iniiirove- 
ments  and  was  not  liable  for  rents  and  proliM 
accrued  previous  to  service  of  process.  /„„/. 
iMi  et  al.  k  Clarke  et  vir.,  6  L.  C.  J  243  0  R 
1864;  417  A  2072  C.C.  •-'".v^c 

86.  Of  Usufructuary.— in  an  action  in  whjcji 
he  plaintiff  an.)  his  wile  were  the  usufructuaries 

by  wifl  of  two  houses,  of  which  the  properly  was 
>u  the  children  of  the  testator,  and  tVe  actioD 
was  against  the  tutors  of  the  children  forik 
value  of  repairs  made  to  the  houses  in  questioo 
—Jield,  that  he  could  only  recover  the  cost  of 
t he  largest  repairs  and  the  repairs  necepsarv  for 
the  preservation  of  the  propertv,  and  for  u'efnl 
improvements,  in  so  far  as  the  propertv  demtd 
value  from  them  at  the  time  ol  the  openiiK'of 
tlie  substitution,  and  that  such  repairs  and  iiii- 
provements  were  payable  entirelv,  even  tliousli 
they  should  have  ceased  to  exist"at  theopeuius 
of  the  substitution,  provided  thev  had  not  w 
ceased  to  exist  by  the  liiult  of  the  u.^^ulriiciuarv, 
Lafoittaine  v.  Suzor  et  al.,  11  L.  C.  K  3!)8  S  C 
1861  ;  468  C.C. 


IMPR  UDENCE-S«e  NEGLIGiWCE. 

IMPUTATION. 
I.  Ok  Payments,  see  PAYMENT. 
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case  in  which  llje  ilefenj. 
ision  oftiif  lilaiiitill-Haini 
'tlif  plaiiitifl'pajreiit-,  atid 
i  made  the  iiiipruviuieni! 
18  claimed  Irom  tlie  plaii,.' 
with  tlie  knowletigeol'ihe 
3ush  thedeleiidaiMiJidiM 
I  hiB  consent,  that  lie  liad, 

to  be  paid  the  value  of 
id  to  retain  die  proptrif 
'Jlice  &  Courtmanche  I] 
O.K.  433  &  C.L.J,  125 
r  C.  C. 

T.— But  in  a  hypothecarv 
a  tliird  holder.— je/d, 
uld  not  claim  to  be  paid 
before  l>eing  compelled  lo 
■'  a"u  tlie  only  tLingte 
curity  that  the  inmiovc 
T  a  Hufficient  aniuuiitlo 
tall^  V.  £lliii,  4  L.  c.  fj 

cafe— Held,  thatapos- 
.8  entitled  to  \m  improve- 
»ble  lor  renin  and  profits 
?rviceof  proce.sp.  Kmui- 
vir.,  6  L.  C.  J.  243,  Q.  B. 

/.—In  an  action  in  which 
e  were  tlie  usulructuaries 
)f  which  the  property  was 
-  testator,  and  lije  actioo 
o(  the  children  for  the 

0  the  houses  Id  queslioD 

1  only  recover  the  cost  of 
the  repairs  necessary  for 
property,  and  for  u«ful 
r  as  the  properly  derivtii 
e  time  ol  the  openiugof 
hat  such  repairs  and  iiii- 
lie  entirely,  even  tliougli 
!d  to  exist'at  tlieopeuiug 
ovided  they  had  not  w 
.ult  of  the  iisufriictuarv. 
al.,  II  L.  C.  K.3i;8,S.C. 


?<!e  iNEGLIGENCE. 


I  JNt'OMPATIBLLITY     OP    TEMPER. 

I.  Not  a  Groiind  or  Separation  from  Bed 
i.vD  Board,  see  ACTION  en  Separation. 


INDE.MNITY-^ee  EXPROPRIA- 
TION. 


INDIAN  LANDS. 

I.  Proceebinos  Concerning,  87. 
JI.  Ki(;hts  in,  88-90. 
III.  Sale  of,  91. 
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Indfai^iM,!  !•"   'r^'^'^."'^  Commissioner  of 
V  ic.  cap.  42,  sees.  6  <fe  22.  >  "■  '.^^  j» 

III.  Sale  of. 


anthonty  of  the  commissioner  is 
Comms.noHer  «/'  Indian  Laud, 
^•t.  L.J.  Ill,  s.  (j.li.  18G0. 


INDIAN 


1.  Proceedings  Concerning. 


87.  Proceedings  under  the. statute  Q  31  Vic 
cap,  4A  relating  to  the  illegal  occupations  of 
Indian  land.s,  are  of  such  a  character  as  to  be 
fu.-cept.bleofbeingre/noved  by  certiorarLaml  a. 
wnt  of  certiorari  will  be  granted,  notwithstand- 
ing the  same  is  expressly  taken  away  bv  the 
ttatute,  provided  there  be  ground  for  the'belief 
that  the  conviction  was  had  without  nroof 
where  the  statute  provides  that  it  should  be' 
had  only  ou  proof,  to  the  satisfaction  of  the 
liiKietrate.  Morrison  &  DeLorimier  ]■? 
L  C.  J.  295,  8.  C.  ISeg,  ^<:^orimier,    j  j 

II.  Rights  ix. 


KH  In  an  action  concerning  Indian  lands— 
y/tW,  concerning  the  judgment  of  the  court  be- 
o«,  thateince  the  passing  of  the  law  respecting 
Indians  and  Indian  lands  (C.  8.  L.  C.  cap.  uT 
all  rights  of  action  relating  to  theae  lands,  wheth- 
er founded  upon  ownership  or  occupancy,  are 
vested  in  the  commissioner  appointed  under  that 
act,  and  no  individual  member  of  an  Indian  tribe 
can  maintain  a  right  of  action  in  his  own  name 
concerning  lands  appropriated  for  the  useoCthe 

S9.  And  in  an  action  to  recover  the  value  of  a 
qua,„uyofhard«.x.lcutand  carried  away  by 
ihedefendant,  on  land  forming  par'  of  the  Indim, 
mm-lMd,  that  Indians  Imd  no  r  gh  s  b 
virtuewheieoftliev  can  sell  and  dispo  e  o,  tlie 
H  (Hi growing  on  tlieir  land,  which  is  set  ana  t 
and.npropriated  to  and  for  the  use  of  the  trfbe 

d   body  ot  Indians  thereon    resi.i.ng.     The 
iommismner  of  Indian  Lands  for  Lower  Can- 

I'll.  .\iid  held,  al»o,  that  the  wood  on  Indian 


RESERVE-^ee 
LANDS. 


without  the 
illegal.  The 
&   Junnel,  I 


INDIAN 


INDIANS. 
I.  Rights  of,  see  INDIAN  LANDS 
U.  bEcuHiTY  BY,  IN   AppEAi,,  see  APPEAL. 

INDORSEMENT-&e   BILLS   OF 
EXCHANGE,  &c. 

INFANTS->Sw  CHILDREN. 
I.  Meaning  of  Term. 

testeinlntLT'"'^  »i/««^ employed  in  questions  of 
testainentarv  succession  and  substitution  in  the 
direct  line  aescending,  comprises  no    only    1  e 

ca  ™  he'V'  'r'r'  "J  °f  "'«  institute  i.  [  e 
ca.se  may  be,  but  also  other  de.scendants  in   nnv 

defd'tCet'rl"'  ''""  ^'^'''  indicatal  inTe 
exelud  nc  ,?   '■'«  "'''^■•e^degree  however  always 

S1;«i;rH.f  72;s.1?.T8ir'«^'  ^  '''^- 

INFOEMA   PAUPERIS-^ee  PRO- 
CEDURE. 


INFORMATION  —  See 
WENT,  CONVICTION 
NAL  LAW. 


COMMIT- 
&    CRLMI- 


INFRINGEMENT. 

I-  Of  Bridge  Privilege,  see  BRIDGES. 
II.  Op  Patents,  see  PATENTS. 


INHABITANT. 


I.  Meaning     of     Term,     see 
SCHOOLS,  Assessment  for. 


COMMON 


INHERITANCE_5ee  HEIRS,  SUG- 
CESSION,  &c. 


1  ' : ' 
;  I 


lilri 


!'■  ■  If  •'!  ■ 
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INJUxN'CTIOX. 


INJUNCTION— ,See   MANDAMUS. 

I.  Nature  of,  93,  94. 
H.  I'rockiu're  I. V,  95-98. 

III.  Rl(;iiT  TO,  99,  100. 

IV.  WiiE.N  Lies,  101. 


I.  .\ 


ATUUE  OF. 


9.i, 
tlip  II 
&  M, 

94, 
a  wri 
proc 
em  (\ 
57,  Q 


Tlie  jiulftment  in  an  action  negatnire  is  in 
ilnrecif  an  injunction  in  cliancerv.  Savard 
■imii,  1  Rev.  (le  Leg.  H78,  K.  B.1820. 

A  writ  of  injunction  is  synonynious  witli 
I  of  inuiiiianius,  anH  siitiject  to  tlie  patne 
'Inrp.  Rmirgmiin  &  The  Montreal  Nor  I /i- 
'iloniziiiion  Railway  Company, \^  L.C.J. 
.  B.  1875  J  1022  etseq.  C  C.  P. 


II.  Procedure  in. 

95.  Where  a  writ  of  injunction  has  been  grant- 
ed, mid  the  parties  have  joined  issue  on  the 
niprit-j,  it  is  too  late  to  move  to  quash.    lb. 

9().  A  shareholder  in  anincorporated  bobyhav- 
ingiipplied  to  a  judge  in  chambers  for  a  writ  of 
fuiniMons  to  the  corporation  and  its  directors  to 
app(  iir  hefbre  a  judge  in  chambers  on  a  day  and 
at  an  liour  to  be  named,  and  for  an  injunction 
to  restrain  the  corporation  from  declaring  a 
epeciHc  dividend  for  the  previous  six  months, 
the  judge  ordered  that  a  writ  of  summons  should 
issue  returnable  before  himself,  or  some  other 
judge  in  chambers,  on  a  day  and  at  an  hour 
named  and  ordered  ;  further  that  the  defendants 
be  restrained  from  declaring  said  dividend.  No 
eummons  issued  in  terms  of  said  order,  but  an 
ordinary  writ  of  summons  only— Held,  that 
noticeshould  have  been  piven  tothe  defendants 
of  the  application  for  injunction.  Kanek  The 
Montreal  Telegraph  Company  et  al,  20  L.  C.  J 
120,  S.C.  1876. 

97.  And  held,  also,  that  the  issue  of  a  writ  of 
pununons  commanding  the  defendants  to  appear 
in  the  Superior  Court  on  thedav  named  was  not 
;in  compliance  with  the  terms  of  the  order.    lb. 

'Jx.  And  that  in  the  affidavit  in  support  of  an 
^application  for  an  injunction  it  is  not  sufficient 
to  allege  grounds  of  information  and  belief 
anerely.     lb. 

III.  Rtgiit  to. 

99.  The  appellant  brought  action  negafoire  to 
restrain  tlicilelendant  from  constructing  a  drain 
bet 'veen  their  lespective  properties,  which  ad- 
joined eiicb  other,  the  inspectors  having  already, 
alter  visiting  the  place,  hyproch  rCT-/;a/ legalized 
!i  certain  waier  cour.se  winch  ran  between  the 
pni|)erties  tor  this  purpose,  and  which  jsrows- 
rerliiil  was  oppo.sed  by  the  det'endiint.  On  applica- 
tion iiT  its  iiomologiition  the  action  of  theappel- 
laiii  was  dismi.ssed  in  the  court  below,  lint  held, 
in  iippe:il,  that  the  action  was  properly  brought, 
inn-iiiui;ii  as  the  order  of  an  inspector  ordering 
a  ditch  to  he  constructed  to  drain  the  property, 
the  drainage  of  which  was  alreadv  provided  for 
by  the  order  of  previous  inspectors,  duly  appoint- 
ed, :t:ii!  which  could  not  he  carried  out  without 
causing  serious  damage  to  the  property,  was 

lillejiil,  and  must  be  set  aside.     Lemire&  Cour- 
,che„e,  1  R.  L.  158,  Q.  B.  1888  ;  420  &  424  M.  C 

100.  And  where  in  an  action  en  par tage a  peti- 
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tion  was  presented  on  behalfof  the  plaintifT.allfff. 
ingthat  the  defendant  wapiti  pipssession  of  iilltlip 
property  in  question, and  was  continuing  totraile 
with  the  assets  thereof  as  if  he  were  sole  owner, 
and  that  the  petitioner  U-lieved  that  he  wm  ho 
doing  for  the  purprj-e  of  defiiiiiding  her  amilipr 
mmor  children,  with  the  view  nf  converting;  the 
property  to  his  own  individual  use,andcoiiclu,|('J 
by  praying  for  a  writ  of  injunction  orderin;;  Inin 
to  desist  from   any   further  dealings  in  the  pro- 
perty—/7eW,  that   the  courts   and  judge:!  Iiere 
had  the  power   which    existed  in   France  under 
another  name;  and  in  Kngland  and  the  CiuhiI 
States  under  the  name  oC  a  writ  of  injunction  lo 
restrain  parties  to  a  suit  from  doins?  any  tiling  ihai 
might  change  the  position  of  the"  parties  "from 
what  it  was  at  the  institution   of  the  action 
Carter  v.  Breakey  et  al.,  2  Q.  L.  R.  232    S.  c' 
1876. 

IV.  When  Lies. 

101.  A  party  suffering  from  an  unjust  expro- 
priation by  a  railway  company  may  demand  a 
writ  of  injunction  to  prevent  the  company  from 
exercisirig  their  rightof  expropriation  and  (lOSKee- 
sionuntiUbe  amount  of  indeninitv  in  determined. 
Bouraouin  v.  The  Montreal  Northern  Colunm- 
tion  Railway  Company,  19  L.  C.J.5r,  Q.B. 
1875. 


INJURY. 

L  Liability  for,  see  DAMAGES. 

INLAND    REVENUE— ^ee    LICENSE 
LAW,  PROHIBITION,  &c. 


INNKEEPERS— fifw  HOTEL- 
KEEPERS. 


INQUEST_5ec  CORONER,  JURY,  kt 


INSCRIPTION— ^ee  PROCEDURE, 


INSECTS. 

I.  Obligations  of  Proprietors. 

102.  Proprietors  of  adjoining  propcrtiM  are 
not  obliged  to  clear  their  trees  of  insect.i.  Fer- 
guson &  Joseph,  12  L.  C.  J.  72,  Q.  B.  mi- 


INSINUATION— 5f^(!    REGISTEA- 
TION. 


istpd  in  P'ranei'  under 


3NER,  JURY,  k. 


e  PROCEDURE, 


PRIETORS. 


'jitinice  tif,  l;i7. 
f^V  nrm, 


j  613       INSOLVENCY. 
INSOLVENCY. 

].  AM«MiMKNTor  Pkockdi-rk  in,  103   104 

11.  Ai'PKARANrK  or  Insoi.vknt,  105.    ' 
lit,  ,\ssi(;nkk. 

Ai'linri  againsi,  lOli-ll.S. 
Artiiiii  III/,  114-ll(). 
AutlmrizutidH  nf,  117. 

Cu^iKot,  118,  I'm, 

Lialiilily  of,  VM),  121. 
J'dwer.y  (.;,  122-127, 
Henisatum  of,  1 28,  1 29. 
Hi-nwrnlof,  l.'iO, 
lli-.ii'lcitl  in  District,  I'M. 
Hiijhtx'il,  I;t2-l;i5, 
St'rrire  nf,  1,'fti. 

IV.   .\SSIIINMKNT 
Airi'vli 
Hi/  Fmih  l.Sft 
lifl  I'urtiierK.  1M9-141. 
i'cK.wm  de  bicns,  1 12-144. 
l)ati<i  in  Solufum,  146. 
Demand  of,  I4(i-I50. 
Efffil  nf;\5\-Wi. 
Ill  Trust,  163. 
Irreyular,  164. 

Jiiijll  of  Capias  after,  see  CAPIAS, 
To  whom  made,  165,  166. 
Viiluuiary.  167. 
What  is,  168. 

V,  Attachmknt,  169-171. 

VI,  C[.AiM  oi.-  Corporation  in,  172 

VII,  Claim  or  Wifk  in,  17.3-176 

VIII,  Claims  in,  176,  177. 

IX,  Collocation  of  Crkditors,  17fi   I79 

X,  Commission  in  Bankruptcy,  I80'  181 

XI,  CCHPOSITION.  ' 

Efectnf,  182-188. 

Sii/ued  for  Fraudulent  Consideration,  189 

Signed  by  Fraud.  190. 

XII,  CoNKiicTiNG  Writs  of  Execution  and 

AmCHMtNT,  191. 

XIII,  Contestation  OF  Claims,  192. 
A  \ ,  Contestation  of  Dividend  Sheet,  193 

Yvr  n  '"  '?,'^'"'-L^Ti'M.  «ee  Assignment. 
AVI  Debts  Sri'SEQiENT  to,  194. 
AVll.  Declaration  in,  1 95 

XVIII,  Delays  IN,  196-lyd. 
XIA,  Delivery  in, 

What  Cnmtiiuteji,  199. 
XX,  DisciiAKOE,  200-2 1<J. 
X.XI,  EFFtcT  OP,  22n-224. 

.XXII,  liVIDEXCK  IN,  225 

X.XIII.  EXAMIXATIO.V  OF  CON.SORTS  IN,  226 
XX   \.   L.XAM1NATI0N  OF  INSOLVENT.  227-230 
^.-^.{.-/''[AMINATION  OF    WITNESSES,  231,  232 

AAV  I,  touKioN  Insolvent. 


'■'I'iinre  of  Monti/  of\  2H:i  ' 
-^•^'j;}f''''«^i'i' IN.  234-238. 
^^AAViii.  tiuiDiLE.NT  Preference  in,  239, 

Xxl^pf"''""'"  Transfer  in,  241,  242 
;V^-y  GuRDux  i.v.  243.  '        ■ 

^^A.XXI.  Hypothec  Given  by  In80i.vext,  244 

XXXI II,  Insolvent. 
Action  against.  249 

*■  AS:"""^  ""  ^'«»'.m«,/<A  Consent  of  Cre. 
^'otes  Given  6y,  251,  252, 
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Poirfrs  of,  253, 

Yy'y '"'"'"■''  ^'^"'""y'  264. 

V  vvv  i:''""'""^''""'  "«■.  25.'-.-260. 

267  ^^*'"'  °»'    '".SOLVENT'S  Premises. 

XX-XVIi/'m""'^'' ""''''"•■''■'■*■'=.  2fifl. 

A.CrRAVmJ;;,     ^'"^"'^■'•^■'"'      ^»       AProlNTMENT 

xi:r£,S';::;,?$:^^«-^«^--'27i. 

^^AUn,UK0xEVVHoHAsC.A,slLT0T..AnE, 

.N.f  A7cKM.rJ"'\?'  f'^;';"'^^^"'^  P'«M  Claim. 

A,s:..oxkes,  ■27(1:"*  *'*"  ^  "^'^  ^"^  ^'-^'^•■^""^   «^'' 
Xl'vV'u^*"-'''^^''^'  K^'-"RHER,  277, 
XI  V    "r  'p'""^^"r«  •"'  Inholvent,  279, 

^.  PyWKR  OF  FoRKHiN  Hepkiver  in,  2^2 

■.Pr.vilkoe  OF  Landlord  IN.  283. 
f'l  ,'«""*■  IN,  284-286. 

r  V   J^''''""'*T'"-N'  "t'  Dividend  ShkeI.  287. 

V    D  "  J''«iidiilvnt,  288 

I  vf  V"™'""'-'*  '"■  t'l.AiMs,  '289,  290. 
{');|' "/;'*«i-.'*|';ntatiox  in,  291. 
I  VI ir  """^^'''fAnoN  IN,  292-295. 

-VJir  KkvISIon  OF  JfDOMENTS  IN,  296. 

i  X    R,  .?7  '""  ^"""'  "^  «•=*«""  o".  297. 

I  Xi     W  n     '  ""^  ^Hf^DlTORS  IN,  298-306, 

1  V  r  w       '■*  "'■"  ^^'"'"''••^KKS,  307,  308. 

^^      •  "'-'"IS  OF  I.V.OLVENT,  309, 
gjl^XIlI.    UioHTS    OF    P.VRTNER8     UnDER,     310, 

I'v  l^u^*'''  B^'  In-solvent,  312,  313 

I  Yvi    «      °''  ^'  ''"-  '"■'  -^'4,  315. 
ivl,,  S,':'^'":ti,>n  i.v,  ,si(i,  317. 

I  Yvfi'r'o^'' '''"•'•'''•  '^I^.  •'*!!*. 

TYIYT   '■'*"'■'  "f  '^'so'-vent,  320. 
LX Y   riKntt'i/-"  "'■  '"«"'■•  "^"T  321-325. 
I  YYT    »     *=  ''reference  in,  326. 
sir!;^VW*''''^"^-  "^-  I>^»^«  «-'■•>   BY    Aa- 

LA'XII.  Who  are  Subject  to,  328,  .^29. 
I.  Amendment  of  Procedure  in. 

™£;^::::ii:';;;„::Tl;:c.ii:;,x.t:r 

J  le  ino  ,on  «a.  retusP.i  A„«o/„<  v.  MrFarlane 
1  R,.y.  ,1..  Le;:,  235,  Q,  B,  1845,  ''*""' 

a..e,!,i  h'i'J  "•'"'^"'"■'•'■a.^*'-^''W,tlmt  l,e  might 

n.  Appearance  of  In.'ioi.vent. 

under  ihe  Iri«„|vent  Act  of  l864~//eW  tl.al 
the  deleMdnnt  would  not  be  allowed  to  a..npar 
'",  >  .e  case  after  five  .iavs  fronl  tie  rltuTZ 
o>  the  wnt,  even  altiioHi-h  his  motion    otlS 
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fffect  is  KupfKirle.)  by  affidavifN  showinp  that  ii 
WHH  tliroui-li  an  error. n)  the  purl  olhiHaltoriicvH 
tlial  the  apiMdrmice  wii-  ii,,t  fileil  brfure  tiic 
expinihoii  ..f  (Iveiliiv^.  .V,ii/  v.  Lir<it:  et  ill ,  10 
L.  C.  J.  11.1,  .S.  C.  IHCO  J  Iiin.  .■Vol  1S75,  nee.  ly. 

III.  Amsiunek, 


10().  Artion  ".'/'"'".<i^— AsHij/iiiTs  i<i  nil  iii-,,1 
vent  eMiilc  ari'  m.i  //,-,■.,  ,lrt,„t,iiis  ajrain.M 
wlumi  a  livpoilieciiiv  ai^tioi,  miiv  lie  l.n.ii.'iit. 
nurd  &  liiihrrUun  et  u/.,  S   L.  C.  .1.  ij<o,  S   C. 

107.  Under  the  Insolvent  Aot  of  18(14,  an 
ftHHiKtiep  lo  an  insolvent  estate  cannot  U' huwI 
for  even  the  hv|>,ithecarv  .iehl-  of  the  insolvent. 
Auper  &  Stewart  tsqiiul.et  at.,  11  L.  C.  J.  85, 

108.  The  lessor  has  no  action  njrairiHt  the 
aKHi^nee  to  the  inHolvent  et-iale  of  his  tenant 
under  the  Innolvent  Act  to  re.-ihale  the  lease 
ou  the  uronnd  liial  the  premises  are  not  HiitH- 
cienllv  riirniHhe.1  to  guarantee  the  rent.  Amhr- 
son  A   H  urtt'lf.  3  it.  1,.  .117,  S.  V.  1H71. 

toy.  An  a8Hin;nee  under  the  Insolvent  Aot  of 
1864  cannot  lie  sued  m  ganiiitir  in  re-ix-i't  of 
a  matter  (or  which  the  in.s..|vent  is  lialile  to 
puaranlee  the  plaintitl.*  Utitvluns  et  ai.  A 
Cohen,  &  Cohen  it  Whyk,  15  I,.  C.  J.  2;!6,  S.  C. 
1871 , 

110.  The  insolvent  has  no  action  a<;ainst  the 
asBignee  to  his  insolvent  estate  lo  compel  him 
to  render  an  account  of  his  administration.  Hih 
onl^  recourse  is  by  petition  or  motion,  and  if  he 
c  aini«  under  a  (feed  of  coinp.sition  and  dis- 
charj^e,  these  must  have  Iwii  first  deposited 
with  the  assignee  to  enable  him  to  .srive  notice 
of  the  same  under  the  Insolveiil  Act. '  Fra»er  v 
Patterson,  1  K   C.  248,  Q.  |{.  1^71 . 

111.  An  assij^iiee  cannot  be  called  on  person- 
ally to  declare  what  moiievs  he  has  in  his 
liands  beloiij:in>!  to  a  creditor  of  an  insolvent 
estate,  as  all  proceedinjis  alleitinj;  said  estate 
Jiiust  be  had  under  the  In-olvent  Act-t  Clem- 
eiiUoH  V.  Brown  &.  .Vitchell,  4  R.  L.  G58,  S.  C. 

112.  Where  an  action  in  revendicaiion  is 
brouf^ht  against  the  a-signco  to  an  insolvent 
emate— //«/(/,  maintain  mj;  llie  (Utenxe  en  ,lroit 
01    the  deleudant    ex    qui/.,    under   the    Insol- 


•  But  by  tlie  |.i-o;<nt  Insolvent  A.'t  It  is  providp.l  tliat 

fn  ^ti?.,  A  T"  ','>'  "'  "K?'""'  ''"•  iii»"lvi'nt,iill  iiro<'ee.l- 
lii«9  that  tbB  liiHolvent  nilKbt  liave  lakeii  for  tlm  beiiellt 
or  the  e»tnte  and  may  intervene  .-imt  icpn-hpnt  tbu  liixol- 
vent  In  a  I  BuiU  or  proceedings  liy  or  aKiiinst  h  in  which 
ar<,  pending  at  the  time  of  liis  appointment.  Ins  'Ic! 
lt*7o^  Bee.  .19. — Kd. 

thvery  iiKslgnee  shall  be  Hiibje<-t  to  tliesiiimimry  juris- 
Jlietion  of  the  court  or  judge  in  the  same  nmniier  and  to 
the  same  extent  as  the  orillnary  oiHcers  of  the  court  are 
subject  to  its  jurisdiction,  and  the  performance  ol  his 
duties  may  be  compelled,  and  all  re  ■  edies  sought  or 
demanded  for  enforcing  any  claim  for  a  debt,  privilcae 
mortgagj,  hv  pothec,  lien  or  rlghi  of  property  upon  in  or 
to  any  effects  or  property  in  tliehiinds,  possessionoroiiB- 
toily  of  an  assignee  may  be  obtained  by  an  order  of  the 
iiidge  on  summary  petition  in  revendicution  or  of  the 
court  on  a  rule  in  torm  and  not  by  anv  suit ,  attachment 
opposition,  seizure  or  other  proceeding  of  any  kinii 
Whatever,  and  obedience  by  tfie  a  s  gnee  to  sudiorder 
ir»n^„u'?  "jfurecd  by  ..uch  court  o,  judge  „„der  the 
penalty  of  imprisonment,  as  for  contempt  of  court  or 
ha  mav  be  removed  in  the  discretion  of  the  cour'  or  judKe 

fM"*?.T'\'-*?"*"''''''P..<''  '''«  «»l'««-  l''»-  Act  IB-B   sec 
la,  «  I/.  40  >  ic.  cap.  11,  «ee.  t7.— Ed. 


vent    Act   o(  18fi9,  no  such  action   would  l,,. 

TiT'"'  *'  ^■'"J"^'''  17  L.  C.  J.41,  S  C.  H7a  ' 
11.1.  CukhU  in  the  posso-mon  of  the  asKijinw. 
to  an  insolvent  estate  cannot  be  revendicaihl 
by  writ  of  attachment  or  revppdication,  th^ 
(iroper  prudTdiiiK  under  the  5Ctli  ^e(■,ti.,|,  „f 
the  Insolvent  Act  o(  lHf,9  U.:n«  bv  Huimniirt 
iH'lilioii  to  (he  c(nirt.  Ouiinet  v.  Tten  tt  al  \ 
Ii.  L.  4S.|,S.  C.  1873.  ' 

1 14.  Artiim  /(I/.— An  artion  will  lie  bv  the  a.- 
si^rnee  to  an  insolvent  estate  to  recover  iiaiuH-n 
caused  to  the  estate  liy  an  opjwsilion  fuun.l.d 
<m  n  simulated  sale  from  the  insolvent  I.  ihe 
"Pjiosant.  Drawn  es  qual  A  Smith,  1.!  [,  c  j 
288,  .S.  C.  |8t'>9,  and  note  Ui  an.  109. 

115.  Nor    does    the  assipnee    require  (.t  be 
specially  authorized  to  brinp  such  action.    l'> 

IK!.  An  assignee  to  an  insolvent  iam( 
suing  for  the  revendiitation  of  a  dee.1  of  lum 
lion  made  by  the  insolvent  may  join  with  si.cli 
action  an  altaohment  in  revendication  of  ilie 
property  donated.  Methot  en  gnat,  v  /'«■„,, 
c<rt/..5R.  L.  695,  8.  C.  1874. 

117,  Authorization  of—Au  assignee  to  an 
insolvent  estate  is  not  r'ecjuired  to  be  aiitlioriznj 
liy  Ihe  cre.liiorH  holding  hyjxjlhecarv  cluimn 
against  the  estate  to  bring  an  action  of  daiiiiU'cj 
against  parties  filing  ui.'ouiided  opiKisitiuns  um  a 
l>retended  sale  bv  the  ii  ^.  ,vtnt.  lin,wn  e.i  ■mal 
&  Smith.  i;i  L.  C.  J.  28,^,  S  C.  1875.  ' 

1 18.  Cu.ils    <)/■— Where    ati   official  a!(sii;nee 
was  appointed  interim  assignee  lo  an  insolvent 
estate,    and    the    creditors    afterwards   electfil 
another,    and    the  interim  assignee    deinaiiilfd 
IMiynient  of  his  bill  of  costs  from  Ihe  assii-nee  to 
the  estate,   which  had   Uk'u  taxed  by  the  pro- 
Ihonotary,  and   finally    lirougbt   action  for  tiie 
amount  in    his  finality   of  as.signee  before  ihe 
Insolvent  Court— //<■/(?,  that,  havinir  traii-rerml 
the  '.'Stale  to  the  elected  assignee,   lie    Imd  dd 
further  status  in    regard    to   it,  an.!  c.iiiM  only 
bring  action    for  his  costs  liefore   ilie  onliiiarv 
courts  and  in  the  ordinary  way.     h/ucfi  in  rek 
Si.    Amour    &    Tyre,    5  K.  L.  bh),  S.  C  Iii« 
Act  1875,  sec.  125. 

liy.  An  assignee  whose  costs  remain  unpad 
may  contest  the  insolvent's  petition  lunlisoliar'e 
in  his  own  name,  without authorizalioii  from  the 
creditors,  and  the  obligation  of  havinfjsuelj  lull 
taxed  is  on  the  insidvent,  who  shall  also  lendir 
the  amount  thereof  to  the  assignee,  before  ask- 
ing for  discharge.*  Arsenault  in  rf.  2  0  L  Ii. 
89,  S.  C.1876. 

12(1.  Liability  of. — An  assignee  who  refuse? 
or  neglects  to  conform  to  a  jiidginent  (inleriiif; 
him  to  pay  over  iiione^v  in  his  hands  nmv  be 
compelled  to  do  so  by  Imprisonnient.    Bates  &, 


•The  costs  of  the  proceedings  in  insolvency  up  to  and 
inclusive  of  the  appoinlmcnt  of  the  asRigiiee  shsll  to 
paid,  as  a  first  charge  and  priiilege  on  iljeasneiscftlie 
insolvent.  ThedisbiirscmentB  iieces^arv  for*iiiiliiigup 
the  e.<tat«  shall  be  the  next  charge  unon  tliepropertv 
chargeable  upon  any  morigage,  hypothec  or  lieii.ainl 
upon  Ihe  unencumbered  asseisoi  the  cslatc  respcctiTilv 
in  Budi  proporiloiis  as  may  be  justilled  by  the  nature  of 
such  dl.Hbur.wmeiita,  and  their  relation  to  tlie  prop,  rly.itf 
b"liig  encumbered  or  not,  as  the  case  mav  bs;  aiiJtlie 
remuneration  of  the  assignee,  and  iheceitsof  tliedit- 
charge  of  the  assigne*-,  being  first  taxed  bv  the  prowr 
taxing  o!R<'er  at  the  tarilT  r.-!f.;-.,  or,  if  tlisre  l>?iint»ri!!  5t 
the  same  rate  a^  is  usual  for  uncontested  pr(iceediiigi,(if « 
similar  character,  alter  notice  to  the  Inspectoni.ortost 
least  three  creditorp,  shall  also  be  paid  therefrom  asthe 
next  privileged  charge  thereon.  Ins.  .id  le?!!,  sec  118 
&  C  40  Vic,  cap.  41,  sec.  16.— Ed 
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!Uch  fcciion  woiil.l  lie 
L.  {'.  J.4i,S  C.  H73.' 
SHo-nioh  of  tlie  aH(;i^>titf 
cntinot  be  revfii.licaip,! 
or  rfvpp.iicBtioi),  i|ie 
r  t'le  Still  M'ciinii  (,f 
^r.9  Irt'iNK  ''V  HiiininarT 
>uimet  V.   YVm  tt  at.,i 

nctiori  will  lit  hv  llic  ai- 
tHte  to  rociivtr  i^l»lh(^J;^. 

tin  ii|)j)o>'ilioii  fiiun.lcd 
nil  llie  iiiHolvciil  I  1  the 
tit  &  Smith,  !:i  :,  r  J 

Uiari.  109. 

iSHigiiee  rc()uire  u^  be 
iriiiK  sucli  action.    1 ., 

)     HIl      illHoivciit      (sliilf 

lion  of  u  ^l^■t^l  of  iuna 
ent  may  join  ivilh  nhtb 
n  ri'VfiKlicution  of  ihe 
i>t    ea    qtiat.  v.   /Vrn/i 

1874. 

— An  aswignce  t^i  an 
[jiiiwi  to  be  aiitli(,ri2hl 
g  hyiKJtIiccur.v  cliiiinii 
g  an  action  of  (iaiiuyin 
iU!iile(lof>|K)Hiiiuii'Juna 
11  ^v till,  lirnwn  I 
,  S  C.  1H75. 
re  ati  offic:ial  msi^ru^p 
HigiiCf  lo  an  mHulvfui 
FB  aftcrwurdi  ekvleil 
in  UHHi^rnce  (iciimii,!ei| 
tM  Iruiii  I  he  ni'f'ii.'riee  la 
K!en  taxwi  l.y  the  pnj- 
irouglit  action  for  the 
jf  aHHipnee  liefore  il.c 
liaf,  liavinuiran-ltTml 

a^Hignet',    In-   |,u,i  „„ 

to  it,  an.l  i!(iii|.|  only 
:n  liffure  llie  ordinary 
I  wav.      Li/iu:/tin  rek 

K.  L.  Cm";,  S.  C.  111.". 

e  (■ORlH  riTimin  unpad 
H  petition  lor(i,.-olar^'e 
autliurizulioii  froinlKe 
on  of  having'  such  bill 
who  shall  also  len.ifr 
'  assignee,  liefore  ask- 
Mult  in  r(.  2  Q.  L.  11, 

assignee  who  ri'fiises 
I  a  jii'l^'iiieiil  onlcriiig 

n  hi.-i  haiuirt  may  be 
prisonineiii.    Bates  i 

IB  in  iiiKnlvcncy  upt.iand 
,  of  the  Husigiiw  eliull !« 
\  lli'lte  (111  ilieasddsiifiije 
iiei'essurv  for  wiinliiigup 
iiifKe  uiiii'n  Ihe  properly 
re,  liypotlH'c  or  lieii.aiij 
oi  the eslati' resiieolinlT 
jui<till('il  by  theimtareof 
relation  to  the  pio[).riy,M 
the  coxe  may  b'! ;  anil  tlie 
,  and  the  onsteof  tlie>l'>- 
IrBt  liixed  bv  tbe  prowr 

■-IT,  if  tllSfr  hrll.Ttarifr  St 

loiitented  [iriiceeJiiigsof* 
to  tht'  iii8pt'(-'torB.  or  to  at 
be  paid  therefrom  astiie 
II.  Jii8.  .let  lil7I),  nec.llS 
il. 


en  rxsoLVENcy. 

184fi,  In..  Act,  \H%  ,ec.  12.5         '^'        '  ^-    ^• 

'"';J^^.'!''''f''*•    '"    »"    inwivpnt    e*tate 
cannot  he  held  to  appear  in  the  Siirwrlr.r  r      .  . 
declare  what  monevi  he  hai  n  hiih.   t   k    "  ^ 
mg  to  the  defentliint.  f?rX  i'' ft  )  ^'i'';!' 

V  ic.  cap,  41,  wee,  37.  <>    nio, 

122,    rower,  «A;._Where  the  InHoivent  estate 
waa  m  the  hano.  ^ .  f  two  assiene.  n  —  TI.l.i  ,\    . 
of, hen.  might   legally    r^JlT^I^Z 
give  diKC liargr  to  the  del.tor  witho  .t'tl  •  cont, 
reiicp  of  the  otiior  asH  gnee,     !U„li,.,   V  ,,^'". 
tial,  1  l,.C,  R.  49.5,  Q^,  B   |H,5I  *  ''"'"""^ 

Va.  Where  the  insolvent  estate  of  the  defen 
.lantwas  place.J  ,n  the  hi-ndn  of  two  cr.Xn"„ 
.H  a,..,g,ieeH,for  the  henelit  of  the  o  h'-r  ' 
itorsiindera  nofcria  deed  of  (•e«.  ,^1  .  i  . 
P'ainmi;  wh.  did  not  .igJi^fhe'T^r' !  Ili  .l'^ 
Houiire  of  Ihe  g„,«iH  of  th,.  estate,  wh  ich  "  ',  re 
wa.op,K,Hed  hy  the  assignees,  a  id  I  e  ,  ,  i  iT^^ 
oonle.-ted   on    the   ground    iIiki    il.l  1  l'"""'i" 

l,.ino,p,ficiently^,ored':hei',,°f;';rrdl 
lm.f   indeeil    no   stains   of   hrin.rini    ,   'l    ""  ' 

oiw^ition  as  a.ssignee.s -//,.',/    tl,.7i  21  \ 

>»  their  oi.ality  as  such,    h«       ,'  |    ''VpT     '''•> 

and  in  liie  I'oitrHi  .States   Tn      .      "1  , /'m'"' 

:::i,r;i^;nn-rd;''r-''-^^^^^^ 

a^.HKnw''  tt*'  mandatories  coulfl  ,Sh,1.',' 

'--.opposition.  ih,.andno;ei^l;;:'^H9r:;;:- 
{.'»:.e^';::t?;:v^^r,  li:'i:t:;t  ;.r 

I'e.ng  l.v  petition,  he  heing  a  s  ra     "•   to  ,1  ,    I"  ' 

..    \  here  a  commercial  rirn, 'placed  in  the' 
iiaiin-n|,le(,.ndaiit,as  securilv  for  il.oi,.    ;  r'^ 
-l-.s„ftol.acco,  a:ls;,:.;^;'i^^.;^-•:• 
.   nil,,,  insolvent,  niadc  an  assi.,;,,,..,!  of  |  '  ; 
H,ile  lu  lie  phiintiir  as  a.ssi^nec-//,./,/   lu', 

'^  I,      .Vcdniiifs   Until-     t.     n       '"""' 


V'i.l 


rN>'=?OLVKN"0y.  618 

tion^L^r'h  ''1''- ''"  *"""'"  <"»'^  "'*'.  on  »  Deti- 
a?mfto  h'e  l!'"!"""'    "''"g""?  '•a-^t;  whici    I. 

M-ignee  the  if,  lL>  n  *'"'""'  ^  '"'■«'"«  "'• 
"iiNwnd  all  fni^  ^  """  "f'*"'  ""■  a^^ignee  to 
o    &t   a  le    .T'  ^T""^"'^"  •'"'  ""'"  proof 

'o  a^lr^'nerTo  "^7"'''''  '^'"«^'''  "'"'•'e  assignee 

-n^o?e^"l;:,^.:'l^:  rLri't'f.  r  "^^''^''^" 

PHlales    of   each    i.a,     er^ «  t     ,''"    ".''la'-a  • 

meni  iin,(..r  ti„.  r       i  I"  ~'^  '"''■''  <*"  a-'Kign- 
"■  "'"'er  tile  Inso  veni  Ant/.riuco  *■ 

lie   IlifalL     1         ''    '''*''    ''""'""' ioi If- //-W,  to 

I   I,    h      ':'"'";"""'  "  ""•"  "''  "i"""v  depo  -  iled 
!•".     '*""lieidaintillsinsii,.hoasehave.ili  n 

^iti."527,s:"r:"„';s"- *'"""""■<««'■.  i 

previous (issiirnmei.t   ■iM,t  1,     .1   ■  under  a 

""",  tint  lie  sli,,n  d  he  sorveil  •!■  lilj.ln,    ■   -i 

IV.   .\ssi(;n-.mi.:xt. 


' '^^  J- 2lt.),  y.  H.  iK74_ 


•Jai  pu^'^'"'?,':j,,,;';;;>;  ^I't^i  »t  «"^^  ,  ""reting  eall..,l  for 
'" ''"  »'ea.l.    I,„.  Act   IsCK-'-iiD '''■'''"^  """"""■ 


l.i7,   .'lcr^;,/o„,.«    „/:_T|,p 
a.ss,g„,„enl   „n,i,.r    ,!„>    In.^olven, 
iiiiistl..  made  l,v  the  otlicial  assi,,,, 
ami  cannot    he  ,„ade  hy    attorne^v 

1>.  hi/  Fir M.~ An  assign n'le'nt' 
o.-,iartner.s  up  ye.sig  i,,  the  ,rssi.r„ec 
esta  e.s  ol  the  partners,  as  well  as 
nership  estate,  and  the  removal  of 
at  a  meeting  of  the  creditors  l.aa 


iitancp  of  .111 
Act  of  l^ti'.) 
ee  in  person, 
Ucnii/  V. 
•S.  C,  Lsiin. 
made  by  a 
the  separate 
the  copart- 
the  a.ssignee 
the  effect  of 
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C:'i 


reinoTinB  tiiiii  with  rcHjHct  to  the  deparste 
mtttlt'Mdf  th*"  iriilivKliirtI  pBrtti»Tn  hm  well  mh  the 
C<>-r'urtinTHhip  «.Hl»l,'.»  MniFiirlime  in  re.  & 
Court  fi  Sifwarl,  1^  L.  (;,  J.  2;t!t,  8.  C  iHtlH  ft 
L<M'w  f/  at.,  &  Jffrey  ft  ill.,  IH  L.C.J.  1.12, 
H.  C/.  1.S74. 

13!).  Bif  {'artnern.—Aii  asHiirniiifiit  bv  one 
partner,  "  Kith  in  hi-  own  name  ami  j'n  ihf 
name  uf  I.m  partner,"  in  an  ftMHUjimienl  (if  tiie 
partnerHhiu  eniaie.  IVtiiiihemonlaiinc  tt  al.  in 
re  ii  Unrlhe,  ■»  It.  L.  717,  S.  C.  1h7;I 

IJd.  Hut  Af/(/,  later,  that  iwd  partnern  ont  of 
a  firm  of  three  cimld  nut  alone  mal(e  a  voinn- 
tary  aHMijjnment  of  the  nartiier»hip  estate  loan 
interim  aHMljrnpe.  l.u.^k  et  al  in  re  ic  J-orte,  17 
L.  C.  .I.47,S.  C.  W.i. 

141.  Ami  helil,  in  revision  of  the  previoiiA 
decigion,  that  an  a.-Hinniiienl  iimU'r  the  IiihoI 
vent  Act,  hv  one  memheroniy  ola  [lurtnerMJiip 
cannot  operate  n«  an  a-ifiijinnieMt  of  llie  parlner- 
ship  e.-talet  C'(>urni,i/,r  v.  Tniiifhi'iniintiiiine 
et  al.  ii  Uarthe,    IH  L.  ('.   ,1.  it.f-i,  s.  C.  K.  \hH. 

142.  Ce.ision    ile   hiin.i.—T\u'   Ktaliile    which 
provider  for  the  rrHsiun  ilt'  hien.i  tiul  not  mtro 
duee  the  technicahtiefi  ofiheold  Frencli   law- 
Checalt  V .    Dec/iiuitiil  &    T/iomiis  et  al.  A  C/ie- 
Vull,K  L.  C.J.  Hb,  S.C.  iMiil. 

143.  Anil  helil,  al.-'o,  that  under  theohl  PVench 
law,  the  liatio  in  niitut\iin.  the  ic.s.sion  ile  l)ien.i, 
the  vontriit  it'ilhanddncnnnt  and  llie  iirte  il'iiter' 
moiemeni  were  Henarate  and  di.-linut  proeeed- 
innH,  acconipanieil  hy  strict  legal  and  judicial 
formalties.     Ih. 

144.  And  under  onr  law  no  proviiion  ha.- 
b«'en  made  for  a  fen.iinns  ih  bienn  in  the  proiwr 
and  preoiK'  HiKniMcation  of  the  proceedinj;,  a^^ 
underHlixxl  and  praciined   in  France.     Hi. 

143.  Datiii  in  .Sahilum. — A  deeil  ot  ansign- 
iiient,  wherehy  the  estate  of  the  ilehtor  in  tian- 
ferred  in  justice,  and  veHtn  ulisulnielv  in  the 
creditors',  to  the  alisolute  diHclmrf:e  of  the  debtor 
is  a  (Idtiii  in  .sotiitiiiH.  an<l  ei|Uivalenl  lo  a  calc. 
Chvvalt  V.  Jhr/i(intiil  ii  Tlimnas  et  al.  tv  V/ie- 
ealt,  8  L.  C.  J.  85,  S.  C.  IHGI. 

14G.  Demnnd  ('/.—Two  creditors,  whose 
claims  lojrelher  amounled  to  J;5(l(),  made  a 
demand  ajjainst  their  debtor  for  an  assinnment 
of  hJH  esiute  ami  etlects  under  the  Insolvent  Act 
of  18ti4,  and  it  ap|.eared  on  the  deblorV  peti- 
tion to  stay  the  proceedin>;s  that  one  of  the 
creditors  had  made  the  ilemand  solelv  in  order 
to  obtain  payment  of  the  amount  due  him— 
Jleht,  that  tiie  deinanil  was  made  witiiout  rea- 
Bonabk' grounil,  and  merely  a.i  a  means  ol  en- 
forcing payment,  and  was",  therefore,  contrary 
o  the  Insolvent  Act,  and  tiie  conclusion  of  the 


•  \V)ii'nover  an  insolvi'iit  sli.-ill  li.ivi'  in;iile  nn  ndsign- 
nient.ora  wrif.  <iri'c,iicuirunt  writs  of  iittn<'limeMt  tliull 
lmv«  issiK'd  US  ;irm  iile.l  for  l,y  t  liis  A.  t.  sinli  agsiKinui'ii; 
or  siu-li  wilt  „r  writs  cf  .•itnu'lniient.  m»  tlie  ense  iiiiiv  hu 
olinllvfst  ill  UiP(,m.'iiih,.ssij;ii,.,., it' till- mill, irvwdislriot 
wlicreiii  the  siiiiii-  >li.ill  liavr  isMi,-,liil|  riL,i,t  |,„Her 
titl..  uii.l  lutfri'ht  wliirli  till'  ill.,, hunt  lins  in  ainl  lllill,v 
^oal  orinTsmml  p|■,,|,^.rtJ■.ilM•lmlillL'lli^  Imoknot  iicTouni" 
al  vouclioi>,  letters,  lu-roiiiits,  iftlcs  to  iiropertv  anil 
other  (iiipcrs  am)  ilDeiiiiifiits  ri'latiny  to  his  husiiics-  aiiil 
estate,  all  money  ami  iiej^oiialile  |iap,rs,  stooks  ami 
l)omls  anil  other  seouritiis,  (oni  'f  ninilh/  n/l cinrls  i,t 
any  kiiul ur  discripliim  wlitilsw  er,  ir/iii-li  hr  ikiiii  In- lu.g. 
sesmdof,  or iiilillxl tn  uii to tlieliiiir  ofliiH otilaiiinw ailis- 
chargejrum  his  linhilltlx.  Ins.  Act,  !k7">.»ii.-.  16.- Kd. 

t  Tliis  qiieslion  is  set  at  roKt.  for  tlio  present  at  least 
by  the  f«<!t,  that  under  the  pr.'sent  insiilveut  laws  inj' 
voluntary  aeslKiimeut  can  be  niaile.— En. 


petition  to  «iay  proceed ingn  niimf  lie  u-milw' 
Laronilte  ft  at.  &  Lanetof,  Hi  |,.  (;  |{  h;,;!. 
L,  C.  L.J.  110,8.  C.  R.  iHil.-i. 

147,  On  a  Joint  demand  by  two  crodiioMi.. 
over  $5()(i— //cW,  that  the  claim  of  one  ,,f  i|,f,, 
being  based  upon  a  tran-fer  made  tolnmUj 
debtor,  which  wa/t  onlv  sienitleil  to  tli..,|,,|,|,f 
sevtral  days  after  the  ileniand,  cannot  anil  » 
sup,«.rl  thereof.  Turaenn  et  al.  &  nilu.n\ 
laillon,  i;t  L.  C.J.  I'J,  S.  C. ;  Ins.  Aii  h- 
sec.  4  A  lOTI  C.  C. 

148  A  creditor  of  n  debt  of  a  niiii-coiiiiii»r- 
ctal  nature  niav  demand  an  a-sigi,meiil  iniiu, 
trailer  under  the  Insolvent  Act  ol  jKiH).  „„, 
does  the  fact  of  the  debt  being  a  mm-i  imi'ii,,^,. 
cial  one  prevent  the  creditor  from  tal(iii-„f, 
ceedings  in  insolvency  against  his  ,|"|,|,„ 
founded  uiK)n  suchdeiit.+  Hhi-/i,iii(iii  H  „;  i.' 
MiCormiik  el  vir.,  19  L.  C.  .1.  Ti,  Q.  I!.  |s7;i 

141».  Theilebtor  u|K)n  wli the  ctidiiMr  In- 
served  a  demand  of  assignment  in  virluc  „fii„ 
12(li  sec.  of  tiieliiHolvent  Act  of  IHCK,  |ia-,i.rM 
such  creditor,  liesides  the  condemn  nion  i„"tn| . 
costs,  an  action  of  damages  where  tlie.|,i„a'a 
has  been  maile  simply  as  a  means  ol  enloni  - 
his  clatms.  S6n6cul  v.  fie,iue/iKniiii,  C  1{  L  ;i' 
S.C.  1874;   Insolvent  Act  1875,  sei!.,0.    '    '    ' 

150.  And  in  such  case  the  burden  of  nrooff 
want  of  probable  cause  is  upon    ihidelnor   II. 

151.  E/fert  o/'.— An  assi^rnment  ve«t,i  the  f.' 
tateof  the  insolvent  in  the  assignee,  wliuimr 

bring  action  thereon   in  his  own  name,  wit! \ 

notice.     Gates  et  al.  in  re,  3  U.    L.  Jul)  S  C 
1818;  IiH.  Act  1875,  sees.  1(1  jfe  21). 

l.W.  An  assignment  bv  an  iiisolvenl  imilfr 
the  Insolvent  Act  of  18(1 1  transfers  to  the  a.nj.Micf 
etiects  already  tinder  seizure,  and  an  ,|i|,hi"ii„„ 
fy led  by  the  assignee  claiming  theellirii.  «,.|fri 
to  bo  liivided  anmng  the  creditors  iiinler  the  I- 
solvent  Act,  will  be  maintained.  J{,(rnii  ft„l  i 
I>i,ti(/lan  et  al.  &  Cunrerse,  lo  L.  C.  I{,  l,)(i  ('  C  ■ 
Ins.  Act,  1875,  sees.  Ki  ^  x.'i.  ' 

Uul  Application     was   made    bv  tli,   liofm. 
dantto  be  discliargeil  from  iniprisiiniiHMiliin.lfr 
capias,  on  the  ground  that  he  had  made  iitiii.oijf 
iiient  of  hi.i  estate  for  the  beiieti   ol  In,.  crcJiln^, 
just  previous  to  the  issuing  oft  h,.  i-M)\\i<-}l,U, 
that  as  the  Insolvent  Act  did  not  mke  a»ii\  :Lf' 
right  of  capias  after  a.ssigiiment,  and  a-  iIhm'i: 
cmnstances  .showed  systematic  ffand  oi,  iiio|ia:t 
of  thedefendaiit,  the  application  must  lierH'ii'el 
.Steren.n,n  et  al.  v.  McOwui,  .'i  C.  L.  J.  ;I-,S  C 
1 8(57  i  2274  ct  2273  C.  C. 

154.  Capias  may  issue  agaitisi  a  ileliioriifer 
he  lias  made  an  assignment  iiihIit  tlie  lii-ii|\..r;i 
Act  of  I  still.  lieamUnn  \  Iti.ii  ,1  al ,  L'll  J,  ('  ,1. 
.■!II8.__Q.  iJ.  ,s75. 

155.  And  111  anotlierc;i-p — /A-/'/. reviTsiiii'llif 
jndgment  of  the  court  briuw,  tlint  a  ciipiii^unllie 
ground  of  fraud  and  secretion  may  is-iiealliii' 
suit  of  a  creditor  aller  an  as-ignnieiil  bv  a 
delilcr  in  iii.solvency  and  tlie  a|i|.ointiiH'iili.faii 


•  But  if  it  appears  to  the  jiiilL-e  that  siii'lideiiiiiniil:!' 
lieeii  iiiMile  wi  limit  reasohahleciouiMls.aiiilnierdv.i-'J 
means  of  Hutoreiii);  paviiieei  iinilerciilor  of  |iroomiiii:i 
iimler  this  Aet  he  iiiav  eomleiuii  the  eiviiitiir  oriTrJi- 
tors  making  it  to  pay  ti'lplu  eo»i.-.  lii.<.  Ac'i,l>;c,>fc;- 
— Kn. 

t  If  a  ,1,'litor  oeHsea  lo  meet  iiis  lialiiiuio,"  jieimall;  i- 
they  lieeoiiie  ihw,  niii/  ,,,ii-  or  r»i.,v  .■!'  ',1s  rr.'lilm  !•'< 
iliiHi'Oureil  ehiims  of  liot  lt's«  siiin  e.'i.'li.  iiml  ;iiii(iii"i:iij 
in  the  a^'greyate  to  .s,')!)!!.  may  make  a  ileiiiaiid  upuiiliiia, 
&o.     Ins.  .Vet,  Il*7,''j,  see.  4.--i,i.. 
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ICtot,     |(i     L.      0,    |{     l,j,i|; 

rt.  iH(i,i. 

imnil  hy  two  crcditDM  f„r 
I  llie  cliiiiii  of  dill'  of  i||(..,| 
niii-fiT  iiiitilc  io  liiiii  f,vj 
iilv  Hunitli'il  Id  III..  ,|,,|,|,, 

ilcriiuiMl,  ciirjiiui  iiviii,,, 
rant,,    el  III.  fi   T.iilh,u.i 

ly,   S.  C.J  In-    A.MlC, 

n  lit'ht  of  a  imri cuiniiif. 
.ml  iiri  tt-Hi);i,iii..iii  iriiii,!, 
dIvitii    Ai't  ol    Miiii;  „„, 

I'lit    \w\i\j!  H    lloil-iniiii,,,.. 

inviliiur  from  luliiiu'nr. 
IV  aciiiiiMl  Un  ,|"|,,„, 
I11.+  Hitr!iii  11(11,  li  III  h 
L  CI.  fj.  y  li.  is::i 

)M  will  nil  Ihcciviliinrlu, 
iMit'imiciil  ill  virliM'  i.fii,, 
nlAi-t  of  iMC.It.lin, „_;,„„,( 

■  lie  coiiii( iii'iiiii  ii,  (f||,;, 

imxcx  wli.Tc  tlii'.||.||ia.,j, 
'  11"  n  iiicann  ol  ciilnM,. 
.  Hi'innhe.mii,,(,  l{.  [,;\ 

Aft  IH7.5,  Hir, ;,. 
^NP  tilt'  tiiiriicii  i.f  proof. f 
'  Im  iijioii    ilir  ,||.1,|„|.,   11 

tiHsiLMiincni  vc«N  ihe  >.. 
n  the  iiHHij:n(.,.,  wliuiinr 
n  liH  own  imiiic,  wiilMii 

'«  re,  :\  H.  L.  -irjt;,  s  c 

ll.V    Ull     ill-<lilviMll  Mlnln 

4  lniiiHf(.r-ii)||,|.|v,.ij;„tf 
■iziire,  and  an  .i|i|)(niii.jii 
InilliillM;  llii.('lll'('|,M.|/f,i 
e  (Ti'ijitors  iiii.lcrliiel!,- 

illtaiMfil.        Itilrntl  ff(ll,\. 

w.  1.")  1..  ('.!{,  I,")!;,  (.',  C  ; 
as   iniiili.    liv  III,   drtVn. 

I'OIM    illl|.l'i.-<l>Mllll'll|  Illl.Irr 

at  he  liail  iiiiiilciiiiiisMi!!!- 
le  heiicti-  llt■|li^  urcliiiir", 
in,i;o|i!,,.  ciiiiiH-//,./;, 
ct  liiil  Mill  iiiki'  iiiviinl.e 
i|f:i|iMCMI,  aii.i  a-  llii'i'i: 
final  ic  fnui.)  on  liicpa:! 
[ilica'idii  iMiisI  lie  refii'fi. 
hfiiii,  .■)  V.  L.  J.;is,b.  C, 

lie  npiinsi  a  iiel.ior«fifr 
iifiit  nihlfr  llie  lM.iohent 
I  Si  /i'..//,7<//,,'J0L.C,J. 

•a-P — //(-/'/.  revcrsiiiijllif 
'Ilhv,  tlial  a  capia*  (111  llie 
:rfli(Mi  iiiav  issue  at  liif 
■r  an  assiL'iniiciil  In-  a 
'I  till'  aji|.(iiijlim'iitilii3 

jiiilci-  iliai  Mirh  ili'niM'll* 
.k'  un.uiiils.  anil  imTrly  ;l^il 
I  iipi.liTo.>l..i-  ..f  |ir«wiiiiji 
il.'iiiM  lln-  .■ri'.lii.ir  orcr.'ii- 
c.jsl^.    Ins.  .Vi-i,  lf-;i,!iT" 


t  his  iiat.iluics  ceiitTaily  .1-' 
)/•  ;//'./•.■  '■,'  !iis  enililm  fcr 
Slim  I'a.'lj.  aiui  iiiiiwinlinj 
1'  iiiakf  a  (teiiiaud  upuiiluu, 
tl.. 


!5i;.  lii.i  an  mmcl„i,e,u  oi  the  .loLtor'«  eirertu 
mmm.  tierre  mmUi  not  l,e  .i,ainmine,|        I, 

157.  In  an  action    againnt  an  a>iHii,nfe  in  re- 
vendicaiion  <.l   cfrlain  infrcliamliHe  winch  ha  I 
b..pn  .lf,x«,tf,l    will,    ,he   hiHdlvfiit  to  Hfll  o 
CoiniiiisHion-//e/,/,  ,liHniiH«inLC  thf    ulca.,-  . 
(ielfnilanl,  that  niid.  kooiJh  Wfn   prowHv'h  m 
for. la.  I.„f,l,  ofanoih^r.an,]  ,|,i|  ^:ZXtt 
.KHijfmi..     hmlnr&c  maker,   17    /..  C   H  M^i 
S.  C.  |H«7  ;  Inn.  Act,  1875,  ^e.'.  1(J  ^^^' 

L-iH.  Anil  hM,  uIho.   that  th.-y  ^.o,,),!  n„t  ,,„ 
.iHain,.  Iiv  thf  aH.i«nf",    thoii«l  .oizfd  l.v  t    • 

landlurildfthf    ,n...lvfn.,  ,,rio7,.,  thea'ac^ 
.ncMi  o  III,.  inHoivfiit  e.tHlf,  notwithHlaml,,  „  a 
cluin.  tilf,    l.y    ihf  lanilloni  will.    (Iich^hZ.! 
asser  ,„.'  hm   li.-n    i.,,on  the  ,,ro,H.ny  in  gu"! 
tiuij  tcr  rent.     Ih.  '      -^     "  H''i^'* 

1.VJ    Wlifif  a  creditor  agrecl  that  the  debtor 
«lmul.in,ak,.  an  aHHipmu.nt  <,tl.frwis,.  than  in 
lliciManiier  (.rciscri hfi   by  the  Avt—ILl.i  .        1     I 
coiiiii  not  aVail  h,n.f|^f orH„fh\.'^^^^^^^^^^^^^^^^ 
subjH't  the  estate  of  the  debior  to  co  iin  h Ll 
K,,mla.,on      >rAy<«    ,,    Cohen    kcXnVi 

ItiO.  Kxufptd.irin-  the  three  monthfl  follow- 
intr  ™cli  aHsiun,ii,.„t.  Ilulchina  et  ,,i  n 
Cohen  k  Cken,  14  L.  C.  ./   W    S    c    ,8«9    t 

1.1.  V  here  a  wa^'<,ii  wan  liel,]  |,y  a  wa.'on- 
maker  for  repairs  and  the  owner  became  i  ^„o|. 
vt.|U-/M/  il.at  the  assignee  could  not  recZr 
pwessiunol  the  wi^on,  unlesH  he  ,,aiil  for  the 
re,,air«,  or  ^ave  Hocuritv  therefor.  Stewart  l 
Lfhux,  17  I,.  C.  J.  l(i7,\S.  C.  1873.  '^'*"'"'^'  * 
,  1«.  A.ias,ij;ii,„e„t  |,a^  ^j^^  fUect  of  annull- 
,n«aMatiac|,,i,..,,,,,ai„st,,,,v,Hl,|,H.  7Va  i 
IHil;  Ins.  Act,  1875,  8ec.  IG. 

l«;i.  U  'I'ni^.-An  intervention  was  filed  bv 
tl.    resmnilfiits  to  a  writ   of  attach  me,"    1    I  1 
out  ,y  the  plan,  tun  in   virtue  of  whi  I   ".rta 
poods  wfre  .,.,/.cd  us  belo.iKinK   to  <lc  en.la,  i  • 
insolvent   esiHte,    but   which    the   res  ,  ,  h    .^  ' 
u,.ne,lasl,av,„;,.l,ef,i  assi^iicl  to  then    be 
so  v,|,t  u    the  benelit  of  the  creditors-kw 
e Mn,  tlieji.dp.ient  of  the  court  below,  tha' 
81'  iMsulwn     debtor  cannot  translfr  or  ass  1/, 

trust  tor  the  liMifht    of  the  whole  without  il 
consent  01  all  the  creditor.,  and  whetYsP    ,  !/ 
a.^ign.Ment  i.  made,  and  the  «««!«  Z  hnvin 
ak.n  the  keys  frnm  ,)i,  debtor,  lock  up  he  shoo 
nd   Hke  an  inventory,  and  advertiHe'  I  ! 3 

tmo2.\  "'^' '^'•^V""'"*'  '"">••  "otwithHtandin-' 
I     1     vent  h'"  'T'""  '""  '"  "'«  P"H'"'«.^io    o 

i  rv  n  ;  :"' '"'"«  "°  '""n«ii'"t  tranHfcro  1 
ueinery  in  laiv  to  transfer  the  nronertv  t„  .1  ' 
as,«i./|iees       \viih.,7  s    \-  property  to  the 

//W    i'lTan'"'""^-"'''''    '^'''^^'    °f   1864- 
^^^-  c<  a^,  14  L.  C.  J.  i!io,  S.  C.  1870 
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'^.^^:l:;^r;:/•':r7'T•''''"'^'''7''''^'''^- 

by  tl  e ilrlv  I.  .HI,         ''V'^'i'i^t'  ""'-I  l'fa.|.i,i,.,.J 

J,il,l!TlZ '       '"'«•""-■•'  "-HiK'.nieni,  that  il.fr* 

r,  I     w>         .'    T'""""  "'"''ientin  hucI.  com  ty 

ftur       '  '""""'""•*'"li"«  that  the  .hfril I'li    1' 

bf       i  "no  :,;iin"['  """"'"'"■'"   certi.if„  ;  lu 

;^;;^«':."^.;r:'i."rrj.'S"Ji.|!r^i: 

in'm;.;i^:f'«:;;'';:.(i'^V:f''''';'-'«'' - 

-i«nffHrfK,;,ei:ttthfo^u  ;x';;.ti;;;!''^''i' 

vfnl  has  his   d,„i„,,|,,  ,j,„i  „,■>  ,7,  ,  '/';^  '"-"'- 

rti'o^s^'-irs.^if^ 

t^:^;:;:hS,::;r;i--;:::r;;;;:-,;;  ■ 

|^|/^^sr^'w?c:t7'i:';-^ 

£f'S;r^.^rYL,:::rK 
^^'Sfcror;;;-;^tiK';r;  - 

;-ra,vf  aa  r-^rards  cre.litors  who  l„  d  1  ',  s  'j 
to  feco,,  c  pHilies  thereto.  M,:Farla„e  ,1  \l  1 
SfrKaizte  et  al.,  5  L.  C.  J.  10(i   O  iV  I81  1 

"otf  to  art.  KM  ,upni.  '  ^        "*''''  ""'* 

bankn„ri"'    ''■'■""'^".    ^"-''^''  con.mi.s.ioi,  i„ 
"inkruptcy  opfratfs  m  Canada  as  a  V(.|nii  aiv 

3r'''&lr '''''!>'-y''' •-''''• '''-'i! ''^"- 


V.  Attachment. 

velf.\w  !"■''  ?''  '"•?'■'""«"'  '>n<lf.-  the  Insol- 
vent Act,  ssiied  on  the  affidavit  „f  u  la.rson  n,  t 
iKTued  thereto  by  the  plaint, |V  Jr  ..itor 
jei  aiidin^.  ,s  n„ll  and  will  SK.qm.shfd.f  IWkett 
fjhn,ju,t  ct  uL  &  riing,>,t,  '4  K.  L.  Ll  1,  S    " 

as^Polir"'  ^'-'"'■•^^of  a  Promiasorv  note  ,-iven 
as  c  d  ateral  Hecurity  has  a  rif.dit-to  a  wH,  of 
attmdunent  111  inHolvencv  under  the  Act  of  871 
n^amst  the  maker  of  the  note.     ;,Jh„T    ui 

I'l.   Where  a  r»artnership  has  been  <iiss„lv„.,l 
a  writ  of  attachment  will   itill    li       .  ,     ,   ,S 

a/lairs  of  the  partnership,  ainf,  i,,  such  ..i-e  tl  e 
c  editor  of  one  of  the  imfividual  par,,  l  h';.  ,  ^ 
r|«l^a8  aga.n,st  the  creditors  of  the  di-sJlved 


If,  Ijoing  iiii.able  ;o  meet  IiIh  Ifabjlltina  in  f.,,i   1  1 

any  sa  e  or  eonvev.inoi.  of  fl,o  ^1    V      '",'""•  '"■   makes 

inct  wherein  the  saino Bliall Lve  isi ueii     s.',     n,  -K^ 

or\^^j^-&Sl---::y:^[;'i^^-;i^;i^^ 
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firm  to  oppose  the  attachment.  The  City  of 
Glasgow  Hankk  Arbuckle  et  al.,  &  Kerry  et  at., 
16  L.  C.  J.  218,  S.  C.  R.  1872 ;  1899  C  C 

VI.  Claim  op  Corporation  in. 

172.  Where  the  debtor  of  a  corporation  be- 
comes insolvent,  and  tiie  property  subject  to  the 
claim  is  sold  by  tlie  assignee,  the'  claim  is  tliere- 
by  distinguisiied  as  regards  the  debtor.  Blain 
&  The  Corporation  of  Granby,b  R.  L.  180, 
S.  C.  R.  1873  ;  Ins.  Act,  1875,  .sec.  81. 

VII.  Claim  of  Wife  in. 

173.  Where  by  his  contract  of  marriage  the  in- 

solvent.had  stipulated  as  lbllo»v.s — "  And  in  con- 

"  sideration  of  the  said  intended  marriage,  and 

"  that  there  shall  be  no  community  of  property 

"  between  the  said  partiesjthesaid  Patrick  Leslie 

■"  hath  given  and  granted,  and  by  these  presents 

"  he  doth  give  and  grant,  uiito'the  said   Marie 

"  EIniire  Deli.sle,  his  intended  wife,  accepting 

-'  the  same  in  lieu  of  dower,  and  of  every  other 

"  matrimoni;il  right,  claim,  pretension,  and  de- 

"  mand  by  her  wliatsoever,  tl>e  sum  of  je4,000, 

"current  money  of  this  province,  which  said 

•"  sum  shall  be  paid  bv  the  heirs,  e.'jecutor.s,   or 

"  administrators  of  the  saiil  Patrick  Leslie,  as 

"  soon  after  his  decease  as  circumstances  shall 

"  permit,  to  the  said  Marie  Elmire  DelL^le  anj 

"  their   lawful  issue  by  the  said  intended   mar- 

"  riage,   in   case  the  .said  Marie  Elmire   Delisle 

^'  sliall   marry  the  said  Patrick  Leslie  and  not 

"  otherwise,"  and  the  property  of  the  insolvent 

having  been   sold  by  the  sheriff",  his   wife,   the 

said  Marie  Elmire  Delisle,  claimed  by  opposition 

to  be  paid  out  of  the   moneys  levied    tiy  the 

sheriff  tlie  total  amount  of  her  claim  of  £4,000, 

unle.ss  the  creditors  sliouldgive  security  that 

on  the  death  of  Patrick  Leslie,  and   in  case  she 

survived  him,  slie  should  be  paid  the  said  sum 

— Held,   that  under  the  maxim,   Jamais  mart 

nepaya  douaire,  the  demand  of  the  wife   could 

not  be  maintained.    Masson  et  al  &  Ledie  etal. 

&  Delisle  et  vir.  &  The  Bank  of  Montreal,  10 

L.  C.  J.  233,  S.  C.  1861  ;  1448  C'.  C,   Ins.  Act, 

1875,  sec.  81. 

174.  But  hdd,  in  another  case,  that  a  sale  of 

firoperty  under  the  bankruptcy  laws  in  force  in 
845  ilid  not  purge  the  proijirty  from  the  dower 
then  opened.  Mas.'nie &  Morlei/,  V3  \j.  C.  J.  85 
&  14  L.  C.J,3(JH,  (i.  H.  186!). 

175.  And  in  a  still  later  case— /f«/<?,  that  a 
stipulation  in  the  marriage  contract  whereby  the 
wife  surviving  is  to  receive  in  lieu  of  dower  the 
interest  on  £1,01)0  during  lite,  the  principal  to  go 
to  the  chililri'ii,  is  not  acontract  dependent  upon 
a  contingency  within  the  meaning  of  the  51st  sec. 
of  the  Insolvi'iit  Act  of  IHO'J,  and  therefore  in  the 
event  of  the  insolvency  of  the  husband,  tlie 
assignee  could  not  be"  ordered  to  make  an 
award  on  the  value  of  the  wife's  claim,  as  pro- 
vided by  .said  section,  ^forrisnnin  re&  Saura- 
geau  Sc  Simp-^on  &  Thomas  et  <>L,  15  L.  C.  J. 
166,  S.  C.  1871  ;  Ins.  Act  of  1875,  sec.  80. 

VIII.   CL.U.MS  IS. 

176.  On  the  contestation  of  a  report  of  distri- 
bution'of  the  estate  of  an  insolvent,  where  several 
questions  arose  as  to  the  respective  rights  of  the 


creditors— /feid,  tliat  an  acknowledgment  of  in 
debtedneas  or  confession  oi  judgment  by  aUnk. 
rupt  in  favor  of  a  creditor  is  no  evidonoe  ji 
against  other  creditors,  and  on  contestation  of 
such  a  claim,  on  a  plea  of  fraud  or  coihiyiion,  n 
is  the  duty  of  the  creditor  to  establish  In.s  cla'n; 
and  to  adiluce  evidence  of  the  consideration  n 
the  debt  claimed.  Bryson  et  al-  &  Didm  1 
L.  C.  R.  65,  Q.  B.  1863. 

177.  On  apetition  by  certain  creditors  of  the  ic. 
solvent,  that  one  F  should  be  apj"  m'ed  a8si»rw 
— Held,  that  the  vouchers  upon  \  hie  i  the  cfaini 
of  the  petitioner  was  based  shouiu  ue  pruiucw 
and  therefore  that  they  were  not  entitled  to  pctiiii- 
as  legally  proved  creditors,  and  that  the  ciainii 
mubt  be  accompanied  and  explaine<l  by  thei;ivirij 
of  sufficient  particulars.  *  Voti  v.  Greni  A;  Ra 
I  Q.  L.  R.  200,  S.  C.  1876.  ' 

IX.  Collocation  or  Creditors. 

178.  A  chirograpliic  creditor  may  have  jj 
interest  to  contest  the  claim  of  a  livputhecan 
creditor,  without  calling  in  question  the  valiiint 
of  the  hypothec. t  Larioiere  in  rf  k  H'/iiiki 
McEvild,  11  L.  C.  J.  265,  S.  C.  1867. 

179.  Where  there  are  hypothecs  aifccticj 
several  iiomoveables,  the  proceeds  of  winch  v.' 
to  be  distributed  at  the  same  time,  and  otlitM 
affecting  only  some  of  such  imniovealile*,  ib 
general  hypothecs  may  be  divided  aocoi'ding  'o 
the  proceeds  of  the  immoveables  atfutteil!  o; 
the  balance  which  remains  to  lie  di.-itrilmteii.ani 
then  the  mass  of  the  creditors  and  not  the  unpaii 
hypothecary  creditors  may  be  collocated  on  \\> 
balance  of  the  price  of  the  sale  of  onoof  theiiti 


tl, 


It'  general 


moveables  liberated  by  the  division 
hypothec.    lb.  &  4  L.  C.  J.  42. 

X.  Commission  in  BANKniiMTv. 


180.  An  English  comtnission  in  liiiuknii.tord*! 
not  act  in  Canada  as  an  absolute  convevanceu; 
the  bankrupt  property  to  the  assignee,  iKiriloe? il 
affect  the  principles  of  provincial  oreilitor.*;  bifi 
the  assignee  may,  by  action, attach  the  propenv 
of  the  bankrupt,  and  out  of  the  proceeds  tak- 
the  share  which  belongs  to  the  iMiirlisli  creflilor-. 
Bruie  V.  Henderson  &  Jiandall,  2  Rev.  lie Ui 
75;  K.  B.  1818. 

IHI.  Nor  can  a  commission  in  liniikriiptcv sus- 
pend proceedings  in  e.xecutioii  of  a  jiuigineiit  "f 
the  Court  of  Queen's  BimicIi.  Mirl'.trlmn'k  /,.)»'■ 
lot  &  Brault,  1  Rev.  de  Leg  45.  g.  li.  ls4J. 


*  Tlie  clniins  of  creditors  furnisticil  to  ilu'  .issisiw.  i- 
tested  uiiiliir  oiitli  nnd  accoiniaiiii'il  h\  ili.'  voiichm  t 
wliii'h  thoy  iiro  bftsod,  or  when'  voiu'luis  ciiiiii'l  Iwfr" 
diiced.  iK'Oonipnni"d  by  sui'li  ntlidavil  nr  ciilicri'riil*n(^ 
as,  ill  the  opinion  of  tlie  assigiii'i'.sh.'dl.iiisi  if  V  till"  :il»»( 
of  siieli  voucliei's,  sliiili  be:  eoii.sidcr.'d  as  p'rovecl  uiilM 
i'oiitesti!d,  in  wliieli  case  the  elaiiiis  ^liali  lie  cslaliliib^i 
liy  legal  evidence  on  the  points  r.iisi'd.  Ins.  Aol,  Itt 
see.  tut,— Kl). 

t  It  shall  tie  the  duty  of  the  iiispi'OO'istoexiimiiieitM 
the  assignee  tlio  elainis  made  a;;airiBl  ihi^eslali'amUl^i 
eaeh  dividend  slieet  bi'fore  tin'  expiraliun  of  the  lifliv 
within  whiehtliosanieinaybeiibjeitiHltn.aiullolwimrt 
the  assignee  a.s  to  wliioh  elainis(jrecilloi'atiiui9»liiniHI'» 
conleslod  by  and  on  liehftlf  of  tlie  estate,  wlicieupon c^n- 
ti-st:itif.n  shall  bs  Bm.^r.-.t  and  mad.-  ir.  i!i-  nsm--'  '■'■  -' 
tissignoo  or  of  the  Inspeetors,  or  (d'  snnie  individiialcreJi 
tors  eoiieentiiig thereto ,and  sliall  lieirii'd  aiulileteniiiiinl 
l)y  the  court  or  judge;  and  the  i-osis  of  saelicMiitesUtlon 
unless  recovered  from  tlie  adverse  paity.shalUie  paiJo"! 
of  tlie  funds  bnlonglng  to  the  estate.  Iu8.  Act,  1875, «'. 
93. -Ed. 


r  Creditors. 

c  creditor  may  have  jj 
e  claim  of  a  hvpulliecan 
ng  in  question  t tic  vali.|;i'i 
(iriviere  in  re  A  Whii,  i 
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XI.  Composition. 

j|,     lt>2.  Effect  of.— A   dee(l  of  composition  be- 
g  tifeen  &  tirm  and  the  creditor  of  that  tinn   in 
'    whiclj  It  19   stipulated   that   all  the  creditors 
siiuiild  sign  It,  IS  not  valid  or  binding  upon  any  of 
,  (lie  craiitors  unless  they  all  cign.     duvillier  et 
'-  al  k  Buteau,  1  Rev.  de  Leg.  109,  Q.  B.  1842 
'     m.  A  debtor  having  obtained  aomposition'of 
Ins  debt  and  tune  for  payment  of  the  balance 
,  /ailed  to  pay  such  balance  according  to  the  terms' 
i  of  (he  coniposition-ZfeW,  that  the  creditor  was 
entitled  to  the  whole  amount  of  the  debt   and 
:  ilmi  notwithstanding  the  defendant  tendered  the 
;  amount  of  the  composition  before  the  institution 

•     ,^';.H,H'    •  '  ,  ^  '  ^  Alkinson  v.  Nesbitt,  lb. 

184.  Where  the   plaintitta  had  accepted  two 

notes  as  a  composition  of  their  claim  at  the  rate 

:  of  10  .ihillings  in  the  X,  agreeing  on  receipt  of  the 

imw  to  grunt  the  insolvent  a  full  discharge— 
Held,  on  the  failure  of  the  insolvent's  executor 

:  to  meet  the  second  note  at  maturity,  that  there 
was  no  discharge  of  the  original  indebtedness 
and  that  judgment  would  go  for  the  amount  of 
the  original  debt,  less  the  amount  of  the  (irst  note 

1H5.  In  an  action  on  a  promissory  note  made 
by  the  defendunts,  where  tlie  latter  set  up  a  deed 
01  composition  entered  into  with  their  credi 
;  tor.i  since  the  date  of  the  note  sued  on—Held 
,  (hut  the  iiule  must  »'e  considered  to  have  been 
I  included  in  the  comjwsition.and  tlie  action  was 
;  (lismis-ed  upon  proof  of  the  payment  of  the  com- 
nosiiion  agreed  upon  Eians  &  Cross  etal.,  15 
i.  L.  K.  8(1,  is.  C.  &  IG  L.  C.  It.  4(!9  A  y 
L.C.  L.J.79,Q.  B.  186t;,  *  ^ 

186.  Where  an  insolvent  fails  to  carry  out  the 
terms  of  his  composition  and  to  meet  his  en^acre- 
menls thereunder,  the  creditors  may,  on  a  second 
insolvency,  claim  the  full  amount  due  them  af 
(he  time  of  the  Hi=«t  in.solvency,  as  if  nocoinposi. 
tion  had  been  mule.  Clarke  et  al.  in  re  &  The 
I  Molsons  Bank&  Buchanan,  4  R.  L.  225  S.  (j 

187.  Where  action  was  brought  for  a  balance 
dueonanacconntforgooilssoldand delivered  and 
anagreeine.it  ,n  the  following  terms  wasplea^led : 

V^  he  undersigned  creditors,  hereby  agree  tL 

i"?fo  th    n  H  ""--^  *■-?"■• '•-pectiieLfnl: 
set  forth    n  the  annexed  statement,  and  on 
paymen  thereof,  within  six  weeks  from  date 
we  hereby  agree  and  undertake  to  grant  h  n  a 
ischarge  in  full."-^e/rf,  that  «u  J.  an  ^  "e 
nient  eftected  a  novation  of  the  original  debt 
^«7. f^^«'"««A,2  L.  C.  L.  J.  184,  §.  C.  ml 

\  wi  In, ! '/!  "  "'■'•''^"T  "^"^^^  to  acomposit.o  , 

"111  one  of  two  members  of  an  insolvent  H,,, 

I  •n.ho.u  discharging  the  other,  and  obtains  sea,: 

Wble  In  o!;in,r  0   'le  •  ,H  rf?,i'MV''  "  ' "?'"°" 

'»li  «n<l|mrtial]y  0    ire,  Ir     a,,  i  ^  "''  '"■  I"*"'l"'"y  'w 

f  l>Oiil«lu»  i,ai,l    ";,•;.  tlMMui  )"'■*'  "•""'  "'"''<>'ii|)..8i'  I 
e'UieandTltoc'r  h"  ,^^^    ,''^"'r  pos8e»8lo„  „f'    ,e  '■ 


INSOLVENCY. 


626 


the  comno  „Tf^?".'°"''""^  afterwards  release,. 

co»,Sit  on    i^'i   '"^  •*  ^f'  '*'"'^"°'  'han  the 
COM! position     and  surrenders  the  security,  the 

h  :.  by'suer  "'/■!"  «""'  '°  ""  actio"   aiaint 
h  s  ruL   .      '"■^'^"°'' '°  '■^'=°^ef  ">«  balaifce  of 

an    exLeptio  cedeudarum  actionam      Thf   HfJ 

■JI?'  ^T"^  ^y  ^raud—A  note  given  by  an 
nso  vent  to  one  of  his  creditors,  for  U  e  purLse 

L  C.  l"  Af  Q:'ri8ti5."''  '  "^  ""■  '■  '''  *  1 

ATSHMK^;.•'""^■"    '^""^  «^  E^-^"""""  AND 

..1^^'  V'^  g"'*'''^'*"  of  property  seized  has  in 
V  rtue  of  a  writ  of  eompuls'^ry'liqnidation  a  richt 
to  B  saisierevendication  against  tl!e  bai'Kd 
creditors.seizmg  if,  noiwithstandingthe  sfueof 
I'e  writ  o.  hquidation,  they  persisf i    reuinin' 

.  der'^;'f  „'r7"   °'   "'•^'  «°*'^"f  "'«  i»H0  venf 
iin'l(?i  an  ordinary  writ  of  execution,  or  even  of 

4s:'^.'riri85^'^'*^--^'-'-'«".^«^^^ 

XIII.    CoNTEST.tTIO.V  OF  Cl.AIMS. 

192.  Where  in  contestation  ofaclaiminin 
olvency,  the  assignee  first  verbally  havl  fixed 
upon  a  convenient  day  for  hearin<r  «,.  )  ,   i 
-ide,H.e,  and  the  content/;;? illSK  mat^f 
VI  h  due  notice,  and  all  the  parties  in.erested 
mcluding   the  assignee,    appeared  on    "e  day 
hxed  and  shewed  their  acquiescence  a"  to  th,. 
regularity   of  the  proceeding,  by  aMowiU      1 
assignee  to  give  an  award  wl^ho'ut  a  lobje^ct  tn 
-Held,   that   the  proceedings   were  ilS   ?p 
cau,se  under  sec.  Tfo,  the  Insolve  t  A^  s^'i," 

mve'terfl^xer  l'"'f,'^'  '""^^  evidence  ^hiS 
nave   ueen  tixed    by   the  assignee  in  writim? 
t^nd  the  assent  of  the  parties^to  the  irreS 
n.oJ-'  of   proceeding  was  not  a  waiver  of  the 

::^:fi;m£K.?'/^/^«-^«^^J! 


W 


XIV.   Co.NTEST.UION   OP  DlVIDlCNn  SlIKF.T. 
iiiB  amount  of  tl  «  claim  nf     ...^  ».         ^  •■i«iiu..rB  as  to 

liililiil 
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appealed  from  witliin  tliree  days  by  afscrvice 
upon  th»  party  hiniselC*  In  re  IJariviere  & 
Whyte  &  McEvilla,  11  L.  C.  J.  265,  S.  C.  1867. 

XVI.  Debts  Subsequent  to. 

194.  Payment  by  a  third  party  of  suni.s  due 
by  an  insolvent  debtor  witliout  transfer  or  sub- 
rogation, creating  a  debt  subsequent  to  tlie  in- 
solvency, will  not  give  to  such  party  a  right  to 
rank  on  tlie  insolvent  estate  of  the  debtor, 
liryson  et  al.  &  Dickson,  3  L.  C.  R.  65,  Q.  £. 
1853. 

XVII.  Declaratio.v  IX. 

195.  The  tiling  of  a  declaration  with  a  writ  of 
attachment  in  compulsory  liquidation  utider 
the  Insolvent  Act  of  1869  is  irregular.!  iWrtc- 
iniosh  v.  Davies  et  al.,  14  L.  C.  J.  2;i5,  S.  C.  1870. 

XVIII.  Delays  i.v. 

196.  An  insolvent  who  has  allowed  the  five 
days  allowed  by  the  Act  to  petition  to  elapse  will 
not  be  allowed  to  appear  afterwards.^  May  v. 
Larue,  1  L.  C.  L.  J.  97,  S.  C. 

197.  An  assignee  in  his  quality  as  such  has  a 
right  to  gran"  delay  to  a  debtor  of  the  insolvent 
lor  the  j)avinent  of  a  indgment  claim.  Sin^cal 
V.  Colleite,  15  L.  C  J.  21.  Q.  B.  1871  ;  Ins.  Act, 
1875,  sec.  38. 

198.  And  a  delay  granted  by  the  assignee  in 
such  case  lias  the  etf'ectof  suspendinklthe  execu- 
tion of  the  judgment  for  the  j)artdue  to  the  insol- 
vent, lb. 

XIX.  Delivery  i.v. 

199.  What  constitutes. —The  delivery  claimed 
by  the  12th  sec.  of  the  In.«olvent  Act  of  1864 
is  an  actual,  complete  and  final  one,  and 
consequently  the  delivery  of  goods  to  a  pur- 
chaser's shipping  agent  in  England  for  trans- 
mission to  the  purchaser  in  Canada,  and  the 
entering  of  the  goods  in  bond  here  by  the  r>ur- 
chaser's  custom  liouse  broker,  is  not  such  a 
delivery  as  will  defeat  the  vendor's  remedy  under 
the  176th  and  177th  arts,  ofthc  Custom  o"f.i  .ris, 
Hawkworth  cf  al.  v.  ElUntl  et  al  &  lirown,  § 
10  L.  C.  J.  197,  S.  C.  1866 ;  1999  C  C. 


•And  (lie  grounds  of  olijeetion  ehiiU  be  diBtinotly 
stated  ill  such  writing,  iiiult:ii!  party  objecting  Bhall  also 
lile  at  tbe  »anie  time  the  evidence  of  previous  service 
of  a  o<>i)y  thereof  on  the  claimant,  and  the  claimant 
shall  have  three  days  thereafter  to  answer  the  same, 
which  time  may.  however.be  enlarged  by  the  judge,  with 
a  like  delay  to  the  contestant  to  reply ;  and  upon  the  com- 
pletion of  an  issue  upon  such  objection  .the  assignea  shall 
1  ransmit  to  the  clerk  o f  t)'B  court  the  dividend  sheet  or  a 
copy  thereof  .with  all  tlie  papers  anddocumonts  relating 
to  Buch  objecl;on  or  conlesiation,  and  (.i.y  party  to  it 
may  fix  a  day,  of  which  two  days'  notice  shall  be  given  to 
the  adverse  party,  for  proceeding  to  take  evidence 
thereon  before  the  judge,  and  ihalT  thereafter  proceed 
thereon  from  day  today  until  the  evidence  shall  have 
been  closed,  the  case  heard  andthc  judgment  rendered. 
Ins.  Act,  1H76,  sec.  95. 

t  Semble,  and  under  the  Ing.  Act  of  ISTBaho,— Ed. 

J  But  only  within  five  days.  Inn.  Act,  sec.  6  —Ed. 

J  Under  the  Insolvent  Act  of  187B,  the  vendor's  ll"n  or 
remedy  censes  after  the  deliverj'  of  the  goods.  Ins.  Act 
1875,  Bee.   82.— Ed.  ' 
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XX.  DiscnARCE. 

200.  A  discharge  gi;aiited  to  a  bankruiit  li 
two-tliirds  in  number  and  value  of  the  croiiiior^ 
who  have  proved  under  the  commission  |,vj 
composition  in  virtue  of  the  statute  7  Vic.  can 
10,  IS  not  binding  upon  those  of  the  romaiiiirfj 
creditors  who  have  hypothecary  cliiiiiiN  an5 
who  liave  not  required  that  the  real  .•.lai. 
should  be  sold  for  the  payment  of  thciiclinin. 
and  who  have  not  releaseil  to  the  us.^i^iic,.  il,.i 
property  hypothecated,  and  such  creditors  liav.- 
still  their  personal  action  against  the.eaiil  liaiit 
rupt.*  Ferguson  et  al.  v.  Cairns  etal.,  1!',., 
de  Leg.  89,  y.  B.  Ib45. 

201.  The  Crown  is  not  debarred  liyacoriii 
cate  granted  to  a  bankrupt  f'rou)  recei'viiii;-ui,,j 
of  monev  due  the  public  revenue.  Tk  i(. 
torney  General  v.  White  el  al,  1  L.  C  K  Wi 
S.  C.  1851, 

202.  Where  to  an  action  by  a  notary  ii;a:!rt 
a  vendor  lor  making  a  lirre  terrier {\\cieh,.,ii;i 
pleaded  a  certificate  of  discharge  in  liaiikrniii't 
under  a  commission  is.'-ued  in  1848— //f/,/,  |,,j| 
the  debt  was  proveable  under  the  coiiiijii-.^i'i 
and  was  discharged  bv  the  eflect  of  the  ocrliti.air 
JJavid  v.  Hart,  10  L.  C.  R.  453,  S.  C.  !«?'; 
Ins,  Act,  18'(5,  sec.  61. 

203.  Where  the  application  of  an  insolvem 
for  confirmation  of  his  discharge  wasoprxuHJ 
on  tk*  ground  of  fraud,  etc.,  it  being  aflpgeiliiai 
he  was  insolvent  for  nearly  two  years  ]m'm< 
to  liis  assignment,  and  knew  hiiii.><tirto  hr-.^ 
and,  notwithstanding,  continued  piirclia,-ii,.' 
large  quantities  of  goals,  and  hml  ne^lwieiij 
make  a  balance  sheet  during  that  time,  bin  oa 
the  contrary  had  misreprt.sented  the  stale  "I'ii.i 
atliiirs  to  his  creditors,  and  had  erediieii  lii; 
wife  with  $3000,  etc.,  but  on  proof  i(  wa^  e.-talr 
lished  that  although  his  affairs  had  lieoMua 
very  bad  state  during  that  time,  that  there  «erf, 
on  the  other  hand,  many  indications  of  lii^liav 
ing  acted  throughout  in  good  liiitli— //,/./. ib 
the  circumstances  were  suspicious,  bin  wf.-e 
not  sufficient  to  warrant  the  court  in  refiisiiijio 
confirm    His  discharge .f  T/iiiihrr  in  re i:  Cur, 


*.\  discharge  under  this  Act,  wliethcn'oiiseiiUMioln 
anv  creditor  iir  not,  shall  not  operate  aiiv  cliaiig.  siiiile 
liability  of  any  person  secondarily  liahlc'in  sudi  ortJiw 
for  the  debts  of  the  insolvent,  cither  iniliaworor* 
dor^er  of  negotiable  [iiiper,  or  as  guarantee,  sumv.r 
otherwise,  nor  of  any  partnor  or  oilier  person  li:ibl(, 
jointly  and  severally,  with  the  insolvenl  to  fiieli  trnli- 
tor  for  any  debt,  nor  shall  it  alTcci  iiiiy  mori«t, 
hypothec,  hen  or  collateral  security  lielil  by  any  ereoiKt 
as  security  for  any  debt  thereliv  ili.siliaij»e(l  wiilnii 
the  consent  of  such  creditor.  Ins.  .Vet,  1^73, seo  lii 

tThe  insolvent  shall  not  be  ciititlcl  in  aeonlirmam 
of  his  discharge  it  it  appear  lotlic  c.Hiri  nr  judge  that  t( 
has  been  guilty  of  any  fraud  or  fnuiiliilcMtinrfHrew 
within  the  meaning  of"this  Act.  or  of  fraud  oreuIpr»- 
tice  in  procuring  the  consent  of  tliccrodilorsloilifJi'- 
charge,  as  the  case  may  be,  or  of  fraudulent  reteniw 
and  coucealmont  of  someporticui  of  liisestateorellwi!, 
or  of  evasion, prevarication  or  false  swcnrin)!  iiponemh 
Illation  as  to  Ids  estate  and  elfcets,  or  that  the  iii*ik«ii 
has  not  kept  an  account  book  sliowiii);  Ills  reeeiptsjnJ 
disbursements  of  cash,  and  such  other  bucks  of  an'oml 
as  are  suitable  for  his  trade,  or  lliat  if,  having  at  any 
time  kept  such  book  or  books,  he  has  refused  to proJiif 
or  deliver  them  to  the  assignee,  or  is  wilfully  in  Jefiult 
to  obey  any  provision  of  lliis  .Act  nr  any  order  of  lb( 
court  or  judg.-!  ;  hut.  in  tb<-,  I'ri.vir.-c  of  Oi'.nrkS!>i 
Quebec,  the  omifslon  to  keep  suclihodksbeforetbi'coii)- 
tna  Into  force  of  the  Ins.  Act  of  ls64  shall  not  bti 
siiffleient  ground  for  refusing''  .diitlruiation  (idh* 
discharge  of  an  insolvent.    Ins,  -Act.  I^7.'l,  tee.  X 
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sTlSilc"/''  "  ^"  ^'  '^'  ^^  ^  ^  ^^'  ^-  '-  J'  129, 
204.  Where  a  party  buys  goods  on  credit 
knowing  Ins  affairs  to  be  in  a  had  state,  allltoush 
he  may  liaye  no  intention  of  defraudinc  the 
creditors  vet  in  the  eyes  of  the  law  he  does  a 
iyron.r  r.;m  .;  lie  subsefiuently  become  insolvent 
the  court  inuy  in  its  Jiscretion,  suspend  for  a 
iK'nod  his  discharge  Tempexf  exp.  &  Duches- 
wvj  etrir.,  II  L.  C.  J.  57  .t  2  L.  C.  L.  J  27t; 
.S.  C.  18«7 ;  Ins.  Act,  1875,  sec.  57.  ' 

205.  Where  it  was  proved  that  tlie  insolvent 
ha-J jjmi.ted  traudiileiit  preferences  and  had 
traded  extensively  wiihuut  capital,  thon.'h  with- 
out the  intention  of  coiiiinittiiijr  iraiid  "his  dis 

'mfs^T '""'""'''''    '^'"'  '•''^'•'  ^  ^'  C' '-  •^■ 

206.  A  composition  deed  si^Med  by  ihe  requi- 
,Hte  numher  of  creditors,  and  confirmed  bv 
He  court,  IS  a  discharge  of  the  insolvent  froin 
debts  for  which  the  creditor  has  claimed  fro 
lhea.ssi^'neeofthe  estate,  but  not  as  regards  cost" 
incurred  siibsfqiiently  to  making  the  claim  t  v 
Ihe  iitinanon  of  the  insolvent.  7\ite  eTa/'  l 
('harldiois  el  al.  &,  Charlebois  et  al  14  r  f'  t" 
215,  S.  C.  1870.  '       ^'  '-'•  •^■ 

207.  Under  the  Act  of  1809-//,/,?,  that  where 
die  in,wlvent  had  ceased  to  trade  some  tin  p 
l,revious  to  making  the  assignment,  m„l  hi,  aZ 
charge  was  ojiposed  by  acreditor  wlio.«e  claim  l,a,l 
an.-en  after  he  had  ceased  to  trade,  that  he 
HLo.lvent^  had  no  status    to  entitle  him  to   the 

..elit  ot  a  discharge  as  against  the  contestant  f 

Thomas,  .'i  H.  L.  442,  S.  C   1871.        "'*"^"'«  ^ 

208.  Cuni|X)sition    and  di.-cliarge    under    the 
iKsolvent  Act  of  KSG4  alfeCs  the  insolvent  onlv 
HI   does  not  relieve  others  who  are  not  par  ies' 

ml^it.         ''^■^■^*'^^'^'>'^-  Act, 

209.  An   insolvent    who  ha.  become   a    iudi- 
,  cial  surety  prior  to  his    insolvency  is  not     is 
:  charged  from  h.s  suretyshij.   by   his  di  cl  a  le 
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i5';«""i53.  s™c' •/&""'■'"•'"'■«• 

of  all  tie  afla  r  '    't  H  '''-'""r  "*  ''^'^''^'^  '-^'PO" 
!■'  a,,. ,  3  R  1..  573,  S  <•    1«72  '" 

coii.hroi,,,,re.criMU-il,e[,„"„  J     ''■',''; 
mm  ;»  re  It  fSai,,,,!,  i  H,  c.  »'  s  c  1 1  1^^' 

""  '"'  "■•"' •  "1  "iifor will,  ii     17  Ir 


'ra-le  inulily  aft.,    "^l ,!...,  'i"'?';  «'"'t  nui„K  Lis 

!ii™rringdel.t.s  witlioiit  'i  r.-,,«  „'         "  ^"  be  uisolveTit, 

.  "ig  thein,  of  wliii'l,   re  ii  ,,  LiTi        '"  **  t"'<:t«tio''  of  pay- 

l*sieofawritof  Si  nH,^t  ,,  "??'K»"'«'it  or  for  the 
l^k.  ana  accm.  "  oT/'J'"; ''J^'!f »««  keeping  bis 
«'nte«tation,prayin»for,hp»..!,!f '■  '"'  ""Pged  l)y  any 

<  ">e  o,«rallon^'f"^^         S"  "/f,"^  }''«  1"«Pension' 

'  iwi"d  „ot  exeecili,,.  i  '  J.  ,„?' "^  °f  the  liisolveiit  for  a 

;  »rfo  lobe  „f  Cl!Z^C:^:'\X.^"^^?JI}'>  d'x 


aid    A,.t       J,i  •   /"  ;-•.•■""""".»'  Willi  sec.  117  of 

the  t;':an;:oX  ■•::!:ri;'>;jj! '«•--''■ 

tl;e   weekly  editi,^,  oT  a     k!^^..,'  .'   ,  "'■^7^''''  \" 

-^^';;;Ulrbr::;::^';:i';S^^^f;;:'i-''r^'- 

n.emt.^N,^.^^,,„,,,,,;-!^;-,|;>".^m.e. 
S.aW4,<fe7W,„,,Mv,.e./,   5  U.  L.  2,'i;s' 

;,"8  !l'e  judglnent  o.  C,    r    of  1  ~i( ''. ' ''r''''^- 

•■'•'•"''^Huu  Of  the  Court  S!!™,';:;x: 
4;l;i'?;;li^::i^t  a;^!:::^i^^ ,:;';:;'!.  'i"!  ,'>m  wahou,, 

tlie  imyi.i,.„iof  whi.^h  thV- in.  ^i  '  ^'elU  toicnforoinr 
t'eriimieil  l,y  tl.is  Act  C  »  L' 1"'"'''  of  the  debtor  is 
apply  without  such  enuse^u  loan  V    l^, ';'"^'','ll>'char^e 

ij^arge  una,.-  .his  .v.t  a,.es  i!':,?;;i>..'  'Z:::^^':^^?:  ;ev- 
shait ';'  in;;Xn;'u;,:;f;';K"''','^'''='''''est,.dor  ,iot  it 

|.asi„  Hi,  respects  c'„,X  me  rhXrfr/,r  '"■''^■'■.  ""'t  l"' 
t'eAet;andheshall8uh  it l,s,.f  ,"''"'' '■'■'"'''ionsof 
the  court  or  iudire  mav  n.iii  ..  '  '""">'  on  erwhicli 
catlo,,  to that'effcet  ^^i^'i'?,"^:,',"  1"?"  «y;vithout  ""  appl 
>»g  his  estate  and  ctteets  an  1  tJ  '',"  """"""ed  toi^eh 
"lent  of  his  affairs  aid  ln.«ti  '■onduet  and  nmnaBe 
each  «n,I  ev^y  leta  ami  vfM^'''',''™''>.«i''<  tone  ing- 
court  or  judge  may  alU'enKri'i'"'"''.'.''«'''-'''f  ■  »»>  t  .e 


•  »■■•  •■ "•  '  -r^venror  reiut',g"i't''"^^:»''':i':i« ',^« 'l'«e"We  0?^^^ 


I  *-'.'  "ucfTrS^'-LiVj'  "'■"'l«i<-'  ."•""'  b«  taken' 
I  1-'^  ■m..  be  has  s^o^^^^^o  M^'."/  tl^T7■,;; 


t  Such  notice  ehai!  be  ^iT.',  l"*-'  '**"•  "««•  B'^" ° 

addressed  to  each  oi  the  credit™  if.  "  n*'"''  post-paid 
month  before  prosen  hfg'Jhe  potitf^.'Vn'  1 "''«»"  one 
^'<lge.    Ins.  .lot,  1875.  sees  53  &  "4    '    '°  "'"  ''""''^  o-- 
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tion,  tliat,  ii!  order  to  form  the  majority  in  num- 
ler  and  tlireefoiirths  in  value  required  by  tlie 
Innolvent  Act  of  1869,  the  creditors  only  who 
liave  filed  their  claims  with  the  assienee  in  ac- 
<:ordanue  wiili  sec.  122,  and  who-p  cTainis  have 
been  proved,  are  to  be  considered.*  Toussaint 
&  Wurfele,  1  Q  L.  R.  89  &  127,  Q.  B.  1874. 

217.  Nor  can  one  oppose  to  such  application 
•lie  insufficiency  of  the  notices  required  by  sees. 
97  ami  117  if  the  insolvent  have  given  the  notice 
reauired  by  sec.  101.    lb. 

218.  Nor  is  the  fact  that  the  insolvent  has 
been  put  ii.  nossession  of  the  estate  after  the 
deposit  of  tlie  deed  of  composition  against  the 
wishes  of  a  creditor  a  reason  for  refusing  a  con 
firmalion  of  his  discharge.    lb. 

219.  Nor  is  an  unaccepted  offer  of  preference 
made  by  a  third  party,  without  the  participation 
of  the  insolvent,  a  reason.     lb. 

XXI.  Effect  of. 

220.  Action  wasbrongliton  a  promissory  note 
)-aviii>;  two  years  or  ihoreabouts  to  run,  on  the 
ground  that  tlie  maker  had  become  insolvent 
Htiil  liiui  lelt  Ilia  lioniicile  in  Lower  Cana<ia,  and 
tie  ileleniiiint  demurred  on  the  ground  that  the 
|il(»iiiti|f  hud  nut  allei^ed  fraud  or  secretion  on 
II, e  purl  of  the  insolvent— //cA/,  dismissing  the 
ill  i  lunvr.  timl  the  note  was  due  on  proof  of 
ill*  ivviic.v.t  J,iwtll  v.  Mcikh,  2  L.  C.J.  69, 
.S.C.  1K5;{. 

^21.  Wtiere  the  piirchaMer  of  a  certain  quan- 
tity of  tea,  utter  liuvintr  given  notes  theiefor,  be- 
came iiisolveni  — //<■/(/,  that  the  gowls  lieing 
:-til!  unbroken  In  hi.i  posse-^sion,  the  vendor  had 
a  privilege  there.. ii,  and  could  atliich  th"  same 
l.y  coiiservatorv  process.^:  Torrance  et  al.  v. 
T''<mas,  2  L.  C.  J.  99,  S.  C,  1858. 

222.  And  htld,  a\so,  in  several  similar  cases, 
that  the  vendor  under  such  circumstances  could 
revendicate  the  eomls.  Sinrlair  et  al.  v.  Fergu- 
son, 2  L.  C.  J.  101,  S.  C.  1858,  and  note  to  pre- 
ceding article. 

223.  Where  a  party  to  a  suit  pending  liecomes 
insolvent,  all  proceedings  will  be  suspended  on 
inotion  to  that  ertect  uuti  (he  assignee  to  the 
insolvent  estate  has  taken  up  the  instance- 
Burlandv,  Larocque,  12  L.  C.  J  292,  Q.  B,  1867. 

224.  No  hypotnec  can  be  acquired  on  the 
property  of  a  person  notoriously  insolvent. § 
La  Banque  Jacques  Carlier  v.  Ogihne  &  Brown, 
19  L.  C.  J.  100,  y.  B.  1876,  &  art.  244  et  seq. 
infra. 


XXII.   EVIDKNOE  IN. 


*ll  at  tlie  close  of  tli  mo  'ti  up,  or  at  aiivtiine  'hereafter 
the  iimolvuiu  liaii  .'l).iiiiu.lUina>iw:nH(ihirt ili,<i'liinvie.iir 
to  lie|>ro).i>  B  cimipiiiii.on  ami  .lim'liarm!  of  »  imij.iriiy 
iu  iiunibeiof  hiscreditoin  who  have  provud  caiins  lo  he 
amount  of  |tiiiiHii<l  upwurils, ami  whoiei.ren.'iit  at  leBSt 
three-foil rthu  in  value  of  all  the  elainm  of  $1{H)  and  iiu- 
wardB  which  liave  been  iiroved.     l.m.  Act,  18;,1,  -ec.  K. 

tAll  debts  due  and  uayable  by  tlie  iinolvontut  thellme 
01  the  execution  of  a  de.  d  of  ai  ignment.or  at  the  time  of 
the  issue  of  a  writ  of  attachment  under  this  Act,  and  all 
debts  due  but  not  then  ailuallv  iiiivable.  subject  t" 
rebate  ot  liuere»t  shall  have  the  rlglit  to  rank  upon  the 
estate  of  the  insolvent.    Ins,  Ai't,  IfT.i,  sec.  80. 

t  Except  in  the  Province  of  Queben  wliei  e  tlie  privi- 
lege of  tlie  un()aid  vendor  shall  cease  from  the  delivery 
of  Ibe  s-.-jtia  soiu.     imi.  .-Vet,  Is;,-),  sec.  ii2 

§  ITypothecs  cannot  be  acquired,  t.i  the  prejudice  of 
•xisiini;  creiiitors,  upon  the  Immoveables  of  persons 
noioriounly  insolvent, or  afterwards  wilnln  the  30  dsvs 
preTioUB  1 1  thei  r  bankruptcy .  am  CO.;  ina.  Aot.  irfrs 
sec*.  130, 131  &  132.  ' 


225.  Where  a  claim  was  filed  on  the  inaolvf 
estate  of  a  debtor  of  a  debt  created  siilisequen 
to  the  insolvency— i/eW,  that  evidence  of  sucl 
claim  not  having  been  made  when  the  causae  wi^ 
regularly  inscribed  at  enquete,  it  could  not  b- 
adduced  subsequently,  when  the  proof  mt 
ordered  by  (lif  Court  of  Appeals  on  an  ejcetr 
tion  which  had  been  wrongfully  overrule.]  i 
the  court  below.  Bruson  et  al.  k  Dkklnr  ' 
L,  C.  R,  65,  Q,  B.  1853. 

XXIII.  ExiMiNATiON  OP  Consorts  in, 

226.  A  wife  cannot  be  examined  concerDinj! 
the  acts  of  her  husband  insolvent  under  thelj. 
solvent  Act.  1864,*  sec.  10.  Feron  in  ru  k  Wlti, 
&  Whyte,  10  L.  C.J.  HI  &  1  L.  C.L.  J.  'J9  s  C 
1865.  ' 

XXIV.  Examination  of  Insoi.vekt. 

227.  A  creditor'is  not  debarred  from  liis  ri»li; 
to  examine  an  insolvent  under  oath  hefore'j 
judge  by  the  mere  fact  that  a  coin|Kjsitiondew 
has  been  deposited  with  the  prothunotary.aiio 
that  notice  has  been  given  by  the  iiiiolvent  k 
ask  for  its  confirmation. t  Boioie  k  Ruoneu  Ii 
L.  C.  J.  191,  S.  C.  1869.  *' 

228.  But  an  insolvent  is  not  Iwiind  toeiibmitlo 
an  examination  before  the  assignee  after  harins 
obtained  a  composition  and  disclmrge  I'ro.n  hi? 
creditors.  Johnston  in  re  &,  Brown,  3  R.  L 
431,  8.  C.  1871. 

229.  An  insolvent  may  be  witness  in  acajpii; 
which  his  assignee  is  a  party,  and  that,  ewe 
where  the  insolvent  himself  was  a  party  before 
the  assijinee  Uxik  up  the  instance-  Bartheuowi 
&  Millette,  3  R.  L.  525,  C.  C.  1872. 

230.  Fucts  with  which  it  is  sought  to  reproact 
the  insolvent  can  only  affect  his  ereiJibilityHii 
not  his  competency  as  a  witness,    lb. 

XXV.  Examination  of  Witnkssku. 

231.  An  insolvent  or  party  who  has  beet 
summoned  for  examination  under  the  liisolven! 
Act  cannot  lie  cross-examined.  Fraser  in  rt  Si 
Sauvageau&  Winning  et  al.,  12  L.  C.  J.  212,S,C 
i868.  j 

232.  An  order  for  the  examination  of  witiiessM 
in  insolvency  made  on  the  day  of  a  voluiiurj  | 
assignment  of  a  partnership  estate,  by  t«o  oni 
of  three  partners,  is  irregular,  and  the  petition  for 
such  examination  should  set  liirtli  siitisfaclcn 
reasons  tor  the  order.  jMske  et  al.  in  re  &  FmU. 
17  I..  C.  J.  47,  S.  C.  1873, 


*Tlie  court  or  judge  niav  also,  on  tlie  application  otlhf 
a-siijiee,  of  the  m.-peclor-,  .  '.I  any  .•rc.liti>r,.ir(i««ii.' 
other  person,  inelU'  lim  the  IhisI.h.i.I  .m  nilV  of  tlie» 
solven',  lo  appear  betiiiv  tie  e  .ml  or  j  i(lg«  or  t 
assignee  to  aiD^weraiiy  quedliou  whieli  iiiiiY  Ueputloiiifc 
or  1.  T  touohliiK  the  aifalrs  ..i'  tli  ■  ii*.iv  Ml  Hml  liis con- 
duct 111  the  maiianeme  a  of  liia  e-l.it.'.  iiiid  iu  fK»«' 
r.'fi.sal  t  appear  i..  iiii.<>\-.'r  tli.?  .|iiehlii.i.b  >iil)niitl«J, 
such  person  may  li.'  com  ■ulii'.l  ■,\\\\  liniii-liMl  bvtbe 
court  or  judge  as  lor  a  cm. mi,  i  ■■{  .■■.int.    Im  .I'l 

18T.->,  He.!.   .'Ii, 

I  The  i.molvrnl  -Ii.iil  al  ail  in..!-,  miiil  Ik- stmil  to- 
obtained  a  oontlrnulion  of  his  .li'ihiirKe,  i.e,«ul.ji«ll« 
the  order  of  tlie  .'unrt  oi-  jii.-U''.  ami  lo  nufli  m' 
examination  an  the  judge,  llie  a»-igii  e.  ilic  liis|*li)i' 
herjinafter  mentioned,  or  the  cieililcj"  miiyrmiilir. 
Ins.  Act,  187S,  see.  VS 
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was  filed  on  the  insolvet; 

I  debt  created  suljscquer 

id,  that  evidence  of  suet 
made  when  the  cause  wa^ 
enquete,  it  couM  not  b- 

f,  when  the  proof  \i»i 
of  Appeals  on  an  exceir 
wrongfully  ovcrrulej  i,, 

yson  et  al.  &,  Dickson. ) 

)N  OF  Consorts  ly. 

be  examined  concerDJne 
d  insolvent  under  the  In- 
.10.  Feroninru&Whv" 
I&IL.  C.L.J.'J!),S.c: 


N  OP  Insolvent. 

)t  debarred  from  his  ri4; 
mt  under  oatli  liefore  i 
.  that  a  coni|wsitiondeeii 
ith  the  prothunolarv,  ani 
given  by  the  inrtolvem  i,; 
i.t    Boxoitk  Ruonq,l 

t  is  not  Iwnnd  tosubmitto 
the  assignee  iifter  hsvioj 
n  and  disclmr;;o  t'roiii  hii 
n  re  &    Brown,  3  K.  L 

lay  be  witness  in  a  oajei: 
a  party,  and  Jliat,  even 

mself  wart  a  party  before 

?  instance-  liarihees  qui 

h  C.  C.  1^72. 

:li  it  ia  soui;iitto  reproaci. 
atlect  his  (.TCHiibilityanJ 

a  witness,    lb. 

i  or  WlTNKSSKd. 

or  party  who  lias  bm 
atioii  under  llie  Iiisoheo: 
caninied.  Fraimr  inrek 
etal.,l2L.C.i.2n,iX 

!  examination  of  witiiessfi 
the  day  of  a  voluLUr; 
lership  estate,  by  two  out 
^gular,and  the  petition  for 
mid  set  Ibrtli  sutinfactorj 
Luske  et  al.  in  re  k  Fooi 

m. 


also,  on  the  application  ottlK 
,  I  'ii'any  .•i.'.litiii-, 'irJerini 
ic  liiisliHii'.l  <ir  uifi'  iif  tlieio- 

ll'e  c  Mill  II'.'  j  iilgD  or  ll.' 
aliim  whii'li  iiiiiv  Iwputloliio 
1  111'  III  •  n^'iiv  lilaiiilliiicoii' 
(if  Ills  e-tut.'.  iiiiJ  ill  oueol 
■'■r  tliM  .|iu.»iiiiii6  nibmitl«l. 

'iiti.'.l  Hii  1  iMiiii-liol  bvtlif 
mil  !iii.  I  ■■(  c'iiirl.    Iiu  -H 

h11  iiiii.i-,  iiaiil  lie  shall  ha" 
it  liU  ili.i'hrirne.i'f  sulijectio 
V  iii'-si'.  anil  10  sucli  nit" 
,  tlin  iis'^i«M  f.  ilio  iiis|iefUin 
ir  tha  cieiiilurs  iiiny  n^iul'f. 


XKVl  Forilign  Insoltent. 


INSOLVENCY. 


m  Seizure  of  Money  «/._  Where  moneys 
WoMjring  to  an  .nsurance  company  of  Ne^w 
^orkwincli  was  insolvent  were  seized  by  a  Can 
iiiliaii  company  in  the  liai„|H  of  the  'haX^r 
.Uonircai-//./,/,  -hat  ,1,..  ili^nllntion  Stcdf 
nionry-  i,v  iIk.  cnrt  w)„.,'..,n  tlie  writ  of  seiz"  re 
iiaJ  !.-M„.,|  Mi,i-t  lie  j-uVLnieii  liv  the  laws  ,.f 
tins  cciiiMry  and  n.,t  In  iIk-  |,iw.s  ,.f  ,l,e  (T„|,p 
StHtLS  nc  Cuuutian  Mund  Steam  [trigaSi 
iuraurc  ('„.  „/  js^-^y. 


( 
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•ion  ah^"  ,,:  '"f  ;"  '-'^'vent  gave  to  a   rela- 
tact  of  i.^n'  Itio  si '  r  f''''^f  r^.-^/«W,  that  the 

«innptio    o  Vram  '     K"'"'  TIV'  '°  »  P^^" 
439,  g,  B.  1871.         '^'"''"y  &  Shaw,  3  B.  L. 

XXVIII.  Fraudilknt  Prefkrekce  ,v. 

unle.«8asettlen,en  washajl,  ,7'^''''''  "^  ''«" 
a  claim  which  I  e  I  nJ^TJ.^      .  '  the  same  time  of 

whom  the  IniLil^e  t  i  f  reirJ^J/r"^"  '"' 
■■;k  the  jinlgment  of  the  conr  fcwft.^ T 
''•«),  that  as  the  agreement  wi;.  .7  i  ■'  ^'  ''■ 
tl'e  requestor  tht ZJe^T^CX^.T  "' 
"a.H  in   no  way  nreiudipiu  l.n  '  ^""^  "^   "^ 

creditors  who  receive    the!  ^    K'""-  "I"  "'« 

tl'-y  agreed,  t  hLuh^^'  If  'o^'^  ;d''or°  .T''^' 
pre/eience  in  favor  of  tlio=.,;  ?       ^"^  undue 

venJgafe"!  ;"ot?['o'on?*'rK'"  '^''''=''  "'«  '-o'- 
pay.nenl  of  .mextraH^nin  "'''"'"'■'  ''"'  ''»' 
on  his  clain  to  fndu  e  hi':  ;■  i'"*^'  '",  ''"^  '^""^ 
tion  deed-//eW  fo,  ,  1  ..  °"  "«-' compoai- 
^inWds  &  Planfonfo         .at"as"i';^e  Ite"^" 

'■reditors;;tt '.r  o7e"' ,!i^^-i"!',r  °';"-  othe; 


2'. I.  Ulicrc    he   insolvents    n,a,le  an  assign- 
ment ol  die,  restate  to  three  trustees,  all  of  uhC, 
«ere  mure  or  less  connected   with  the  insolven 
I'vaileeH  containing,  among  others,  the  followin  J 
.■"iiditioii  :     tlia-   niH.n  u  surrender  of  all  thei? 
sa,    assets  to  , heir  creditors,  the  said  1^1  — 
ami  each  „l  then,    , nay  obtain  a  .lischarge  from' 
llie.rpresen    liabilities,"  a„,|  the  plaintidks?e 
a,it  a  wri   ol  attachment  belore  judg„,entchar! 
K  '  i^'t  '!„  y  |,u,|  ,,,,e,e,i  and  were  inime,,?- 
valiiiiio  secrete, heir   estate  and   etlect  - 
IleU,    liat  liie  word  '   seo.y...  »  does  not  simply 
mean    hnliiig,  but  rather  placing   the   „ro  Zv 
out  of  reach  ,.f  the  ciedit'ors,   tj  p   fye    X^'^ 
r«,ii,e,t,ng,he,r  rights,  an.l  that,ru  Jen ue 
heconilnct  of  the  insolvents  in  makingsue    an 
a>Hgn.iient  IS  in  law  a  fraud,   and  the  plain  i«' 
were  jii.tihed    in   suing  out  an   attac  i  me  t  • 

aSi;n:f;:^~'^;;^j.,X^-''J,.iHH.;edit;^^ 

2:iti.  And  the  fact  that  the  books  of  a   trader 
not  show  any  entry  of  such  a  transact  on    s 
al-o  a  presumption  o(  fraud,  f     Ih 

Hi.  An  insolvent  trader  made  a  transfer  of 
lis  niovealie  and  imn.oveable  property  to  hh[ 
bro  her,  a  sailor,  who  nflerwards'eZuted  a  le    e 

t^ie  riroperiy  back  to    the    insolvent-^X 
'Imt  the  transfer  was  fraudulent,  as  the  brS 


,  by  «  <leb.'nr  .ftermnBlfpn.m.fJ   ?"?'''"' ''"■■»'«-  made 


•hii  p,m  gi teV,"!,:  i'""  'T'  ""^^  *  "°'«  Of  a 
to  obta,n.iVconsent  n'r'X'"f 'o*  «^^ditor, 
a"'l   oanliclrbe  ?ec,   e,e<l  ^n      P"""^''  *'  T*"*^ 

1870  I  Ins.  Act,  1875,  sec  142.    ^"  "^  •"*"'''"'•  »• 


XXIX.    Fraudulent 
iKAvsEERBv  Insolvent. 


Transfer    In, 


iee 


been%omn  itted     rLnsferZ r'°' >''°'^*^"°y  '^'»d 
a  creditor  sXcttrrpdJri''"  ."""^"rable  tp 

^^'^'oiVi'^Zl.ror^^^^^^  .he    borrowe<l  frmn   ld,n  and   thi  f  «!'°'''ly  before 

of  attachment  under  tlUiZ.'^h '''''*'»»"«<'' 'writ    action  to  hav*  fl  J  I     1     <•  "?   assignee  brought 

Ar .believing'"  HTlabm''y^^^^^^^^  on    rein  burs  n,r,       T.     /'"'•>'  >« 

"J"  '""'"'■» :'.''.'?!'-'^«°?''l»t.  or  after  8,.oi.  i,i„hi>.  I  price  he  had  paid  for  the    ro,      ''*''^""'?"'    ""-' 


/or  believing  mu'h  i;;abiM'iV','-^i''L';"'''''K, Probable causi 
"editor  or  not,  iir,,  presi  >i«,l  tT,  i,  '■'"''  I"'" '"  be  liie 


t  If  Willi  i„f  ...        •""•"•i".  loio,  HOC.  13(1. 
l'W»^the''o^l':.;':h«e"Sn'J'I^'»^Jt''i«»««<".orto 

fwiirityordocuineitreiath^^.nh    '''    ""P'''  """»«  or 


propoflett  compoHitiSn   «„  1  "fi'  '■;"'^'""'  H'cdlecharge  or 

unlea.  he  »h«llT»ve  pro" Uiee^  w  'th ^f." '  ""?.  '"""'*«"' 
atHdavlt  in  tlip  form    «(,.    .?■      .   "   ■'"  "PP'Icatioii  au 

creditors  wholmve8ine,i';h^  "'''8.^''"'  """"«  "^  tt" 
d"  BO  hyaiiy  nrefere.1?  .il^"   '"'"'  '"^  l'«e''  i'lduced  to 

;;-^'yor  -"Miairof  .ri!:j,i"r;.:;r;;:;!''?:!;f'^;° 


I  '       !l 


;  } 


I! 


li,  ■■     .^-^ 
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but  without  co8(h.  Mayratid  v.  i^aleas,  0  H  L. 
(iO,  S.  C.  1874  i  1038  C.  C,  Ins.  Act,  1875,  eecs. 
13U,  131  &  132. 

XXX.    Ol'AHDUN  IN. 

243.  Tlip  guardian  to  an  insolvent  oi^tato  may 
reveniiicutc  property  illegally  fold  by  the  iiisof- 
vent  in  the  hands  of  the  purchaser.  Mallcttt;  k 
Whytets  qua!.,  12  L.  C.  J.  221),  Q.  H.  1H(J8. 

X.XXI.  IIvroTiiKc  GivKN' UY  Insoi.ve.nt. 

24t.  A  hypothec  jiiveii  by  an  insolvent  to  a 
creditor  coiptern  no  privilege  as  again.st  con 
teinporaiieons  chirographic  creditors.  Diittran  & 
Wilsoit  &  McC/auKin  &  Wut.'foii  k  U'inx/,  2 
L.  C.  J.  253,  b.  C.  1857;  10.34  k  1035  C.  C. 
Ins.  Act,  1875,  sees.  132  &  133,  and  note  to  art. 
224  supra. 

245.  A  hypothec  acquired  on  the  properly  of 
a  yier^on  who  is  a  non-trader,  hnt  «  ho  is  in  a 
state  of  insolvency,  is  vali<l  [iruvideil  there  be  no 
frau<i.  MrCoiiiiell  v.  Dirksim  &  Hraini  & 
Fould.ieldl  ,11  h.V.  J.  300,  S.  C.  U.  18G7; 
10.33  C.  C. 

24G.  Mere  insolvency  is  not  of  itself  a 
sutlicient  cause  for  setting  aside  a  mortgage 
granted  while  the  debtor  was  in  that  slate,  with- 
out proof  either  that  such  insolvency  was 
uotoriou.s  or  that  there  was  really  fraudulent 
collusion  between  the  <l(4il(ir  and  crp<litor. 
Warner  in  re  <k  S/imr  A*  Wtirnfr  et  al,  12 
L.C.J.  309,  S.  C.  n.  18(;S;  1038  C.  C,  Ins. 
Act,  1875,  sees.  130,  l.;i  A  132. 

XXXII     I.MIMilSO.NMENT   IJ-NUKU    THE  AcT. 

247.  In  ordering  imprisonment  under  tlie  In- 
solvent Act  of  1869,  .sec.  92,  a  court  is  bound  to 
limit  payment  by  way  of  release  to  the  debt  or 
costs.*  Warner  v.  ««a.v,  18  L.  C.  J.  1 J4,  S.  C. 
1873. 

248.  But  held,  in  a  later  case,  that  where  fraud 
is  proved,  the  insolvent  will  be  ordered  to  be  im- 
prisoned in  default  of  payment  of  costs  as  well  as 
debt.  Rogers  et  al  k  Haiicer  et  al,  18L.  C.  J.  57, 
Q.  B.  1873. 

XXXIII.  Insolvent. 

249.  Action  against. — A  creditor  who  brings 
action  commenced  by  capias  against  an  insol- 
vent, for  the  recovery  ofa  sum  of  money  due  him, 
is  not  bound  to  proceed  in  the  name  of  the 
assignee.  Roy  tt  al.  v.  Beaudin,  5  R.  L.  232, 
S.  C.  1873. 

250.  May  carnj  on  Business  with  Consent  of 
Creditors.~li  is  within  the  power  of  the  majority 
of  the  creditors  to  allow  an  insolvent  to  carry 
on  his  business  without  giving  security  or  an 
inventory  being  taken,  but  the  court  will  grant 
to  a  creditor  petitioning  against  such  a  proceed- 
ing acte  of  hi.s  petition  to  avail  as  a  formal 
protest  against  the  insolvent,  assignee,  and  all 
otheis  concerned,  in  so  far  as  the  proceeding.s 
complained   of  have  any  tendency  to  bind   tiie 


*  ThiB  (leolsloii  appears  to  be  busoil  on  an  error  or 
iradverteiicfcin  the  section  referred  i<>"  wliich  liaabeen 
rpinpilled  by  the  Act  of  187,'),  sec.  136,  which  reads  debt 
«!»(/ costH  "—Ed. 


petitioner  to  any  greater  extent  than  ho  cm  tc 
legally  bound  by  the  same.  Lamontagv  tinn 
M7).,'2S.R.  160, S.C.  1876.  _ 

261.  Notes  Given  by. — The  debtor,  aftff 
having  signed  a  deed  of  composition  Icluin; 
the  defendant  and  his  creditors,  accepteii  anite 
equal  to  the  sum  of  5s,  in  tho  X'  iuliijiio,),] 
— Held,  on  action  on  the  note,  that  it  wiis  voj 
as  made  in  fraud  of  the  creditors.  I'l'rraiill  a 
Lunrin,  14  L.  C.  11.  85,  C.  C.  186.3. 

252.  The  insolvent,  some  months  bcfciro  lnj 
in.solvency,  obtained  from  one  Muir  accninnio- 
dation  notes  amounting  to  $12,000,  Hir  which  |],. 
gave  recei|,;s,  and  .seven  days  before  liis  in,f,|- 
vency,  at  the  rcipiest  of  Muir,  e.\-<.lian^ni  i|,f 
receipts  for  promissory  note.'+of  his  own,  .lalel 
and  drawn  to  correspond  exactly  wiili  ilie  nc 
commodation  notes,  and  .Muir  Iran.'rciTcd  some 
of  the  notes  to  parties  to  whom  he  was  \w\f\i^\ 
as  collateral  security,  and  these  parlios  uliiimel 
to  rank  on  the  estat"  of  the  in.-olvcnt  l<  i||( 
amount  of  the  not(  -Held,  that  sneli  note 
were  given  in  vi(j|ation  of  paragraph  .'i,  mc.  ^ 
of  Ins.  Act  of  1864,  and  were  alisulutelv  null 
and  void,  ah  initio,  even  in  the  hands  of 
an  innocent  holder  for  value  liefure  niatiirilv,' 
Darie.i  et  al.  in  re,  &  xVuirk  Chamid-lnimlnl.. 
13  I>.  C.  J.  184,  S.  C.  1869;  1036,  Id.is  A-  2K 
C.  C. 

253.  Powers  of . — Insolvents  cannot  of  llim. 
selves  do  any  act  whereby  the  rights  or  iiusition 
of  their  creditors  will  be  atlected.'  T/ie  Mi^lmn 
Bank  v.  Leslie  et  al.,  8  L.  C.  .1.  8,  8.  ('.  I« 

254.  Retaining  Money. — The  iiisolvfrii  gave 
the  usual  notices  of  a  meeting  ol  crediiorj  to 
appoint  an  assigiue,  and,  before  ihe  infelini 
took  place,  had  received  in  tlie  cuiir?e  of  lii> 
business  the  sum  of  $176,  a  part  of  whicli.^U;!, 
he  refused  to  pay  over  to  the  assii/nce  al'ier  le 
was  appointed.  It  was  admitted  that  he  \v\h>- 
ceiveil  this  sum,  but  the  insolvent  ilainif(iili,u 
because  he  had  received  it  before  the  nppoiiii- 
ment  of  the  assignee,  he  was  not  lioiiml  i(i|iavi: 
over,  but  held,  tnatthis  pretension  wai  uiifoiioJ' 
ed,  and  the  insolvent  was  ordered  lo  jmv  over 
the  money  on  pain  of  iinprisoninent.  Wnmk 
ton  in  re  exp.,  4  C.  L.  J.  83  &  12  ],.  C.  J.S;, 
S.  C.  1868  ;  Ins.  Act,  1875,  .'■ec.  16. 

XXXIV.  Jurisdiction  in. 

255.  No  judge  in  the  Province  of  Qiielifc  k' 
a  right  to  interfere  in  insolvent  nialtersoriiinsi' 
ing  in  the  Province  of  Ontario,  wliere  I  lie  in- 
solvent has  his  domicile,  even  tlioii>!li  tli« 
assignee  reside  in  the  Province  of  yuebec  mi 

*  If  any  sale,  deposit,  pledge  or  transfer  be  mudeol 
any  property,  real  or  personal,  by  any  [icrmiii  inonntdi' 
platlon  of  insolvency,  by  way  of  sccuiily  for  psymenl 
to  any  creditor  ;  or  If  any  property,  real  or  persoml, 
inovcable  or  Immoveable,  goods,  eircols,  or  valuWi 
security,  be  given  by  way  of  payment  by  euoh  person.!* 
any  creditor,  whereby  audi  creililor  ohtalns  or  will 
obtain  an  unjust  preference  over  llio  oilier  creJilon, 
such  sale,  deposit,  pledge,  transfer  or  |i,iynienl  alulll* 
null  and  void,  ami  the  subject  ibcn'df  may  lie  recomri 
back  for  the  benefit  of  llio  esiatf,  by  the  aiisignee,  li 
any  court  of  competent  jurisdiction,  and  it  tlieMmebt 
made  within  thirty  u.'iys  next  bt-forea  itcmamivf  >■ 
asBli{nment,or  tor  the  issue  of  a  writ  of  attachment  m* 
this  Act,  or  at  any  time  afterwards,  wlieneverwh* 
niand  shall  have  been  followed  by  an  asuigiiment  or  tj 
the  issue  of  such  writ  of  Httacbincnt,  it  slia"  fsP'j^ 
Bumed  to  have  been  so  nnide  in  conteiupiati'inoiinm- 
venuy.    l-is.  Act,  1875,  sec.  133. 
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itpr  extent  than  lie  ran  !.• 
>anie.     Lamontann  tin  f 

.  1876.^ 

bij. — Tlie  (iclitdr,  afifr 
il  of  composition  lictHcei, 
I  creiiitorp,  accei)t('i|  atnte 
5h.  in  tho  X  uiMiiional 
tlie  note,  tliat  it  \v;is  vo;J, 
he  creditors'.  I'l-rrniill  4 
<6,  C.  C.  lH(i;i. 
:,  some  months  hcfdrp  y 
t'roni  one  Muir  nci'oniino- 
ns  to  $12,000,  lorwhidili. 
ven  (lays  before  liis  iiiM,|- 
t  of  Muir,  excliiuiL'i-,!  iW 
ry  notes*  of  liis  cjuii,  .lalei 
pond  exactly  wiili  ihe  ac 
md  Muir  tran.-lcrrhl  -msi 
I  to  wliom  he  wiis  inijcbte'l 

and  these  parlies  eliiinW 
"  of  the   insolvent  hi  \\,( 

-Held,  that  such  noiec 
in  of  parafiraph  :i,  sec,  j 
and  were  alisdhitcly  nii!! 
,  even  in  tho  hnnJs  of 
ir  vahio  l)efure  matiiritv,' 
Muir&  C/iiiml/( ridiii  fid. 

1  .Still;  lo;i(i,  lii:;s  .v  ik: 

isolvents  eaiiiKjt  cl'  tliom. 
•reby  the  ri;;lits  or  |i»?iiioii 
be  afh'cted.     Tlie  Mi.hmi 

8  L.  C.  J.  8,  S.  ('.]«. 
mey. — The  iiisuh'ont  gav( 

a  tneetiM",'  ol  creililors  to 
'1  and,  belurc  the  ini-fljni 
ived  in  tlie  cuur.-e  of  lii- 
I7i!,  ii  part  lA  which,  $14;>, 
'r  to  the  assi;.'ri(T  after  lie 
IS  adtnitte.l  that  he  liHiltf- 
the  insolvent!  laiiiipililial. 
ved  it  before  (he  apiwiiil- 
lie  was  not  ln)iirii|  l(i|ian' 
ia  pretension  wa'4  unlijunJ- 
t  was  ordered  to  jwy  over 
imprisoninenl.  IVomk- 
..I.  8;i&12  1,.  C.l'lV,, 
1875,  sec.  It). 

riox  IX. 

e  Province  of  Qiiphec  to 
insolvent  niattersoriiinat- 
3f  Ontario,  wliere  the  iii' 
nieile,  even  though  tlif 
'  Province  of  Quebec  anJ 

pledge  or  traiisfiT  he  made  ol 
onal,  by  imy  iiorsuniiii'iniKo- 
■  way  HI  scciiiily  for  payiiidil 
ly  property,  real  or  piTSonil, 
),  (jooiis,  e'ircets,  or  nluik 
of  payiin'iit  by  Biidi  penon.w 
uoli  cri'ililor  olitiiiiis  or  will 
eiice  over  tlie  oilier  creilitoB, 
,  transfer  or  payment  (liilll* 
bjeot  tliorcotiiiay  be  icooverfJ 
lie  eniate,  by  tlio  assignee,  n 
iiriHilictlon,nmlif  thesamew 
i  next  Ijvfur.!  a  itcra.inii rt  is 
eofiiwriiotaitachment  m« 
jfterwarda,  wlienever  iUfh* 
lowed  by  an  asuigiiment  or  t; 
iiUachineiit.it  shall  beP'f- 
iiido  ill  cmitemiilationotin™- 
c.  133. 


^  the 


1     V    n  ^^  ,r' "''  ^  conducts   in  Mont- 
r.'al     McDonnell  in  re  &  Ti/re  &  AV,  „„      r. 
tir.  J.  115,  S.  C.  1871.    "-  -"^"^^  is^enny,  \o 

,(  2M.  And  hehl,  also,  that  ihe  judge  havin.- 
j,an«d,ction  [s  the  judge  of  the  domiale  of  |k' 
^insolvent.    lb. 

\  ■iol  And  /,el,l,  also,  that  one  judge  in  insol- 
.ven  matters  has  power  to  set  aside  an  order 
?:  laade  by  another  judge  in  cliambers     l|, 

pK,"-'^.f^n''l-^'    °''  "'^  Conlederation  Act  of 
1 1^61,  the  Parliament  of  CanaiJa  ha,,  exclusive 
I  original  jurisdiction  ,n  all  matters  of  insolvency 
laJanac  of  the  Legislature  of  the  ProviiS 
iQiieWc  changing  the  constitution  of  an  iiicor- 
iporaled  oeneht  society,  .so  as  to  force  a  widow  to 
I  receive  from  the  society  the  sum  of, $200,  instead 
jot  a  lite  rent  Of  7s  C,J  weekly,  on  the' ^o   * 
111    iheRocey  IS  insolvent,  is  unconstitutiona 
iiiiill  ..ml  voio.and  may  be  declared   ,so  bv  the 
Icourt  liavMig  a  civil  jurisdiction  wi.lii,,  ,|,/„ro  I 

|2i2!c.Sn  '  '^'''  •^"'■''"^•''  '^  ''■  c!'j.  I 

259  Hut  hdd,  by  the  Privy  Council,  reversinsr 
Ins  decision  and  the  decision  of  the  court   of 
lappea I  on  the  ground  that  the  act  in  m  e.tion 
[related  expressfy  to  a  matter  merely  of 'a  ioca 

f^5:[Tonl';V"  "'.%P':°^''".«''  which  by  tl" 
IJ.Nl.'iec.  of  the  Imperial  Act  i.s  assigned  to  tiic 
I  .\ehi..ive  competency  of  the  provincial  le°is|^ 

tri-rrc''""''-""'/^"  ^^'■""■"  ^''^  category  of 

(■a  iki  iptcy  or  insolvency,  or  any  otlier  class  of 

Ifiibjects  winch  by  the  91st  sec.  of  suih  Aaare 

I  ,«erved  for  the  exclusive  legislatve  authority 

f«f'ji«P''rh'|"ient  of  Canada      "■    "-  "  -  "^ 

I   2(10.  Theseeurity  mentioned  in  sec.  42  of  tlie 

I  or?"!  ^^f.'"'  '■^•'^  "•"«'  ^^  ordered  bvle 
Icourland  not  bv  a    iidge.*    Lmicf,  et  n/  Jtr  <f 
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Lis  trniiu re"  a,'l"',."i":  '^'^"''  '«  ^^"'"8  ««'<*" 
"oticetoonen^  .""•'"■"  '"'''''  '«  <*  sufficient 
vencv  and  of '^f'"*^'  '''■'""  '''"'  °'"''i«  i"«ol- 
tors  ■  '7w°' 'v   r'";;"""  ^^  '''■"•^•"'  ''is  credi- 

XXXVI.  Lmsk  OF  Insoi,vk.vt-s  Prk.miskh. 

t'::::^nm;.!l'^ter"'^''"'-'^ 

'''"'■.  I9L  c!'j.  /;S  s?c"ls7f ""''  '■  ^^'•^ 

XXXVlr.     LlAlUMTV  OK  TlUSTKI.;. 

S;;H«r,;;«s;;rr;a's:;;;*-si 

lS't713Tr""'"'''--''-''-''--S-C. 

XX.XVni.  MKKTiN-fis  OF  Crkditok?. 
iinS  L  ",""';'«  "'  oreJilor.  .I„l,.  coi,.cn«l 

,^§mm^^ 


A'XXV,   K,V0Wt,ED0E  OF. 


XXX  rx. 

Cl'IHTOU. 


No  O1.JECTIO.V   to   An-OI.VTMKNT  AS 


.  201.  The  brother  in-law  of  the  insolvem   t„i^ 

r;,;;.rV'^''"!»«' Act,  1875,  sec  130. 

L:!r  ■    "  f"^''"  "o'"=e  of  the  iss-e  of  a  writ 

h><  12  L  C.J.  i.^,  Q.  /'S'«  '«-   Whyte  es 


;"3.«'S."SS^S!;.^'S'i!1:T 


XL.  Not  Eqciv.ai.knt  to  Hankr,ptcv. 
I  .1  »  hypoi l.eo  co,i „  W  li*    .oi.eS 

sent  ca.se  the   decoufiUm-   itself  was  not  estab- 


I^SStt^Jl-^a^^njaa^po. 


judgeonsummlrypeufonTri'vaS 
a  rule  in  term,  anifnot  bvai  v  ww;  JIV     ?'  """  ™"'''  O" 
tion,  seizure  or  other  nrocSi^.^'vl'^'^i'"'';''';  "''P^'i" 
and  obedience  by  the  assLnee  tn  1  ?*  ^'"''  "-'latever. 
forced  by  sucli  coiir?  ,Vr  i.fn  sueli  order  may  bo  en- 

prisonmeVt?^  for  eontem^t  nV'^f  "^'  P«1«l'y  "f  ini- 
thereto,  orheniav  be  remolrf  in^  "h?''  'l'»"^edience 
court  o^mge     lL^\7^mtZ  the  discretion  of  the 
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lirhed,  and  tlie  appeal  iiiiiHt  he  niaintaiiied  on 
that  ground-  Anderson  et  al.  &  Oewnmr,  VA 
\..  C.  K,  ;i75,  Q.  H.  IttiH. 

XLI.    NOTICKS  IS. 

272.  A  meeting  of  creditors  in  insolvency  nmy 
lie  adjourned  to  ii  sulise()u<'iit  duy  without  re- 
patiiig  llie  adverli^eineiitH  and  notices  required 
by  the  Act.  McFurlani:  in  re  &  Stewart  & 
Court,  12  L.  CI.  241,  8.  C.  18«8. 

27.S.  Tlie  notice  required  by  sec.  105  of  ihe 
Insolvent  Act  of  IBfJ  doe.s  not  include  the 
neccs.sity  of  a  notice  to  each  individnal  creditor 
requireil  by  secliou  117.  Starkf  inre  &,  Shaw, 
18  L.  C.  J.  288,  S.  C.  U.  1874;  -.is.  Act,  1875, 
sec.  64. 


XLII.  Ok  Joint  Stock  Company. 

274 .  Where  a  joint  stock  company  had  ceased 
to  do  biisiiiesa,  iiiid  its  directors  hail  resigned, 
and  its  place  of  business  liad  lieen  burnt  down, 
and  the  siiareiiolders  al  a  duly  convened  general 
meeting  nanie<l  the  secretary-treasurer  assignee, 
Bssisted  by  a  council  of  advisers  composed  ol 
three  of  the  late  directors,  with  full  fiower  to 
wind  lip  the  allairs  of  liie  company — Held,  that 
r^uchapiMiintinent  was  inv.tlid,  and  ihatan  action 
brougnt  by  s\ich  assignee  in  the  name  of  the 
company  would  l>e  dismissed.  The  Quebec 
Agricultural  Implements  Omnmny  &  ll6bert,  I 
L.  C.  li.  WA,  G.  C,  1874;  371  C.  C.  &  C.  40 
Vic.  cap.  43,  sec.  75  ;  Ins.  Act,  1875,  see.  147. 

XLIII.  Or  One  Who  Has  Ceased  to  Trade- 

276.  When  a  trader  who  has  ceased  to  do 
buBJnesB  allows  his  debts  to  remain  unpaid,  that 
ite  an  action  of  insolvency  which  would  stop  all 

S reference-    McKemie  &  The  Quebec  Bank,  3 
1.  L-  457,  S-  C.  1830. 

XLIV.  Partner  of  Insolvent  Firm  Claim- 
ing AS  Cbkuitor  may   Vote  at  Election  or 

Assignee. 

276.  At  a  meeting  of  creditors  of  an  insolvent 
firm  for  the  appointment  of  an  assignee,  one  T, 
not  a  creditor,  but  representing  one  of  the  part- 
ners of  the  insolvent  firm,  as  holder  of  claims 
against  the  estateof  the  tirm  for  advances,  claimed 
to  be  entitled  to  vote — Held,  confirming  the 
judgment  of  the  Court  of  Review,  that  he  Tiad  a 
rightto  rank  asacreditorancl  to  vote.  The  Glas- 
gow Bank  &  Thompson,  3  K.  C.  47,  Q.  B.  1872; 
ins.  Act,  1875,  sec.  29- 

XLV.  Payment  BY  Endorser. 

277.  Where  a  claimant  in  insolvency  has 
received  from  an  endorser  of  a  note  a  comnosi- 
tion  on  the  amount  of  bis  claim,  in  considerntion 
of  his  releasing  the  endorser,  re.'ierving  his 
recourse  against  all  the  other  parties  to  the  note, 
^hstever  the  claimant  has  rpc?iv.'>d  from  the 
endorser  must  be  deducted  from  the  claim. 
Bessette  et  al.  &  La  Ban()ue  du  Peuple&  Quevil- 
Inn,  14  L.  C.  J.  21,  S.  C.  &  15  L.  C.  J.  128, 
S  C-  R  1869. 


XLVI.  Payments  by  Insolvent. 

278.  Payments  made  by  an  insolvent  witli:s 
the  tliirty  days  preceding  the  assignnienl  ap- 
null  only  wlien  the  creditor  to  whom  mk.Ii  (uy. 
ments  shall  have  lieeii  made  was  awiirt  ofilit 
insolvency,  or  had  probable  reason  to  be  auare 
of  It.*  Lariviire  v.  Sauvai/eau,  14  L.  C.  J.  13J 
Q.  B-  1870  &  13  L.  C-  J."  210,  S.  C.  11.  iHtS 
1038  C.  C. 

XLVII.  Payments  to  Insolvent. 

279.  A  payment  by  a  sherifT  under  a  judf 
ment  of  distribution  to  a  person  therein  collo- 
cated, who  has  become  insolvent,  is  t!oo(l,»ii(l 
cannot  be  quashed  by  the  assignee.  Salm  i. 
Leoreau  &  Gendron  &  Stewart  &,  Tachi,  h 
L.  C.  J.293,  S-  C.  R.  1804. 

LXVIII.  Petition  Against  Demand. 

280.  A  petition  to  stay  proceedings  liled  fci 
an  insolvent  after  the  expiration  of  the  five 
days  from  the  demand  of  assignnifnt,  on  ihe 
ground  that  he  has  assigned  tu  an  oHicial  it- 
signee,  is  too  late.  Martin  v.  Thomas,  11 L 
C.  J.  236,  S.  C.  R.  &  17  L.  C.  ,1.  11,  Q,  B 
1871. 

XLIX.  Petition  TO  Quash  Writ. 

281.  The  right  to  petition  to  set  aside  a  «ril 
of  attachment  in  insolvency  is  purely  personil 
to  the  insolvent,  and  cannot  be  exercised  by  a 
third  person  to  whom  he  has  made  a  volunltn 
assignment.  Watson  es  qual.  &  The  Ciiuj 
Glasgow  Bank,  14  L.  C.  J.  309,  Q.  B.  m, 
Ins-  Act,  1875,  sec.  18. 

L.  Power  of  B'orkion  Receiver  in. 

282.  A  receiver  ap|x>inted  under  the  statnle- 
of  New  York  to  an  insolvent  aHenranoe  core 
pany  here  (whose  powers  and  lunetione  are  tlie 
same  as  those  of  a  foreign  assignee  in  hitk- 
ruptcy)  cannot  intervene  in  a  case  in  ik( 
Superior  Court  here,  where  moneys  belonging lo 
the  company  have  been  attaclnd  before  judg 
ment,  on  the  gro'ind  of  insolvency  and  secretion 
of  estate,  and  claim  to  he  paid  the  moneys  (o 
attached  for  distribution  in  New  York,  tlielfgai 
domicile  of  the  company.  Osqood  et  al.  &  Slvlt 
etal.,  16  L.  C.J.  14,  Q.  B-  1872. 

LI.  Privilege  of  Landlord  in. 

283.  The  privilege  of  the  landlord  on  ihf 
effects    found    on    the  premises  leiined  is  iwi 


•  Every  payment  made  within  thirty  dayi>iieitb«(i»i 
ademnndolaii  p.-'Sitfnnient,  whentTerBui'lidemsuiddJi 
have  iMien  fo  lowed  by  an  asgigniiieiit,  or  by  IbeiHMol 
a  writ  of  attachment,  or  within  thirty  Javi  neit  Um 
the  inKue  of  a  writ  of  attachment  iimler  Ibis  Act.wto 
such  writ  has  not  been  founded  upon  ademaiid  »?» 
debtor  uuable  to  meet  his  engngenieiits  in  full,  to  «  Wi- 
Bon  knowing  Buch  inability,  or  having  probable eauw'o' 
believina  the  same  to  exist,  shall  be  vnlrt,  and  (heanwiiii 
paid  umy  be  loeovered  bacli  by  suit  in  aBycoBpti"' 
court,  for  the  benelit  of  tlie  estate.  rroTMed  «!»«." 
thatirany  valuable  security  be  given  up  infoiisiaenwi 
of  such  payment,  such  security,  or  tlie  value  tleno. 
shall  he  restored  to  the  creditor  Iwfnre  tlie  return  ofntn 
piymeiit  can  be  demsrdert.    Inn  Ai-t.  tW.  w. !«■ 


^B.I!mjw»*ww<'*i^' 
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T  Insolvent. 

e  by  an  iiiHolvent  witlm 
(lin)»  tl)e  aHdijjiiiiietit  an 
editor  to  wliotn  mu.Ii  |iav 
I  made  wivh  UHiireofltt 
liable  reapon  to  lip  aware 
uvaifeau,  14  L.  C.  J.  i;)j, 
.  J."  210,  8.  C.  U.  Ihto, 


ro  Insolvent. 


Vgainst  Demand. 

itay  proceed ini.'8  liled  bv 
B  expiration  of  the  five 
id  of  at-Higiiiiu'iit,  on  ilie 
i8Hi>jned  to  an  otHcial  u- 
(ariin  V.  Thvnias,  11  L 
c  17  L.  C.  J.  11,  Q,  B. 


ON  Receiver  in. 


lANDLORD  IN. 


sfTectfd  bj  the  Insolvent  A.,tof  1864  and  have 
prece(lenv;e  over  the  privilege  of  the  attni>;nee  or 
ofthe  iiiHolvent  for  the  cohIh  of  the  renpeotive 
I'harges  under  the  Act.*  Mnrqan  &  Whiitfi  * 
HiTon,  13  L.  C.  J.  187,  f?.  C.  1«(J9.  ^ 

UF.  Proof  in. 

284,  In  proceedings  under  the  Insolvent  Act 
iiflHM  the  bimlen  of  proof  is  on  the  petitioner 
toestablisli  that  IiIh  wtoppajje  is  only  temporary 
«nd  that  his  ansets  are  wiiHicient  to  meet  his 
liabililipc.    McCready  &  Leavy.ii  L.G  i    193 
S.C.R.  I8«6. 
..,     285.  Jn  an  attachment  of  goo<ls  belongine  to  a 
I    comnieroial  partnership,  in  which  the  inHolvencv 
B    of  the  firm    yi&B    alleged— Z/e/d,    that  in  an 
attachment  under  the  177th  art.  of  the  Custom  of 
Pane,  when  the  insolvency  of  the  defendant  is 
alleged,  the  affidavit  of  the  plaiiitifF  is  snfficieiit 
proof  of  such  insolvency,  unless  it  is  denied  by 
ihe  (Ipfi.idant  in  a  special  plea.    Jackson  v 
I'ap  et  al;  6  L.  C.  J.  105,  8.  C.    186:^;  834 
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286.  On  a  joint  demand  by  two  creditors  for 
over  $600  against  a  debtor  to  make  an  asnign- 

K  iiient  under  the  Act,  one  creditor  cannct,  make 
p  proof  lor  anottier  under  art.  251  of  the  Code  of 
i   Civil  ^nwliire.     Turgeon  et  al.  &   Taillon,  13 

LIII.  Publication  or  Dividend  Sheet. 

287.  An  omission  to  publish  the  dividend 
sheet  under  the  Insolvent  Act  of  1874  renders  it 
oomplftely  null,  and  it  remains  siinplv  thenasa 
(rati,  and  can  be  set  aside  bv  the  "assienee  t 
Immht  in  re  &  Whyte  &  McEoUa,  11  L.  C\  J 
w,  h.  C.  1867. 


ZJ[).  An.l  where  the  assignee  of  the  insolvent 

Til  iL";'.*''"";}  ,""""  *'<'l""Ki"K  to  the  estat.. 
of  lelatler-y/«W,,ut   theV.rchaser  had.. 

if  n  nlv??"""   •''.7"''K-..ent   in  (he  name  of 
lie  insolvent,   notwithstanding  that   the    lattei 

tencv"°'Av//'"Vln''^'^r'  f-"'    ''i"  i-o' 

LVI.  Representation  in. 

291  A  general   authorization  given  by  a  cre- 

fll'llV'^''''"'  !•""  "'  "  n-eethigofcredito,. 
called  by  an   insolvent,  which  contain.s  ever v 

It  to  sign  a  deed  ol  assignment  such   as  niav  he 
et  al.  &  riinguet  et  al.,  4  H.  L.  u44,  S.  C.  1872 
LVII.  Revendication  in. 


LIV,  Purchases  by  Insolvent. 

288.  When  Fraudulent.— Vfhere  a  trader 
purchased  goods  for  cash  knowing  he  could 
not  meet  his  liabilities,  and  converted  the  eoods 
ir.U)  money,  and  declared  himself  insolvent  with- 
I'ltvTP!!*^  H  tliem-^eW,  that  he  was 
piilty  of  fraud  within  the  meaning  ofthe  Insol- 
ten  Acto  1864,  and  his  dischlrge  was  s^g. 
pended  for  five  years.  tVeer  ct  aC&  iW  & 
Oxlnmr  et  al,  12  L.  C.  J.  315,  S.  C.  1868,  and 
note  to  art.  46  sufyra.  ' 

LV.  Purchaser  op  Claims. 
«u?,"Jil"' ''"'■'^''*''"  °f  insolvent  claims  at  a 

iZitT'uT'i  ""T-"'  ^'^    action  and 
wJn  "'^  formalities  required  by  law 

ZliZn  "'  '''"T^'  ^y  the'assignee:  and 
in<iefa.iitofdu,ngso,  theactioo  will  be  dismissed 

i  mZ'^tZ7i^^'^i^^''"'  preferential  lienor 

^^^^%^^^^^±Vrep^^  notice 

i  PiiMi«nnfa.htdivH(v,,m^^I^  to.  "nd,  after  the  ex- 


.  292.1n  matters  of  :.. solvency  an  attachineni 
davT Sru""!  '"""'.  ^^"""'^  withm'-'E 

5  1  e  r   ^■'/'i'«»'''e&  Sa;unders  et  al.,  3  R.  L.  281 

6  16  L  C.  J.  .30.3.  S.  C.  1871  ,  1998  &  1999  CC 
and  note  to  art.  221  »u;wa.  "'^-y.'-, 

iJ^^'-^^^  '"  ""^  P"8««'8«'on  of  the  assigne.- 
to  an  insolvent  estate  cannot  be  revendicateil 
Oy  way  of  an  attachment  in  revendication.  the 

fn^7ct'o?T87o"n)^'"^,  '"'t  '''■  ^0  "f ''<• 
483',  S   C    1873  '     ^'  *'  "'•'  ^  ^- ^' 

acSon  wo';,1d'?/r"'"  f^^e-7/eW,  that  euci. 
action  would  bedismissed  on  demurrer.  LarocAr- 

?rtfe4;i'^-^-*''«-c-^8^^.-"inot;t.. 

295  Theguardian  under  a  writ  ofattachment 
sold  bi  m'"^  "T  '•^^^'"licate  goods  illeSdly 
8old   by  the  insolvent  in  the  hands  of  the  our 

claim^'t^tt"  r'^ri'  i"  «"<=>>  case  caC*-. 
t'laim   to  lie  reimbursed  the  pr  cepaid  to  the  ii. 

'ittB.'m't'^  W^^'eL  ,««T.l2  L.  C.  7 
LVIII.  Revision-  or  Judoments  in. 

296.  A  judgment  dismissing  a  writ  of  attaclv- 
ment  under  ti.e  Insolvent  Act%f  1864  fs  subTe  t, 
to  revision  according  to  27  and  28  Vic  can  3* 
Johnston  etal.  &  K^lly,  9  L.  C.  J  ise,"  8  ^C.  R 
I860  i  Ins.  Act  of  1875,  sec.  128. 

LIX.  Right  of  Action  by  Rbason  of. 

colll".nTiT  '*°P"8ons,  Eand  M,  had  beeni,, 
co-partnership  under  the  firm  name  of  "  W 
ntn  na  ;     ""i*^-  ^  ''V"«  subsequently  entere.r 

Ju?v  IH^^  M*^  Co,  by  an  agreement  passed  i,. 
ah  M,i  f  V  .^^,''8''<'^d  with  J  E  &  Co  to  assume 
all  the  l.abihties  of  W  M  &  Co.  to  n«v  tl.e 
amount  due  E  &  Co  in  four  instalments;  and  k. 

V^^Xtlep^,:Z'i'  any  meeting  „„le«,  pre.^.t 
bitten  aithoriu^to  be  flied  wfu  H./rT  "V*"*  »- 
«t  any  o,  all  mol'llX^tn  h h'U  :,r"«""'-  '°  '"^ 
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jjive  security,  on  ccndition  timt  he  sliouM  lic- 
alloweil  to  cut  tiniber  oti  cfriiiin  iirnU'r  limits 
of  K  <Sc  Co.  Hi'  subsKiui'iitly  cut  iimln'r  witli- 
out  givitiK  security,  ami  Ihr  tiiiilnT  wa.-  traiiw- 
<'errc<J  to  tlie  linn  uf  Sytncs  &  Co.  wiiicli  lia<l 
inade  advance-  to  iiini.  .M  piiid  K  ic  Co  the 
tirnt  inntahnent  of  the  al)ovi-iiitiiti(ineil  dehl  hv 
hi8  note.-,  one  for  £ir)0O,  wiiicii  K  A  Co  paid 
•way  to  a  third  parly,  and  one  (or  X'hOO  which 
K  A  Co  phiced  to  the  credit  of  M  \.  Co.  K  it 
Co  having,  hy  siiisii'  ani't  before  jud^jnient, 
^el?.ed  tlie  tindjer  cut  as  in  tlie  pos.-esMJon  of  M, 
and  hayinj:  sued  fur  the  wiiole  debt— //<■/(/,  tliat 
tlie  pi  .intittH,  not  liaving  all<  ij;ed  the  insolvencv 
of  M  in  their  declaration,  could  not  base  thei'r 
right  to  sue  for  the  whole  of  the  debt  on  such 
insolvency,  and  the  allegiilion  of  his  insolvency 
m  their  special  answer  could  not  avail  to  sup- 
|ily  the  deficiency  in  their  declaration.  Mnifat 
A  Yijung,  2  L.  C  L.  J.  GO,  Q.  li.  \»m. 

1-X.    RltillTS  OfCrEDITOKS  IN. 

298.  On  an  opposition  a  fin  dc  distrain'  tileil 
t)y  one  to  whom  the  defeiidant  liad  sold  her 
stock  in  trade,  which  the  plaintill  allegec'  was 
null,  inasmuch  as  the  defendant  was  insolven.t 
at  the  time  of  the  pretended  sale— //<■/(/,  that  a 
creditor  couM  not  set  up  the  nullity  of  a  sale 
made  l>y  an  insolvent,  except  in  so  far  as  it  was 
made  to  his  orejudice  and  in  fraud  of  his  rights. 
Sharing  k  Mniiiiir.  1  L.  Ci  J.  142  &  7  L.  C.  U. 
250,  Q.  H.  l^rjT  ;  Ins,  Act,  1875,  sec.  IHO,  et  seq. 

2'J'J.  Where  some  of  the  insidvent's  creditors 
hud  refused  to  sign  a  composition  deed,  and  the 
iTisolvent  sulisequently  miide  over  all  his  estate 
to  two  other  creditors,  who  gave  notice  of  the 
settlenientofthedebts  of  the  estate,  but  the  Imsi- 
licss  was  carried  on  as  before  by  the  in.solvent 
biin.self,  and  tlieereditor*,  refusing  to  sign,  took 
out  an  execution  against  the  elfects  of  the  estate 
—  Ihhi,  on  an  opposition  liv  the  transferees, 
reversing  the  Judgment  of  the  court  below,  that, 
considering  the  opfiosants  had  knowledge  of  tiie 
iiisolvencyof  thedebtor,  and  that  there  had  been 
Jio  actual  transfer  and  delivery  of  the  estate,  nor 
-could  he  any  under  the  circiinistances,  that  the 
transfer  was  void  and  tin-  opposition  was  (ji.si- 
iiiissed  with  costs,  Oaiiimiii<i  ct  <il.  &  Smith 
rl  al.,  o  ],.  'J.  J.   1  &   lu  L.C,  II.   122,  Q.  B. 

]8t;o, 

.'iOO.  And  in  atiother  ca^e  where  certain  per- 
sons, creditors  oftlie  in.solvent,  had  refused  to  be- 
come parties  to  a  deed  uf  assignment  for  the 
benefit  of  the  creditors  on  condition  of  a  final 
discharge  of  the  insolvent— y/eW,  tliat  such 
assignment,  as  regarded  tliem,  was  entirely  in- 
-operative,  and  the  assignees  were  ordered  to  de- 
clare miller  a  writ  of  attachment  in  garnishment 
what  they  had  received  under  the  assignment 
belonging  to  the  estate  of  the  insolvent.  Mac- 
J'artane  el  al.  <k  McKenzie  it  aJ.,  5  L.  C.  J,  106, 
g.B,  &3  L.  C,J.1G;{,  S.C.  1H()0. 

301.  The  estate  of  the  insolvent  is  the  proper 
gage  of  hi.s  creditors.  The  Mohons  Bank  v. 
Leslie  et  al.,  H,  h.  C.  J.,  8  S.  C.  18(;:j. 

302.  Where  the  opposant,  by  his  opposition, 
airked  to  becollocateii  tortile  amount  of  a  promis- 
sory note  endor,sftl  by  the  insolvent,  but  which 
note  was  not  then  due— //«/(/,  that  he  was  not 
entitled  to  be  naid  au  marc  la  livrc  concur- 
rently with  the  otJier  creditors,  tlie  Wrnt  of  pay- 


or his  itjij 

n  i„  c,  ,1, 

lir    \\']fo,    li 

not  inlcrfrr* 


ment  nol  having  expired.  Afaittniix&.lulftl, 
Mailloux  &  Carrier,  14  L.  C.  U.  2o7,  C.  ('  ■  h,. 
Act,  187"),  sec.  80, 

303,  In  an  action  by  a  creditor  against  ii, 
sureties  of  an  in.-olvent  who  ellectcd  a  C(iin|«M 
tion  of  10'.  in  the  JL — Ili/ii,  in  an  action  uniiii).' 
the  sureties  ((ir  payments  due  underthec  , Mic- 
tion, the  plea  being  that  the  plaintill  was  hoim'i 
to  deduct  from  such  payments  the  aiiiounto; 
cer'ain  notes  which  he  liad  retained  a- furilit^ 
security,  that  the  plaintitr  was  bound  uiilyi 
deduct  the  amount  of  such  notes  from  llniijla, 
amount  of  his  claim.  Jasiph  Ix,  Lnnii «/  //„; 
17  L.  C.  U.  170,  S.  C.  li.  18G7 ;  Ins.  Art,  Mj 
sec.  84, 

304,  'I'lie  creditor  of  an  insolvent  nmr 
claim  a  life  insurance  policy  eflt'cled  on  tlielif, 
of  the  iii,«olvent  for  the  "benefit 
liro.ssaril  &  MarsDiiin  &  Villimi, 
270,  S,  C.  1873;  2!)  Vic.  cap.  17. 

305,  Nor  can  the  creditor  of  t 
k  18  L.  C.  .1.  24!>,  Q.  B,  1874. 

306,  A  judge  in   insolvency   will 
to  rescind  a  vote  of  a  majority  of  erciiitdrj,  pw 

j  at  a  meeting  legally  called  and  held  furllie)jiir 
pose,  unless  fraud  be  proved,  MCurrille et„} 
k  Lajdii'  k  Uwldii  el  al.,  18  L.  C.  ,1,  i:i7,  S  f 
1874;  !iis.  Act,  1875,  sec.  37. 

\i\\.  RllillTS  (IK   E.NIIOR.SERS, 

307,  Where  the  endorser  of  a  iiule  bccaiii- 
insolvent  and  compounded  with  his  creilitori, 
including  the  holder  of  the  note  in  question,  ivhi 
reserved  his  recourse  against  the  oilier  pariie- 
to  the  note,  and  the  maker  also  liccanio  \m\- 
vent — Held,  that  the  endorser  could  riink  on 
the  note  against  the  estate  of  the  niakor  ,'o  Ion: 
as  (he  note  had  not  been  paid  in  lull,  IkmiU 
et  aJ.  k  La  Banqne  du  I'euple  k  Quetillun,  IJ 
L.  C.  .1.  126,  S.  d  K.  1871. 

3()8.  Where  a  claimant  in  insolvencv  hil 
receivei),  as  holder  of  a  note,  a  coni|K)siiiono', 
the  amount  of  his  claims  from  the  oiulor.^er,  ir. 
consideration  of  which  he  released  the  endorser, 
reserving  his  recourse  against  the  otliiT  partie- 
to  the  note— //eW,  that  whatever  the  claimant 
had  received  from  the  endorser  must  hedftluclei 
from  his  claim  against  the  makers  ot  the  note. 
lb.  Ins.  Act,  1875,  sec.  80. 

LXII.  Rkjhts  of  Insoi.vkxt. 

300.  Where  an  assignment  was  made  by  ar. 
insolvent  debtor  to  trustees  for  llie  benelito! 
hiscreditors,  whicli assignment  was siib.«eiiiiPiit- 
ly  resilinted  by  the  payment  of  his  debt.s—M, 
confirming  the  judgment  of  the  court  beloit. 
Ihat  he  was  entitled  to  be  placeil  in  po.'-'esjion 
of  the  remainder  of  the  effects  aa^^igned,  a,««fii 
those  that  remain,  as  the  mom  y,'',  proceeds  of 
those  sold,  and  that  he  was  entitled  to  recover 
such  effects  even  in  the  hands  uf  third  parties 
without  notification  of  the  judgment  awardin' 
it,  saving  the  question  of  costs  of  recoverv, 
Uoguu  k  Wright,  11  L.  C.  R.  92,  Q,  B,  mi 


*  It  any  lialance  remains  of  tlie  est.ite  nf  theinsolTent, 
or  of  the  proeeeds  thereof,  after  the  payment  in  lull  ot 
all  debts  due  by  the  insolvent,  such  balance  shall  bejaiJ 
over  to  the  insolvent  upon  bis  petltimi  to  that  enecl, 
duly  notified  to  the  creditora  by  the  atlvertispraentaiiii 
granted  by  the  judge.    Ins,  Act  of  1876,  ate,  89, 
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ed.     Muillniix  kAiilHi. 
4L.  C.  R.  207,  C.  C.;I,„ 

y  a  creditor  a^jain^l  tii> 
t  wlio  edi'fteil  a  cumposi- 
U'ld,  ill  iin  lictioii  ajjain,! 
itsdiie  uiiderthec  .n|iosi 
lit  the  piniiilill  wun  Iiohm 
|iiivnietitn  tiic  anujiinK,; 
3  liiid  retaiiu'ii  us  furllie; 
iiitill'  was  (jouiid  onlyir. 
8iich  ruitcs  friiiM  llu-  igia; 
Josi'p/i  Sc  Liiiiinij:  iliil 
R.    1807;    Ins,  Art,  l-ij' 


of  an    insoivcnl    cnniKi 
policy  (-fleeted  cjii  ihelif. 

or    Ilia  Itjij. 

IT  I,.  C,  .1 


the    benefit 
&    Vilhtiii 
c.  cup.  17. 
re<iit<>r  of  (l,i'  wifo,   |i 
B.  W'i\. 

ilvency  will  luit  intcrfe.v 
nnjority  of  crcditnrs,  pa-i 
lied  and  held  Inr  Ihc  |,iir 
iroved.  MiCirrillret,,! 
«/.,  is  L.  (;.,l.l:!7,S.C, 
ec.  37. 


dorser  of  a  nutu  hccaiii- 
inded  with  liis  creiliiow 
'the  note  in  question,  wii. 
aj!;ainst  the  other  partie- 
laker  al.so  tx'(;anie  mol 
endorser  could  rank  on 
tate  of  the  inalior  .«o  Ions 
en  paid  in  lull.  IksMtit 
t  I'eiipk  &  QuenUm,  i; 
871. 

iiant  in  insolvency  liil 
»  note,  a  coniiwsitionM 
rns  from  the  emlorser,  in 
he  released  the  endorser, 
against  the  other  pariie- 
t  whatever  the  daimanl 
'ndorser  must  liededucteJ 
;  the  makers  of  the  note, 
.80. 

SOLVENT. 

;ninent  was  made  by  at 
ustees  for  the  henetit  of 
<ii;niiieiit  wasHub?ei)iifnl' 
'iiieiit  of  ills  debts— &M, 
lent  of  the  court  below, 
)  be  placeil  in  [lO^-ession 
ett'ects  assigned,  a.«  «ell 
the  moneys,  proceeds  of 
e  was  entitled  to  recover 
e  hands  (if  third  partie?, 
r  the  jndfjnient  aivardin" 
n  of  costs  of  recovery, 
..  C.  R.  92,  Q.  B.  1860. 


of  the  estate  of  tlieinsolveBt, 
,  after  the  payment  in  (all  of 
nt.siieh  bftl.inoi!  shall  be  P»iil 
n  Ilia  petiticiii  to  tliat  esecl, 
ira  by  the  advertisement  aid 
I.  Act  of  1876,  sec.  89. 


UlII.  liiDiiT.s  OK  1'abtner.s  Undkk. 

■ilO.  A  {lartner  cannot  prevent  the  operation 
Kol  airy  proceeilMiKs  in  iii.solvcncT  had   bv   a 
i.  attorney   in  the  name  of  the  partnership.   When 
one  el   the  pnrl.iers  has  appear.,1  alone  by   at- 
1  turney,  and  the  on.y  means  wh,u|,  „|^,|,  ,,/rtn,.r 
;  l,as  in  order  that  he  may  not  be  bound  bv  su(di 
iroceedin^risbyadisavowai.  t'erh-flv    I'/;,,. nil/ 
.1  al.  k  r/w!>n»t  et  „/.,  4  II.  l!  Cu  8   C   {hv> 
;     ;ill.  A  partner  cannot  file   a   claim   ajjain,:!' 
,  the  Frsona    esKite  of  I.,..   c(^p«rincr   insClvcn 
tor   the  halauoe  of  an    i,,ili,p,i,|„e,l   acco,  n 
'  f '('"'lW4  ''"^  ■'      '^' ''"''<'  ">  J<'    '-  4^'"l , 

I.XIV.  .S.M.I.;  KV  fxsoi.VKNT. 

■■'-,  Where  tiie  insolvent  trarisferre.l  bv   pre- 
•ndeddeed  ot  sa le  to  l.i.s  brolher-indaw  cert'ain 
lols  ot  land  o   whicli  he  was  po,s.Hi.sHe,l,    fur   a  i 
price  much   below  their  real  value,  his  (  rotlie  " 
,  n-law   ein^'  no tononsly  unable  to  pay  fo,.  „  ,  ,  I 
;  a  purchase  but  Huh.«,.,,uently  tran.sferred    them  ' 
J  10  .be  ,n,.ulve..fs  wife,  who  also  was   aiti  o 
j  n,ean,,of  ,ier  own  to  make  such  a,mrchase,  the 
i:     !!r  ::','"  ^  "'"■"'"' 'l^tl'e^>'<"l'tors  and 
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^L^l.J.^U,  b..,.l8(,d;l„s.Act,   1875,  sec. 

I    ■"•*•  A  «ile  of  property  made  l,v  aninsdvenf, 
.after  wnt  Of  attadiinent  has  i.ssucd  again.s^^hi 
and  which  was  not  .seized  only   because  it     - 

I fecreted,  IS  absolute  V  null  un.l  rw.i    ,..  .     ii  i  i 
only.   MulklfeS^  f^7,y    "/;,/''' /""i"''^" 

ha  AiJt.L.711,  Q.1{.  18  rf  ii)  ,1  c   r    C 

|Ins.Acl,  1875,  sec.  m.      '"""•'"•"'   ^-   <-   <ic 

LXV,  Sai.k  ok  Estate  in. 

314.  Where  an  a.ssi^nee  proceeded  to  the 
jale  01  tiie  real  e.state  of  the  insolvent,  the  ter  s 
tangone-loiiith  cash  at  the  passi,,,;  of  the  |e  1  ' 
that .,,  fifteen  days  alter  •sale.'aiid  t  ' '  ft  e  I 
|e, oner  was  refused  «t  the  sale  unlel  1  e  p  ' 
JlOOdown,  which  he  was  unable  to  .lo,  a  , d  t  e  ' 
pronerly  was  adjudged  to  the  nex  '  1  h  r 
bidder-//,./,/,  that  the  action  of  the  ass^.  .^ 
™-s  Illegal,  and  the  a.ijudication  w  .s  s  t  f« i  ' 
hith  cost.s   apinst  the    assignee    personal 

Ik  w       '  ,'"'■  ^'^''  J*^75,  sec.  75. 
L:  hi,    ,,       ''f  '""""^  "'  "'I'  insolvent  is  sold 
5«iW6c  the  creditors  are  not  bound  to 


f/eUt\,  /■^^'■'^^•'j"  """.restate  and  ,%ec(,sl 

•■S;i;'n;:.'!;;a;::;;;^:;-:';;l--;-ea„o„iy 

"'IV  m»nnereal..i.i.,     I  ;•   ""'',"'«■  property   m 
of^heirl-h'srr  «;;''''•'■' ^;;'''f   '""'''<^^^ 

i..rA'ct.iH7jie':i-''^"'''"''*^'     ^-   ^' 

'«'i^!iofamlam;;t''';-'r^'''«  pi-^'i^^ed « bin  of 

(■'•orii  t  le  ni)„  r     I  .V  f""'"  "*  Montreal 

•'ill  HI  h     1  eost  n    l',l''':'""""'  ("'■'■^'-''io..of  the 

;i-'nu,shi;::;;;'::!y;-i;-i''-'-''l';/fto 

trustee  iweipt  therefor  \  i  ''''"'^  a  bailee 
placed  on  .heoceL-'  ,,../v.  -Tp/''"  T''"'''  T^ 
'"■  LiJin-  received    m;     1.  iVT!  •"'"'''  "^'*  ^''" 

ces  which  at  on,...  ,l;  ,.  '*-"  ''-^  '"'  '"'wailvan- 
!"•  I'eir  'at    he   i   ,        ''T"''"'   '"  '""   '"'-iness, 

;i  rniiiiiuient   makinj; 


a»av  with  the  i,roi,e.-n  """"""■'.t   making 


I'XVir.  Skrvick  in-. 

orSe4Si;S^';r  '"!"'V"   "-i«nment 
.-cibed   bv    h,    \'  i'"  '.'"'  '"""""  P''«- 

H'i^oanotC  's' :  ;:.r''''''^'°'' 

-1-    ..solvent   as   wc'u    as"  '  '' .[ir""'' "P«" 


assignee. 
17  L.   C,   J. 


l-\'Vnr.    .Sr.lTlSoK  r.VSOl.VKNT. 


LXVI,  Secretion  in. 

•'16.  Where    the   insolvents    lm,l    >.,„!> 

K|v™atanieeti,K  Xif.irJSJr""''  "'  "'"  "«'lltorM, 
l-'l'»ne  tlie  mi  „;,,,'/ ;'ill5«^'''.;'">"»lsli,  impair,  or 


I  ""'■""lerthisscrion   nl,"^,    '   ."""^  *""«  "f  "■«  entate  ",, 
I  roa estate.  t\  .','^1°.  bup   io,*^''  "'"  '"'"  ""»?  •■■"'"PriSe  I 


LXIX.  Tk.vn.skkr  uv  Ixsor.vEXT. 


'vev.  I  e  J^e,f    40  t)   »   lai.-,      r        -"'""ler,  i 
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INSOLVKNCY. 
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UlccD  by  other*  of  hi*  crwlitors  a«;aiiist  the 
gOixlii  of  thi>  PHlHte,  whitih  wa«  o|)|)oh«(1  iiv  tlie 
tranHferrcs — //tW,  ruverninn  the  jiidf^inent  of 
tlic  court  Ih'Iow,  that  wuch  a  trHiiHli-r  iimnium 
honorum,  iiiHilt-  \<y  a  trader  while  notorioiialy 
inaolvcnt,  wa^*  at  coinnion  law  and  accordiiij?  to 
the  principloH  ot  the  lawof  cotmnerce,  eHpeuiaily 
under  the  edict  of  Ileiiry  IV.  of  France  of 
l()09,al.Noluiplv  null  ami  void.  Cummiiuf  et  nl. 
k  Smith  ft  al.,  f)  L.  C.  J.  i  St,  10  L.  C.'lt.  122, 
Q.  B.  18ti0i  lo;)2  et  Hen.  C.  C.  k  Inn.  Act, 
1876,  eoc.  130  crvff/. 

32.').  And  in  aiioiiier  case  in  wliicli  llie  insol- 
vent inaile  u  voluntary  aHMijjniuent  of  iijg  estate 
andefleclH  to  two  of  liin  creditors  by  deed  ol  trans- 
fer on  the  condition  that  all  tliecrediU)rs,  parties 
to  tlie  Harne,  should  j^rani  a  lull  and  tinal  dis- 
charge of  their  claims,  and  the  plainlills  retuse<l 
to  ^coine  parties  thereto— Z/^cW,  on  tiie  contes- 
tation by  tiie  declaration  of  tlie  transferees  as 
garnishees,  that  the  transfer  was  void  ami  in- 
operative as  regards  the  plaintiils,  and  the  gar- 
DisiieeB  would  be  held  to  make  a  new  deolara- 
tion  stating  what  they  received  under  the  tra  s- 
er,  Ac.  Afacfiirlane  et  al.  v.  Mackenzie  et  al,  6 
L.  C.  J.  116,  y.  B.&A  L.  C  .1.  1G3,  S.  C.  185H  ; 
lus.  Act,  187.5,  sec.  49  et  k(<j. 

324.  And  where  an  insolvent  trader  made  a 
transfer  of  his  moveable  and  immoveable  pro- 
perty to  iiis  brother,  a  sailor,  who  afterwards 
eieouted  a  lease  of  the  property  back  to  the  in- 
solvent—//«/</,  that  the  iraiisl'er  was  fraudulent, 
•8  the  brother  iiuist  be  presumed  to  have  been 
acquainted  with  the  circunisianceu  of  the  insol- 
vent. Masson  et  al.  v.  McGowan  &  McCwan, 
2,L.  C.  L.  J.  37,  S,  C.  R.  1866  ;  Ins.  Act,  1875,  sec. 
136  et  seq. 

.325.  An  insolvent,  to  whose  estate  one  Sauva- 
geau  was  a88ij;ned,  on  the  10th  of  August,  1866, 
transferred  to  G  certain  sums  of  money 
owing  to  him  a  year  before  he  became  insolvent, 
and  made4in  assignment,  and  the  iranster  aU)ve 
mentioned  was  only  served  on  the  debtors  a  few 
days  prior  to  the  assignment.  On  aiuion  brought 
by  G  on  the  claim  eo  transferred  lu  him  Sanea- 
geau  intervened,  and  G's action  was  dismissed  in 
the  Superior  Court,  but  maintained  in  appeal, 
where  the  judgment  of  the  court  below  was 
reverse.!.  Gauthier  &  Sauvaqeau,  1  K,  C.  24^, 
Q.  B.  1871  i  1571  C.  C. 

LXX.  Undce  Prefbrencb,  see  FRAi'Dri.ENT 
Preference. 

326.  Proof  of  undue  preference  in  insolvency 
does  not  constitute  secretion  or  making  awav 
T»fith  property  soas  to  justify  a  capias.  Emmanuel 
et  al.  &  Hayens  &  Hagens,  6  R.  L.  2u9,  S.  C. 
1864;  797  C.  C.  P. 

LXXI.  Warranty   of  Debts  Sold   by   As- 

SlONEE. 

327.  An  assisrnee  who  sold  outstanding  ilehts 
due  to  the  inKOlvcnt  under  the  44th  sec.'of  the 
Insolvent  Act  ot  ■H69,  accord  iig  to  a  schedule 
exhibiting  the  or  iinal  ai'iount  of  such  di^btx, 
without  deduction  ni'  iiivnients  received  hv 
the  assignee  on  account,  was  held  l>ound  to 
account  for  and  to  pay  ovi  r  lo  the  purchaser  of 
such  debts  the  full  amoui.  of  the  payn>ent9  so 
made,  notwithstanding  tlmt  'he  conJitiou  of  sale 


<leclared  that  the  nale  wa*  made  withniit  ig. 
guarantee  whatever,  or  any  warranty  uf  at, 
kind  or  description  whatever,  so  mucli  ho  ifcii 
no  warranty  was  given  that  the  debts  li*!  ,.,v, 
an  existence  ;  ami  notwithstanding  also  the  amli- 
ence  at  the  *Ble  were  informed  by  the  aiictiotiKf 
that  dividends  had  lieen  paid,  ami  (li(«  i),, 
amounts  in  the  schedule  were  tlie  wm^ 
amount.s  without  deduction  of  such  cliviileii,{) 
and  notwithstanding  also  that  the  total  uinonoi 
fMiidfor  such  debts  was  only  a  few  lolliirii,  »|| , 
the  [layments  in  question  amounted  to  more thu 
I'iOO,'  L(^fondet  al.  &  Hankin,  IH  L,  C  J  «' 
y.  U.  1874.  ■' 

LXXII.    Who  Are  Subject  to. 

328.  The  insolvent  had  at  the  time  (if  him 
signment,  and  previous  thereto,  ceased  to  cam 
on  trade— //(;W,  that  the  assignniem  made  bj 
him  was  of  no  ellect,  and  would  not  euiiile  Jiin 
to  the  benefit  of  a  discharge  under  the  Innolvdi 
Act  of  1869,  as  regards  the  claim  of  the  coniw- 
ant,  which  had  arisen  some  time  after  the  inso. 
vent  hau  ceased  to  trade,  t  Villaitmn  in n  i 
Sauvageau  &  Villeneuve  &  ThumuK,  :\  U  L  tf 
8.  C.  187'..  ■■ 

329.  But  a  per»jn  who  has  not  enjiagcl  ;i 
trade  for  three  years  is  still  subject  to  tie  provi- 
sions of  the  Insolvent  Act  in  respect  to  debts  con- 
tracted in  trade,  and  wiiich  are  ctill  imsetiled.: 
Buchanan  &  McCormack  et  al.,  19  L.  C  J  !i 
1873.  "■ 
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LXRUHANCE. 

I.  AoainstNkolioenceor  DisHooi-'-iTv  330 

II.  Agency  in,  ;w1,  3.i2. 

III.  By  A(;tNT,333,  331. 
1  V.  By  M'  ktoaoke,  335. 

V.  Chaniikof  Risk,  33b. 

VI.  Commercial,  337. 

VII.  Communications     Be',  wtt.x    Coiupajf 
ANi>  Agent,  338. 

VIII.  Conditions  of  Policy,  ;i;;y-34a 

IX.  CONSIDERATJON  FOB,  344. 

X.  Division  or  Loss,  345. 

XI.  Duty    on,  see  MUNICIPAL  CORPOR- 
ATIONS, Power  of- 

XII.  Extra  Pmemiuh,  .346. 

XIII.  Fire. 

Change  of  Risk,  347. 
Claim  for  Loss,  348-351 . 
Concealment  in,  352,  353. 
Conditions  of  Policy,  354-3(),!. 
Double  Insurance,  364. 
insurable  Interest,  3ti5-370. 
Interim  Receipt,  371,  372. 

*Aiitl  no  warrantv  m  to  tlie  goii,|fiiithoftlioi)iii|«* 
rhnll  !t'  •■i.\»t«il  ly  »uch  »»le  .-iml  cjoiivoyimce,  notera 
that  I  he  (If  1)1  i»  due.     ins.  Act ,  IHJ,"),  .sir.  6ll. 

t  But  no  prooeedliigo  in  liiiuidaiioii  »h<ll  be  Wku 
fti(3.n^t.  st-rsi.sr  ^.tia^.!  t-jKrii  any  drbi  ■■'  -icbiacjittfr^' 
nfier  he  has  ceiiBed  to  trmle.    Ins.  Aot,  1875,  m.  I 

J  All  [KirHons,  .o-purt 'erBliiiw  '-r  «irapanle!  lutinj 
been  trad'irs  is  aforesaid,  and  hiiviu({  im-urredilekm' 
Bucli  wliti'h  have  not  been  burred  by  tlie  3t»iut«lof  lfn»> 
Btions  or  prescribud,  shall  be  held  to  be  traiien  »ltto 
the  ineanhig  of  this  Act.    Ins.  .\ct,  1K75,  Mf.  I. 
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e  WM  made  witlinul  lo, 
or  any  wurriuitv  uf  ai , 
lialever,  «o  niiidi  no  it)j; 
ri  tlia^  ihe  debts  lnnl ,.(,, 
witliHtftndiiiKalN()i||,.ftui||. 
nforiMPd  \<y  the  iiiutiOMfr 
lifen  pai<l,  and  iIim  i|„ 
ediile  were  tlif  unt^m, 
uution  of  s\u;li  dinileiH-, 
ulso  tliiit  the  loiiil  mil mo! 
w  only  a  few  li)lliir«,»|i:, 
ion  airioiinted  toiiiiireilm 
&  Jiankin,  IH  1;.  cj.ii; 


Subject  to. 


LinbHity  of  Iitiurer,  373-376. 
Minr'preatntatioH,  37ti, 
Solice.  of  Claim,  .■I77. 
'        I'olkti  of,  378-380. 
I'mofiii,  Ml. 
Highu .,/  Insurtr,  382. 
SUtemml  of  Jjosn,  383. 
Tr(innfer  of  I'ulky,  ,{84,  383. 
ViuUitiun  of  I'oticy,  38(!,  387, 
XIV.  Fcjbw  ok  Contract,  38H. 

.XV.   IllK.NTITV  OK  I'koI'KRTT,  3-^9. 

XVI.  IxsdKAHi.K  Intkkkst,  390-393 

XVII.  I.MKRKST  O.N  Claim,  39J. 
XVIil.  Intkriji  Uk(;kii't,  395 
XIX,  Utt. 

Claim  of  Wife  In,  39(i. 
V HKtalment,  397. 
Eeemptivu  of  I'olicy,  398,  399. 
Mmrtjiresentitlinn,  400. 
Proof  of  Aye,  401. 
Ti-mnfer  of  I'olicy,  402. 
Wlie.re  Action  on  Armen,  403 
.vX.  Los.^,  404. 

XXI.  Marlvk. 
A^amlonment  in,  405,  40G 
//'/  Aijenf,  407. 
«y  TniKtee,  408. 
Iinnnihle  Interest,  40'',  410. 
Liiihiliti/  of  laxurcr,  41 L. 
yV/r//<;/',412,4l3. 
Riijhti  of  Insured,  414. 
.Smyy  ,V  Damayed  Goods,  415. 
niirniiitii  in,  4l(i-422 

XXII.  I'ul.'lClE.S. 

Intirpretution  of,  423,  424. 

XXIII.  PowKK  oi.' Skorktarv  ok 

fe'125. 

X.W.  Rl,i(tr.S      „K    iN-HtlRED       WllKRK     '     ,w 

|i'in'l{EHi'ii.i).42(i.  ^ 

XXV  .Sekvick  ok  Company,  427. 

VVl'h  ^';'"«>"'*''"N  OP  lNSURfR,428 

vvr  ,,  ^'V*''-'*''^'*  "*'.  429-431. 
WVlll.  WAimANTV  i.v,  see  Poi.iciE.s,  Lvter. 
i  rnriox  ok.  '  '•^'■•»- 

LVIX.  U'licN-  Void,  4.12. 
XXX.  Wukut:  I'ayablk,  433. 

I.  .ioUNST  NK(iLlCJKlfOie  OR  DiSHOSESTV. 

.10.  Where  a  hank  nmnager  had  allowe.1 
l<.er^ra(t.  ,v,ti,o..t  .eour,iyr  and  Ic^h  wa' 
l-'ccamu„e,l  tl,erel.y-//e/,<.  reverHwijr  the  ii.Z- 
In.en-o"l';c,o„rt(^low,   that   this  v^s  an"'    rf- 

i-ei'ig  ihe  bank  agai.wt  Huch  loss  as  n.izht   be 
liTf""'   to  ,,    "by  the   want  of  i   tSritv 

■«Mre,  II  tie  opinion  of  the  court,  the  inanacrpr 

II.  AOKNCT  IN. 

■^'M  a„ap|.,of^^„^^f  insurable 


Compakt. 


INSUKANCB. 

HUed   for   i,.,ioi.  .  .     '      ,'v '"""'■* '^t'"'*  Knee 

In^own  na    e     /of  "''*^,^''''''.'^^  -""""^'l   i" 
and  cons  «,",!    |  "  '  T V  ''«'"?'""«  '<>  """Iher. 

""d    then    he  !  ,.n^    l„^''  "'""'*'""'  t"  f«=over, 
proves  h  ni  ell  u  Z'^  "'""'^"'  '"  ""  ^^^  as   he 

'If     Uv  AOENT. 

o«^;'S;d:iS:^;:!.:s^-;t^-;;pa"yKaveh.s 

•■"f  Ihe  Hiune  debt-V/    ]   thaT  th^  n '  1    "'^""^'^ 
pany  wan  liable  i,.  a  direct  act  ./Ti"'''^  ""'"■ 


Comp'iiiy 

••■•*■■  But,   in  an  action  on  a  noJiVv  nf  «..-• 
niHurance-//eW,  that  where  aCYei^s  i^,^~'? 
by   an  au:ent  duly  authorized  therfhf.KJ     ^'* 
'-y   recover   i,/his  own    „a,      '"y?^  '"^«^."/ 

28l!  p"L"'''/;|?l''"'"^«"i'  ^-^^^rf"^.  19  L.   c"j. 

IV.    Bv  MORTGAOKE. 

Hmf  i,.t„r  >     .    "®*^reditorM   Hecuritv  anr) 

tnat,  If  before  action  broiii/bf   n,.  t>.   1 1      v  j  »na 

«S:  ^:l''wr;!£  -'"- ^^ 

recover.     jra«Ae*^,o°  &hTmHe^n   A    ""' 


V.  Chanoe  or  RisK,  aee  Fire. 


ted    by  changes  which  increase  the  r,sV  in    he 
&   The  Z.^P^-'' ^P'''""'  I^'^d  Company 

VI.   COMMKBOIAL. 

"Uerest,  (  Irvine,  1  Rev.  de  Leg.  47,  K.lJls T2470  ?c: 
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VII.  CoMMiNiCATioNs  Between  Company  and 

ACENT. 

338.  In  an  ai'tioii  to  recover  premium  of  insur- 
ance— Held,  that  ilie  communications  between 
the  company  and  its  agent  were  privileged  if  they 
formed  part  of  tiie  preliminary  investigation 
which  the  party  maile  with  reference  to  the  case. 
The  Pacific  Mutual  Insurance  Comvani/  &  But- 
ters, 11  L.  C.  J.  3i)'J,  S.  C.  \>*7:\. 

VIII.  Conditions  uf  roLicv,  see  Fike. 

339.  If  a  cor  on  laid  down  by  a  policy  of  in- 
surance requi  .liat  in  the  event  of  loss,  and 
l)eforc  payment  thereof,  a  certiticate  to  be  pro- 
cured under  the  hand  of  a  magistrate  or  sworn 
notary  of  the  cily  and  district,  importing  that 
they  are  acq.iainted  with  the  character  and  cir- 
cumstances of  the  persons  insured,  and  do  know 
or  venly  believed  that  they  have  real Iv,  or  by 
misfortune  and  without  Iruiid,  sustained  by  fire 
loss  and  damage  to  the  amount  therein  "men- 
tioned, said  certificate  IS  a  condition  precedent  to 
the  recovery  of  any  loss  t'rom  the  insurers  on  the 
policy  ;  and  if  a  certificate  be  procured  in 
which  "  a  knowledge  an^i  belief  '  as  to  the 
amount  of  loss  is  onutied,  it  is  insufficient.  Scott 
et  al.  k  The  Pluvnix  Iii.simuiee  Cutiujauu, 
S.  K.  354,  P.  C.  1828 ;  2492  ,V  2569  C.  C. 

340.  The  delay  laid  down  by  the  rules  and 
conditions  of  an  insurance  conipanv  fornotifvin" 
the  company  of  the  fire  and  the  circum.staiices 
connected  with  it,  is  not  in  all  cases  absolute- 
ly fatal  to  tlie  right  of  the  insured  to  recover  in 
case  (pf  non-compliance.  Dill  v.  T/ie  Quebec 
Assurance  Compmii/,  1  Kev.  de  Leg.  113,  6.  B. 
1844;  2490  i  2509  C.  C. 

341.  Action  was  liruught  by  plaintifT  to  re- 
coverthe  insurance  on  a  houseand  outbuildings 
destroyed  by  fiie,  ami  the  delendant  pleaded, 
inter  alia,  that  the  plaintift  had  not,  as  required 
by  the  conditions  of  hi«  jiolicy,  given  notice  of 
hie  los.x  and  furnished  a  certiiicate  uf  three  re- 
spectable paitiei-  in  the  neighborhom)  certifying 
that  the  loss  had  nut  occurred  fraudulently," and 
it  was  proved  that  the  notice  was  given  but  not 
the  certificate— i/fA/,  that  the  plaintifl'  in  con- 
sequence of  such  umist^in)  could  not  recover. 
J{acine  &.  The  Kiiuitahlc  Insurance  ('<impan\j  of 
London.  «  L.  C.  .1.  89,  S.  C.  lH61  ;  2490  C.  (J. 

342.  Where  the  appellants  injured  a  steam 
vessel  belonging  to  tliv  re.<punileiit,  andde'-cnbed 
as  plying  between  Quebec  and  the  I'pper  Lakes, 
anil  a  form  uf  [Kjlicy  was  uKed  inie:;deil  more 
particularly  for  huusesand  buildings,  which  con- 
tained a  condition  :  "  'J'hat  if  more  than  20  lbs. 
"  of  gnn|)Owder  shuuld  be  un  the  premises  at  the 
"  time  any  loss  liapix'ned,  such  loss  should  not 
"  be  niade  good,"  and  the  vessel  was  destroyed  i 
by  fire  at  a  time  when  there  wa«  on  boa;  1  "lOO  i 
lbs.  of  gun{)owder  as  freight— //c/J,  reversing 
the  judgment  of  the  Queen's  Bench  and  confirm- 
ing that  of  the  Superior  Court,  that  the  word 
''  pri'inises,"  though  in  jiopular  language  signi- 
fied buildings,  in  legal  language  meant  the 
subject  or  things  previously  expressed  "r  referred 
to,  and  that  the  question  being  not  what  was  the 
intention  of  the  parties,  but  what  was  the  mean- 
ing of  the  word.T  they  had  used,  the  reasonable 
construction  of  the  condition  was  that  the  vessel 
should  not  cany  moie  than  20  lbs,  of  gunpowder. 


The  Beacon  Fire  and  Life  Insurance  Conimn 

6  Gihh  et  al.,  7  L.  C.  X  57  &  13  L.  C.  U  i 
P.  C.  1862  ;  2490  C.  C.  ' 

343.  A  condition  endorsed  on  a  i)olicv  of  iiiiu, 
ance  to  the  effect  that  no  suit  or  action  HhalH» 
sustainable  for  the  recovery  of  any  climn  imitr 
the  policy,  unless  commenced  witliin  r«ch. 
inonths  next  after  the  loss  shall  have  occiirreii 
is  a  complete  bar  to  any  suit  or  action  iiistnutej' 
after  that  time.  Cornell  &  The  Livn-jmlml] 
London  Fire  and  Life  Insurance  Comunm,  u 
L.  C.  J.  266,  Q.  B.  &  4  C.  L.  J.  13,  ,S.  f.  i* 
2478,  2490  &  2569  C.  C. 

IX.  Consideration  fob. 

344.  Action  was  brought  on  an  iii-man,.! 
claimed  to  be  effected  with  the  defendaiil,  biitf'l 
wliicli  no  policy  or  interim  receipt  IulI  l^, 
issued  by  the  company,  and  no  preiniiiin  iiaij 
except  by  note  payable  to  the  coinpaiu's  i,,,,, 
ager  and  endorsed  by  liim  to  the  conipanv,  k: 
which  had  been  dishonored  at  matiirily-/M 
confirming  the  decision  of  the  court  I.eLnv,  ik 
such  note  was  a  suflicient  consideration  to  siipm- 
the  contract.  The  Montreal  In.sunii,ce  r'-,w;,« 
v.  McGillieray,  2  L.  C.  J.  221  &  8  1„  C.  1!  fti 
Q.  B.  1857;  989  C.C. 

X.  Division  ok  Loss. 

345.  In  an  insurance  ca.«e— 7/('W,  llmi  in  lit 
case  of  certain  undetermined  qnaiitilu,-  ui  n-I.e;  | 
belonging  to  ditlerent  persons  daniiigcil  l,v  waie, 
and   sub.sequently  destroyed  by  tire,  each  ijl  ili( 
parties  interested  was  liound  to  bear  hi,',  innpor- 
tion   of  the  reduction  made   upon  the  iiiiiumi  I 
insured    by   rea.^on  of  the  lo,"s  caiiseil  hv  waw,  [ 
inasmuch    as  there  were  no  means  of  njceruin. 
in^    to    whom    the    ashes  dainawd    hv  waiB  I 
belonged.     Gi/mour  et  al.    v.    Diiilr  ei  «/.,  I: 
L.C.K.  337,  S.  C.  1861.  ' 

XII,  Extra  Premiim. 

346.  In    a   deed   of  lease   there  wa^  a  ciai«  j 
which   stipulated  "  that  the  ^aid   lessee  cliuiiiJ 
pay    all   extra  premiums  of  insuranoo  lliai  lli(  I 
company,    by    which  the  jireinisch  now  l«»i  | 
maybe    insured,    shall  exact  in  coii.*eqiifii«c! 
the  works  or  business  <lone  or  carrit'tl  on  liierfit 
by  the  said  lessee,"  and  the  les.^ur  hroiiirliliiclM  | 
for  seven  shillings  and  sixjieiice  per  ceiil,  wliicli 
they    had   been  obliged  to  pay  to  llie  iii.'iuraii*  j 
company,    and   the  difendant  ))ieailt'd  llial  li*  | 
premium    charged  was  the  onliiiarv  iireiiiiuii 
and  no  part  thereof  was   extra  pieiniiiiii  wilto  I 
the   meaning  of    the  said  cliui,-e— y/cM,  ilm 
defendant's  pretensions  were  nntoiinileil,  aiiJlte  | 
action  was  maintained,    r/utl  v.  Keun  d  c'.  i 

7  L.  C  J.  89,  1862. 

XIII.  FlHE. 

347.  Change  ofKisk.—W'Uvn'  a  (iro  iiisiirancf 
policy  on  a  building,  described  as  a  Jivfllinfi  j 
was  endorsed  to  the  effect  that  unv  cliPS*  *' 
occupation  by  which  the  ri.^k  is  iiicrcasfti  m« 
be  notified  in  writing  to  the  insurance  coiiipM' 
and  endorsed  on  the  policy,  and  in  <ii*ii" 
thereof  the  insurance  shall  lie  null  ami  voil- 
Ileld,  reversing  the  jtidgniciil  of  tin- rllri-". 


RANGE. 

i  Life  Insurance  f  ■omnm 
C.  j.57<fe  13L.  C.  Hi 

iciorsed  on  a  policy  of  Jniu,, 
.t  110  suit  or  actinn  Hhail  (c 
ecovery  of  any  oliiim  iir,,)(, 
30mnienced  witliin  riveht 
?  loss  shall  have  (icciirreJ 
my  suit  or  action  iiistituiw 
nell  &  The  Liver jiool  a»J 
ife  Insurance  Comjiimy  H 
4C.  L.  J.  13,  S.  C.  i«; 


jrought  on  an  irisura,,,-,  | 
with  thedcfiMiiiiiiil,  Imtf,; 
interim  receipt  lutl  fei 
nv,  and  no  prfniiiiin  |ia;i 
ble  to  the  coinpaiiy's  inai, 
•  liirn  to  tiip  conipaiiv,  |,t: 
oncred  at  iiiatiirilv-ftlj, 
311  of  the  court  heioiv,  ilil 
lent  consideriiticm  to  siippon 
mtreal  Insurmue  Cammt 
C.  J.  221  &  8  I,.  C.  1!  Ml 
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1-.— 'Where  a  fire  mmnm  \ 
,  desc'.ihed  an  a  MH 
ffect  that  any  dmi' «' 

the  risk  is  iiicreasoi ' 

to  the  insurance  coiiipan' 
i  policy,  anil  in  di'Wi' 
e  shall  he  null  ami  voi.l- 
dt'tiient  (iflliiTi'iirllrli', 
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|li  L  C.  J.  66  &  2  L. 
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I  touud  that  a»  int^media^e  chllje  o"o;!ZaK 

inito  a  vinegar  factory  had   bee.t  «ancSd  bv 

the  company,  and  that  the   risk  of  t  p  ^L^ 

wasnojjreater  than  tliai  of  a  vineL    fl^r'" 

\ampl>eU  &   The  Liverpoot riZilTFlIe 


C     I        T    90 

|o  a  ta^^  ""iX^^H^i^f  VY'''"^-^  ^y  fi-  or  ^^olen 
the  comnanv   did   uoil  The    fZlT^.  ""/   l^e  recovered.     Ilarru". 


change  of  occupation     to  a  tavern     u- 

uolice  to  or  consent  of  the  oomr,,.,,,',    jj         i  „      ^^ 

render  the  .olicv    void.   l!T?.'^^y."^"^  J^ot]  The  Lon,.n    &    j^^,^'    ^,.,^   ^^^^^^^^.^ 


Company,  10  L.  C..J  2^  S    ''./fil'"''  Z?,'!'™'"'' 

after  the  destr,  ctkin  ofTi.  '""''^  ■"'«  '"'""•'"' 
action  for  the  an  o  „".)!,'"'"""'"  ^'■'^•'-''f 
company  contest  I  L  '  l«"''a"ce,  and  tlio 
that's  /ooden  bti  ii,'^     ,';'P,"  ';:  '-  ^he  .round 

|«e8,  which    were  i      ,%  '  ^  '        ';  °'  "'"  '"""'"- 

348.  C7«m /or  Z,o,M.— Action  «•„.  i         ■  ''°''*'e'   "as  used    as  Iclu  \       -'"''^  °''  "'»«- 

recover  an  amount  due  imd  r   a  n,,  l^r^ '«'°   ''''  •'^'''^"'J"''t«-//^/ll  at  tt'.'"    ""'"'"^"'     '" 
insurance, and  the  .iefVndati  pleaj'e      iL*^    Are   .nent  on  the  part  of    |/e,  la  .Hrt' •"''■''  '""'=''''- 
he  loss  occurred  tl,r,.„„K  Vi. „.'''.'  !'"*'  '""ch  j  senting  that    .such  a      .t,'      ^  ^  '"    ""'  ''^P'-e- 

kitchen,  and  the  pi,  i'/'  7''   l.'"''    "^«J  ««  a 
recover      i.,...„.,,P""""'f;..tl'i'«'fore,   ,.„ui,|    not 


„..,,..,  o.,"uu  incufienuant  pleaded  tlatmupj. 
I  (J     he  loss  occurred  through  the   necrlpoTlf  i 

plaintif};  and  that  there  was  fraud' ml  L" 
hwe.r,ng,„the  plaintiff's  «latementof  oss  in 
'violation  ol  an  e.xpress  condition  of  the  nXv   n 

iheeHect  that,  "  if  there  appear  frat.d   in^i  ° 

•claim  made  for  loss,    or '^^l.e  swearitlgt 


recover.    liarsulmi    v.    The  n,„n,i    i 
Company,  15  L.  (J  V    \    »  r   ,Z'^'/      "-^"rmwe 
.   353.  Whereapar/vannlkVL'''*'  ^''^^^^^■ 

- ■.-—  -o'  'OSS,    or  fafse  swearing    "'    '"?'*''"^ '^O'-'Pany 'bra  polun- oVflT''' °^''''- 

afWrmation  in  support  thereof  the  nii"*^  "''   '*"/' ^™«  refust^d,  and   afteru.?,.?  '•''J'"'''''''''^- 

shall  forfeit  all    bene^  Z7e7s   '  h    'X''"^  ^  the   ainfcmm'a,??''';''^  '"  «"■ 

the  action  was  dismissed  with  costs  nf,'"*-^'      ''.''P"''^'  "''"'""t  reveal  ,U?o  1,1  1 '    '"'  'V***  *"^- 
made  that  such  claim  was      -^1  in,?/ PTT''<^ '''*'='°f'''^fir8tap^^^^^^^^^ 
lent,  and  that  it  was  made  f  r^     i*  ',  /™"'^'>:   r<^^er.sing  the  judirm^  i^.f  ,', 'l'^_^!'?'r-^^«W, 


made  Uiai  -ch  claim  w^^i^^^riSW^I  '"^  '^'^of  ti^fiU^l^  ^^^i^  ; 

::-;■  i ;!!  li^-.-^^^'^^^.'^e^S.^riif  E^'^i-i^^fer''""-  court-  i^^T^;^ 

.that  this  was  not  a  concealment  01 


i^n    a;;d  Ui^i    w^^  „,:^  Z'Z'"'  '™"'^'>  ,  r  •"  -• 

:»-^^oASaf^K::;:i  1^ 

Iclainied  over  £600  as  loss  bv  tiro  in  ,,  .P""Qt'tf  •^54.  Conditions  uf  I'lifnu  t  '  •  ^-  <^  • 
land  the  defendant  pleaded  that  the  wl'.nfT'''  '~'','^>'  ""^^'^  i»«"ra  c/^  f^;"  "  ;■"'  action  on  a 
iHiUered  l.v  the  plaintif}"  in  PnnL  ''°'-  '°'*-  '  '"  ^''^  body  thereof  nil  f"^''  P<^rmis.sion 
lire  did  iiot  exce,^  i3rro  and  .v'pn"''  ""^  '''"^  ""'''^^  "^  U  at  cX  ,7  ^  f''^«'"'''e  on  giving 
.f  the  over  cliarL-e  thev  !r:.t",l^-!.<^«'!l'''l»«'>ce    that  the  second  is',Hucem iT/ ?'''''-'''  /"   "'■**'^'- 

the  policy,  and  req  ril  /  'f  ''  '"  ^'Hlorsed  on 
companv,printed  on  ,1  5i  •  ''!  l'-^"'**^^-^  "''  ^^^ 
such'  no-tic'e  ie  gi ve  and  so.  1 1  ""^  '?""''>''  ""*' 
endorsed  on  the  d ol  A  >  "  *-''  "^'^O'"'  '"surance 
reversingTie  u,?,t'-';,r//''^''«'" 
a  notice'of  sucir  .  ,/• '*'"  '°"'''  ^«'o^^  that 
the  fire,  and  co  sem  ei  "n;';'""?  «'?"  '*'''^'- 
Hie.v  was  insuSt'C  .;"'"!£  'm  /'"; 
tire  Insnrawe  Com,>-,m     ?/  fi     /,      -^"'""^ 

«-^7;   ic  A  tied/  V.     77  e    fr.s7«-»'  /  '     •^• 
Company,  1  |,.  c.  J     7^   j^   c    ll'?   ^■''■'''"'■'""^'' 

conaitionwiai^Xtl/^rr"""^''?^--'' 

randeircnm;i;;,-;r',--f«V''V-"-'°^"-i'<'-^^^^ 

I  and  make  pro"    of'  t°  e  t,noZ  T''   '**^"'''  "'"'    «P^«'«'^  oCc  .0  ^  "  /l "  ^/^^        ' "",  "'"^  "-ade  no 

I" affirmation  and  bv  the^  i?.    "  ''^ciaration  or  ,  that  gruu,,,       77 '  ,  -^,'=''*''''  "'  ""■  '"si'red  on 

t-ch  other  riolt^/S^Vre'"'' "^' ^ 
''Pantherof.1,.,1   "     V°'  '"'='    '"■^''   or  any    policv-//e  /      ,,t  ' I,.  '    «r"^'"""    «''   'he 


£-£:;:  ;s§s,sS  His 

I  uch  condition  was  not  comminatofv   Im;' 

Ibe  carried  out,    where      '  '   ''"'*''"^^' "Ut  must 

Iproved.    nou^asIuL&'jtST'n    '"'' 

lfLr;n?a'sSei:rrii'^°^^'° 

|an,oiig.,totherconditions:  Crsons  insm!?'"*-' 

i'-tofth.;nrr^-.g-^i--- 


alile; 


E;?'a.emei,t;or;raUli  'Cs^ali' ha.^*l'  '''  '"''', 
I  ^y  the  procurement  w  ifnl  ap/  ''aPFned 

■"nivance  of  the  i ,,  vJ,  ^  '•'  '"^?"^  "■■  ^ou- 
'''lieyshall  be  eJl ',')/'"'''""='  ''«  «''all  or 
''•'''^  poll  ■  ■  am  1  r  ?'"  •**"  ^'"''''  ""Jer 
hd  actC  brill.  loH^f  '"'^'"g  "»"<en  place, 
U  the  court  ^eJTf"'!"""^  ?^  theins'ured 

|"«"fed  in  makin,,  i  is'la  ,„     //  7^  Pf '  °'"  ''"« 
railed  all  heJu  .Ji"!!.'\'r^H<^'  that  he  had 


i'ar««;A'.  77,    v:,"  "rV  ""'  '^°"ble  insuTanc 
L.  C.  J.  2Hi,Sc  i%i  ^"*'""«"^«  Company,  1 

pleaded  that   .  o  s.^'enHnt    mI ''     '''''''""a-'- 

b^^-jsrir?1'--r:nr£ 

I  e  eniiii,,)  to  recover  upon,  without 


$1 


U 
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-asserting  either  directly  or  indirectly  that  the 
};ood8  represented  by  euoh  balance  had  been 
destroyed  or  injured  by  the  fire,  and  giving 
nodetait  of  any  gomls  whatever,  was  held  insul- 
ticient,  and  the  action  was  dismissed,  Thomas 
€t  al.  &  The  Times  and  Beacon  Fire  Insurance 
Companu,  3  L.  C.  J.  162,  S.  C  1858 ;  2490  & 
2693  C  C. 

358.  And  in  another  case,  where  action  was 
brought  on  a  policy  of  fire  insurance  on  a  house 
described  in  the  policy  as  "  owr.ed  "  by  the  in- 
sured, "  detached  from  other  buildings  and  occu- 
pied by  Mr.  Godfrey  and  another  tenant,  and  the 
<lefendant  pleaded  violation  of  the  conditions  of 
the  policy,  as  the  houFe,  instead  of  being  de- 
tached, was  attached  to  other  buildings,  and 
instead  of  being  occupied  by  two  tenants  there 
had  been  four,  and  that  this  was  a  false  and 
fraudulent  misdescription  sufficient  to  ttvoi.i  the 
policy — Held,  maintaining  the  artiwer  of  tiic 
plaintiffs,  that  the  misdescription  on  the  face  of 
ihe  policy  was  immaterial,  inatmuch  as  the 
premium  charged  was  for  an  attached  house  and 
fiot  for  a  detaclied  one,  and  that  neither  at  the 
issuing  of  the  policy  nor  at  the  litrte  of  the  fire 
were  there  more  tenants  in  the  hou^e  than 
jatated  in  the  policy.  Somers  &  The  Athenaeum 
Assurance  Society,  3  L.  C.  J.  67  &  9  L.  C-  U. 
€1,8.0.  1858;  2485  e<  seq.C.  C. 

359.  In  another  action  for  insurance  the  com- 
pany pleaded  that  the  goods  had  been  removed 
after  the  completion  of  the  policy  from  the 
building  descriloed  in  the  policy  to  "the  building 
ID  which  they  were  burnetl,  without  the  consent 
<if  the  respondents,  anJ  a  consent  signed  by 
•  he  secretary  of  liie  company  was  produced  by 
the  plaintift'aiid  filed— i/eW,  that  this  was  sul- 
iicient,  and  the  plea  was  dismissed.  Chalmers  & 
The  Mutual  Fire  Insurance  Companu  of  Stan- 
stead  and  Sherbrooke,  3  L.  C.  J.  2,  Q.  B.  1858. 

360.  Action  was  brought  on  a  fire  insurance 
policy  covering  certain  mills,  and  defendants 
pleaded  that  by  the  policy  action  must  be  brought 
within  six  months  t''om  the  time  of  the  loss 
— Held,  that  there  was  no  prescription  of  six 
months  known  to  the  law  of  this  country.  Wil- 
son &  The  State  Fire  Insurance:  Company,  7 
Ji.  C.  J.  223,  S.  C.  1862  ;  2G90  &  >Mi  C  C. 

361.  Wl] ere  a  party  is  itisured  .  y  an  interim 
receipt  ol  an  agent,  who  declares  .ha',  the  insur- 
ance was  subject  to  the  "  conditions  of  the  com- 
pany's policies,"  a  failure  to  comply  with  the 
coniiition  of  the  preliminary  proof  of  loss,  and 
the  bringing  ol  the  action  for  the  loss  before  the 
expiration  of  Ihedate  specified  in  another  condi- 
lioii  endorsed  on  the  policies  usually  issued  by 
liie  company,  are  fatal,  and  the  p;irty  cannot  re- 
I'over.  Goodwin  «k  The  Lancashire  Fire  and 
Life  Insvninre  Company,  16  L.  C.  J.  298, 
S.'C.H.  187:;. 

362.  And  he.ld,  iii  appeal,  that  under  the  cir- 
cumstances, where  the  company  had  repudiateil 
the  insuiaiue,  ami  had  nivcr  Mailed  the  polity, 
anil  tlieir  own  agents  liad  t-stitl.h.siied  the  value 
— i/eW,  that  pieliniinaiv  pnx'i  of  lo'S  was  un- 
necessary,    lb.,  18  L.  C;  .1.  1,  Q.  li.  1872. 

.363.  VVheieapolicy  of  fi'e  insurance  contained 
n  condition  to  the  et{<'.  tluit  iiie  ■•X'nij'Stvy 
would  not  be  answerable  lor  any  loss  or  damage 
I'y  fire  occasioned  by  earthquake  or  hurricanes, 
-or  by  burning  of  Ibrects,  and  that  the  policy 
•'liould   remain  suspcndi'd  iind  of  no  eft'fct   in 
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respect  of  any  loss  or  damage,  however  caused 
which  should  happen  or  arise  during  tlie  eiiit 
ence  of  a.iy  such  contingences — ifeZ(i,  tlnttti 
condition  was  valid,  and  that  in  order  to  exempi 
the  company  from  liability  it  was  only  uece.sMrj 
to  prove  that  at  the  time  of  the  loss  tlie  neigk. 
boring  forests  were  burning.  The  CVrnmerflaj 
Union  Assurance  Company  &  The  Canada  /ro, 
Mining  and  Manufacturing  Company,  1. 
L.  C.  J.  80,  Q.  B.  1873  ;  2580  C  C. 

364.  Double  Insurance.— Vi  here  plaintiJi 
brought  action  for  £875,  insurance  on  {.'oodsfe. 
troyed  by  fire,  and  the  defendants  pica  led  ilm 
the  goods  had  been  insured  sulwequently  inn. 
otiier  company  without  their  knowled^'e  or  cob- 
sent,  by  which  the  policy  issued  by  them  becaiw 
null  and  void,  relying  on  the  4  VVil.  IV, cap. 3,1 
sec.  23,  which  says  :  "  Tiiat,  if  any  in«nranceot 
''  any  house  or  building  shall  be  iiuiilc  witbtii 
"  company  and  with  any  other  insurance  com 
"  pany  or  office  or  person  at  the  same  time,tli( 
"  policy  issued  by  the  company  shall  bevoil 
"  unless  such  double  insurance  shall  jiavetet 
"  agreed  to  by  the  directors,  and  their  combi 
"  to  the  same  signified  by  an  endorsement  upoi 
"  the  policy  signed  by  the  president  aiiil  mm 
"  tary," — Ilela,  reversing  the  decifiuii  of  tkt 
court  below,  that  the  defendant  had  udiluced  nt 
satisfactory  evidence  of  the  allegation.?  of  stij 
plea,  and  the  appellant  had,  therefore,  a  riglitii  | 
demand  the  sum  in  ques'ion.  C/iatmers it  lii 
Mutual  Fire  Insurance  Company  uf  UtamUi  \ 
and  Sherbrooke,  3  L.  C.  J .  2,  Q.'li.'  im. 

365.  Insurance  Interest. — A   bona  Jide  eqii- 
table  interest  on  properly  of  whicli  the  lep:  [ 
title  appears  to  be  in  another  nmy  le  ineurri  | 
provided   there  be  no  false   aftirniation,  reprt 
sentation  or  concealment    on  the  pan  of  il*  I 
insured,  who  was,  nevertheles.i,  not  (.bligedi«| 
represent  the  particular  interest  lie  had  al  tin 
time,  unless  inquiry  were  made  (ly  the  iiisurei:  [ 

Whyte  &   The  Home  Insurance  CumpuM,  li 
L.  C.  J.  30,  S.  C.  1870 ;  2486  &  ^571  C,  C 

366.  And   such    insurable    interest  may  l«  | 
proved  by  parol  evidence,    lb. 

.%7.  A  chirographic  creditor  lias  no  iii8ui*| 
ble  interest  in  the  stock  of  his  deUor.    //u«(v 
The  Home  Insurance    Company,  3  R.  L  &■  \ 

5  C.  1871;  2571  C.C. 

368.  The  purchaser  of  a  mini  her  of  Urreli  0!  I 
oil  not    yet  actually  identified  and   gepantti  [ 
from  other   barrels  of  oil  where  it  was  ftorei. 
has,  nevertheless,  an  insurable  inteiest  aspfr  I 
prietor  of  the  oil  he  has  piircliused.   .tfiiMeuW  | 

6  The  Royal  Itisnrance  Company,  lii  L  C.i 
45,Q.  B.  1872;  2474  &  2571  C.  (''. 

369.  And  in  an  action  for  tlie  recovery ofll* 
insurance  on   oil   which    had  been  stordl  in 
warehouse  and   iielil    by   wiirelionse  receipt- 1 
i/eW,  sutficienl  iu  establish   that  ilie  goods  ol  | 
the  character  anil  of  the  quantity  claMiii^»«' I 
actually    in  the   building  where  the  (!Oo>l.''»w 
stored  at   the  time  ipt  llie  lire,  wii limit  pro'j'n 
the  aciuitl  identilicaHon  of  the  iro'"!."  ilewtol 
in     the    waiehoii.'-e    receipt.     IlVkwi  A'^* 
Citizens''  Insurance  Companu,  19  L.C.  J.  n* 
(4.  B.  1875;  2474  ^2571  C.C. 

;-i7n,  Asid   r.  \m:\:U'v  af  .such  receint  a*  mI* 
teral  security  lor  advances  nuiy  recover  tliffW  j 
as  possessing  an  insurable  intere.'^t.    lo. 

371.  Interim  Receipt.— k\^  iiiMiraiice  a( 
granted   an    interim    receipt  in   the  folio»"i|| 
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(crmi".    Received  frotii   Messrs.  Ton<rh  A;  VVal 
luce,  Coatioook  P.  0.,  Coaticook,  ti.e  slim  of  )l!20 

'?«  "';*P^,""""' .[o--  ■*"   i"8urance    to   the' 
ntenl  o   $2,500  o.i    the  property  described    in 
tiie  app  icatioi.   of  tins  date,   ffo.  so  and    s" 
..ihject,  however,  to  the  approval  of  the  Board 
«fDit«ctorflin  loronto.who  shaP  have  power  to 
rancel  this  contract  at  anytime    .vithi,,  thirty 
.la^x  from  this  date,  by  causing  a  notice  to  (hat 
etiect  to  he  mailed  to  the  applicant  at  the  al,ove 
,«Ht  o(hoe-^«,,  ,  reversing  the  decision  of  the 
court  below  (17  L.  C.  J.  305,  S.  C.  R  )    that  a 
notice  by  the  company  cancelling   the  contract 
,>,a.led  to   the   anpheant  at    the    Toronto   pos 
olficewi  Inn  the  thirty  days,  but  which  did  no 
iirnve  at  Coaticook    in   time  for  .leliverv   until 
aiwthe  fire,  had  not  the  effect  of  cancelhn.'  the 
lu,n:^,^<:e      lough    etnl.   y.     The    Prorhcia/ 
hmiranceCompaiii/  of  Camda,  20  L.  C.  J.  1U8 

H72.  And  in  another  case  where  the  ahi.lica- 

•jionwap  accepted,  siibjecl  to  the  (ipv    .yJltnl 

.!,ead  ofhce,  and  the    applict-.'    „  !j  „,.;,'       ', 

iNtmm  receipt  for  prem in, r.     ,  andthe„i'o.| 

perly  wa!<  shortly  atttrwar       :  ,  ;.  ...,i  i...  J'l 

iW^,  that  the   inailingo  .  J.icc'fron  "^ 

■ii.d  maniyerof  the  company  to  a  local  a^.e, 

Lrlimng  lie  ri.k,  b.'fore  the  fire  occurred:  b 

;|iHcli  oiilv  reached  and  was  communicate^!    o 
e  insured  atter  the  fire,  was  insuHiciei  ,    a,  I 

hat   the   liability    of  the    company    con    n 
umil  cominuNK^ution   of  such    refusal  ..eacl  • 
!  leii^iin.!      G„odwi.  V.  The  Lanc.h/i^^:^; 

:i".l  Liillii/i///      of    f usurer— In 

.'ainst  tire  the  insurer  pavs  t he  a.   ,,mm7"';""'^'  i  ""''"'■'    "'"'    '''■ 
l"^^whiohdoes„otexcm     h    u.r,     1,      ''"H^^"""'  *"  Uu'  s 

Hiioiigt,  the  goods  insure    le  of   ,""  t.     v'.l'''''  '  "''^'^'^' 
l'uhlie&  The  Quel,.,.  Fire   Us^nSaTr  "• 

;!M.  Under  the  terms  of  the  contract  between 
|t..e  lumirersaiid  insured,  whereby  the  inCer   , 

luUle  tor  loss  lu  the  insured  \w  crn,.,)„     . 


IXSUKAVCR  epg 

(^^a,.^,7L.  C.J.  223,  S.C.  1862,  2485  et 

inSnS^fSSri"  rr^°"  ^-^  «- 
fraud  and  -alse  sta  e>,  „   '  ""^''f'f "^^''ta  pleaded 

"ot  give  not  ce   amrn    ^  '""''  ^'"''  P'^'ntifFdid 

requfred  by  U  ettin     ,,,        "'/i' ■'    "*■,  ""^  '"««  '^^ 

statement,  but,  in  ai  sw„r  /  ..  ■'',"'"'  "'"  *»'«« 
as  to  whethe  lotic "rnd  in'fo  ','  ';"''"'  '^'''^^''o"- 
to  the  .lefeiKiaiusa nd  ei  ft  'T'!?"  ^^^'-egive.i 
"we  consider  the  claim  .'i  ""-^  answered 
iorm"-Ifel,/,  •Iversi  "  ,' 1"'"'  ^"'^"°^  "'  due 
below  (:{  C.  L  J  1  Jh  i  /["'  1"  ^'"^  «<""•' 
"ot  pleaded  to  the  fonuf^'t'"'"'^";']'  I'^'l 
thereto,  that  these  w    •,  1     .         .  '"  -"'  "''JP«ted 

ert'c::;d''Sisf7l.;;r,:;;n""'"^"«''"'^'fi- 

covers  noi'^only   t lo'e    '        'V"V""-^'  ,"''  «°«''^- 
l'"t    those    depos    "f   s  ;  r      "',  "'   "'«   'i'"^ 

o-;'ltuI;r::t''ow:r';;;''tr:-^'''-''^'-''^''f^ 

.--.ces,n,e,.,.-.    .MreceiZiol^f^r^i^^^ 

lied  of  one  MhMleton   ha  I   been 

'l.ereou.aud^sa':;':;:;"'.''^   '"'''.'""''-'''--- 


rred  to 

-^.ed -his  iosl'tS't[r';:r ''''■'-'-■ 


^■;j^«''..  10  L.  c.  .r.  2277^  crij,;;;;"^;;;; 

•1:5,  The  plaintifl' obtained  jud.Mnent  a-nnsr 
l«'"r«i,  iiotw,il,st,uidin:.   that    1 


teruis  above  menti^neX'^;;;:;.:';' ;!;;,'%.!''" 


(^    i! 


or   a 

-ynre  ,h,.  sau.  ,r'b;;',:;;:H:;i:'rt;^^ 

.  Hdsp..,a||y  so  when  the  condi.K,  !;;'''' 
iiitil  Mich  proofis  made,  no  ri,r|,t 
aee.rne.     Lafon/e  v.  The  L,      ' 


.■lent, 
lllat, 

'f  ilCtiollsllill 


accrue.     rMt'on/e  v    7V„/  /  •      "  "  """  ""'all 

>>''^-.     /I'il/ht.'i  lit'  liillli;i,-  \    1  1 


party 

not     ill- 


I**  A'/«/^<  /,/,;  Fi,..  ,     /   r"/    '^^   'n-t.rance 


■■■-.,  to  winch  defend, 


KS74. 

on^a^liiS;;::;::^;^;';;;-]:;^;;;^ -^  ''-"^''^ 

"Ot  been   tuade    witnin  ilv  'on        ^""1'    '''"' 


h'a'.«„,  onthegrouS'^j'tP^'^  "-'•f  e-  fc:::!.  ^  £  JfeXfr^'V '-"'^  " 

r«er,al,  V<L'    ["'fe  '?;'     T    1»ite    t\C."**-^''-^^-C-J-22d,S.   C.  1«02,  2J7 


V'    The  State    Tnsurmce] 


t  ,-^ 


384.  Transfer  of  Polie,,.  -A  ,„ort;;a.ree, 


with- 


MM 


^59 


INSUHANX'E. 


out  con.'ent  of  the  iiiort;;agor,  tniiisfprrod  liis 
tiiortiiage  toulliii  '  puny,  Ijiit  iiefilt'cloil  l(j  tians- 
Cer  tiie  jiolicy  of  .  siiniiict'  lii'ld  by  liini  on  ilie 
property  iiKirt>;a^t'cl,  uml  the  property  vvii.s  ileH- 
troyed  by  tire,  and  he  collected  the  ilisuraiice — 
Held,  tliat  the  iiuprtj^agor  was  entitled  to  claim 
a  discharjje  Ironi  the  tnurt{,mj;e  from  the  perwon 
to  wiiotii  it  was  transferred,  especially  wliere  lie 
had  himself  aided  the  mortgagee  to  draw  the 
amount  of  the  irjsnraiice  money.  Robert  et  ux. 
k  McDonald,  19  L.  C.  J.  90,  Q.  B.  1874;   257G 

385.  The  sale  of  property  insured  does  not 
transfer  to  ilie  purcha'^r  the  policy  of  insurance, 
without  a  tran.-fer  of  ./iv  policy  and  consent  of 
the  insurer.  Furgieetdl.  &  The Foi/al Insurance 
Compani/,  16  L.  C.  ,1.  M,  Q.  B.  &  13  L.  (J.  J.  9, 
S.  C.  1872;   2-183  <fe257>i  C.  C. 

38().  Violation  oj  Volicij. — The  plaintili's  ef- 
fcted  insurance  on  premises  described  as  being 
occupied  by  them  as  a  boniled  warehouse  and 
by  their  tenants  as  offices,  and  sublet  part  of 
the  premises  to  a  common  warehouseman  and 
used  for  the  storage  of  goods,  and  also  etlected  ad- 
ditional insurance  on  the  property  insured  with- 
out giving  notice  to  the  insurers,  ae  reijuired  by 
the  conditions  endorsed  on  the  back  of  the  policy 
— Held,  that  there  was  a  breach  of  warranty  on 
the  part  of  the  insured,  and  that  the  policy,  in 
eonseiiuence,  was  void  and  of  no  effect.  Ohap- 
man  et  at.  &  The  Lancashire  Insurance  Co.  & 
Fraser,  13  1..  C.  J.  3(i,  S.  C.  18G8;  2490  C.  C. 

387.  To  place  a  gasoline  machine  in  an  in- 
sured Iniilding  is  a  violati(jn  of  the  p(jlicy.  Mat- 
theics  &  The  Northern  Assurance  Co.  3  R.  L. 
450  &  14  L.  C.  J.  138,  S.  C.  1871. 

XIV.  FoltM   OF    Co.VTIUCT. 

388.  Where  a  mortgagor,  with  a  view  of  obtain- 
ing fnrtiier  tlelay  forth'.' payment  ol  his  debt,  un- 
deitook  to  procure  an  insurance  u|)on  the  premi- 
ses ill  the  nameof  ihe  mortgagee,  and  tothis  end 
negotiated  with  the  ajipel  hints,  an  insurance  com- 
pany, throiiL'h  their  manager  and  general  agent 
iin  insurjince  upon  the  premises  to  the  extent  of 
.t:3,000,  for  the  premiutr.  of  which  he  gave  his 
note,  Kiyablo  U>  the  order  of  the  manager,  which 
was  dishuiiored  at  matuiity,  and  no  policy  or 
interim  receipt  hail  been  issued  by  the  com- 
panv — JIili/.  reversing  the  decisions  of  both  the 
Caiiadian  courts  (2  L.  C.  J.  22U\£  8  L.  C.  R. 
401),  that,  under  the  company's  charter,  no  con- 
tract (if  insurance  e.xisted  without  the  issue  ol  » 
policy  orinteriin  receipt,  and  that  verbal  evidence 
could  not  be  receive!  ol  such  contract.  Ihe 
Montreal  Assurance  (hmpany  &  McGillivray, 
9  L.  C.  R.  488,  1'.  C.  1859. 

XV.  IdKNTITV  op    PROl-liRTY. 

389.  A  question  arose  as  to  theidentity  of  the 
buildings  destroyed  with  those  insured",  there 
being  a  number  of  buildings  insured,  and  only 
one  burnt — Held,  reversing  tiie  judgment  of 
the  Court  of  Review  (1  L.  C.  L.  J.  116),that  the 
reception  by  the  secreiary  of  the  company  of  a 
premium  for  additional  insurance  after  the  fire 
was,  under  the  oir(!nnist8nce-<,  an  acknowledg- 
ment of  the  plaintifrs  pretensions.  QMennanUe 
V.  The  Mutu'il  Insurance  Comnani/,  1  L.  C.  L.  J. 
il(!,S.  C.  R.  ISOti. 


INSUllAN'CE. 

XVJ.   InsURAHI.E  iNTtlREST,  see  FlRK. 
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390.  Insurance  was  effected  in  favor  of  ilp 
mortgagee  and  as  a  further  security  for  i  lio  inorti 
gage — Beld,  on  action  for  the  aniuiiMt  nf 
the  insurance,  by  the  mortgagee,  conliriiiiiij;th( 
judgment  of  the  court  below,  that  a  sale  of  tlie 
property  by  the  mortgagor,  pending  the  cmitrM 
of  insurance,  did  not  deprive  the  m(irt^a"ce  ol 
her  insurable  interest,  tliough  part  of  The  con' 
sideration  of  such  sale  was  a  promise  liv  ih* 
purchaser  to  pay  the  mortgagee  her '.Icliil 
as  she  was  not  a  party  thereto.  2'hi:  Minttnit 
Assurance  Company  &  McGillirray,  2  L  C  I 
221  &  8  L.  C.  R.  401,  vj.  B.  1857  ;  2(72  ct  ■>i:i 
C.  C. 

391.  The  possession  of  the  bill  of  lailini'  ii 
prima  facie  evidence  of  the  ownership  ut'i,, 
goods,  but  it  is  in.-ufficient  to  prove  an  insiiratlt 
interest  therein,  if  it  be  shewn  atii(iii/i:\\mmh 
holder  of  the  bill  of  lading  was  not  ihc  [iroprii'- 
tor.  Cusac.k  v.  The  Mutual  Jusunmn:  (mi. 
panfi  of  Buffalo,  6  L.  C.  J.  97,  S.  C.  ISfij .  i-in 
k  2472  C.  C.  ' 

392.  And  held,  also,  that  a  consignee  can  oiilv 
recover  in  so  tar  as  he  proves  hini.-ellto|jo\-e-'i 
an  insurable  interest,  though  the  |hi|icv  iiai? 
been  taken  in  hia  ow  i  name.     lb.,  \-  2474 !  .i. 

393.  Although    A   is  merely  the  ;i;:i'iu  .if  I! 

in  obtaining  from  C  an  advance  nf icvoiico 

tain  goods,  yet  if  he  render  hiinsclllJHljJeioi.' 
for  any  loss  wliich  may  arise  after  the  sale  of  ik 
goods  he  has  an  insurable  interest  in  l|iOi;0(»l-, 
and  can  legally  insure  them  in  his  own  iKiiiien 
the  full  e.xtent  of  the  Iwin.  O'CmniDr  \\  Jh\ 
Imperial  Insurance  Company,  14  L.  C.J.  ''i'l 
S.  C.  1870;  2474  it  2571  C.  C. 

XVn.  Interkst  on  Ci..\im. 

394.  In  an  action  against  an  in.^iirnl  furiiit 
amount  ol  the  insurance,  where  jiiili;iiieMt  ws- 
rendered  against  the  defendant — llrhl.  aJNi.iliai  I 
interest  must  be  awarded  on  the  iuiiuiii,tulil,i 
judgment,  calculated  l'r,:m  the  diilc  nf  ilipijr.;  [ 
Montreal  Assurance  Company  k  MiGiHimii.l 
L.  C.  J.  221  &  8  L.  C.  R.  401!  (I  li.  isji. 

XVIII.  Intkrim  Reckipt. 

395.  An  insurance  by  simple  rooc  |it  is  Ifsi 
and  binding  without  the  issue  of  the  \\)\i(i 
(f  Connor  k  The  Imperial  lii.iurniice  Vomimij, 
'4  L.  C.  J.  219,  S.  C.  1870;  24sl  C.  U. 

XIX.  Life. 

390.  Claim  of  Wife  /».— Wliere  tlie  ciiraw  | 
to   the  vacant  estate  if  the  deci  iiseil,  at'lcr  |i«' 
tion   to  that  effect,  called  in  the  ci-eililor^ol' lli(  ! 
deceased,  inordertoa  settlenient  of  their  jaiw 
according    to  the   sufficiency  of  the   iiioiirp  i 
realized    from  the  estate,  ami  the  AttoriiM'-jei- 
eral   claimed   to   be  collocated  hy  ^irivilege  m  i 
behalf  of  the  crown  in  the  ,«uiii  of  iiOOJw  ij 
the  decease<l  as  revenue  inspector  for  inonejscol' 
ieeted,  etc.,  and  the  widow  of  tlie'k':fii=--l  >!^ 
his  trustees,  in  wlioi.i  was  ve.-ted  a  p.ilicyrfl* 
irjsurance  for  X'5t(0  on  the  life  of  the  iiw«wj 
lor  the  bentlit  of.his  \»ilit  and  childreFtjcliinw 
»o   lie  pakJ  the  atnoutit  of  insurance  o»l'(<  * 
■mone)  n—HeUi,  setting  aside  ilie  coilaMw  »' 


RANGE. 

iKTKREfT,  see  FlKK. 
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IK!! 


IN.su  J{ANCK. 


vas  effected  in  favor  of  ili^ 
furtlier  security  for  tlic  moru 
.ction  for  the  aiiiiiuiit  .,f 
le  mortgagee,  coiilirniinmlie 
irt  below,  tliat  a  siilo  of  the 
•tgagor,  pending  tiic  contnid 
3t  deprive  the  iiiori^rngcp  ^, 
ifli,  thoiigii  part  of  die  cm- 
eale  was  a  promise  liv  ifcj 
the  mortgagee  hiT'iJcbi. 
irty  thereto.  T/n:  MoiilrtM 
y  &  McGitlivrmi,  2  I,  C  .1 
)1,  vj.  B.  18r)7;2t72A:  2j;i 

lion  of  tlie  bill  of  Indin"  jj 
ice  of  tlie  owncrsiiip  of'tfe 
rticient  to  prove  an  insiiraWe 
;  be  siiewii  «//»)((/(Mliat,-iic^ 
lading  was  nut  tlie  proprie- 
ie   Mutual   Jiiminiiiie  fm. 

h.  c.  J.  97,  s.  c.  i8fii;i:)i) 

1=0,  that  a  consijrnpeeanoiilv 
he  proves  himselltopo-sf-'i 
'."t,  though  the  poliov  iiai; 
-v  1  name.  lb.,  A-  2474 (,C. 
^  is  merely  the  ii^em  uf  B 
an  advance  i.f  Mlllll(TOllcf^ 
le  render  himscll  lia"lileloO 
nay  arise  after  the  .siilcofihe 
snrable  intere.-l  in  tliet'ocis 
ire  then)  in  his  (nvn  naiiioio 
he  Imiii.  O'Viiiiiior  v.  Jh 
CoDijiaiiy,  14  L.  U.  J.  215  I 
2571  C.  C. 

ON  Claim. 

against   an    insiircj  foriiir  | 
ranee,    wliere  jii.lL'im'iit  Vi- 
?  defcndiint— /7cA/,  aiN'.liiil  I 
I'arded   on  llie  liiiioiiiii  uf  lie  | 
ed  from  the  dale  uf  tliPtip', 
e  Coiiqidin/ ik.  McGiUimii.i 
C.  K. -lOK  t^  li.  isjl. 

Reckii't. 

je   by  simple  rerc  pt  is  W  | 
)Ut   the  issue  of  tlip  jwlia 
mperiiil  limunum  Compni.  I 
U.  1870;  24sl  C.C 


Vife  l<>. — Where  the  ciir«:)i 
e'cf  the  dec(  aseil.  afliT  |* 
called  in  the  cedilorsof  liif 
;oa  seitlemciituftiieirJam* 
snlficiency  uf  the   luoiifp  j 
estate,  and  the  .\ttornfv-«eii' 
le  collocateil  hv  iiriviioge  in  i 
n  in  the  sum  oV  i700iluf  tij  j 
■nue  inspector  for  moneys  col' 
e  widow  of  the  Hecfiisf-i  -- 
01.1  was  vested  a  jwlicyoflifc  I 
0  on  the  life  of  the  J««*' 
is  AW  tit  and  chililreftjoliim^ 
omit  of  insurance  oitirf  * 
tfhig  aside  thewlloiMiw »' 


the  pr..il,.,n,,tnry  that,  not»-iihstanJ'n-,l,. 
iiHUtns  V  ere  paul  by  (he  hnsba  d  n d  f  .  f""'' 
nientof  tne  irust....s  was  n,  '  ,  "',"*^*"""- 
lH)oks„f  the  conmanv  1,  .r""'  V?  "'^ 
claim  the  insnra,,eeo,i;e|  ,'■,.'  ;'^^  ^^o"'''  "ot 
olainied  to  he  colloe   l'|  ""    ''i' ""i""',  who 

V  ''•  '•,  j:.  4,10,  i  C.  185!).  '^""'"-'^  «'    "^•. 

3^7.     CmirealmeiU. — Whero  ..r.   .,      i- 
life  .nsurunce    failed  to  d  sdo^e  ,1^?'"^^"'  ^^^ 
mediial  men  whom  he  la  1  emni       /"*"'?  "'' 
siverod  as  thoNgh  |,e  ha     '  m  '    '  .    '  "'"^  '•»"■ 
faile,]  also  to  di.^lo  tul  ;  tkc  tt'h  ji''  "°"^''  '""' 
ed  «-itli  disease,  .hon,.|    l.avin    e  J''  "'"'  ''"'*^^- 
believe  that   .such    wa     ZJaZ    VfT^"  '" 
wond  trial,  that  this  was ' i  f.?  I  ^^'''','  °"  "I 
i  and  the  poli,;v  was  void       //,     '     '^^""-''"'"'ent, 
lenwlJml  Life  UvZnr.r'^''''  ^-   '^''"^  ^«  ' 

[asSi^Sro:/,:;/;!^^'"*'"^.'^'''''^ 
^i8Lo'r2;i.,tH:i8rr"'''''^^^''^-  '^■' 

I  'or  li.0   insmance    m  :'sr;;",'"^;t""  "'^'^"'='"" 
[^"■er  to  the  printed  o  us  i,         '''%"^'«    .=  "  ''"• 
apphcalion,  1,,!  al-o  Zol"    I  i        f"''',"   '"   ""-'  I 

:  lie  liad-//,./,/  on  'i  .,.,.      ,    '.'"^•-"' /"  '"'lieve  it  to 

i<i'^t-n,ii,.,e„      ov^^';'";;^  '"""•'''■- were  i 

,<l'oco,iipa,iv   fVon        ,.v  V  I   :";^  "",''    ''''"""' ^ 

ft":v^^'y:47/.;.^;i;:;';^.f|-vMnder.: 

''"''-  an  ii:u^.;^',,,'^^-yy"  to  recover 
lo.-lihiohvof  a.'e  will  M     -^       ,      ''     '"*'    I"'!'"' 

iin.n,vdhv,li   ,Jw     J',"'''"T  '"■*'.''■■"'  '»■'■" 

J'''epoi,ey,nv;;;^t:;:':;'-:,;!'';;^'f''<'i,rodnce: 

|iniii,.((TOda«,s,.tnriiv  (;„  .,  I  ''''''■'"=  '"'''i' 

ilituf.^ii'l,  policvo,,,^    '";"'"?"  ^''''  ''<-"- 
|«|.a,tvaVdp^Ui^ 

I    4(1,1    |17,,,„    ,,*-'<• ''"^  Vie.  cap.  ;  9. 

^«ionuIi:;;:!--;^-^-.-Theca..seot'; 
i"  I'^lin'of  l,r,  i  :„,!'?;,,"'"  ''P''''«"l'^'"  for 

I:  rco":pu,v  iss'u  ,;J'^^ 

I  ^"''  ■'•  ^-  ti.  1872. 
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A' XI.  M.un 


60  :i 


I-;. 


XX.  Loss 


h  ^^o„g|,t..//„  /   "  '"''t  before  the  action 
Hgag^e%„d  coL  eml.T  "° 'P/«  '«  "'e 

f^^PO'-y,  4  L.  C.  J  57  8G   fmT  ^**"''«'"''' 


P'-y,art!iM  :'S;r^''-i.-uranceco.,,. 
"I'o  to.d<  po,sse^.o,.'p"^r" '"""•,''■"'*"  "Sf'.t 
P'"iiuti,i.  the  a  n  on-.t  ''''''}  r'^'out n- 
'"^'■'•ed  of  thech,  raZ  'wh^^'i  ;i'f°'-"""g  H'^' 
"'S~Jfel,/,  that  th  s  was  a  c  ,'  '  """^  ^^"^^'^t" 
''''^e  of  t|,e  abandon numt  am"  ,T.""',  '*'='=*'^'^- 
Hructive  accentance    ,,v  I  ,    '  '^"^''  »  eo'"- 

'.etween  the  p^n"  J":!  ,""'''  ''"^  ^""^e  right,. 
ne  /'rorhiJul  h^,n':'  '^^^'"'^^  "c'ceptance. 

s^^'.....eiiabta:'r'rs^::s.'''ii-;'v: 

!-i.e'n;s5'wfff;::;;;;Vlil''''''''--'''''^-i.e... 

|ir'''«-o.hen;';;^i-:;^r--r;^uu;o;- 

■'•Ji'-    liixnmhl,'.    Interest       l>,        ■     , 
^"I'V' of  t.ilKs  of  .salo  an,  7      ''''■''''   ''''  ""^■■•'■ 
to  .show  ownondiip  ol  a       .  T"","'",'^  '•*"!•'  isne 
"f  customs  t;,r  ,!,n"io^7''    "7.'!'  'l'«M;ol'|,.ctor 
''-'H'aldeinteres?       r,c,,;'''^'-'''''''ogiv.a., 

"ot  '■fh.^ted   ..ntil   utter 7l,r  I     '"'"''"'""  '"^^i"- 
vessH  l,v  ,i,,      H.^t.^i'/^/'^-^'ntction  of  the 

--\i;;on.  which  he -,r,,r;;::u,'i;i-.r: 

! '"-OMi^ht  on  a  nufe  (,;,%•/  ■'/'■■-■^^•'o"      wa< 

;of  insiini,|,.e   p,  i,^.  ^.,,'',,7.1  "  '"''  l"'t''i>iums 

policy,  and    tl  e  del  ,       ,,""  ?"  r'T"  ""^■'i"^- 

'"'"'"••'.■"learned,,     .  l'l"Hd.,l   the    p,v- 

'o-.-  of  certain  l.ers  ,,  c/,   !,    ^   l?'T"^  'V  ""' 

•'''^'''''i''.Mheir7,,.vt^^^^^^^^ 

":'^"'^'">^'l    demanil     tor     jn    I  ,        '  "'"'   '""''" 

';>•  ''".V  Of  the  perils     ',■:'""''''"'»'■■' 

there  was   „o  ibs    ,  ""^"''■d    against,    a„ 

-v-cansedh.;:ak'u,!."''^^  ;'""/'"  '''^"-«' 
'-onM  no.  ptvsn,,^  .-K'''-ttheco.,T-, 
,  cai'se,!,   ,,,„,     i,j  '"'t  the  damage   was  .s,, 

i=.;i'dit;i^e,r'ji^i-V'^ -'''-- 

-Pt  185^-1951^?^"-^ 

policy  Of  ;n:Zat;^;-!i,.;7r'   '^••?"g''t  on  . 
5000  bu,shcl.s  of  leL  w  ,  °    i'  ^',";  '"''"'  ^'■"''om 
on  hoard  a  vessel    call,    '"»'   '"'en  lost  whihs, 
'I'O  defendan    Mli;,)?,""''  ""^  "'iiehn.ond,"  a 
V'einsuranc    "i^'^i^lJ-^S  other  thinf 
'Jition.s  of  the  oolicv     m.     P  ^"^  "'"'''''  '''^  con 
tl.e  vessel  carrWglhrr':''"''  "'?,"«""'  ''■ 
.been  endorsed  on    te    noi;^     "';;"red  had   n„, 
'hdorsemenf    ,.,„"  rll,  P"''ey  -Held,   that  ,!„, 
iiisurfr.softhe"'.mmrnm.        ''>',"otice  to  the 

.i....if/ri7m;;Kl.w''r,"'»''""»«"- 
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INSURANCE. 


oaliori,  will  not  render  it  necessary  tliat  sticli 
vessel  shall  not  lie  lielow  olasn  H  1,  in  a  clasHiH- 
lalion  of  vcs-els  niiule  un  lielialf  of  lake  under- 
vritere  and  lor  ilieir  information,  but  it  will  be 
ronstrued  a^i  meaning  that  the  vessel  shall  not 
lie  below  the  class  of  vessels  recognized  by 
mariners  as  1?  1,  if  there  I*  any  such  class,  lb. 
U4.  lihihtu  of  Insurance. — Where  a  vessel 
iiisnre<l  had  been  abandoned  to  the  inaurance 
ninipany.  and  the  value  of  the  vessel  had  been 
li.xed  by  the  policy,  the  partner  who  had  taken  the 
Mi-urance  on  the  whole  value  in  his  own  name 
w:i!>  held  to  be  entitled  to  a  full  lialf  of  such 
vaiue,  and  not  only  to  a  half  of  the  amount  in- 
-uied  where  sucli  hall  of  the  vessel  did  not 
'■\('eed  the  total  amount  insured.  Leduc  v. 
The  I'mvincial  Jii.iinuiicc  Co.,  14  L-  C.  J.  273. 
S,  C.  &  19  L.  C.J.  281,  P.  C.  1874. 

H5.  Siirvei/  of  t(am(i(/ed  Good.i. — In  an  ac- 
tion by  an  insurance  company  on  premium 
mtes,  tlie  defendant  set  up  damage  in  conipen- 
-ition,  and  ii  was  proved  that  the  .'urvey  of  the 
L'oods  alleged  to  have  been  daniageii  was  maile 
'vithoul  notice  to  the  uiulerwriler.-',  and  was 
lollowed  by  a  .-ale  at  9  o'cloftk  'n  the  morning 
■  f  the  second  day  after  the  sui  y — held,  that 
-iicli  survey  wa-^  irregular,  ai.d  ottered  no  proof 
'o  the  extent  of  the  damage  which  the  gooils 
liad  sustained.  T/ie  Suit  Mutual  fu.surance  Co 
iSi  .Va.s'.svi«  fit  (tl.  &  <■  contra,  4  Jj.  C.  J.  2.'i, 
.S.  G.  1859;  258;-)  C.  C. 

41G.  W'arrnutij  in  — The  plainlitl's  sued  on 
two  diHrreiit  policies  of  in-^uratice  granted  by 
two  <litlerent  companies,  and  described  in  one 
policy  as  "the  .Malaknfl',  now  lying  in  Tale's 
•'dock,  Montreal,  and  mtiiided  to  navigate  the 
•'  St.  Lawrence  and  [..akes  from  Hamilton  to 
•  (Quebec,  pnnci|ially,  as  a  iVeighl  boat,  and  to 
•'  be  laid  up  in  winter  in  a  place  ;o  be  approved 
■■  of  by  the  Ccimtanv,  who  will  not  be  liable  lor 
'•  e.xplosion  either  by  .sieam  or  gunpi  wiier ;"'  and 
in  the  other  pi.ilicv  as  "on  tlie  bull  and  joiner 
•Mvork  of  the  t^leamer  '  Malakolt,"  now  in 
••  'i'ate's  dock,  Munlreal,  navigatiiigtbe  River  St. 
•Lawrence  iielweiii  (^uebc  and  Hamdion, 
■'stopping  at  internudii.le  puts,  and  including 
•'outfitting  in  the  spring  .s2,IOI),  and  on  tin 
••  engine  therein  #l,<i(MI,  a-'  per  apiilication  nnm 
•■  ber  17, 7^1)  filed  in  this  ollice."  The  defendant 
.ilendid  violation  of  warranty  in  the  fact  that 
ilie  birat,  though  descr.bed  as  navigating  or  as 
iifciided  to  navigate  the  St.  Lawrence,  had  never 
iHft  Tate's  wbiirf  and  was  burnt  there — Held, 
eversing  all  the  decisions  in  the  courts  below 
(:>[..('.  J.  2b5,8L.  (J..I.  i:i  &14l,\  11  L.  C.  U. 
l.'JO).  that  the  words  in  ijuestion  did  not  amount 
.0  a  warranty  that  the  vessel  would  navigate 
!iie  St.  ].,awrence,  but  merely  implied  a  reason- 
able intention  to  do  so,  an  1 1  that  flieretore  the  Com- 
|iiiny  washable,  (haul  k  T/ie  J'Jtna  In.iuraiicc 
I'owpany  &  Grant  ii  The  Equitable  Insurance 
'.om/iaru/,  G  L  V.  J.  22  I  ,<t  12  L.  ('.  K.  ;WU,  P.  C. 
1862;  1490  &  1491  C.  C. 

417.  The  implied  warranty  of  seaworthiness  in 
;i  ves.sel  applies  to  the  state  of  the  vessel  at  the 
eommenceinerit  of  the  \oyage,  and,  if  seaworthy' 
ihfn,  the  instirer  is.  liable  for  !iny  ordinary  acci- 
dents arising  in  tlie  course  of  the  voyage  ;  and  it 
is  no  breach  of  tjiat  warranty  that  bad  detects  ex- 
i.-ietl  in  the  boiler  at  the  time  of  sailing,  rendering 
It  pairs  to  it  after  sailing  necessary  where,  in  the 
opiniuaof  the  court,  it  is  not  proved  that  the  loss 
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was  occasioned  by  the  defective  boiler  ur  lin- 
repaired  boiler,  j'/ie  Quebec  Marine  In.tnnnvi 
Compauy  &  T/ie  Mert'liant.s  Bank  of  t.'aninhi 
\A  L.  C.  J.  2ti7,  Q.  M.  18t)9;  25U5  C."  C. 

418.  Nor  is  it  a  breach  of  warranty  iliat  thf. 
chief  engineer  had  never  before  been  at  seiiaiil 
was  ignorant  of  the  management  of  boiler.-i  in 
saltvvater  where,  in  tlie  opinion  of  the  coinl,it;. 
not  proved  that  the  loss  was  occasioned  or  ii. 
duenccd  thereby.    lb. 

419.  Every  person  who  proposes  to  iiisnre  \\\~ 
ship  against  sea  perils  during  a  sea  vovii^e  iiii. 
pliedly  warrants  her  in  every  respect  to  lie  in  a 
tilting  condition  to  continue  oi.  that  voyaw,  ani 
to  encounterall  common  dangers  and  penl.<  wiili 
safety,  and  this  applies  to  every  insuraiue  on  a 
voyage  policy,  whatever  be  the  nature  of  tU 
interest  insured.  Lamalin  v.  T/ie  M(aitrml  In. 
■lurance  Company,  1  Q.  L.  R.  137,  S.  C.  IST.!- 
25115  C.  C. 

420.  And  held,  al.i^o,  that  the  warranty  of ,*« 
uoitliiniss  was  strictly  a  condifion  pre -ei lent  |. 

heobligation  of  insurance,  and  if  it  was  nut  nrr- 
foi  ined  the  policy  did  not  attach  ;  audit  thiso.,i; 
dition  were  broken  at  the  inceplioii  of  the  risk 
in  any  way  whatever  there  was  no  cciiiliai: 
of  insurance,  and  the  policy  was  wlinllv  viii.l, 
ami  the  fact  of  the  insurers  having  exniniuri 
the  vessel  before  taking  the  risk  coii.^titiilwl  i?,. 
waiver  of  the  inipl  ied  warranty  of  seavvoitiiine-c 
lb. 

421.  The  plaintifV  insured  a  vessel  "IVirlmii' 
"  selfor  to  whomsoever  it  may  I'pperlaiii,"  uiidtr 
the  Condition    that   the    vessel    was   nut  to  W 
in  the  (Jiilf  of  the  St.   Lawrence  bclwecii  ilir 
15tli  of  November  and  the  25ih  of  .\|iril,  iiur'.- 
proceed  to    Xewl'uundlaiiil    between    the  Isi  ..; 
[•ecenil'er  and  the  '5tli  of  March,  willidiil  |iai 
ing  addilional  premium,  and  leave  first  ulitaiiifi 
from  the  company,  and,  on  (be  llifh  of  Nuvoni- 
ber.  the  vessel  sailedfrom  Montlc'al  to Xewfiiiini- 
land  and  was  lost  in  the  Gulfon  or  about  the ],■; 
of  I'ecemher,  news  of  which,  however,  ilid  iw 
reach  the  plaiiitili   until  the  l.sth  of  .\[a_v  fni low- 
ing, and  llien  plaintitt'  immediately  nutilio'l  tlit'    I 
Coinpany  of  the  loss  by  means  of  a  iiutiiry,  anI 
demanded  the  amount  of  the  insurance,  stalinj, 
at  the  same  time,  ihat  he  entirely  aluiiicloiifilllij 
vessel  to  the  company,  and  the  conipiiiiv  s.iila 
marine  inspector  who  took  possession  of  lier- 
llehl,  on  an  action  for  the  amount  of  the  iii.Mir' 
aiice,  that  the  ves-el  lieing  in  tlio  (itill'ilurii,j: 
the  time  described  in  the  policy  ainoiiiiiollosiiin 

a  breach  of  warranty  as  woiil  i  have  preveiilcJ 
the  jihiintifi'  from  recovering,  had  the  warraniy 
not  been  waived  by  the  acceplanci' ut  lihaiHli*- 
ment  by  the  company.  Tin-  rr'n-indid  limir- 
a  nee  Cumpani/ &  Le<lue,  19  L.  ('  •!.  :;^l,  I't'. 
1^74;  2190  C.'C 

422.  But  the  insurer  of  a  ve-sel  who  accep:> 
the  abandoniiient  made  by  the  iiisiiied  lamn: 
afterwards  contest  the  claim  of  the  latter  tiiiJer 
pretence  iif  a  violation  of  the  coiiilitions  ol'tlie 
policy.     lb. 

XXn.    POLICIK-. 

42:!.  InterpreUiliiai  of.—  \\Me\v<  of  iii'^iiraiice 
are  to  be  consuued  l)y  the  same  rules  as  other 
contracts  and  agieeinenls.  ■I'lurefori',  wliw 
ihere  is  an  e.x[ii ess  warranty  there  i<  iiorooiiifcf 
implication  of  any  kind.    Scott  v-   Thefirl"'- 
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e  defective  iHjilcr  ur  the 
Qucbi'o  Marine  liiHurawt 
'liants  Bank  of   (.'nmdii 

1HG!);2505  C.'C. 
icli  of  warranty  tlmt  ihf 
'er  before  been  "at  sea  anj 
lanageiiient  ()f  lioiicrs  in 
'opinion  of  tlie  coiiil,  Iti- 
i8s  was  ocoanionej  or  in. 

fho  proposes  to  insure  lii; 
during  a  sea  Vdvuue  iin- 
n  every  respect  to  lie  in  a 
tinue  oi.  tiiat  voyaw,  iiii.| 
)n  dangers  and  penis  witii 
■f  to  every  insuniiiee  on  a 
i-er  be  tiie  nature  ul'  tlie 
uUii  V.  The  Muiitrmlh- 
J.  L.  R.  VM,  S.  C.  Is;:!; 

that  the  warranty  ofsea 

•  a  conditiiiri  prc;eilerittf 
nice,  and  if  it  uus  nut  |*r- 
ot  attach  j  and  if  tliisoui; 
the  inception  of  tlierui; 
'  tliere   was  no  cuiiiiai.: 

policy  was  wlmlly  vdi.I. 
isurcrs  liaving  exiuniufl 
g  the  risk  coiistituteil  i?,, 
arraiity  uf  seuuortliiiie--, 

isiired  a  vessel  "for  liiiii- 

•  it  may  i'-ppertaiii,"  iiiiJtr 
e  vessel  was  nut  to  l« 
.  Lawrence  lietweeii  liir 
the  2iJtli  of  A|iril,  iiun.i 

and  lietueen  the  1st  i; 
1  of  March,  wiilumt  pai 
1.  and  leave  tirst  ulitaini'i 
I,  on  the  llltli  of  Non'iii- 
I'll  Montreal  toN'ewfniinl- 
e  Gnlfoii  or  alhuit  tlit'L-i 

wliieli.  however,  ilid  \W, 
ilthe  Isth  of  Mayf.lloir 
iiiiinediately  iiutilieJ  the 
■  means  of  a  notary,  mI 

of  the  iiisuraiiup,  statiiij. 
he  entirc'ly  aliamloiiedllii 

and  the  coiii|raiiy  s.ii:-. 

tooU    pO>S(',S.-ioll  of  iiPi- 

tlie  ainount  of  tlie  in?ii:' 
being  ill  the  (Julfililriii; 
e  policy  iUiiDUiiie'ilosiii'ii 
IS  won!  I  have  prevcntpi 
.•ering,  liiid  the  Harrai,;y 
e  aceepliiiici'  ot'  ahamU- 
Till'  rrnriiu-iid  Iimr- 
•tc,  V.)  I,.  (\.l.:!M,r.C. 

of  a  ve-sel  who  accepts 
e  by  the  iii^iirei.l  caiiiiii 
claim  of  the  latter  iinJff 
1  of  the  Conditions  of  tilt 


i/l— Policies  ul'iii-iiraiM 
the  same  rules  asutlier 
ents.  Tiieretore,  fflief 
raiitv  there  isriorooinfof 
I.    Srutl  V.  The  Fire  h- 
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,nrm„:cCompan!/  of  Quebjc,  2  Rev.  de  Leg.  7ti, 

424.  [„  an  action  on  a  pohcy  of  insurance, 
winch  describe.!  the  premines  insured  asa  I,o„se 
botiM.le,  in  rear  bya  stone  buil.lingcovered  with 
..„  an.   by  a  yar.l,  ,n  which  yar.l  nfere  wis  bJi   . 

erecle.  all rst-class  store    wiiich  co>„„„,„icate.l 
wi  h  the  iMiildings  insured-//«W,  reversin.^  the 
judgment  ol  the  court  beiow  (2  L.  C   R   20o/tf 
liegooii,  altlioiigh  it  wa.s  proved  th'at  there  ex 
)-teu  hetueen  ilie   Ik-., mo  ~«.i .     ■.  .      ^'^ 
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.  -  .  the  hou.se  and  stone  buil.tm-r  „ 
hrick  Inn  , ling  covered _  with  shingles  comn.u.ii 
eating  to  both  by  <loors,inas„,„ch  as  the  omission 
to  mention  such  d,x)rs  in  the  description  was  no 
jirove.!  to  have  been  a  fraudulent  concealment 
an.i  ina-imich  as  it  was  not  established  that  the 
lire  had  been   occasioned  or    liad  extended     v 

a  al;  4  L.  L.  R.  107,  Q.  B.  LS54|  2485  ti  «./. 

-XXIir.  POWKR  OF  StTRET.tRY  OF  CoMI'ANV. 

425  To  an  action  for  tiie  amount  of  an  in.sur- 
ance  the  coinpany  p leade.J  that  tiie  goods  had 
een  remove.l  after  the  execution  of  fhe  pol  cv 
rotn  the  bntl.  ings  therein  described  to  he 
ImiMings  in  which  they  were  burned,  without 
the  consent  of  the  respondent,  and  a  co  en 
P|.'ne,  l,y  the  .secretary  of  the  company  was  pro 
.liiced  an,]  hied  by  the  plaintifi-//«/,/,  that  this 
was  snfhcient,  an.  the  plea  was  Hil,..,-  j 
CMn,ers&.  m  Mutual  I^r: liZj^:^"^ 

Sfi"727''(:.c    "'"*''  ^  ^-  ^-  ^'  2'  Q-  S 

^^Z:  '^'°"'''  °'"  ^'"'''"^''  ^^'"'^«'^-  Company 

426.  The 
liy  tire,  an 
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Hppei.led  to  the  i>,.  "V  A  '•''"' '''''•^■'"''iii'-' 
-''-•c-  the  1.  g  ,e,,  tv  's'":'  "^^"''l'  '"■,  -■^'''"'"'^' 
''■iHtheaction'ha.   bee,;Ci   hr;;^ 

-"Si-tiSr';i:3S''»""" 

'"  "11  action,  so  as  to  s.' ,-     tli  f    ^.  'f  .l'>i>""l 

"f  more  th.:,  one  acUoryKX*i^'?°r 
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self  to insurelhebu  din-so  n     i",  ^"""-^  ''''" 

the  purchaser  trre^^  ""^  T'"''*'""^  ^'''^'^  '« 
l>e  l^laiiititTs  house  had  been  destroyed  ^^^1  ^^^^^^  'm^ie 
.itie  Insurance  compatiy  availed  tC   a^'l'"  "^'i^"--  ^y  tl'ecompany  un.ier  sucl^i^su, 

a  clau.se  in  t he  poircy  by  which    hev    n  r^i          '""' S'"*'"'^''  than  tl:e  balance  of  t    ". 
Ption  to  rebii   ,    L,,  ...>,..:..__    ''".'''"^y    purchase  monev  rr..>,o;.,;„.. ■  "a.'ance  ot  the 


to  redeliver  in  the  condit'ion  in  which  the,,, 
<•<  lii-  ri.h,  ,0  .„  ';ip°'„'i"  'J  te"-  !"» 


XXV.  Skrvice  of  Company. 


ma^rs  tor  sin'l,    1„     8"''"iioi'e.l    in  judic ml 
i  bmke.      L  C  J    2V  "I  ^^T^'""^  «nd  She,- 


XXVI. 


SriiRooATio.v  OF  Insdreb. 


form  of  transfer  eWrsed  I,  ,0  ^  ''l'^'  '""P'^ 
such   transfer  Jo..a  nn,  '        .  P*''"'-^"'    '*""' 

acceptance  or  the  insn/"^"""'  "'^  '''""^^^  or 
i'  binding  r;'£rvr/?jr"^P?'"//°  "'»'^''' 
C.C.  ^'•''  '"•C-  1S70;  2483  &  257(1 

I     4,'il.  A  pohcy  of  insurance  cannr^t  v,o  * 
(erred  without  tiie  consen    of  T^    ^  *"■*""■ 

!  notice  of  tran.^fer  is  no  oTdself     V""""^'"'  ""^^ 
&.',  The  Urinal,    «      "r'0''t.'.elfsiifhcient.   Come 

XXIX.  When  Void. 

h^bc^:  mad°';l:r..:^|:,''|7~   -^Heged  .0 


'  i  I  '   ii 
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XXX.  AN'iiKin:  Payaiii.h. 

1:11!.  Ill  a  ciiHO  vvliere  tlio  nnioiiiil  (it  a  life 
iiisuriuifi'  I  (liny  wiis  seizcil  by  allacliiiii'iit  in 
;.'itriiisliiiieiit  in  (lie  IiuikIh  of  tlic  coiiijiaiiy  l<>i'  a 
ilclit  <liu'  liv  llic  deceased,  and  llie  (Miiiiiiaiiy 
olijected  lliiil  tlie  (Milicy  wa-  payalilc  in  I'jijtland 
—  Iffld,  tliat  npDii  smdi  sei/iiic  the  cmniiaiiy 
<;oiild  be  ciiiiipellcd  to  pay  ibe  ainoiiiit  inlocdiirt 
bero.  and  ibat,  evenwbert'  Ibe  iiisiiraiu-e  was 
ell'efted  at  aiiotlier  aL'ency  lnyond  ibe jnri-dic- 
lion  of  Ibe  court.  C'lKipinnii  v.  C'larkr  A:  'I'/ie 
Unity  Li/i'.  In.'iiiidiiri'  A.i!<i)ritiliiiii,  '.\L.  C.  .1.  l.V.i, 
S.  C.  18.V.). 


IXTKUDKTKJN. 

1.   Ekkwt  Of,  Hit. 

]I.    Koll   DlU  XKHNNKS-,      1.'!"). 

III.  Foil   PliOlllC.tl.lTV,    bill 

IV.  .llDC.MKXT  A(i.\INST  IXTKItDII'T,  .Hi". 

V.  Ok  Attohnky,  b)S. 

VI.  ItlCIITS  Ol.'  I.MIH.X'll.K  HKKOIIK,   4;)!). 

VII.  Who  .may  Dk.mami,  -1 10. 

I.  Ekfdct  ok. 

•I!5I.  Jfcid,  Ibat  tlie  euratoi'  to  a  person  volnn- 
liirily  inlerdicled  iiiu.-t  be  broiifibt  into  tbe  pro- 
ceed ngs,  in  order  to  olilain  a  rule  lor  coiilraiitlc 
par  corps  for  a  folk  ciic/icn;,  and  that,  altbon<;li 
I lieyb//ee;ic/ii'/c occurred  before  tlie  interdiction. 
Foiirquiii  exp.,  3  C.  L.  J.  11.'*,  Q.  I!.  1«(')7  ;  :M:i 
C.  C. 

II.  Fob  Drunkkxnkss. 

435.  An  interdiction  for  driinkeiines-s  cannot 
be  pronounced  liy  the  protlionomry  of  tbe 
.Superior  Court  in  tbe  absence  of  the  jiidije. 
Thirien  v.  Lauzun  exp.,  17  L.  C.  .1.  74,  S.  C. 
1873  ;  328  C.  C. 

III.  For  Pbgdigai.itv. 

436.  An  interdiction  for  cause.s  of  prodigality 
may  be  superseded  bv  tbe  court.  Vucheneau 
exp.,  2  Rev.  de  Leg.  4.38,  K.  B.  1814  |  326  C.  C. 

IV.  Judgment  against  Interdict. 

437.  A  judgment  obtained  against  a  person 
interdicted  by  reason  of  iusaoit'  whoRe  curator 
is  not  a  party  to  tbe  suit,  is  ni  deplein  droit. 
Sprout  V.  Ihmiere,  2  Rev.  de  Leg.  438,  K.  D.,  & 
Sprout  k  Chandler,  3  Rev.  de  L?g.  391,  K.  B. 
1819;  331  C.  C. 

V.  Op  Attorney. 

438.  An  attorney  guilty  of  contempt  in  the 
fti.  e  of  the  court  may  1)6  inimeiiiately  inter- 
dicted. Billet  exp.,  2  Rev.  de  Leg.  438,  K.  B.  1818. 

¥1.  Rights  ov  Imbecile  before. 

439.  An  insane  or  imliecile  person  is  in  the 
fu.I  enjoyment  of  their  rights  so  long  as  they 
are  not  interdicted,  and  may  validly  delend  them 
in  a  ■•.oiirtofju''tice.  D'' Kutimauville  \ .  Tousig- 
n.  lit  1  Q.  L.  R.  739,  S.  C.  1874. 


\'II.  Who  .may  Dkmaxh. 

1 10.  Tbe  relations  or  connection."  of  an  Jml,. 
ivlle  or  insane  person  alone  can  deiiiund  |m< 
inlerdiclioii,  and  tbe  aet.^of  such  peison,  ihrjiii-h 
notoriously  insane  up  to  tbe  time  ol  sueli  inter. 
diction,  are  not  ol  Ihemselve."  null  bnl  luiiiull. 
able  only  for  lesion.     III.,  &  327  C.  C. 


INTKHEST. 

I.  Arhhah.s  ok,  4  ll-l  17. 

II.  '.'OMI-OIMI,    MX. 

III.  Ekkkct  ok  Tkxhku  on,  4  111. 

IV.  Fkum  Skkvkk  ok  .Action,  4.")I). 

V.  In  Action  kou  In  ikkkst,  4o1. 

VI.  LlAllIl.lTY  OK   I'lKl'llASKIt  To,   I.VJ, 

VII.  Mi'ST  UK  Demandkh,  4."iI!. 

VIII.  On  Aukkaus  of  Dowry.  I.'iI. 
l.X.  On  /Xrhkaus  ok  Rknt,4.')'). 

X.  On  Arukahs  ok  Taxks.  iriii. 

XI.  On  Bii.i.s  ANii  NoiKS,  ITiT-  liio 
.\ll.  On  Bottomry  IioNii,4()l. 

XIII.  On  FoRKKiN  .lllKiMKNT,  -H'll. 

XIV.  On  Insiranck  Claim,  4('i.'i. 

XV.  On  Ji'ikjmknts  KoR  Damai.ks,  Kit 

XVI.  t)N   LkoACY.  Itii"). 

XVII.  On  .Monky  I'aih  in  Kriioi:.  Iilii 

XVIII.  PuWKR  OK    Ml'Nlcil'Al.  ('oi;i'iii;A;ii\i 
Willi  Rkcaud  To,  4(17. 

XIX.  I'rkscrii'tiipn  ok,  .see  AiiitKAit.-i  (if. 
X.\.   Rkcovery  ok  Wiikn  I'aih,  4ils-l7li 

XXI.  Rkii.'^tkatiox  ok,  .'('f  Aiiiii.Aits  1,1- 

XXII.  UuiHTTo.  471-473. 

XXIII.  Whkn  AccRiKs,  474-477. 
XXI\'.  With  Deposit  kor  Ratiki.  atiu\,i 

TlTI.K,  47.^. 

I.  .\i;ri.ars  ok. 

441.  A  notarial  oliligat'on,  beariiiir  dale  prt 
viously  to  the  act  4  Vic.  cap.  30,  if  lefiijUireii, 
though  without  a  memorandum  of  iliiiin  u 
any  specific  amount  for  arrearsof  inlercstHliicl, 
may  [le  due,  is  sufficient  to  preserve  liie  riglii- 
of  the  creditors  for  the  whole  anioiini  ot  inierw 
due,  it  being  unnecessary  that  iiny  meiiiumi 
for  arrears  of  such  interest  should  be  rei;i.«lerf(i' 
MvLachlan  &  Bradbury  et  al.,  3  Kev.  de  Lty, 
340,  Q.  B.  1848  ;  Petletier  v.  Michaml,  1  L.C.R 
166,  S.  C.  1850. 

442.  And  on  the  distribution  of  iiioneysarifin! 
from  thesaleof  the  property  of  tliedefiniliiiilisilii- 
ated  in  a  certain  seigniory,  lor  arrears  of  iiilmil 
arising  on  seigniorialdues — Hi'ld,  lliiit  the  act  t 
Vic.  cap.  15,  sec.  2,  which  exeiiipi.s  seijinioml 
rights  from  tlie  formality  of  regisiralioii,doesnc( 
apply  to  arrears  of  interest  arismj;  Irciii  siicli 
rights  in  virtue  of  a  special  siilisei|iieiit  agrfe 
nient.  Mog^  v.  LnprS  &  Massue  k  Mirriioiu 
1  L.  C.  J.  255,  S.  C.  1^57. 


•  Under  the  code  the  law  with  ickhkI  lo  airmriol 
interest  may  be  slated  iisfnUows  :  Tin-  r.  |;isl ration  «l» 
deed  ot  sale  or  of  a  deed  coiiKt  itiit  ii'K  »  rent  -ecurcstotlif 
ereililiir  the  prelereiiiH)  fur  Ih«  anciirs  oi  live  ran 
i,'fiifr:t!!j  :tii.!  Uif  Ih  it  dur  iiintti  Uir  eiiiT.'iit  yp»r,  !»;!■!= 
re(ii»tnition  of  any  oilier  cliiim  iicwivcs  a  rlglii  ot  pre- 
ference for  the  iiitVri  at  only  of  two  yt':ir«  giMieialli  and 
that  upon  the  curri-nt  year," and  the  credilorliafiampi'- 
thee  for  the  reiiialiidt-r  of  tlie  aireiira  of  iiileriit  orllw 
rent  from  ihedate  of  retilstiatioii  of  ii  claiiii  or  iiieiw- 
Uil  specifying  the  amount,  of  arrears  due.  21:;L'((S'(/.C.i- 


iW.t 


TNTEJJKST. 


4l,i.  Prior    to    the  act   7   Vic.  csp.    22,  the 
nciitralion  of  deeds  of  Hale  preserved  a  nrofer 
H,U'  or  n^'ht  to  the  vendor  for  all  the  interest 
W  s"c  "aSl'  ^'^''''""'  '^'  '^""'^'''c^'.  1  L.  C.  R. 

4-11.  And  the  registration  of  a  deed  at  full 
l,nf;ili  exccntp<l  previously  to  the  act  4  Vic 
.nj,,  .iO  was  sntficient  to  preserve  a  preforen.'e 
l.r  arrears  of  interest  due  at  the  time  of  such 
r.jjMmtion,  and  also  for  arrears  of  interes 
•u.rued  snlmiuently  Ber/ina  v.  refitderc  & 
^cn,Hm.//,.  ic    Jrood  et  al.,   1    L.  C.  H.  284, 

41.-..  The  opposant  was    collocate.l   for  nine 
^;.rs  arrears  of  interest  ri   /i/re  ,1,  rent,-  con- 
^dtw  im.eradeed   passed   before  the  con.iiM^ ' 
..lcM,,K.ra(,on  of  the  act  4  Vio.  cap.  ,S(.,  and  for ,  v?  I 
.v.,..H,,t  such  arrears  he  had  a,,S„|,-,nenI  whi.di 
IM,  „ut  *en  registered,  an<l  the  coflo.mtion  vva^ 
nnl^stedon  the  ground  that  he  could  not, •lain, 
I  r  inore  than  five  years,  the  rest  hein.  buriv 
IV  ,ire.cT,pl,on  and  no  registration  havuig  been 
n  :i.l.-//././,  that  the  law  which  existed  iMi„r  to 
"  •  |«K-iiij.r  of  the  above  ac(  established  a  hre- 
-ri|,lM>not  til irly  years  on  arrears  of  interest 
U-"  I  .0  ,,noe  of  in.nioveables  sold.     lh„n'u  v 
'  /;"<'^;  •'""'-'"'«/'«/•/,  10  L.  C.  H.  3-y,  S,  ('.  iH(i() 

1^  Jhe  '"'.v  ,/^to,to/.,  against  whom   the 
!■  l«'ii>'V'tr.v;u;non  18  brought,  is  bor.nd  to  pav 
":l  arrears,,!  interest  not  prescribe,!  over  and 
I  "ve  w„  years  and  the  current  year,  altho    -I 
■'^He  i,«ve  been  no  special  registrati,;,,  of  s   c 

4(7   The  formality  of  registering  (he  arrears 

;(4  inere..t   not  prescribed,    bevond   two  Z";;  j 

I  an,    he  current  year,  did  not  change  the  ettect 

Ml  the  conunon    law  in    particular  ca.ses    as 

.r  in,lance,  where  two  hypothecary  cre,li|,?rs 

a  n  connirreiitly  at   the  distribulion  ,  f       e 

^eo  sot  the  immoveable  sold  in  cour-e  of 
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VI.    '''AH.MTVOKPrKCnASKRTO, 

'letvi  of  purchase  I    v.-   'V'"";"''"','*''''  '"   ^''"^'^ 

obtaine,!    suci     co'     ,      '      "'f',l"/rchaser  had 

tlie  mireh  is  .,.■,.  '"■  ''""''  "'  'I'schargin.' 

pur,!  S';:,    ;^';;,|;:;['''7''>'' interest  upoiuhe 

iPMbli,;  , e  fo    M  eh  ,  ''r"""*   ''f   ^"Vi.i.g 

hilt  such  intrnsil,,  „   ''""'";'  I"  C'"ilirniation, 

'  "Ithoii.'h  at  tlu     ,.  nt     ?       ^  """"'>■  ""^  courl, 
I'fen  dfs '      ,      •  y     7'  •l'";;';>it-Man„n  ha,l  no 

VII.    Mr.sT  IIK    nK.M.V.VDKlP. 

^^,VIir.  On-  A KKK.u.s,Mr)owKv,,e«  Arrears 


i"S;,!';owlnSh,'Tr''?'"''^r^''''«'":^«'''' 
S.C.  18,;2!-  •        '""'  ^  ^""■'■"'•^•'  '^  ^-  C.J.  302. 


IX.    U,N  ARlihARSOF  RkNT. 


n.  CoMPorxD. 


HI,  Efflct  OF  Tknder  on. 

IV,  Prom  Skrvice  of  Action-. 

V.  Is  Action- FOR  Interest. 

['''?in;r;:t&^rT^^"'i*''r'-'^«''i 

I  'f""i  "le  sum  deniarided  must  be 


X.  On  Arhe.vrs  ok  Ta.xks. 

in1i:,uaT:^v^ri:s-rrs;te-f 


XI.  Ox  Bills  AND  Notks. 
inttrL'\  ^T'''^  -^  ^"'■'  ""  ''''•"'""1  $200  with 

4oH.  Interest  is  allowed  in  all  cases  upon  iuds- 
n.ents  upon  no-es  of  hand  from  the  , laW  flf-^ 
service  of  the  process.    Jleavmde  v    Mann\ 

4,'3.»^  Bm  in  another  caae.wiiere  a  ntjte  was  drawn 

to  pay  $J00  with  SIX  months'  interest  "—Held 
tlm^o  more  than  sjx  month.r-  in.ere.n  before 

assesamenis  and  taie/„i?i!.V,  »l:  ^^  "T  """""."  "^  «" 
sucl,  delay  from  thfeomD  ,  ,?nf  I'.',^'','  ""''"'•*  ""«■• 
eacliypar  as  the  «k  rf  pr.m  ,?i  i  ,  .""^  assessments  in 

in  the^ald  l.;.?aT"g™,T  v"  .'"l^aV!  5rBe,!:'5.!"  ""'  "P"" 
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»*rvifo  of  procw^  i'diiM  lie  ulluwul.     III.  A':! 
Ilev.  <lc  L.'f,'.  4:ii>.  K.IJ.  1H17. 

4(10.  liiilelaiill  iii-t'M  ii;t('rcst  ruMJJ  oil  liills  mill 
MolfH  fpiiviililt'  oil  (Itiiiancl  fioin  iIhIc.  l>eihitiitiil 
V.  VomiiinUe,  ll  I..  C.  .1.  .^8,  t'.  C.  IsCO  ;  2.'!  17  C.  ('. 

XJI.   On  boTTOMKV  1)0X1). 

•IGl.  Ill  a  cane  against  a  vessel — llvhi,  that 
niaiilinie  interest  at  the  rate  of  2.')  per  cent.  ii|k)ii 
a  bottomry  bond  given  at  yiichec  would  i  ' 
he  considered  exorbitant.  Whijie  it  at.  v.  The 
Daedalus,  S.  H.  KJO,  K.  B.  1818. 

XIII.  Ox  FORKIGN  JlDOMEXT. 

4IJ2.  A  tier  proper  proof   made  of  a  foreign 

j  iidguieiit,  and  the  cause  of  action  on  wliich  it  is 

founded,  iiitiresi  will  bealloweil  from  thedateof 

Hucli  foreign  judgment.     Chapman  v.  Loyau,  8 

h.  C.J.  1%,  8.  C.  1864. 

XIV.  O.N  Insurance  Claim. 

46.3.  Ill  an  action  again.at  an  insurance  com- 
paiiy  for  the  amount  of  insurance,  in  which 
judgment  was  rendered  against  the  defendant  — 
Held,  that  interest  might  be  awarded  on  the 
amount  of  the  judgment,  calculatwl  from  the 
day  of  tlie  lire,  MontrKiil  AsHurnnre  Vampawj 
k  McGillivray,  2  L.  C.  J.  221,  Q.  B.  1857. 

Xy.    On  Jl'DG.MEST   FOR  Da.MAOES. 

464.  Action  was  brought  to  recover  damages 
by  re»«oi'  of  mills  leased  to  the  plaintitHs  and  the 
properly  contained  in  thetn  iiaving  been  destroyed 
liy  tire,  whicli  was  caused  by  a  mob.  The  ques- 
tion which  arose  was,  whether  interest  should  be 
allowed  from  date  of  judgment  as  in  ordinary 
actions  of  damages,  or  whether  it  should  run 
from  date  of  protest — Held,  that  interest  would 
be  allowed  from  date  of  protest,  such  action 
h«:ing  diffierent  from  an  ordinary  action  (Tin- 
jures.  Douglass  et  al.  v.  The  Mayor  of  Mont- 
real, 13  L.  C.  R.  71,S.  C.  1862. 

XVI.  On  Legacy. 

465.  Where  a  legatee  claimed  by  opposition 
the  mnonnt  of  a  legacy  out  of  the  proceeds  of 
the  sale  of  a  farm  which  had  belonged  to  the 
testator — JEircW,that  no  interest  could  accrue  on 
such  legacy  belore  a  judicial  demand  had  been 
made.  Bonacina  k  Hunavina  v.  Mcintosh,  10 
L.  C.  R.  79,  S.  C.  1859. 

XVII.  On  Money  Paid  in  Error- 

466.  In  an  action  en  repetition  by  a  wife, 
separate  as  to  property  by  marriage  contract,  on 
account  of  tlie  null.ty  of  iier  certificate,  interest 
will  not  be  granted  her  when  tlie  debtor  of  the 

■  monev  recovered  is  in  good  liiith.  Brunelle  et  vir- 
V.  Buckley,  3  U.  L.  695,  S.  C.  R.  1872  ;  1051  C  C. 

.  XVIII.  Power  of  Minicipal  Corporations 

WITH  REGAiiD  TO. 

4j7.  a    resolution   of   a  municipal    council 

.  authorizing  the  borrowing  of  money  at  a  rate 

of  interest  greater  than  the  ordinary  legal  rate 


of  interest  is  illegal  and  null,  in  case:,  in  n\,  >, 
by  its  act  of  incorjifiratioii  the  munici|  aim  ,. 
pVoliibited  from  payilig  a  higher  rate  ol  mi.   , 
than  that  allowed  by  li.w.   The  Attormi/  tim, 
v.    The  Corporation  of  llicrrillf,  ti  1!  1,    j 
8.  C.  lB74i492t'<«e5."M.C. 

XX.  Recovery  of,  Wiikn  Paid. 

468.  Action  was  hnnight  to  recover  iikiiiiv 
I>aid  as  ta.xes  under  a  bylaw  of  a  iiiiiiiifii.il 
corjMiratioii  which  had  since  been  sit  a-,,, 
—  til  Id,  lliat  I  he  iictioii  must  be  nmintain,, 
Itevridion  k  The  Mai/'ir,  ifc,  of  Miinlrnil  ' 
L.  C.  K.  so,  Q.  H,  WM  ■  1047  W  xn,.  C.  C. 

469.  Interest,  in  excess  ol  six  |iiTceiit.  vohi 
tiiiilv  paid  during  tlie  time  wlien  the  AMnu 
16  V  ic.  cap.  8  was  in  tiivce  caniini  be  reoovprf! 
nv  action  rondiclio  imliliili-  .Vu.v.vi/c  &  Ikn, 
.vmvfK  el  al.,  10  I..  C.  .1.  17!t  k  I  L.  (".  1,  ,1  :i:, 
Q.  H.  1 H65;  1048  C.C. 

470.  And  where  action  was  Imni^'lit  In  j 
transferee  to  recover  usurious  irileie.^i  ikikI  i;v 
der  tlie  old  hiw — Held,  reversing  the  jiiii;Mii;': 
of  the  court  below,  that,  notwitlistamling  U' 
money  was  paid  by  only  one  of  the  ns^inno 
and  his  wife,  the  assignee  or  transferee  ecu  1 
legally  claim  under  an  assignment  Iroin  iw 
whole  family,  the  other  having  no  interMt.i 
the  transaction.  Kierskow.tki  k  Dorion,  '. 
L.  C.  L.J.  69,  Q.  B.  k  14  L.  C.  ,1.29,  Pi 
1866,  and  note  to  art,  373,  page  51,  supra. 

XXII.  RlGffT  TO, 

471.  The  Crown  can  recover  iiiterest  wlier'i  | 
private  individual  would  be  entitled  to  ii, 
in  an  action  for  money  paid  under  a  wriiH  I 
contract  on  account  of  a  third  person,  in  ivhiii 
case  it  may  be  recovered  from  the  dale  of  *«• 
vice  of  process.  The  Attorney  General  v,  Bhii 
S.  R.  324,  K.  B.  1828. 

472.  Action    was    brought  on  a  promis.'o:!  I 
note,  and  open  account  including  the  note,  ail 
charging  interest — Held,  that  the  interest  won;! 
not  be  struck  out  where  the  defendant  had  r:! 
pleaded  im[iiitation  of  payments  on  accoiinl  :| 
the  note.     Torrance  v.  Philliiii,  4  \,,  C.l'l\.\ 
S.  CI  860. 

473.  In  an  action  to  recover  the  anioiintofi 
promissory  note  the  defendant  jileaiidi  thalin* 
plaintiflTs  otlered  to  take  $200  casli  ami  iiotesfr  | 
the  balance,  which  he,  the  defeiiiiiiiii,liadiigr?hi 
to,  but  now  plaintifl  wished  to  i'li»r;.'P  iiitereflii  j 
the  rate  of  twenty  percent,  on  tlic  accepted  noir, 
while  the  defendant  urged  tliat  lie  was  n-i 
bound  to  pay  interest  at  all — /fc?'/,  reversing  lie 
judgment  of  the  court  below,  that  the  linker- 
standing  appeared  to  be  that  no  intere.'t  slioiiU 
be  charget).  Seymour  et  ul.  &  Faxtim.  I 
L.  C.L.J.  37,  Q.B.I  865. 

XXIII.  When  Accries. 

474.  A  written  contract  stipulated  tlial  oiler 
sums  therein  mentioned  should  lie  paid, wiitai 
interest  from  the  date  of  the  contract,  until  it*  j 
inaturiiy  of  the  obligation— 7/t7if,tiia(tiiuiiir 
plied  an  obligation  to  pay  interest  t'roni  aiidsfw 
the  time  the  payments  became  due.  Riatiili 
Ahem,  6  L.  C.  J.  201  <&  12  L.  C.  U.  280,Q  1 1 
1862;  1017  &  1024  C.  C- 
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nd  mill,  in  pason  in  h||  ;, 
riitioii  the  iiHinioi)  alii\  ,, 
li;;  II  liii!;ln>r  rnte  «f  inii'  .; 
i.w.  The Aitdi mil  (in,,-.' 
of  llicirillf,  (i  f!   I,  ■'( 

.'M.r. 


roiiirlit  to   iTcovcr  iiinii.v 
a   liy-linv  of  ii  iiiiiiiii'i|!,| 


Cii    an   action    by    a   liank    a}.'ainst    itH 

i  Miaiiftgcr  (or  damages  for  breacii  ol  trnxt—J/eld, 

I  ilml  interest  was   not  recoverable  in  reaped  of 

tMicli  claiin,  or  in  respect  of  loss  said  to  have 

lacfrued  tliroiiKti   liis   conduct.     The    limk  «/ 

l)mr  Ciinada  ii  Braihhaw  et  ai,  17  L.  C  1{ 

r.x  \\  c  IHCT. 

("ti.  When  money  is  payable  at  the  domicile 
riihcdiblor,  demand  of  payment  niiist  be  made 
iherp  lii'lljre  interent  can  accrue  tliereon,  and  the 

:  pavmeni  of  the  capital  debt  so  due  to  a  partv 
!iilicaie(l  by  the  creditors  is  Hiillicienl  to  pre- 
villi  llio  aciriiing  of  intere-f  thereon,     O'Hnl- 

il"ran  v.  Kennedy,  18  L.  C.  J.M4,  S.  C.  R  1874  • 

11152  0.  C. 

_    477.  Ihlerest  does   not   run  ex  lege  on  suni.i 

"  |i»iil  liy  the  jiroprictors  of  the  premises  on  bf- 
half  of  the  lessee.  J)esloriers  v.  Lambert  1 
y.  L.  K.  365,  C.  C.  1875. 

X.XrV.  With  Deposit  fob  Ratification  ok 

1'  TlTLK. 

478.  A  purchaser  brought  demand  in  ratifi- 

,  ration  of  title,  and  deposited  the  amount  of  ilu 

,  purchase  money  in  courf,  and  tiled  motion  for 

f  (i''(«ofsnch  deposit,  describing  it  as  jCIOO  with 

f  iiitere.«t,  Imt  deposited  only  theX'lOO.ami  motion 

'  ifas  made  to  have  the  (lejMisit  declared  irrcu- 

liir,  oil  I  he  ground  that   the   interest   was   r7ot 

iioliially  ilcpo-iteil— Wc/(/,  that  as   the   interest 

|v  "as  no  part  of  the  purchase  money,   that  the 

"  adiial  (Icposit  of  the  amount  of  tlie  interest  was 

niinecppfarv.     llarl  exp.,  ^  L.  C.   .1     40,  S  C 

Ho2;9GH  C.C.  1'.  &  q.  35  Vic.  cap.  6,  sec.  20.' 


INTERNATIONAL  LAW. 

I.  Evidence  Under. 
Of  Contract  made  in  Foreign  Country,  479, 

Of  Heirship,  481. 

II.  MARRiAfiK  Under,  482. 

III.  Notice  ok  Protest  Under,  483. 

IV.  Of  MARKiAiiE,  484-486. 

V.  Pre,sciiiption  OF  Bills,  Ac,  UndeB;  487 

VI.  KicHTs  of  Married  Women  Under,  488 
^^VII.  Skizi-re  of  Property   of  Foreioneb, 

VIII.  Status  of  Individuals  Under,  490, 

I.  Evidence  Under. 

,  479.  OfCon/nml  made  in  Foreign  Conntrti. 
|-llielawof  a  country  in  which  a  contract 
I  I"  made  and  its  usages  in  trade  must  govern  in 

:  wo  In  an  aotion  in  which  the  piaintiflT  sued 
I  iiedelen.laiit  for  the  value  of  his  occupation 
I  «;Henuivmentofprof)erty  situated  in  Upper  Can- 
:  ^abejonguig  to  plaintiff,  and  alleged  a  promise 

i  aitrr  f  "'!  •^'^'■"^''"'  '°  ^^y  »''^  amount 
i  Claimed,  un.i  a  witness  was  examined  in  Unner 

SfZoii   ^''"",'".'''*'°"'  «'•'«  deposed  to    the 

[  Ti^r'''^' '"  P''*'"«'r'«  action-FeZd,  that  the 

!--"•  "•  s  ooiitracl  made    out  of  the  orovinee 

'  2£\f:T'^  •'>■  '^^  •'^''^  «<■  the  coCtrv  n 
«,e  contract  was  made.     Wilson  v.  P'en,, 

«l.«/^ife(r«A?>._And    where  action    was 
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brought  on  a  promis.-ory  note  made  in  the  United 
,ll  r*  V  ''''■';'"*',"""'  '''"'  rt<l'"i"i.-tratorofthc 

imn  T  r^^''''   ""?.'  '"""•■*  "•'  administration 
Iron  .  a  Court     of  Probate    in    the    State     of 

fl.M'i:"*"'..'"'"'''"^''''  '"  ""'  cause,  as  well  fron, 
he  terms  thereof  as  from  the  principles  of  inter 
a  loia   law.did  not  extend  b<.voud  the  limitsof 
he  slate  in  which  they  wore  granted,  n^   i  fornv 
herelore  mo  eyidenceof  thecapacitvof  tl„  plain 

«1\, Q  a 'iS  "'•  ^ •♦^'"■'•'•^""' » ^'•^- It 

II.  Makiuaiie  Umiku, 

4^2.  Action  was  bvou-hi  to  recover  a  share  ,.r 

I  succession   of  a  communilv  which   had  existel 

between  con,«orts,  marrie.l  m  Scotlaii.l,  but  sine 

domiciled  m  Lower  Canada  iij,  to  the  nmeofth- 

dissolution  of  the  cmnni  iinty,  and  the  defendani. 

Pleudei  that,  the  marriage  havini;  taken  place  i,r 
.Scotland,  the  malnmoiiial  lights  of  the  partie, 
were  governed  by  il„.  law  ofthat  cuiintrv-/M/, 
that,  in  the  abseii.c  of  proof,  the  court  wou' I 
presume  the  law  of  a  foivh.-n  counlrv  to  be  Ih- 

III.  Notice  of  Protest  Under. 

483.  Notice  of  protest  of  a  note  dated  at  Mont- 
rea,  and  payable  at  a  bank  in  Albany,  in  the 
htateot  New  York,  was  mailed  at  .\lb'any,  ad- 
dressed to  an  endorser  at  Montreal,  protest  Sein  - 
ma,e  and  notice  M.ailci  according  to  the  law; 
of  that  s  ate-y/«/,/.  confirming  the  judgment  of 
the  court  below,  that  it  was  not  sulticient,  in»,- 
mucli  as  the  postal  arrangements  between  thi' 
two  countries  required  pavment  of  the  ix)H- 
age,  at  least  from  Albany  to  the  line  ;  but  ha. I 
the  postage  been  paid  the  notice  would  have  beeiv 
suttiuent,  a.s  nonce  of  protest  must  be  given  ac- 
con  ing  to  the  lex  loci  conlrar/un,  but  the  prote.-!. 
Itself  must  be  according  to  tl^  law  of  the  nlace 
where  the  note  was  payable.  If, ward  &  5a- 
bounn,  2  L.  C.  Ii.  121  <fc  ,",  1.  C.  R.  45,  Q.  B.  185< 

IV    Of  Marriage. 

484.  There  is  no  commiiuiiv  of  propertv 
between  parties  marrie.l  in  England  without 
marriage  contract,  and  witliout  any  intention  a-,, 
the  time  of  removing  to  Canada,  who  may  hav.r 
afterwards  set  tied  and  died  here.     Roqers  el  at. 

Q.  iV'Tsi's  ^^  ^^'  "^''^  *  ^  '"^-  ^-  "^^  ^■'' 

485  The  plaintiffs  l,eing  residents  of  Lower 
Canada  were  married  in  Nrw  York  without  con- 
tract of  marriage,  and  immediatelv  afterwanl, 
returned  to  Lower  Cana^la,  where  they  wer.- 
affliiii  married  with  ante-nuptial  contract,  bv 
which  separation  of  property  was  stipulatfti 
between  then,  -Held,  tluU  the  latter  marria-n 
was  of  no  effect,  and  that  the  parties  were  vx 
community  with  one  another.     Languedoc  exi- 

l57^r»8Vl35'c.'y^'''''^-^^'^-^-^^- 
48G.  And  .n  another  ca.se  in  which  the  hti . 
bond  of  the  apoellant,  who  resided  at  AbbittibI 
a  post  in  the  Hudson  Bay  Territory,  came  to 
Montreal  in  183S  and  was  married  here,  after 
which  he  returned  to  Abbittibbi,  where  he  remain, 
ed  until  1841,  when  he  came  back  to  Lower  Can- 


m 


ii  ' 
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mill,  (iiircliiisnl  two  (iinii^  iin  I  Kcitlcddown  licre. 
In  18.(7  lioiiiadc  lii-  will  in  Almitrcnl,  wlurt-bv  lie 
liK|ueu(lif,l  ull  Imh  propcrl.v   i-  i(  m.  coin  in  unit)' 

>  '  -tcil,  Iciiviiiv'  liin  wife  Imn  n- 'timrv  lc;;utef 

i  lii"  cliilclrfii  liiH  iiiiiviT^al  ii'ifiiifCM  en 
jooprii/r  The  iifmellunt  » a- upitointiMl  at  the 
'leath  ul  licr  Ini-liuinl  imrix  to  Iht  minor 
••liildrcn,  and  out'  of  tlic  iv<|hiiu1i'|iIs  wuh  uii- 
IKntiied  -nlc  tutor.  Till'  lal (.•ncfiisinj,' to  onsen  1 
to  liip  takinj,'  of  an  inveiilon  ..filie  property,  nlif 
vaiiHeil  till'  oilier  re^pomliiil  to  Ik'  ap|)ointeti 
tiitorfd/ //„(■,  and  on  liiHieln-al-lipliroMfrh taction 
rillegin;.'   coiiinninily  under  the  laws  of  Lower 

<  aiiada,  and  praying'  tliat  slie  he  entitled  to  one 
liii  (  ol  all  the  property,  moveahle  and  imniove- 
iihle.Hhu'hcoinpo^eiitheeoiiiinnnilv.    She  pra)- 

<  d  aNo  that  an  invenlorv  he  made  and  a  partition 
I'f  had,  and  al>o  Unit  so  iiinoh  of  the  will  of  her 
ate  hiislian  I  a-  piir|M,rted  to  will  and  lK'(pieatli 
herHhare  o(  the  eoinnninily  he  declared  null  and 
vo.d— //(7</,  that  heiii;;  f'ei/ed  with  all  lliu  pro- 
perly Of  theiM.niiriunitv  she  was  JHiiind  to  proceed 
to  the  inventory,  ami  tliiit  an  action  to  that 
edect  was  unnecessary  and   uncalled   for.     Mc- 

,',".■!"!',  'V,  ^'^''■''  *'  "'■»'"'  '"  <-'■  "•  1*'1>  Q'  R'  1«53; 
1. 1^.1  (  .  C. 

V.  I'KKSCmi'llOX  OK  Hll.l.s,  itc,    U.NDKI:. 

■»87.  The  prescription  of  a  note  made  in  a 
!i.ireign  country  ami  payahle  there  is  to  be 
jroyerned  hy  the  /ex  /or;  contriirlii.'i  and  not  hy 
the  Itxjnri.     WiUiiu  v.  Denitrx,  12  L.  ('  J  22'2 

g  V'lHTo'"  ^''''  ^'  ^'  '"*'*^'  ^  ^*  '^-  ^-  *'•  •^'^' 

VI.  Riniir.soF.MAiiHiKii  VVomkn  Undkh. 

48S.  In  an  action  in  declaration  of  a  hviwtliec 
on  certain  property  situated  in  J.ower  Canaila. 
and  whu'h  had  heen  alienated  hy  a  married 
woman  while  ahroad.  in  virtueof  adeed  of  trans- 
ler  liy  lier.-elf  ami  hushand.  hut  which  deed 
,  omitted  to  .state  that  she  wa-  duly  authorized— 
JIM,  reversiiifr  .lecision  of  the  court  helow,  that 
a  married  woman,  while  ahroad.  recpiires  the  ex- 
ijiess  anthorizalion  of  her  hushand  to  convey 
land  in  Lower  Canada,  and  that  nlthon^'li  the 
conveyance  he  sntfi(dent  aecordini;to  the  lawsol 
the  domicile,  and  that  such  a  deed  without  the 
suithorization  of  her  hushaiel  is  absolutely  null. 
Lnciokttt  &  Murlin,  5  I..  C.  J.  211,  Q.  B.  I.Stil. 

Vir.  Seizi'rkof  Prohkkiy  ok  Foreigner. 

■18).  In  an  action  hv  n  Cmiadian  company 
Ji.i.'ain8t  a  company  in  New  York,  wliere  moneys 
lelonj/inp  to  the  latter,  who  were  insolvent,  hail 
l-en  seized  in  the  hands  of  the  Bank  of  Mont- 
real—7ye/(/,  that  thedistrihution  of  such  moneys 
ly  the  court  of  the  place  wheiein  the  writ  of  sei- 
zure had  issued,  must  he  jtoverned  hy  the  law.s  of 
this  country,  and  not  according  to  the  laws  of 
t  he  United  States.  The  Canmlian  Inland  Steam 
Aungatiou  Company  v,  77ie  Columbian  Iimur- 
">>ce  Compant/  of  New  Yurk  k  The  Bank  of 
^"'ifreal  &  Leppingwell  et  al.  &  Osborne,  1 
H.  L.  190,  S.  C,  K.  I(j69. 
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' '•'■■'  "•'  "  'oreiKii  slate,  as  the  enfm,;,.,,,,,,,,  , 

•*iicli  senieiice  by  a  foreign  power  vvoiijj'i 
a  violation  of  piihlu;  law  and  of  the  |J  ^ 
nations.      hldam.i  A;     H'orJai,  U  L.  ('  k  •„. 

Q  I).  I *")(,.  ••'■ 
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.     (illol'NIlS  OK,  4!*<'i 

JnAi'I'Kai,,  4117 . 
Natiiii,;  ok,  4:ih. 

I.  Nniiri.:  IN,  4i)il,  500. 

II.  I'l.KA  IN,  .501, 
,     I'll'K'KDl'KK  IX,  502    .'lO."). 

lii-:(;n.ARlTv  ok,  50(i-5(is. 

UniiiT  OK,  5()!)-517. 
I.   UidiiTs  oK  Fartiks  Intkuvkmni;,  ,5|<. 


II.  Skrviok  ok,  521, 

\' .    WniioiT  Akkidavit,  522. 


VJlil.  Status  of  iNDiviiuAi.a  Under. 

4>0.  The  civil  rights  of  an  individual  in  thip 
i'pii  jtry  are  not  affected  by  the  sentence  of  the 


I.     Al.I.OWA.VOE    OK. 

4(11.  Where  a  |>Iaintiirimd  obtained  imKiej, 
against  an  assurance  comiiany  iis.'urni.|u,e°  anj 
before  the  lifteen  days  delay  after  iiii|,r|||„n'y 
expired,  another  creditor  intervened  ami  askfti 
that  the  moneys  be  paid  into  coiirl  to  l*,i)., 
trihuted  ;  but  before  the  o.llowance  of  liic  inK,, 
y'lit'on  t'le.'iioney.s  were  naid  to  the  pjnintiii- 
ifclit,  that  jud;;nient  must  jfo  a;raiii.si  iheinier 
veniuf:  nrty  according  to  the  decision  in  jtfai,,,,, 
<k  C/iuall.  (  hapman  v.  Clark  Jk,  Thr  I'ltitii  Lii, 
A.mirance  Association, \\  L.  C.J.  15l»,  ■>S.\4i 

II.  Delays  in. 

492.  The  court  may  extend  the  il.lav  oflliref 
days  allowed   for   service  of  petiliuii  in  caiiesw 
intervention.    Fraser  \ .    I'ouliul  ,\i  Lnmt'A 
R.  L,  44r.,  S.  C,  1871;  157  C,C.  I'. 

4!»,'!.  A  petition  in  interveiifioii  iniisth^servfti 
wiihin  the  three  days  allowed  tor  its  reception. 
Ciiurnoytr  &  Traiichemontanned  id.  &  bad 
5U.  L.  H27,  8    C.  K.  1874.' 

III.  Ekkect  of. 

494.  An  intervention  which  lemls  to  deprivt 
one  of  the  parties  in  the  case  of  the  ownership 
and  possession  of  an  imniovealile  properl; 
renders  the  whole  action  r.iPDealahle,  kinjtli) 
et  ux.  V.  Nixon  &  Sutherldml,  15  L.  C.  J.2?l, 
S.  C.  1871  ;   1142,  sec.  .3,  C.  C.  1'. 

495.  The  respondent  by  writ  of  attachment 
bt'fore  jii  Igment  seized  a  vesi^el  in  the  po.'ws- 
sion  of  bis  debtor  on  the  stocks  in  liis  ship.isnl 
and  the  appellant  claimed  the  ves.-el  -seized as bii 
property,  and  the  respondent  joined  issue,  Suth 
seqnently  the  respondent  recosered  iudjiiiii'.'ii 
apainat  his  debtor  for  the  amount  lie  clainieJ, 
and,  as  the  legality  of  the  writ  of  attaclinieiii 
was  contested,  as  soon  as  the  delay  had  expiml, 
seized  .the  vessel  under  a  writ  ot  execution.  To 
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luU',  iiH  the  eii(ni(:irii,.||.  , 
u   r.in'iKri    power   wuuij'i 
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i     H'onleii,  G  I,.  (',  1{.  ij. 
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UVKNTION. 

4ill. 
!,  »!».(. 
t.|.  4!»r., 
4!»t;. 

r. 

!M),  nOO. 

1. 

<,  .'J02  SO.-) . 

■■,  r)()(i-r,os. 
»-r.iT. 

'aKTIKS    I.NTKIiVkMxi;,  51«. 
KKIDAVIT,  .I'JL'. 


itiirliud  olitiiiiii',1  inil^fiiK,,, 
JuinnuiiyilMi^iiini-'licis.aM 
sdi'fiiy  afltr  jiiil^'iinni 
lilor  iiitervcii'cil  iin.l  ii-trt 
will  into  cuiirl  lo  1*4. 
lie  ftHowuiiof  (jf  ihciiiifr. 
/ere  m'ui  to  (he  plaintil)-. 
III  UHt  >.'o  u;;uihsl  linMiiier 
ig  to  tlipdfcisj<iii  iii^Mj,,, 
V.  CInrk  A;  'fh,.  I'liiti/  Lili 
n,:i  L.C.J.  lj:i,  S.c'.  1,^'j 


C  extend  tiic  delay  of  (href 
vice  of  pptiiiiiii  ill  caseeoi 
'  V.  I'ouliiit  .V  Umti 
1;  157  C.C.  I', 
iitcrveiifioii  must  lie servN 
allowed  tor  its  reccplion. 
tem(»it(i(/mi't  (d.  A  Umi 
.  1874.' 


on  wliicli  teiiila  todepriK 
the  ca«e  of  tlic  ownership 
ill  ininiovcdlile  proper!; 
ion  r.iitiealiilili'.  hingili} 
utfierldiiil,  iriL,  C.J.2II, 
:.  .3,  C.  C.  1'. 
it  by  writ  of  attachmeni 
ed  a  vened  in  the  posses- 
he  Plockn  in  liis  sliipiBni 
ned  the  vessel  seized  as  bii 
ondent  joined  issue.  Sub- 
Jent  recovered  judiiiiiprii 
the  amount  lie  daiiiieJ, 
'  the  writ  of  attaclmieDi 
aH  the  delay  hd  eipited, 
•  a  writ  ol  execuiion.  To 


|ir7  I.N'TKUVKNTION. 

Lis  wiziiro  the  Bpitellant  llled  iin  op|Kisition 
hliicli  wH^di-'iiiiiHi'd — //('/(/,  roverHin;.'  the  jiidg- 
L'lit  of  ilie  I'oiirt  lielow,  that,  iiiilil  tlie  inter- 
leiilioii  v>us  dis|Hised  ol,  the  reHiiondent  oould 
Liuiii-c  till'  \e»Hel  lo  he  Hold  liy  thf  slu-ritl', 
jii  .1  lliiit  ilif  H|i|Hisiti'>ii,  therefore,'  should  have 
j  ..ii  iimiimiined,     Mirhnti  &  (ianvrmu, .'(  H.  C. 

i-i.y.u.  !>•::'. 
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078 


nd 


lie  goo  |>  liiiind  on 
i^j;  ihusc  nf  a   sii||. 


IV.  (jiKiixn.-*  OK. 

r.Mi,  A  liiii  liord  seized  all  tl 

ii.  leased   |iieiiii-es,  iiiclu.lin„ 

(.■iiiiiil.aii  I  till'  liiller  intervened,  elaimiii:;,  under 
In.  Wl  (if  till'  Civil  ('(>.|e,tliat  he  was  only  lialile 

•11  tar  u«  lie  was  iiiiiehled  to  hi.s  inii'iiediiile 
J..J-OI',  lint  it  a, IS  |in>ve.|  (Imt  thesuhdea-e  wa- 
■iiitle  witliiiiil  llie  consent  of  the  landlord  and 
III  vinlaliiiii  of  (lie  conditioiiH  of  the  pi'iiu:i[ial 
l'iisi'-//./i/,  lliiit  llie  suhdeHKor  wan  lialile,  and 
Villi  nil  llie  |,'o'«ls  found  on  the  preniise.s  were 
|iil;iwl  III  llie  liindlonr.s  privile;;e  f.ir  renl.  Ije.n 
fiviiri  ill'  III  C'liin'tc  iff  /' Ui'i/iit:/!  (Inu'rnl  ilr 
W.n/mi/  &  Vitilv  Hi  iiL,  20  L.  C.  ,1.  ;i:':t,  (j.  J{. 

V.  I.V  Al'I'K.*!.. 

i:)7.  The  roiirt  of  Ap|X'al  niay  onlerathird 
Biffsoii  iiitere.sied  in  the  i.ssue  to  he  lirouj;ht  into 
lie   case.     Jmilierl    el    rir    &    Itiiniuiii/,    12 

■  C.J  22s,  Q.  H.  18G0i  154  C.  C.  1».       " 

V[.  X.U'l'KK  OK. 

!  4lt-<.  All  iiilerveiition'is  in  the  nature  of  a  de- 
hianil,  and  the  intervening  party  staielM  e.xaellv 
■11  tlie  same  position  as  a  pluinlill.  M'nlvnUv. 
WMimnk  Juhiisnn  &  lluniet,  11  L.  C.  J  .'iO.'t 
I.e.  U.  It^liT.     . 


I.X    I'liO'.nciiK 


IN. 


•>02.  A  motion  wii«  mii.|e  in  (he  Siiiierior 
lourttoheallowedloineui,  intervention,  which 
was  granteii,  ami  „u  llii-  foiirili  duv  aflyrward^. 
t  leinervention  noi  Imvin.'  heeii  tiled  or  Ht-rved, 
tlie  plaintillH  ohiaimd  a  (•eitilicale  from  the 
proil.onotary  and  lil-d  il  in  court,  whereupon 
ilie  inieryriiin;-  p,„.,y  ninvei,  without  notice 
upon  alhdavil  for  a  (iirlhrr  delav  to  tile  moyens 
ol  mlervention,  and  ol.tained  dela'v  up  to  the  lirnt 
1.1  January-//^,/,  ,1,  review,  that  the  further 
■leayWionl.'  not  Imve  heeii  ^Manted,  and  the 
.lilil;,'nie  1. .  .a,.  ,,t  t|,e  Hiine  wa-  reversed  witii 
co.-is.     /,>,„„/,.,:,.,.  -tj.,   ^   .»/,o^/i-    A7/,(>r,   15 

-,;■,  V/'"','*^  '  '  ''•  I"  •'^'■».  «■  <".  It  18.15, 
•>IM  U',  Hie  veu-.  ,  .s  und  ^roniid.s  of  an  inter- 
!H  raised  and  proeeeilin>;H 
Mowed  as  III  nil  oi'ihiiurv 
Uiihin.wn  »V  Jiifin.Hon  ic 
'My',,   S.    C.    I{.    l,S(i7;   158 


I  venticfi  a   .  -w  inHiie 

j  mUMl  lib  !-)Ke||  ,i,||t 

I  airtioii.    U. ,■...;.■;     V. 

i  Hiiniis,  1;    ,.  t;,  .(' 

I  C.  ('.  p. 

5U1.  And  hidil,  al-o,  that  an  iniervenini'  parlv 
lanno'  loieeloseuparlv  alieadv  m  (•„,<.■(«,  witlioiit 
a  avnlardemand  of  plea  and  a  lap  e  of  thedelay.s 
allowed  for  .similar  pleading's  ,„  o  diiiarv  ca-iss, 
anil  siidi  torecloriiire  nhould  he  .-et  a-^ide  on  mo- 
tion.    Jh. 

50-1  And  /le/il,  further,  that  an  iii-eri|ition  on 
the  rii/e il  I'm/nrti- im  dcihnit,  without  a  [ilea  hav- 
injrlieen  re,,'ularly  demaieled  in  c  mtestation  of 
jlie  intervention,  and  Without  liaviiii;  al  lowed  the 
lejral  delay.s  to  elaose,  will,  on  inolioiito  that 
effect,  he  .struck.     Ih. 

X.    KKOUI.AniTV  OK. 


a  party  interested  in 
efen  hint  and  agiiar- 


VII.  NOTICK   i.v. 

499.  All  intervening;  party  who  claim.i  pav 
iieiitby  the  prollionolary  of  a  sum  of  money 
liii'ler  jiiditiiient  in  his  favor  is  liound  to  jrive 
jiuticetoall  the  partiiM  in  the  record  of  his  a(i- 
lillcatioii  to  the  court  for  such  iiionevs.  Oilks- 
tiftlal  \.Simii/()e  et  at.  &  IJutchiiion  et  a/ 
'cMatilandet  af.  &  Gonlon  et  al.,  G  L.  C.  J. 
J5,  S.  C  K.  1853. 

^500.  A  petitioner  for  intervention  must  "ive 
lotice  of  his  petition  to  all  the  parli's  in^tlie 
Base,  a»  well  those  who  have  appeare.1  an  tho-e 
fcho  have  maiie  default,  and  the  reauon.s  for 
liiterventioii  must  he  .served  both  upon  the 
llaintiff  and  delendant.  Fraser  \.l'ouliut& 
p«iw,.3U.  L.44t;,S.  U.  1871  ;  157  C.C.  P. 

VIII.  Plea  ix. 

501.  All  intervening  party  whose  intervention 
(iM  been  allowed  is  entitled  to  plead  to  the 
liieritsof  the  action  in  order  to  the  conservation 
■■  •'"<  nghtp,  and  that  though  another  and 
Sfpatttlewsue  IS  raised  on  the  intervention  of 
I  •eplaintifrpleading  thereto.  Beaxidry  v.  Davis 
^l^Hmmt,  ;iL.  C.J.  253,8.   C.  1859;  158 


50fi.  An  intervention  h\ 
a  conle-tation  hetween  tlieo,  ,mi  ...i,,  „um  agimr 
dianm/.f ««  fa«.w  afier  deierniinat  ion  of  the  prill 
cifial  suit  isre-uhir.  Milh.rti  liuiiriffi.i.^  ISi  Uul- 
I'iii'l  k  Ihi-  Miiatreid  Ridlinij  .Villi  nomnantj, 
IG^L^C.  .1.  :!:{.->,  S,  ('.  1,S72.  " 

507.  An  intervention  tiled  without  the  allow- 
ance of  the  i-outt  in  t.-nii  will  not  he  Nummarily 
r.jected  frou;  the  record  on  motion.     III. 

508.  .S«Hi/»/«;.  that  theallowanceolan  interven- 
tion hy  a.ju.|fje  ill  cliaiiihei-H  in  term  time  is  not 

a  compliance  with  Art.  15(i  of  the  Code  of  Proce- 
dure.    II,, 

XI.    Ullilli'  OK. 

509.  A  third  person  cannot  intervene  inapo.s- 
.se.sNory  action  on  the  ground  that  he  is  proprie- 
tor of  the  soil  to  which  the  action  refers.  Puize 
v.  Mwille,  A  Kev.  de  Leg.  200,  K.  B.  1813. 

610.  During  the  pendencv  of  an  action  on  a 
bill  of  exchanite  the  |ilaiiititt»  received  from  the 
hankrupt  estate  of  the  acceptor  of  the  hill  of  ex- 
change a  Doit  ion  of  the  sum  demanded  by  the 
action  I'he  defendant  thereupon  tiled  a  proceed- 
inacalled  an  intervention,  and  theplaintitfs,att.>r 
hling  a  r(;i!rttxj<  for  the  amount  received,  mo-ei 
to  reject  the  intervention  on  theground  that  ttie 
proceeding  was  really  not  an  intervention,  hut 
simply  an  application  u^  rvpWAd—IIeld,  that 
there  was  no  matter  for  intervention,  but  for  a 
supplementary  plea,  which  in  England  is  known 
as  a  p\eapuis  darrein  continuance.  Lyman  v. 
Perkins  &   Perkins,  2  L.  C.  K.  304,  S.  C.  1852. 

511.  And  where  an  intervention  does  not  dia- 


i'^WWl 


C79 


INTEKVJvXTION. 


close  on  its  face  any  riclit  or  interest  in  tlie  in- 
tervenincpaitvllieooiirt  will  (lisniinsit from  tlie 
record  on  motion,  ami  in  such  case  a  new  inscrip- 
tion is  unnecessary,  wliere  tiie  ease  lias  been  al- 
ready inserihed,  and  lias  not  lost  its  place  on  tlie 

2  L.  C.  ll.  ,T21,S.  C.  1852. 

512.  Apersoii  coniplainingofastatenient  con- 
tained III  a  pleadinjr  in  the  cause,  to  which  he 
wa^  not  a  pai  ty,  as  false  and  caliininious,  has  no 
right  to  intervene  for  the  pnifKise  of  liaviii"  the 
passa<recon.nlained  of  struck  from  the  record. 
JJiMmrd  V.  Burmlon  ct  al.  &  Hibbard,  3  C.  L.  J. 
6-1,8,  U.  1807. 

313.  A  partv  claimed  to  intervene  in  a  suit, 
representing  that  he  was  a  partner  of  the  plain- 
tms,  who  were  ahoiit  to  ccmpromise  iheirclaiin 
against  the  defendant, wit Imuthisconsent—i/f/r/, 
that  his  intervention  was  pioperlv  received. 
Hutherford  ei  al.  ii  Fenex &  The  Mnntreul  and 
Aeii^  }ork  Railway  Compavy,  3  C.  L.  ,1.83, 
Q.  B.  1867. 

614.  Goods  belonging  to  a  thin!  parly  which 
have  been  seized  under  an  atlachmeii'l  before 
judgment  must  be  reclaimed  bv  an  intervention, 
and  not  by  an  opjiosition.  Anderson  v.  Walsh 
A  Ro.ss,:)R.  L.445,  S.  C.  1871. 

515.  A  party  already  in  a  ca.se  in  one  quality 

may  intervene  in  the  same  ca.se  in  another  qu.tli- 

i^^'J^^A  ^''^'"■'  '''■  ^rown  es  qual.&  Brown,  4  U.  L. 
627,  S.  C.  R.  1872. 

516.  A  creditor  lias  a  right  to  intervene  in  a 
suit  brought  by  a  third  party  against  his  debtor, 
for  the  purpose  of  contesting  the  claim  of  snoli 
third  party,  when  the  action  is  brought  by  collu- 
sion between  the  plaintitt'  and  defendant,  and 
with  a  view  of  enabling  the  plaintiff' to  obtain  a 
judgment  for  a  sum  not  really  due  by  the  defen- 
dant, and  that,  to  prejudice"  the  rights  of  the 
creditor.  Adamx  v.  T/ie  Hartford  Mining  and 
Smelting  Company  &  Sir  Hugh  Allan  ei  ul ,  I(i 
L.  C.J.  9.5,  S.  0.1872;  15t0.  C.  P. 

517.  A  person  claiming  land  under  seizure 
cannot  do  so  by  means  of  an  intervention  during 
the  wndency  of  proceedings  upon  an  opposition 
ajinde  distraire,  filed  by  another  parly,  am'  such 
intervention  may  l)e  rejected  on  motion  to  tliat 
effect.  Bethune  v  Chapleau  et  al.  &  Eraser  & 
Thomas,  17  L.  C.  J.  33,  S.  C.  R.  1E7" 

XII.  Rights  of  Parties  Intervening. 

618.  Whereby  theprincpal  demand  a  vessel 
was  seized  by  attachment  before  judgment, 
and  an  intervention  as  filed  bv  third  parties 
who  claimed  owncrsnip  in  the  vcs-el,  and  the 
principal  den-.and  having  been  withdrawn— 
Held,  that  the  withdrawal  of  the  principal  de- 
mand did  not  put.,  end  to  the  intervention, 
which  could  be  con.i.iued  fur  the  purpose  of  es- 
tablishing the  rights  of  the  parties  intervening. 
Mulholland  &  Benniny  et  o'  15  L.  C.  R.  284 
Q.  B.  1864.  ' 

619.  And  h-ld,  also,  that  the  intervening  par- 
ties having  fa.ied  to  establish  their!;;  e  would  be 
condemned  in  costs.    lb. 


18SUE  JOIKED.  ,.,, 

the  hands  of  the  tiers  saisie  is  null,  an  imp,     , 
ing  parly  cannot,  Jiy  motion  made  iiiimejJ" 
alter  he  is  allowed  to   intervene,  ami  b,for  ,' 
issue  IS  joined    on  the    intervention,  clan,, ' 
(luashmg  of  the  seizure.     Fleck  &   L,™  i 
L.  C.  J.  216,  Q.  B.  1865.  '*"'' 

XIII.  Service  of. 


o21.  An    intervention    which   has  not  U 
served  upon  the  parties  to  the  suit  can  hav?' 
effect     Cournoyer&  Tranchemontow  <uA 
""    "^    ^  335,  S.  ■"    "  '"'■  '' 


effect- 
Bar  Wc,  is  L.  C" 


J.  335,  S.  C.  R.  187'4. 
XIV.  Without  Affidavit. 

522.  An  intervention  may  be  allowed  W  ■'  I 
court  without  being  supported  by  offiilr' 
Cnies  et  al.,.  The  Glen  Brick-  (\>v,paL&wi 
14L.  C.  J.  112,  S.C.  1869;  156  C.  t'^ p. 

IXTEST A C Y_5cc  S UCC K.SSIOX, 


INTOXICATION. 

I.    (jROt'M)    OF    Nfl.I.ITV      (,F     CoMRAfT      1 

CUN'TKACT,  UEticissiox  OK.  'H 

j^vvA  »""''"'"  "^  ^'^''•'•■•nv  OK  DKtDs.. 
ULhDS,  Rk.scission  of. 

III.  A     Gunl'ND      OF    ResII.IATIu.V    OF   DuVi 

TioN,  6'se  DONATION.  ' 

IV.  A    Ground  of  Separation  vhom  Rb 
AM.  Board,  .see  ACTION  e.v  Skparatio". 


INVENTORY. 

I.  Costs  of,  .see  COSTS. 

II.  Of  Minors'  Estate,  scj  TlTOBSHlf 

Air  Of  NT  OF. 

III.  Of  Succession,  .«ee  SUCCESSION, 


INVESTMENT. 

Of  Trust  Funds,  see  TUTORSHIP. 


I.  0.  U.  See 


BILLS  OF 
&c. 


I':XCHANGE, 


620.  Although  seizure  corporeally  effected  in 


IN. 


IRREGULARITIES. 
As  to  Date,  see  OPPOSITION,  Nuuiius 
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5UE  JOiKEI).         ,.,, 

''"•«««'>'■«  is  null, HI,  inif,,., 
liy  motion  made  iiiinicdiai,'. 

to   intervene,  anil  Iji'forea,'. 

the   intervention,  claim  'i 


^ntion    which   has  not  1^, 
irtiestothesuitcanliavfc' 

335,S.  C.  1M874.       ^ 


ition  may  he  alloweii  l,v  :-■] 
ing   supporte,!    hy  affillai'. 
ten  Uriel-  ('<mi)Hiiii/&  W.j.. 
C.  1869;  lotiC.  C'  p. 


-Sec  SUCCKSSIOX, 


3XICATI0N. 

Jfl.I.ITV      OF     CdXTRACI  ,., 
MSSION  OK.  ' 

IF   Xn.i.iTV  OK  Dms,;/.| 

N  OF. 

OF   Re.simatiox  of  Du\,. 
JN. 

iJON  EX  .Ski>\ratiox, 


ENTORY. 

;osTs,  I 

Jf^TATE,  sci  TITORSHIF, 
IN,  see  SLTCESSIO.V 


5STMENT. 

;>s,  see  TL'TORSHII'. 


JvS  OF  1-:XCHANGE, 


ULARITIfiS. 

OPPOSITION,  Nuuims 

—Sm  vnocFMU 
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SUMMARY    OF    TITLES. 


Art.  Pag4' 

iCQUES  UAHTIER  RIVER..  681 

EWS  BURYING  GROUND  ..  1        681 

OINT  AND  SEVERAL 681 

tl'DGES 2-96        81 

[■DG.MENTS 10-101   683 

liVUT 102-108  694 


Art.  Page 

JURISDICTION 109-262   695 

''^'KY 263-H22   712 

JURYMEN 7ig 

JUS  IN  RE ,[  718 

JUSTICES  OF  THE  PEACe!'.  32:!-.3,37   718 


JACQUES  CARTIKR  IllVER. 

I,  DtscKii'Tiux  OF,  See  RIVERS. 


.JEWS  BURYING  G HOUND. 

I.  TlTl.t   TO. 

!  On  the  conlestation  of  an  opposition  of  the 
||,|.iHaiit,  as  npi'e.serjtiiij;  the  estate  .McTavish, 

I  ilif  re;:|ion(lehi,  as  repi'e.seiitinjr  Ihecurpora- 

II  ulPorlu'^iic.-e.lewsof  .Montreal,  from  wlioin 
•  liiinl  liuil  bien  pui'oliased  .■ioirie  time  previous- 
nlifiiscil  as  a  cemetery — //f/(/,coiilirmingthe 
iiiii'ul  of  the  cinirt  lielow,  that,  as  there  were 
Ifiices,  the  posts  were  still  avallahle  as  laml- 
ik-,  ami  the  fact  ol  the  fences  havinj;  disap- 
iml  gave  the  appellant  no  title  "to  the 
j-ti'tv.  Tdijlm-  ii  Biw/tanun  et  al.,  I 
C,  h.J,  uS,  Q.  B.  18(15. 


II.    Co.MPETENCV   OK. 

3.  A  question  aro.se  as  to  whether  a  juil.re  ap- 
poniteil  as  a  commissioner  for  codit'ving  the  luw.s 
of  Lower  Canada  was  iiualiHed  to  sifas  iudire 
nnder  cap=.  37  and  38,  of  the  Act  of  1849,  which 
prohibits  any  jiiilt:e  of  the  Conrt  of  Qneen's 
bdich  from  holding  anv  other  oliice  of  emolu- 
ment under  the  Crown,  and  the  court  heiih' 
eipially  divided  m  opinion,  the  ipiestion  remained 
unsettled.  5  L.  C.  J.  79,  Q.  R.  l,sji». 


I        111.    LlADlLITV    OF. 

j  ;1.  /',/■  Aff.i  Dime 
Where  action  was  hrini 
judge  ol  the  district  . 
process  ol  attachment  lb 
editor  and  printer  ol 
ijublishini;  certain 
act.- 


;L\T 


AND    SHVE HAL- 
GAT  IONS. 


-See  OBLI- 


JUDGES. 

I  .\l)   Hill',  2. 

II  CcMrKTHxrv  of,  .'{. 

ill.   l.l.MIII.ITV    OK, 

F"r  .li/.v  Dime  in  Official  Vupixcily,  4. 

IV.  PlIWKUS   OF. 

In  (Jliiimhtrx,  '). 

Ill  Criminal  (.'nnes,  G. 

Ill  Election  ('(ixe.i,  7. 

V    litCfSAl'lu.N-    OK,  8,   9. 

i    \V  HOC.  -»--»•• 

...  Where  two, judges  ml  li,.c  had  heard  a  case 
I  onlereil  a  re-hcarina  and  subseiiuently  the 
liiilp  wlwse  place  they  tilled  ceased  to  form  part 
ililiccoiirt,aiHl  was  replaced  bv  the  appointment 
i!  Hvooilierjii,li.es-//eW,  rhat  notwiihstandinK 
»liat  all  till,  luijirc's  of  the  court  werp  now  comi- 
^leiit  to  hear  the  case,  that  the  judges  ad  hoc 
pill)  sat  at  the  iicaring  should  continue  to  Ibrm 
Jart  ol  the  court  al  the  re  hearing.     The  '.  wor 

\^i iJi'"''''"^ ^  Drummoud,  18  L.  C.  J.  76, 

"Ii.  ISU    1102  C.C.  P. 


//(     O'lirinl   (J(,j),irilii.~ 

.'lit  against  the  proviii'cial 

if  'St.  Francis  lor  issuing 

for  contempt  against  the 

a  public  newspaper  for 

"    ^ I'l'pfis— /y.7,/,  that,  as   the 

acts  complained  of  were  performed  bv  the  judge 
in  hisjud.ciil  capacity,  the  court  cou'ld  not  take 
cognizance  of  them,  and  tnerel'ore  had  no  juris- 
diction.  J)ickyrson  v.  1- Iffc/icr,  >.  R.  27(1,  K.  ]!. 
1828. 

IV.  Powers   ok. 

;').  /((  iViitmlier.i.—WUi-rv  there  were  several 
issues,  such  as  a  plea  to  the  action  ainl  a  special 
answer  to  such  plea,  and  a  general  iiiscnption 
lor  the  adduction  ol  evhlence,  altbongli  the 
proof  of  the  special  answer  alleging  r//o.sr /«</<;«! 
a.s  to  the  matters  contaii  ed  In  tiie  plea  to  the 
action,  f  made  out,  would  be  a  bar  to  any  liirther 
proceedings  upon  such  plea,  a  judge  in  C'liambers 
ha.s  no  power  to  restrict  and  limit  the  proof  iii 
the  first  instance  to  the  special  an.swer,  as  «uch 
limitation  can  only  be  ordered  by  the  court. 
Bninh  et  al.  v.  Wilnon  et  al.,  4  L.  C.  R  454 
S.  C.  18j4.  ' 

6.  In  (Mminal  Cases.— The  petitioner  liavin" 
been  found  guilty  of  larceny,  and  having  been 
sentenced  to  imprisonment  lor  life,  petitioned  in 
Chambers  to  be  liberated,  on  the  ground  that  the 
sentence  was  illegal— //eW,  that  the  judge  under 
sucii  circumstances  had  no  power  to  liberate 
liiiii,  and  his  only  iccourse  wan  by  p(  (uion  to 
the  Crown  tor  a  remission  of  the  punishment  in 
whole  or  in  part,  as  the  Governor-General  mi<'ht 
see  Ht.     riante  exp  ,  6  L.  C  R.  109,  Q.  13.  18?)(1. 

7.  Ill  Election  Cases.— The  provisions  of  tlie 
Controverted  Elections  Act  of  1857  are  insuf- 
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ficient  to  enable  h  judge  becf  iiiinjr  a  comniis. 
i-ioner  to  Hp(X)iiit  a  (irpntv  to  act  a8  jiulw  in  lii- 
P  ace.  Bniow  ct  ah  ii  lienwli-y  ct  „'/.  ,  2  L.  C  J 

26,  E.  H.,S.  C.  MiK  ■" 

V.  Recusation  of, 

P.  Wliero  a  i/ui  (dm  action  was  tiii<eii  a.'uiiist 
certain  nnrlu..«  who  lia<l  constiiicled  a  brid^n'  in 
partncr>lii|),  and  codified  and  received  toll 
tlierelur,  wiilioutdep(,sitiii;:a  declaration  ofiiat- 
ne^^lllp,  in  accordance  witli  tlic  terms  of  tlie  Sta- 
liite,  and  ilie  only  jud-e  in  tlie  (ii>trict  in  which 
ilie  action  was  l.roiijrht  was  one  of  tlie  ori"iiial 
parlies  to  the  pariiicrsliip,  hut  hail  since  wa,-ed  10 
have  any  interest  therein— /A'/-/,iiuit  this  did  not 
give  rise  to  a  demand  in  reciisalion.  Lir/rrr 
'/.'>"  /''"A"'-  f^'lo'i""''  1^  f-  C.  J.  20,  &4  C.  L  J. 
42,  U.  C.  18G7  ;  17(i  C.  C.  P. 

y.  Where  a  judge  had,  in  ft  similar  suit  be- 
tween the  same  parties,  and  in  another  court, 
expressed  Ins  opinion  and  delivered  judgment  in 
accordance  tiierewith,  on  the  pretensions  of  the 
parties,  which  pretensions  were  to  lie  iirced  in 
tlie  second  case- //,-/</,  ihiu  he  should  ndhun 
from  sitiiiijr.  J[„/l  ic  lin/aii,  13  J..  C.  J  252 
Q.  B.  18G!);  17(i,  sec.H.C.  C.P.  ' 
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XXXV.  OKTiiKCoruT. 

Wliiif  in,  8i).  - 
XXX  V^r.  Oi'posiTiox  TO,  90. 

VI  KKIilSTHATION-  OK.  94. 

XL.  Rn.iKi-  Kiio.M;  95. 

vl'f;   ^^''•'•'"'■•'"•■"  '^'  'J'kHM,  !»li. 

V  '     r  '''■^'  *'  ^  •""■■  I'«l'"Vo.H,97. 

vT  I      ''^''■•'*''^'"'ATU)^•  OK,  98. 
AUV.  'J'hansfkk  ok,  99 
XLV.  Ui.TUA  Pk-tit...  ll;0. 
XJAI.   V.vui'E,  101. 

1.    AcmiR.-TKXCK   IX. 

10.  There  is  noacquiePcence  where  thoainr \ 

I  ndered  has   been   accepted  in  error     j' 

'»<-rmW.».  l4L.C.i:u;i,S.O,    ,,S''' 
.      1-    I  he    voluntary    payment  „f  „J    ;■,, 

nHgment  appealed  troni  is  an  acqnieC] 
lie   (act  n,av  beestablisiied  bv  illidan   r  ' 

bomcau  v,  Davi,  et  al.,  20  L.  C.  .J       '    '* 

1  b  Kj. 


1W.Q.I 


JUDGMENTS. 


Soi.IUAIHKMKNT, 

IN  THE   Kkcokd, 


I.  AryriKM'KNCK  IX,  10,  11. 
n.  Actions  ox,  12-1  j. 

III.  AOAIXST  €o.\S01iTS,  1(!. 

IV.  Against     DtKEM).\xTs 
17,  18. 

V.  AOAIXST  IXTKIiUICT,  19. 

VI.  AOAIX.ST     PaHTIK.S     NOT 

Vir.    A.MENU.MKXT  OK,   21,   22. 

VIII.  Aki'lai.  KUO.M,  .sx«  Al'PEAL. 

JA.   AltliKST  OF,  i.J. 

X.  R.Mi,  24. 

vlr  'u'  •'!;"'''f''---^  '"•■  ■'■'"■:  I'KACK,  25,  2(j. 

All.     JJY   PUOTIIIINOTAIIV,  27. 

XII  [.  CiiosK  ,lt  oi:k,  ^K'.W. 

Xiy.    CoMI'ENSATlOX  OK.   .12. 
XV.    CoNKKSSION  OK,  3.i,  a4. 

-XVI.  DivisiHi.i.;,  ;i5. 

XVII.  IjKkkct  ok,  ,'«i-;i8, 

XVIII.  EuiioRs  IX,  H9-45. 

V  v^'i,*"'-''''''''"''"'^'  '"■■'  ■•"'''  EXECUTION. 

AX.    I'AI.SIKICATION    OK,    4«. 
XXI.  KiNAI,. 

J-J/f'ccf  of,  47.  48. 

f>7/a/«;y,  49-51. 
XXiJ.  FoKKicN,  52-5(5. 
X.XIII.  FoiiM  OK,  57. 

TION^^'    ^*"'"""*''''"'''    o>''    «ce  LMPROUA- 
Yv  vV  'f  ^''•'"•••''■'''■'  "f'  Attorxev,  58,  59. 

YYVl'l      r'    ^'"^^'"""ITY  WITH  Pi.EAUINOS.GO. 
■i'^Xi'-    J'"<''K«l.o('l'T0l{Y.  (;i-(i9 

YYiV;,^'"  Vacation,  70-7.i. 
AAiX.  MoiivK,  77-79. 

Y  V  v'r  ^V^  ^IM'ANTK  CONSEXRIT,  80. 

YvviV    XT*  '-'""TANTK  Veredicto,  81-84. 

YV  vr  V  '^'/*''""'   ^^'  Cl.AlM,  85. 

YYY  J  ,";,'*"""'  "^'  ^'«^>">  ^6- 

AAA!  V.  Or  Harboi'h  Com.mi8hioxkrs,87,  88 


11.  A(  TlOX  ox. 

12.  In  an  action  on  a  judjrniciit  i-oimM  ,J 
fo.en.n  country,    die  account  ,ip„„  ,vl ,     i  ' 
r.ndered    mn.^t   be  pro.inced.   jLJZi' 
W.,l;)L.C.J.'224&l.iL.,^/,n;;^[; 

l;^-  And  in  anoihercase— //,/,/  tlntlitL. 
Y.U;l'Mcat,.^,  shows  nocause,nori.ti 
'""t   was  duly    sunimiMiedundrc.iil   .*' 
'I«;'H"«,  (he  action  v,il|  not  !ie.  .i/,,;  v  M  ' 

I0l..C.J.81&;iK,L.44(»,,S.C.Ul^; 
.'■*•  An    uclion    on  a  jiidj:ni..|,(  fornwll-,". 

tamed  111  the  same  co,:rt  in  ,rhv,,„ihe,'irL 

certain  sum   of  moiuy,  u,d\i,.J  , fif 

oh,i,,Mhejud.n.M,tluid,,cv,..  !„.,,; 

Mtl.Mied  m  anv  way,  H.id  tin,,  thcMui,!  wis 

a,out,mnied,ately,o,,uinlH.|Vovn,ceol^ 

e,  ;.,..?!        Tl'"'   i""    ''""'""'   1"'^  ""'fi''^'*s 

cou,,.e   a^amsi   him,  elc.-//,-/,/,  ti,at  ilj„J,. 

"en     colli,     be    maintained    al  all  ni.,,,  a  „J-. 

m;Mt  already  rend.Ted,  which  was  M.rvduiitk 
I  at  It  could  only  be  nnnntaiiiid  „n  nrnMlufiJ, 
alega..o,iihaltl,edelcn,hM,tuusalMit,ote 

he  province  «iih  the  inl..nti„i,  of  .Ie(rau4- 
liis  creditors    of  wimdi  ;i|.-re  »a>  none.aidiie 

12  L,.  t.  R.  199,  S.  C,  18()2. 
III.  Aoainst  Coxsoht.s. 

10.  A  judffnient  obtained  agiiiiit  a  niarri*! 
woinan,  common  as  to  protK'rlv,  whose  liii-W 
has  been  made  a  [jarlv  to  the  suit,  niav  te iii*if 
executory  ajiainst  I  he  liusbai:il,  or  niiiviieimoW 
a.s  an  authentic  acknow.'ed^'uiciil  of  tlieilfli, 
wduTp  tlie  actiini  contains  cuiiciuHoii.s  lo  iiit 
elJect  tiiiit  the  husband  is  inn.-itcr  ol  tlieccm- 
munity,  and  he  ;imy  be  condcniiicil  pewmal'v 
to  the  pay  inent  of  such  debt.  Heytheht&Tiii- 
vol  It;  0  L.  C.  R.  152,  Q.  R.  bs5(i. 


:t4-  V 


DOME  NTS. 

[K  Court. 
)HiTioN  TO,  on. 

.MKNT  OK,  1»1. 
KOfiMATION    OF,  !)2, 
STUATION  OF,  94. 

;o.Mj  95. 

I)  IN  'J'kkm,  9(i. 

'K  I'ol'KVuiM,  1)7. 
CATION  OF,  'JH. 
Kli  OK,  91) 
KTIT,.,  loo. 
101. 


I-:  IN. 


.cquiescencewlicreilioaiii'.,,! 
I   aoceptcci  in  crn,,-.    / ,.", 

firy    pny.nent   „f  ,„r,  J,',;, 
I   rom,sa„ac,iui,,.,,„c,,,;,j 

e<  a/,  20  L/C. ,/.;";' 5,7 


oil  aju.igiinMit  i-oii,lw|  ,ii 
lie  iiccouiit  II, .on  Hindi  it   f 

.  224  ik  1(,  /,.  c.  i;.  ;i(|ii  ;.|  ' 

lercase-;/,/,/,  ,i,,„j,,||^,, 
.■<iiouiui.M',ii„rih„nli,.,|,i,i' 
imiiK.iicii  aii,|  n-iil,iHvco'.| 

«ill  ll.,l   !l,..    M„f,y.lM. 

II   L.  ^.|(),,S.  C.  I!,  l-;;|, 
I'll  a  jiKl^riiiciii  forriionv .". 
court  III  aliy|i(,|lKYi,rvar|v,| 
nii'd.    (i.Kjii,,,,  V.  /i/,;,,„„„,] 
i.  li.  if^l.s, 

'•«i!t'l  ii|.K.iia  iniliriiieiilc:. 
"'""»  !o  .,av  ili(.  ,,la,ii|,*,| 
Jli-y,  1,11(1  tiic  ,l,,':IamiK,:,yj 
111' lit  l|ii(l  iKvcr  liH'ii  pai.l,, 
'.  a, 1. 1  thm  tlirdtidnliiwitiii 
tO()iiit  i|„.  I'loviiiceoirai. 
o  .icliau.l  his  (■minors; 
iiiilillsiii  ,iai'(i,  iilar,ai,(illui| 
11'  plaiiitids  w,,|i!,i  lose II,,, 
iiii.clc— //t/,/,  iliatiij,,j_,. 
iiilaiiK'ii  at  all  ii|Kiii  ajiij;- 1 
wl,wliiclnvasvciT(l«iil,|fi', 
"  iiiniiiiaiiicii  (Ml  |.Ir(xil„fi|i(  I 
clciiijanl  was  alwutlolesK  | 
tlic  iiit.'iiii.ui  of  (leiraiifc 
i<;li  ;lici-(.  u'a>  inme.aiiJil.f  i 
I'd.  I'l/tirr  el  III.  V.  Fm: 
;.  18{i2. 

SOKT.s. 

olitaiiieil  ai.'iiint  a  iimrri'l 
to  finmerly,  wlidseliiisiirl 
tv  to  llif  suit,  iiiiiv  beiiuif  i 

liiif*bai;il,(iriiiiiyiieinviitf! 
:iiow!eilj;iiieiit  lif  lliedir. 
iniains  cuiicliisiuiis  lo  in 
jfttiii  in  iha.-lcrortliecciii' 
y  be  ediKlcjiiiKil  personal^'.' 
icliiiel.t.  lierthelot&hr- 

Q.  a  l.-5ti. 
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IV.  .\(i.U.V.sr  Dt;KENU.VNT.><   Soi.IDAIKKMKNr. 

,  17.  ij'nlw.s  a  (leclaralion  noi.oiiKica  for  jude- 
JBeiit  aMiiist  two  or  more  (iefoiiuants  jointly  anil 
jevenily  it  cannot   be  ao  awariied.     Train  v 
giiiiin  el  al;  •'{  Rev.  de  Ijeg.  89,  K.  B,  1812 
:  18.  Hut  ill  another   ca.se,    wl.ere  the     wonl.s 
binily  and  .severally  were   omitted    from    tiie 
iadgnient  evidently  by    error~.'{d,l,  that  tlie 
h.i);meiitinUHt  beretormeil.     Demer.iv  Par  ml 
|L.C.  U.  3ij,  y.B.  18! 2,  ^  «'.//», 

V,  Ag.unst  Interdict. 

19.  K  jinigment   obtnined    axainst   a  person 
gjiterilicted  iiy  rca.soii  of  iiLsauity,  whose  curator 

}ra«  not  made  a  party  to  the  suit,  is  wnWdeulvUi 
Mroit.  Sjiruat  v.  JJuiiiire,  2  Rev.  de  Lew  4S8 
[.  B.  ISlil,  &  Sproat  &  Chandler,  3  H°v  'de' 
#g.391,  K.B.  1820;  351  C.C.  "-v-  ^'e 

I  VL  Against  Parties  not  in  the  Record. 

20.  Wliero  tlie  plaintiff  liad  obtained  judgment 
kgaiiMiipai-.v  from  whom  lie  had  purchased 
^ale-tiite,  reducing  the  amount  of  the  purclia,-ie 
Jioiieyoii  iiccoimt  of  a  deticiencv  in  qiiaiititv 
Inaiheii  SMi;,'lit  to  make  the  jialgment  execii- 
lorv  again.<t  the  tran.'^leree  of  (he  defendant— 
peAf,  reversing  the  judgment  of  the  court  below 

JLC.  J.  1),  tlial  tlie  action  was  well  broii.rht' 
h\  it  H'iis  acco.'diiigly  maintained.      AW/l  v' 
Mr,  1  L.  C.  J.  257  &  7  L.  C.  K.  385,  QB 
B(-JT. 


Jt'TXiMKNT.;. 


o8'{ 


^•S^:!^'&:vn^?ri«ii:^:^<?i^5: 

XII.    Bv    PROTilO.VCTAItV. 

27.  Where  a   iuil"'iiipi  t   /-.c  .i  , 

p..wer.5;;;,er,  :,;(.. ;;;,k.™T'''"  ■"■ 

XIII.    CH0.sk  Jl'lJEE. 

.  28.  Ajudgniont  rendevp,!  a.'ai;ist  ■.  nr|.„.;«oV 
'■..ebtor   upon    an    Ls.-u.    raisj^)"      v' i^^j  ^  "  f'P^' 
,/"'/;-v(i',i!  agaiii.st  a  (.uretv    who  isL   1        . 
Hie    |.ri.ic;^.al  cause,     k^shetlr:   VT^ '') 

winch  in  jtion  iva.s  disnii.sse,! 


Vir.   .V.MENDMENT   OK. 

il.  On  an  in-cription  in  im probation— //«/,/ 
Kiatadnift.ifjiidgnu.ni  may  be  amended,  evpii 
IfliMtlie  .indirnieiit  lias  been  pronounced,  pro- 
bW  thai  It  has  iH.I  been  regi.-tered.  I>a/s,,rare 
f.  Ao,wiV  A-w.sA:  I'ahijrave,  2  L.  ('.  J.  95  's  r 
l»J7;  47.t  C.  C.  P.  ' 

22.  In  a  petitory  action,  where  a  clercil 
Irror  occurred  111  the  description  of  the  immove- 
pmtli(.,|,id^Miieiit-7/«/,/,  that  the  court  would 
Sorrwt  the  error,  in  order  to  make  it  a.'re"  with 
Bliedc..icri|jtioii  in  the  declaration.  BUiideau  v 
litimomx,  VI  L.  C.  R.  25,  Q.  B.  18tJl. 

IX.  AllKEST  OK. 

?:t.  Where  (he  defenrlanf,  after  verdict  award- 
Bngdaimycsa^riiinst  him,  dnl  not  movefora  new 
Priai.biu  simply   in  arre.st  of  judgnieiit-Z/cW, 

r 'tn'''"'",''''^!"'''*'-^'   'lie  j-.dgmeiit  am 
ft  ta.,d  ,|,e  verdict,   but   could    not  go  beyond 
|b.aiid  di.mi.ss  the  action.     Gny,r&  liLcn, 
I't  L.  0.  J.  IL,,  Q.  B.  1872  ;  422  &  432  C.  C.  p! 

.\.  B.ui. 
.24.  A  jmignioiit  on  the  merits  which  leaves  a 
pw,  isuc,  J.  [,u,  S.  C.  R.  1871. 


miprisonnieiit 

jiO.  A  judgment  of  the  Ciiminal    Court  in  an 
action  for  tithes  is  al)s(i|utelv  i.i.ll     .11 

Jde^ullaln';!.;'-^:"^-;-;;;;!^^;;^^ 

!  recovery  of  an  insiulinent  cia  „    I  as  an  w        " 

-iota  Roman  Catlui:;,^  I  r\'.,Si''t''r" 
J'«J^<;    and  could  .,e  so  pleaded  n';    ^ S'l^'" 

quent  action  f,,r  aiM.th  .  ■  !,.;^  'l^  a  subse- 
''tainling  that  the  -itr  ,'''',''''''  ""twitli- 
acti,,niUlegea  d  ;  e^'".r''''^'''f'l''''''' 
■■^  liomai,  C^tthol  c        tej  ,k     "Mb!'  l"  '^'l''  '" 

yonc.f,here,ioi.,on,,j:v;i  .'Si;;;;;;;;:^- 

W/«    V.   Du,u.Ui.,   15   L.  C.   j'^'c^C 


M,  l!v.]|'sTiri;a  OP  THIS  Peace. 

Ilii!)]?*'^.!'"'   J"'''"8    o''t''e   ppace    have 
I.  anl  8  case  ihev  must  concur  in  the  iud.rment 

IffeaMl-'-'^L-  C.J-  22:Tcrr864; 


XIV.    Co.Ml>ENSATION     OF. 

nuler  for  m'u..\n  pro'aZTZsfe  v^"a''  "" 
■A  Rev.  de  Log.  475,  K.  R.  1821  -""'""■ 

XV.  Confession  of. 

o.S;d^'::;X:i:st:r'i;Vr''-'' pleas 

o.ler   though  not  i^ciSb^^^ij^l^:,-;;^ 

v?S:r:"J^rcf:!:«i^ltT2rs 

et  seq.  C.  C.  P  '       ^'  "'  '**73;  94 


h  I 


■<:*7 


JUDGMENTS. 


JUDGMENTS. 
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"cuiifefisioii  oC  jiulgment,  will  not  entitle  the  de- 
!eriiJ(iiitto  the  cosis  of  coiit  e.ttatioii,  in  case  tlie 
^ilaintift'sdci  not  obtain  judgment  for  more  than 
ilieHiiionnt  adinllted  to  be  due,  and  uncler  any 
x^ircuinstances  a  prayer  in  sucli  plea  that  tiie 
«lefeiidiint  be  condemned  to  pay  costs  as  in  an 
4inconti8ted  action  onlv,  i.s  irregular.  Latham 
V.  Martin,  \H  L.  C.  J.' 287,  S.  C.  U.  1874:  97 
€.  C.  P. 


XIV.    Divisible. 

35.  The  amount  of  a  judgtne" 
piirposes  of  execution.  Sin6c<i 
15  L.  0.   J.  21,   Q.    U.   1871. 

XVII.  Effect   of. 


•  is  divisible  for 
u;  Collette  etal., 


36.  Where  a  party  condenined  to  execute  a 
deed  of  transfer  and  conveyance  .-el'used  and 
4ieglected  to  do  so  within  a  certain  delay— i/tW, 
ihatthe  judgment  of  the  court  would  have  the 
-iiine  etlfect  as  the  deed  itself.  Spahliitq  & 
llaskill,  1  Rev.  de  Log.  398,  Q.  li.  Is45. 

37.  Where  the  purchaser  of  an  inunoveable 
refuses  to  take  p  title  of  it,  the  judgment  of  the 
lourt  will  l)e  held  to  avad  the  vendor  in  lieu 
thereof.  Miifsen  v.  I'liilbin,  7  h.  C.  J.  1(J5,  S 
1'.  18G;i. 

38.  In  an  action  liefore  the  Court  of  Review  in 
t^U'bec  it  was  decided  thai  a  jiidgn.ent  of  the 
ji'Corder  declaring  a  certain  by  law  of  the  city 
"t  Quebec  illegal,  which  was  .subject  to  appeal, 
did  not  con fei' any   vested    ri<;lit.     The  Corpor- 


'i/iiin  of' Qwbcc  6c  Duiitiui; 

li.  mm. 

XVIII.  Krkoks  IX. 


7  L.  C.  R.  li,  S.  C. 


44.  And  such  error  can  be  remedied  bvik 
Court  of  Appeal  in  and  bv  it.sown  judgnimi  II 

45.  An  error  as  to  liie  contents  of  an  immov, 
able  in  a  judgment  Ordering  a  purtage  is  „„,, 
cause  of  nullity,  and  such  error  mav  he  recny 
in  appeal  by  a  judgment  of  that  co'un,  wit||„, 
costs  for  tiie  appellant.  Petoquin  h  al  \ 
Brunette  et  al,  3  R.  L.  380,  Q.  li.  l«7i. 

XX.  Falsification  of. 

46.  In  an  exparte  case  the  plaintitfs  lileJai 
inscription  in  improbation  against  the  copvn! 
the  judgment  homologating  the  report  ot'ii; 
comn.issionere,  and  the  defendant  cuntested- 
Ileh',  that  an  in.scription  in  improbutim  cann,/ 
he  tiled  against  a  jmignie.a  of  the  Siiperwr' 
Lourt  or  aiiv  court,  even  if  the  judgment  liav 
been  altered  or  lalsitied  in  any  manner  after  l^! 
ing  pronounced,  nor  can  such  iii.-cription  ll 
hied  against  a  copy  of  such  judgment,  /foj, 
et  al&  The  Mai/or  et  al.  of  Muntrml  17  I  r 
R.  409,  S.  C.  18G7.  '  ' 

XXI.   Flvaf.. 

47.  Eject  o/:— Where  a  final  judL-inent  \m 
lieen  rendered  in  a  case,  the  court  will  nut  M<:f 
fere  afterwards  to  change  or  iiHulitV  it  luai,; 
way  on  motion  or  otherwise.     Jliiut'v.  p^'ji.', 


.'!9.  Where  in  a  juiJgment  against  sureties  the 
vords  jointly  and  severally  wice  omitted,  »vi- 
leiitly  t.y  error— //«/'/,  that  the  judgment  i  ust 
■e  retoniicl.     Deinert  &  J'aiaiii,  5  L.  C.R     ;') 


in    the  iinio'int   of  a  .judgi.iei: 
court  beiow  may    be   corrected 
of    .Afipeal     while     c(jnfirm- 
ill   other   particulars.     Xecy 


■\».  B.  1«.54. 

40.  An  error 
rendered  in  the 
III     the      Cuurt 
iiig  the   judgment 
i^:  SpoHza,  G  L.  C.  d.  IM!.  Q,  li.  IS.ys. 

41.  I'poii  an  ajipeal  .Voin  a  jiidginenton  a  rule 
tor  contrainf  par  cf//-;/.*  airain'st  a  defendiint  who 
liad  become  voliintaiy  guardian  ol  the  things 
seized— //<>/(/,  coniirnnng  the  jnd^rment  of  the 
<'Ourt  below,  that  a  variance  between  the  final 
Ju.ignient  on  the  rule  and  the  terms  of  the  rule 
Itself  is  not  a  ground  tor  setting  aside  the  sai.l 
.iudgment.  Brirnks  v.  Whitiicii,  4  L.  C.  J.  279 
ii  10]..  C.  R.244.  y.  |{.  l.sGO. 

42.  Where  a  manifest  error  exists  in  the  judg- 
ment of  the  court  below,  and  the  partv  wlui 
might  claim  the  benefit  of  such  error  ilesists 
iherefroin  by  arte  de  (l^sislenient  tiled,  and 
notification  thereof  .served  upon  the  opposite 
party  before  service  of  the  writ  of  appeal,  such 
error  will  be  held  to  be  eflectuallv  cured,  and  an 
appeal  instituted  for  the  mere  purpose  of  curing 
such  error  will  be  dismis.sed  with  costs.  Brown 
<laL  &  Wood,HL.  C.  J.  53,  Q.  B.  1S63. 

43.  An  error  in  the  date  up,,n  whiciiajudg 
inent  was  rendered  is  not  a  ground  of  nullity  in 
the  judgment  itself     A'(jh(/  &  Smith,  10  L.  C 

217,  (i.  R.   |MGG. 


L.  C   K.  226,  S.  C  1859. 

48.  Korean  a  jmlgme.it  be  chiiiigeii  ormol:- 
tied  in  any  way  alter  the  court  bus  once  ai 
joiirned.  Bertrand  v.  licaitdni,  9  L,  C  I!  %« 
C  0.  1,>^59. 

49.  What  are.— A  judgnunt  rcmlerej  on  s 
misie  arret  Uy  the  Superior  Coiiii  is  a  liiia! 
judgment,  and  no  aptieal  trom  siioli  iinl^Murr 
lies  to  the  Court  of  tjueen"s  liencli  tor  Lir- 
Canada.  Bo.ston  et  al.  &  Lelie.cn,  111..  C.ii 
457,  Q.  B.  1864. 

^  50.  A  judgment  having  been  remltTOl  bvtk 
Superior  Court,  under  the  .\lniiici|i:il  .-U't  o! 
liower  Canada,  the  ilefendant  inscilnd  ihea-e 
for  hearing  in  review.  The  Cuiiil  ,.|  Kevi^o.' 
niotKMi  rejected  tiie  iii.scriplion.  The  .iHciite  l 
having  moved  lor  lime  to  appeal  t'luiii  lb 
Jiidiiiiient  a.s  from  an  interlociiKirv  iuilgnieii!- 
lldd,  (hat  the  judgment  of  the  Cniiit  uliieviej 
rejecting  the  in.scription  was    a  liiiul  jiiil^'iiiM. 


and  coiilii  only  be  appealed  ircin  as.-iieh.    fr; 
liir  V.  Mallati,  2  L.  C.  !,.  J,  250,  (j. 


..] 


btiU 
A  judgment  of  the  Queens  lieiidi,  ivs- 
firming  a  judgment  of  the  court  belu>v,  wid, 
di.Miiissed  the  inscription  in  iniproliation,  isiM 
a  final  judgment,  and,  therelure,  not  Mi-oeplibk 
of  appeal  to  the  Privy  Cuiincil.  IhirUmj  li 
Jempleton,  19  L.  C  J.  105,  Q.  li.  187J;  llin' 
C.  P. 

XXII.    FoHKIO.V. 

52.  To  the  plaint  ill's  declaration  on  a  prom;- 
sory  note  made  in  the  United  Stale.-,  ami  oiia 
judgmentobtained  there  for  the  iiiiioiiiiluf-iicii 
note,  the  defendant  pleaded  thiit,  at  tiic  liiiieci 
the  institution  of  such  action,  iilaintill  to  in 
prison  in  lie  State  of  New  Yuik-anJ  sn'J-^' 
the  laws  there  in  force,  deprived.  diiriiigdiiMfri. 
of  his  imprisontiient.of  all  civil  rights,  cii',,  mil 
also  that  tlie  judgment  obtained  in  tlieSlat«  of 
New  York,  where    the  acton  v.a.s  Ir  lU'll.'W* 


OGMENTH. 

or  can  be  romedied  byii;. 
ind  liv  its  own  juilginent,  l|, 
I  ihe  contents ufmiiriimoie 
ordering  a  parUigc  is  imj 
sncli  error  miiv  Ijc  rectififl 
nent  of  that  cJiirt,  witin,,,, 
'ilant.     I'elotiuiii   et  d  i 
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J  €10111 


1S71. 


case  t!)e  plaititills  tifeJai 
bation  against  tlie  copy  of 
dogating  the   report  of'ifcp 

the  defendant  coiitested- 
ition  ill  iiiiproliiitiiMi  caijii« 
mlgineia  of  tin;  Superior 
even  if  the  judgmoiul,,,, 
ed  ni  any  niainuT  after  k- 
r  can  sueli  inMTipiion  l( 
of  such  .jndgiMiMit.  Udt 
it  al.  of  Mun/r.iil,  iJLt 


lere  a  final  jiidL-inenl  \m 
se,  the  court  will  nut  iiiitr- 
lunge  or  nuKJifv  it  ina,,; 
lierwise.  Jliiot'v.  pa^U' 
^59.  ■'" 

;rne.if  be  chiui;,'ed  or  moii' 
r  the  court  lias  once  a.i- 
».  liaiudiij,  ;>  L.  C.  K.  2ij«. 

judginciit  reiidureil  on  , 
Sujieriur  Court  is  a  (iiu: 
)t)tiil  Ironi  siioh jiiilj;iiirt,; 
LJueen's  liencli  lor  Lm: 
il.  &  Leliicrr,  U  L.  (.',  il 

ving  been  rondcTcd  livtlt 
er  liie  .\Iiiiiioi|i;il  Ad  o: 
'fendaiit  iiiM'-ilu'd  Ihecas 
Tiie  Court  (it  Rcviowo? 
iscriplioii.  'I'lic  (|{'leii,|a;;i 
iine   to    :ip|iciil    fioiii  lli;' 

iiiterloouion  iii.l^'iiifiit- 
ent  of  the  ('unit  uf  lieviei 
ioii  was  a  liiiiil  jiiilgiiifiil, 
ueali'd  li'c.iii  as  Mich,  /i/j- 
'  I,.  J.li.'ill,  g.  li.  iMiij 

the  Queen's  liencli,  m- 
if  tlie  court  bflovv,  wind 
ion  in  iiiiproliiition,  isiia 
I  therelore,  nut  siisceplible 
ivy  CuuiJi'il.  Ihiiiw)  Il 
.  lOu,  Q.  li.  187J;lli'fr 


.s  declaration  on  aproniiv 
!  United  Stales,  aini  on  a 
re  for  the  iiiiioiint  uf.-iidi 
eaded  thai,  al  llic  time  of 
1  action,  plainlitt  was  iii 

New  Y'jrk.  and  w«-,  lif 
deprived,  diiriiiglla'lerin 
fall  civil  rights,  etcanJ 
.  obtained  in  tlie  Stale  of 

SK't  Mil  \',as  li-'  M:'li,ira4 
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voiti,  inasmuch  as  thedefendant  had  no  domicile  faction  ha,)  U  •      • 

in  lheSt*ie  o(  New  York  at  the  date  of  the  fhat  thp  ■  f  n,aintained-//eW,  in  anneal 
^li,K,,h.>t  resided  in  Lower  Canada,  and  was  e ^nest  on"h"7'  7^'''  '""'  ^'  di«n.rb'e^as 
„ever  nerved  with  any  process  in  the  pretended  j  ii',«?and  as  the  ,  "l '  ^'^  ^T^  ^^  '^^  Pl<'ad- 
mt,  Hor  «iih  any  notice  thereof,  and  was,  there-  th?  rich  1  of  /.^  J"'^Jf"'f '"  ''^'1  settled  correctly 
fnrp.   not  ainena  I  e  tn    t\a  ;„>:„.i:,.:„_    '  „     "^      "."^ '^'E"tS0t  the  narties.       .(/Z./.,o^..  „/ ..i    ,.    rr-,. 


I  acli(Ki, 

Iceverr. .,v,.  ......  ...■_^  j„.j,;t.ss  in  tne  pretendec 

Ifuit,  Hor  with  any  notice  thereof,  and  was,  there- 
Ifore,  not  amenable  to  the  jurisdJBlion  of  anv 
Ecoiirtin  the  Slate  of  New  York— Held,  that 'a 
Isenlfnceota  foreign  court  must  be  limited  in 
jitK<ttifct  to  the  Stare  m  (vhich  it  was  rendered 
ian,!  could  11..1,  therefore,  dej.rive  an  indivhiual 
|<,fhisnatiiia,  rights  beyond  that  State,  and  also 
Itlitt  the  plea  of  want  of  service  of  process  in  the 
Icriginal  action  was  a  good  plea,  and  sufficient  to 
tturan  action  on  a  judgment  obtained  without 
Jfoeh  process  Addams  &  Warden,  6  L  C  R 
|2.n,(j.  B.  b'^ot;,  ^•v.«, 

'ai.  In  an  action  on  a  foreign  judgment   the 
[scc.iiint  upon  wliich  it  is  rendered  must  be  nro- 
jliiteil.    H'ippm-k  et  al-  &:  Demers,  13  L.  C  J. 

04.  Action  will  lie  on  a  foreig  ^judgment,  not- 
rfi'ilhslamling  anything   to  the    contrary  in    the 
Jjfilinance  ol  Itiils.    A7tt7  v. />«»/>,..•  iH  T    r   t 
1121),  S.C.R.  1871.  -^      ^"''e'*,loL.C.J. 

1  55,  .N'or  are  euch  jiidgmehts  subject  to  anv 

Wiorlcr  prescription  tliaii  our  own.     lb. 

56  A  j.nbioent  rendered  in  a  foreign  country,  was  an  inter&  ,  .l^:'-"*'!  """  '"''",  ^  JH'Ignient 

)rev..n  ,„  L  pper  (.an.ida,  has  no  effect  in  Qui-  ap,  ea"e,    fmm  , '.    7  J"^'fe''»<'"t,and  could  not  be 

;,,.e,  muess  ,„.  copy  or    exemplification  show  H^^'  95   Q    B    lH«n  '""'             '^  ^  ^"'-^'^^  '^C- 

liiu  ilie  ,lrl,.h„oit  has  been  iviriilarlv  sp,.,.„,i  ;..  r:'.     '.  ^'   ,  •  '^''''• 


ti,p-i„l,V:  "..V^J""^"""'"  iiarl  settled  correctly 
XXVII.    I.NTEBI.OCUTORV. 

oufai^StSSr;;'''^'^^'''-"-'"- 

pared  by  its  order  passe    /,.    '-''T'T'  P'^' 
it  is  not  comneten  '  tC.i ,        "■'  "^'««'""«,  and 

niinor.wl^K  ;ant;v'?.^Tf'''''>^''^^  -^^ 
tl'c  procee,l,i,gsTr  mifes  i,  V        ;■'  '  l"  '""^'■^'^ 

frmn-nnj  ct  al,  S,  K.  420,  K,  IJ   is^i"""'  ^  ''^'■ 
in  cicl£ir"lb"""'"""''^--"^ -'error 

«n«=e^ible  Of  being  .fl::!:''^,^^!^-'^^-^ 
404CC.p.^'-;3'/^..O.^J^l^l,^S.^C.    1^ 

a  w  it  Of  caniai'^'./ /"".rr^'"^?'^"'  ^"•'^^''1"'=' 


blial  lie.ln.iK„m  has  been  ivgularly  serve.!  in 
fcheplace  wiicre  the  action  was  instituted.  Vnu 
|i-.M/»«,3K,L.440<tl6L.C.J.81,  S.C.K,  m? 


XXilh  FOR.M    OF 

57,  Where  in  an  action  bv  a  lessee  against  a 
e.vur,  to  compel  bim  to  fulfil  one  of  tl  " 
lioihufhis  lea-^e,  according  to  which  lie  was 
-jiMiilio  proviile  materials  for  keopinir  the  fences 
in  .'..rtl  order,  judgment  was  remlerej  condemn'- 
liiirlninto  nrovide  the  material  within  fifteen 
llay,Mrom  dale  of  judgment,  and,  in  default  of 
.lomj:,  ic,-M7,/,  that  the  judgment  w.as 
fonect  11.  Ion,,,  and  that,  as  both  parties  were 
me  the  court,  the  delay  might  properly  be 
h,*le  0  nin  from  ,late  ofju.lgment,  in.^tead  of 

.\'.\'\  ,    h-  AllscNfK    OF    ATTOli.VKV. 

A  iiarty  cannot  C(,i,i|,|ain  of  a 
lli-mi"iiii;,  hv  reason  of  his  absence 

>  ti;,|,  when  th,  cair^P  was  call,,.  ,.„,„  „„ 
¥'t-  a  .cr  adjudication,  on  an    incident   which 

I   •         ,  ;  ,"  '"'"' ''«  ''"/e-     ■^tn>/ien6-  et  al 

N'    \  here  the  parties  to  a  suit  inscriiied  for  a 

>  an,,,-  01  a  demurrer  on    which  iud..nu',u 


(io.  A  judgment  iii.smi,s,sing  an  in,scriDtion  ,„ 
'iiprobation    on  demurrer  is  a      inZT         ' 

^.^  ...  ....  ..^..u„  „v  H  lessee  a^'ainst  „    n,.l'!:i^"','  ""  "W«'''»'  "''"  He  from  such  jud-men 

.r,.oeoi,,pel  bim  to  ,;ul,il  one  Jt^::^:it^tuffl^^^y  -' interlocutory  j^JS" 

•■"  '"-^  '•■"'■'  ™^"'«  '^  "■''"^''  '-'  -       CT.  .Vn'iiierloJutory    ju.hmient    enterel    , 

.    fi^-  An  appeal  will    not  be  allowed    from  «„ 
nterlocitory  judgment   dismissing  a, jj;; 

^'.ttTi^.8fSY:?^jr'-^-'^'^'c^ 

"ei  't       y'f  T/  '''°,r'"le'-i"g  Of  the  -linal     d^! 


.I'ldgment  | 
H  plea  by  | 
Iron,  tl,"t 


XXVIII.    I.V  V.*C,»TION-. 


";:,;:;,'  ";:i'i",«  ■i».i*.,,-/,, ,,,:,t,'  Isit'L '"",■;•  .t  !T'=".';  i-' 


i  ^^^1.  Ix  COXFORMITVWITH  PLEADINGS. 


.1-  Where  the  plaintiti;  .ifter  demand  of  nio., 
«"  I  expiration  of  the  delays,  procecle     to  i,  ^ 
.nent  in  vacation  befbiTthepA.Vhono  a  v      1    ,1?: 
;    len,  ant  applied  by  motiou  to  have    "sV  a  it 
!-'  !''e  groun.l  that,  as  no  demand  of  fbreclos  re 


-  ^,  ...V  Micriiiuiiinarv  Had  no  iiii-;- 

■ction  to  gruut  the    udgment-VA,  ,      tha   ,  ,,: 
couw  ,„  ,t,  Jiscretioii  mi^^lit  -set aside  sue    ,,' 
meut^.,,  motioiK    n,:an/iM  ./ a/' yf   Vi      f 

<...   Ihe  defendant  proceeded  by  onn.,s;tion  f.-^ 
et  aside  ajudgmentoltained  in  vacatiC.-/}"/? 
that  he  was  only  bound  to  deposit  the  ainouni' 


«".  Where  plaintiff  liai    brought    action  .J  Ir'^  i"'^"'-^^'^' ■''«  1''^'""^,,  Ihe  Zm^^ 
h—  or  apetitory  ^^^^^^^ ^^Z^^^^t:^ 


t  I  I 
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and    that    he    wab    not   bound  to    furnish  the 

aintifi'wilh  a  copy  of  the  affidavit  filed  with 
18  oppot<itlon.  Oauthier  v.  Marchaui,  6  L.C.J. 
101,  8  C.  1861|4-i4C.  C.  P 

73.  A  judgment  renderetl  out  of  tiiin  in  the 
Superior  Court  will  be  reversed,  set  aside,  and 
annulled  if  the  court  is  not  adjourned  to  thedav 
when  such  judgment  was  rendered.  Lnniyan  h 
Gareau,  14  L.  C.  R.  21,  Q.  B.  1863;  409  &  470 
C  C.P. 

Vt.  A  jiidgment  rendered  on  a  day,  not  bi^'ng 
a  day  in  term  or  of  enquete,  or  of  enquete  anil 
iiearing  on  the  merits,  will  be  set  ahide,  each 
party  paying  his  own  costs  in  appeal,  the  costs  in 
the  court  below  to  be  ^ubjivi  to  the  fntiut 
d»^cision  of  the  court-  Allen  &:  The  Corporation 
of'thfi  Township  of  Oitslow,  h")  L.  C^  K.  433, 
Q.  B.  18()5  ;  4tiy  .t  4;0  C.  C.  P. 

75.  A  judgmt  lit  ij.ann.i*  be  taken  in  vacation 
after  appearance  :ui"l  iMvernay  et  al  v.  The 
Corporation  of  the  VariKk  af  Si.  Uarthelemy, 
lOL.  C.  J.1.%,S.  C.  1Hfi<;j8y  C.C  P. 

70.  And  where  su;;h  u  judgment  has  been 
rendered  the  dt-feudmi'  iii  /  coa.^ider  it  as  a  final 
judgment,  e,\\<[  insci.ib.'  the  case  fov  review  with- 
out liaviiig  put  iii  »n  opposition,  or  having 
%vaited  until  the  delay  tor  so  doing  had  expired, 
lb.,  &  1  L.  C.  L.  J.  108,  S.  C.  R.  18G5. 

XXIX.  Motive. 

77.  Where  a  judgment  founded  on  a  report  of 
experts  was  obiectivl  to,  as  not  being  motive,  the 
objection  was  field  to  be  unfounded,  as  the  judg- 
ment adopted  the  re|:iortof  the  pratiden  in  full.* 
Aviiot  et  nx.  v.  Martineaxi,  1  L.  C.  L.J.  26, 
S.  C.  R.  lH(i5. 

78.  Where  an  oppo.sition  to  the  sale  of  land 
was  based  upon  a  title  arising  from  a  deed  of 
donation  nianife.stly  fraudulent,  the  juiigment 
dismissing  such  opposition  should  kie  motive 
that  the  deed  of  donation  was  fraudulent,  and 
not  that  the  opposition  was  unsupjxirted  by 
sutticieni proof.  McOinnisv.  Curlier  &  Carticr, 
1  L.  C.  L  J.  <;6,  S.  C.  R.  ISC'! ;  472  C.  C  P. 

79.  A  judgment  is  not  necessarily  riull  be- 
cause the  judge  in  rendering  it  did  not  conform 
to  all  the  provisions  of  art.  472  of  the  Code  of 
Procedure  concerning  the  mo/Zri?,';,  etc-,  of  such 
judgment.  Ln  FaOrii/ue  ilcSt.  Julie  de  Somerset 
&  Paquet,  1  R.  L-  430,  Q-  B-  1809- 

XXX.  NON  OuSTANTIi  CONSENSU- 

80-  Where  the  parlies  having  gone  to  appeal 
afterwards  commented  that  the  judgment  lielow 
should  be  reveri^cd,  the  court  held,  that,  not- 
withstandmg  such  consent,  it  was  tlieir  duty  to 
confirm,  if  the  record  showp.l  that  the  judgment 
below  was  well  founded-  )'  indrew  &  Rowan. 
3R.  L.  439.  Q.  B-  1871. 

XXXI.  NoN  OltSTAXTK  Vkkedicto. 

81.  In  appeal  from  a  judgment  of  the  Super- 
ior Co. iit,  setting  asitie  u  verdict  of  a  jury  in 
favor  of  plaintill'  (or  damages  for  verbal  slander 
—Held,  ihat  where   the   verdict   was  rendered 


*  Krory  jiulgmcnt  in  contc^sted  cmseR  must  oontaiiia 
Bumnmry  «t!iteinei\t  of  ttiB  ismica  of  Inw  ami  of  fact 
rained  and  decided,  tlin  ronHoim  upon  wliicli  tlie  dc  iHioii 
l8  founded,  and  tlie  uamo  of  tlie  ju,lge.  47  '  C-U.l'-— Kt). 


against  law  and  evidence   it  wtsi  properl,  v\  \ 
aside  by   a  judgment  nvia  ohMnnu  vermw.. 
Ferguson  k  Gilmore,  1  1.  C-  J    i,-l  441,  ' 
R-  57,  S.  C.  &  Q.  B-.  1857  ;  422  C.  (;.  P. 

82.  ^Vhere  anpeal  was  ha.!  froni  a  jiidv,,--;ii  ! 
rendered   by  th'     Superi'.r   Court,  rfjecting  i  j 
motion  f')r  a  ne.-.-  trial  by  defendant  and  eDteriBj 
up  judgment    for    plaintiff     according  to  lit 
verdici  of  thejury,  the  actioi;  tieing  on  aproniic- 1 
8ory  ;)ot;',  which  defendant  contended  WMpaiJ- 
Held.  i(>  irsing  thejudgnitnt  of  the  conn  belw] 
(9  L.C.lt.  244)  that,  notwithsIaiiJiiigthpappt,, 
wasfroni  ajudgn  onton  R  i;iotion  forannvitu,  j 
the  court    -oultl  set   a,-<ido  tlie  verdict  ai>id;i' 
mi.«s  the  action  Rkoge'iierno/t  r>^'','i)H/f  r- "i^  j 
where  they   con  idee!  tiiat,  iiccoiilin,"  to  Ijt  | 
and  the  evidencf  .vdd-h.i d  at  the  U iai,  ihe  uri.:, 
ought  to  have  be^M  set  'vside.     yi'.itoneeidtl 
Gihb  etal.,  4  L.  C.  J.  3ol  ii  10  L.  C-  R,2ii< 
Q.B.  18ti0;433  C.  C.  P. 

83-  Where  an  action  on  an  insurance  polw  I 
«as  tried  before  a  special  jury  and  verini  | 
rendered  for  plaintifl—//eZ(<,  that  br"ach  ofwj,- 
ranty  having  been  pi  >ved,  that  the  actions  I 
motion  must  be  dismitised,  notwithstandingil; 
verdict-  (Jrant  v.  The  Equitahlc  Fire  imA 
ance  Co.,  8  L-  C.  J.  8,  S    C.  1803  ;  «3  C.C.P, 

84-  The  defendimt  -^fter  verdict  avfaniujj 
damages  against  him  divl  not  move  foranof 
trial,  nor  for  judgment  ni.ii  (th.ftaiile  veredici''-\ 
Held,  that  the  court  woul's  arre-"!  the  juilgnietil 
and  set  a.<ide  the  verdict,  but  could  not  m..\ 
suit-  Guiji/  &  Brown,  10  L-  C.F.  225,  Q, 
1872. 

XXXII.  Novation  op  Claim. 

85-  Where  a  creditor  had  accepleil  pr(-| 
missory  notes  as  a  settlement  <>f  llienmoiiiiliil 
a  judgment  (obtained  against  his  debtor-ftl^l 
that  this  w.as  not  a  novation  of  the  elaim.tar 
that  the  creditor  must  return  the  moIm  1«ibI 
he  could  proceed  to  e.xeciition  of  the  jiidgniffil 
Dawson  &  lUsfosses,  0  J{.  I,-  .i-Tt,  Q-  B-  l.';),l 
1109  C.  C. 

XXXIII.  ObTAINKD    llY    FliAlK. 

80.  The  modes  nf  setting  a-idc  a  jiiiljwilj 
numerated  in  ihe  Code  of  Civil  I'nicediire  iW 
not  e.xclusivt',  and  a  direct  iictiuii  may  i*lirOM 
for  the  purpo-sc  where  the  phiimilf  lillfgeslliill 
tlie  judgment  was  Irniidulenlly  ohlaiiieii  »illi»!l| 
his  knowledge  and  without  tiie  .'crvireon  1 
of  a  writ  of  summons,  iy'i-.tlund  k  Ittetl,  hif 
C- J.309,  Q.  B-  1874  :      :  ■:.  CI'. 


XXXIV.  Of  Hab 


M.MiSSillNliR?- 


J'>' 


87.  The  liK.^ni\r , 
inent  -so 


unis.sioners  may  vght 
j.iii^'.m-iii.>u  .i-  iv  ji  .'nt  its  hecoiniiig e.\«ij 
torv  immediatM'-  after  the  lajisc  of  ''"'"'Y'J 
tioin  the  day  o,i' -.  :  ■"h  it  was  reiuiereJ-  J«"'| 
\.  The  Quebec  /■'(-  •i-r  (,'i<ww/wc»ifM,  •  ^| 
'    R-  249,  S.  C. 


88.  But  the  llarb>. 
fr.ame   a  judgtnenl    i 
make   it  "  take  efle 
from    the    opening  of 


'.  iiiiiii.''.''ioiifr!'  mm 
.,.,.  tiiiir  a  iiilotwasil 
-  I, -I'vpntof  anaijiij 
navigation  iie-xt  .V«i 


inasmuch  as  by  the  statute  He  n» 
suspension  should  date  IVom  Hie  i"" 
judgment  was  aflirined  in  appeal-   mm. 


GMENTB, 


ffij 
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JUDGMENTS. 


ivideiici'   it  wtti  properl,  q  | 
lent  ti.riii  oKsiaAU  vereak' 
ire,  1  !, C  .'    i.-l&4L  t" 
[•.  1867  ;  422  0.  (;.  I>, 
»l  was  ha.)  from  ajiuli-M 
Superi'.r   Conn,  rf^wiing  i  i 
•iai  byilete.'idaiiluml  tnteri!' 
plaiutill      according  to  it' 
the  actioi;  being  on  aprotiiiv 
'fendant  contended  was  paid- 
'judgnifnt.  of  llie court belo,] 
t,  notwithslah  iiiig  tiif  api),, 
iton.t  i;iolion  I'oraiif.virn,  | 
:t   •j.'iido  ttie  verdict  ai'ld.. 
igo '  i  1  er  no .» r/h nia  ute  v,  -^i^i/it 
le^pi!  tiiat,  accoidinj  lols,  I 
Iducid  at  the  ti ifil,  the  vert!;,i 
I  set  aside,     ^''t'.v/oiieeidit  i 

;.  J.  aoi  At  10  L.  c.  R,2ji 

C.P. 

tion  on  an  insiirnncc  polin 

fi  special  jury   and   venlia  | 

{\—Held,  that  br''ach  of  w 

1  pi»ved,   tliat  the  actions 

sniissed,  notwithplandiDgiS;  I 

The  Equitnljlf  Fin  Im- 

8,   S    C.  1803  ;43H  C.Cl 

int    st'ter    verdict  awarJitjl 

ini  di.l   not  move  for  ancif 

nent  ni.ii  obslanle  t'Wftdo'j- j 

rt  woul's  arrest  tlie  judgnjK  | 

verdict,    hut   could  not  nor.- 

wn,   IG   L.  C..I.  225,  Q.i 


ON  OF  Claim. 

creditor  liad  iicceptftl  pp-l 
settli'inciil  cif  till' amounlii 
ed  against  his  (leblor-//tM| 
I  novation  of  the  claim.kr 
nnst  return  the  notes  kfel 
o  e.xecntioii  of  the  jiidgiiMif 
ses,  6  J(.  I..  :!:!(,  Q.  B,  ISUil 


NKD    liV    FllAlK. 

of  settinj:  a-^idc  it  jiiJgKill 
Code  of  Civil  I'lvteiiiire  J-fl 
i  direct  act  ion  iiiiiy  ivkoBjllf 
lere  the  iilaiiililf'iillegtfltal 
Irnndnlenllyohlaiiieilwidi'jSl 
1  without  the  service  on  fcol 
ons.  udhmd  Hi  IM,  IJ"-! 
74:      '  ■:.<'.!'. 


AR 


MMisSlONKBS. 


'.r  c  :iinissionor«maywdH 
>  jr  ,'iit  its  liecoMiiiige.iwi 
nfter  ihc  lapse  of  tilteenJinj 
lii'-h  it  wa.s  reiuloreJ.  !»■■«§ 
rrh-n'r  Cumminsi'iiien,  1  'im 

rbor.r  Cuniniissioiifrsfainsl 
t  <i)o>oniin2  a  pilot  so  *•!)[ 
%.>  in  iiieeventofaiuirj 
y  of  navigation  next  yfJiJ 
'  the  statute  ihe  lerm 
d  date  from  ll'l «».' ". 
rtne.l  in  ajjpeal.   Fonbuilt 


III  ft"'*""''  ^'«"«'"'««.  2  Q.  L.  R.       XL[.  Rend 


}.\1V.  Of  THE  COPRT. 

■;-.  tna(is.-A  judgment    rendere.l  on  an 

I  apiil'cation  for  a  wnt  of  habeas  corpus,  „,ade  in 

1  vaoarmn  betore  a  judge  of  the  8n  x-rior  Court 

:an,ion  return  Iransunlted  to  the  Superior  Cour 

■  fur  further  proceedings   , hereon,  isajndgmen 

Pathe.onrt  and  notof  the  judge,  and.as  %.ch 

it '«.  s"-' ! Plihle  <'f  review  or  aDneal.     «„../„'{ 


JURAT. 

JERtn  i.v  Term. 


094 


ini'LpL'^"-,'W"''8'""'"'  "'ndere.l  durine  term. 
56    CC.  1875  '■•  ^'■'■''">"''^»'l',  19  L-  C  i- 


out. 


Kmnnti/,  17  L.  C, 


J.  i5.i,  Q.  ]i.  1873. 


XXXVI.  Opposition  to. 


I    •'•'•  mI"'^  f"''t  '''"i"''"'  "^'*'"»l   j'xigtnent 

[s?,rr,.i  (ho  ,lef.-nda_nt  by  defiuilt  as  an  absentee 


»,.„,,.  ,,  ,■  ,„■,..,,  ,au  oy  .lelanit  as  an  absentee, 
U,ra.  he  re.uled  m  Lo.ver  Canada,  and  tlfe 
Idelemlan    brought  Ofmosition  to  the  ifd-meni 
\ifind'ann,Uley~H^l,,,    that  the   J,  pa'i  fo, 
I  must  he   maintame(    witli    cosIh       -iI..^  y 

V.  CroMiire  &   Croch    urTll    C  J    2T 
IS.C.  lH4!t;92U.  C.  P.  •  ^'^' 

XXXVII.  Paitmk.nt  OK. 

,    91    Where  a  judgment  attacked  by  an  opnosi- 

onh^ui  heen  pa,.1  by  the  defendant  befo  e'^X 

Dso  at.  order  for  .suspension  of  proceedings- 

[Hdl  that  I   must  be  considered  to  be  Hnal  &'th 

r  a.  regards  the  opnosant  and  all  the  other    art  e^ 

in  the  case.    Mo/}a,r  &  Marc/umd  &  T/e^oT- 


J  in  the  case.     

I  neij  Oeiwml,  ;>  ii.  L.  37!»,  S.'c.  1874. 

XXXVIII.   KEPOR.MATION    OK. 

fl2.  It  is  only  by  ,„ean.s  of   a  nwi^fe  dni!^ 
[orof  an  appeal,  a.s  the  case  n.ay  be,  and  ,K?t  U 

I    Si.  1.1  an  action  for  the  balance  of  .l,„      • 
[of  certain  lands  sold  by  he  n]a    liH^h    !  ?''"=/ 

.«.™j  I.  *..i.i..C  L ,° ,: ;;  ;;!i."''''V''''^- 


XLII.  Sauk  a  se  Poirv 

rn2ie.'i;,^''S;j;.srf^''°''.'-'^-"''i- 
it  be  dis,nisser;;:i".  "L-^-,- , ':::::z'\!lr' 

et  Hi.  V.  Larue,  H  H'.  L.  704,  S.'c.  K.TsVi 

XLIII.  SlflNIFICATION  or. 

qui^d^S  il'Tas'nn?  f"'S"^«"t   '■«   "ot    re- 
391,  K.  B.  1819  ^    '     '**'^'-  '*«  ^'"i- 

XLIV.  Transkerred. 
tni^,t:f^riJl,:^fe-y^ 

j.'s;:;^:t;t  ;r:''^'^::i;,::;„rr"'r''''^ 
s:'c^^^^r147l'^;1^.^'-^^'«•^•^^^^ 

XLV.    Ul.TItA    I'KTITA. 

chl"?d;^r^::iSai':;^::]^i:7'^,:w-'" - 

Duphmx  el  oir..  2  L.  C.  L.  J.  105,  Q  B    mt 
XL  VI.  Vac  IE. 


XXXIX.  Registration  of. 

1 3rd  of  June     Hr?^'        *''  '""'"'«  other  on  the 
[thalthev  cariedrvn't         e"''"'''er8-//e/,/, 

|c,l',    '"■'•J'-<--'f-  140,  S.C.K.18G7;  2130 

XL.  Relief  from. 
_    "5.  Wherp.  iudftiirni  \       \. 

|l^  relieved  from  sucr-L'^'*''*'*''-"''  ''«  '""y 

MedtonmkeanewVdte'' ''  ^'"  ^^  P*''^ 
h'tfiof  the  first  one  '^^f/?"*"'  '  "  I";;  '^^  the 

W-oeiii.^,  u  l!  C  J  6of  S   c'786'9,  '^■"•^""  * 


JUEAT. 

!■    llKdUI.ARITV    OF. 

102    The  jurat  to  an  affidavit  for  an  attach 

0    An f  i 7;  '■'', '^'^■s-  *'"'^'  ^*- 1847. 

notbelH.il.  .'','  "'''°'""*'  the  aflidavit  would 
tion,.f  n       '*^  ''^  '■''*''^"  «'  ^'•asi'res  not  u,on- 

104    A    r  .""•«*  of-  imnmterial  words.     lb 
the  toJl"*^ '<"''"  "^'^''^''f-^r  capias-//e/rf,  that 
«>,««  ■     !  "      'i-nKcth  oath   and  saith"  were  a 

wJr'and  thari?*  ""*'  "'^  '^^•«"-"  ''«'"-'» 
to  sav'tn  1  .f  7f  '=0",^^fl"<'»tl7  unnecessary 
^^U.athehad^I.er,d..v^sworn.     /,..,  ^ 

VJuebec     were   a    sufficient  indication   of  the 


.'    I 


i'  i 


li 
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place  where  tlie  deponent  had  been  sworn,  and 
tliat  the  day  of  the  month  and  year  being  writ- 
ten in  tieurcM  was  nntlicient.     l(>. 

lot).  Where  the  jurat  to  an  attiilavit  for  attach- 
ment before  judgment  was  worded  as  followH: — 
"Sworn  at  tiie  city  of  Montreal,  t\m  Mrd  day 
of  November,  I8t'i2""— 7/«W,  to  be  irret'ular  and 
had.  Itnhertsun  et  al.  v.  Attwell  &.  McDouaall, 
7  L.  C.  J.  48,  S.  C.  18t)2. 

107.  And  in  another  case  wlierc  the  wordo 
"IjeforeuN"  were  omitted  in  the  jurat  to  an 
athdavit  to  an  attaobment  before  judjrment, 
sworn  to  before  tlic  jtrothonotary  of  the  Superior 
Court  lor  tiie  dintricl  of  Montreal— ZftW,  to  I* 
u  fatal  omi.-isioTi,  and  the  altucbment  ibHued  on 
.«uch  affidavit  was  quashed  upon  motion. 
Hough  et  al.  y.  Ross,  8  Iv.  C.  J.  9(i,  Q.  B.  IHG2. 

108.  An  atlidavit  with  an  opposition,  sworn 
before  a  commissionor  for  the  District  of  Que- 
bec, where  the  jurat  did  not  show  where  the 
attiilavit  was  sworn,  was  h-lil  to  lie  insutlicient. 
KoherUon  et  al.  v.  Fontaine,  20  L.  C.  J.  195, 
S.  C.  187G. 


JURISDICTION. 

I.    EVIT)EN0I5  OK.  10;t. 
jil.    EXCEI'TIOX    TO,  110. 

III.  ExtKbs  OF,  111. 

IV.  How  Uetkilmixkh,  112. 

V.  In  Actions. 

At]uin.Ht  Foreign  Compant/,  II, f. 

Against  Judge  a/'   Viee- Admiralty   Court, 

For  Seamen's  JVages,  115. 
In  Demolition.  1 IG. 
W Damages,  .tee  DAMAGES. 
Oh  Promissory  Notes,  117. 

VI.  In  Cases. 
OfJiigami/,  118. 
6  f  Capias,  119,120 


Of  Extradition,  121. 
Vir  In  ~ 


1G8 


Church  M.^tter.s,  122-125. 

VIII.  In  Criminal  Case.s,  12G,  127. 

IX.  Indication  ok,  128. 

X.  In  Election  Case.s,  129. 

XI.  In  Insolvencv,  130-1,32. 

XII.  In  Lessor  and  Lessee  Cases,  133-146. 

XIII.  In  .Matters  OK 'I'lTHEs,  147. 

XIV.  In  Matters  op  TfToiisiiip,  148. 

XV.  In  Personal  Action,  149. 

XVI.  Of. 

C/iurc/i  Syiiiiil,  150. 
Circuit  Court.  151-lGl. 
Ciril  Courts,  1G2. 
Commissioners  Court,  1C,3-1G7. 
Commissioiiersfor  the  Erection  of  Parishes, 


Council  of  the  Bar,  IG9. 
Courts,  170,  171, 
District  Magistrate,  172. 
Harbor  Co)uuiissioners,  173, 
Judge  in  M)peal,  174,  175. 
Judge  in  rases  of  Contempt,  170. 
Judge  in  Chamhers,  177-18G. 
Judge  in  Election  Matters,  187. 
Judge  in  Insolvency,  188. 
Judge  in  Matters  of  Tutorship,  189, 
Judge  of  Queen's  Bench,  190,191. 
.Judges,  192. 
Justices  of  the  Peace,  193-200, 
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Magistrates  Court,  201. 

Municipal  Corporations,  see  MUNICII'M 
CORPORATIONS. 

Police  Magistrate.,  ■?02. 

Provincial  Legislation!,  20,3-207- 

Queen's  Bench  in  Appeal,  208-217. 

Recorder,  218,  219. 

Recorder's  Courl,  220. 

Superior  Coart,  221-230. 

Superior  Court  in  Review,  231-2.!i;. 

Vice-Admiralty  Court,  237-257. 
XVII.  Over  River  St.  Lawrence,  '!')>'. 
X  VIII.  Trial  of  Questions  of,  25'.». 

XIX.  Waiver  op  Ouiection  to,  2tii),  2til. 

XX.  Where  Several  Defendants,  2fi2, 

I.  Evidence  of. 

109.  The  defendant  bad  appeared,  aii.l  i's» 
courl  was  about  to  render  jud;,'nifiil  in  i[.( 
case,  when  it  was  discovered  there  win  no  wriii-: 
the  record— //fW,  that  the  ddit)ire  inii>t  1«J> 
cliarged  on  the  ground  that,  altliou''li  tlieilcff!,. 
dant  had  a  riglit  to  appear  without  ImviiiL' l«r. 
served,  yet  it  was  necessary  that  a  writ  of  -ina. 
mons  should  have  issued,  and  should  appearK 
the  record,  in  order  to  give  jurisiliciion  iowk 
court.  Taylor  V.  S^n^ca I  et  <(/.,  3  L.  C.  j,,j3 
S.  C.  1858, 

II.  Exception  to, 

110.  Though  a  real  action  can  only  be  Ijrmiglit 
in  the  district  in  which  the  iinniuveiilik-in  f\ti. 
tion  is  situated,  yet  an  appearance  by  a'loffnj, 
ant,  without  pleading  the  exception  or  pljuJin;'/) 
the  merits  of  the  action,  is  a  waiver  ollheexi'tf- 
tion  to  the  jurisdiction,  lllii/le  es  qmd.  v.  bm 
et  al.,  17  i...  C.  .1.  76,  S.  C.  1873  ;  ;j7  C.  C.  P. 

III.  EXCE.SS  OF. 

11 1.  Held,  on  (•(  'iorari,  thai  there  isiiorscw  | 
of  jurisdiction  in  the  fact  that  a  Coninii<'ioiie.« 
Court  has  granted  eight  days  to  plead,  ahlion.'l 
the  service  of  the  writ  was  not  per.-^oiial.  0'".'i- 
man  exp.,  G  L.  C  R.  470,  S.  C.  ISaO. 

IV.  IIow  Determined. 

112.  .\ction  was  broujbl  flir  .C51  Ift=., aiihiie 
defendant  bv  declinatory  e.xceptiun  pieiiilt'ij  lliil 
he  owed  only  Jt25,  and  that  tin'  Cirfiiii  Caim. 
consequently,  was  the  only  court  of  coinpviffi 
jurisdiction — Held,  thai  the  aiinmiit  ileiiianW. 
and  not  the  amount  actually  due,  iiiii'tiii'ieriiiiit 
the  jurisdiction  of  the  court.  Gein'reiawUr^. 
I  L.  C.  J.  285,  S.  C.  1857  ;  28  k  1053  C  CP 

V.  In  Actions. 

113.  Against  Foreign  Compaiiij.—hanuv'- 
in  which  the  defendants  were  a  foreiiiii  compacf 
having  no  domicile  in  Lower  Caiiaiia,  ijutiiii 
an  agent  in  the  Quebec  district,  in  wlw^eoii-wJ' 
they  had  some  j)ersonal  properly— //fM,  ;)»> 
declinatory  exception,  that  there  was  no  jiiri- 
diction,  and  the  action  wasilismipspii.  Fr"thi«f 
ham  v.The  Brockville  and  Ottawa  Hathcas ^ 
Dickenson  et  al.,  3  L,  C  J.  252,  S.  C,  L^JSjol 

c.c.  p. 

114.  Against  Judge  of  Vice  Admiralty  Cwn- 
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'ViceAdmiraltuCmA 


-The  court  has  no  juriH.lictioii  in  an  action 
a.'iiin^'l  the  Miige  ot  tlie  Curt  ot  Vice  Ailrniniilv 
tyieouvtr  liuck  money  ,mi,i  t„  hjn,  ,im  fee-  in  a 
MiitiieltrMinied  in  timt  ci.in-t,  |,nt  the  ivnicdv 
1,  l,v  ii|.|ieul  to  the  Ili;-h  (.'unrt  uf  Aclminilly  in 
,,);lai.l,urluthe  kinK  n,  his  I'rivv  Cut.nuil. 
UiImii  v.  Atvr,  S,  J{,  ;j.||,  K,  jj_  |i^2,s 

IIJ.   /'«/•, S',v(//a'«'.y    (lar/f.v.-Where'a  ve.-Hel 

1,11,1  W'vn  tiohl  in  execiieiun  of  a  jn,ij;iiient  of  it 

NiiWiMiiite  for  the  leeoverv  of  vvaj;cM  dne  to  the 

iiicli  firipUeil  on  her— //,//</,  ;,iii|,  uh  i),p  ^,p„^,,| 

iva-  iiul  owned  or  registered   in   tlim  pn.vince, 

liml  all   he  pmceedings  hud  eoneernin.'  her  were 

absolutely  null  an,l  void.     Keir  v.  (;il,/,',s/r,r,' 

3  L.  C  J.  MH  k  H  I.,  c.  K.  2ti7,  S.  ('  |sw       ' 

IK).  //(  Dcmoh/ii>,i.~\\'\wn'  an  action  in'de- 

.nulitiouofa.Hervilnde  was  brought  hefore  ll,e 

Circuit  Coiirl-//,7(/,  that  the  value  of  the  ser- 

vituile  iiuist  he  alleged   and  proved  to  bv  under 

$200,  ill  Older  lo  estahlish  the  jurisdiction  of  the 

i  court.    .JJomil  v.   C/iendier,  4  L.  C  J   -'Ci   ^ 

C.R.lt<70jlO54C.  C.  P.  '^•''•^■-W,  t>. 

Ill  On  I'romhson/  Kolts.-An   action   was 

broufe'ht  111  Montreal  on  a  proniis.'-ory  note,  dated 

1,1  Montreal,  hut  really  made  in  another  disirict 

-Held,  llmt  a  declinatory  e.xcention  woul-i  lie 

even  tliough  not  accompanied  IV  atUdavit    and' 

tlie  action  was    dismi.-sed.     Jli„lon   v.  Vliam- 

I  imgne,  17  L.C.  J.  45,  S.  C.  l«7a  ;  145  C.  C.  P. 

VI,  In  Cases. 


JUEISDICTION. 


G9.S 

l),nae,l..   1/,..,/"  ,",",. ^   ^/'f    '.'<'■<■   '''■    A"//^ 


helore    them 


I  III 

ipiri- 


III  a 


case 

'•ml    nature,  wli..n    hroiight 
regular  manmi-.  Ih 

'-'mls'i,t'':;!e^;|;i^>''-;->--riagesan,i 

taken  cogni.aiiiii'of rL';;:;:;;^: "  ""^  ''^ 


VIII-  In  Ckimi.nai.  Casks. 


,     m.  Of  Bigamy.— On   motion   for  arrest  of 

I  jii.lgnient  in  a  case  ot  higaim-Beld,  lliat  tlie 

word"  elsewhere     in  Diestatute  gives  the  court 

ii8jiiri8(hction  with  regard  to  offences  committed 

in  the  United  States  by  British   subjects,  but 

tlial  the  allegation  to  provetliat  he  was  a  Bntish 
Rihject  IH  necessary  to  support  the  indictment 
Reym  v.  McQwggan,  2  L.   C.  K.  340,   Q.  h. 

119.  O/Cajtias — In  a  case  of  capias  in  an 

actio„foremlia„X15-7/eW.that,hfc'uahiS 

«  the  writ  did  not  deprive  tlie  Superior  Cour*t 

I  ofjurifiiiction  over  such  action  wit^  regard  to 

Mibseqiient    nroceedings    thereon.      Elwt^  v 

U.  But  in  another  case  in   which  a  capias 
bad  i,-8ued  or  a  c  ai.n  of  $68,  but  had  no   ifee,' 
xe  uted-y/,.W,that  tlie  Superior  Court  i  a    no 
further  juri.liction    in  ..he  matter.     TeTery 

Cut  (St«^r'r '''''",•  "^^  J"' '««  "^  the:Superior 

eTern   c  a         "^'i^  '"'^  jonsdiction'  over  the 

Ureatv   Ipit'      '/ '^«''"«*«  enumerated   in  the 

treat)    between  (Jreat   Britain  and  the  United 

^■C.  186a,  Imp,  Act  33  &34  Vic  ..      52.  sec' 


i«StISiun;::,!^'r'''^''^"'^'''''-"''iv 

fitting  a^a'o.rtm^      '"  '■'•!'"""'l''-'^^-  ^vhen 

^-«^^/..iii:'i::57i:'^:'^;'\j!r^','5rr.^:. 

Vie.  cap.  29,  sec.  80  '     ^'  ^  '^  -''^ 

fothejiirisdictiJi'Sc,SS,riiJ;Stii 

!Si:r::Sri';:SV';-;'f'^^^-;' 

IX.  Indication  ok. 
"  r' P  '^,f*''''o»  ft""  ?""  '"a'"''"'!/^'  aii.lressed  to 

X.  In  Klection  Cases. 

129.  A  fi lie  of  $200,  imposed  bv  CSC  ca„ 

XI.  In'In.solvency  . 


VII.  In  Church  Matters. 
wilfthf,)!^'""'"'- ''''*'■"'«'>  ^^'""Ot  interfere 

?.  ,  ue r;':thrc°f's'''%'''"^*"''v^ °''=* «'- 


MLinging  the  constitution  of  an  incornnrat«,l 
benefit  society  in  su  J.  a  .nantier  as  to  comDel  a 
«.Hov  to  accept  (r.in,  '  e  .ociely  t^ie  s Xo^ 
S200,  instead  of  a  life  r.  .  of  7s.  6d.  veekl  "  o° 
tl'O  ground  that  the  society  was  inso,'  ent-^.W 
reversing    the  decisions  \'   ^011^.]^^^ 


I  I 


i       il 


1  i 


I''  f^n^ 


?■  ^':'l 


^W 


JURISDICTION 


Bench  and  tlie  Superior  C-^no,  tliat  Mir  r\.:t  in 
<liie8tioii  reluled  exclusi'.t  Iv  lo  ii  )ii«iUi  wiorely 
of  a  local  or  private  naluii;  in  the  provinco, 
which  by  tlie  92nd  nu:.  of  the  Ini|K'rial  Act 
vv(iHnasif;iicd  to  liie  ex.  iii^ive  coni|K'teiicy  of  the 
provincial  lcf,'iHliilnre,  und  did  not  full  witliin 
the  category  of  biiiikni|iiy  or  iti-olvoncy  or  any 
oilier  cluHH  of  Hiilijeclh  which  by  the  'JlMt  Hec.  of 
■iich  Act  are  reserved  fur  the  exclusive  leginlii- 
tive  authority  of  the  I'arlianieiit  of  Canail.i 
L'I'nioit  Sf.  Jdioues  v,  lielisk,  20  Ij.  C.  .).  21*, 
1'.  C.  1874, 


"XIL  I.v  IjiissoR  A.VD  Lesske  Cases. 


plaintirt'   claiming   X'50U    daniagen 

'feiidaiii,  for  breach   of  contract  in 

zive  him  po.sKCSHion  o!   certain  pre- 

u!e  jrdinj^  to  the_ terms  of  a  written  Icawe, 


i;),r  Thi 

iVom  the  ( 
refiisins!  to 
inises 

'irougl.t  his  action  under  what  is  known  an  the 
Lessor  and  Lessee  Act,  and  the  defendant  de- 
idined  to  too  jurisdiction — /Idd,  in  two  deci- 
sions, one  on  the  demurrer  of  the  plaintiff  and 
one  on  the  merits  (>;'  the  exception,  that  the 
-i;ourt  had  no  jurisdiction,  and  the  exception 
must  be  maintained.  Close  &  Close,  3  L.  C.  ■' 
140,8.  C.  1857;  887  C.  C.  P. 

134.  In  another  action  by  a  lessor  against 
a  lessee  for  damages  occasioned  to  the  pre- 
mises, and  for  violiition  of  the  conditions  of 
the  !i.a^e  in  sub-lettu.g — Hi'ld,  on  the  declin- 
atory exception  of  the  defendant,  that  it  was 
the  iimount  of  the  annual  rent  and  not  the 
stress  aiuount  for  tlie  whole  term  of  the  lease 
'.vbicK  governed  the  jurisdiction.  Redard  k 
Himnu,  3  L.  C.  J.  253,  C.  C  1858;  887  C.  C.  ". 

135.  And  in  an  action  on  a  lease  for  five  t  :rtntli- 
—  Held,  that  where  the  term  of  a  lease  was  less 
than  a  year,  and  the  amount  of  the  rent  for  the 
time  specified  did  not  excee''  ''50,  thai  t'le  Cir- 
cuit Court  had  iurisdiction,  i  ■  \vithstai  ,  ng  the 
.5tli  see.  of  the  Lessor  and  Le.-'-^ce  Act,  and  not- 
u'ithstanding  the  annual  value  or  rent  of  the 
projierty  leased  would  exceed  Jt'50,  if  the  term 
extended  to  a  period  of  one  year,  ''"■li:  lunt  etux, 
V.  Dirk.vm,  4  L.  C.  .1.  4,  0.  C.  idb'J. 

136.  In  actions  under  the  Lessm  and  Lessee 
Act  it  is  not  the  amount  of  damages  elainicd,  but 
tlie  annual  rent  of  the  projjerty  w  hich  determines 
llicjurisdiction  of  the  court.  Jiurbier  &  Venter. 
C,  L.  C.  J.  44,  S.  C.  18G1. 

l.'!7.   Action  was  brought  before  the  .Siipei ' 
Court  to  recover  arrears  of  rent  for  seven  yen- 
al  the  rate  of  £100  per  year,  and  the  delendu 
exceptid  to  the  jurisdiction  on  the  ground  th:.. 
under  the  Lessor  and  Lessee  Act,  the  .Superior 
'i.i.i't    had    no  jurisdiction    where  the   annual 
lent  did  nut  amount  to  ig200 — Jli  Id,  muintaining 
the  pretensions   of  Vie  plaiiititl',  that  the  action 
was  brought  under  the  common  law   and    not 
under  the  Lessor  and  Lessee  Act,  and  the  proce- 
dure in  ordinary  cases  having  been  followed,  that 
the  Superior  Court  had  jnrisdictiuii  a^^    in  an 
ordinary  action  for  $700.  Hnher  etal-  &  X'uclitm, 
6  L.  C.J.  181).  S.C.  182. 

138.  But  Ih    I,  at  the  same  time,  that,  if  the 
ri  for  damages  ibr  the   non-fiil 
inditions  of  the  lease,  the  result 

(iirterent    lb. 
vas  brought  to  set  aside  a  deed 
•.jff  lease  of  a  store,  etc.,  in   Ottawa— i/eW,  that, 
although  the  defendant  resided  in  Lower  Can- 


JURISDICTION.  7i)0 

•ida,  an  action  for  I  lie  re(ici««ion  of  a  leaw  of  pro- 
perty situated  in  Upper  Canada  in  nut  wnjiin 
the  jurisdiction  of  the  court  here.  Hienam  >i 
al.  v.  I'orlei  tl  al.,  7  L.  C.  J.  42,  S.  C.  1862. 

140,  Under  the  provisions  of  the  Niatute 
amending  the  act  respecting  lessors  and  Ict.^^^, 
the  amount  of  rent  sued  for  indicates  the  court 
having  jurisdiction  over  the  demand,  and  il,, 
''<'i.i''  '■  irisdiction  anil  cannot  regiinl  iiie 
.. '.ouiiL  (iiie  lur  ren'  'ind  furniture  a^i  Ijium.! 
any  influence  in  the  matter,  although  hire!  |,i 
the  defeiiilani  from  the  plaintiff  bv  ihr  ,ini( 
li'use  a^  thi'  liuiise.  Kellij  v.  Sliniiiwll  H 
L.  (!.  11.214,  .S.C.  1803.  ' 

111.  The  plaiiitiir  in  an  action  for  r'l.i  :i\| 
damages  prayed  that  the  defendant  I...  i„!,. 
detuned,  within  a  delay  tu  be  fixed  bv  t|ji'(:ouri. 
to  remove  ceituin  ub-tructions  in  the  ilrum  u,] 
."ink,  and  ilie  dcferidnnl  having  exceptcl  imlie 
jurisdiction  on  account  of  such  conclnsiiin.j- 
ffeld,  that  the  action  inii-t  be  (lisllli^sf^l. 
limudrij  k  ThilHtdeuu,  1  L.  C.  J.  137,  C.C 
18i;3. 

142.  In  an  action  to  rescind  a  lea-e,  the  jiiri* 
diction  of  the  court  is  determineil  by  the  iiniijiini 
of  the  annual  rent.  Guy  v.  (Joudrmnli,  U 
L.  C.  U.  203,  S.  C.  1804. 

143  The  Circuit  Court  lias  no  i  :  lictionto 
grant  the  resiliation  of  the  lease  wlipre  the 
annual  rent  excee(Js$200,  allhuiigh  the  iliiniagM 
■  ■laimed  lie  under  that  amount.'  Mc(liiiiiii''v 
llors.'man,  14  L.  C.  J.  224,  S.  C.  H.  Is70;  i'', 
C.  C.  I'.,  A-  Q.  34  Vic.  cap.  4,  .see.  9. 

144.  In  actions  in  ejectment  thejiiiisiliclion  of 
the  court  is  determineil  by  llic  auiunnt  of  the 
lease,  and  not  by  the  amoiiiit  elaimed,  !^.,rM 
v.  roaliu,  4  U.  L..O(iii,  C.  C.  I-:7J. 

145.  In  the  ('itiesof  Montreal  and  Qiiek'i:  lb 
.Sii|K'i-ior  Conn  has  original  jiirisiln'tion,  in  tiis 

oxr  :-iiun  of  the  Circuit  Ciurt  in  a  case  Lelween 
■■  and  leh.'^ee  to  rescind  a  lease.  wlnTe  tlie 
aiinmiit  of  rent  -r  damages  ileniiuideii  lAimh 
$l('0.  limndni  A'  Denis,  i'O  L.  C.  .).  '254,  (j.B 
187(i,  Q.  ,U  Vic.  cap.  11. 

14(J.    The   ie,.<|.)ondent  sued    in    the  Superior 

court  fi)r$l)0,  nanul-.  $27   for  us.-e,~sniiMitr,aiiil 

S33  lur  arrears  of  rent,  and  al-u  pravnl  for  ilie 

resiliation  of  the  lease.   The  (lereinlaiit  lileil  ile 

clinalory  exception,  which  ■,n.i.«  r.jicii- 1— /Wii, 

reveri  ,.     die  decision  uf  the  cmii!  I  iluw,  Ita 

anac'iiii  to  resiliale  a  lea-e,  where  airearsui 

rent  or  damaiies  are    also   daiineil.    iini.-t  be 

roil/'  '  in  the  Superior  or  ('ire nil  Court,  aminl- 

ig  a       le  amount   of' rent  or  damasri'-  claiiiieil 

-  w.        .    the    jiirisdieiion    uf   the    (.'irciiil  :'. 

-iilperiur  (Joiirt.        Voisard  \  .Sduiukin,  hpi 

News  41,  y.B.  1877. 

Xin.  Ix  >L\Tii:ns  ok  Thiiks. 

I  17.  The  action  fur  tithes  i.s  a  mixed  aciiciHi 
and  the  Conimissioners  Court  has  nojuri.sliclion 
in  such  ease.  Roy  &  llenicri'ii.  'I  K.  L.  oM, 
C.  C.  18(17:  1188  C.C.  p. 


action    had  t;: 
(illiuent  of  the 
would  have  be 
139.  Action 


XIV.  In  M.\tters  of  Tutorsiih'. 


aiernsl 


1  11^.  In  a  contestation  between  tlir 
and  paternal  grandfathers  of  certain 
both  of  whom  had  been  apjiointed  tutor— wM 
reversing  the  ju  Igment  of  the  court  below,  tlui 
the  tutorship  must  be  conferred  by  the  juJje 


IDICTTON. 


TdO 


reflcifiHiuii  of  a  hnni'  of  pro- 
per Canada  in  ric>t  within 
!  court  here.  Senauer  <( 
J.  C.J.  42,  8.  C.  1862, 
)roviHioiiH  of  the  Htatule 
)ecling  leH80r«  ami  li's-fe^, 
ikmI  for  iinlicati's  the  court 
vcr  tlie  (tciiiiiiul,  uriil  the 
1011  anil  cannot  rcfjiinl  iIk 

•mil  I'jriiitiirt'  itn  luivinj 
matter,  altluiiiL'li  liire'l  hi 
lie   pliiiniill'  hv   lilt-  fame 

Kelly    V.    Shniiindl,  \i 

n  an  action  for  r.'iii  ii'j 
I  I  lie  ilcfeiiilaiit  !»■  I'lju. 
ly  t"  lie  fixed  l)y  tlii' noun. 
Tiiciiiiiis  in  till'  ilmiii  :iiij 
il  hiivinj;  exci>|ilc.|  |i,ili( 
lit  of  Hncli  corifliiiiiiiH- 
011  iiiii-t  be  (lij<iiii,sei| 
»,  7  L.  C.  J.  l:)7,  C.C. 

rescind,  a  Ica^e,  tlic  jurif. 
leterinined  li_v  ihe  mmmnl 
Guy  V,    Gfjutlreiiidl,  U 
Ii4. 
itirt  has  no  ji  ;K,lictionio 

of  tlie  lease  ivliere  ilie 
100,  altliuugli  lln'  iliiinajM 
I  anuiunt.  McUinm  v, 
.224,  S.  (J.  R.  l.S70;|n,-,| 
,  cap.  4,  sec  'J. 
(^tiiienl  tlicjurisdiclion  of 
I  liy  llie  aiiiuuiii  of  (he 
liinuiit  claiiiifd      '.t..nni\ 

C,  C.  \<T1. 
Montreal  and  QiifWc  (lie 
ginal  jiirisdiiitiuii,  lo  liie 
t  Ciurt  in  a  ca.^o  lielween 
>si;ind  a  lease.  rtioTe  tiie 
iiages  deniiiiideii  v\ttfi\> 
(.f,  ■-'UL.  (J.  J.  25+,  Q.B. 

1. 

It  sued  in  llie  Siiperj.ir 
$27  for  as..^e.-snii.|)t.sainl 
,  and  ill -I  I  pr.'iyid  for  ilie 
.  The  ilerendiim  'HhI  dp 
liicli   -.ia.'  !■'  jvcii- i— //rW, 

uf  the  coiiil  I'oioiv,  Ilul 
,  lea-e,  wlaie  arrears  ui' 

alf^o  cliiiined.  imi.-l  ke 
ror  Circiiil  Court,  iiocoril- 
rent  ur  daniaii''  claiiiifil 
•liiiii  of  llie  (.'irciiit  .r 
saiil  i\  i<nunikri,  Legal 


F  TllllKS. 

iithe.^  i.s  a  mixed  aciion. 
Court  lias  iiojiiri.sdiction 
Benicnm,  '1  R.  L.  J.i.', 

p. 

Tt'Toasiiii'. 

II  lietween  tlie  "laleriijl 
ler.s  of  certain  \!'"'Wi 
appointed  tiilor-./fM, 
of  the  court  below,  ilm 
conferred  by  the  juJje 


JURISDICTION. 

jofllwdiwlrict  in  which  the  father  of  the  minor* 
had  his  domicile,  but,  in  the  event  of  twodifJer- 
'.«(il  UtorHhips  having  been  conferred  in  difleront 
[iliKncm,  as  in  the  present  instance,  the  court 
iaIW  uiKin  to  iuljudicate  upon  the  tutorHhip 
oiilerred  in  il-  dixtrict  may  be  and  is  bonnd  to 
irouoiince  equally  upon  the  validitv  of  the 
.(llicr,  if  it  is  brought  in  iiueHtion.  limudet  v 
/*H,m,6L.  C.  K.  344,  Q.B.  1855. 
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702 


R.  323,  Q.  B.  18(53)  1053  & 


\v   iv  I'kii.so.val  Ac'Tioy. 


U 


14;i.  ill  an  action  on  a  buinl  directed   iigain.st 
Itwoiidi'iiiJants,  one  of  wlmni  re.xided  in  Montreal 

.111(1  llie  other  in  Quebec,  and   who  wer,-  served 
|al  ili«ir  ie.-|.ective  domicile,-  — //e/,/,    that  the 

'^iipi'rior  CiHirl   at   Montreal    had  jiirisdiclin). 
I  The  Cilu  Hank  v.    I'eiiihurlon  </  nl.,  i;  l„  C 

!i:i,  S.C.I  H.M;  38  C.C.  P. 

.\VI.  Ok. 


150.  Chnrch  Synod.— WUen  the  certifioafe  of 
Jidiongrantetl  to  a  lay  delegate  to  tlie  Synod 

Lflhiiiiocesf  of  Montreal  liy  the  chainiian  of 
Itheveslrv  meeting  held  for  Uie  election  of  lay 
Ijelegateo  i  i  i  tbriu,  and  found  to  be  "atisfactory 
ibv  the  coi  'iiittee  appointed  to  exmnine  the 
Icertilicate  or  '  lay  dele|.'ates,  it  is  not  coniiie- 
Itent  lor  the  ;.',  I  to  inijuire  intothe  validity  of 
J  the  proceed  iiigb  o/the  vestry  meeting,  or  in  any 
Iwtolry  the  va!  lityofthe  election  certifiell 
llo  iiiihe  certiflca'  Davidsint  &  linker  14 
|l.  C  J.  It!:.,  S  ('        ,  '  ' 

151.  CireuiK'  int.— The  C  nuit  Court  .sittin" 
lin  auy  given  circuit  has  jur'  'ion  in  actions" 
ItliecMse  of  which  has  arisi  thin  the  limits 
jcfsuch  given  circuit,  althoiif,,,  the  defendant 
Iresidciu  a  district  other  than  that   in  which 

i-iah  given  circuit  is   situated,   and  ha,s   been 
hirvt-d  with   process    in    such     other  district. 
lEnrilieetai  k  Truttier  et  al.,  1  L    C.  H  ''8(i 
IS.C.  IHJl;  H4C.  C.  P.  ■        ' 

J  15:'.  The  Circuit  Court,  .sitting  as  a  Court  of 
J  .\ppcal.  under  the  Municipal  Act  of  18G(I,  has  tlie 
[power  to  quash     a    municipal    bv-la«    ;ind   a 

Lj'iilgi tofuii  inferior  tribunal,  and  that  even 

Nieii  the  nullity  of  the   l.v-law   has   nut  been 
I  invoked,    DiimiH  v.  Uum'ai.  7   L.  (',  ,J.  Ho 
[C.C.  m\  ;  1057  C.  C.  p.  k  4til  <fe  4(!2  M.  C. 
I    15:i.  Action  was  lirought  against   t!      ilefeml. 
1 8Dt  fur  the  amount  of  asse.-snieiits   made  upon 
jhi.-  jiroperty   for    the  const iiictioii     of   a   new 
[church    and    sacri.sty,    and      the      def-iidant 
[ploaled  cau.ses   or  grounds   of  niillitv    in  the 
[a.-.-^iiieii'-//(;W.  that  the  court  hud  "no  juris- 
jdiciion  u.  lake  cogni.sance  of  sue'       nises  or 
grounds  of  nullity,  which  should  form    the  sub- 
ject cf  appeal  from  tl  "  decision  of  the  commis- 
.Wi.Tsnr    |,y  .■erl,..an.     L,:i  S,/„ili..s   .(<'   I,i 
\Pmn.^.ed.    >7.   Xorbert  d'Arthabaskn  v.  Pa- 
n""V/I;>^'-'"'^-^-1««2,  C.  S.  I..  C.  cap. 
I  l^wcs.  21  &22.  ^ 

,  151,  ti^  111  apiic.'il  from  a  judgment  of  the 
iUrtuitUurt,  ma,  action  '  r  an  alimentary 
[  ^',°".'"'.'*,'.?'''«''«  'lie  «ourt  hud  granted  to  the 
i  p:a;!i;:::ii'r3pt.i  ttunum  during  lite— Held,  re- 
.versing  the  judgment,  that  the  court  had  not 
Hnconmnn''  ""  ""^'™  ^°';  ^'^menlary  allow 
Ul,  . I,  ,P''u  """"''  ^'"^  "^"t  the  judgment 
I  mnel,  therefore,  be  set  «mde.     Smith  et  Ix.  & 


Patton,   14  I,  C 
1054  (.'.  (',  p. 

„,.!?^'  ""■  ^"''■""''    t^'J'irt  has  no  juri.s.liciion 
ove.    PoswHHory  actions.     M.-Kay  v.  Vook.    13 

m-   •.,i'''<H    "■  '^"'■':  '05H  C.C.  P. 

fj     \  ""•<  ircuit  Court  has  Jurisdiction  con- 

f  rumble  with  (    h.  1    C.  cap.  H  sec.  4'J,  s.s.  6. 

an   action    for    the  removal    „f    encroach- 

";<'uts.     Lf,   Corw.nilwink  St..  Martin   &   La 

177  A  •  ^^  •  ^-  "•  '''^'  ■<  l"-'+  L'  <'■  !'■ 
l.>7.  An  action  for  lesH  than  iglOO  asking  that 
lie  defendant,  who  is  only  held  hypothe- 
•-arilvfor  the  payment  of  tl.e  debt,  be  con- 
e  emned  to  pay  the  amount,  unles-  he  prefers  to 
abandon  the  prope.;ly,  etc.,  is  a  demand  within 
the  jur,",!.,.  ,on  of  the  (  ircuii  Court.  liodie,-  v. 
llel>ert.  L.  C.  J.  21 ',),  ,S.  C  i  hi  1  C  I  ai 
S.C.  U   irt7l;  10.04  C.C.  P.  ^■■'•'11. 

.  Ia8.  The  Circuit  Court  has  sole  jurisdiction 
in  an  urtion  for  the  nsiliatiou  of  a  deed  of  sale 
ol  immoveables  for  MoN-payment  of  the  price, 
nhiVl  "'';i''/""  ""'  """'"veables  does  not  ex- 
?S72  ^''""ury  V.  Ledaire,  4  U.L.  74,  C.C. 

159.  The  Circuit  Court  has  no  jurisdiction  in 
the  resiliation  of  a  lease  where  the  annual  rjut 
18  upwards  of  $100.  although  the  amount  de- 
p'Vl   ,'!,„  '^■"''     Morion  &  J'oulin,  4  R,  L.  666, 

ItiO.  The  Circuit  Court  caniot  lake  co^ni- 
"anceofthe  validity  ota  municipal  valuation  rdl 
L'turent  V    The   ('nrfwratioii  of  the    Villa,, e  of 

It.t.  Ihe  Circuit  Conn  has  no  power  to  enforce 
the  execution  of  ajudgment  which  it  has  render- 
ed, reversing  a  judgment  of  the  justices  of  the 

yr"^  5m-.„'.'"''^"""'"'""  '/  '^'''«  Town  or 
limirg  of  U  d/.iam  Henry  k  (iuecremont,  2  R.  L. 
44,  (I,  ti.  18(;8. 

I(j2.  ''/(•// 6V;Mr^,,._Although  the  Civil  Court.s 
Ml  Canada  may  not  be  competent  to  entertain  a 
suit  111  the  nature  of  the  n,,pd  comme  d'alms, 
yet  the  lurispriidence  and  precedents  relatin-'  to 
.such  a  <iiit  may  be  considered  as  evideii  'the 
law  of  li  e  Roman  Catholic  Church  in  I,,,  Pro- 
vince 01  Quebec,  lirowii  k  The  Curi,  &c.,  of 
Noirr  Dame  de  Montreal,  20  L.  C.  J.  228,  P.  C. 
1874, 

ItiS.  < ';mmis.'<ioner.i    Comc/.— Commissioners 
lor  the  summary  trial  of  small  cau.ses  have  no 
jurisiliction    in    an    action    where   the    claim 
amounting  to  more  than  tweiitv-Ihe  dollars,  has 
been  divided  in  order  U)  give  jurisdiction   to  the 

rais£7u^r"(i;p,'''''"^''''^-^'^-^^' 

Itl4.  The  Comnwssioner-  Court  has  jurisdic- 
tion in  an  action  for  the  recovery  of  the  balance 
of  a  sum  exceeding  $25,  provided  such  balance 
does  not  exceed  that  sum.  Bourbeau  exp.,  13 
L.  C.  R,  65,  S.  C.  1862. 

165.  ri.t.  jurisdiction  of  the  Commissioners 
<.ourt  tor  the  .summary  trial  of  small  causes  ex- 
i.-nds  to  actions  by  creditors  against  the  heirs  of 
llie  deceased,  Charhonneau  exu.,  7  L.  C.  J  1''2 
S.  C.  1863;  1188  C.C.  P.  ' 

166.  The  C^uini-'sionpr.s  Court  forthe  trial  of 
sniall  causes  has  no  jurisdiction  in  actions  for 

ST;  ii?8Tc.^p '""''' ''•  ^-532.  C.C. 

167.  In  an  action  brought  before  the  Com. 
missioners  Court  for  the  summary  trial  of  atnali 
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(■niine»  the  jurisdiction  tmiNt  appciir  on  dip  fnci' 
of  tlie  procecilJnjrH,  iind  a  (Icfftnlinit  wi,.,  jjii- 
lieeii  C(iml('fiii]('il  iniiv  ilcnmml  lliiit  llip  jndj,' 
nient  lie  .-^rt  iiHJilf,  (ni  tlu' >;rouiiii  ilml  rieitliiT  llic 
-t'l-vii'i'  nor  tlu'  jnil;.'iiii'nt  hIidm  ;ii'  jiiriMdiclidn 
ot"    the    court     in     ihi'    niiiltci       Mdr/'dilain   \ 

Huuiijiiiiit,  10  li.  c.  J.  ;rji,  s.  c,  \>iri;  11:1.; 

*-  •  C  .  1  , 

^  U>K   ('(inimi.inioiiers    for     the    Knclinn     nf 
I'liih/ns — CoininiMsioncrs     ii|i|ioiiitiil     lor  ihVi 
crt-ctiun  r/c/Vi  111' parishes  I'lmnot  di'li'^iite  their 
Jiowcr  and  authority  to  uni'niilieir  miniher,  and  | 
"I!  proceed itijrH  taken  on  the  merit,-'  ol' a  |.eli-j 
tion  {jresented  to  tin  in  under  .-ucii  delejriition  ol 
autlicirity  are  void,  an  beinj;  in  excci^s  of  tlieir' 
jifrlsdictioii.     I{(,l,crt  ef  al.eji-f/.ii.    Vii/,r  i:l  tiL] 
&  ANuril  (7  (//.,  4   L.   C.  J.   aiti,  S.  'C.  1858; 
C  S.  L.  (".  cap.  li^. 

169.  Ciiiiniil  iflfie  rt'/r— Thecounoilof  tliiH 
province,  acting  and  takinj:  co>;niMiiiee  of  com- 
plaintf^aj^aiiift  lt«  ineniiier«d"nve  no  jurisdiction 
under  C.  S.  L.  f'.cap.  72,  to  try  a  complaint  made 
againsit  a  member  (or  an  act  done  hm  a  mere 
agent.*  JJaiinexp.,  7  L.  C.  J.  27,  S,  C.  \M2. 
170.  Courts. — On  application  for  a  writofrv/'- 
WoTOr)  to  quash  aconvictionof  the  Harbor  Com 
TiiissionerH  under  a  bydaw  imjiosing  a  penaliv 
of  i^5,  and  GO  days'  imprisoniunnt  ifnoti)aid 
ZTf/f/,  that  the  Court  on  sucli  a 


and  management  witiiin  »iie  limit  spniij,,,)  j., 
not  thereby  ve,-l  m   them  the  proprM.,,,,!,,,,  j 

the  hed  ot  the  river,  ur  enable  iheni  t in,,'.,, 

petitory  action  agiiinsi  ///r-y/i/./om,. /,,■,,,, , 
"llhin  their  extemled  llinit..^  on  alle^mt;,,,,,  Z 
-iich   iirc/.rii-t'iinx   rircrui  •ir.i   juid 


I'll    the  be.i    of   the    river. 
iiiinsiiiiirrs    (f  Monhnil  V, 


r/,f  //,„/„ 


"iii'iiH 


„     ,  , //"//    .7   „/    V'tI 

llurlxir    ( Ilium ismonrrti    of  Munlniil  ^    /,,,„„; 
t<o/'.,5L.  C.I.   hV...S.  C,  iNtil.  """"' 

171,  Jiiih/r  in  .l///'M//— Where  two  111,1,,,  ,, 
/i"r  h.id  li.iinl  I  he  e.i.se  and  Dnjcreiju  re  liM,r,„" 
;iii;l>ub,xe,,,iently  tiie  jnd^je  whu.-e  pli„ ,  ,* 
lilleil  eeaned  to  foi  m  j.iui  of  the  eoiul  ,u„|  »V 
nplaeed  b,  the  iippointment  of  tao.,!!,',,,,  ,,|,|  " 
—JM(I,  that,  iiotwilhHtanihng  ali  tl„.  „/„. 
ol  the  court  were  now  competent  lo  Ii,.,r  ih. 
ca-e,  that  the  ju'lgeH  a,l  /„„,■  who  mH  „i  n,,. «", 
lieanng  should  continue  lo  (orm  i„u( ,  f  ,1, 
(;<>urt  at  ihe  r.  i.earing.  T/ie  Ma,„r.  rf'/ 
Mi.iilrenl  v.  JJruiiimniiil,  18  L.  V  '.)  -  ■  ■  '■' 
le^Tli  11(12  C.  C,  V. 


'i.y,li, 
,i'i'l;'i'wW 


1T5.  .\nd /(fA/,.subse<iuent!y,  thnta 
li'd  been  appointed    hub«equenlly   to   liif  11,., 
heaiinj;  mi>:lit  Hit  at  tlie  rehearing.    II, 

17ii,  .hulijr  in  (<i.i(;n„fCiin/eiiifit.~ih,Am\^ 
or  (oiiiei.ipt  is-ued  out  of  the  Court  of  l^nm' 
U-uch~JMi[    thai    a  judge  of  the  CmirU, 


ZTf/f/,  that  the  court  on  sucii  application   would  Queeu'.s  Bench,  while  wittitig  alone  m  tlie 

inquire  into  the  validity  of  the  by-law.  lludolph  t^^i-e  of  tlie  criminal  jurisdiction  con),  md 

exp.ii  Tin  Harbor  Vommissioners  of  Montreal,  ''""  conn,  lias  no  jurisdiction  over  tu  J 

'   ,9",.,"'^' ^' ^'' '*^'''  comtempi,   where   it  consins  in  i,iil,li.i,i 


exer 


171.  Where  the  writ  in  tlie  case  had  is.^^ued 
the  2,5th  February,  and  had  been  served  on  the 
16th  March,  but,  in  the  interval,  viz.,  01:  the 
same  day  on  wliicii  the  writ  was  served,  the  act 
creating  the  district  of  Bedford  came  into  force, 
and  the  defendant  pleaded,  by  declinatory  e.v- 
ception,  want  of  jurisdiction  in  the  court— i/eW. 
that  the  court  was  seized  of  the  case  Irom  the 
timeof  tlie  issue  of  the  writ,  but  that  theplaintitt 
should  not  liave  served  it,  and,  having  done  ,-0, 
the  defendant  should  have  attacked  it  bv  an 
exception  to  the  form,  which  had  not  been  iloiie, 
and  the  declinatory  exception  was  dismisseil. 
Monty  V.  Hatter,  3  L.  C.  J.  20,  S.  C.  1858. 

172.  District  Maijislrate—ln  an  ai  tion 
against  the  city  inspector  lor  pulling  down 
fences  erected  by  individuals,  on  the  pretence 
that  they  were  on  the  street,  the  magistrate  pre- 
siding admitted  proof  of  tlie  possession,  in  order 
to  decide  upon  whose  land  the  lence  in  question 
was  erected— //tW,  on  certiorari,  that  iie  was 
notin  exce-s  of  his  jurisdiction  in  so  doing.  Lan- 
ier &  Loupret  &  Menard,  0  R.  L.  350,  S.  C  1874  • 
Q.  32  Vic.  cap.  23,  sec.  16.  ii.  Q.  37  Vic  cap.  8, 
sec.  2, &  Q.  39  Vic  cap.  31,  sec.  I. 

173.  Harfjor  C'ommissione)s.~In  an  action 
by  the  Harbor  Commissioners  of  Montreal  for 
the  recovery  of  a  piece  of  land  of  which  thev 
claimed  the  ownership  and  control  for  the 
public,  and  on  which  it  was  alleged  the  defen- 
dant had  trespassed  and  encroaclied— i/eW,  that 
the  statute  16  Vic.  cap.  24,  extending  the  juris- 1 
diction  of  the  Harbor  Commissioners  to 
the  river  St.  Pierre,  in  giving  them  the  control 


llfgeij 

1,1    I        •  .  --    --■■ •    •"    piii'li.-llilil!  > 

libel  concerning  one  ol  the  judges  of  ihe  ,4l 
in  relereiice  to  the  conduct  ol  such  jn.l.'p  wy, 
actin'-  in  his  ju.iicial  capacity,  tin 
only  lej.'-"     -     ' 


le  iiiiiticr  (ifjng 


ily  legally  and  properly  cognizable  l,v  ihefj 
urt.  hiimsay  exp.,  15  L.  C.  J,  17, 1'.C  1871 
177.  Judi/e  i„  V/,uvibern.~A  jud-e  in  dmiii- 


iiers  cannot  render  judgment   qni'slii'iga  c«- 
p.as,  but  he  may  order  the   l;berati„ii  of  ik 
.lefendant,  on  i)etition  lo  that   i  IIWi 
al.  V.  Gordon,  2  L.  C.  J.   161,  .S 
C.  C.  P. 


('    I 


ll'igm  tt 
^0.^819 


to  obtain 

■ill   llltioii 

in  cliam 


•  The  council  of  each  section  shall,  In  and  with  reeard 
to  such  section, h.ivf  pojipr  to  prevent  and  re<i)n.-!!rs!i.1 
deterniiue  all  complaints  and  claims  made  bv  third 
parties  against  members  of  the  bar  In  the  section  in 
matters  connected  with  their  professional  duties  29  A 
30  Vic.  cap.  27,  sec.  10.  .     » •» 


178.  On  a  petition  in  chambers 
possession  of  certain  things  seized  ii 
m  revendication- //tW,  that  :i  j.il" 
ber.s  has  pjwer  to  giant  main  /nvV  of «  seizure 
on  theathdavit  of  the  parties  mu!  'i-  report 
ol  the  sheritr.  La  tiociiti  de  C'liilrvrtim 
'.anadun  de  Montreal  v.  Lamontmnir,  ,1 1.  C  J 
186,  S.  C.  1859.  •' 

179.  A  petition  in  the  natiiie  of  .t  .ieiiiandiD 
(/«o  if(/mjH/o  under  the  Act  12  Vk  cap  41, 
was  presented  to  two  of  the  jii.i^-es  of  (he 
'Superior  Court  in  chumbers  in  vaciition,  aiid» 
vyrit  of  summons  was  ordered  to  issue  anainfl 
the  defemlant,  acting  as  a  menibor  0?  the 
council  of  the  city  of  Montreal,  and  exce ptioii  lo 
thejnris'liction  was  filed  by  the  liefeiidant- 
Jlctd,  that  the  judge,  to  whom  tlie  exreption 
was  submitted  on  itsmerits,  had  iiojiirisdiction 
over  tlie  subject-matter  of  the  jietitidii,  Adam 
v.  JJuhamel,  10  L.  C.  R.  14,  S.  C.  iM'iy. 

180.  A  judge  chambers  has  no  |x)werlo 
reject  from  a  record  an  appearance  irrc^zularlr 
tiled.  Duvernay  et  al.\.  Tiie  Curiwriilim  of 
tfie  Paris/t  ofiSt.  Barlfiulomew,  10  L.  ('.  J  136, 
S.  C.  R.  1866. 

18!,  A  judge  of  the  Queen's  Bench  in  ekni- 
bers  has  power  to  issue  a  warrant  for  there 
arrest  and  commitment  of  prisoner  who  ha- 
been   released   on  bajl   in  ct>iis?q,neiicp  of  thf 
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Inn  »lic  limit  "pn'ilinlji^ 
liti.i  the  pr(.|,nri,,i,|„p,j,. 
iireiial.k'ilifrM  Im  minniain 
*',/"'"/""'"'■''->•/<.•.,„,,„ 
I  llllllt.'*  on  hIIc;.'uI:,,|,.  h^^ 
■inrunie.i   Inul  riHn,.,,,,,,!^! 


river,       77i«  // 
I'll/  V.  //,//;   ,/  „/ 
rr.i  of  Miinlmil  v 
8.  C.  IHIJI, 

>'//.  —  Wlirrc  Iwi,  I 

'p  uiiil  onliTcilu  i(' 
'  jiiilj;c  wliuM'  |,|, 
mil  lit   I  lie  L'cinn. 


'    Ihn 


iitihcniof  l«'oi4l,.|  ji|i|„, 
li.xliinilm;;  u|i  ((„.  j,|r- 
*■  cdtiipftt'nt  to  I,,.;,,.  Ill, 
ad  Itw  who  Mil  ai  (iiriifii 
imif  to  (brill  |.iiii  ,f  ,t 
in^.  Till-  Mill/,,,.  ,|.,  ,. 
o)iil,\H    L.v:.l.:,;,q'l 

eiiuently,  tlmtiijii,|^>^„),(, 
ul-seciufiilly  to  the  ijw 
lie  ri  lu'driiii;,    II, 

'  <fCiiii/tin/il.~{)uAn\, 
It  of  tiie  Court  uC  yiiwj', 
^  juiljIP  of  lh(.  Cniirt  oi 
flitting  alone  m  tiieexer 
irisijiction  conlnrcl  um 
■isdiction  over  ;iii  „llegeii 
uoiiHiMa  in  jiiil.li,«hiiig, 
'tlie  ju(i>:eHof  tlic  ^um 

Juct  of  8Ucil  jil.l;;p    ffj,i|, 

apacity,  the  iii:ilt,.r  lifing 
riy  cogni/.iilile  hv  ||i(.  full 
15L.  U.  J.  17,I'.C.1H71 
btrn.—A  ju(i;,'e  in  cbaiu- 
Kignieiit  i|iiaHliiiiga  c»- 
;r  the  hlierulu.u  of  (lie 
lo  tliat  ((li'ct  ll„ganii 
J.  161,  S.   ('    l^^jsjij 

in  clinMiber."  to  obtain 
lingH  seizeil  in  an  iictior, 
I,  thai  ;i  jii.lir.,  j[|  pjij^ 
t  main  /cii^f  uf  u  i-eizure 
fiarties  iuu!  •'::-  roport 
•ioci£ti  lie   f'liiilnirdm 


ji-jue  of   a  writ  of  error.    •Siie/lman  uen      li 
|l  C.J. '.'Hl.Q  H.  lK6!t,  '  '■^''•'    " 

■•:'  A  jiiil«e  in  chamhi-rs  haw  tHuver  on 
l,,iiliun  to  ^et  iiHicle  u  ,|ef,i.,|t  t.„tere,|  m-ainM 
lllieticleiiilHnt.  Vifhiissii  v.  Ethicr  2  If  I  11') 
|s,f.  bllh  ■'TC  C.  P.  ■•' 

|,«:).  A  jii(lj,'e  in  cliainUTH  ha.s  juris.livtion  lo 
lapfieinf  a  ,-e.|ueHirator  to  an  innnoveahle 
l.,wl  iiniler  an  execution,  wlien  it.<  ^ije  hu.s 
Ite.ii  Mu|(-|l   hv  an  u,.|,o.iii„ii,     Sr,,,:,-,,!  el  „l. 

l/f/im,  11  1..  C.  J.    ;t35,  S.  r.  lv7o.  (iJj  .1, 

I'l,  A  jil.l;.'e  in  eliaiiihers  ,„uv,  e\,.|,  ,liirii„- 
liKiii,  gri.iil  nil  ji|.|,h(iiitini,  for  a  writ  of  i„„n,hr 
liiui'  iin.ler  art.  Um  of  the  Code  of  I'roo,.,|,„.t.,i« 
laiiitiiileil  liy  Q.  .!,<  \  u\  t'lin.  C,  ^^,^.  •>■.  s')„,/A 
|i•.^■,/^|«,  IH  L.  C.  J.  l!i;i,  s.  (,',  i,s7.1;  "" 

1».0.  A   jiiiige  in   chaiiihern   1,,^  i,o   mwer  I,, 
|(|lla^ll  a  cniiia-,  hut  he  may  iiheratetlie  pri-oiier 
tFmminui'tet  ill.  v.  //,/,/('«. v  A:  Jfu/vni,  ti  II    I 
|20;'.S.  C.  lnU;  H19  C.  C.  I'. 

bfi.  A  jiiii^'e  in  chainhers  Im.o  no  jiirisiiiction 
llD  atip<..ii.t  a  curator  lo  a  (iiRs„|v,.,|  c'ort«iralio,i 
luiitil  ll^i  cli^KiJiition    haH     l,t.e„   ju,jicial|y  „i-o 
Inouriced  in  ,|iie  course  of  law.     Tin-    .Muuhad 
I  ,,^i,(  6m,«,.  ro»n«,«y  /«  ,.«&  Miiuh  el  i,l  ,lH 

Ls,.  Juilije    in    EkHion  Miitler.s.—Tlw  iiro- 
n.joiis  of  t he  Controvene.1  F-:iectioiiH  Act  of 
Ibo,  are  insufhcient  to  enable  a  jiuljre,  heconiini: 
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!vl,of' !'  *""!■  ''!"  •"'  ""  protection  to  the  offleei 

Sf|rf^^:,^5^,i:'i--.io..c.K 

'^  ;     J""-'I"-'";m  Hi  an  aciion  lor  monev  Ih„» 

lienallie.       l/?//     I     A     "-ecovery  of  lines  ai.a 
C.C.18C1    ^""""^   ^^'■""'"'    "    I-  ''■    It.  41.1 


the  'lectio!, '",■";""'"■'■'"'"•""""  "I'P^"'  f"-'"" 

"f  'Itleii,  ant  has  hn  c|,m,io  e,  mu.-t  he  liehl  i  . 
I'Hve  iiaii  juri..,|,clion,  hui,  ii  ,  eci  ihn-  I  e 
amount  ol,  amage.mo  heuwanie,!,  t    c'v  excee,    , 

.ir,un..|,ctK,M  and  power,  i„;„n,r:ef,Tly 
Mt.  H,  Huh.secfl.  .t  i  4  ol  the  naid  Act,  the  nue, 
lion  o    liamnge.s  miuhI  he  .settled  hy  exn  rts  «i 

I'J7    Where    two  junIicch  have  received  the 

1J(<.  Hut  where  one  is  absent,  the  one  who  is 
P  ac""'  hrfn  T?  """.  ""^"'^'^  ^hall  L"  .  1  i 
t^  at  Uiethinl  !','""*' ""^ '^.'"'.^i^'io"  "-'^1  «tate 
.    -  -    ,.'"  ^"f.    '"™  Jus-tice  was  t-iitiiiL'  in  the  absence 

f^Mie    in    Matters  of  morship.-T^,,    U uM^'he    '' uT'lV^^i  T' ^"''' ^'''' ^"-'«  "  ■' 
Ige  in  tilt*  liistrii  t.  of  \frm».«oi  i.„.  ;.,   •     ■  *^  I  '",J;f"^.'^-  .i^' »  &  Q.  34  Vic.  cap.  2,  Fee.  133. 


|8  coniini,'M(,iier,    lo  appoint  a  deputy  to  act  as 
Ijmige  ,n  his  p  ace      Hristow  et  ni  &  B.audn, 

lA  r^^  2  L.  C.  J.  26,  E.  K.,  S.  C.  1858. 
I   ISb.  7«./^e    ,„     //j,vo/m*cy.-The     «ecurilv 
Inientioned  in  the  Insolvent  Act  of  1869,  sec  4'> 
IniiH  he  „r,iered  by  the  court  and  not  hv  "a 

PLt^Vc"i;Tf-''"^"'-'^^--'^"^. 


e  nature  of  ,-\  (ieiiiandiD 
le  Act  12  Vic.  cap.4U 
of  the  ju(l;;eB  of  the 
iljers  in  vaciuiun,  audi 
rder(d  to   i.s.«iip  iiijainfi 

as  a  iiieniLer  of  the 
jiitreal,  and  exoeplioiito 
;d  hy  the  defeiidant- 
o  wlioni  the  fxcpplion 
Tils,  had  iKijiirisdiclion 
of  the  petiliiin.    Adm 

14,  S.  C.  lH5a. 
ibers   ha.s  no  jxiwerlo 
appt-arance  irrPfiiilariy 
.    The  Ciirporniidn  of 
jlomew,  10  L.  ('.  ,1. 136, 

ueen's  Bench  in  clism- 
a  warrant  for  there 
if  it  prisoner  wboha- 
in  C4>n.'->q,iieBfe  of  thf 


Ludge  :n  the  district  of  Montreal  hasnojuri's 
Idiciion    lu   lake    cognizance  of  an  advice  of 
■ftlalions  taken   m    the  district  of  Ibervill.,  for 
Iti-e  election  of  tutor  and  subtutor  to  minors 

l.,'!!./'"''^'.  "-^  <?"''"■*  5^«'A.-Wliere  an 
fcn-R  '  P'-''';t.s.ng  before  the  Court  o 
KJueen  >  Bench,  was  charged  by  the  judge  pre,«i,l 
10  witli  liaving  piihlisheiTa  libel  agai.fst  ,in 
Hemptof  t he  coun-JIeld,  on  appeal,  th  he 
|adiiojur,Mi,clion  to  try  such  alleged  cLi'i," 

R    er,,ho,.ld  have  been  brought  before  the  tu 

1  L  A  i  the  ...suing  of  a  rule  for  contemn 


19J.  A  claim  of  title  to  the  proiirtv  in  aues- 
!ion  does  not  ot.st  a  justice  of  thipeace  of  his 
ur,sd.ct.on,  unless  the  clain>  is  on  behalf  of   e- 

n'tlch  "LiT  s'"""^"'  ".!'°'"  1-  cWa    i 
e:S/r;    ;;fe:°^^-:^<^-/'ottrytho 


e\emt.t     Iv     J"'"'''.'^'^""".     "s  the  Recorder  ,.^ 
^■cunieiiiDt  of  the  COP. rf_ //.;,,;  „..  „5...,  .,'""."'    '."^^  "' ""^  •^'"'"•^ip?!  Code  for  the  value  of  work 


done  nn  r  I  "'""''?"-.""'' 'or  me  vaiue of  worl 
lone  on  a  road,  a  justice  residing  in  a  munici- 

he    eV,,-d  ,.?.,•''/.''"''"''""'•"''•'««  '^  "PP'^"''  i-' 
ne   leci  1  thai   there  is  no  ju.'-t  ceof  theiTeace  in 

•m.  Magistrates     Court.-The      Magistrale.s 


^f  .0  f.^^  ^Z^ZC'^IZ!:^  r  C.SJ-  ,;!"^^^'^"(-  .  ^^"'■'-^•-  Magistrates 
[  ideiice  that  ihe  party  charged  I  ad  cwnn  .ttell  n^'„  ,  J"n*l>c'tion  in  aino.ints  up  t-.  Iioo!* 
f^eonte,.,,,,,  was  held  to  be"nu,«  irre^  Vrr  .  'Z  /' r  ^'"i"''-  ^  ^-  ^  ^89,  Mag^.  Ct  875 
LS  ft  r:-A  .i-lgeof  the  Superior  Co.  rif  I  in,;^^^^^^^^ 

Lr     I      '"  '"y  ■*'•'  »«  ">"-■'' i"  any  of  Up        ^  ^   '•'  "*  P"'"='^  '"agn^trate  for  assault,  and 
n'',  "iM'^-J  Canada.     Talbot  <fe  uL,.,.   7    — T"    _ 


Nrt,  of  Urtvr  Canada, 

1  Cci't    f'v'^'  a1  ''^"^-In  a  case  before 
?o»  of  a  el  in  '?  A'^."!'™  'y.  to  ol  tain  pos.es- 

t  ^f  V^Sii^-^:^^^? __„.... ....._  ,,..     .  , 

t  ^  -  -  i^r  ;tt-td^i:;i^etfe«^^ 


Court  .'^hall  have  a.i  umm  itl^nH?  t^'  Vl'^^eistrates 
determine  ;  aii,  1%  qVsvi!.^",.^'",'-''?", *"''«*'"■  t7'«''<l 
the  Juri«,lictio,  of  tlie  MaJL^^'^'  •  "  '"  Pfovidecf  tliat 
trict  magistrate  io,,u.^,l"f.!'',".i7>^"'-'.  »''<1  »f  "<«  -ii"- 
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the  defendant  brotight  certiorari— Held,  that 
the  iiiagiMtrate  had  not  exceeded  his  jurisdic- 
tion,   ^oyerp.,  4R.  L.  452,  S.  C.  1H74. 

203.  Prooincial  Legislature.— The  Provincial 
Legislature  has  jurisdiction  to  provide  proce- 
dure for  the  cntorcenient  of  penal  acts  enacted 
within  its  powers,  and  such  penal  statult-s  are 
not  part  of  the  criminal  law,  as  contemplated 
liy  the  British  North  America  Act,  when  itgives 
only  the  power  to  the  I'arlianaiil  of  ("anada  to 
determine  the  procedure  in  criminal  matters. 
I'a,je  &  Gri/fit/i,  U  L.  C.  J.  :iU2,  t^.  U.  lK7:i. 

204.  The  power  con  (erred  on  the  Legislature  of 
Quebec  by  the  JJrili.'^h  Norlli  America  Act,  ol 
line,  penalty  and  imprisonment,  doe.«  nut  rest  licl 
(lie  power  of  tlie  Provincial  Legislature  to  the 
exercise  of  only  one  of  thesi'  modes  of  nunish- 
ment  at  a  time  by  anv  parlicular  aat.  lb.,  A'  1^* 
L.  C.  J.  1 19,  S.  C.  lHT;i. 

205.  The  Legislative  Assembly  of  the  Prov- 
ince of  Quebec  has  Dower  to  compel  the  attend- 
ance of  witnssses  before  it,  and  may  order  a 
witness  to  be  taken  into  custody  by  the  ser- 
srcant-at-arms,  if  he  refuses  to  attend  when  sum- 
moned. J)ansereuu  exii-,  40  L.  C.  J.  210,  Q.  H. 
1875. 

206.  Anil  the  Quebec  .statute,  3:!  Vic.  cap.  5, 
is  within  the  powers  of  the  Provincial  Legisla- 
ture.    III. 

207.  Hut  the  Legislative  Assembly  of  Quebec 
Jias  not  the  power  to  arrest  anv  one  lOr  contemp:. 
(M.(£  exf).,  ti  H.  L.  582,  Q.  H.'lS"5. 

208.  Queeirs  liciuli  in  Apiicd — The  Queen's 
Bench  in  Appeal,  after  having  been  seized  with  a 
case,  and  liaving  rendered  judgment,  has  no 
longer  any  power  to  take  cogni/.aiicr  of  the  case, 
tlie  exercise  of  the  power  of  the  said  courtand  its 
ootnpeteiicy  having  terininated  with  the  judg- 
ment on  the  appeal.  Tkc  Muni  real  Assurance 
Compain/  &.  MrGillirrni/,  5  L.  C.  J.  lt)4  A:  10  L. 
C.  R.  385,  Q.  U.  IHtiO;  inH  L'.  C.  P. 

209.  A  defendant  in  an  actioti  for  a  balance  of 
the  price  of  sale  set  U))  his  right  to  security 
against  hypothecs,  and  asked  that,  in  default  of 
the  plainiill"  giving  such  good  and  suiKcient  se- 
curity that  his  action  he  dismi--^.d  with  costs, 
and  the  judgment  of  the  Superii.'r  (J.nirt  all.uved 
the  plaintiHoiii'  month  in  which  lo  give  security, 
and  tie  juilgiiu  ru  was  conlirmed  in  review,  and 
the  plainiill'  appealed— //«/•/,  that  the  ('oiirt  of 
Appeal  had  power  tore-form  such  jndgnieiit  and 
dismiss  the  aclimi  riiu'flv  and  simplv.  Dt/rioii 
&  Jli/de  el  rir,  12  L.  (  .  .f.  40,  (}■  H-  IStif. 

210.  TheQueen's  IJench  has  the  same  right  to 
submit  the  deci.sory  oath  to  one  of  the  [larties 
in  a  cause  as  a  court  of  original  iuri-iiliotinii . 
Ferrier  .t  Dilloiu  12  L.  C.  .1.  202,  Q.  H.  IHIlS. 

211.  The  t^iurt  of  Queen's  Bench  sitting  in 
appeal  cannot  grant  a  writ  of  error  in  a  criminal 
case  without  the  liat  >if  tlie  Alternev-'-eneral. 
Xoimaii  A  li\()inii,  13  1^.  C.  J.  2t;  1,  Q.  I!.  1809  ; 
II 14  CO.  P.  ' 

212.  Where  the  jury  had  found  for  the  plain 
tiffin  an  action  for  ilamages,  and  the  .lefeiidant 
bad  not  moved  tor  a  new  trial — ■  .'/'■/'/,  that  the 
court  could  not  take  into  cun-i  leration  the 
question  whether  the  ilamages  awarded  were  ex- 
ce.ssive  or  not.  Ihnitiiiij  v.  Qraii'ji:^  14  L.  C-  J. 
284,  Q.  H.  1870;  42(1,  sec.  :i,  C.  0.  P. 

213.  The  court  of  Quean's  Hench  in  a|)peal 
will  adjuilicate  on  a  reserved  case  of  iiiisdeniean- 

u>r,    alihough  defendant   be    absent    and  have 
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fled  beyond  the  jurisdiction  of  the  coiirl.  /I'mw 
v.  li\aser,  14  L.  C.  J.  245,  Q.  B.  1970. 

214.  The  Court  of  Queen's  Bench  has  nojurij- 
diction  on  a  motion  by  the  crown  for  a  new  triai 
after  a  verdict  or  guilty  has  been  set  a.side.  ft! 
gina  V.  CfiavMltard,  18  L.  C.  J  .  149,  Q.  H  ij*;}. 
'&  C.  32  &  33  Vic.  cap.  29,  sec.  80.  ' 

215.  The  Court  of  Queen's  Bench,  siitmiraiij 
court  of  general  sessions,  has  no  jurit-ilictjoi,  j,, 
ap[)eal  from  judgments  rendered  by  tliojufjuf, 
nf  the  peace  under  the  License  Ac:l  i.f  n,, 
Province  -.if  Quebec,  I'n/ic  &  '"'''/////i,  1 );  [ 
39,  Q.  B.  1872;  Q.  L.  A.,  :,ec.  195.  '  ' 

210.  Alth./Uj^n  theCudeul  Prucedui"ii,i,.gjv,|, 
express  jurisdiction  to  the  Superior  I'uuriainl 
the  judtres  (hereof  to  grant  apjilieatioii^  liinlif 
delivery  of  goods  .seized  under  a  writ  el  reveiiiij. 
cat. (Ml,  no  such  jurisdictiuii  was  givfii  tu  liie 
Court  of  Queen's  Bench  or  the  meniiKTs  tli(r(\i|. 
Kim/  &  Hamilton,  16  L.  C.  J.  140,  Q.  B.  isr' 
869  C.  C.  P. 

217.  A  judge  of  the  Court  of  QneenV  IVnck 
has  power  in  chambers  to  shorten  llie  liclavol 
ilie  return  of  a  writ  of  appeal-  Phitipa  it  Xiittt;. 
land,  I'>  L.  C.J.  134,  Q.  B.  1875. 

218.  Beeorder, — The  Recorder  has  nojiirisJij 
tioii  to  tlecide  on  the  objection  tiiat  iie  evidincj 
of  record  exists  to  shew  that  the  aniuiiiitofih* 
penally  and  costs  has  been  deposited  witL  tke 
clerk  of  the  peace  within  fifteen  days  fruiiithi 
date  of  the  jndgi.ient,  according  tuC..**.  L.C. 
ca(i.  6,  sec.  51.  Thompsunk  licltiii,irt;  '  1,  f  J. 
74,  Q.  B.  1863. 

219.  And  such  objection  ouglil  to  havelj,-(ii 
reni'wed  before  the  judge  of  the  8u|rt'rii)r  Coiir; 
who  allowed  the  appeal  uiuler-^ec.  50 of  saiil.'\ci, 
Hi.  &  Q.  34  Vic.  cap.  2, sec  195. 

220.  lii:('f)rder' K  Court — A  Recurder's  Couil 
has  not  the  same  jurisdiction  as  a  I'e-coriier,  re- 
ferred to  ill  the  liicense  Act  of  1«T0.  }him 
(xp.,\  H.  L.  517,  S.  C.  1872  ;  Q.  1..  A.,  .^ec.lj.'. 

221.  Sujieriiir  t'ourf. — The  Superior  Courlat  | 
Montreal  has  no  jurisdiction  on  a  iKtitinii  inrn-- 
tinrari,  to   iiii|uire  into  a  coiivietiun  liyiiiiistice 
of    fhe   jieace  of  the  district   of    Tlirce  uiveti 
CniHininy  exp  ,  3  L.  C.  R.  110,  S.  C.  IS,V>. 

222.  Action  was  brought  by  a  |iiii|.irioli)r  iif  | 
w.'  I  lands  which  hail  been  sold  hy  iIr' miiiid 
ir.liiy  for  arrears  of  road  work  I'er  wliioli tiie 
land  was  assessed,  setting  lin'tli  the  illc^'ulilvvf 
the  acts  of  the  innnicipality  in  sellin-;  lii#  kaJ, 
and  asking  that  they  be  ordered  tu  ilesi*l  (roiu 
iriiiililiiii.''  him  in  lii-^  piis-'essioii,  ant  lo  pav  liiiii 
ii2,000  daniaees — Ilehl,  revei'sin.' the  jiiil;!iiieiil 
of  the  court  below,  llial  the  Supeiior  Coiirt  lu' 
junsdi  ion  to  entertain  an  appeal  fioiii  ilicai'li 
nf  the  municipality,  where  the  laml  of  llif  piaiii- 
litl  \.a^  illegally  sold  by  them  as  Hllc;;e.l.  .!/'■ 
I>iini/(dl  A  The.  Cinporation  I'l  SI.  Ejihtm 
irrpton,  5  4;.  C.  .1-  229  i  II  i..  C  U.  llolU 
1S61  ;  1016  M  C. 

2::;!.  Where  the  attorney  general  liemanW 
the  lorfeiture  of  goods  j'.lleg'ed  tohavelieenpajse'l 
Ihrough  the  custom  iiouse  wiiln'iu  eiitrv  u' 
|iermii,  and  without  paynieiit ot dues— /W/,ilui 
the  Superior  Court  hinl  jurisdiction  in  tlio  mai- 
ler. Dorioii  &  Jtot/i.iiiin.  K  L.  C  J.  130A1 
L  C.  L.  J.  85.  8  C.  A-  Q   H  l-^til. 

224.  The  Superior  f^ouri  has  ■iirisdictiona-s 
c'lurt  of  appeal  from  judgments  ofilifKecorder) 
Court,  .-elating  to  taxe.  imposed  hy  the  oorDori 
tion    of   the  city  of  Quebec  under  itsbj-lri 
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lictioii  of  the  court.  Urn,,, 
245,  Q.  B.  1970.  * 
(Jueen'H  Beiiuh  lias  nojuri!. 
y  tlie  crown  for  a  jkhv  inai 
ilty  has  been  set  aside.  Hi- 
18  L.  C.J.  14'J,Q.|j  iKij. 
).  29,  .sec.  80.  ' 

iiieeii'H  Bench,  sittmi;  jjj 
ionn,  hart  no  jnii-ilitiiuniii 
its  rcni.lerecl  bv  tliLJu^lKf, 
r  the  Licen.se  .\(:t",,,f  (|,( 
I'o/ic  &  diitlilh.  1 1;  I 
A.,  .-^ec.  1  !).5.   ■  ' 

JoJc ul  Prucwlui" 'Uii.-givn 

0  lliu   Superiur  Cmirlaii 

1  ;.'riinl  applie.itlcj.i.s  liinkf 
;e(i  under  a  wnt  ul  rtvomij. 
iHciictiiiU  was  given  lu  i|]( 
jh  or  llie  nieniti('r.-<  tlKrivf. 
1  L.  C.  J.  140,  Q.  B,  !>(?;. 

le  Court  of'QncenVlifncli 
lern  to  shorten  tlic  delay  of 
appeal.  Philips  A  Huihti- 
Q.  H. 1875. 

le  Recorder  bus  nujurisrli* 
oli.jection  tiiat  w  cviilfiiM 
ew  that  tile  iiriimiiitofih* 
s  been  depu.sited  witlj  tke 
itbin  fll'leen  ila_v.-<  rrumtli; 
t,  according'  tu  C,  .'^.  L. C, 
)Sonk  BeUiihiir,  '  \,X.l 

ection  oujrlit  to  Ikuo  trtu 
iidj^eof  the  Superiur  Cum 
a!  under. '■ec.  oUutNiiid.^ol. 
2,  sec.  1115. 

iur<— A  iiecunler'a  Com 
"diction  a.-^  a  Hecordtr, re- 
MLse  Act  (it  bsTO.  Mmn 
.  1872;  q.  i..A...<ec,lo: 
t. — Tlie  Superiur  Caurlat 
liction  on  a  peliliun  iiKfr- 
1)  a  cunvictiuii  hv  a  justice 
district  of  TlireeKivefi. 
.  R.  110,  S.  C.  1H.V2. 
ronj;ht  by  a  |iru|irietor  of 
d  been  sold  by  llie  iiiiiiiii, 
road  vvorlv  t'ur  which  tlie 
tin;;  Ibrth  tiio  illegality  of 
ipality  in  .-elliii''  liis  lanJ, 
'  be  ord;.M-ed  tu  ilesist  from 
obsession,  and  to  pay  biin 
il,  rever.-^ini  tliejiiil^'inenl 
at  the  Sii))ei  iur  Cuiirl  liii 
in  an  appeal  IVuiii  llieaili 
here  the  land  uf  tiif  [jiaio- 
by  tlieni  as  ■dli>;:t'd  .V?- 
■ti(/f(tti<iit  lit  SI.  Ejiktm 
:\\k  II  i-.O.  K.:i53,g,l), 

orney  general  ilt'iiianiieJ 
itlleged  to  have  lieeii  pajifl 
house    wiitunit  fiitry 


ivnie 
d  iur 


jnnsdictiuii  in  the  mat- 
stciii.    8  I,.  C  J.130i-1 

U    1!  j.-iiU. 
3ourt  hasjurisdictioDi-s 
id^nienis  of  tlio  Recorder! 
.    imposed  bv  the  coroori 
tiuebec  under  itsbj-m 
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iomellk  The  Mayor  et  ai  r>f  Quebec,  14  L  C 

|.450,S.   C.  1864. 

22.'i.  Tiie  Superior  Court  has  jurisdiction  over 
J) arbitrator  appointed  by  the  Governn)ent  oj 
le  Dominion  of  Canada,  under  tiie  142  section 
yihe  British  North  America  Act,  wliile  actin" 
^iuch  within  tiie  Province  of  Quebec,  and  may 
),|ijirc  whether  such  arbitrator  is  in  the  regular 

Sfrcine  ol  his  office.  The  Attoniei/  Geiietal  v. 
*f,y,l5L.  C,  ,I.;WG,  S.C.  1871. 
h%  But  neitiier  the  Superior  Court  nor  any 
Iii«[f  thereof  can  remove  coiiimissioiiers  appoint- 
I  111  e.xpropriation  under  27  <V-.  L'rt  Vic.  cap.  10, 
|n!;i|)[joiiii oilier-  in  their  stead,  on  the  "I'mind' 
lai  ihey  ar(  (mrsiiinj;  a  vicious  and  "illc'al 
luilf  of  expropriation.  Jiniim  i-t  at.  &,  The. 
\,ujiir  ttai.of  Mtnilreal,   18L.(J.J.   140,  <^.  |j. 
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Drolet  in  re,  2  S.  V.  A. 


f'iotion  in  the  matter. 
C.  1,  V.A.C.  1859. 

238.  Id  a  suit  for  the  salvage  of  a  ship  strand- 
ed on  a  sand  bank  in  the  River  St.  Lawrence, 
the  locus  in  q,i.,  i„fni  corpus  c.omilatis  —lldd, 
hat  thecasewas  not  one  of  admiralty  juri.sdic- 
tion,  and  a  prohilntion  would  be  granted  to  stay 
further  proceedings  therein.  JlamiUon  v.  Fra- 
.*«,  S.  R.  21,  k^  B  isii  .  &  ]iu,.hie&  Orkney 
,S.  R.  61,1.  V.  A.C.  IHMy  " 

Tl...         I\        ...  .    ,.     ,T-  ... 


el  U3-.: 


*>I.  Wheroaciipias  had  been  issued  ba.seii  on 
Iclaim  of  $72.65— //(-/-/,  tluit  the  Superior 
louitliad  jiirisdictiu'i  Ui  condemn  the  delendant 

I  jjay  the  amount,  ilthough  the  capias  had 
|en  iiuii^heil.  I'r^ros!  el  al.  v.  Ritrkol  Ls 
i  C  J.  72,  S.  C.  1874  ;  808  A'  1053  C.  C.  P. ' 
hi*.  The  Superior  Court  has  no  jurisdiction 
iaiiiittioii  lor  $68,  issued  with  a  writ  of  capias, 
Ikii  ihe  capias  has  not  been  e.\ecuted.  Teissier 
I  ImuU,  5  K.  L.  472.  S.  (\  l;s74. 
12211.  The  8iiperior  Conn  lias  no  authoritvto 
ima  inanilannis  tu  cuiipe!  t||(.  Liuonne  (^om. 
ji.-'iiiiiers  to  grant  a  license.  I'rirelt  v.  Se--lon 
|al.,IH  L.C.J.  192,  S.  C.   1874;   Q.  37   Vic. 

2:11),  IIM,  on  an  execptirm  decliiinloire,  tliat 

it- Superior  Court  ha.i  no  j-in.sdiction   to  hear 

lil.-  Iur  the  reuovery    of  --diool    ta.xe.x.     The 

mwUhmiimi!i.,'.i-erti  of  J/or/ulaeui  v.    J[,ii,,iii 

U.nl.  C.  J.  298,  S.  C.  1876  i  28  A-  1053,sec. 

JC.  C.  i* 

l2;ii.  Siijierf'  ('nurtiii  /I't'c^Vio.— The  Superior 

fciiil  has  iiu  jii'     liction  ill  revision  of  a   jikI"-- 

Jeui  ivhicl.  is  not   .ppealable.     Tuiilur  v.  Mid- 

|,  lILC.Lls,*    17LC.  H.;W7.  S.C  K 

jtill:mC.C.  p.  A  (}.  36  Vic.  cap.  12. 

|2:t2  The  Court  ot  Review  cannot  atlord  relief 

liiii.-t  a  cuiideiiination   to   costs  in    tlie  court 

lU.    Milhuatd  cl  al  v.  M  ■Ueiu;  13  L.  (    J 

B.S.  C,  II.  isii.s;  \nC.  C.  P. 

|2.i:;.  An  inscription    for  review    in  an    aellon 

lilfi  Ihe  LtsKor  and  Les.see  Act,  in   wliicli  the 

WNlul  rent  or  annual   value  does   not  show 

■yjii  i-dietion,  will  on  motion  of  the  respon- 

|inedisoharire,l.   Ituhii,.,,.,!   tl  iil.  v.    Watson 

j!/ii4,l2L.  C.J.21,-),  S.  C.R.  Lsti^. 

|2U.  The  Court  of  Review  iias  no  juri,»diction 

Irevi.^iuiiol  an  interloculon'  iudiimeiit  wliiuh 

liiitappea^aliie.     ntaudri    v'.     MV</-<(v»((»,   12 

I(.._,I.2I9,S.  C.  R.  l8i;s;'Q.  ;}}  v,,,.^,,      4 

|to..  llie  Court  of  Review  has  no  jurisdiction 

■ww-theta.vation  of  a  bill  of  costs  in  revision 

,r  'io  n^",'","  '■'  "'••  '-^  ^-  C-  J.  137,  S.  C.  R. 
f:  yi\  (..  t.  p. 

p.  The  Court  of  Review  lia.s  no  juri.sifiction 
I  li'ji- an  appeal  from  an  order  ofajudge  in 
fiiibors.eiiipuweriiig  a  married  .vornan  Iv  bor- 
■^s-iiMi  of  money  on  tlie  security  of  her  real 
l"l'  ^illioul  the  consent  of  her  bnulian, I  /).,. 
'/'  k  RmiUard,  20  L.  C.  J.  305,  S.c'.K. 

fi/'''A'^'T''^^y  Cbm-C-In  a  suit  l)efore 
PJ  .geof  the  Cour-  oi  Vice-Ad.niralty  for  the 
fcol  H  registrar,  the  court  disclaimed  all  juris- 


.  239.  The  Court  of  Vice-Admiraltv  e.Kercisea 
juri.sdiction  m  cases  of  ve.s.sels  injured  by  colli- 
sion in  the  River  St.  Lawrence,' near  Q'uebec. 
I li'  I  iinnilns  m  re.  'A.  R.  158,  V.  A.  C.  I,s23. 
2(0.  I -nder the  words  "court  of  ses.sions  bav- 
■•ingjiiiMsdictioii  ill  a  port  or  place  at  which  a 
■■  .--iiip  sliali  ttrrive,"  contained  in  the  57th  Geo. 
111.,  cap.  10,  the  Court  of  Vice-Admiralty  has 
no.pirisiiiction  in   proceedings  on    penalties  and 

.s''('''uvr'v  A  'c '''''■'•^''^'  "'''■""'  ''•  ^''"■'""* 
241.  The  courr  of  Vice-Aiimiralty  has  no  ju- 
risdiction m  cases  of  pilotage  where  there  has 
been  a  previous  jiidgnient  of  the  Trinity  House 
on  the  same  cau.-e  ot  deman.l.  Lefehhre  in  re, 
1  S   V.  A.C.  o9,  \  .  A.  C   ISOG. 

212.  The  juri.sdiction  ol  the  Vice-Admiralty 
Court  IS  not  ousted  in  relation  to  claims  of 
pilotage  by  the  jmn-lnciai  statute  45  Geo  III 
cap.  12,  sec.  12.  The  Adventurer  in  re,  I  S.  v' 
A.  C.  101,  V.A.C.  183<i. 

243.  In  cases  of  wrecks  in  the  river  St 
Lawrence  the  Vice-Admiralty  Court  has  juris- 
diction  concerning  salvage,  the  li<,},al  William 
in  re,  1  S.  \  ,  A.  C.  l.-<7,  V.  A.  C.  ls(73. 

244  The  .-Vdniiralty  juri.sdiction  as  to  (oris 
depends  upon  locality,  and  is  limited  to  torts 
com-riitted  on  the  bi}.'h  seas,  and  torts  com- 
mitted w, thill  the  harbor  of  Quebec  are  not 
witlim  tliejiiri.-dK'tu.ui  of  the  Admiralty  Court. 
J  he  tncihls  in  re,  I  S.  V.  A,  ('•  113  k  \\x  V 
A.  C.   1.S37.  ' 

.  '^:^-\:  V^^  .*-'""■''  of  Vice-Admiraltv  has  no 
juris,  lotion  in  a  claim  to  property  In  an  iinehor 
touiii  111  the  river  St.  Lawerence,'  in  the  district 
of  Quebec.   _  Tin-  lloinulns  in  re,  1  S.  V.  A,  C. 

216.  But.  an  action  for  collision  between  a 
steamboat  an. i  a  lialcau,  both  exelusivelv  em- 
plmcd  in  the  Harbor  of  Quebec,  is  not  coi^ni- 
•sable  by  that  court  Tiie  Udy  Aylmer  in^re, 
1  S.  V.  A.  V.  213,  V.  A.  C.  1838. 

247.  Although  ju.-tices  of  tlie  peace,  e.xerchs- 
mgsuiiiMiHi-y  jurisdiction,  are  the  .sole  judges  of 
the  wei^'bt  of  evidence  f,'iveii  bef(jre  them,  .Tiid 
i.o  other  of  the  Queen's  Courts  will  exaiidn- 
whetb"!-  ilu.y  have  toriiied  the  rigiii  conclusion 
lr,)m  II  or  not, yet  other  courts  may  and  om'hi 
to  examine  whether  ihe  piemiscK  .-"lated  by  the 
justices  are  such  as  will  warrant  a  conclusion 
in  point  oflaw.  The  .Seotia  in  re.  1  S.  V.  A  C. 
lot),  V.  A.  C.  1837. 

248.  In  an  action  for  supplies  for  a  ve,ssel  — 
Ileltl,  that  the  Court  of  VK.t..Admir.ilty  h.-is  no 
.pirisdiction.  '/'/„.  Man/  Jane  in  re,  3"Rev.  de 
LesT.  IM,  V.   A.  C.  I84,s. 

219.  The  Court  of  Vice- Admiralty  ha,-,  no 
.pirisdiction  in  an  action  bv  a  pilot  for  the  le- 
movingof  a  vessel  from  one  place  in  the  Harbor 
of  Quebec  to  another.  Mereier  v.  7'he  Colina  & 
Pym.  7  L.  C.  R.  427,  V.  A.  C.  1857. 
25U,  A  seaman   shipped   tor  a  voyage  from 


i'    I 


St' 
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Shielils  to  Barcelona,  tlience  to  iiiiv  otlier  port 
or  |iorts  in  the  Meilitcrraiieaii,  Black  Soa,  Sea 
of  A/.ov.  or  any  port  or  ports  un  the  cuast  cf 
Africa,  West  Imlies,  Suuth  America,  tjje  United 
State.s  and  British  Xurth  America,  and  tlience 
toa  pDrt  ol'thial  dischurire  in  the  L'nited  Kinj;- 
duni.  ur  Continent  ol'  Kiirupe — the  V(jva;;e  tu 
terniinate  in  the  L'nited  Kingdom,  and  not  tu 
exceed  su  many  day.-.  The  .-lii[i  went  from 
Shields  lo  Barcelona,  and  thence  to  t^iehec  lo 
load  liir  a  port  of  a  final  discharjie  in  Kii^'hmd 
— Held,  that  110  rij^ht  of  action  accrued  lo  siicli 
seaman  for  wages  in  Quebec,  ami  that  the  court 
had  no  jurisiliction  in  such  action — the  voyage, 
according  to  the  contract,  not  terminating  at 
Quebec.  The  liritih  Tar  in  re,  8  L.  C.  R. 
2T2,_  V.  A.  C.  1853. 

251.  In  a  .«ait  brought  ti3  obtain  possession  of 
the  British  reuistereii  .liip  1  [a idee— Held,  that 
the  Admiralty  Court  had  jurisdiction  in  ca.-es 
of  possession  to  reinstate  owners  of  ships  who 
have  been  wToni.'lully  deprived  of  their  posses- 
sion. The  Iluideeiii  re.  10  L.  C.  K.  101  ic  2 
S.  V_.  A.  C.  25.  V.  A.  C.  l8t;o. 

252.  And  held,  also,  thai  .such  court  beiiur 
cognisant  of  original  matters  had  cognisance  of 
the  evidence  relative  thereto.     lb. 

253.  The  Court  of  Vice-Admiralty  ha.' juris- 
diction in  cases  of  collision  occurringon  the  hii'h 
seas,  where  liotli  ves.»els  are  the  properlv  lif 
foreigners.  The  Anne  Juhiinnc  in  re,  10  L.  C.  R. 
411  it  2  S.  V.  A.  C.  -lli,  V.  A.  C.  18(50. 

254.  On  a  petition  to.-tay  a  warrant  of  arre.et, 
issued  by  tlie  .judge  of"  the  Vice-Admiralty 
Court,  on  the  ground  o!  want  of  jurisdiction— 
//{-/(/,  ihat  the  Court  of  Vxie-Adniiralty  lias 
jurisdiction  throughout  IjOver  Canad.i  to  "attach 
a  sea-going  vessel  to  answer  a  suit  instituted  in 
that  court.  Conlvn  et  uL,  exp.,  7  1,.  C.  J.  295. 
V.  A.  C.  1862. 

255.  Under  the  Vice-Admiralty  (Courts  Act 
of  1863  the  courts  can  enlorce  ihepEvinent  of  a 
reasonable  tonnage,  hut  have  noiX)\v(  r  toenforce  \ 
an  agreement  to  employ  a  particular  tug, 
either  for  a  definiie  or  indefinite  (iiumtity  of 
work.  The  British  Lion  in  re,  t  S.  V.  A.  C. 
144,  y.A.C.  1S6,>. 

256.  Tlie  court  iiai?  jurisdiction  in  cast.^of 
damages  by  a  steamer  to  a  .schooner  in  the 
River  St.  Lawrence  opjjo-ite  or  near  Vareiines. 
TheLornein  re,  R.  C.  237,  V.  A.  C.  1871. 

257.  Where,  in  a  suit  for  wages  before  the 
Court  of  Vice-Admiralty,  the  sum  found  lo  he 
due  wa.s  less  than  i;50" sterling,  the  case  was 
dismissed,  and  ihat  withmit  an  exception  to  the 
jurisdiction  being  rai.-eil.  The  Marqarelta 
Stevenson  in  j-e,2  S.  V.  A.  C.  l'J2,  V.  a.  C.  1«73. 

A  VII.  OverRivek  St.  Lawrence. 

258.  The  River  St.  Lawrence,  from  the  west 
end  of  the  island  of  Anlicosti  to  the  eastern  line 
of  the  District  of  Three  Rivers,  is  within  the 
District  of  Quebec.  Hamiltun  \\  Fruser,  S.li. 
21,  K.  B.  ISll. 


JUEY. 

XIX.    W.\1VER  OF  OllJECTI0\  TO. 

260.   Where  a  pwrty  hml  pleaded  t 
in  an  action  of  capia-,  and  hail  al,- 
ipiash— y/('/(/,  on  motion    made  bv   liim  mL 
■lueiitly  to  set  aside  the  writ  and  d"eclar;ii     ' 


IIIOVBi^l 


.'I'OUIIll 


of  want  of  jiiri.-diclion,  thai  |,t||,,,| 
e  considered  to  liaxe  waiveil  Ins  ri'j' 


,         •  ,.        .  --lllt.M>.\t, 

to  tliejiirisdiciioii,  and  his  motion  wa-  d 
with  co>ls.      /Irinx'in   v.  MrOuicn, 
S.C.lt<6L'. 

261.  The  appellants,  as  one  of  thfir 
of  appeal,  urged  that  the  Superior  Cuiii, 
jiirisd.ctioii — Iletd,Ui  liave  been  w:iiv.,j| 
pleader.     Gniy  et  at.  k   Ditbiti-    2  v 
Q.  B.  l,s-6. 


iii>^l 


rwunijl 
'•«iii«| 


XX. 

2G2. 


Where  Sevkr.u.  ni:FEXD.\xTs 


If  several  defendants  reside  in  thecal, 
district,  service  ol  process  on  one  cttliein,' 
another  district  does  not  render  the  .Akr: 
lendant  amenable  to  the  jnrisdictidii  of  " 
Court  in  the  last-mentioned  district.  /, 
A;  Gdron  et  al.,  1  Q.  L.  R.  S8  8  (' 
C.  C.  P. 


Ml 
ls:t;ls| 


JURY. 


I 


In  Civil,  Cases. 

Addressing  the  Jury,  263. 

Answers  of,  2ti4-266. 

Costs  of  iVial  by,    When    Verdict  uiA 
Aside,  267.  '  ' 

I>ipi>sitfor^  268. 

Extnptions  from  Sercice  on,  26i> 

Mot  ion /or,  270,  271. 

Option  for  Trial  by,  212-21!). 

Payment  of,  276. 

Quest ions\Submitted  to,  277-280 

h'iaht  to,  281-309. 

Sirikiny  of,  310. 

Trial  by,  31 1. 

re..,//,/.v,>/;  312,  31.3. 
II.  In  Cri.minae  Cases. 

De  Meiiiatnta-  LinijUiv,  314-316. 

lliyht  if  Challenge,  317,  31ff. 

May  Recall    Witnesses,  m). 

Statements  Made  tiy.  320. 
Hi.  Uk  Coroners,  321,  322. 


XVIII.  Trial  of  Questions  op. 

259.  In  a  capias  case  wliere  the  question  of 


jurisdiction  was  raised — Held,  tliat 
lion  would  not  be  Ik  aid  071  motion. 
'■himiseo,  1  L.  C.  J.  188,  S.  C.  1857 


such  (jues- 


I.  In  Civil  Cases. 

263.  Addressiny  the  Jiin/.—ln  anaclionfjl 
damages  before  a  jury— //('/(/,  the  (icffniijoL'l 
who  liad  examined  no  witnesses,  liad  iioliwl 
right  to  addres.s  the  jiirv  in  replv.  nUmtit 
x.pnml,  3  R.  L.  455,S."C.  K,  bTl ;  40:H'  CPf 

264.  AnsiBers  of— In  an  aotiuii  ofiiamipl 
for  slander,  in  answer  to  the  (|iiestion:  "IVml 
"  the  defamatory  words  sjiokeii  by  the  A-faif I 
"ant,"  the  jury  returned  as  iiii'Micr,  "liier^j 
'•  words,  or  words  to  the  same  etiirl.ivmMiiiitl 
'•  use  of  by  the  defendant  cuncerniiig  llic  pin  [ 
'' tiff'"— //«/(/,  that  the  veniict  must  be  «f| 
aside,  as  being  vagne  and  uncertain.  Fer}m\ 
V.    Gdvwur,  4  L.  C.  li.  57,  S.  C.  1854. 

265.  The  plaintid'  brought  action  tu  recowl 
a  sum  of  money  and  a  note  sent  hy  liim  lOli-l 
defendant  to  take  up  a  note  held  by  the  ilfftmiT 
ant,  which  paintiff  had  haii  reaeuii  lobelifKl 


JUilY. 

'I-  Ol)JKCT10\  TO. 

*rty  liuil  plcaileil  totli,|,i„p,| 

piil'^,   illlil    lliul    ill.-ii    iiij 
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JURY. 


JURY. 


iiiiitiuii    iimiie 


!■  the  writ  uiul  'icohinu,. 
I  ofjiirixlictiuii,  timt  iH.||,i..| 
Live  waived  Ins  vhj\a  i,,,, 


iiijil  Ills  iiiotUiii  wa-  (ii 
'III   V.  MrQiux',1,  7  1..  (■  JS 

atitp.  as  uiieuf  tlu-ir: m| 

lUt    llie   SlIjA'riul'  r„|,;|i„„j^, 

;V|,,,,| 


,  to  liiive  I.eeii  wi 


al.  k 


Diibiu  ,  2  {.II  I';  ■)■, 


VKMAI,  DeKKNDAXTS, 

d'eiiilaiit,-^  reside  in  tlieca^, 
process  on  one  oi  il.fB,,,: 
ies  nut  render  tlie  uiiif-.i! 
to  tlie  jurisdieiiiiij  of  > 
entioned  district,  /,.„„,„;,j, 
y.  L.  R.  S8.  8.  C  hUil 


JURY. 

E.S. 

e  Jury,  263. 

:t;4-2tiG. 

I  by,    When    Verdict  uiJi 

68. 

rom  Service  on,  26?. 

'0,  271. 

■ial  by,  272-275. 

70. 

mated  to,  277-280. 

30y. 

10. 

2,  .SI.'?. 
Cases. 

Limjiuv,  .314-316. 
leiiiie,  317,  318. 
'Uncinex,  'Mi), 
ide  by.  320. 
IS,  321,322. 

ES. 

t/ie  iHri/.— In  anaotionfjj 
jury— y/(7(/,  the  cieffniiaiil!,! 
d  iiu  witnesf.es,  l]adnollli(| 
ejurv  in  replv.  I'MltpMl 
io.S.  C.R,  l>-7i;  40:JC,C.f 
'. — In  an  action  ofiimnapl 
rter  to  tlie  i|iie,«tion;  ""' 
vords  s|K)ken  hy  the  Midi 
eliirned  as  ansHer,  "ikwl 
:<j  tlie  name  efi'ei't.iveR'iiitltl 
•tidant  conceriiin;;  llic  plml 
It  the  verdict  iimst  be  (wl 
le  and  uncertain.    /V^wffll 

::.  li.  ill,  s.  c.  im4, 

r  broujilit  actiuii  to  reM'tfj 
id   a  note  .sent  hy  him  iOlfc| 
ip  H  note  held  hy  the  lie 
'  had  had  reaaoii  lobi-liml 


w  jenuine,    but  afterwards    proved   to  be  a 

lerv.    The  defendant  pleaded  tliat  tlie  plaintiff 

'allowed  fourteen  day.s  to  elap.>je  before  noti- 

nnghim,  the  defendant,  of  the  fact  that    the 

itewasa  forgery,  and  was  thereby  guilty  of 

^^ject,  and  could  not  recover.     The  case  went 

[fore  a   .special  jury    who,   in   an.iwer  to  the 

nesiion  as  to  the  alleged  neglect,  replied  that, 

.llie  plaintiti'  was   guilty  of  neglect,  but  not 

lotheiiijiirv  of  the  defendant."     On   motion 

SliieilefenJant  to  have  these  words  struck  out 

,«ur|ilusage—/ycW,  that  the  jury  had  a  riirht 

ans'iver  in  that  tnanner,  and  the   motion   was 

mi.^fed.    Diu-i.-i   v.  Fitts,   15   L.  C.  R    413 

ClSiio.  '         ' 

"Ji  In  an  action  on  a   fire  insurance  |iolicv, 

lejiirv,  in  response  to   the   question    whctlicr 

Jaiiititi,  within  the  delay  reipiired  bv  thepolicv, 

ivf  notice  to  defendant  and  delivered  an  ac' 

jiimandaflipided  all  info.  mati(.)ii,  etc  ,  replied  : 

n'econsiilei-  tiie  (daim  made,   but   not  in  due 

!(m"-Hrl,/,   reversing  the  judi.'inenl  of  the 

helow  (3   C.  L.  ,J.  12«),  that    the  words 

but  not  in  due  form  "  were,  surjiiiisage,   and 

luld  not  attecf  die  plaintilfV  rij;ht  to  judtrment. 

limy, 
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u  V  Anylfl?  "'  ""'  'J^'^nlant  to  a  trial  hv 
.I'lr  ,  <i'id  that  the  motion  made  was,  in  ertect,  a 
.notion  for  acte,  which  could  not  injur  ou-^Ivartect 

Wl,  ?     "'v'  T!  '''«•"'''   '"i^'e  been   g'rau  ed 
U/^yev.  Sye,  9  L.  C   R.  228,  Q.  B.  18.59. 

"Ji.i.  A  motion  made  on  the  fir.-t  dav  of  term 

^iHst:?^!''^'^'*;'"''^';^"  "'"«'>  pi-'-'tiff  S 

otis  option   (or  trial   by  jury,  more  than  four 
days  after  issue  joined,  will  he  reje,;ted  as  coui- 


aliiiough  notice  ol  motioi,  was  given  on" tl,7  day 
"  V.  Camjibell.  et  al.,  6 


97,  S.  C.  l.-<61i  350 


fnilina  v.    The   Queen    IiuHrance  Cumu 
Blr.  J.  14.  Q.  B.  IWH:  2478  C.C. 
j'.'tiT.  I'oxtii  I't  Trial   hy,  when     Venlirt  U  set 
iJii/''.— On  a  conlestatiirii  concerning  the  costs 
til jiirv  trial,  where  the  verdict ofthe  jnrv  was 
jttaj.dtaMd  a  new  trial  granted  in  ajipeit'l.th'oudi 
Ifu.-cl  111  the  court  Wuw—Ueld,  that  the  piinv 
lho,-ucceeiled  in  the  first  place,  and   in  whose 
Ivurthpvi-nliclof  the  jury    wa-  rendered,  was 
Iw.iiocording  to  the  practise  ofthe  courts,  iiahle 
lr;lie  costs  ofthe  trial.     lieawln/  v.  I'ai,i,i   S: 
Wiiliin.:]L.  C.  J.  46,  .S,  (;.1857.    ' 
pii.  I)i:iin.iH/„i:— Where  the  defendant  had 
l*leo|)tion  of  trial  by  jurv,  aii,l  the    plaintitf 
pie  motion  to  have  the  option  rejected,  on  the 
bound  that  Ih"  defendant   had   lio'    made  the 
je|wl  required  by  law— //,■/,/,  that  the  deposit 
jecil  only  be   made  at  the  same  time  with  a 
Jioiion  for  a  reitire   farix.i,    an,l     that     this  ■ 
fetal  can  only  be  ma,le  after  definition  of  the  ' 

10  he  submitted   to   the   jurv.     Glii.<!.'<  X 
Vm>idal.,  16  L.  (\  R.,  S.C.  I,s6t; ;  34-^  et  se,j.  ■ 

\%'>  Eumiili.m.ifrom  Serrice  '/y(.— Members  ' 
Mlie«uar,|  of  Tradeol'.Montreal  are  not  exempt  ! 
f-f';viMi;a-jiir,,rs  j,,  evil  or  crimimil  ca<e-.  : 
fi  »-ir«„,  V,    riir  ll„y„l  Insinvii.x  Omiwni,, 

'il'?',  ■','■■,.*"■  ''•  ""''^-  •-■•  l^'ii'';)iJO, 

'■'■1   it  y.  32  \ic.  cap.  22.  | 

.l/o//» /',„■.— Motion  for  a    special  jurv, 
N'Klten.ie.leiays  piv.scribed  bv  the  Hul^.s 

Iracthe    »-ill   be   reji-cted.      Wil.ou  v.    Th,' 
V«tth,i.l„sn,;uice  Cinimw.  12  I..  C.  1{   '.HI 
I.Llsid;  :;,jiic.  c.  p. 

2,1  \  iiMjiiuii  lor  jury  trial  cannot  he  granted 
pill  alter  the  issues  are  perfectcl.     H,irf,  ,■/ ,,/ 
il"!:,,'T'^''"  lii>"i>-iiwe  Company,  Is  L.C..I 
FJ.,vi,Is;3;  ;i,ji)(j.  c,  J'. 

;■■:  ()pi;,,if„r  fi.i„i  Ay  _f„  „„  ^mi,-,,,  f.,,|, 

';•'■- an  l-r  the  ilelemlaiit  d.-clared  his  option 

'■'I"  '')■  I'lry  m  an  exception,  wliich  wa-  ,lis. 

•■■ii'ipleinitrrer,  hut  made  nooj.tion  bv  his 

t,,    ■i"^''''  .    '--"Iterwards  movci  t',)  renew  his 

ft  I'll  !.|r  trial  hy  jury.     Imvo,  the    iud.anent 

K,;'Vm '"';'''''''  "■'''<=''  "-'^^  that   the 

pi-gl"  Md  held,  on  sucli  appeal,  th»t  the 


after  hssue  joined.     Lovell 
L.C.J.  1I5,&I2L.  C.R 

274.  The  option  of  trial  by  jurv  in  civil  caspo 
".ade  m  the  plaintiff's  answer,  ban  onlv  S 
n.n  as  a  notice  to  the  opposite  partv.  and  m 
be   o   owed  by  a  special  application- 1„  the  cour 

Hliin  four  , lavs  after  ,,ssuejoi,ie,i not  later 

than  the  first  day  of  next  term.     M.lliiei^Z 

,^K^'S87of350aC.R''^''''^-' 
I,  275.  The  service  within  four  davs  after  issue 
I  joined  on  amended  pleadings  of  a  notice  of 
,  motion  praying  ncte  of  the  option  of  tlie  tnaker 
I  o  have  a  trial  by  jury,  and  the  making  of 
I  such  moti.ji,  subsequently,  are  a  sufficient  com- 
j  J>^iance  with  urt^  350  ofthe  Code  of  Procedure 
Ii'-ow„  ^S:  J  he  Iniperird  Fire  Insurance  Com- 
pnny,'H)  L.  (\  J.  Ki),  Q.  u.  1875 

27(i.   I'ltyment  o/:_\Vhere  a  person  was  sum- 
moned to  serve  on  a  jury,  aii.l    was  discharged 
ithout     having   served    on  such  jurv— //,  A/ 
hat  he  was  not  entitled  to  remuneration  tliere- 
870  '-^  '■'^^■''''''  "''■   ^anseau,  2  R.  L.  93,  C.  C. 

277.  Qiir.-<tii,usSubmit(eilto.-lu  an  insurance 
case  ,an  appeal  was  had  fron,  the  ,,uestion.s 
articulated  to  be  submitted   to  i!,.-  juri,  on  t lie 

ground  that  tlie> j  not  cover  the  ple'adin-^s- 

,  nchl.  that  they  ,iid.  Montreal  Assurance  Com- 
pany ic  Atlccn.  7  L.  C.  R.  Hx,  Q.  R.  1,S57. 

2iS.  In  an  action   for  damaw     for   false  im- 
prisonment where  the  .lefendant    pleaded    want 
ol  a  month  s  notice  in  writing  ofthe  action  and 
■ 'jemanded  trual  by  jury- //,./,/,  that   the   point 
I   nvolvedwasam-.tterforthejurv  and  not   for 

i  <<VT<X  ^i^'TV- "'""''  ^ '-  ^^-  J-  ley. 

1  O.    \^.    l>;Ji>  I     tl   (..  L.    p. 

'  2711.  In  an  action  on  a  promissorv  note 
against  the  endorser,  the  .|uestion  whether  the 
endorsement  was  an  emlorsement  ;;,«■  aval  oi- 
not  was  lield  to  be  a  ,|uestion    for  the  jury  to 

r'''',';'o  ^•:'v^.^-  ^'■""■■^  -  L.  c.  J.  27.1  •&  :t 

U.  C.  R.  Ao't,  ,S,  C.  1859. 

2>'0,  In  an  indion  on  a  jiolicv  of  insurance  be- 
bire  »,]Mvy-I[rl,l,  that  where  a  special  case  was 
liut  to  ajury  on  writteiHiuestioiis,iu..eneral(|ues- 
tionsuehas  "do  you  find  for  the  plamtifi  or 
defendant  was  improperly  put.  Grant, ^  The 
.tJnaln^nrani-c  Compani/,  5  L.  V.i.  2x5   Q    B 

[sill.  '  !       <■  • 

2;^1.  llifjhl  to.—\n  an  action  bv  a  hlacksmitli 
against  the  .lefendants,  merchants,  for  the  non 


delivery  o  a  .luantiiy  of  coal  purchased  from 
thorn  by  the  pkinlifV,  th--  piainliir  drei;xrcd  his 
ojition  for  trial  by  jury  under  25  Geo.  III.  cap.  2 
--y/.AMhat  ajury  iiiijrht  b,,  had.  Hunt  y. 
nrnre,  P.  R.  3,  Q.  B.  1810  ;  348  C.  C.  P. 

282.  In  action   for  trespa.9s  for  entering  tiie 
plaiutill  s  hou.se,  and  seizing  and  carrying  away 
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papers,    a  jury  may   be   ha-1.    .'.Uherland  v. 
Heathconte,  3  Rev.  lie  Leg.  358,  K.  B.  1818. 

283.  Jury  may  be  had  on  a  proniiK.«orv  note 
to  order,  made  by  one  mercliant  in  lavor  of 
another.  Hunt  v.  Leiyh,  3  Ilev.  de  Leg.  358, 
K.  B.  1813.  ^ 

284.  In  an  action  for  maliciously  .shooting  the 
plaintitt'8  dog,  eillicr  partv  mav  obtain  trial  by 
jury.  I'enmdl  A-  Tol/re'i/,  3  ftev.  de  Leg.  358, 
K.  B.  181tJ. 

285.  An  action  by  a  merchant  against  a 
master  Ota  ,'^iiip,  to  recover  tlie  value  of  gofjd.s 
lost  in  a  vovitge  from  England  to  Quebec,  i.s  a 
case  of  an  implied  coniraci  between  a  mercbiint 
and  a  trader,  and  oitlier  of  tbem  iit  liis  option 
may  have  the  benelit  of  trial  by  jury.  If  tiu- 
delendaiit  moves  it  is  an  acknowledgment  that 
his  quality  is  within  the  mearjingof  the  ordin- 
ance. Ji'ivers  v.  Duncan,  3  Rev.  de  Lee.  359, 
K.B.  1819.  ^■ 

28ti.  Wherever  good.s  are  committed  to  a 
person  for  a  particular  purpo.«e,  the  di.«posal  of 
them  for  other  purposes  i,«  a  tortuous  conver- 
sion ;  therefore  m  this  case,  wliicli  was  an  action 
in  factum  for  the  conversion  oi  tlie  plaintitl's 
property  to  the  defendant',"  use— Held,  that  a 
Jury  might  be  had.  Adamti  v.  Henderson,  3 
Rev.jie  Leg.  359,  K.  B.  1819. 

287.  And  held,  also,  tiuit  a  challenge  to  the 
panel  must  be  decided  by  three  triers  as  in 
England.     lb. 

288.  If,  in  an  action  of  account,  anv  issuesare 
raised  by  the  debuts  which  are  cognizable  bv 
the  jury,  a  jury  may  be  empannelled  to  decide 
thein.  Hays  v.  Wolsey,  3  Rev.  de  Leg.  359, 
K.  B.  1821.  ^ 

289.  But  on  bills  of  account  in  chancery, 
issues  of  fact  are  often  sent  to  be  decided  by 
jurors  in  the  court  of  King',«  Bench.     lb. 

290.  In  all  issues  which  relate  to  the  sale  of 
merchandise  between  merchant  and  merchant 
a  jury  may  be  had,  even  in  actions  in  revendica- 
tion.  Wuod  et  at.  v.  Casgrain,  3  Rev.  de  Let; 
359,  K.  B.  1821.  '^ 

291.  Action  was  brought  on  a  promissory 
note  given  by  one  merchant  to  another— i/eW, 
a  commercial  transaction  and  liable  to  go  to  a 
jury.  Lesstird  v.  Hayes  et  al.,  3  R.  L.  458,  K .  B 
1830;  348  C.  C.  P. 

292.  Trial  l>y  jury  may  be  had  in  an  action 
for  breacli  ot  promise  of  marriage,  us  in  an 
actiori  for  personal  wrong.  Feransou  v.  I'alinn. 
4  L.C.  R.  3S:j,  .S.C.  1853. 

293.  In  an  action  for  the  recovery  of  the 
amount  of  a  fire  insurance  rx>licv—7/eW.  that 
trial  by  jury  may  be  bail.  McGillhray  v.  The 
Montreal  Assurance  Company,  5  L.  C.  R.  40t), 
S.  C  1855. 

294.  In  aq  action  en  declaration  dc  paternilc 
coupled  with  damages— //cA/,  not  to  lie  suscept- 
ible of  trial  by  jurv.  Clarke  v.  MeGruth,  1 
L.  C.  J.5,  S.  C.  \60i>;  348  C.  C.  P. 

29.).  .'Vction  tijr  damages  was  brouglit  for  the 
mutilufion  of  a  horse  belonging  to  plaintiff— 
Held,  not  to  be  an  action  nf  personal  wrong  so  as 
to  give  rise  to  the  right  of  a  jurv.  Derocher  v 
Mtnnier,  1  L.  C.  J.  290,  S.  C.  1857  ;  348  C.  C.  1'. 

29t>  I>i  nn  action  of  damages  by  two  pro- 
fessional men  against  two  merchants,  for  breach 
ot  contract  to  buy  a  railroad— //eW,  ,biit  the 
BCtiou  was  not  a  commercial  one.  and  was  there 
fore  not  susceptible  of  a  trial  bv  jury,  and  that 


JUBY. 

80  much  of  the    .lefendant's   pleas  a- nr., ,  I 
for  trial  by  jury  would  be  rejected  or,  „WJ 
Abbott  et  al.  v.  Miekleham  el  al.,  2  L  c  I  ', 
S.  C.  18.58;  348C.C.P.  '■'' 

297.  In  an  action  between  two  nieielianlf 
revendication  of  certain  goods  which  IjadUI 
stolen,    the  defendant  declared    his  f.„rv,nT 
trial  by  jury,  and  the  plaintitt  subsernLtlv  "i 
scribed  the  case  for  en(,uete-7/,;W,  !,„  i,-'" 
of   the  ilefendant  to  set  aside  the    inJjJ   1 
forenquete,  ihat  the  action  was  iiolsii.scemil    J 
trial  by  iury.  Faivcetteet  al.  A  Thc,m,mmi1* 
3  L.  C.  ,r.  229,  S.  C.  1859,  &  Davhl'nll 
Moffntt  et  al..  If.. ;   348  ('   V.  P.  ' ' 

298.  An   action    for   damages   for  rnalioi - 
prosecution,  arising  out  of  a  merciintil,  ,;,,"' 

I  action,  is  not  a  civil  suit  of  a  merc;i,iii|,.,,i  ' 
;  within  the  meaning   of  the  C.  S.  I,  c  ^,„     , 
,sec.  39.  entitling  the  parties   toairial  i,v Vji 
i  composed  exclusively  of  merchants  an.i  I'raUT 

J-oyarty  v.  Morrow  et  al.,  5  L  C  ,1  ■"ii  «7 
j  18b0;    348  C.  C.  P.  '  ""'^ '•  ' 

299.  In  an  action  by  a  printer  arisin<!  o„i  ,tl 
.matters  m  relation  to  his  busiiiess-//,/  ,| 
I  trial  by  jurv  might  be  had.    Uvetl  v.  rw,  I 

etal.,  a  L.C.  J.  115,  S.  C.  l8(n:.USc|p' 
I      300.  A.<iin:Uoueu  reddition  de  <„nn,iei.f,^„,\ 

tvvo  successions  is  susceptible  (,f  trial  hv  i,m 
I  Mann  et  al.  v.  Lamlie,  5  L.  (J  ,1  ■«fi  fV 
ll861;348C.C.  P.  ■^■" 

I  301.  In  an  action  on  an  acknowlcd^nipm.jl 
!  a  loan  made  by  a  non-trader  to  a  com„,TOl 
I  tinn— Held,  conhrniingthe  deoisioi,  oft'ieor 
j  below,  that  such  actions  were  not  siL-^ccmibK,; 
itria  by  jury.  Wis/iaw  v.  Cilmr.io-  a d'i 
I  L.C. I.  320  A:  13  L.  C.  H.  :m,  ,S  c  f, 
I  L.  C.  R.  177,  Q.  B.  1,S(!2.  '     "^ '' 

I     302    But.  in  another  case,  where  action  ^^ 
;  brought  by  a  non-lradint-  corporation  a^ainiii 
I  commercial  firm,  for  the   recovery  of  an  ov., 
i  charge    on  freight- //.;W,   |,v  the"  ,sai,„- i,„i^ 
I  tliat  such  an  action  was  susceptible  r,f  triaitr' 
1  ■l-"'^V    ,^r  ''^'y'«*''.'/'''>'  l'rinc;palSerntm;iu(ikk 
\  tor  the  ^ar  Department  k  h'dimm.him'tld 
j6L.C.J.322il3L.  (\  l{.  79,  SC.  1h12 
i      303.  Action  was  brought  against  ihe  .ley, 
ant.  as  heir  at  law  and   universal  lewtfo of lii 
deceased,  to  cuniiiel  him  to  rondor  anaoconot't 
ail  goods,  iV-c.,  received  by  doceaso.i  frMii  a  en- 
tail, commercial  firm  mentioncl  llierpiii-.Y/Ji; 


jMllllMill 
I 'IK-  ll»l 

ii-tepiiytj 


that,  where  |W(,  causes  of  acli(jii  an 
the  same  suit,  one  commercial  aim 
cipmmercial.  thai  the  ui-tiun  is  not 
of  trial  t,v  jiiiv.  Mann  it  ol  k 
L.  C.  J.  75.  Q.  I!.  18H2;  34S  (',  ('.  p. 
^  304.  And  /((/(/,  also,  that  an  artiiriii(,,icco« 
IS  not  susceptible  of  trial  by  jurv,    II,, 

305,  On  appeal  from  a  smniriarv  oonvicia 
to  the  general  sessions  of  the  iifiu-f— /AW,i!i); 
the  appellant  could  not  have  riiilil  to  iJmdJ 
that  a  jury  be  emijannelled  to  trv  the  apwl 
and  that  it  was  discretionary  with'  (',"  conna 
try  tlie  appeal  orgranla  jurv,  (:n,hfniEiii% 
13  L,  CR.  471,  g.  B.  i'8(i3. 

300.  A  dem;;::d  by  the  liusban.l  for  tiit 
possession  of  his  wife,'  who  went  to  li'e  itili 
her  father,  accompanied  l,y  n  (li'niiin'l  f'.,r  iitw- 
ages  was  field  to  l)e  siiscei3tihl''of  irinlkjiin'. 
Covite  &  Garrenu,  s  L.  C.  ,1.  131  k  U  I.'C.li. 
44ti,8,  C,  1804;  318  C.C.  P. 

307,  In  an  action  on  a  note  signcil  and  >f 
dorsed  both  by  parties  who  are  tfadw  soJ tr 
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iefen.iant'8   plea.  a.  p„,J 
o.ildbe  rejecio.1  or,  ,,'oti;. 
ktehamel  al.,  2  L  r  I  vi 
C.  P. 

I  between  two  mei'diam,  - 
lain  goals  wliicli  had  L,,  I 
mi  (Icciared   ),is  ..|,tioni 
lie  plaintirt  siil)8er|Hi.nilv 
;en(iuete-7/,;A/,  „„  ,„i,i„.| 
to  .vet  amdo  the    injcrinnJ 
■action  was  notciiscpriiiii.  J 
'iteet  n/.&nonnj,,,:'* 

■■usv.c.p.  ' 

for  damages   lor  maiicj,,,. 
',  out  of  a  niereaiiiiie  irjr, 
I  suit  of  a   nier(;iintil,M,a' 
:  of  tl.eC.S.  I,.  (■  (,„,  _ 
^  parlies   to  ii  irial  !„■  jj,,i 
ly  of  merchants  ami  i"ra,|m T 
e^«/.,5L.  C.J.  222,Sfi 

by  a  printer  ari.'^iiifr  om  ,;( 
to    his   biLsincsH— //,y  ,1 
be  had.     iort.//v.r,',„v(,j 
>,  S.  C.  1801:  ,14S  c  ('pF 

re'ldUioiifieramplthmml 
ii.«ceptiblc  of  trial  hv  m 
ilie,  ti   L.   (;.  ,1.  Xiii'tl 

I  on  an  ackncjwlhignifm.j 
lon-tradcr  to  a  coiniMrciili 
iingthedesiKioii  oftliecco.-; 
lion.s  were  not  .«ii.-ccptiblf,',f| 

1-  C.  H.  fi.t,  s.  (•„  iij 
lH(i2.  I 

lier  case,  whore  actum  »n| 
•ading  cor|inraiion  agaiiiital 
ar  the  recovery  of  an  m\ 
-Jldil,   liy   (lie  same  jii,l^i 

waw  8n,-icej)tibleof  irialtil 

I'rintipal  Scrntiif)/  „i'SM 
mmt  A;  /■jliiionilsloit'iliill 
L.  <'.  H.  7y,  .'>.('.  1m;2  ' 
wrought  ugaiiiM  ilie  .iefeij.! 
.nd   universal  logatfcofiinl 

liini  to  render  ail  accoMl?! 
veil  by  deceased  fruiiiafer.l 
n  mentioned  tliereiii-.'/fijil 
if^es  of  acticjii  are  joimviil 

commercial  iiiiij  [<m  tot-l 
le  aeliuii   i.<  ii„i  -ii-teiiiiy 

Miinii    /•/  „l.  it  /,W,,i| 
<ti'^;  :U><  C.C.I'. 
.'■■(^  that  iin  action  li:.,iccoiiii| 
'trial  by  jury.    II.. 
rom  a  .■-iininiarv  oonvicMl 
HIS  (if  the  |ieiu'e-//fW,tkl! 

not  have  rigiit  lo  ikianjl 
annelled  lo  trv  tiie  apwU 
retionary  with't!"  ooiir;':! 
nlajiirv,  (I'ilcheu&EilM 
ii.  18«S. 

by  Ilie  liu.'^banil  fcr  Iiiij 
fe,  who  ivent  lo  ii  e  wiiij 
inied  by  n  deninrnl  fi.r  ijr... 

Hiisceplibhof  iri!illiv;:P 

'  !-.  C.J.  131  &ui:ti\ 

i  C.  C.  P. 

on  a  note  signcJ  anii  M'I 
ties  who  are  if adw  mJ  tj  I 
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ip»rtiffl«'ho  are  not  traders  —  Z/eM,  competent 
iforsnyof  the  parties  to  have  and  obtain  trial 
JbTJury.  an''  that,  in  such  case,  the  court  before 
I  whom  such  case  is  to  be  tried  may,  nlthmiifh 
jthe  defendants  have  severed  in  tlieir  defence, 
[order  thatali  tlie  issue.'^  raised  be  suluuitted  to 
lone  ami  tiie  same  jury.  Evauturel  &  Withal, 
|15L.C.J.12«,  Q.  B,  1864. 
i  ,W.  All  action  for  dainages  for  illegal  and  ma- 
|]iciousatlachn)ent  and  injury  to  credit,  name, 
|et«.,  i«triaiile  bv  jury.  Fulton  v  Stm'ennon  el  al., 
113  L  C.  J.  112,  S.  C.  1869  :  848  C.  0.  P. 
I  .101).  Action  for  damages  was  brouglit  for  the 
Idrowningof  a  pair  of  horses,  alleged  to  iiave  lieen 
IcauMd  by  Ilie  neglect  of  the  defendant,  a  captain 
lofainerchant  ship,  who  had  hired  ihein  (n-.u 
ItKe  plainlitF.  a  carter,  for  the  purpose  of  unload- 
ling  liis  vessel — Held,  that  the  :i,'i:v',.  ■.,....  in,„ 
lliiwceptible  of  trial  bvjury.  Tolamf  v  Str)evr«r 
|l5L.  C.  J.220,  8.  C.'lHTl  ;  :t48  ('.  (',.  V. 

310.  t^lrikinei  «/.— Where  the  protlionotary 
[had  prepared  a  list  of  jurors,  in  obedience  t>>  ;w 
I  order  of  the  court,  and  the  order  was  atlerwards 
leetasideon  account  of  irregularities,  and  the  li>( 
(was  used  in  another  case — Held,  in  Review,  that 
[thcjury,  (Ml  a  subsequent  order  in  the  first  case, 
I  had  a  rigiit  to  be  taken  from  the  same  ]i>\. 
ll'hUlipslul  v.  Dmal,  3  R.  L.  29, S.  C.  H.  187 i  : 
I357C.C.  P. 

311.  Trial  by. — Where  the  trial  of  an  action 
[bvjury  was  had  before  issue  was  joined,  tlie 
I  verdict"  as  set  aside  on  a  writ  of  error.  Wiir- 
\idt\-.  ArcnmL'-i  Rev.  de  Leg.  242,  Q.  B.  1848. 

.312,  Vtrdii-tsnf. — On  a  motion  for  judgment 
Ion  the  verdict  of  a  jury  in  a  civil  action— 7/cW, 
jllialtlie  verdict  being  in  terms  which  were 
j ambiguous  the  court  would  interpret  it  in  such 
[away  as  to  give  it  ctlect,  and  would  for  that 
1  purpose  look  to  the  evidence  and  ascertain  the 
j iiiterprtHation  which  one  of  the  parlies  had 
I  given  (0  the  expressions  which  were  the  cause 
lot'  the  apiiartint  ambiguity.  La  Banque  de 
\q\if})K\:  Maxlinm,  11  L.  C.  R,  97,  S.  C.  18(10. 

313.  The  verdict  of  a  ji'.ry  in  an  action  of 
I  damages,  when  contrary  to  law  and  evidence, 
I  will  1)0  set  aside  and  a  new  trial  griuitcd.  S^iu'rol 
\k  The Iikhelieu  Compaiii/.  I.')  L.  C.  J.  1,  O    U 

Ih:i;-i2uc.  c.  p.  ^' 

II.  I.v  C'lii.MiN.u.  Cases. 

''U.  De  rafdiatatw  l!ii</ua:---An   alien    in- 
dicted for  a  lelony   has   a   right   to  a   jury  de 
Imedklaliv     lingme..'     h'et/hia    v.    Miller,      8 
I  L     .J.  280,  Q.  B.  1855,  &  Regina  v.  Vonhoff. 
IOb.C.J.292,  Q.  11.  1866.  " 

.'llj,  And  whete  one  half  of  the    jury   were 
I  FTorn  a-i  skilled  in  the  French  language,  and  it 
i  was  afterwards   dincovered    after   verdict   thai 
!  one  of  .such  half  was   ii.,i    so  skilled    in   the 
tfench   langiip.ge-//.'/,/,    that    the    trial    and 
''■nhct  were  null  and  iiiuat  bo  set  aside.  Reqina 
'"'mailhrd,  18  L.  C.  J.  149,  Q.  B.  1873. 
_    'Illi.  And  ill  another  case  where  a   jury  wa.s 
I  jranted,  one  half  speaking  the  language  of  the 
■vnce-Htld,  that  six    jurors  spenkimr  tji^t, 
'-gii'ge  may  lirsii  he  put  into  the   box  before 


Regina 


calling  any  jurorH  for  the  other  side.' 
V.    Dougall,  18  L.  0.  J.  8o,  Q   B.  1874 

dl7.  Right  o/CVia«e)((/e.— The  right  of  the 
crown  to  order  jurors  to  stand  aside  exists  ir, 
mistle.iveaiK.TS  as  well  as  in  felonies  t  lb. 

Jl8  And  notwithstanding  all'  the  jurors 
si)eakii,.T  tlie  language  of  the  -Tefence  have  beer. 
cnlled,  the  Crown  i^  still  at  liberly  to  challenge 
by  ,-tani  aside,  and  ,s  not  bound  to  show  cause 
until    t  1  the  panel  is  exhausted.     lb.,  &  18  L. 

319.     May  Remit  (r//„M,,es.-A  jurymav.  in 

a  criminal  case,    recall    any    of   the    witnesses 

,  whoso  evidence  they  have  not  whollv   iiiider- 

I  stood.  Regina  v.  Lanier e,  8  L   (;.  J.  281,   Q.  B 

I  'm  Statement.<i  made  by —A.  statement 
I -.!..(  c  by  a  jury  just  previous  to  the  reiiderine 
''••  the  verdict  t,,.  the  eflect  that  a  new.spaper 
I  had  been  handed  to  them,  cannot  be  recorded 
on  thert^i.^ter  of  the  c<5urt.  Regina  v.  Kotman, 
i  t.  Ij.  ,].  Al,  Q.  B.  1868,  ' 

III.  Of  Coroneus. 

321.  The  verdict  of  a  coroner's  jurvirfequiva 
lent  to  an   indiclment,  and  the  oiiu~Mi,^n  of  the 
words*'  feloniously  "  and  "slay  "  in  a  finding ol 
manslaughter  is  fatal.   Unidqes  exv  .  18  L   C    I 
141,  Q.  B.  1874.  ^       "1^.  i-..i. 

i-u'':^  ,^^''"^  .a  grand  jur\  has  found  "no 
bill  the  Crown  lias  the  right  to  have  the 
prisoner  tried  on  Ilie  finding  of  the  coroner's 
jury,     h'egina  v.  Tranhlay.  18  L.  C.  J.  1.58  Q 
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1  Ihuii!!™  ^!'""'"''.'  Prnce'lute  Act  of  1869  it  is  provided 
I  '"""cu.   L.  32  S  as  Vic.  cap.  aa,  Pec.  39.— ED. 


*  \V  henever  a  person  accused  of  treason  or  f .'lony  elect--. 
tohiUripd  liy  jiii-y  coiiipoBCdone  b:ilf  of  personsakillci'f 
\\\  the  lanKiiaKo  of  the  defeuco,  Ilie  mimlier  of  per- 
oniptory  challenges  to  which  he  is  entitled  shall  ho 
divided  so  that  he  shall  only  have  the  right  tochalleiiBe 
oiichalf  of  such  numtici- from  anions  the  Knglish-sneak- 

iig  jurors  and  halt  from  among  the  Fcench-sBoakiiiir 
jurors.    <;.  32  &  33  Vie.  cap.  29.  sec.  4,  ss.  2. 

t  In  all  criminal  trial?,  whether  for  treason  felonii  or 
mt.<,7cmir.tiorf(5\ir  jurors  may  be  peremptorily  cliullenged 
on  the  part  of  the  Crown,  but  this  shall  not  he  construed 
toallcctthe  right  of  the  Crown  to  cause  anv  iuror  tc 
st.ind  .ifiido  unlil  the  paiici  ha»  been  gone  ihrmigh  or  to 
challenge  any  number  of  jurors  for  cause.  C.  :i2  &  :i,i  Vi" 
cap.  29,  sec.  38.  But  the  right  of  the  I'rowii  to  cause  any 
juror  to  stand  aside  until  the  p,aiinl  has  been  gone, 
through  shall  not  be  ejercised  on  the  trial  of  any  indfet- 
nient  or  iiifonnatlon  by  a  private  prosecutor  for  the  pub- 
lication of  a  aefiuiiatory  libel.  (.'.  37  Vic.  cap.  M,  sec  ii 
--Ed,  r      .       .       . 
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^i9    justicp:s  of  the  peace. 

I.  Appeal  from  Jcdoments  of. 

323.  Since  the  coming  into  force  of  the  Code 
•of  Procedure  there  is  no  rigiit  of  ap[.fal  from 
decision  of  justices  of  the  peace  under  tiie  Agri- 
-cultural  Act.  Duffel  v.  Bochon,  2  R.  L.572,  C.  C. 
.1S70. 

II.  OOSVICTIONS  BY. 

.')2 4.  Where  one  justice  of  tlie  peace  is  sitting 
in  thf  place  of  another  wlio  is  absent,  the  con- 
victiun  must  state  that  he  is  so  sitting  with  the 
consent  of  the  otiier.  Diibordv.  Boivin,  14  L. 
C.  J._203,  S.  C.  1850  ;  Q.  L.  A.  sec.  153. 

325.  And  where  an  appeal  was  had  from  a 
eonviction  of  a  justice  of  the  peace  under  tiie 
Municipal  Road  Act — Ildd,  that  such  convic- 
tion must  siiow  the  jurisdiction  of  the  justice, 
whether  the  roud  in  (ju«stion  was  a  front  road 
or  a  by  road,  and  whether  there  was  or  was  not 
&  procisverbal.  Matte  <k  Brown,  il  L.  C.  R. 
443,  C.  C.  1861. 

326.  No  appeal  li  s  to  tlie  Queen's  Bench  on 
•a  conviction  by  (wo  justices  ot  the  peace  under 
the  Quebec  Licen.^e  Act.  Pope  &  Griffith,  \(> 
L.  C.  J.  169,  Q.  B.  IH72 ;  Q.  L.  A.  sec.  IM. 

327.  And  a  conviction  by  three  justices  of  the 
jieace  under  the  Quebec  License  Act,  wliich 
eonstitutes  a  tribunal  of  two  only,  is  illegal. 
Page  k  Griffith,  is  L.  C.  J.  119,  S.  C.  1873;  Q. 
L.  A.  eec.  153,  ss.  2. 

IV.  Liability  of. 

328.  Wliere  a  person  was  charged  witli  perju- 
ry on  three  depositions  prepared  by  counsel,  and 
■submitted  to  two  justices  of  the  [jeace  before 
arrest, and  after  arrest  no  witness  was  examined 
nor  confession  made,  but  the  prisoner  was  com- 
mitted for  trial,  and  afterwards  liberated  on 
habeas  corpus  on  default  of  prosecution— //eW, 
on  action  brought  for  false  imprisonment,  that  as 
the  imprisonment  was  not  based  on  written 
^formation  before  the  magistrates,  an(i  was, 
therefore,  null,  the  magistrates  were  responsible. 
Larombe  k  St.  Murie  et  at.  3  R.  L.  449,  k  15 
L.  C.  J.  276,  S.  C.  R.  1871;  C  S.  C.  cap.  102, 
wch.  8  &  y,  A:  cap.  10.3,  .'ec  24,  &  C.  S  L.  C, 
cap.  101. 

329.  The  defendant,  a  justice  of  tlie  jjeace, 
was  condemned  in  ilumages  for  issuing  a  war- 
rant for  the  arrest  of  the  plaintilt;  on  a  charge  of 
obtaining  goods  under  false  luvtences.  Wlirn  the 
charge  was  e.xammed  it  did  not  amount  to  ob- 
taining goods  by   false  pi'otence-i,  but  nitiier  to 


JUSTICES  OF  TIIE  PEACE, 


ra 


e.\torting  money  under  authority  of  procee.i;ii. 
at  law,  and  the  plaiiititJ",  therefore,  gm  frpe,  ^,j 
no  malice  was  found  against  the'  defeiniaji 
and  the  judgment  was  conseqnenilv  reve'i„|' 
Carticr  v.  Burland,  2  R.  L.  475",  ,S  i  u 
1872.  •  "■ 

V.  Powers  of. 

330.  A  justice  of  the  peace  lias  nunowern 
issue  a  writ  of  attathmeiu  after  jiidi:mfiit,  f\, 
Corporation  of  the  Parish  of  tit.  J'liilinl,.,  ) 
L.  CJ.  R.484,  i).  C.  1H56.  '  ^ '^'' ' 

331.  Where  two  justices  of  the  ponce  lu^ 
heard  acase  they  mii.-.i  concur  in  tli^jii,li;„iiesi' 
.S7.  Gemmi's  v.  Cherrier,  9  L.  C.  J.  22.  S.  C.  1>«) 

332.  But  ii^  II  case  heard  before  three  J!i;ti,'ei 
of  the  pep^e,  judgment  mav  be  reiKJcivd  bvtr[ 
Lumiey  cxp.  k  Cotte,  9  L.  C.J.  l<;y,  S,  C.'lSj 

333.  Justices  of  the  peare  who  hiivclieari! 
complaint  and  signed  the  writ  are  ihe  oiilv,,i< 
who  can  sit  in  a  case  and  render  linaljii.i.'n,....' 
except  where  one  is  necessarily  alisX'iit.\i,7.' 
with  the  cousem  of  the  other,  aii.ither  ma! 
take  his  place.  Dubord  k  Buinn.  14  I  r  f 
203,  S.  C.  1866. 

334.  But,  in  such  ca^e,  the  conviction  imc- 
state  that  the  third  judge  is  sitting  in  tlie il. 
sence  of  one  of  the  tirst  two,  and  with  tliecc- 
sent  of  the  other.!    lb. 

335.  As  a  general  rule  justices  of  tlip  i^-^ 
should  decide  except  ions  which  attack  [\m'^<\- 
ri.sdiction,  or  which  claim  exeni|itioii  from  ^m; 
other  cause,  in  order  to  allow  thf  Superior t'jin 
to  judge  of  the  sufficiency  of  sncli  e.xa'piioii.ISi, 

336.  An  attachment  before   jiidgineiit  i.viiH 
by  a  justice  of  the  peace  and  all  The  procAi.E  I 
thereon    is   ab.solutelv    null.     Jhnm.nt  v  Li- 

forge,  1  Q.  L.  R.  159,  S.  C.  1874  ;  IWl  CC.P, 

VI.  Trial  3y. 

337.  An  information  to  be  triol  bvtwojiwffi: 
of  the  peace  is  good  if  only  .-igned  Lvone.  /*' 
conbridge  v.  Touranqeau,  2  Rev.  .Jp  Lk.  !•: 
K.B,  1847. 

•  Kvery  jii-licp  of  tlie  p.'.ice  Hpp.,iiitiM  uiiJit  th.-i-:  I 
shnll  bo  iiivesti'il  wilh  all  the  ri>;liis  uiiil  |io«ers'if!f. 
jiLsiii'es  of  the  peace,  and  sh.-ill   In- sul.jcct  t.'tlielw 
respei-tiiig  the  duties  of  justices  rit  the  iieai'e.wfari  | 
they  are  applicahle  to  liiiii.    y.  ■:»  \\,    cap.  IJ  m. 

t  It  any  sucli  prnsecutioii  is  hrcmahi  i.,.f,.ri.'  niiv:«.'«  I 
UKire  justices  of  t)ie  peace  tlie  .-m.iiii.ii.Miiav  lii-i 
by  one  of  them,  but  no  oilier  jiini.e  -li.il.'takt  lan  | 
therein  unless  by  reason  of  il.,ir  aliM'iiie..rtlif iil«« 
of  one  of  lliein,  nor  yet  in  theliitter  eiiseiiiilo-swiih*  [ 
assent  of  the  olher  of  tlieni,    (^  ;h  Vie  caii  :  trtl 
Si  (J.  37  Vic.  cai>,  3,  sec.  [4. 
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\  II.  A  Presumption  op  Fraud.  2,  3 
m.  Effect  of,  in  Relation  to  V'ills,  4,  5. 

I.  Accounts  Between. 

.Tlie  claim  of  a  physician  for  profession,.! 
Jervicee  during  the  last  illness  isnnt  ,li  °i? 
hrmon  of  a  relationship  which  ex^stlnlr'^'" 
Sin,  aod  the  deceased.    Lawrf^' v  'fe'^^ " 

II.  A  Presumption  of  Fraud. 

Md  will  be  set  aside.    Bnnio  ^  vi.       r  ^?,"'''^'^) 
IR. L.  623,  S.  C.  R  1870.  ''"'  ^  ^'"'"'' 

{3.  Where  an  insolvent  eives  tn  Ma  .„i  *• 
hypothec  unon   his  r.r  JZ^.^  '?>'«  '^«'?''?n 


relationship  will  give  rise  fn  o 

fn^ud.     ^^kitney  %]'^ll%  ?t.T3'S?  B.' 

HI.  Effect  or,  inRelahon  to  Wills. 

will  io^  tyi'sf £„''':/r' """  ^  ^^''--"  ^  -^ 

the  te,.tatorf  and  o?  h^e  .rversaT'atef  ""^'^  °f 
a  cause  of  nullity  i„  the  will  S  '  '"^'P"' 
^«;n-m-e   5  R.  l".  262,8  C   1873  ScT   '• 

the  notar     les  no  TffecVM'°"''',"-F'''"*"  ^^ 
will.     lb.  "^^  "'^  validity  of  the 
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[''^••^'^^"""'^""^'^' Wn"  t^^^^^^^^  OF,    ...    LEASE    FORIM- 


SUMMARY    OP    TITLES 


Art. 


LADI.VG 

lAXD ...!!*.'..*.', 

Landlord  and  tenant! 

tAVALUN'IVERSITY 
LAW 

PAWS "'."'.'..'. 

4W  STUDENTS.".'.'.'..".*.'.'.'.' ■ 

iWYERS 

lEASE 

PEOACY ,        \ 

EGATEES... "..'.*.'.'.".".'.'."" 
lEGISLATIVE  COUNCIL '." 

piSLATDRE 

fEGISLATURE  OF  CANADA 

pGISLATURE  OP  QUEBEC 

piTlM... 

NON '.■.■■ 

imvpnf^^^^"^^  •"•'•'•"•"  101-206 

luTER  OF  ATTORNEY 

Niters 

ETTERS  OF  CRe'dit! 

[g  LOCI  CONTRACTUS."." .".■ 


1 
2-3 
4-6 

7-8 

9-65 
66-83 
84-90 
1)1-92 


93-100 


Page 
721 
723 
723 
723 
723 
723 
724 
724 
724 


308-315 

316-322 

323 


LIABILITY 

LIBEL  AND  SLANDER  ".'..'.'"  207  272 

LICENSE  LAW ti\  ^m 

LICENSES ■     ^'^^^ 

LICITATION . . . 

LIEN  \\\\[] 

lieutenant-'governor  " 
life  insurance.... 
liferents 

732  I  LIMITATION  OF  ACTIONS ' 

736    LIMITS 

738    LIQUIDATED  'daMAGES  " " ' 
738JLIQUOR 

LITISPENDENCE  ..'.".".'.' .'.'.'.'." 

LITERARY  PROPERTY ' 

LIVERY-STABLE  KEEPERS* 
LOAN 

LOANS .....!'. 

LODGING .'.'..*.*.*.'.*.'..*.' 

LODS  ET  VENTEs'.".". ". 

LOSS  AND  DAMAGE...*, 

LOST  PROPERTY 

LOTTERIES 'is?  593 

LUGGAGE ""^^^ 


Art.  Page 
7i:>3 


7^8 

738 

739 

739 

739 

752 

752 

7.'i2 

752 

763 

753 


324-326 


753 

760 

765 

765 

767 

768 

768 

768 

768 

768 

768 

768 

768 

768 

769 

769 

769 

769 

769 

769 

770 

770 

770 


iH 


I 


723 


LAWS. 


LADING. 
I.  BiM.8  OP,  see  AFFREIGHTMENT. 


LAND. 


I.  Held  in  Frek  and  Com.mon  Soccage,  see 
FREE  AND  COMMON  SOCCAGE. 

II.  Lease  of,    see  LEASE,  LESSOR  AND 
LESSEE. 

III.  Mortgage  on,  see  HYPOTHEC. 

IV.  Privilege  on,  see  PRIVILEGE. 

V.  Reserved    eor    Ixuian.s,    see    INDIAN 
LANDS. 

VI.  Sale  of,  see  SALE,  VENDORS  AND 
PUKCHASERS. 

VII.  Title  to,  see  TITLE. 

VIII.  Transfer  of,  see  TRANSFER. 

IX.  Wild  Lands,  am  SQUATTERS. 


LANDLORD  AND  TENANT— &e 
LESSOR  AND  LESSEE. 


LAVAL  UNIVERSITY. 

I.  Status  of. 

1.  Laval  University  is  a  public  schcol,  and  as 
such  entitles  its  atmleiits  to  all  tiie  privileges  and 
inunuiiities  granted  to  stiuients  in  pnlilic  schools. 
Bourduycs  exp.,  11  L.  C.  R.  457,  S.  C.  1861. 

LAW. 

I.  Igscrance  of,  cannot  be  Pleaded  by  a 
W0.VIAN,  2. 

II.  International,  sec  INTERNATIONAL 
LAW. 

III.  Which  Governs  Contracts,  3. 

IV.  Which  Governs  Transfers  of  Lmmove- 
ABLES,  see  TRANSFER  of  Property. 

1.  Ignorance  of,  cannot  be  Pleaded  dy 
Woman. 

2.  A  woman  is  presumed  to  know  the  law  as 
well  as  a  man.  Briinelle  et  vir.  &  Bucklev,  3  R.  h. 
695,  S.  C.  R.  1872.  ^ 

III.  Which  Governs  Co.vtracts. 

3.  The  law  of  a  country  in  which  a  contract 
is  made  governs  in  mercantile  cases.  Allen  & 
Scaife  et  al.,  2  Rev.  de  Leg.  77,  K.  B.  1816. 

LAWS. 

I.  Abrogation  of,  4,  6. 

II.  Of  England  in  Civil  Matters,  6. 

I.  Abrogation  of. 

4.  A  law  may  he  abrogated  by  disuse  in 
Lower  Canada,  and  the  provisions  of  the  ordin- 
ance of  1498  and  of  the  ordinance  Be  Bids  oi 
1579,  in  so  far  as  they  require  the  presence  of  a 
second  notary  to  the  execution  of  a  notarial  act. 


LEASE. 

have  been  so  abrogated.     Desforges  v.  ft,/;,,,  i 
13L.C.  R.  179,  QB.  1862.  ''  •''"'- 1 

6.  But   held,   in   a  later  case  that  a  Iw™ 
orduinnce  is  not  abrogated  by  inobservance  J' 
Its  provisions  for  any  length  of  time    /,,,,; 
Luurin  el  al,  15  L.  C.  R.  452,  8.  C.  I860' 

II.  Of  England  in  Civil  Matters. 

6.  In  a  petitory  action  to  recover  iK),«f«;f,  | 
of  a  property  originally  granted  bv  leitcr*^  xmZ 
from  the  crown  to  the  person  from  whumil 
plaintirt  claimed  as  autmr  oi  the  tranxfew  , 
which   various  ciuestions  arose  as  tu  the  la,, 
which  govern  the  sale  of  immoveable  nroneriv- 
Ileld,  that  the  Englisii  (.'ivil  Laws  wen- not';. 
troduced  into  Lower  i.'anada  by  tiie  nrodant.  I 
tion  of  176.S,  or  the  imperial  Act  of  K74  ..J 
that  even  by  the  Imp.  Act.  Geo.  IV.  cap  j>i  ijl , 
English  laws  were  only  introduced  intuLoM 
tanada   in    respect  to   hinds   held  i,,  freeajl 
common  soccage,  as  was  the  land  in  mieiiion 
Steward  etnx.   &  Bowman,  3  L.  C  K   Mii 
L.  C.R.  311,  S.C.  1851.  " 


LAW  STUDENTS. 
I.  Rights  of. 

7.  Students  of  Laval  University  are  cnlitlfj 
to  all  the  privileges  and  immiinitieH  grampilto 
students  111  public  schools.  Bourdaqeaeiv  1 
L.  C.R.  457,  S.C.  1861.  ^ 

8.  Where  a  law  student,  under  a  writ :, 
mandamus,  proved  that  he  had  .^erve,!  tiw 
years  in  a  lawyer's  office  in  Montreal,  unJer 
regular  articles  of  clerkship,  and  aitenva* 
served  one  year  in  Three  Rivers,  and  pti>-i>,4 
besides  a  certificate  of  study  in  a  cour.-eei  lai 
in  the  College  of  St.  Marie,  and  tliat  iIkc* 
mittee  had  refused  to  examine  hhu—Held,  ilisi  I 
a  writ  might  issue  to  compel  them  lu  esainlK  | 
him  according  to  the  terms  of  his  petilion.t]'. 
without  costs.  Beandri/  v.  (jenexl  d  «/,  1 
R.  L.  674,  S.  C.  1869. 


LAWYERS-^ee  ADVOCATE.S, 
ATTORNEYS,  Etc. 


LEASE. 

I.  Action  by  Transferee,  9. 
IL  Action  to  Rescind,  10, 11. 

III.  Between  Consorts,  12. 

IV.  By  Corporation,  13,  14. 

V.  Claim  of  Lessee  for  Improve.mexts,  Is, 

VI.  Continu.^tion  of,  Me  Reconductios  0'. 

VII.  Emphyteutic. 
Expiration  0/;  16. 
Expropriation  of,  17,  18. 
Payment  of  lietit,  19. 
ResiliatioH  of,  20. 
Eiijhts  of  Lessor,  21. 
.S'a/c  of,  '22-25. 

Side  -f  I'tupiTiy  subject  to,  26. 
What  is,  27-32. 

VIII.  For  Immoral  PrRPOSES,  33-35. 

IX.  From  the  Crown,  36. 
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X.  NcTicE  OF  Tbhmination,  37. 

XI.  Of  Chdrch  Pews,  38. 

XII.  Of  Mii.i.,  .39. 

XIII.  Of  Moveables,  40-44. 

XIV.  PAV.MENT  of  Taxes  Under,  4.5. 

XV.  Keco.nui'otion  of,  46-48. 

XVI.  Rescission  of,  49-66. 

XVn.  Rights  of  Creditors  with  Respect 
I  TO,  57, 

XVIII.  RiuHTs  OF   Lessee  when  Property 

1 19  SOLD,  58. 

XIX.  Rights  op  Purchaser  to  Terminatf 
1 59.  '' 

XX.  Si-B  Lease,  60. 

XXI.  Termination  of,  61-63. 

XXII.  Transfer  of,  64,  65. 
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I.  AcTio.v  nv  Transferee. 

9.  Action  was  bronc;ht  by  the  transferee  of 
la  lease,  in  conse(iuence  of  an  alleged  violation 
lof  the  lea-e  hy  the  Ics.see— //-7r/,  that  the  excep- 
Ition  of  guarantee  could  he.  opposed  bv  the  de- 
lfemluiil,aiid,us  the  transfer  was  stipulated  to  be 
jwilhoiit  any  guarantee,  the  transferee  was 
Itioiinil  in  law  in  the  same  way  as  liis  auteurs 
Iwereboniid.  Owler  Sc  Moreau,  2  L.  Q.  L.  3  84 
|Q,  B.  ISiltl.  "   ' 

II.  Action  to  Rescind. 

10,  An  action  to  rescind  a  lease  may  be 
ltroui!lit  under  the  Lessor  and  Lessee  Act,  thou^'h 
IDOl  joined  with  any  demand  for  damages  or 
|arrcar.i  (or  rent,  and  the  jurisdiction  of  the^coun 


which  lease  had  some  time  since  expired,  and 
claimed  for  irnprovements  made  bv  him  and  by 
another  who  had  sold  to  hnu-HeU,  that  Z 
lad  a  right  to  recover  for  permanent  ami 
luratile  improvements  made  upon  tlie  land  to 
the  extent  of  the  increased  value  given  ly  such 
.mproveme,it,s,  before  t,eing  compelled  to^ihan. 
ion,  and  that  tiie  value  of  such  improve- 
ments shouhl  be  established  bv   an    exLlZ 

VI.   Emphvteutic. 


Irenl.    Guy  v.  Goudreault,   14   L.  C.   R    202 
|S.C,  18G4.  ' 

11.  An  action  to  rescind  a  lease  cannot  be 
Ibroiight  In-  H  surety  of  a  tenant,  an  absentee,  on 
laccoiint  of  the  premises  lieing  out  ot  repair, 
leitlier  in  his  own  name  or  the  name  of  the 
■tenant.  O'Donohiie  v.  Murson,  1  L.  C.  L  J  92 
|S,  C  1865. 

III.  Between  Consorts. 

12,  A  lfa?e  from  husband  to  wife  made  in 
Igftvl  faith,  in  payment  of  fev  repri^f»  matrimo- 
\mlts  due  to  the  wife  in   virtue  ot  a  jmh-nient 


\Ju\  R"''\'"^  ,;/-Immoveable  property 
held  by  the  le.s.sees,  alter  the  expiration  if  an 
emphyteutic  lease    , nay  legally  be  seized  as  be. 

n.:La7:eSmi'fc::itiSs^^^f 

expropriated  tor  the  use  of  the  railway,  a  lessee 
by  empliyteiitic  lease  was  collocated  h.r  a  nor- 
Hon  ot  the  money  remaining,  and  the  les-or  con- 
tested he  opposition,  claiming  tliat  the  les-ee 
was  only  entitled  to  interest  en  the  money,  and 
that  the  capital  slioukl  go  to  l\wm-lf,d,(,  that 
llie  lessee  was  rightly  collocated,  and  that  lie 
wa.s  only  twumi  to  .'ive security  Ibr  the  pavment 
"  the  rent  until  the  expiration  of  the  term  ol 
the  lease  /'he  Grand  Trunk  Railn-mj  Com. 
pani/  ic  Jirodit',  6  L.  C.  R.  54,  .S.  C.  1,S56 

18.  Where  a  part  of  an  immoveable,  mort- 
gaged for  a  constituted  rent,  was  sold  and 
expropriated  for  the  use   of  a  railway-//^/,/. 


willhedeterininedbytleaniountof  hearin  1,      ti]      Z  T'      r  ,?'   °'  '^  ■•'*'l»'"y-//«W, 

rem.    G,w  V.  Goudreault.   14     .    f      if  "•    !  '    ,"    .."  ^"'^'^'".'^'- °'  i'',^  ■'^''t.  ^vas   entitled   to 


Icf  separation,  is  valid  and  legal.  LeyuuU  el  civ.  Hi 
Yowque,  Io  L.  C.  J.  72,  Q.  B.  1871. 

IV.  Bv  CORI'ORATION. 

13.  A  lease  of  a  market  stall  made  bv  a  cor- 
Iporation  to  one  of  the  citv  councillor.s  of  the 
leamecity  is  not  such  a  continuing  contract  as 
■wll  (li,«qualify  the  councillor  when  re-elected 
■trom  sitting  under  the  new  election,  nor  vacate 

|5Lc'r2o3:s.™:'iS7i.  ''"^'^  *  ^'^"''""''^' 

14.  .\nd  sucii  a  lease  should  be  under  the 

leal  oil '' o  ew-,jration.    lb. 

V.  Claim  op  Lessee  for  Lmprovements. 

■tirt't^  '"''"■■'  '*"''""  "'''*  brought  by  tlie  plain- 
|i8  to  recover  possession  of  a  lot  of  land,  sold  to 

Vltn!  "^TT  ^'■°'"  ^^'^  Crov.n  in  1835. 
Lfai! '?!*"'  '"i'*^r«««««'0"  "n^l''"-  a  transfer 
f^faleai^e  from  the  Crown  of  twenty-one  years, 


laim  a  proportion  of  the  capital  equivalent  to 
Ifie  value  of  the  proportion  of  the  estate  alien- 
ated but  not  the  whole  of  su.di  capital.  ,^etrs 
IP   u   hr  {w'''To'l"  ''"'i'^'  ^  Donegani,  1 

19.  I'ayment  of  /tet^— Forfeiture  of  an  em- 
phyteutic lease  will  not  be  ordere.l  f„r  non- 
liayment  ol  the  rent  if  it  be  proved  that,  before 
tlie    action  was   instituted,   the   rent  due   «as 

eiidered    and    refused.     Burns   v.  Rirhardi    2 
Rev.  de  Leg.  206,  K.  B.  1821;  579  C  C.        ' 

20.  h'e«ilmtton   o/.— Under  an   emphyteutic 
lea.«e  the  non-payment  of  rent   for  three  years 
IS  iruod  cause  of  resiliation.  Samson  v,  Woolseu 
2  Rev.  de  Leg.  430,  K.  B.  1816  ;  574  C.  C. 

21.  Elr/hts  of  LcMor.—Upon  the  proceeds  of 
tlie  sale  <,(  an   emphyteutic  lease,   the  les.-^or 
cannot  claim  arrears  due  in  vii    le  of  such  lea-e 
111  preference  to  at  creditor  of  the  lessee  who  ha.s 

I  duly  registered  before  him,     mu  v.  Murtin  & 
.;'  ^"''.\^*f'^''  Construction  de  Quebec,  7  L.  C.  R. 

22.  Sale  of.~Vfhere  the  unexpired  term  of 
and  emohyteutic  lease  was  sold  by  the  sherifl— 
/leld,  tliat  the  purchaser  was  obliged  to  pay 
the  rent  of  such  lease,  Uthough  not  made  .aa 
express  condition  c  ■  the  ie  in  the  advertise- 
ment, and  although  thf  i  •  as  no  opposition  a/in 
de  charge  for  the  prese  i  tlon  of  such  rent,  and^ 
consequently,  the  crec  r  r,f  the  rent  could  not 
claim  any  indemnity  uoon  tl  e  price  of  sa!..-  ..,n 
liui  pretext  that  the  rent  and  other  rights  per- 
taining to  him  under  the  lease  were  lost  by 
reason  of  his  not  havin;/  .:ied  an  opposition  a/iti 
de  charge.  MMotetal.  v.  0''  aliagan  &  Lamp- 
son,  %  L.  C.  R.  331,  S.  C.  1852  ;  571  C.  C.        ^ 
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23.  But  in  another  case  decided  the  same  day 
by  another  judge,  where  the  property  was  sold 
BH  belonging  to  the  defendant,  and  the  proprietor 
and  lecsor  brouulit  opjwsition,  the  contrary  was 
held,  and  the  opposition  maintained  with  costs. 
Murphy  v.  O Donovan  &  Lampson,  2  L.  C.  R. 
333,  S.  C.  1H52. 

21.  Wherethebailleurofan  emphyteutic  lease 
brought  action  against  the  adjudicataire  of  the 
property  which  had  been  sold  by  judicial  sale 
out  ot  tlie  hands  of  the  lessee,  in  order  to  compel 
him  to  execute  a  new  lease,  and  to  pay  the  an- 
nual rent  to  which  the  property  was  subject 
under  the  original  lease,  and  subject  to  which 
the  defendant  had  purchased,  the  lease  having 
been  mentioned  in  the  advertisement  by  the 
gher\i\'—IIel(l,  that  the  defendant  was  bound  to 
pay  the  rent  in  que.4tion,  without  the  lessor  being 
obliged  to  produce  an  opposition  afin  tie  charge 
for  the  preservation  of  his  rights.  Blanchet  v. 
The  Sminanj  of  Quebec,  15  L.  C.  R.  104,  S.  C. 
1863. 

25.  And  held,  also,  that  there  could  be  no  bail 
emphyUoiique  without  a  rent  or  canon  evtphy- 
tMiqite.     lb.  , 

26.  Sale  of  Property  Subject  <o.— The  rights 
of  a  lessor  of  immoveable  property,  who  has 
granted  an  emphyteut">,  lease  of  the  property, 
may  be  seized  and  wld  by  the  creditors  of  the 
lessor,  but  in  sulL  'a:  <•  \\ie  lease  itself  is  not  af- 
fected thereby,  nrr  >.\\r  J'jshts  of  the  lessee,  the 
only  change  re?,^  .:;  tbeyefroni  being  that  of 
the  creditors  of  •.•.>•  '<w'--  Precourst  &  Vidal,  1 
R.  L.  42,  S.  C.  lb*-"  ;  .'■.t;^'  &  571  C.  C. 

27.  What  li.—A  dt?'  by  which  the  defendant 
acquired  the  enjoyment  of  certain  real  property 
and  the  right  to  take  water  from  a  certain  river 
for  the  use  of  the  mill  threon,  for  a  term  of  nine 
years,  in  consideration  of  a  certain  quantity  of 
wheat  payable  yearly,  the  person  from  whom  he 
acquired  "reserving  the  right  to  take  back  the 
whole  at  the  expiration  of  the  term,  on  payine 
for  improvements,  ka—Held,  that  such  deed 
was  an  emphvteutic  lease.  Gugy  &  Chouinard, 
3  Rev.  de  Leg.  308,  Q.  B.  1848  ;  567  C.  C. 

28.  On  a  petition  in  certiorari  to  set  aside  a 
judgment  of  the  Recorder's  Court  of  the  cify  of 
Montreal,  condemning  the  petitioner  to  the  pay- 
ment of  certain  assessments  on  the  property 
which  the  petitioner  held  under  a  lease  to  him 
from  the  C  minissioner  of  Public  Works  for 
twenty-one  years,  and  renewable  for  ever  on  the 
terms  mentioned  in  the  lca.^e — Held,  that  such 
lease  was  an  alienation  of  the  domaine  utile 
by  the  Crown  which  conferred  upon  the  peti- 
tioner a  jus  in  re,  and  that,  therefore,  he  was 
liable  to  the  taxes  and  assessment  as  proprietor 
of  the  leased  property.  Harvey  exp.,  5  L.  C  R. 
378,  S.  C.  1854;  569  C.  C. 

29.  In  an  action  en  repetition  to  recover  cer- 
tain assessments  of  money  levied  from  theplain- 
tift  by  compulsion  for  assessments  on  certain 
property  occupied  by  him  under  a  lease  from  the 
Provincial  Government  for  twenty-one  years, 
renewable  on  certain  conditions— £fei!d,  that  he 
was  the  owner  of  such  land  within  the  meaning 
of  the  by-law  of  the  Corporation  imposing  as- 
soRsmrnt.",  on  real  propeviv-  (roula  v.  The. 
Mayor,  &c.,  of  Montreal,  2  Ij.  C.  J.  260,  S.  C.  & 
3  L.  C.  J.  197,  Q.  B.  1858  ;  569  C.  C. 

30.  The  plaintiff' leased  to  defendant  a  vacant 
lot  for  a  term  of  fifteen  years,  at  an  annual  rent 


of  jCIO  for  the   first  ten  years,  and  ill.i  forii,( 
other  Ave  years,  the  defendant  to  lniiM.du^i)  I 
the  term  of  the  lease,  buildings  thereon  to  ii'  ' 
value  of  at  least  £600,  which,  with  tlie  lagrj 
would  revert  to  the  plaintill'  on  payment  otilj 
£200  to  the  defendant,  or  remain  the  |jro|«t 
of  the  defendant  on  payment  by  him  of  ^^ 
to  the  plaintitt— //eW,  on  action  for  arrears  i  | 
rent,  that  the  lease  was  an  emphyteutic  Imsej 
and  that  the  only  long  leases  known  toourlai 
since  the  abolition  of  the  leudal   system  wen 
the  hail  a   rente  and  the  bail  emiiliijUuiii^ 
Dufresne  v.  Lamontagne,  8  L.  C.  J,  b7,S.  C 
1864  ;  567  C.  C. 

.'il,  //eW,  also,  that  an  action  for  nrrearjofl 
rent  under  such  lease  was  in.)il,  without  spw^i 
demand  of  payment  for  the  i>urpoHf  of  pmtiY 
the  defendant  in  default,     lb..  &  580  C.  C, 

32.  A  lease  for  twelve  years  with  ppiiiiiioi 
sale  must  be  regarded  as  an  emphyteutic  lew, 
and  not  as  an  ordinary  lease  piving  rise  to-ii.ii. 
mary  proceeding  unJer  art.  ^87  t7  ,wy,  uf  tii 
Code  ot  Procedure.  Lepine  &  The  Janiiies  dir- 
tier Permanent  Building  Society,  20  L,  C.J 
300, Q.  B.  1876. 

VIII.  Fob  Immoral  Purposes. 

33.  There  is  no  action  at  law  for  the  reconir 
of  rent  of  premises  leased  for  iminonil  )iiir|m 
Garish  v.  Duval,  7  L.  C.  J.  127,  C.  C.  1m4; 
990  &  1624  C.  C. 

34.  In  an  action  for  rent  the  delendaiit  pWw 
that  tlie  house  was  leased  as  a  house  of  pro-t  ii-  , 
lion  to  the  knowledge  oftheplaintiti;  hut  tlieoDlj 
proof  of  such  knowledge  was  that  the  delenJant'i 
wife  told  plaintiff'  at  the  time  the  lea.se  was  lusilt 
tha'.  it  was  necessary  to  have  twelve  liedrooQis-  ] 
Held,  not  to  be  sufficient,  and  the  action  m  | 
maintamed.    Eoy  v.  Ritchie,  1   L.  C.  L.  J,2S, 
S.  C.  <fel  L.  C.  L.  J.59,  Q.  B.  1865. 

35.  A  lease  for  purposes  of  prostitutidii  caiinoi  1 
be    recovered    on.      Harris    v.    Fonkiiu,  13 
L.  C.  J.  ,3.36,  S.  C.  1869;  1062  C.  C. 

IX.  From  the  Crown. 

36.  Petitory  action  was  brought  hv  a  m  j 
prietor  under  a  deed  of  sale  from  a  patentee  Iron 
the  Crown  against  the  holder  of  the  iimnoveakle, 
who  was  the  transferee  of  one  who  heldunJei 
lease  from  the  Crown  of  tweiity-oue  year*- 
Held,  that  the  defendant  was  entitled  to  Wi 
until  the  expiry  of  the  lease,  and  that  the  plsit; 
tiff'  was  only  entitled  to  the  rentf,  issue."  sii 
profits  from  the  date  of  such  expiration.  i» 
rence  &  Stewart,  6  L.  C.  R.  294,  g.  B.  ISoS. 

.X.  Notice  of  Termination. 

37.  Where  a  least^  has  been  continued  by  taal 
reconduction,  notice  of  three  nioiiihsisnecesjair 
to  terminate  it.  Webster  &  Lamvidagne,  U 
L.  C.  J.  106,  Q.B.  1874;  1609C.C. 

XI.  Of  Church  Pews. 

38.  Action    was    brought   by   the  pl»iiii|!l  | 
against  the  corporation  of  St.  Andrew'!  diiirc:i 
complaining  that  he  had  been  deprived  of  then* 
of  the  pew  which  he  had  occupied  lor  eevenu 
years,  and  had  been  caused  great  trouble  m 
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ujonoyance  bv  the  defendants  in  connection 
jtbereivitl),  ana  urayed  for  damages.  Defendant 
j)le»cie(i  that  the  holding  was  a  yearly  one, 
^jslile  in  advance,  and  the  continuance  of 
irhicii  tiiey  had  the  right  af  granting  or  witii- 
Bioliiingat  the  end  of  tlie  yuar— Held,  reverHing 
Ebe  ju<l»{iiienli*  of  tlie  Queen's  Hencli  and  .Sii- 
trior  Court,  that,  as  cotiunonerH,  nieinberH  of 
plie  congregation  have  certain  rights  renulting 
(from  tiie  oontraut  entered  into  wlien  they  joined 
iiiecongiegation,ari<!of  wliich  thev  could  not  he 
krbitmrily  deprived  by  the  defendants— among 
hei*  rif.'lif'*  was  that  of  oblnining  seats  ami 
)«H8uii  tlie  siiiiie  terms  and  conditions  as  ail 
Bjie  otiier  nienihiiM  of  the  congregation,  and 
bf  rel»ining  them  so  long  as  they  submitted 
iiiemseive.^  to  the  rules  and  usages  of  the 
fcliiircli.  Jnhmton  v.  The  Mininter  &  Trustees 
iif  SI.  Andrew's  Vhurch,  18  L.  C.  J.  113,  S.  C. 

XII.  Of  Mill. 

39.  Thedefendiint  heingsued  for  several  viirs' 
Lrreiirs  of  rent  of  a  .seigniorial  mill,  nleadul  llie 
failure  of  the  crop-  in  that  part  of  the  country, 
amiariglit  in  conseipieMce  tot  lie  reduction  ol'  th(.' 
jreiiiiil— //('/(/,  coiitirniiiig  the  judgment  of  the 
fcoiirt  lii'luw,  ll'.al  the  lea.^e  of  tiie  mill  could  not 
leassiiniliiled  to  a  lea.>.e  of  a  farm,  and  thai  the 

Jfciuluiit  was  not  entitled  to  any  such  rediic- 
lion.  Cnrrivcdii  v,  I'ouUot,  1  Rev.  de  Lej;.  184. 
T).B.  1815;  575  U.C. 

Xin.    Of  Movkadles. 

40.  Tl\eop|]0"ant  opposed  the  sale  of  certain 
booij*  «eizc.i,  on  the  ground  that  he  liad  pur- 
Eliaseil  llie  .•'iirne  under  a  former  writ  of  execu- 
fcioii.  iiiiil  iit'ierwanls  leased  liieni  to  the  defen- 
liiaiil..i  lor  iwu  years,  which  two  years  had  sinse 
fclapseil,  lint  the  lease  had  been  continued  by 
kudtrKuniluciroii—lItUI,  dismi.ssing  the  oppo- 
aili^iii,  tlia:,  although  ti.cit  reconduction  existed 
In  favcirot'tlielamllord  in  matters  of  real  estate 
nt  only  existed  in  one  case  in  the  matter  of 
jniovcables,  iiiid  that  was  where  the  opposant  was 

jiiilhi'  habi!,  uf  letting  them  as  a  business,  Imt 
fetlienvise  the  lease  could  not  hy  tacit  rt'conduc- 
Ition  lie  exlondcd  to  an  indeliuit'e  periu'  >o  as  to 
Tdetol  the  presumption  of  ownerslii|,  arisini' 
prom  tlic.lctViiilaiU's  possession.  Bell  &  liu/ue?/ 
^ttl  k  Milne,  3  L,  C.  J.  122,  S.  C.  1859  j  '22(J8 

41.  Tlie  ilefendant  had  seized  a  piano  belonif- 
JMgtollie  plaintiir,  which  he  had  leased  to  the 
ymic  Ibr  tiie  purpose  of  a  concert,  and  the 
Ipaiiililt  brought  action  in  revetidicatioii— Zfe/i?, 

Illiat  tlie  (ieleiidant  had  no  right  of  u-lention 
J«f  the  piiiiio  for  the  rent  in  such  case.  Pearre 
■v.  k  Mayor,  ic,  of  Montreal,  3  L.  C.  J.  123, 
ISC.  1859;  1G20&  IG22  C.  C. 
I  42.  But  in  a  similar  case  where  a  landlord 
IWached  a  [iiaiio  belonging  to  a  third  person 
|M  Ins  rent,  alter  it  had  been  removed  from  the 
■tee  bv  the  owner,  and  praved  that  the  court  do 
■OKier  the  return  of  the  piano  to  the  house  in 
|order  to  an.swer  for   the    rent   due    him,    but 

IL?'"  r.',",J'""  '""  '*^"''"''  or  debtor  in  the 
■Miion-ZreW,  that  although  he  had  a  right  of 
■piMge  in  the  piano,  that  under  the  circum- 
|«iaiiM8  his  action  would    not  lie.      Auld  v 


LEASE. 


730 


H^\m  *' "'■' '  ^' ^' •''  ^'^ * ^ ^-  ^- ^- 1'**^' Q- 

43.  A  Iea»eof  moveables  which  is  continued 
hy  tacit  reconduction  can  be  terminated  by  the 
essor  at  pleaHure  Lmirent  el  al.  v.  Labelle,  5 
L.  C.  J.  j.33,  S.  0.  IHGI  ,  1009  &  1057  C.  C. 

4+.  And  in  a  case  where  a  person  having  pur- 
chased moveables  at  a  judicial  sale  lea.sed  them 
to  the  de  endant  for  one  year,  and  the  defendant 
continued  in  po.ssession  tive  years  after  the 
expiration  of  Ibe  lease,  when  tl  •  were  seized 
as  belonging  to  him,  and  II  .t    brouaht 

opposition -//c-W.  reversing  ,„ent  of  the 

Circuit  Court,  that  the  tiik-  ,,  ,ved  from  the 
sheriffs  sale  vyas  perfectly  good,  and  as  the 
defendant  could  not  nccpiire  ilicm  bv  prescrip- 
tion there  was  no  right  ol  property  in  the  def-nd- 
anl,  and  tlie  question  of  tacit  recmduction 
w,udn,.t  arise      /V/«r,Me<  y.  Kimt>ton,  1  ,  L.  C. 

IV.  ii'>o,  y.  H.  1864. 

XIV.  Payment  of  Taxes  Undeu. 

4.5.  Where  by  a  clause  in  a  lea.se  the  lessee 
promise.l  to  pay  all  the  taxes  on  the  property 
leasetl,  ordinary  and  extraordinary,  foreseen  aiul 
unlureseen-//,./,/,  that  this  did  "not  comprise 
taxes  tor  the  widening  of  the  roads  lur  whi.di  the 
proprietor  had  received  compensation.      Sfiuto 

V.  Lujruinboise,  3  1{,  L.  451,  Q.  1{.  l(,7i. 

XV.  Reconduction  oe. 

4G.  Where  the  assignee  to  an  insolvent  estate 
took  possession  of  the  house  occupied  by  the 
insolvent  and  rented  from  the  plaintili;  and 
retusei  togive  no  p<is.se,<sioii  uniil  some  time 
after  the  hrst  of  May,  at  which  dale  the  lease 
terminated— //<./,/,  that  as  the  possession  had 
not  been  continued  with  the  consent  of  the 
inyner,  no  tacit  reconduction  of  the  lease  had 
taken  place,  and  plaintili'  had  no  elaiiii  for  rent 
alter  the  lirstof  May.  JMiste  v.  Sauca(,emi,  15 
1.  C.J.  2oi;,  C.  0.  1871;  llioy  C.  C. 

47.  And  /will,  also,  that  plainiiff's  proper 
course  was  by  an  action  of  damaiies.     lb. 

48  And  where  there  was  un  aiireenient  by 
which  the  lessor  agreed  to  reduce  tiie  rent  fioin 
what  It  was  the  previous  year— /A-A/.  I  hat  the 
other  conditions  ofthe  lea.-e  were  iherebv  tacitly 
conlinned  and  continued.  Trcmhlaii  v.  Faltean, 
4  R.  L.  384,  C  C.  1872. 

XVI.  Rescission  of,  .see  SUB-LEASE. 

49.  Waste  is  a  sufHcient  cau.se  Ibr  the  resilia- 
tion  of  a  lease,  especially  where  the  parlies  have 
covenanted  that  the  tenants  should  not  commit 

k:^^  18^:^124  cT'' '  ''""■ ''  ''■'''■ '''' 

60.  Ill  an  action  by  a  landlord  for  rent,  it  was 
decided  thai,  since  the  passing  of  the  statute  18 
V  ic.  cap.  108,  a  le.s.so"  -.lay  demand  the  rescission 
ol  a  lease  on  the  del  uilt  of  the  lessee  to  pay  a 
quarter's  rent  accrued.  Brown  v.  Jones, -i  L. 
C.  J.  35  S  c.  1860  ,  1624  &  1625  C.  C.  &  887  et 
seq.  C.  C.  P. 

51.  Where  .a  lessee  transfers  his  interest  in  a 
ease  to  others,  contrary  to  the  conditions  of  the 
lease,  without  the  written  consent  of  the  le.saor, 
the  latter  has  a  right  to  demand  the  rescission 
ol  the  lease.    Mureau  et  vir.  v.  Owler  eivir.,  10 
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L.  C.  J,  112,  S.  C.  R.  &  2  L.  C.  L.  J.  84,  Q.  B. 

186C;  1624  &  1638  CC. 

52.  Where  the  defendant  was  proved  to  be  a 
kept  mistress  witlioiu  tlie  knowledge  of  the 
plaiiititf  when  lie  leased  the  honse,  and  liad 
another  woman  living  with  her, 'under  the  same 
circumstances— //eZd,  to  be  a  cause  of  reailia- 
tion  of  the  lease.  Beaudnj  v.  Champaqne,  12 
h.p.  J.  288,  S.  C.  1868;  1624  C.  C. 

63.  An  action  to  rescind  a  lease  of  move- 
able property  cannot  be  brought  in  a  summarv 
mangier  under  the  provisions  of  art.  887  of  the 
Code  of  Procedure,  which  applies  only  to  cases 
of  real  estate.  Dwyer  v.  Barlow,  lb  L.  C.J. 
*47j  \j,  C. 

64.  The  purchaser  of  a  property  has  aright 
of  action  to  resiliate  a  lease  by  reason  of  a  sub- 
lease made  by  the  lessee,  contrary  to  the  disposi- 
tions of  his  own  lease  with  the 'original  lessor 
Eiiciot  V.  Lavigne,  16  L.  C.  J.  98,  S.  C.  R.  1872  : 
1624  &  1638  CC.  ' 

55  The  action  in  resiliation  of  a  lease  e.xists 
for  other  causes  than  those  mentioned  in  art 
1624  of  the  Civil  Code.  Cairns  et  vir.  v.  Pou- 
letie,6R.L.3,S.  C.  1874. 

56.  In  order  »o  obtain  the  rescission  of  a  lease 
It  is  necescary  to  prove  that  the  furniture  on  the 
premises  is  not  sufficient  to  secure  the  rent  due 
and  to  become  due  for  the  current  yenr,  but  it  is 
not  necessary  that  the  furniture  should  be  of 
such  value  as  to  cover  the  rent  of  the  whole 


year,  if  part  of  it  have  been  already  paid.    l)es- 
lorier  v.  Lambert,  1  Q.  L.  R.  366,  C.  C  1875. 

XVn.  Rights  of  Creditors  with  Respect 

TO. 

57.  Creditors  cannot  sue  and  sell  the  unex- 
pired term  of  a  lease  by  their  debtor,  such  right 
existing  only  in  favor  of  the  landlord  under  16 
Vic.  cap.  200,  sec.  11,  which  is  an  exception  to 
the  common  law.*  Hohbset  al.  v.  Jackson  et  al. 
&  Jackson,  10  L.  C.  R.  197,  S.  C.  1860. 

XVIII.  Rights  of  Lessee  where  Property 
Sold. 

68.  The  purchaser  of  an  immoveable  property 
subject  to  the  right  of  redemption  cannot  eject 
the  lessee  whose  lease  has  not  expired.  liussel 
v.  Jenkins,  3  L.  C.  R.  417,  S.  C.  1853. 

XIX.  Right  of  Purchaser  to  Terminate. 

69,  Two  persons,  joint  owners  of  a  certain  pro- 
perty, leased  it,  reserving  to  themselves  the  right 

•  Hut  by  the  present  IiiBolvent  Laws  It  is  provided  that 
-I  the  insolvent  liohis  under  a  lease  property  havf 
value  above  and  beyond  the  amount  of  any  rent  pa' 


to  give  notice  terminating  the  lease  on  their 
electing  to  build.  One  ofthe  joint  ownerM4 
his  undivided  half  of  the  property,  and  nnt.cein 
terminate  the  lease  vyas  given  bv  the  nurchas*. 
and  owner  of  the  other  UM-tield,  cLtiuml 
the  judgment  of  the  court  below,  thai  the  ri^hi 
to  give  notice  was  properly  exercise,]  |,v  \l 
purchaser,  who  was  substituted  in  ihe  riWit  of 
his  vendor.  Mullen  &  Archamhault,  3  Cl  I 
90,  Q.  B.  1867.  ''■ 

XX.  Svh-Lease,  see  RESCISSION  OF. 

60.  Where  a  simple  clause  in  a  lea«e  look 
away  the  right  cf  the  le.ssee  to  sublet  the  nrf 
mises— i/tfW,  that  this  did  not  give  to  the  |e«o' 
the  right  to  an  immediate  resiliation  of  iliolfw 
and  that  the  court  would  grant  the  ilden.lan! 
delay  to  replace  the  premises  as  tliev  wereorior 
i°rn"'cf  ?,"l"<'a'P-  bailie  v.  Kcnnoh,  3  H  L 
450,  S.  C.  1871;  1638  CC. 

XXI.  Tkhmination  of. 


"J ,....-v-....  ■••□ui  vciiL  xjawa  li.  lo  pruviueu  I 

II  the  insolvent  holds  under  a  lease  property  having  a 
value  above  and  beyond  the  amount  of  any  rent  payable 
under  such  lease,  the  assignee  shall  make  a  report  there- 
on to  the  judge,  conlahiiiig  his  estimate  of  the  value  to 
tue  estate  of  the  leased  property  in  excess  of  the  rent 
and  thereupon  the  judge  may  order  the  rights  of  the 
Insolvent  In  suoh  leased  premises  to  be  sold  separatelv, 
or  to  be  included  in  the  sale  of  the  whole  or  part  of  the 
estate  of  the  insolvent,  after  such  notice  of  such  sale  as 
ho  siall  see  lit  to  order;  and  at  the  time  and  place 
appointed  such  lease  shall  be  sold  upon  such  conditions, 
as  to  the  givuig  of  security  to  the  lessor,  as  tb«  iudge 
may  order,  and  such  sale  shall  be  so  made .  '  ^ct  to  the 
l^I^r'^fi  "■"Y''"^''''  »"  U-t coven:,.  ,,.ia  conditions 
contained  in,  the  lease,  and  all  eneh  leRBl  obligations 
resulting  fi^om  the  lease ;  and  all  such  covenants,  condi- 
tions and  obligations  shall  be  binding  upon  the  lessor 
and  upon  the  purchaser,  as  if  he  had  been  himself  lessee 
and  a  party  with  the  lessor  to  the  lease.    Ins.  Act,  1876, 


61.  The  defendant  leased  from  the  plaintiifi™ 
Septeml«r,  1862,  a  pair  of  three  year  old  Meep 
for  a  term  of  two  years,  when  tliev  w(  -e  lo  1* 
returned  in  good  working  order.  A  t  tlie  euJ  of 
two  years  the  delendant  did  not  return  tlioPlfers, 
and  plaintiff  sued  for  their  value,  HliicliheM 
down  at  $91.  Defendant  pleaded  an  ix^mnm 
subsequent  to  the  lease,  by  which,  at  tlieMpirs- 

ion  t  lereof,  he  was  to  keep  the  animals  uni,l 
the  following  spring,  but, in  conseqiii-nceofsiicli 
agreement,  the  lease  was  extinct-//,/,/,  thai 
plaintiff  had  never  relinquished  his  claim  under 
the  lease.  Woodard  v,  Auringer,  1  L.  C.  L,  J. 
11,3,  o,  C.  1865. 

62.  Where  a  lease  has  been  continueil  for  one 
year  by  reconduction,  no  notice  is  neceswTto 
terminate  it,  and  such  lease  legal! v  expire*  at 
the  end  of  the  year.  Lafiamme  v.'FeiiiiellAl 
|- C.  J.  288  &  4  C.  L.  J.  42,  C.  C.  \m ,  uiu 
1658  C.  C. 

63.  And  a  verbal  lease  terminates  attliee.vpi. 
ration  of  the  term  agreed  upon  witliunt  notice. 
Muotlv.  Garneau,  2  Q.  L,  R.  87,  C.  C.  1816. 

XXII.  Transfer  of. 

64.  A  lease  of  a  farm  for  life  bv  wliioli,  andin 
consideration  of  which,  the  lesseeiias  niidenakeii 
to  perforin  certain  personal  obligations  luroJj 
the  lessor,  cannot  be  transferred  tci  aiiotlier.anJ. 
if  so  transferred,  will  give  to  the  lessor  the  right 
of  demanding  its  immediate  rescission,  nnJeveo 
resiliation  of  such  transfer,  if  it  Imve  been  acted 
upon,  will  not  deprive  the  lessor  ol  his  riglit  toi 
rescission  of  the  lease.  Jludon  v.  //«(/„«  etd, 
2L.  C.R.  30,  S.  C.  1851. 

65.  Signification  of  a  transfer  of  a  deed  of 
lease  must  be  made  upon  the  debtor,  pariv  to 
the  lease.  McLennan  v.  Martin,n  L  C.l'i, 
C.  C.  1873  ;  1671  C.  C.  &  Q.  35  Vic.  cap.  ti,eec* 
3,  4  &  5. 

LEGACY. 

I.  Acceptance  of,  66,  67. 

II.  AocRkJTioN  Under,  68. 

III.  CoNUI'riONS  OF,  69. 

IV.  Delivery  op,  70-73. 
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minating  the  lease  on  their 
One  of  the  joint  ownirs  wlj 
of  the  property,  and  notice  lo 
Mias  given  hy  tlio  imrcliass 
)ther  h-M—Held,  ounHrniinz 
le  court  below,  thill  tlierijitii 
N  properly  exercised  liy  'Jik 
*  subititiited  ill  llie  ri;;lit  of 
n  &  Archamhault,  'A  CL,  j' 

see  RESCISSION'  op. 


t  leased  from  the  plaintiffi" 
pair  of  three  year  old  steers 
•ears,  when  tliev  wi  e  lo  be 
)rking  order.  AttiieenJof 
lant  did  not  return  lliostwr!, 
ir  their  value,  wliichlieM 
ndant  pleaded  an  iijircenieiK 
ase,  hy  which,  at  tliewpira- 
3  to  keep  tlie  animals  until 
,  but,  in  conseqni'iiceoffflci 
ie  was  extinct— y/fW,  ihai 
elinquished  his  claim  under 
d  V.  Auringer,  1  L.  C.  L.  J. 

iiasbeen  continued  for  one 
n,  no  notice  is  necessarj  to 
ich  lease  legally  expires  at 
.  Lajiamme  v.'Feniiell,  11 
J- J.  42,  C.  C.  I8()6j  165U 

lease  terminates  nttheespi- 
greed  upon  witliout  notice. 

Q. L.R. 87, c.  c.isre. 


rmfor  life  bv  whicli.anJiii 
h ,  the  lessee  li  as  n  iidcriakeD 
ersonal  ol)ligaiioiis  towanls 
translerred  to  aiiother.anJ. 

give  to  the  lessor  the  ri'lil 
nediate  rescission,  nndeveo 
msfer,  if  it  have  been  acteJ 
e  the  lessor  ol  his  right  tea 
".  Iludoii  V.  lliiddit  etiil., 
1851. 
f   a  transfer  of  a  deed  of 

upon  the  debtor,  parlv  to 
n  V.  Martin, 11  L.  CJ.'^, 
3.&  Q.  3.5  Vic.  cap.  (j.eecs. 


V.  Oekeral. 
What  is,  74. 

VI.  HvpoTUEC  Created  by,  75, 

V'lr.  I.VTEREST   ON,  76. 

Vlil.  Power  to  Bkqueath,  77. 

IX.  Prescribed,  7.s. 

X.  To  Uastard.s,  79. 

XI.  To  Debtor,  80. 

XII.  Transfer  of,  81, 

XIII.  UVIVER.SAI,. 

What  is,  82. 

XIV.  What  i.s,  83. 

I    .VCCEPTANTE  OF. 

Mi.  Where  a  wife  by  will  bequeathed  to  her 
- -and  the  usufruct  of  a  certain  property  then 
;>-.  I  to  another,  and,  on  a  judgment  against 
...Jiiisband,  subsequently  to  the  opening  of  the 
mil,  a  seizure  in  garniahment  was  place3  in  the 
ftandsof  the  le8.see,  and  his  declaration  that  he 
bwed  nothing  to  the  defendant  was  contested 
Ion  the  ground  that  lie  owed  him  the  rent 
kfthe  immoveable  in  question -.ffeW,  that,  as 
hherewas  no  proof  that  the  defendant  had  ac- 
fceptod  the  legacy  of  the  usufruct  in  question 
biihere.xpre,ssly  or  by  implication,  the  garnishee 
feculd  not  lie  held,  and  the  contestation  was  dis- 

p.'Llso,'^c!."S?7;:Stc' ''"''''"'''  ' 

r.  Legatees  who  accept,  renounce  their  rights 
tliesucoe,^8ion,  except  where'the  legacy  forms 
10 parte!  the  succession.     Richer  &    Vouer  et 
{cl,  h  R.  L.  591,  P.  C.  1874,  712  &  713  C  C 

11.  Accretion  Under, 

68.  Where,  by  the  wills  of  their  father  and 
Iniother,  the  delendant  and  his  wife  were  consti- 
I luted  univer,«al  legatees  of  the  former,  the  pro- 
Ipertv  under  which  was  to  become,  at  the  death  of 
Bthe  tenators,  conquHs  of  the  community,  but  the 
Imfeof  the  defendant  die<]  before  either  of  the 
Itestators,  and,  subsequently  to  their  death,  their 
Iheirs  brought  action  for  one  half  of  a  certain 

immoveable  forming  part  of  the  sucoession- 
li/eW,  that  the  wite  having  died  before  theoueu. 
Iingol  the  will    by  which  she  and  her  husbaiid 

weiethus  made  universal  legatees,  the  share  of 
I  lie  wife  accrued  to  the  husband,  the  survivor  of 
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III.  Conditions  of. 

69.  The  plaintiff  brought  action  for  certain 
hnnual  payments  of  legacy,  which  she  had  not 
hceive.1  and  it  was  pleaded  that  the  legacy  was 
I  1  desubjec  to  the  condition  that  she  was  satis- 

ed  therewith,  and  that,  so  far  from  being  sat  s- 

Vtu  ^'*.  '"'°"«'''  '^'ff"""'  "ctions  against 

defendant  as  executor  of  the    will  oMier 

">*"''  '«';gatee  in   trust  of  the  estate  of 

rniother,  all  of  which  was  established  by 

ewdence-//eW,  that  she  had  forfeited  her  riglu 

to  recover,  and  the  action  was  dismissed    X 

[  Mv.  Seymnr,  2  L.C.J.  91„S,c.  1857  j  760  C.a 

IV.  Delivery  of. 

I  fgwes  ol  the  deceased,  where  the  want  of  deliv- 


un^ver  if  fc  ^"'^  ^  ^aded-ZTeW,  that  in  a 
RoUTet  iTt  ■V°.'^^''^"y  '^"^  nece.ssary.» 
C   1857  ^'"'"'"  *'  "^^  3  L.  C.  J.  12,  S. 

s.";;!!'?.";,  siif  trs,::"'  *"'""'"' 

art  '       ^-  '^^*'  *  "o'e  'o  preceding 

taken  |»„,„,o„  of  tl„  „t,ie  itSTilSZ'ik 

he  testator's  death  was    properly  mi^ie     i>X 
hgk&   ,,;,mour,  5  L.  C.  R*:  49*2,  (}.  B.  1855 

V.  General. 

tlJf  ■„  r^'"'  '*--Where  -.  certain  will  declared 

P.     i"""?  ?'^""'  testator's  should  be  he  d  by 

emale   heirs  of  the  testator's  family  in  the 

manner   thereby  direeted    nnrl  H.tr   • 

l.nlf  tn  Av:ir      •'   "."'^V'*"'  ana  ttien  gave  one 

a    to  Wilham  and  his  lawful  male  hlirs  after 

I  n  ,*n    one  half  to  Duncan  ami  hi.  lawful  raa" 

lieirs  after  him,  and,  after  niakine  further  nro 

case"  any  ""of";!  ^"''^/'i""'""  °''  ''''  PXTo 
case  any  of  the  said  legatees  shoulcT  dm  with 
on  issue,  bequeathed  lilso  to  Jane  McInCh 
oflnvernessthesum  of  £50  sterling  annuX 
;  rocefd  'of  Tt  '''''  ''  '^«  paid  outT Ifc 
was  a  tnli  I    ^"'^  P/0P'^>-ty-//eW,  that  this 

generally  and  not  a  particu  ar  legacy     Bona 

VI.  Hypothec  Created  by. 

JIa^!'^'''  the  father  and  mother  of  the  re- 

wfi  Hp"""'''"'^/'']?  '""'^""Ptialcon  ract,  by 
winch  the  property  of  the  wife  waa  settled  ,n2 

b^ueath^PnT '"    ''"■  t^'^'  «''«  "'a''*^   «  will 

*A000  to  tTie  respondent,  her  son,  and  the  re- 


I  I 
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sidue  of  her  estate  to  her  huBh&nd— Held,  after- 
wards, on  an  opposition  by  the  respondent  to 
be  paid  the  sum  of  i;2,000  by  privilege  of  hypothec 
out  of  the  proceeds  of  the  real  estate  of  his  lather, 
which  was  to  be  sold  by  authority  of  justice 
reversing  the  judgment  of  the  Court  of  Appeals 
and  confirming  that  of  original  jurisdiction,  ihat 
DO  hypothec  was  created  by  such  legacy,  and  that 
t?^.  "PP°i;'''on  must  therefore  lie  dismissed. 
i>mit/i  &  Brown,  2  Rev.  de  Leg,  474,  P.  C.  1837. 

VII.  Interest  on. 

76.  On  an  opposition  for  the  amount  of  a 
Jegacv,  claimed  out  of  the  proceeds  of  a  (arm 
which  had  belonged  to  the  testator— ^e/rf, 
that  interest  did  not  accrue  on  such  legacy  until 
a  judicial  demand  had  been  made.  Bonacina 
&  Bonacina  &  Mcintosh,  10  L.C.R.  79,  S.C.  ia59 


735 


VIII.  Power  to  Bequeath. 

77  In  an  action  by  a  priest  for  a  legacy 
which  had  been  left  him  by  a  deceased  penften't 
towards  whom  he  had  acted  lor  years  as  con- 
lessor  and  spiritual  adviser— J^eW,  that  he 
miglit  receive  a  legacy  under  such  circum- 
stances, the  disabilities  which  existed  under  the 
old  trench  law  having  been  removed  by  the 
statute  41  Geo.  III.  cap.  4.  Harper  v.  Bilmkau, 
11  L.  C.  R.  119,  S.  C.  18G1  ;  8.U  &  839  C.  C. 

IX.  Prescrihed. 

78.  A  man  and  wife  by  their  will  left  a  cer- 
tain properly  to  their  two  sons,  with  a  substitu- 
tion in  favor  oC  the  cliildreii  of  the  surviving  one 
in  case  the  other  should  die  without  issue,  and 
one  01  the  sons  did  so  die,  and  subsequently  the 
surviving  one  transferred  the  whole  property  to 
the  widow  of  the  one  deceased,  and  the  widow  in 
turn  made  a  snecinl  legacy  of  the  property  to 
one  of  her  nephews,  the  others  joining  in  the 
aetiverauce  tie  Ugs  to  such  special  legatee,  who 
lield  iiossessioii  ten  years,  and  whose  possession, 
joined  to  that  of  his  aunt  at  the  time  of  the  iii- 
h";";"°'i'  "f  ""^' "«tioii>  e.xceedcd  thirty  years— 
iieUI,  that  the  prescription  of  ten  years" and  of 
tliirly  years  was  awjuired,  and  that  the  ddi- 
I'trancedt  %^  made  by  the  universal  legatees 
to  the  special  legatee  debarred  any  of  the'm,  or 
their  representatives,  from  cli.iming  under  the 
substitution  contained  in  the  will  of  the  grand- 
ather  and  grandmolher.  Lafond  et  al.  k  Eno, 
14L.  C.  J.  1,  Q.  B.  1869;  2200  C.  C. 

X.  To  Bastards. 

79.  In  an  action  to  set  aside  a  legacy— //eW, 
that  a  devise  made  to  a  batard  adulterine,  not 
competent  by  the  French  law  when  the  will  was 
made,  or  when  the  devisor  died,  to  accept  such 
bequest  was  good  and  valid,intlwa8  a  conditional 
one  as  a  substitution,  and  if  at  the  period  when 
the  entail  took  eflect  (at  the  opening  of  the  sub. 
stitution)  the  disability  of  the  devisee  had  been 
removed.  Hamilton  et  al.  &  Plmderkath,  2 
Rev.  de  Leg,  1,  Q.  B.  1845. 

XI.  To  Debtor. 

80.  In  an  action   to  recover  the  amount  of  a 
legacy— Held,  that  wlien    a  creditor  leaves  a 


legacy  to  a  debtor  the  presumption  is  thatk. 
intended  the  amount  of  the  bequest  to  bem^ 
without  deduction  of  the  debt.  MacLeni. 
Balrymple,  1  L.C..L.  J.  62,  S.  C.  1805.        ' 

XII.  Transfer  of. 

81.  The  legacy  of  an  annual  rent  ,)  (ifr. 
d  aliments  though  declared  unattachal.le  Utli. 
testator  may  be  transferred  by  the  kfiiuce  J 
the  legatee  having  alienated  the  rent,  cunnot 
mand  the  rescission  of  the  alienali(,n  m,  i}- 1 
ground  of  the  unattachable  or  alinieiuaJ 
character  of  the  bequest.  Berlinquet  v  V,';<, 
et  al,  16  L.  C.  J.  55  f^  3  R,  L.  380,  S  r  ii° 
o  ^""jt'-ongy-J^ufresnay  et  al.,  HRLj^' 

0.  C  1870.  ' 

XIII.  Universal. 

82.  What  is.— The  testator  by  his  will  lefn, 
the  defendant  hia  farm  on  the  north  siiieoiiln 
River  Rouge,  and  referred  to  him  in  tli(Mvillii 
his  universal  legatee,  and  in  sucli  (.•aiiacitvil,. 
plaintiff  brought  action  against  him  fof  ,|,, 
amount  of  a  debt  due  him  by  the  testator  arf 
del(?ndant  claimed  that,  besides  the  pniperivlej 
to  him  under  the  will,  the  testator  haj  kfi'm 
perty  also  which  he  possessed  on  llip  otla-rsij,  j 
of  the  River  Rouge— Held,  that  as  the  plaintif 
had  failed  to  prove  that  the  testator  ohupJ  m 
other  property  berides  that  left  to(li.l|.||,iaiii,il„t 
the  latter  must  be  regarded  as  the  s|ici'ial  le'ratee 
of  the  testator,  and  that,  notwithsiiuiilin^' ili'tK. 
ference  to  him  in  the  will  as  univcisaflcjaw 
anil  the  defendant  had  n"l-'>ii,.iit  acconlW 
McMartin  v.  Gareau,  1 !  -'SG,  S.C.  hi:' 

ct.i  C.  C. 

XIV.  What  is. 

83.  The   testator  after  making  Iiiswilldw 
and    handeil  to  plaintiff'   through    liis  ijrivaii  I 
.secretary  a  cheque  tor  $1,000,  and  to  an  acMs 
brought  for  the  amount  the  ilcfi'mlaiu  pleaW 
that  the  testator   had  never  ahereii  or  ivvukfj 
his  will  made  some  six  months  prcviuiislv;  dm 
no  consiileraticn  whatever  had   liccn  fiiven  for 
the  cheque,  and  that  when  it  was  gin-iiiotli( 
plaintiff,  the  dunor  was  laboring  iindor  ili-ca-eof 
llie  brain  and  was  not  of  dis|Hi>iiifi  miIikI  and 
mewwvy—Held,  conffrming  the  jiidgnuiitofllie 
court  below,  that  the  che(|ne  in  i|m'stiun  «asj 
beque.st  or  legacy,  in  the  iiatiir,'  ofacMM,lo 
plaintiff,  and  in  so  far  revoked  the  will  of  tit 
testator,  and    was   perfectly  valid  in  laiv.   (¥ 
rille  et  al.  es  ipial.  &  Flaiiamni.  8  I.  C.  J.  225 
&  14  L.  C.  R.  328,  Q.  B.  1804 ;  840  C  C. 

LEGATE  KS. 

1.  Death  of,  84. 

II.   FtllfClART,  85. 

IIL  LiAiiii.iTY  OK,  86,  87. 

IV.  Residuary,  88, 

V.  RlOHTS  OF,  89. 

VI.  Status  of,  90. 

I.  Death  OF. 

84.  An  opposition  for  the  amount  ofa  lejxp 
out  of  the  proceeds  of  the  sale  of  a  farm  wbicli 
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or  the  presumption  is  thati. 
ount  of  the  bequest  to  be  J 
)n   of   tlie  debt.    MacLm 
C\L.J.  62,S.C.  18G5.        ■ 

B  OF. 

!V  ofan  annual  ront  ,i /ifr, 
h  declared  unattaelmlile  bvik.' 
tranfiterred  by  the  Icpitfe's 

g  alienated  the  rent,  cunno'tJM 
Hion  of  the  aheniuiun  on  tl. 
unattachable    or   aiinienia,', 
bequest.     Bcrliiiyuet  v.  ;',»ii  I 

Dufresnay  et  al.,  aU,L.3«i,'i 


lAl. 

The  testator  by  liis  will  lefu,  I 

farm  on  tlie  iiortli  side  of  il. 

referred  to  him  in  the  willi 

itee,  and  in  sucli  c'!i|,aimvit. 

action   against  hini   for  ii,, 

due  him    by  the  lestator.acj 

i  that,  besides  the  pioptrtvli 

will,  the  testator  ha.l  left"pj^ 

he  possessed  on  tiio  oiljersij, 

i<i—Held,  that  as  lliuhiainiif 

ive  that  the  testalor  ouiu.]  jj 

■ides  that  left  todoleiHliim  ilm 

:  regarded  as  iJK.s|,(.ei,illej;at« 

d  that,  not\vit|istaiiiliii;;ili'ft(-  j 

the  will  as  iiiiivi'r.-aflcgawf, 

It  had  ji'd-rtiuMit   ai'cur.|fiialv' 

eau,l\  2ri(i,  S.C.  |,«5;.'| 


)r  after  making  liis  will  dw 
ilaintill'  tlirongli  his  jjJvaK 
e  tor  $1,000,  an.l  to  an  aciioi  j 
■mount  the  (IfCcmlaiit  pleajel  | 
bad  never  aluTcd  orr.vukej 
e  six  months  [irfviuuslv;  iliai 
vhatever  haii   lii-en  j:iven 

hut  when  it  uas  given  lotke 
'was  lalioring  iiiiiiei'ili«ea-eof 
I  not  of  dis|Mi>iii{;  iiiilnl  sd 
onfirniing  the  jiulgimiilufite 
the  clie(|ue  in  rjiiestiuii  ivasi 

in  the  nalun'  ofa  unlicil,  lo 
I  far  revoked  the  will  oftk 

perfectly  valid  in  law.  01 
'■  &  Flaiiaqaii,  H  L.  C.  J.ffi  1 

Q.  B.  IH04;  840  CC. 
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lad  belonged  to  the  testator  was  contested  on 
ftne  ground  that  the  opposant  was  dead  l«fore 
She  teataior— ZfeW,  that  it  was  the  duty  of  the 
bppoiant  to  establish  her  existence.  Bonacina 
h  Mcintosh,  11  L.  C.  R.  327,  Q.  B.  \m. 

II.  FlDCCUBT. 


to 


85.  A  testator  may  will  his  prooertv 
fcucmry  legatees  or  trustees,  to  be  by  tren,  ap- 
plied to  the  establishment  of  a  public  library  ami 
liews-room,  under  the  administration  and  control 
Wa  corporation  not  yet  in  esse,  but  to  be  formed 
for  that  purpose  ^r^ser  &  Abbott  et  al.,  15 
,.  L.  J.  1 17,  6.  0.  &  6  R.  L.  365  &  20  L  O    I 

^,P.C.1874i838&869C.C.      '^''"^•^•J- 

m.  LlABIMTT  OF. 

K  universal  legatee  cannot  refuse  to  pav 
jarticulur  egacies  under  pretext  of  the  insutfi"- 
fciency  ol  the  immoveable  property,  if  he  has 
%  rendered  an  account  of  the  estate  or  offered 
)  give  up  the  same,  and  he  may  in  such  case 
ecoiideinned  to  the  payment  of  such  legacies 
in^lividiially  .ind  in  his  own  name.  Lemir  & 
Uamdm  et  al.,  .H  L.  C.  R.  13.3,  8.  0.  1852  ;  880 

87.  Action  was  brought  against  the  defendant 
t  tutrix  to  the  universal  legatee  of  the  deceased 
ftj- a  person  olaiining  to  have  been  married  to 
Heceased,  and  to  be  entitled  to  her  share  of  the 
fcoiiimumty  .-m,!  it  was  proved  that  the  person 
|»liom  he  defendant  repre.sented  was  not  a  iini- 
•erjal  egatee,  but  only  a  particular  legatee— 
hh,\.\vM  the  action  was  wrongly  brought,  and 
must  t*dismisse,i  on  that  ground  alone.  Fisher 
\Gamu,  14  L,  C.  R.  372,  S.  C.  &  Q.  B.  1864 

IV.  Residuary. 


83.  The  plaintifts,  or  one  of  them,  the  dau<rhter 
|>f  the  testator,  named  by  his  will  resid^Iiarv 
legatee,  brought  action  to  compel  the  Bank  of 
pClreal  to  transmit  to  her  fifivthree  shares  o f 
Wmk  of  the  sttid  bank,  standing  in  the  tmnk 
hiMenn  the  name  of  Sir  George^Simp  on  a 
ID  mean  hnlayson,  executors  of  the' will  of 
Alan  .Mol  onnell,  ..nd  for  the  amount  of  livT 
gendspavableon  the  first  of  December-//,/, 

pat  Mich  legatee  was  seized  w  th  tlie  estate  o f 
Pe  testator  after  the  death  of  his  executors  L° 
K;e„,„led  ,0  recover  the  bank  stock  so  held  "v 
fa  and  also  the  dividends  on  the  stock    a  ^^ 
[1^  that  such  resKlnary  legatee  was  entitled   o 

fc     iorr.°'  ""'.''•'«'-*-'^.  '"^^ing  made  a  de 

pa  ion  ot   transmission     as    heiress-at  law 

Nhterand  universal  legateeof  he   fa,  h       ad 

>l;aving  from  the  death  of  the  execu to™  H  ^ 

'  ^  1864    '^'■^'""''"  «<  «'-.  14  L.  C.  R.  482, 
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VI.  Status  of, 

of  the  DmnTr*,.  "."'^ersal  legatee  in  possession 
personal ry^orV'''''"'''  ^-^''^'-''^ing  ag'ainst  him 

to  be  resardpyt  J  ■'  ,  ''^  *'°"''^  "o^  c'a'm 
periv  irf  t  '  c  "  'T  '^^''■«'«'"- of  the  pro- 
UrdLnce  of-l«!?''  P^  ^^''  '*"'  '=''""^«   ^^  the 

LEGISLATIVE  COUNCIL. 

I.  BREACit  OF  Privilege  of,  91 

n.   LlAHlI.ITV  OF  ME.MBERS,  92. 

I.  Breach  of  Privilege  of. 

tuH'ti^l  *.  V"^."'""  'or  ''«l«'as  corpus-//eW. 
ttmt  t  e  Legislative  Council  had  a  riihttocom: 

defePf  ,  r  '  "^  the  court  would  not  notice  any 
o£e  aftr"""'°'  «"'»""""''"t  for  such  a? 
478,K.B  1832      ■'""°"-     ""''^  '""i'"   »•   «• 

n.  Liability  of  Members  of. 

a  me' ,/ber'of  It'  i  ^""?"'''  ^T  ^'"""J-''"  '^K«i"«t 
sat   a  ,    vn,     ''^  L''K!^lative  Council  for  having 
sat   and  voted    therein    with,)ut  possessi,„r  ,hS 
p  operty  qualification    renm.ed    bv  law-//./ 
that  the  penalty  imposed   ,,,  C.  S.  C.  can  "did 

p  peity,  bu  only  where  tlu  election  oft!  e  ner- 
■son  thus  sit(in.„.as  radi,,.allv  null.  }fo  Jel. 
Cruevremont,  5  L.  C.  J.  113,  S.  C.  1801. 

LEGISLATUEE. 

r.  .Vcts  o.-,  see  ACT.S  OF  PAHLIAMEXT. 

}}■  ^-oN'TEMi.T  OF,  see  CONTKMPT. 

in.  Ji-Kisi)icTio\  OF,  .lee  JURISDICTION 


LEGISLATURE  OF  CANADA. 

L  Powers  of,  sec  ACTS  OF  PARLIAMENT. 


LEGISLATURE  OF  QUEBEC. 
I.  Powers  of. 


n  for  the  amoiuitofa  leracr 
of  the  sale  of  a  farm  ifliicl 


V.  Rights  of. 

ipaiirrf  'fg^f^«e..nnot  claim  from  a 

i  c      i'./r"'-'  ^^'^  olyot  of  the  particular 
Ij^j^'J  •   A'%  V.  Hoss  et  al.,  5  R.  L.  453,  S  C 


oxSid     !  ^"'•"  °''  "'^  C""<->'lian  Legislature 
extend   t.,    foreigners    within    its    juri^liction 
li.^^'"'''"""  '"  '-''  10  L.  C.  R.  445,  V.  A.  c 
94.  Tjie  appellants,  a  society,  bein^  in  evtrpm.* 

SovinoLl'r'''"!'?'^'"^'''  ^^"'''"-f  an  ac   of  ,": 

l^rovincial  Legislature  for  their  relief   bv  wl-  ,  if 

they  were  empowered  to  pav  to  tl       e  L  'lin 

the  capita    sum  nf  Vionn  ;„'    i  "^-pou'lent 

benefit  of  7/fi,°    T     ,  '    "   P''*^'^  "^  a  weekly 


t 


t:    r    {V 
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|°«0,'  °J,P\\l^}^  natu"^-  L' Union  St.  Jacques 
&  HeUsle,  20  r..  C.  J.  29,  P.  C.  1874. 

95.  The  Lc^i-latiire  of  Queliec  has  power  to 
provKlp  procedure  for  tlie  enforcement  of  penal 
Ptatntes  enacle.l  within  it*  lowers,  and  s-eli 
statutes  are  not  part  of  the  cnnii.ial  law  as  con- 
ten.platP<J    ,y  the  Hritish  North  America  Act. 

ri'.''  ¥„P''>tWi,  IT  L.  C.  J.  .%2,  Q.  B.  1873. 

.Hp  1  he  power  conferred  on  the  Le-'islature  of 
guebec  by  the  British  North  America' Act  toim- 
po-e  the  penally  of  tine  or  imprisonment  does 
not  restrict  the  LeRiHJalure  of  Quebec  to  the 
e.xerci8e  of  only  one  of  the.«e  motles  of  punish- 
nient  at  a  time  bv  any  particular  act.  lb.  &  18 
L.C.J.  119,  S.  C.  187.S. 

97.  The  Lesislature  of  Quebec  has  power  to 
compel  the  attendance  of  witnesses  before  it, 
an  I  inay  order  a  witness  to  be  taken  into  cus- 
tody by  the  sergeant  at-anns  if  he  refuse  to 
L  c"  I  2io"  J"  r""°"*"''*    ^«n«ereau  exp.,  19 

98.  But  the  Legislature  of  Quel)ec  has  not  the 
power  to  order  the  arrest  of  any  one  for  con  tempt 


•  ^  ,.  V  ■•■■■=''"'  ■•".>  "in-  lurcuniempt. 

Co//^cj;«.,  C  H.L.  582,  Q.B.  1875. 

99.  The  Quebec  Siatute  33  Vic.  cap.  5  is 
within  the  powers  of  the  Quebec  Legislature. 

ilif  .m"  ";/'•'  '"  ^'-  ^-  ^-  -'0,  Q.B.  1875. 

100.  J  he  Legislature  cannot,  by  an  act  of 
interpretation,  restrict  future  legislation  to  any 
pai;tioular  form  or  mode,  and  therefore  the 
articles  ot  the  Civil  Code  and  Code  of  Procedure 
may  be  atlected  or  repealed  bv  subsequent 
legislation,  without  expre.sa  mention  being  made 
Of  the  articles  so  affected,  notwithstanding  the 
provi.sions  of  the  statute  Q.  31  Vic.  cap.  7,  sec. 
10     Jirossnit  &  l\ircot,  20  L.  C  J.  141,  Q.  B. 

LEGITIM— <See  SUCCESSION. 
LESION— ^See  SALE,  Rescission  of. 

LESSOR  AND  LESSEE. 
I.  Action  kor  Repairs,  101. 
IL  Action  in  Ejkctment,  102,  103. 
Iir.  Action  to  Rescind  Lease,  104,  105 

IV.  Action  Under  the  Act,  lOG. 

V.  E.IECTMENT,  107. 

iMytrllx?'^""''^"^''  '"  ^^^^^  °^'  «««  JURIS- 
Dl  CI  1  (J  N . 

y^I-  I-IABIMTY  FOR  REPAIRS  CaUSED  BY  FiRE, 
108. 

VIIL  Liabiutv  of  Lessee,  109-116. 

IX.  Liability  of  Lessor,  117-119 

X.  Notice  to  Quit,  120,  121. 

XI.  Privilege  of  Lessor,  122-130. 
Xir.  Proceedinos  Under  the  Act,  131, 
XIIL  Resiliation  of  Lease,  132,  1.33. 

XIV.  Rights  op  Lfssee,  134-151. 

XV.  RioHTs  OK  Lessor,  152-188. 

XVI.  Si'ji-Lease,  189-202. 

XVII.  ('ninhahitable  Premises. 
What  are,  203-205. 

XVIII.  Verbal  Lease,  206. 

♦h«  ^^  5»^'*  ""*''•  *'.  al'Mmes.  eommit  and  compel 
tie  attendance  or  production  before  nuch  house,  or 
?SS  fu.  *"y  "o'»'"l«ee  thereof,  of  such  persons,  papers 
^f?,.-  '"^  j"i'.!?*y  ''^®"'  necessary  for  any  of  Ito  pro- 
oeedings  and  dellljerations.    Q.  33  Vic.  cap.  6,  sec  2 
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I.  Action  for  Repairs. 

101.  The  lessee- of  a  house  brought  actios 
against  a  person  who  had  become  i,ror,ri.to 
during  the  existence  of  the  lease  to  C(.iii|,;.|  |ii„ 
to  make  repairs— //eid,  confirming  the  iii,j.-,iiet. 
ot  the  court  below,  that  the  action  was  rMit'J 
brought  against  the  defendant,  altluni-li  lio\si 
not  the  immediate  lessor.  Sadie  k  'CwtSb 
e<ai.,2L.C.L.J.  251,Q.  B.  18GG.  ' 

II.  Action  in  Ejectment. 

102.  An  action  in  ejectment  lies  ai-ainfio 
insolvent  and  his  assignee  to  obtain  m«e«iioj 
of  the  premises,  the  lease  of  which  expired  l*. 
fore  the  assignment,  and  the  Superior  Court  ij  I 
proiwrly  seized  of  such  case  by  writ  of  sununoii. 
notwithstanding  sec.  50  of  the  Insolvent  Act^if 
18(59.  The  Fraser  Institute  v.  Mocrc  et  al  U 
L.C.J.  1,33,  S.C.  1875;  Ins.  Act.  l><75,wffi 

103.  A  writ  of  ejectment  need  not  he  ^mulli 
styled  such,  and  an  order  to  appear  on  lliereluri 
day  IS  siittloieut  without  saying  "  at  noon" m 
that  day.    lb. 

III.  Action  to  Rescind  Lease. 

104.  There  must  be  a  legal  procofls  bv  a  le'M 
against  a  lessor,  or  order  obtained  (,v  such  ]e>m 
against  such  lessor,  to  enable  the  lessee  lo 
obtain  the  rescission  of  the  lease,  bv  reason  of 
the  insufHciency  of  the  premises,  and  ly  rea^cD 
of  the  premises  being  out  of  repair  mid  iioim 
tenantable  order.  Boxdanqer  v.  Dnutre  1  L  f  I 
R.393,  S.C.  1851.  ^  ""f,ii..U 

105.  In  an  action  to  rescind  a  lease— M, 
that  the  action  was  properly  brought  under  iIk' 
Lessor  and  Lessee  Act,  though  not  coupled itiili 
any  demand  for  damages  or  for  rent,  and  thui 
the  jurisdiction  of  the  court  would  liedcterinineS 
by  the  annual  rent  of  the  premise')  ffiio  i 
Goudreault,  14  L.  C.  R.  202,  S.  C.  1864, 

IV.  Action  Under  the  Act. 

106.  An  action  for  the  recovery  of  rent onlt  I 
does  not  fall  within  the  operation  of  the  siatnii 
concerning  lessors  and  lessees,  but  nmst  liepro> 
oeeded  with  in  the  ordinary  course.  Wamm 
&  Bicker  et  al.,  U  L.  C.  R,  102,  Q,  B.  ISM; 
8V3  C.  C.  P.  ' 

V.  Ejectment. 

107.  In  an  action  for  ejectment  on  accouniof  | 
the  house  being  used  for  iniinoral  purpose!, 
where  the  defendant  answered  hv  perpeid 
exception  that  it  bail  been  used  fo'r  tlie  .same 
purpose  by  the  plaintifF  herself  previous  to  ihe 
lease  in  question,  and  that  at  the  time  the  sail 
lease  was  agreed  to,  it  was  nmlerstood  belwi 
them  that  the  defisndant  sliouhj  continue  to 
use  it  for  that  purpose — Held,  to  be  contrar;io 
good  morals,  and  no  ground  of  e.tceplioii  lo 
the  plaintiff's  action.  Guy  v.  Goudrea«lt,H 
L.  C.  R.  225,  S.  C.  1864;  1624  C  C 


VII. 
Fire. 


Liability    for    Kepairs  Cai'sbd  hi 


108.  Where  a  fire  occurring  during  the eiiit- 
ence  of  a  lease  renders  the  premises  teraportril; 
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Repairs, 

ee-of  a  house  bronglif  actios 
wlio  had  bvconie  pnitiri^n 
riceo(  the  lease  to  cuinpfl  hin 
■Held,  confirniinptlu'jii,igii,f5, 
>w,  lliat  the  action  was  riKliili 
lie  defemJant,  alth(iii;.'li  heui 
te  JesHor.     Hache  k  Cuunill, 

r.  251,  Q.  B.  im. 

Ejectment. 

I  in  ejectment  lies  n;jainsii 
'  assignee  to  obiuin  ixwscjfios 
he  lease  of  which  expired  l«. 
;nt,  and  the  Siipericir  Court  ii 
'  such  case  by  writ  of  suniiiioD!, 
fee.  50  of  the  Insolvent  Acl-^  | 
sc  Inslitute  v.  Mocre  d  «/,,  ij 
1875;  Ins.  Act.  lK75,  sec.ijj, 
'jectnieiit  need  not  he  sjieciallr 
m  order  to  appouron  tliereturi 
without  saying  "at  noon "m 


Re.scikd  Lease. 

't  be  a  legal  process  by  a  le«j(( 
r  order  obtained  liv  siich  lew 
'or,  to  enable  the  lessee  lo 
lion  of  the  lease,  hv  rea.soii  of 
if  the  premises,  ami  bv  rewi 
)eingout  of  repair  nn'il  iiotii 
Boulanger  v.  Doutre,  I  L.  C. 

ion  to  rescind  a  lease— M, 
a  properly  bronj,'lit  under  tli( 

At-t,  though  notc^ii.pleiliriili 
laniages  or  for  rent,  and  tkl 
the  court  wouM  licdeterminftl 
nt  of  the  premises.    Gm  v.  i 

C.  R.  202,  S.  C.I864,         ' 

DER  THE  Act. 

for  the  recovery  of  rent  onlr 
n  the  operation  of  the  slattili 
and  les.sees,  bnt  iiuist  tiepw- 
ordinary  course.  Wrnqms 
.3  L.  C.  R.  102,  Q.B.  M; 


1  for  ejectment  on  account  of 
used  for  immoral  purposes, 
lant  an.swered  hy  perpetusi 
had  been  iiseii  for  the  Mini 
intiflf' herself  previous  to  tie 
ind  that  at  the  time  tiie  saii 
),  it  was  understood  betWD 
'fendant  should  continue  to 
•088 — Held,  to  be  contrary  to 
no  ground  of  exception  to 
m.  Guy  V.  Goudreaull,  U 
1864;  1624  C.  C. 

FOR      HePAIHS    CiCSBD 


e  occurring  during  theeiiit- 
lersthe  premises  temporsrilf 
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jmnhabilable,  but  does  not  totally  destroy  them 
le  tenant  IS  entitled  to  hold  possession  and  to' 
IsuMie  occupation  of  the  premises  as  soon  as 
fcpaired;  but  though  the  tenant  be  bound  hv 
le  lett.«e  to  make  all  repairs  himself,  he  is 
bt  bound  to  repair  the  premises  if  seriously  dam- 

S^.^n^uTi.,*"'""*^*  *  ^'"^^'''■>  ^  ^-  0. 1..  J 

i,  V.  D.  Inn  I, 

\  \'IU.  Liability  of  Le.ssee. 

hOI).  A  les.see  who  has    paid  his   rent  in  ad- 
to  his  lessor  will   be  compelled   to  nay  a 

Kond  tune  to  the  purchaser  if,  before  the   ex- 
Irationofthe   lejise,   the  property  is  judicially 
Hart  V.  Bourgette,  2  Key.  de  Le<».  33 
J,  B.  1846.  °        ' 

[110.  A  lessee  is  not  bound  to  have  in  the 
buse  more  than  sulfioient  moveables  to  secure 
be  rent  ol  one  term  of  his  lease.  Garfau  v 
fmlU  L  C.  J.  267.  C.  C.  1870;  1624  0    C "  I 

1111.  In  order  to  destroy  the  presumption  de- 
sired in  article  1629  of  the  Civil  Code  it  is  not ' 
ilficient  for  a  tenant   to  show  that  he  acted 
^tli  tiecare  of  a  prudent  ailministrator,  and 
••at  the  fire  which    destroyed    the    premises 

wdcoiihlnot  be  accounted  for,  he  mu.it  show 
tiie  fire  originated,  and    that  it  ori-rinated 
lout  his  fault,     r/ie  Seminary  of  Quebec  v 
torim,  I  Q.  L.  K.  185,  S.  C.  1876.  ''  ^ 

1112.  A  tenatit  IS  respjnsible  for  the  destruc 
■oil  by  hre  ol  leased    premises  through    the 

t"rl''l"  n  TJ*",'"'  *'°-  ^"''  "■  foxier,  15 
.C  ./  1,^  S.  C.  K.  1871 ;  1054  &  1628  C.  C. 

Ill>i,  AmiinsuclicasetheonM,»p/-o6rtm/?  is  on 

|e  tenant  to  prove  that  the  fire   was   not  the 

suit  ofne.'hgence  on  the  part  of  his  servants 

ill  Cl639Tc!'''"'"''''^''''"'^"-"■ 
l  114  But  no  presumption  that  a  fire  has  been 
fuseJ  by  the  les.see  or  his  servants  arises  from 
te  fact  that  he  occupied  part  of  the  building 
fctroyed  while  the  remainder  was  occupied  by 
le  lessor  himself.    lb.  &  16  L.  C.  J.  113,  Q.  b^ 

1 115,  An  employee  occupying  premises  belong- 
|gto„,, employer  and  as  part  consideration  for 
|8  wvices  ,s  liable  to  ejectment  under  the 
K  and  Lessee  Act,  so 'soon  as  he  ceases  to 
rj;,"rt,^"!f'°y/f'';e  owner  of  the  house. 
I  V^*7'1^,^'C.J-42,S.C.R.  1871. 
lib.  Wiiere  leased  premises  have  been  injured 
Jes  roved  by  fire  the  legal    presumpti,  u    i 

'  D^^   0    he  f *"'':'  by  neglect  or  default  on 
par  ol  the  tenant,  or  those  for  whom  he    is 
)mm\>k    unless    the    contrary    is      rove, 
^P'«v.  McKumon,  17  L.  C.  J.  54,  S  'c    R 
lltZl  '■  ^'^'^h^'^'   19  L-  C.  J    181 
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et  al. 


lessor  is  responsible     Sarhe  &  CourMle 

'1   |J.  L..  ,J.   119,  Q     JJ     J^(;y_ 

tifr'.tp^nT'  ".,""!'*'  w^-^'le'i^wl  and  the  plain- 

.*?    "      Vi  ^^"^  f'""  'Inniages  caused  by   water 

S"'tl  u  H,'?'!  ""  «-l-.^fom  those  ibovr- 
that  tl  en,  '*'''"'  '"V  '""  --esponsible,  and 
a"anshi^    •'"'"""  ^^'''"''  ^'^"•'"   '>e    brought 

„amst    him   on  account  thereof  woiihi    be   an 

CH  sTJ"tbo"r'''';r''  ■■"'"•  '"  -'^-  'l-esul,  le,ssoe 

si:^ii'L!c:'if325:aT'&  ^"^'^-^ 

X.  Notice  to  Quit. 

made-^i/-,.  /  H  °'-''"-^:««" ''"""-'"■«  Iri  I  been 
maae— «,■;(/,    that  the  iiidgincnt  coiiM    not    Kp 

I  ZT:.f  ,r- ""^^  ""' r^'' o'/arrhal'  otic  , 
iiie    lea,se    being  a    verbal    one.     Mnlleur    y 

c  aiming  that  the  lease  between  them  had  ex- 
pired, and  the  defen,lant  continued  in  oc'uoa- 
tion  apinst  „s,  the  plaintiffs  wishes    anH^he 

otice,  the  lease  being  a  verbal  ow-Hehl  that 
where  the  term  was  agreed  upon  the  le"e  ceased 

n'Tjt  Ji"'""'  "'  "^'  "''Piralion  of      ,  t  ter m 
Huoi  &  Ganiean,  2  Q.  L.  li.  87,  C.  C.  1876. 

Xr.    PKIVII.EdE  OF  Le.S.SOB. 


«ult  ofne.digence-  '>iVhe"paft'of  hrs%;V"ants  |  j,J,?Ljrr'./^?J'''''°"-  1""^  i''"^"^"'    '""''^•-  <» 
-' for«"   ,!  I  'f''''*''/^"*  by  a  land  loni,  but  be- 

fore the  day  of  sale  the  money  was  paid  in  and 
de,»sied    into  court,   and  anothe     ere  itor   by 

rlliiJ  ,""'   "■■""'"'   "'at   the    landlord's 

s^-'^^rL?'^"''-)  'o  the  proceeds  of"the 
niisse,/  ns  It.i  '*"  opposition    must  be  dis- 

TJH,  ,       "'°"''>'  pi*"'  representeil  the  eoods 

seized,    and  were  the  Tandlord's  pled-e    fbr    his 

process  of  saisie  gagerie  seized,,   o?  the   wLr^f 

iiit  (leiendant   pleaded  payment,    and   a   fhirrl 
r-\"f/-'-'l'. claiming  the  bricks,  etc  ,^'as 

ou  an  tl.i  f  •'■'  "^  P^y^'"^  ^vas  not  made 
out,  and  that  seizure  of  the  bricks  ete  was 
good,  as  be  ng  subject  by  law  to  tl  e  "pr  wC  of 

k  P    a"n  rnlae:  .T' I  '*'"'  •  -^«''an,/?se  sto' ed 
Kepi  and  placed  for  deposit  and  sale   nnor,    iUn 

.  I -24.  The  pt>r8onal  etfects  of  the  defendanf  h^ 
>ng  seized  and  sold,  the  opposant.  hi  £  lord 
whose  premises  he  had  occupied  Iron.  tloS 
nL  ^l  i°i  '"*^'i"'«^  of  seizure,  claimed  to  be 
collocated  by  privilege  for  the  quarter's  ren  then 
about  to  expire,  and  for  the  th'reeotler  quarters 
of  the  yean  wh.ch  wo,,ld  b.  -„„e  due  on 'the  first 
;^'„"§-^«W.  that  his  privilege  ex- 
as  claimed. 


|K.  Lubiutt  of  Lrssor. 

'.The  allegation  that  the  lessor  was  not 
lodelivertTie  premises  leased  on   acco  n 
tor  unju«t  and  violent  detention  by  a   lessee 

Vit;7&adrbrth''"P'-^'°^°^  ^   or  the  year, -« 


'       MM 


i^        fl 


1    ts' 


'  !*,     I 
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'HI 


Earl  et  al  v.  Casey  &  Boisseau,  4  L.  C.  R.  30, 
S.  C.  &  4  L.  C.  R.  466,  Q.  B.  1856. 

125.  Held,  in  an  action  under  a  lease,  tiiattlie 
lessor  Imd  tlie  riglit  to  cause  the  efiects  of 
the  leasee  upon  wliich  he  had  acquired  a 
lien  or  privilege,  and  which  were  removed  from 
the  premises  leased,  to  be  atlaclied  by  saiaie 
gagerie  par  droit  de  suite,  and  that,  as  well  for 
the  rent  due  as  for  the  rent  to  accrue  therealler. 
Aylwin  et  al  &  GiUoran,  4  L.  C.  R.  360,  O.  B. 
1854.  ' 

126.  Where  the  lessor  seized  goods  belonging 
to  a  third  par;y  which  were  temporarily  stored  on 
the  premises,  and  the  seizure  was  for  rent  which 
had  l)ecoinc  due  before  tlic  goods  were  so  de- 
posited, and  the  place  in  whicli  they  were  seized 
was  used  as  a  bonded  warehouse',  which  was 
not  suppt)seil  to  be  entirely  furnished  with 
goods  belonging  to  the  lessee— Held,  on  appeal 
from  the  Circuit  Court,  that  the  privilege 
granted  to  the  lessor  by  the  161st  art.  of  the 
Custom  of  Paris,  over  moveables  found  in  the 
premises  leased  by  them,  is  founded  on  the 
presumption  that  such  moveables  were  the  pro- 
perty of  the  lessee,  and  did  not  e.xtend  to  such 

foals  as  the  lessor  nmst  hoye  known  did  not 
elong  to  the  les.-ee.  EfisO/  &  Les  Curg  et  Mar- 
gniUiers  de  V(Euvre  et  Fahriqiie  de  la  I'aroisse 
de  Montreal,  12  L.  C.  J.  1 1,  Q.  B.,  3  C  L.  J.  125 
&17L.C.  K.  418,  Q.  B.  1H67;  1622  CC. 

127.  The  lessor's  privilege  does  not  extend  to 
goods  stored  in  the  jiremises  under  an  armnge- 
nient  with  the  lessee,  except  I'nr  the  amount  of 
storage  which  remains  due  under  such  arriin"e- 
nient.  Rennud  et  al  A:  Hood,  12  L.  C.  J.  197, 
Q.  B.  1868;  lti21  &  1639  C.  C. 

128.  A  landlord's  privilege  on  the  effects  in 
the  premises  leased  will  not' prevent  the  sale  of 
the  ertects  to  a  third  party,  even  when  rent  is 
due,  uiiless  the  landlord  seizes  and  prosecutes 
the  seizure  to  judgment.  Arvhihald  et  al.  v. 
S/iaw  it  MtDoHuldet  vir,  14  L.  C.  J.  277,  C  C. 
1869;  611)  C.  C. 

129.  Where  goo<ls  which  had  been  sold  at  a 
judicial  sale  were  ullowetl  by  the  purclins  er  to 
remain  in  the  building  in  which  they  were  sold 
as  part  of  the  luniiiure  thereol— 7W(/,  that  they 
were  subject  to  the  landlord's  privilege  for  rent. 
Lereim  v.  Luhelle,  16  L-  C.  J.  54,  8.  C.  1872  ; 
1622  c.j;. 

130.  The  privilege  of  the  lessor  extends  to 
the  moveable  property  of  the  sub-tenant,  the 
same  as  the  moveable  property  of  tlie  tenant 
himself,  if  the  lessee  was  foiliidden  by  the  lease 
to  sublet  the  property.  Arnoldi  et  (d.  &  Grimurd 
<k  Bohw,  5  11.  L.  748,  C  C.  1874  ;  1021,  1638 
&  1639  C.  C 

i'll.  Proceeding.s  Under  the  Act. 

131.  Proceedings  under  the  Lessor  and  Lessee 
Act  do  not  apply  to  emphyteutic  leases.  Lepiiie 
&  The  Jacques  Cartier  Permanent  Buildinq  So- 
ciety, 20  L.  C.  J.  300,  Q.  B.  1876. 


XIIT.  Resih  vtion  of  Lease,  see  LEASE. 

l-'^2.  The  occasion  of  nn  innnd.ition  of  the  pre- 
mises is  not  a  cause  of  resiliation  of  the  lea«e. 
Motz  v.  Houston,  2  Rev.  de  Leg.  440,  K  B 
1817;  1612  CC. 

1.33.  Where  the  defendant,  the  lessee  of  the 


house,  was  proved  to  be  a  kept  mistress  niilmi 
the  knowlege  of  the  plaintiff  wlien  he  leasdl 
the  house,  and  had  also  another  woman  lini, 
with  her  under  the  same  circumslanccH-M 
to  be  a  cause  of  resiliation  of  the  lease.  Btit, 
dry  V.  Champagne,  12  L,  C.  J.  288,  S.  C.  I«. 
1624  C.  C. 

XIV.  Rights  OF  Lessee. 

134.  Where  there  is  a  covenant  by  tlie  le^e,  i 
to   make  all  repairs  grosses  et  meni'ie.f,  an,]  ttj 
house  leased  was  burnt— //sir/,  that  the  tcnaji  I 
was  not  entitled  to  anv  diminution  of  tin-  rer| 
Rex  V.  Smith,  2  Rev.  lie  Leg.  440,  K.  ]!.  i«i;,"' 

135.  II  the  tenant  quits  tiie  premises  fur  la,. , 
fill  cause,  e.g.,  because  for  want  ul  icpnirMlif? 
are  no  longer  inhabitable,  be  isresDonsiblecBl't  | 
for    the  rent  accrued  during   his  (leuiiiiaui,! 
Wurtele  V.  Brazier,  2  Rev.  de  Leg.  Un.  K  B 
1818. 

130.  If  a  landlord  by  necessary  lepai;- of 
his  premises  disturbs  his  tenant  i'n  tlie  ii>*  o/ 1 
them,  no  action  of  damages  can, on  iliaiiiawjiii, 
be  maintained  by  the  tenant,  but  tiie  lamlM  ' 
cannot  recover  rent  for  the  tinieoccii|iipii  inmai. 
ing  the  repairs.  Groves  v.  Seoll  ic  e  nnin] 
Rev.  de  Leg.  K.  B.  1801. 

137.  A  tenant  cannot  maintain  action  njiaiiis  i 
his  landlord  for  damages  done  to  the  |irciiiise4i 
third  persons.     Hamilton  v.  li'llxmi,  2  liei'  ji 
Leg- 441,  K.  B.  1817. 

138.  A  lessee,  in  an  action  fur  rent  Irv  tU 
lessor,  cannot  put  the  plaintitl's  title  ;  '^.b. 
Htdlet  V.  Wright,  2  Rev.  de  Leg.  59,  K.  B  [£ 

139.  Where  the  plaintill  had  ac(|iiirei|  i:,e 
proiierty  leased  by  the  defendant  U-  |iiirliciilsr 
title,  and  brought  action  for  iiiiineiiiate  |.,vfj. 
sion,  and  the  (lefendant  pleaded  tliut  liii\iii»j 
lease  of  the  farm  in  question  fcir  live  vears,  ui 
unexpired,  ho  was  entitled  to  notice  iiulaltrtiisj 
the  29tli  June,  in  oraer  to  expel  liim  thai  vea;, 
and  that  having  done  the  wnik  nl' the  vear 
without  such  notice,  he  could  nut  be  eS|*W 
before  the  expiration  of  the  ciirreiH  vear,  an'l  lit 
action  was  di.-niissed.  Boucher  k  FunindA 
L.  ('.  J  269,  S.  C.  1S48;  liiOli  ,V  212s  (.'.  C, 

140.  The  plaintifl' brought  action  ii^'ainsl  ilif 
defendant  for  damages  resulting  ii'oiii  lliesalfof 
the  hou.se  during  the  pendency  of  the  li'j* 
whereby,  as  she  alleged,  the  lease  li*!  t«D 
broken,  and  she  was  obliged  to  leave  ihe  iwii* 
in  consequence  of  a  notice  to  that  ellict  fn^iiillK 
lessor— i/e/*/,  that  as  she  had  not  lieen  tiuMifii 
to  leave  by  tlie  new  proprietor,  that  the  aclioi 
could  not  be  maintained  agaiii-t  the  lessor,  ke 
having  no  authority  to  expel.  3-(;nid<  r. 
Hodffe,2  L-  C.  R.  447,  S.  C.  lsr)2;  KiiilC.C 

141.  The  lessee  of  land  caiiiiol  .set  iipis 
against  his  lessor,  plaintid'iii  a  petitory  aclioD, 
the  value  of  improvements  inmlc  liv  siicii  le-sd 
on  the  lan.l.  Peltier  v.  Larichdibe.'oL  CB. 
96,  S.  C.  1855;  1640  C.  C. 

142.  'J"he  tenant  sued  his  laiiillonlforilania»« 
caused  by  the  pulling  down  oftlie  wi/^c/Mwil 
by  onier  of  the  neighkioring  proprietor,  aiiJ  tli( 
defendant  brought  action  against  .siieh  pro- 
prietor en  garantie—Hcld,  that  as  the  lirfn- 
dandant  en  garantie  only  couhl  he  aivareof 
the  facts  which  occasioned  the  dainaw  aiiJ  ol 
whatever  defence  could  be  made  to  tlie  aciion, 
th.at  the  action  en  garantie  was  well  broiigli, 
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(1  to  be  a  kept  mistreiswiihoji 
f  (lie  plaintiff  wlien  lie  leasul 
at)  also  another  woiimn  livm; 
le  same  circnni8iaiKcn-M 
•esiliation  of  the  iciisf.  Bnit  I 
le,  12  L.C.J.  288,  S.  C.ljfJ 


>F  LZ,88EE. 

ere  is  a  covenant  liy  the  lfii.((  j 
iirH  j/rosKes  ei  mtme.-i,  m,,]  it, 
burnt— //«;(/,  timi  the  teuM  I 
o  any  diniinution  ni'  tl,,.  jfj, 
lev.  (le  Leg.  440,  K.  I!.  I'*!    ' 
int  quits  the  preniins  for  Ij,, 
ecause  for  want  ot icpuir* iIkj  I 
ahitabie,  lie  is  responsible  orifr  | 
urued   during    hi;*  (.ccii^iaiM 
er,  2  Rev.  de  Leg.  -Ud,  K.B  I 


lord  by 

turbs  his  tenanl  in  tlie  use  o(  I 


lecessarv 


repai.'s 


vll-, 


)y  nece 
his  tenn 
r damages  caii.un  ilmiiiwoaiii,  I 

'.he  tenant,  bill  ilie  iiiii,lii.p|  [ 
it  for  the  titneoccii|.i(.,|  in  nut. 

Groves  v.  Sr.ott  it,  e  nnitu''  I 
M80I. 

!annot  maintain  ai'tion  nptjit  I 
ftniage.s  done  to  llii'  |ir('iiii->>t,i  | 
^amillun  v.   Wilsmi,  : 
<U. 

in  an  action  fir  rpiit  liv 
It  the  plaintill's  tiik    ■  ', 
,2  Kev.de  L(V'.5;),  K.B 
e  plaintiH  hml   iiC(|uireil 
y  the  defendant  liy  piiriiciils.' 

action  fur  iniinciliiui'  |«.>fj. 
endant  |)lead('d  lliat  liiuiii^- j) 
in  question  ftir  live  year-,  vei  [ 

entitled  to  notice  nip'latfrliiu  | 

orilcr  to  expel  liim  tlmtyta:, 

done  the  wmk  dl'  the 'year  I 
ice,  he  coiiM  nut  ln'  a\iM  [ 
on  of  the  cnrrcni  yeiir,  ami  lie  I 
<8ed.     Boiir/icr  ^  Furnrnt,  1  [ 

ls48;l(iti:!\-212sC.C'. 
.itfbi'uuglit  iicliuii  ii;;iiiii<l  ilif  I 
I  ages  resu  1 1 1  ng  troni  1  lie  -ale  of  I 
!   the  pendency  nf  the  Id* 

alleged,   the  lease   had  been  I 
'as  obliged  to  leave  ilic  iiouse 
a  notice  to  thai  eilifl  I'ri'iiiilie 
t  as  she  had  iidt  Iwii  iiutilidi  ( 
w  proprietor,  that  the  acw 
itained  ngain-t  the  ie-wr,  le  | 
'itv   to    expel,     Mi-l!iHi\\)  r, 

447,  S.  C.  ls.'.2;l(!i;tC.C. 
)    of  hind    canriiil  .<ft  iipU  j 

plaintitl'  in  a  petitory  aolioi, 
)Vemenis  miidc  hy  Mich  \tm  j 
'ier  V.  Liirir/itliiit.uLCLi 
40  U.  C. 

sued  his  landlorilforiiaiiia»M  | 
ing  down  of  the  mitoytiiml 
ightioring  proprielur,  awl  lli« 
t  action  again.^t  such  pro- 
'ie—Hcld,  that  as  the  liife  1 
lUe  only  could  iie  awarfo/ 
ccasioned  the  ilaiiiiiw  an!  of  | 

could  be  made  to  tlieacliooi 
t  garantie  was  well  brongti,  j 


knd  that,  though  the  plaintiff  en  garantie  him- 
Selfnii|;ht  be  responsible  for  part  of  the  damages. 
Mmchio  &  Joseph,  3  L.    C.  J.  22K.    S    C 
1859. 

^  11,1.  But,  in  a  subsequent  case  of  the  same 
imd-Ueld,  overruling  the  above,  that  where 
io  mineceasarv  delay  or  neglect  could  be 
fcliargfii,  and  all  proper  precautions  had  been  ob- 
fcervcd  against  damage  and  inconvenience,  that 
bo  damages  could  be  recovered,  but  that  the 
lessee  would  be  entitled  to  a  diminution  of  rent 
Id  proportion  to  the  extent  and  duration  of  the' 
Incroachinent  on  his  rights.     Peck  & 


..  Harris,  fi 

X  Lyman  et  al.  &  Peck,  (i 
&12L.   C.  H,  355  &  368, 


C.  J.  206,  Q.  B 
L.C.J.  214,  Q.  B., 
B. 1862, 

144.  In  an  action  in  rescission  of  a  lease— 
ff<M,that  the  plaintiff,  the  lessee,  had  aright  to 
lave  the  lease  rescinded  in  default  of  the  pre- 
mises Iting  furnished  with  a  privy,  the  premises 
laving  become  unwholesome  without  it.    Lam- 
\(rt  &  Laframboise,  II  L,  C,  R.  16,  C,  C.  1860, 
]  145.  In  an  action  for  rent  due  under  a  nota- 
fial  lease— iTeW,  reversing  the  decision  of  the 
loiirt  below,  that  it  wa-  competent  for  the  lessee 
0  prove  that  the  lessor  did  not  give  him  posses- 
lion  of  the  premises  at  the  time  stated  in  the 
lease,  and  that  he  was  entitled  to  deduct  the 
laniages  suffered  by  them  in  consequence  there- 
bffroni  the  rent  due  under  the  lease,    Belleau 
\  Rtgina,  12  L.  C.  R.  40,  Q,  B.  1861 , 
14ti,  Action  was  brought  by  a  sub-tenant  for 
aniages  by  reason  of  the  place  not  being  wind  and 
►aler  tight,  and  action  en  garantie  was  brought 
bv  the  defendant  against  the  principal  lessor— 
B<M,  that  the  action  would  lie,  although  the 
lease  between  tiiem  contained  a  clause  that  the 
^Dant  should  not  sublet  without  the  consent  of 
k  lessor,  and  the  tenant,  notwithstanding,  had 
nblet  without  such  consent,  as  the  lessor  had 
fterwards  received  from  him  the  extra  premium 
fcf  insurance  caused  by  such  subletting,  the  sub- 
"mnt  being  a  tavern  keeper,  TUeberqe  v.  Hunt 
i  al..  II  L.  C.  R.  179,  C,  C.  1861.     "^ 
147.  The  plaintiffs,  having  leased  from   the 
iefendants  a  certain  store  which  formed  one  of 
^  block,  brought  action  to  set  aside  the  lease,  on 
he  ground  that  the  defendant  had,  subsequently 
othe  plaintiffs  taking  possession,  leaded  the  re- 
naming stores  of  the  block  as  barracks  for  the 
tMoftroop.s,  whereby  great  damage,  as  it  was 
k^M,  was  caused  to   plaintiff,s^  business- 
HfW,liat,  as  there  was  no  stipulation  in  the 
lease  that  (he  premises  were  not  to  be  let  for 
luch  purpose,  and  as,  moreover,  the  change  and 
lestinatiun,  if  any  there  were,  was  made  prior  to 
Ihe  coming  into  force  ofplaintifTs   lease,  that 
lecourthadno  power  to  set  it  aside,  and  the 
jction  was  dismissed  with  costs.      Gratfiern  v. 

ftVr'Y.-i''"'i'''  deV Hotel Dieu,\2L.  C, 

1. 4yij  o.  V,  lob2. 

14».  Where,  subsequent  to   the    sale  of  the 
(ouse  by  the  landlord^  the  tenant  moved,  tak  ng 

t  U!  "";  ?"  "'*^^^«  ^"'l  ^^^ter  fixtures! 
|c.,  which  had  been  p  aced  in  the  house  hv 

r    li  'S  'YT^*^"''  '"  - ""tion  fo'th^e 
inceof  sale,  pleaded  payment  of  a!!  the  ntir- 

fc'r~-''W  rr  °f  ^17"^'  thevahfeof 
Jjchhxtures,  which  had  not  been  reserved  by 
I  plamtitfat  the  time  of  sale-^eW,  among 
I  er  things  that  the  tenant  was  entitlkl  o  r| 
''ore  the  fixtures  whioh  lie  had  so  placed  in  the 
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I'^Za^f  u^"^'''S''??n°'■.'''''  '*■'"'«■    Atkinson 

f«rn.  fn,  a  .  P  "'!"'  '^*«*'^  '■'■O'"  "'e  defendant  a 
that  the  Un^l%°'  ^?™'  ^*"'  *''«  «iP"l»tion 
inf «  i        '^  "'■.'^  ""^'"  *"»"<='•■'  "'«  'ease  on  giv- 

kn.Wn/'*  ^""''ation  all  the  manure  on  the 
and  in  excess  of  the  usual  quantity  lefX  by  outgo! 
mg  tenants  The  landlord,\avin/fiold  the  ant 
cancelled  the  lease,  but  the  tenant  continual 
■n  possession  under  the  new  proprietor  at  an 
...creased  rent-Held,  confirming  tl  rS^nent 

"o  cover^for^'r''''""''^  '^^"""'  --entitled 
a?  the  ,?m/^f  '^  exces-s  of  manure  on  the  land 
at  the  time  of  he  cancelling  of  the  lease.  Grant 
^J^^ochead,  2  L.  C.  L.  J,  11)7,  Q,  B    1866,  1654 

150.  A  tenant  has  no  right  to  make  repairs  to 
lea^  property  at  the  expense  of  the  landlord 
unless  16  obtains  the  authoritv  of  the  cour    bv 

i4L.  C,J.306,8,C,  1869;  1634,   16.35  &  1641 

loJif'^n''''*''^*^';''','"  ''"«  Pr-'tested  his  land- 
lord  on  account  of  the  luiinfiabitable  condition 
of  the  premises,  may  leave  the  house  before 
restliation  of  ti.e  lease,  and  a  sa^e  yatrie 
par  droit  de  suite  issued  bv  the  lessor  will  be 

1870ri634  a  C      '  '•  ^'*''""'  ^  ^-  ^-  ^'^^'  «•  ^ 
XV.  Rights  of  Lessor. 


riJht  off  f/f  fi  ^7""*"  P?'' *■«»■'  '^«  *«'■<«.  or 
3  ,  of  the  landlord  to  follow  the  goods  and 
effects  of  his  tenants  after  thev  have  been  taken 
from  the  leased  premi.ses,  cannot  be  exerdsed 
after  eight  days  fro.n  the  time  they  have  been 

agi^tt^^i^,^1Lj^ai;^^.^nird 
leased  to  him  on  account,  as  he  alleged  of  its 
want  of  repair,  the  lease  being  a  notaifal  one  fbr 
a  term  of  yenrs-Held,  that  the  lessee  w^f 
.able  for  the  rent  for  the  whole  term,  and  t^^ 
saisie  gageriepar  droit  de  suite  wou  Id  lie  thoi^lh 
no  rent  was  due  at  the  time  of  the  aClonS 
Boulanger  v.  Doutre,  4  L.  C.  R.  170,  S.  0.1851* 

154.  A  lessor  had  obtained  judgment  against 
a   tenant  under  a  seizure  for  re^      ancKh 
months  afterwards  seized  the   furniture  wlnoh 

be lo^-^l  f;  ^f^"«'."?/''e  judgment  of  the  court 
oeiow,  that  the  privi  ege  of  the   lesRnr  i.n.i  ^l 
P.red,  antl  that  lie  could  no    execi  e  sue  1  iud^' 
ment  after  two  months  from  its  da  e      Johm^n 
&Bo„ner,lL.C.  J.  116,   Q.  B.   1857,1623 

155.  Action  in  ejectment  was  brought  against 
a  lessee  on  account  of  his  failure  to  my  thf  ren 
ofone  term  accrued-i/eW,  that  the'^act  on  was 
good,  and  that  the   lessee  was  liable    0  elect 

etal  v.  Collins,  3  L.  C.  J.  41,  S,  C,  1858 ,  1624 

136,  The  purchaser  of  an  immoveable  nro- 
perty  at  a  judicial  sale  brought  act  on  agams 

an'^  ?"i?^"'  °^  ^^''  P^°P"'y  for  the  renf  due 
and  to  become  due  for  the  balance  of  the  year! 
on  the  ground  that  the  defendant  was  re- 
moving  t£e  furniture,  etc,  and  the   delndan 
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|>lrn(lf(l  iliHt  lliiTf  wiiN  no  Icane  of  llic  prcinif'os 
eitliiT  from  pliiintifror  aiiv  one  elp«— y/e((/,  ilint 

hf  wiiH  Ijalilc  riolwillimrtiilirijr  to  llic  piivi i 

ol  the  rem  for  the  tntire  veiir  lor  the  reoHoii 
ftllcL'i'd.  Lacroix  v.  lYieur,  'A  L.  C.  J.  42,  8.  C. 
185A;   IGOHCC. 

157.  And  in  n  Kiniilar  nction  in  the  Circuit 
Conn  in  tlic  canievtiir,  llie  unnie  principle  waH 
iiplield  under  tlie  staiulc  18  Vio.  cnp.  lOH. 
JMslniitjr/,(iwfiiietul.\  J'<ii/tlle,  3  L.  C.  J.  44, 
C.  C.  IMH. 

16a  But  where  tlie  lendor  brought  action  in 
ejeclnient,  on  the  L'lound  t-iniplv  of  three  tiiontliK 
rent  oveniiie,  at  the  rale  of  Ko'niucli  a  month, 
Rcoirdinji  to  a  notarial  leane,  aiid  without  any 
demiind  in  rescl^Ki(ln  of  the  lease  in  any  ol  the 
cuseH  provided  for  ly  \uw—//e/(l,  thiit  tlie 
action  an  it  stood  eon  Id  "not  he  maintained,  hut 
that  the  plaintiir  would  be  peiinitted  to  amend 
his  declaiation  by  adding;  thereto  an  aiiejiation 
that  the  premises  were  not  liinnslicd  willisntli- 
cient  ellects  to  jruarantee  the  i)avnieiit  of  tlie 
rent.  Jlaily  v.  JMlielU,  ;f  L.  C.  J.  1.'),  C,  C. 
1858;  1(108  6.  C.  Aart.  178 //(/)■«. 

151).  In  an  action  to  obtain  "tlie  repcission  of  a 
lease— //,/(/,  that  the  default  of  tiie  lessee  to 
pay  tlie  rent  was  siillicient  to  entitle  tlie  lessor 
to  such  an  action,  withoul  heini;obli>,'e(l  to  allege 
and  prove  tliat  the  defendant  liad  neglectoil  to 
furnish  the  premises  witli  siillicient  moveables 
to  answer  for  the  rent.  Cary  i\i  Jo/iiisUui,  1,') 
L.  C.  K.  200,  Q.  B,  lsr,<J. 

1«0.  And  where  (he  defendant  had  leased  the 
premises  of  the  i)laintitl'  for  two  years,  and  be- 
tore  the  term  bad  expired  removed  the  elJects 
which  lormed  the  gajre  of  the  lessor  for  the  rent 
of  the  premises,  and  tlie  lessor  brought  action  of 
.vdwe  (jatjirie  par  roic  orilhiaire  to  seize  the 
furniture  remaining  on  the  premises,  and  pur 
droit  (le  xiii/e  to  atlacii  the  gooils  and  ellects 
tiiken  away,  and  the  delendant  pleadeil  that 
there  was  nothing  due  to  the  plaintill',  and  that 
he  had  no  rigiit  to  such  an  attachment— //,/,/, 
that  the  action  was  well  taken  in  twth  resjiects, 
as  the  defendant  was  bound  to  furnish  .security 
for  the  rent  due  and  to  become  due  to  the 
plaintill'under  the  terms  of  the  lease.  Undier  v 
Jo/;/,  4  L.  C.  J.  1,5,  S.  C.  ISi'i). 

Itil.  Where  the  defendant  had  seized  a  piano 
behmKing  to  the  plaintill,  and  wliicli  had  been 
rented  by  him  for  a  conc(  rt,  and  the  plaintill' 
brought  action  in  revendication  to  recover— 
Held,  tjiat  the  defendant  b;  d  no  right  of  reten- 
tion of  the  piano  for  their  rent  in  such  case. 
Pearre  v.  T/ie  Mai/or,  ,f-e..  of  Montreal,  3  L.  C.  J. 
12;i,  S.  C.  1M9 ;  1620  &  1622  C.  (.'. 

162.  Ill  an  action  of  damages  by  a  lessor, 
brought  after  the  expiration  of  the  leiise,  in  con- 
sequence of  the  lessee  having  sublet  in  viola- 
tion of  the  terms  of  the  lease,  by  which  tlie 
preiiiiees  were  much  depreciated  in  value— //cA/, 
on  an  exception  declinatory  by  the  defendant, 
till  t  the  lessor  had  aright  of  action  in  such  case, 
notwithstanding  th  expiration  of  the  lease. 
Bedardv.  Dorion,  o  u.  C  J.  253,  C.  C  1859; 
1624,  sec.  .3,  C.  C. 

163.  In  an  action  for  rem— Held,  that  since 
the  passing  of  the  statute  18  Vio.  cap.  lOK,  a 
lessor  may  bring  an  action  in  ejectment  on  de- 
fault of  the  tenant  to  pay  a  quarter's  rent  over- 
due. Brown  v.  Janes,  4  L.  C.  J.  35,  S.  C.  1860  ; 
1624  &  1626  C.  C  &  887  et  seq.  C.  C.  P. 


LESSOR  AND  LESSEE. 


:i3 


164.  Where  the  rent  ras  payable  monthl.-  I 
JUtd,  that  the  lessee  being   m  default  i„  ■«',, 
month's  rent  was  siillicient  ground  roriiciM. 
eieelmenl.     (^lintal  \.  NticiuH,  6  1,.  C   ,1  n 
C.  C.  1«60;  1624  C.  C. 

166  In  an  action  in  rcvendichtioii  of  iiiumJ 
eased— i/cW,  that  such  lease  lieiii^<  ciinlLid 
by  tacit  reconduction,  tlie  lessor  could  iiTinimi, 
the  lease  whenever  he  desired,  and  iuiiHm 
any  time  institute  an  action  for  that  uurrui, 
iMureiit  et  al.  v.  Lihelle,  6  L.  C.  J.  Slit  i  p' 
1861: 1609  &  1657  C.  C.  ' 

166.  Where  the  goods  of  the  teniiiit  IiikI  U 
seized  by  a  creditor,  and  the  laiidli.rd  „t,,.,^j 
the  seizure  on  the  ground  that  bv  llif|iri.vi.|,ij 
of  his  lease  he  was  entitled  to  a  priulcf.'i.foflif 
rent  of  the  last  six  monlhsof  the  pieviuiiMw 
the  opfxisitioii  was  maintained  in  lull,  iii„j  lU 
re[Hirt  of  distribution  ordered  to  be  li(jiMul(,cai(d 
III  accordance  therewith.  IMl  v.  Omhui  i 
Si,i(eniie.s,  5  L.  C.J.  .■i37,  S.  C.  l.'^ill  ■  li,i(iJ 
lt;37C.  C.  '.i"..i| 

167.  Where  action  was  brought  hvilielfis,  i 
lor  the  ejectmeiil  of  the  defendant  uiraciuiisioi 
non-payment  of  rent  according  to  the  tcriiu  ,j(  I 
the  lease,  and  the  defendant  pleiulcil  nrti™ 
t'le  amount  due  with  costs  inclined  uptoij* 
liled,  and  the  plaintill' contended  thai,  ii„tiiit 
standing  the  oiler,  he  had  still  a  riuhl  tu  fjw 


the  defendant  under  the  terms  of  C.  S.  L.C 


cap. 


40,  sec.  1,  as  the  payment  had  iml  Iwiiiiim 
at  the  time  li.xed  in  the  lease—//,/,/,  that  aiw 
the  otl'er  of  the  amount  due  and  cusis  ll/p  plain. 
tilt'  had  no  right  of  action  to  eject  llic  dtk- 
daiil,  and  the  action  was  dismissed.  Untmih 
Fi'rla,id,H]j.  C.  J.  137,  S.  C.  b-^O.');  l«o  Cc' 

168.  Where  a  moveable  bad  been  leii.-fil  It 
the  owner,  and  the  lessee  had  mid  ittoalliirl 
party— y/cA/,  that  the  lessor  had  an  .vlionij 
revendication  to  recover  it  back,  allliuiiiiillie 
possessor  may  have  received  it  in  |i(rlVd  'd 
fait h.  .)fatt/u'ws  v.  Sin^ad,  7  L.  C.  .1.  It'  ('  C 
18(13 ;  1487  C.  C. 

169.  Unilcran  attachment  for  rent  of  a  shop, 
yard  and  premises,  a  floating  d,,ck  lielniigincio 
third  parties  was  seized.     Tlie  owners  tlicreiipon 
liled  a  demand  in  revendication,  in  which  tliei 
alleged  that  the   floating  dock    was  tlitir  fro- 
perty  and  in   their  pos.se.ssiuii,  and  liiat  iitikt 
time  of  the  seizure    there  was  no  rent  iliif  tr 
them,  and   concluded  by  a-kint:  tlmi  ihrv  l< 
declared  owners  of  the  lloating  dock,  .TOl'iiiit 
mnin  kr^e  be  granted  them  ol  the  saiiie-M 
that,  according  tothe  162nil  art.ofllieCii.^lomcf 
Paris,  the  efl'ects  of  sub-tenants  ^>arnishin^  ilie 
premises  are  liable  to  tiie    proprielors  lor  il)( 
aniount  of  their  rent,  even  altlioiig;li  iliev  liau 
paid  the  same  in  good  laith  to  their  iiniiwiiatt 
landlord,  and  moreover,  when  there  is  a  dan* 
in    the  lease  by    which  the  les.^ee  is  prevenldi 
from  subletting  without  the  previous  coiiseniol 
the  landlord,   the  sub-tenant  will  ho  liehl  to  be 
aware  of  such  clause,  and  cannot  in  coii.«a]iieiice 
claim  that  his  effects  garnishing  the  premiss 
leased  should  not  be  liable  lor  the  rent.   //i'»f 
son  V.  Nesbitt  k  Dinninq  et  id.,  13  L.  C.  B,  38o, 
C.  C.  1863. 

170.  And  held,  also,  that  when  a  Itimiil eufe* 
the  premises  for  a  less  rent  than  he  himself 
iigrced  to  pay,  the  effects  of  the  sub-tennni  ire 
liable  for  the  full  amount  of  the  rent.  lb. 

171.  Although  a  landlord  has  a  privilege  oi 
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e  rent  ?"a»  payable  monilili- 
Murc  hcing  in  ilctniili  t,,  ^^,^  | 
I  HiitHcifiil  ground  tcr  iiciiuf,';, 
ilal  V.  NiH'ion,  5  1..  C,  J  'i  1 
0.  C.  ' ' 

on  in  rcvendicalion  of  ii|,;a(J 

Hi   HUcIl     IfUHC   llCln^'  l(Mllll,Hf.j 

tion,  tilt'  U'HHorciiiihiicrininart 
!ver  he   dfHircd,  arid  imilii  «  | 
e  an  nctmn  for  timi   |,„„^ 
Lnhelle,  &  I,.  C.J,  \mi  f  I 
i7  C.  C.  ■ ' 

:■  goiHln  oftlie  Icnarit  liiul  |««,  I 
lor,  and  tlif  landh.rd  (i;.j..is(,J 
?gronnd  tliat  liy  (licprovwcm 
iH  I'ntitlod  1(1  "privili'H(.fori|)J 
X  MiontliHofllu'|iicviijiiM'fjr 
8  inuiiituiiied  iti  full,  aini  iti  | 
ion  ordered  to  be  lionmlopaKd 
lercwitli.  ISill  v.  CnUn  i 
■■i.  .'137,  S.    C.  ISOl;  lii.iJil 

ion  was  lironglil  bv  thelfssti 
:f  the  defendant  on'iicwiiiiHi 
[■nt  acconling  to  tlie  leriinJl 
e  defendant    pleiiijid  iaW.^ 
ivilii  co8tH  incnrrcii  iiptofitj  j 
ititr  contended  ih»i,  ii,,iiitk| 
,  lie  liad  f-till  a  rii;lit  \»  ejM 
ertlie  terms  of  ('.  s.  LCcaJ 
piiyinent  had  imt   l,eeii  mivji  [ 
n  the  h'a.-t — //,7,/,  ilial  aiw 
lOiiiit  duo  and  costs  tlif  |ila:ii- 
of  action  to  eject  die  M-i- 
m  was  disniissed.    7i'r(i(/i|,/v,  | 

.  i;i7,  s.  c.  i,x(i:!;  icKc.c, 

loveiible    had  l)ccii  lea.-eil  It  I 
e   lessee  iiiid  soM  it  tu  ii  ilnrj 
the   lessor  had  an  ai'iiuiia 
ecover  it  back,  allliipii;;ii ik 
'C  receiveil  it  in  pcrlVcl  ;*, 

ittachiiient  for  rent  ofasliop, 
a  tloatin;;  duck  beliiiigin^U  I 
?ized.     The  owners  tlicroiipoi 
revendicatioii,  in  ivliioli  lliei 
loating  dock    was  their  pni- 
possession,  and  iliat  alllif 
e   there  was  no  rent  ilne  k 
led   by    askins:  tliat  tlifV  k\ 
the  tfoatin;.'  (liii:k.  amllliJl  I 
ted  Ihein  ol  the  sunie— //cM 
le  Itl'iiid  art. oftlie CiistonioH 
if  sub-tenants  fiarnishini;  tie 
!  to  the    proprietors  lor  tlie  j 
it,  even  nlthoiifjli  diey  IH'S 
lod  taith   to  their  ininie'i:al(  I 
'over,  when  there  is  a  clans  | 
lich  the  lessee  i.i  prevenlnl 
hont  the  previous  coiiseni  oi 
.lb-tenant  will  be  lielil  to  tie 
e,  and  cannot  in  coii.i^eqiOTce 
;t«  garnishini;  the  preinis«  | 
?  liable  lijr  the  rent,   hmf 
tminy  et  uL,  13  L.  C.  R.oK,  j 

o,  that  when  a  lenaiUsuHrJ 
less  rent  than  he  hiiii«lf  | 
'ffectsof  the  Biih-tonunt  m 
mount  of  the  rent.  lb- 
landlord  has  a  privilege  on. 


Ithe  eflectH  Karnishing  the  premiseH  IpmcI  he  I 
■M-inolexerciHe  that  pnvileg'e  hiniMelf,  b^ mu  t' 
■olitain   the  iiroce.^H    of  the   < n      /<  . 

1  172,  Where  a  piano,  formiiu,  part  of  the  furni- 
iire  on  the  leased  pteiiiises,  f],it  belonKJnX  ^ 
lirdp«rly,  had  been  taken   from  the  &  l.v 

llhe owner,  anil  the    essor  broin-bt  ,.,,,•       ■ 

Ld,catio,i-//.A/,  that  lik":!;';  i:;",- 

ilor,  he  could  pursue  the  thinl^partv Tohli  . 

toe  property  subject    to   IiI.h   claim    tor    re  ^ 

.lionthnn.im,   hm  debtor  into  court      //J) 

'  i"-\;i  /-eW,  also,  that  the' "Jai;;;!^^^ 
mdroa,lem,fe  made   by   the  lessor <vYt   in 
^h  ciay.s«fter  the  removal  of  the  piano  Iro 
Ihe  house  is  jjood.     Ih.  '  '  ( 

'74.  Anl  //('/(/,  also,  that  if  ilm  r.;..„  ,. 

M  ^  found,  tl.e  dWWida:t'i;Mv£f  Se's'io 
It  ^1  heen  traced  would  be  ordered  to  res  ore  i 
Ml,e  hou.se  Iron,  which  it  had    been  taken    or 
»f.'X ?'.''''.'i.*  ''  'o'""-'  pluintiir.     lb  '  '"^ 

li...  Pluintitl  set  nr,  a  verbal  lease  at  so 
J..IO  1  per  month,  and  tj.e  failure  of  the  d,  fe„T 
nt  10  pay  the  arrears,  amounting  to  so  ,  mM 
hich  lie,lenia,id.'<l  from  the  .ie(endan"f^^^;  tli'; 
be  and  occupation  of  the  premi.ses-//;  J  '  1' 
lersinsthejudfrmeiitof  the  OireMii  t\'  '  '., 
[bough  plalntill  had  (ailed  to^v  Ij'ie'  """ 
kt  up.  that  he  could  recoverfor  t  ,  r«M 
ccupation  overdue,  reserving  |  " '  'eco urse 

tc.J,2(i2,,S.7xi866     ""'''^    '■   ^^''"''■"•'    10 
l^'remetaL,  10  L,  C.  .1  203  C  C   UvT''' 

f/leWd  premiss.    ,W,°-  'i"'^"°''«fr"'" 
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-'2^^I"SJ^,irt:'5-'oftheturniture. 

'•''7hh;;;'u::£;^rxi;"h;r"^^''"r'«'«'» 

;|r''  ""-security  of  the  le  HO  VT'"'  "'"'  ^''"■'^'' 
'"'^t  o''  "'^i--  "'mov  '  "  .^  ';7-".  Hi"  very 
"•■;'","«  f'gl.t  to  sue  and    u„  .       .T"'-  «"   '»>- 

^t^;^,f  ^~/UH't /rr  i^t  c: 

lon;S«S:^^;!::^:!;y^^Xon.  written  or  ver^ 
to  maintain  an  ac  lo,    ,  -    b.        ';,'""">«'Hsary 

P;r;"f  ^f>r.  tile  ai.Sn  t  'Jv/"';^''''^'"'^- 
-''Mule  So  Moore  H  a/  i    n\  ^f'""''-  '^''• 

l«5;I,..Act,.H75,1ec.'i>^--^-'-'-'^S.C. 

7'<ticient  tocover  t  ere.  I  ■■'■  '"  "  ^''l"« 
'i"e  for  the  current  vear  ,,'/","  """  '"  '""="'"<' 
to  security  for  a  whd  'el'  '^  '^/V'"'  ''"'"'■"' 
';nt    have   been    alreai'lv    t^,;    '     ',  f"/' !"'  "'e 

violation  Ift":  1  :;■  I^'IS!;' ';-'  1-0"  sublet  i„ 
the  landlord-W/  o,  ,,u  '"""  "''^o"^">'tof 
reversinj-  the  ju  ,'me       f 'n'''"*^'''  ''>'  ^'^  latter. 

to  iiis  privil,  , ,.    ,,  re ,;  "'Z,,^'' ""^"^  jvore  subject 

"l.  20  L  C.  J.  320,  Q.  B.  1  Sa'/'"'"'  -i^  ^  «'■'«  e< 

-XVI,  Si.u.LK.v.st-, 

agie'nicitXrerhi^i^tnir/''-^  ^-- 

contrary,     Ce^r«<  v.   "  e  / "  '  'i,"  ,>'-^«''';  to  the 
l«l«ilC38c(c     '   ^  '^''-  '''■  Leg. 


'ih.rtytearl°elT.,^r'''  '"^  P'-^'^^ription  short 

Fmise.^-S^b^  leased  and  abandoned  the 
Ll  '  ^"^  *  *«**'«  gagenepar  droit 

Kr^L^t'?,!iS,1liU«-wprovided that  the 


^0fj'^-"'^l«^«7lM8O'.C 

wa8    p/evelZr  from  'rbletfi  "''''='•'/''«  '-'««« 
"'i«^ion  is  not  conn  "i„  S"  "5,  "■'"'out    per- 

of  It  gives  ri.se  to  a     X-'oV    '    -r"-"^  ^'"'*''«'> 
ease,     IhnUv.JosJtelJ  JT^'^'^l''''  """tlie 

Leg.  78,  Iv.  U.  181  (/  «>':f/w,  2   Rev,  de 

by  the  le.ssee  in  sublt  inf  t^  "'  •''  ^'°'"^io" 
tbat  a  lease  of  a  mr  ion  of        P'"''"".«e«--«eW, 

reserve  of  two  ro^"  '(,?  Sc  tuf  le'"''''''  "'"'  ^ 
a  breach  of  the  conditio  ""b-Ie.ssor,  was  not 
out  the  consent,  etc  of  '"?'  "^  «"b.|et  with- 
1"»J  been,  the  f  ot  thaf  t  i  T.''  """^  ""*'  'f  i' 
with  the  k^orWed"'^^   l^""^■''^^  ».a,lo 

tb?rent  from  tt o-ZltZV'^V'''''''^ 
objection  being  made  to  h,p  f  u  )''"''°'''  ^''^ 
sutficient  consfnt  to  sSihsubl'e^  •"'"«'  T^  » 
action  was  dismissed  p!  '!V/'e^ting,  and  the 
L.  C.  R.  29,  8.  C  TssV.  ^^"'^^*'^'-  ^^  ^^oretti,  U 
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192-  Wliere  in  an  attachment  for  rent  the 
«flec(fl  ot'  a  Hub  tenant  were  oeixnl,  who  inter- 
veuwl  anrl  pleadeil  tliat  nhe  ha<l  paiil  to  her  im- 
mediate iewMor,  thedelemlanl— y/e/(/,  thalaa  she 
had  leafed  all  the  riehts  of  tiie  defendant,  and 
had  evi<lently  paid  him  in  luivance  in  order  to 
defraud  the  plaintitf,  tliat  she  whh  not  entitled  to 
the  privilege  referred  to  in  the  162nil  art.  of  the 
(Justorn  of  Paris,  and  had  lieconie  liable  to  the 
plaintirt' as  a  principal  tenant.  Wihon  v.  I'ari- 
aeauk.  Barrette,  6  L.  C.  R.  196,  8.  C.  1850. 

19^.  In  an  action  to  rescind  a  lease  on  the 
ground  that  the  defendant  hud  sublet  the  pre- 
inisen  without  the  consent  of  the  plaintill,  and 
in  contravention  of  one  of  the  clauses  of  the 
lease,  the  action  was  held  to  be  well  founded  in 
law,  and  must  be  maintained.  Foleij  k  Charles, 
15  L.  C.  R.  248,  Q.  B.  18fi5  ;  1()21,  sec.  3,  C.  C. 

194.  Action  was  brought  to  set  aside  a  lease 
on  the  ground  that  the  lessee  had  violated  a 
clause  in  the  lease,  by  which  he  agreed  not  to 
sublet  the  premises  or  any  part  thereof  without 
the  consent  of  the  said  lessor  or  his  representa- 
tive first  liad  and  obtained  for  that  purpose  in 
writing— //#W,  that  the  knowledge  of  the  lessor 
without  protest,  that  the  lessee  had  sublet  con- 
trary to  such  clause  and  stipulation  must  be 
construed  as  an  acquiescence  m  such  subletting, 
and  as  a  waiver  of  such  prohibitory  clause  on  .his 
pan,  must  deprive  him  of  the  riglit  to  re- 
scind the  lease  in  consequence.  Cordner  & 
Mitchell,  9  L.  C.  J.  319  &  1  L.  C.  L.  J.  28, 
Q.  B.  1805!  ltJ24,sec.  3,  C.  C. 

195.  The  stipulation  in  a  deed  jf  lease  by 
which  the  lessee  binds  himself  not  to  transfer 
liis  interests  in  the  lease,  without  tlic  consent  in 
writing  of  the  lessor,  is  not  comniinatory,  and 
itsylolution  will  give  rise  to  a  demand  for  the 
resiliation  of  the  lease.  Moreauetvir.  \,  Owler 
etvir,,  10  L.C.J.  112,  8.  C.  R.  1866:  1624  & 
1638  C.  C. 

196.  And  under  such  circumstances,  the 
judgment  authorizing  ejectment  may  be  made 
common  to  all  the  transferees  as  well  as  the 
lessee.    lb. 

197.  But  held,  in  appeal,  that  the  lessor,  by 
receiving  the  rent  from  the  sub-tenant  for  more 
than  a  year,  tacitly  sanctioned  and  acquiesced 
in  the  subletting,  and  abandoned  liis  right  to 
oust  the  lessee,  both  for  himself  and  for  any 
transferee  of  his  rights.  Owler  &  Moreau,  2 
L.  C.  L.  J,  84,  Q.  B.  1866. 

198.  A  sui-lessee  cannot  obtain  main  levfe 
of  a  seizure  of  his  moveobles  which  have  been 
attached  for  rent,  except  on  payment  of  the  rent 
of  the  current  term.  S£ndcal  v.  Tdgge  &  Aqnew, 
10  L.  C.  ,1.  202,  C.  C.  1866  ;  1621  C.  C. 

199.  Where  the  lessor  made  a  lease  of  two 
separate  premises  by  tiie  one  deed,  and  stipu- 
lated that  the  lessee  should  not  make  over  his 
interest  in  the  present  lease  without  the  con- 
sent of  the  lessor  being  first  obtained  in  writ- 
ing for  that  purpose — Held,  that  a  sub-lease  of 
one  of  such  premises,  without  the  consent  of 
the  landlord,  was  legal  and  valid.  Dwion  et  ah, 
&BnUzley,  14  L.  C.  J.  305,  S.  C.  R.  1869;  1638 

2(1,).  The  prohibitory  clause  contained  in  a 
lease  not  to  sublet  nor  transfer  any  portion  of 
the  lease  without  the  written  consent  of  the 
proprietor,  does  not  apply  to  a  sale  in  insolvency 
under  clause  77  of  the  Insolvent  Act  of  6189. 


482,  8.  C.  1872.  ^' 

201.  Where  by  the   leaae  the  Icwm  i,  f,,, 
bidden  to  sublet,  a  subtenant  is  Uiwupj  tk, 
proprietor  in  tlie  position  of  a  third  imrtv  vk/^l 
etlects    have    k-en    deposited    on   the  iiromA 
leased  without   his  consent.    Arniddi  et  al  i  \ 
Grimard  &  Bolau,  6  R.  L.  748,  C  C.  \nu .  m 
1638  &  1639  CCV  '    H 

202.  And  in  such  case  the  interveniion  ofitJ 
sulrtenant  in  a  sai.iie  gagerie    bv    which  Lf 
effects    have  been   seized   for  \'.'\\i  i!up  tu 'ni 
lessor  or  proprietor  will  be  dismisseil.    II,. 

XVII.    ■   N'NHABITABLK   PrkmI.SKS. 

203.  What  are,— In  an  action  to  rpjcmdi 
lease— //eW,  reversing  the  judf;inent  nf  ih, 
court  below  unanimously,  that  ilic  laci  iju 
the  house  was  damp  from  water  in  the  ccl'u 
IS  not  good  ground  of  resiliaiing  ihc  |(||« 
inasmucli  as  the  tenant  was  aware  there  tii' 
water  in  the  cellar  at  the  time  he  enicmii^a 
possession,  and  nine  months  Huhwiim  .ihi, 
gave  notice  he  would  keep  the  hounc  toruno'ita 
year.  Doutre  ea  qual.  &  WaLih,  1  L.  C  i  J 
56,  Q.  B.  1865;  1041  C.  C. 

204.  A  tenant  by  reason  of  the  injiiriounuii 
dangerous  state  of  the  premises  is  not  obIj 
justified  in  leaving  them,  but  may  set  iipataiM 
the  demand  for  rent  his  riglit  to  the  resiliaiioj 
of  the  lease,  not  only  lor  the  future,  huiiroa 
the  time  he  has  notified  the  lundlor.lof  Ijiew 
dition  of  the  premises  leased.    Boucher  tUij. 

mTc'c'  ^^    ^' '''  ^  "^'  ^"  ^" '"" '  '"'^^ 

205.  The  lessee  of  an  uninhabitable  iioiH 
has  a  right  to  abandon  it,  and  even  to  areA 
tion  of  the  lease,  and  that  witlioul  action  aid 
■yithout  notice  to  the  proprietor,  ami  even  wta 
tlie  nuisance  might  have  been  remedied  ii 
little  cost  and  in  a  short  time.  Ti/lee  v.  Z'w 
gani,  3  R.  L.  441,  S.  C.  R.  1871 ;  1041  I'.C. 

XVIII.  Verbal  Lease. 

206.  Where  action  was  brought  for  rent  uiil« 
a  verbal  lease— i/eW,  that  the  defendant  bal- 
ing admitted  in  one  of  his  pleas  the  emml 
of  a  verbal  lease  such  admission  must  beukeil 
against  him,  although  thedefemlmit also pleaJdll 
the  general  issue.  Viger  &  Beliveau,  7  [.  C.  1 1 
199,  Q.  B.  1863;  1233,  sec.  3,  &  1008  C,  C      ' 
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;    Whyte  ic  Beaudry,  •>  r  (; 

Y  the  leaae  the  Icmm  i«  r„.  i 
,  a  Bubten»rit  is  Uiw»n)  n, 
position  of  utiiird  piirtv  »lii)„  I 
ti  depoHited  on  ilic  I'lrowrtil 
lis  coimi'iit.  Armditi  el  alii 
y,6U.L.748,C.  C.  iWilsil' 

cli  cane  the  interveiilionufilnl 
sahif.  gagerie  hy  wind,  kJ 
n  Hcized  for  rent  due  t„  ii,J 
or  will  iKjdisiiiisHed,    Ih. 

iBiTABi.t:  Phkmiheh, 

;. — In  an  action   lo  rPN;!!)^!! 
'erning    the    judfimeiit  of  the 
an;mou8ly,  tlmt  ihc  lact  liml 
imp  from  water  in  tlieciiA'f 
unil    of    resilialing  the  Ifsi^l 
'  tenant   waw  aware  tiieretal 
ar  at  the  time  lie  eutertiiiBij 
nine   niontliH  Hiihsci]m  ,ihi(I 
uld  keep  the  house  for  unoits 
qual.  &  W^u/.v/i,  1  L,  C.  L  J 
041  C.  C. 

)y  reason  of  the  injurious  ui 
of  the   premises  i«  not  odIt 
?  them,  but  may  pet  \ipa(;»iiiii|  j 
;nt  his  right  to  the  resilijiioi 
only  lor   the  future,  hut  I'm  | 
otifled  tlie  landlord  uf  the  coo- 
niises  leased.    Ilimcher  t' tir.l 
IJ.   I'.V,  S.  C.  1871;  l(il2il 

!  of  an  uninhabitable  now  I 
indon  it,  and  even  to  a  resilit  | 
and  that  without  actiooai 
the  proprietor,  and  even  vh 
;ht  have  been  remedied  ill 
I  short  time.  Tulee  v.  tt«-| 
S.  C.  R.  1871 ;  1041  C.  C. 


ion  was  brought  for  rent  mk  j 
eld,  that  the  defendant  ti'' 
le  of  his   pleas  the  exi-teictj 
inch  admission  must  be  tabu  i 
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I,  ACIIO.V  FOR. 

.207,  For  words  spoken  bona  fide  and  conf.- 
ITeZTI  °/  '^'""''S^^  cannorbe  su  . 
K.BT^f  *^'"^'-""'''   Rev.de  Leg. 

VIU"  *'''°"  '''*'"/«'•««  for  libel  set  forth  in 
Tiim      '^■^"'^'■o.lRey.  -^^  ^^g-  381, 

r/l      „'    ^''•.•'^'  ^^g-  381,  K.  B.  1816.  ' 

LL   ,*"  ""'"*"  '■«'•  slander,  whether  the 

t&' •  °'  ^"'^'•'  ''^'^  epoLn  or  written 
P>*iously,i8aque8tbn  for  theiurv  n-^!^ 
\lfle  [Re.de  Leg.  5°03,  K^^isiS^"^"* 
teen   if  ?/""?"  ^°'  ^"^'bal  damage  it  is 

I  fi  bfia  f  ^'  ^'■'><'H  !  R«v.  de  lA'r  50? 
Hi  i  A  *"^  *"•  ^62  infra.  "'       ' 

N  rebl'",,*"  ^^j""  f°'  ^'andflr,  every  fact 
fcXtUH  V  'f"eoce  of  mance  may  be 
r»'^bytUedefendantuponthed;ir«W«  «J«^^^^ 
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;il^^0'»'-StPUrre.2Re..deU,.3U.K.B. 

/'-'.  H-.drL.i''5;v;^K'a'Y;2i  '^""■'''• 

'd,  haT'sl'oh'a..?^'""^':  'r  •'''""'«'- 
l"*r.yw    ,,,J',';^^^?*^''"''    woul'i    lie    against* 

■'oierofU  X,  I■aSVl;J''''''^'■'V''^^'•'• 
H  necessary  u"  prove  thK  ;i' '"'•' ""''"!'  '* 
';;"''':  against  hr^re  7u,s  "//".yf:"'""^'!' 
'  f^'neuu,(i  L,  U.  li.  415,  Q   B   laS      ^"^    * 

'.lit  o'f  wl?ir"  r*  ^'•^''«'"  '■"'•  «l«'"ler  growinir 
'It  of  what  iH  known  as  i|,e  Qava'/I  rl,,rJ  v  * 
I'laintitr  was   one  of    H,»  Ji,  V"'"'    ■'^''^ 

"f  some  of  thp  u,i.M..L  'be  depositions 

".«■  Plami     vlud  Z;'  "'r"=r''--""'atof 
'  //<■/,/  I  .i-ofupi    perversion  of  the   truth— 

(4  l'  c"ir';'9'3\'";  '">'"""'  "^  ""■  '-r'  "  W 
;  '  e  or  more  jurors  irulividually  to  p  eir  such  a 

acted  a  "a«or?.ev""  "«""«'   *  Person  who  S 

p  an   tl   wajs  no   to  be  believed  on  oalh--Z/Sf 

217.  An  action  for  libel  may  be   brnn^l.t  !>., 


n.  AoAiNST  Leoislative  CouNcrL. 

218.  The  Legislative   Council  has  a   riirht  t^ 

a'air  iflV'"""'l  °f  P^"'"'-""'  in  cles'f  bd 
dPfect  in  1  p'  "'"^  '"  '"""  ^'"  "O'  notice  « 
an  nffi,       "V^  warrant  or  commitment  for  such 

478?k"b.  183".'°"^'"'°°'     ^'•-y  -^-'^    R- 
ur.  Against  Pl-blic  OpFicEa 

8n'^'actyo,l"for'  ''lifT^  ^'■°""'^  of  justification  ia 
^Ll/       »r       '''l'    against   a  public  officer 
Gaie^t  v.  A'-omani  et  al.,  5  R.  1  161.  Cc". 

IV,  At  Elections. 

220.  Where  a  speaker  at  an  election  referred 
to  one  of  the  candTdatee  as  a  tl„Pf  anW  t h e  " ^ 
dhlate  brought  action  for  slander- iTeW.  Sit 


'11'^         ! 
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''■\  i 

\ 
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221.  But  Ihe  fllander  could  not  be  justifieil  by 
facts,  of  wliicli  no  mention  was  nmde  at  tlie  time 
it  WHS  utleml.     lb.,  &  4  11.  L.  459,  8.  C .  H. 

V.  Bv  Clergymen. 

222.  Held,  reversing  the  judgment  of  tlie 
court  below  (5  H.  L.  ;)08),  that  ministers  of 
religitn  in  the  Province  of  Quebec,  are  amen- 
able to  the  courts  of  civil  juri.'diction  in  tlie 
same  manner  and  to  the  came  extent  as  other 
persons,  and  an  action  for  slander  will  lie 
against  a  Roman  Catholic  priest  for  injurious 
expressiuns  regarding  private  individnal.-  uttered 
by  bini  in  his  sermon.  Dermiin  &  Archam- 
baull,  19  L.  C  J.  157,  S.  C.  H.  1H74. 

22;f.  Defamatory  words  spoken  by  a  Roman 
Catholic  cure,  warning  a  parishioner  not  to 
employ  a  certain  advocate  m  bis  prol'espiional 
capacity ,  are  actionable.  Jlrossoit  &.  l^inof,  20 
L.C.J.  141,  Q.  15.  1875. 

224.  An  action  was  brought  by  a  blacksmith 
in  the  village  of  Upton,  claiming  iSl'JO  damage.- 
from  the  cure  of  the  parish  for  injurious  and 
malicious  expressions  used  by  liim  in  a  sermon 
with  resjiect  to  the  plaintiff.  The  action  was 
dismissed  by  the  Circuit  Court —  H)'l<l,  that 
while  ministers  of  rt-ligion  are  amenable  to  the 
civil  tribunals  lor  slanderous  exj)rcssioiis  ut- 
tered by  them  from  the  pulpit  or  elsewhere,  an 
action  of  damages  for  slander  will  not  be  sus- 
tained against  a  priest  fur  adiiiunishiiig  lii.--  con- 
gregation, on  pain  of  being  deprived  tit  the 
sacranu'iils,  not  to  go  near  tiie  shop  of  certain 
])eoj)le  in  the  parish  who  were  in  the  habit  ol 
Hcolfing  at  religion,  where  no  injury  is  proved, 
and  it  does  not  appear  that  the  words  were 
spoken  maliciously  or  with  intent  to  injure  any 
particular  individual,  though  they  were  gener- 
ally understood  by  the  ctmgregation  to  apply  to 
the  plaintilf.  Blaiic/ianl  Si  Jiichtr,  20  L.  C.  J. 
1I(;,Q.  15.  1870. 

VI.  By  Nt\vsi'.\i>Kii. 

225.  The  proprietor  of  a  paper  who  publishes 
a  libellous  correspondence  and  is  prosecuted 
therefor  has  no  recourse  en  i/itr'iiitie  against 
the  writer  of  the  correspondence.  Antinlniuij 
&  liurt/te  et  at.,!:)  U.  L.  217,  S  C  187;i. 

IX.  Damages  for. 

22G.  The  plaintiff  brought  action  against  the 
defendant  for  having  uttered  towards  him,  tlie 
plaintiff,  as  he  alleged,  the  following  vvonls; 
"  JioUaiid,  ai—ite  done,  qxtand  me.  jidi/iras-tu  ! 
'' piii/e.i  dtinc  tvs  delte.i  avtnit  ik  J'airc.  le  iiinii- 
•'su'tir,  ijrAdin  (/ue  hi,  m,  "  but  proof  showed 
that  tiie  defendant  only  cried  out  "p<ti/e  tes 
dettes,  ptiijs  les  dettcs.  " — Ihhl  reversing  the 
iudgment  ot  the  court  below,  which  dismissed 
the  action  as  trivial,  that  the  essential  allegations 
of  the  declaration  were  proved,  ami  that  the 
expressions  were  such  as  to  wound  the  sensi- 
bilities of  plaintifl' and  to  give  him  a  right  of 
action.  Lenoir  v.  Jodoin,  16  L,  C.  J.  387. 
\i.  B.  18I>G. 

227.  In  an  action  for  slander  tlie  evidence 
having  proved  a  gross  case  against  the  defen- 
dant— Held,  that  $50  damages  and  costs  awarded 
by   the  court  below    was  inadeijuate,  and  the 
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amount  was  increasejl  to$200and  costs,    ;,«,,, 
&  Leger,  3  C.  L.  J.  60,  Q.  B.  1867. 

X.  Imprisonment  Under  Juugmknt  kok. 

228.  Where  judgment  was  renden  1  again-t 
the  defendant  for  the  sum  of  $35  as  daniaipsfor 
a  libel  proved  against  liim,  and  thf  pfaiiii.ii 
moved  lor  a  rule  lor  conlruinte  pur  curii.s  iijrai„.| 
the  body  of  the  (le(i?ndant,  on  the  gi'Hiiiii  il.ai 
he  had  not  satisfied  the  judgment  nor  iniv  |iari 
thereof,  and  that  four  months  had  evpiid  s;i,ct 
the  rendering  of  the  judgment  agiiiiist  liim- 
Ilild,  that  ihe  court  has  discretioiiiirv  imc 
to  grant  or  refuse  the  rule,  and  that  ;is  all  liie 
formalities  prescribed  by  the  jiidgiiicnt  j^rimt 
iiig  the  rule  had  nut  been  complied  will?,  i|,f 
defendant  would  lie  discharged  fi-.m  ciit^todv.j 
motion.  Giii/on  v.  Dnuahtic, 'J  L.  I'.  R, '';j 
S.  C.  1851).      ' 

XI.  In  Pleadings. 

220,  An  action  will  lie  for  a  libel  conlaiiifl 
in  proceedinga  hail  in  a  court  of  jii-iici..  'M( 
&  Jlitiini,  1  Rev.de  Leg.  381,  Q.'U.  im. 

2,'iO.  But  an  allegation  of  fraud  in  a  \,\n\- 
not  libellous,  and  such  an  allegiilii.iii  will  iwi 
sujiport  an  action  for  libel,  unless  ii  be  al-o 
alleged  that  the  plea  complained  ul  was  iiifrth 
used  to  cover  the  libel,  which  was  irrclevaiii 
to  the  issue.  Fitzsiiiimoiis  v.  J{i/nic  vt  ia,\l 
L.  0.  \i.  :!!tO,  S.  C.  1802. 

231.  Mm  /i(l<l,  later,  that  he  who -laiulir- j 
party  by  writings  of  record  in  a  .«iiil  witliiiii 
sullicient  cause  is  liable  in  damage.^,  i'uiW  | 
A:  I'l-ia;  15  L.  C.J.  281,  Q.  B.  l^;l. 

XII.  JlSriFR'ATlOX  OK,  SCe  TlUTII  <'f. 

2;!2.  A  )ileit   to  an   action  fur  sbinlrr  wli... 
adinils,  but  ulU'rs  to  retract,  tliesiaiuifniusivuw 
complained    of,    is   bad  and   will    1,<..  ilirimi,--t:l 
on  demurrer.  AotVc.v  (iiiitl.  v.  Vliidiut,  '^  L.  C.  R.  I 
211,S.  C,  1858. 

233.  In  ail  action  of  damages  fur  slamler  tkf 
defendant  may  plead  that  what  lie  saiil  ra 
true.  Ihliale  v.  Ikaudry,  12  b.  C.  ,1.  :i21.S.C. 
1868,  Hi  note  to  art. 

231.  Proof  of  rumors  current  in  tlie  |ilaiiiiill'!  j 
neighborhood  before  the  uttering  ul' llif  .^laiiJer 
may  be  made  in   mitigation  uinler  IIk'  gfiieral 
issue.     Fditrnicr  v.  Nureau  el  iix.,  12  L.  C.  J.  I 
;M2,  S.  C.  1868, 

235.  Where  one  reproaches  another  with  hav- 
ing been  convicted  of  thelt,  it  is  no  jiistilicalion 
in  law  to  plead  the  truth  of  the  slamltT,  but,  on  | 
the  other  hand,  an  aggravation  of  the  olhjnce. 
I'etrin  v.  JAiro(/ieUe,'4  R.  L.  2H(i,  S.  ('.  b;2- 

236.  But   anything   which  can   he  .-ai.l  mlb 
truth  against  a  candidate  at  an  ck'ctidii  >fill  t<  I 
taken  into  account  in  Mitigation  of  ilamaMl'or  , 
libel.     (Whassa  v.  Kihier,  4  K.  L.  2!0,S.C.i 
I  R.  L.  150,  S.  C.  R.  1872. 

237.  Ann  in  an  action  for  liln'l  (ii,'aiiislap«H 
lie  oliicer  the  truth  of  the  libel  iiuiy  I*  pbW  [ 
in   iustilication.     Gcne.il  v.  A'diiiiniul,  J  ill.. 
li;r,  C.  C.1873. 

238.  Justification    is   a  gooil   plea  in  a  civil  j 
action   fur  libel.     .Uini.istau  \.  Ih.iijollctiil,' 
R.  L.  442,  S.  C.  1871. 

230.  But  in  a  criminal  suit  Bgaiiisttheme 


iND  SLANDEU. 

se^  to  $200  and  cortts. 
.  60,  Q.  B.  186T. 

T  Under  Jcdgmkm  for. 
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gnient  was  rendpii  1  again.i 
le  sum  of  $35  us  iliiinaiji'sfur 
;uiiiHt  liiiii,  mid  till.'  plaiiiU 
r  coniruinte  par  cnrjis  iij^ain-i 
'leiidaiit,  on  llio  gr.iuiui  ilui 
I  tlu'jiulgiiu'iit  iiur  any  part 
>iir  iiioiitiis  liad  o.iiirc'l  .■iiiitt 
tilt'  jiidgint'iit  ii;^iuh-t  liim- 
inrt  lui8  (ii.-crt'tinnaiT  f^,\^^ 
tlie  rislc,  and  thai  a^  all  im 
bed  liy  the  jiid;:iiHMit  i>m\- 
ut  been  oojMplii'd  with,  ifc 

;  discliarged  ti' ciititodv^-n 

V-  DnnahicCf'J  L.   ('.  R, ':;j, 


■ill  lie  for  u  lilicl  coiitaiiit-l 
I  in  a  court  of  jii<iicc.  M( 
"Lej;.  381,  Q. '15.  Isl6. 
gation  of  fraud   in  a  \i\n\- 

Hnch  an  allc);alii.ii  will  iioi 

for  libel,    tinli'ss  it   be  alfo 
■a  coinplaint'd  dl' was  iiierelv 

libel,  vvhicli    w-.K  irrclevaiii 
iiiimoiis  V.  JSi/nie  it  ui, 

l.S(i'2. 

liter,  that  he  nlio  .-lander- a 
of  record  in  a  .-nil  witlitiii 
iable  in  daniaL'i'-^.  /'icW 
I.'.;h1,Q.  15.  i^;l. 

ION  OK,  see  TiiiTii  .f. 

Ill  iiction  for  sliiiiJiT  niiicli 
J  retract,  tlie^lamlen/U.-wuMf  I 
i  bud  and   will    |,o  cli^ini^*] 
c.v  (/«((/.  V.  Cluihiit,  "<[..  C.K.  I 

of  daina<;os  fur  slainlcr  tlif  I 
ead   that    what   lie  -iiiil  was 
'Mlldrij,  12  L.  (;.  J.221,  SC.  I 

nors  current  in  the  |ilaiiiii!i'^ 
re  the  uttering  ipI'iIh'  slaider  I 
iiitigatioii   under  Ihe  general  | 
.  Nurean  c(  nx.,  \'l  L.  C.  .I. 

reproaches  another  witliliav- 
of  t belt,  it  is  no  justiticalion  | 

'  truth  of  the  slamler,  but,  on 
aggravation  of  the  olii'nce. 

/t','4  H.  J,.  28(1,  s.  t'.  I-;:'. 

ing   which  can   be  •^aid  ivilh 

didateat  an  election  will  tf  I 
in  Mitigation  of  dania^wlor 
FAhier,  4  It.  1,.  210,S,  Ci 

I.  1872. 

ctiun  for  libel  ai;iiiiisl  apiil- 

I  of  the  libel  iiiiu-  k  pieS'W 
rciiest  V.  A'(jr)iiiind.  j  I!  I-. 

II  in   a  good    [ilea  in  a  civi] 

MllHSStUH  V.  Iliill^dUttlll;^ 

ininal  .■^uit  against  the  same  i 
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lurties— //eW,  that  though  the  defenrfanKi  «or,.  I  P^n^  ■ 

l,ewspa,.r  men,  and  the  Tibel  cl/l  Jed  "^00.       mf^  ^'i''^""'  ''^■^■'■^^^^  L.  C.  L.  J 

Timted  t  irongli  the  inediuni  of  their  newswiner         " '-     ''    •  ■   -  - 

and  in  the  ..rdinary  publication   of  news,  thev 

could  not  p  ead  the  truth  of  the  libel  or  the  in- 

,ere.«t«  ol  the    public    in  justification    thereof. 

Hegmiv.  D'lKjaU,  18  L.C.J.  86.  O.  K    18' t  t 


I  note  to  art.  M 1  it,  p.  343  sujira 

m.  An,\  held,  also,  that  the  existence  of 
I  rumors  cm  d  not  be  proved  in  justiticatioi.  of 
I  ilie iit^el.    111. 


the  wo;d:"i.SsV'"r'  "''^^""■q"e'^ti0N  whether 
court    h'^  '■"''''"  '"  K''"''  '"iti'  vvas  for  the 

Ib.    ^    lor  thej.„-y,  and  .should  W  ,so  submitted. 


249.  And  such  con 


.Xin.  L.v  V 


OK, 


211.  The  Knglish  Act  of  Geo.  HI.  cap.  GO  is 
I  in  force  in  (  anada,  and  consequently  it  i»  ibr  the 
jiirv  to  say  u  hether  under  the  facts  proved  there 
HliM.an.    .vhether  the  .lefendant  published  ii 
\l!e;iinav.  Jliiiffatl  et  at.,  18  L.  ('.  j.    1^5^  y  ]^ 

.\IV.  hi.vaii.rrv  kok. 


212.  To  an  action  for  slander  brought  a^'ain^i 
tliree  (ler.on.  ,iescribed  as  all  of  the  cilv  of  .Vew 
lork,  iimler  the  name,  style  and  linn  of   l{    (i 

I  Dun  A-  to  e.^cepiions  to  the  form  were  lileii 
knvoof  Ihedelen,  ant.s,  on  the  gn.und,  amon- 

lotlierlliing...  Ihat   the  action  .shoiiM   have  been 

Iduecled  ivainsi  the  partners  g„iltv  of  the  mali- 
cious acts  e.iMpamed  of     The  excepti,,,,    was 

I  iiiaii,iaine.l  iuid  iheaction  dismissed.    \.'r/),>iuM 

.v™;;^-^l2L.c.l^3^5.s.c.l«;iL^       *' 

hfi^lT'i""""  '",":''' t'.v  one  of  the  authors 
of  the  libel  does  not  liberate  the  others,   (hou-h 

Inna.v  im.i^rate   the  damages,  an,l   there  is  , 
.lint  and  .several  re.sponsibiliiv  on    the  part  of 

244.  A  p.,'r,<(,n  may  have  a  distinct   reooiir-«f. 

against  all   the  persons    concerned    in  .aM 

«saiim  him,  but  he  cannot  claim  but  one  c, 

IKTistI''^'''     ^""'^'^'■v.-lmyo/,!fHL. 

21J,  Where  the  defendant  charged  the  nlain 

II  will,  periury,  and  plaintiir  irrouAt  action 

iliere  or-//W-/,  that  delW.dant  .hou  d  not  1  •  v  , 

lre,*aled  the  charge  in  his  plea  unles.s     0  c  ,  'd 

Wl'm  -'''  "■   <^''"^«""'  5  U.  L.  22U; 

lliel-aii  TIT  "'■;''""'*«««  forslander  will  not 
llieagainslajuM'son  by  reason  of  words  uttered 


snance  of  «ome'dei','t"'l""";'"'""  ""'''«  '"  P"^' 

alleged  s|a„      .!,.'•  '"^r"'   "■•  """'"I.   h  Hie 

I  P''n.o  e         I    e^ti,,-:'-,:]'''''  /''•-•  and    reasonabln 

an  i'beyond    I  e  le  .d  i      T'''''"^^' "'''  Privileged 

■>ot    co-ex^t   .ml 'tiJ;;^, ,'/'"''''-' '-'J'-^«a'.- 
and  to  snphort  a,,  „'  "    '   ','"nimunication.s, 

li-psCSc:^-^;-;;;:'^--^^  - 

-.eotherth::nairfnft;.;!;nr"^"'"' 

"'«    category    of        ti  eU      '"  '^'"'^<-' "   ^"1"' 


"iiniption  of 

"  oor/,  O   1{. 


malice   on    his   nuri 
'••■101,  .S. (J.  1874.      ■ 


the 
"nuijm 


-\VI.   P,.K,u, 


IN'  Action  kok. 


■iiider,  the 
I  concern- 
iilleired  in 


XV,  Malice  i.v. 

Ibi,l"ii,7i  V'?""''^  '""'  ^^«''  arrested  for  rol^ 
I  «  e  t  V    1 '   ''"V  "'"',  ""^  J«-'«'Hiant  was  «ub- 

ESfSr,bS;.'''^riitf'^^'off 

■"(act.   It  ifi  „     „     ,.  ^  ■•       ,  ''^''^  '"'"  "1  '  "f 
I-™  ro         '  '•■■''  ^'i'"'-'  '"^  ""^^  '"^  i"  "'at 

■'■andtlia  u  °    ,""  '"'"^  '^  "'•»«  "'  '"y  '''"T'loy 


J.J4.  In  an  action  of  damages  for  si 

en,an,n,avple,vdtha,whathe.a 

"^'lieplainiiit   differs  from   what   is 

'.i?™,',;j";;i;°i.r;;,S"'''' '''''';""»'' i'i~= 

na?i?n.  ^'' ""°'l'"' ■"'"^  ^"'''''  ""*'  a  plea  in  the 
coun.;  il    1'   '"■'■  ■■*"  "°''°"  containing  three 

i^nr,itS'c^^?1,irro&f 

.tons  to  the  form  were  filed  by  t^o'  ofThe  S" 
dams,  on  the  ground,  among  other  t  n^l  1 
cause  he  cause  of  action  was  insnSit  v 
1  l<elled,  inasmuch  as  it  was  alleged  that  r^ 
'lelen.lants  did  fraudulently  ad  ma  Sous  v 
write  in  a  certain  book,  kept^n  Uil  uS:^S 


•-...,     o.nuc       Wilt 

^smmmmms 


IwIto'^I'^'.V''*'  "'O'ives  and  intentTon''ofVhi  I  dant'liad  rpf.Ta^  H  "T.  f,"""'/  ''"'  '*'^  ""^  defen- 


1   !      i| 


75Q 


LIBEL  AND  SLANDER 


k    !,- 


i,i 


;■   If 
I' 111 

'11  mi 


wrttlen — Held,  that  the  exct-ption  was  well 
founded  and  the  action  tmist  be  disniiP8e<i. 
McDonald  v.  Jhm  et  al.,  12  L.  C.  K.  345, 
8.  CM  862. 

XVII.  Privii.eoed  Commdnications. 

2.58.  In  an  action  for  verbal  slander — Held, 
that  the  answers  of  liie  slanderer  to  inqjuiriefi  in 
the  interests  of  tlie  slandered  were  privileged 
communications,  and  in  tliis  case  the  answer;< 
should  lie  withdrawn  from  the  jury.  PoUevin  v. 
Morgan,  10  L.  C.  J.  9:i  &  1  L.  C.  L.  S.  120, 
S.  C.  18fi6. 

259.  And  this  communication  in  pursuance 
of  .some  debt,  legal  or  moral,  by  the  allefred 
slanderer,  or  with  fair  and  reasonable  pur|)ose  on 
proiecting  his  interests,  is  privileged,  and  be- 
yond the  legal  implication  of  malice.    lb. 

260.  The  deliendant  in  an  action  for  libel  hail 
written  a  letter  to  the  plaintiflTs  brother-in-law, 
Hcciising  the  plaintifFof  dishonesty  and  trickery 
on  account  of  his  having  broken  up  a  sale  from 
the  brother-in-law  to  defendant — Held,  in  appeal 
that  although  the  letter  was  not  a  privileged 
communication,  yet  that  it  was  justifiable  under 
the  circumstances,  and  an  action  did  not  lie. 
L'Henrextx  v.  Bninet,'A  C.  L.  J.  61,  Q.  B.  1867. 

261.  A  member  of  a  benefit  society  has  a  right 
to  state  in  a  meeting  of  that  society  that  a  can- 
didate for  admi.ssion  ha.«  been  convicted  of  theft, 
even  though  five  or  six  years  have  elapsed  since 
the  conviction,  such  a  communication  Iwing 
privileged,  where  no  malice  is  proved.  Duretle 
V.  Cardinal,  4  R.  L.  232,  S.  C.  1872. 

XVIII.  Proof  of. 

262.  On  an  appeal  from  a  judgment  diami.%'5- 
ing  a  motion  on  tne  partof  the  plaintifif  lor  a  new 
trial,  who.se  action  had  been  dismissed  on  the 
verdict  of  the  jury — Ifeld,  reversing  the  judg 
ineiit  of  the  court  below,  that  in  such  an  action 
it  is  not  necessary  to  prove  the  ip.iissvna  nerba, 
and  that  the  substance  of  the  charge,  if  proved, 
is  sufficient  to  warrant  a  verdict  for  the  plaintitf. 
Beaudry  v.  rapiii,  1  L.  C.  J.  114,  Q.  B.  1857. 

XIX.  Reconciliation  in  Cases  of. 

263.  A  settlement  by  reconciliation  may,  in 
an  action  d'injvres,  be  proved  bv  witnesses. 
Peltier  &  Mirille,  2  Rev.  (fe  Leg.  334,  K.B.  1818. 

264.  Action  was  brought  for  verbal  slander, 
and  the  defendant  pleaded  reconciliation  Ibuno- 
ed  on  a  meeting  he  had  with  the  plaintiff  at  a 
hotel,  where  they  drank  together,  but,  according 
to  proof  made,  there  was  nothing  said  by  plain- 
tiff to  indicate  that  he  abandoned  his  right  of 
action — Held,  that  there  was  no  presumption 
of  reconciliation,  anH  the  plea  of  defendant  mus. 
be  dismissed.  Pmin  v.  Bacaud,  8  L.  C.  J. 
218  A 14  L.  C.  R.  364,  S.  C.  1864. 

XXI.;^TuuTH  oF.'see  JtJSTiPicATioN  or. 
2S5.  In  an  action  for  verbal  slander  the  truth 

of  the  iniplittttiou  is  nOt  the  15aUe,  tjUt  tlic  rigiit- 

fulncBS  of  the  action  and  the  integrity  of  the 
motlte  bond  fide  o(  the  utterance.  PoUevin  v. 
Moram,  10  L.  C.  J.  93  &  1  L.  C  L.  J.  120. 
S-  G.  1866. 
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XXII.  What  is. 

266.  To  call  a  woman  "a  whore"  is  action- 
able, without  proof  of  special  damage.  iMiighu 
V.  Teua^,  2  Rev.  de  Leg  334,  K.  B.  1820. 

267.  In  an  action  by  a  pilot  againsi  ilic  (nvner 
of  a  vessel  fur  slander — Ifeld,  that  a  siiiicineni 
made  by  the  dpfendants,  thai  tlie  nil,.i|,ai  t.ofii 
IMiid  to  run  the  vessel  asiiore  and  desiniv  iw, 
was  highly  slanderous,  and  iiijurmus  I'o  [y 
piaintifPs  liusiness.  Miiriscite  v.  Joihm,  12 
L.  (;_.  R.  333,  .S.  IM862. 

268.  Action  of  damage  was  lirouf^lit  lor  in. 
jiirious  language,  the  deleiKliint  liiiviii',' oallej 
the  plaintirt'  a  thief,  the  dcfcmlant  Ircin'r  in  liif 
employ  as  a  shoemitkor,  ami  it  wa-  pixnc.l  ilmi 
the  parties  were  in  the  habit  of  ii(hlressii)j„iK 
another  in  that  way  for  a  long  time,  and  ilmi 
the  plaintiff  had  not  sutleied  by  it  to  iiiu maie. 
rial  extent.  •Judgment  for  $ lOdanuigt-s  amlooMf 
was  awarded.  Mailht  v.  Demlels,  1  L  C.  L  J, 
31,  C.  0.  1865. 

269.  The  use  of  {\\e  \vcin\i*  " pay^.  lea  tktUs" 
by  a  creditor  to  his  debtor  on  a  piiblii-  slr<-ft,Jii 
the  hearing  of  ))a.ssers-by.  glve^  gnmml  Iufm 
action  of  damages,  liidland  v.  Jodoin,  J 
L.C  L.  J.20,Q   B.  1866. 

270.  The  use  of  the  term  loafer  in  rclfience 
to  a  person  gives  good  "round  fur  ilainain, 
UghUiall  v.  Walker,  2  L.  C.  L.  J.4H,  s"c, 
1K66. 

271.  The  defendant,  while  the  plaint  ill' wh 
giving  his  evidence  in  court,  intcrnipu'il  him 
.several  times  ami  called  him  a  iit'ijiirci— i/f/ii, 
on  action  of  damages  being  Imiiighi,  rcviTvinj 
the  judgment  of  the  court  bekuv,  thai,  alllnii'k 
the  court  could  not  award  exoi  hitanl  liaiimgrt, 
the  <lefondant  must  pav  cost-.  Gnmlle  v. 
JWavgiT,  3  C.  L.  J.  69,  Q.  B.  IH67. 

272.  Where  one  repniiiciifs  amitiicr  Willi  lim- 
ing liecn  convicted  olthefl,  and  eallsjiiiii  atliief 
even  where  the  statement  is  inic,  an  aolimifor 
slander  will  lie.  Pttrin  \.  LarocheUe,  i&L 
286,  C.  C.  1872. 
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I.  AoTioNB  Under. 

273.   Actions  under  the  Licoiwe  Act  of  IWO 
must  be  bruugiit  before  the  rocordor,  and  noil* 


;nse  law. 


woman  "a  whore"  is  action- 
fof  HppriftI  liainagc.  iMiighit 
e  Loj;  liU.  K.  B.  1H2I). 
n  by  a  pilot  Hj,'ain»l  tlic  owm 
tider — Held,  tliut  a  Klateirienl 
dantp,  that  tlie  nilol  liiii  lioen 
essel  ashore  and  dcKiroy  her, 
lerons,  and  iiijurKJiii  I'u  tin' 
!.-<.  Morisetle  v.  Jinloin,  12 
1802. 

(ianmge  was  lirou^^iit  lur  Id- 
llic  (leleiiiltmf  hiivinir  calleii 
'f,  llic  di'ffiKiant  lii'iiijr  111  liif 
niikor,  ami  it  wii- prowil  ihai 
I  tiie  habit  of  aililreshint'inif 
iiy  for  a  lonj^  tiiiio,  and  ihai 
ot  Hiid'eri'd  by  it  l(j  any  nigtf. 
icnt  for  if  10  daiiia^i'^  aiuioo* 
ailkt  V.  Dexilets,  1  L  C.  L.J, 

the  words  "  jiMji^les  detta" 
s  dehtor  on  a  pidilic  street, ii 
wrs-l>y.  }^lvfi^  f,'r(miii|  t.irM 
?M.  liiiUand  V.  Judoiii,  I 
i.  lH(i«. 
the  term  loafer  in  ri'iprence 
iiood  >i;r(iniid  fur  (iiiinaaeti. 
'ker,  2  L.  C.  L.  J.4:<,  S  C, 

lant,  while  tlie  pliiimirt'  wu 
le  it)  conn,  inlcmipifij  him 
called  him  a  pcrjiirei— i/c/fi, 
ge.H  heinj;  hriiiij;iii,  rcver^iing 
le  court  helow,  thai,  allluiiifh 
t  award  exoi  hiiiiiii  daiinigfH 
iKt  pay  (^ost-.  GrutdU  v. 
J.  6i),  q.  B.  IH(i7, 
repniiu'ues  another  with  liav- 
ol' theft,  and  ealisliiiii  alliief 
iteirient  if  true,  an  aoliuii  for 
I'elrin  v.    Larochelle,  4  K.  L 
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X  Unuku,  297-300. 

Unuhk,  ;iOI, 

Iaki.stkatk  I'ndbk, 302, 308. 
!eiitioraiu  Undkr,  Mi. 

.S05, 

OK  LlCENrtE,  306. 

Pboskcutb,  307. 

ER. 

der  the  LiceiMie  Act  of  ISIlf 
sforc  the  rocorJer,  and  noH* 


Massaexp.,  4K.  L. 


fore  the  Kecordiir'e  Court.* 
M7, 8.  C,  1873. 

II.  Appeal  Undkk. 

274.  The  petitioner  had  been  convicted  by 
Iheju'ige  (.1  (lie  t^essions  of  the  peace  in  u.i.l  fur 
Ihecityuf  Mo,.treal  of  «dl.n.'  lujuur  without  a 

,  k(m'-HM,  that  l,e  mgnt  appeal  to  tl,e 
(rfiieral  Quarter  Sessions  of  the  (>,.uce  from 
jiicli   conviction     under   C.    8.    L    C    can    6 

f.'-;?";!  ^''TP""^^  '•'•'^'  *  Selmare,  7  L.  6"  J  ' 
\  10,  a.  t.  IHl),i. 

275.  But  where  a  conviction   wa.s  had  a.'ain.st 
s[*r'on  for  .-elliiij:  li,,,,,,,'  withoul  a  licence  un- 

erC.  S.  L  C.  cap  U~Jlcl,l,  that  m.cI.  com  vie- 
on  could  not   be   broujiht  before  the  Superior 
I  Cmrt  hy  cerUoran       VaiUmicourl  exu.  &   The 
Munv-vml  Chimril  of  SI.  Rocit  de  Quebec    K! 
L.C.  K.2:7,  S.  C.  I8ii«.  <<?«'•««,,  Jt, 
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VI.  Constitutionality  of  Act. 


280 
tional 
&  lb  L.  C.  J.  im,  S.  C.  1872. 


VII.  Conviction  IJ.vdku. 


III.  Butcher's  Li(;en,<e. 

a?6.  Where  the  petitioner  had  been  con- 
.  einimMo  fnie  and  iinprmonment  for  keenin.r  .. 
Iiiilchers8tull  w.lhuiit  Wci-n-c -IJdd,  that  lis 
tlieliylaw  made  the  accn.^ed  liable  only  after 
denumd,  and  the  comn)itineni  did  not  ^he'w  ili'it 
any  demand  had  be,,,  mu.le,  the  prisoner  mu.st 
!  H-jli.^cliar-ed.     Jiiown  exj,.,  5  li.  L.  l(i;j,  q.   jj_ 

IV.  Curtificate  of  License. 

I  .  M^u\  ""'f  "''"''''  '■'''^^■'  '  "  Ke''pived  from 
M  r.„b,H  the  .un.  of  $;W,  in  puyn.ent  of  a 
lavm,  licence,   lor  which  he  ha.,  obtained  the 

I    cert,t,ca  e  o     the   council   of  the   County   of 

hZ    IHrw.!''"'Y',  ?'•  Hvacinthe,-i;),h 

line,    im  (Signed,)   Leonard   lioivin,   Col- 

" lector  of  Inland    Revenue  "-i.s  .sutKcient   to 

'  ptoct  the  defendant,  and  e.xe,ui>t  bin     rom  ,i,  ! 

rpro«ec,,to„   for  the  nale  of  l.quor  witho,     u 


V.  Commitment  Undkr. 

278.  The  commitment  mii.t  .«hew   with   cer- 

,1V    ,ata.<pee,,icoll^nceh^ 
!    r  »l,ich  inipn.onn.eut  can  be  awarded,  and 

l^:ereforeHco,,,m,lmentu,,dert].eLicens;Ac 
^M,ng  on  a  conviction  (or  .celling  th,,..  ,la«s,  i 
of  rye«.h,.«key  and  receivinjr  |:avT„ent    iPe  ef.  r 

.  lei,tdepo.iri,  ,    .    a  ,.l8  ,T,,;"'t7'"t;\'''- '""  •*«- 


Jv    .Vr.H  '"•'    ""     ""«''""U.ion     char»i„.r 

tl,a  .1.      '';""  '"    "'^   '<'«J""ctive  iH  bad  a,  7 

r     fc^'S:?   "^/'•'e'endant   would'  m,f 

be  forthV"!/"''''  f'^'  "]"'  "'^  conviction  m„-t 

"had,  have  been  charg«l  in  thedi^jnncti   'e        i, 

^H4.  And  a  conviction  adjiuigimr  a  defendi,  t" 

-be  ,,.,  by  of  several  otienjres,tnl,ronden'i'' 

is  bad.    lb.    '   '^'^  ''^"'''     '°  P-*^  °"«  P^"^l'.^^> 

2«5.  A  conviction  for  selling  liquor  without  ;i 

I'ce.r-e  will  lie  again..t  any  men.ber  of  t  e  t.a  ■, 

"ership  a,,  well  as  the  partnership  join  tlmu': 

r^wS" ;'f ;  '''^i'"^  i^^^'^"  pa^tiierZy^ra     ■ 

L  CW.  i^Vii   B-' 185T"''''"  *"    i^e//m«r.,    7 

280.  The  defeiniant  iiad   been  changed    a„  I 

n  ent    w  ,?'  ^^T^  "*  '"^"^•"  «'P''blic  en    rtai , 

cen4    o   ;"    I    '""■"/"   P''''^'«"«'y   obtained    .t 
icen.^e  so   to  do,    and  wa.s  con.lenned  to  nav  t 
he  collector  ofjnland  Revenue  tl  e  h,  m  r*. 
■i>  penalty  an,  $8.9;{  as  co8t.s,  or  .^o  to  ia  I 
'""■  '"-""I;-     The  paitioner  a„p'l,c,|  fr.r  Mrni 
'•n  a  .n.mber  of  gro,n,,ls-//,vl/.j,PHn|nTanDl,. 
^Uion,  that  the  couv,ction  wa,s  bad,  i,  asmTch    s 


. f,  Or     ^inniiiiitKiix.  t-     ..  ._     ..■■■.. 

loV' 


prisoned  for  . ,,,  r  ,  Yof  ,,ouL  tlw'  .'t^r;.''''"^  '  .    '  '"'  '"" 

...  SS-HHllipSs 


1 0^",  „or  shall    nv  am  ?.f,i^''r""'''i""  }"'iKi""nt  or 


I  I  I 


:i    !! 


ii.i 
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T«l 


Ihe  condemnation  to  one  month's  imprisonment 
in  default  of  payment  of  fine,  etc.— was  not 
founded  on  any  law,  but  was  contrary  to  law. 
J^lack  exn.  &  Bel/emare,  7  L.  C.  .1.  fi,  S.  C.  1862. 

287.  But  held,  also,  that  if  it  had  bfen  an 
Tinier  int^ieai)  of  a  conviction,  it  must  have  been 
hinended  by  the  court.     lb. 

288.  A  conviction  under  the  license  law  was 
laned  on  the  charge  of  keeping  a  house  of 
public  entertHininent— //eW,  on  i-erfiorari,  tliat 
filch  conviction  could  be  quaHhed,  as  such 
allegation  constituted  no  offence  under  C.  S.  L.  C. 
cap.  6,»  Mng^  exp.  &  Roy,  7  L.  C.  J.  107,  8.  C. 
i  8(J.'). 

289.  A  conviction  under  the  license  law  inust 
contain  the  judgment  upon  which  it  is  based,  and 
a  statement  that  tiie  conviction  results  simply 
from  proof  that  the  defendant  sold  spirituous 
li(|uors  without  license  is  not  sufficient.  Ihi- 
iiimi  V.  Boivin,  14  L.  C.  ,J  203,  S.  C.  IHGtJ. 

290.  In  a  prosecution  under  C.  L.  S.  C.  cap.  6, 
the  conviction  must  exactly  conform  tr)  the 
iharge  in  the  information .  Thompxim  &  Durn- 
ford,  12  L.  C.J.  285,  C.  C.  1868. 

291.  And  therefore  wiiere  the  sto'ute  creates 
several  offences,  one  of  w  hich  was  charged  in  the 
information,  the  convict  )n  for  another  offence 
which  is  subject  to  the  same  penalty  will  be 
quashed,     lb. 

292.  Where  a  tribunal  has  been  constituted  by 
the  License  Act,  composed  of  two  justices  of  the 
peace — Held,  that  a  conviction  bv  three  justices 
of  the  (K'ace  is  illegal.  Page  &  Griffith,  18 
L.  C.  J.  119.  S,  C.  187.S;  Q.  34  Vic.  cap.  2,  sec. 
153  &  Q.  37  Vic.  cap.  3,  sec.  14. 

293.  ;\rid  held,  also,  that  a  conviction  for 
selling  li(|uor  in  thehoiiseof  another  is  null.     lb. 

294  And  held,  furtlier,  that  where  a  con- 
viction is  for  two  offences  incurring  penalties, 
the  conviction  should  s|5ecify  for  each  offence 
the  time,  place  and  penalty  incurred.    lb. 

295.  The  right  of  certiorari  from  a  convic- 
tion of  a  court  of  district  magistrates  does  not 
exist  under  the  (jicense  Act  of  Quebec,  even 
where  the  defendant  has  made  the  deposit  re- 
auired  bv  sec.  195  of  that  Act.  Duncan  ern  & 
Marquis  exp.,  4  It.  L.  228,  S.  C.  &  16  L.  Cf.  J. 
188,  S.  C.  1872 ;  &  art.  304  iH/ra. 

VIII.  Ga.mbliko. 

296.  There  is  no  penally  can  be  inflicted  on  a 
tavern  keeper  for  allowing  gambling  in  his 
lioiise,  under  the  License  Act  of  Quebec. t 
JMrin  &  Vigneux,  4  R.  L.  707,  Mag.  Ct.  1872. 


liqiior  without  a  license.  Reynolds  it  DiinM 
7  L.  C.  J.  228,  Q.  S.  1857  j  &  Mullim  k  Mt- 
mare,  lb. 

298.  The  petitioner  was  charged  and  convjcW 
of  retailing  fermented  liquor  without  a  liccn* 
and  condemned  to  pay  to  the  collector  of  Inland 
revenue  the  sum  of  $50  penalty,  andalsotlie 
sum  of$G.63  costs, or,  III  default,  to  becoininiilfil 
to  g.iol  lor  three  luonths,  the  defendant  applinl 
for  a  writ  of  cec/iVirarton  a  numlier  of  j.'roiini|i~ 
Held,  refusini;  the  application,  that  iii  a  pruff 
ciition  for  selling  liquor  without  a  license,  iis 
not  necessary  to  aver  that  the  defeiiditril  i'»  nci 
a  distiller  within  the  provisions  of  C.  S.  LC 
cap.  G.  sec.  I    Il\ 

299.  The  allegation  that  the  defendant  sold  al 
one  time  ferniented  liipior  in  a  Ic.<h  (|nanlilt 
than  three  gallons,  to  wit,  three  gla-ise.s  <if  bcfi, 
is  sufficient  and  legal,  and  such  an  allepitior! 
of  an  offence  committed  on  a  day  ccrlamjnd 
on  divers  times  liefore  and  aftel- docs  not m 
elude  several  offences,  it  being  coiifonnablf lo 
the  form  of  declaration  given  in Cip.  Gof  lliesia 
tute  aforesaid.  Mnlci/  exp.  &  Hellcmarc,  7LC 
J.  I,  S.  C.  1862  ;  Q  34  Vic.  cap.  2,  ,-ous.  I  A  |5: 

.300.  In  a  prosecution  lor  .selling  lienor  wiife- 
out  a  license,  the  information  neeil  'lut  be  umto 
oath.  Cousine  &  Bellemare,  7  L.  C.  J.  jl' 
S.  C.  1863. 


IX.  Information  UnI(ER. 

297.  The  deputy  revenue  inspector  can  validly 
sif;n  the  complaint  or   inf'oniiatiou    liir   (-elling 


*lf  any  person  keeps  an  inn,  tavern,  temperance  hotel, 
or  liny  olhei  house  or  pini'o  ot  public  entiTtainmcnl,  or 
col  Is  liy  retail  l)iiuuly,rnin,wtiiski'y  or  any  other  spiritiiourt 
liiliior,  wine,  iilo,  beer,  porter,  "oirieror  othervinons  or 
fermented  liiinor.oriauHeBorBufTeis  tlieHnnio.  nrmivof 
the  ?iiinie,  to  be  sold  by  retail  in  hi^houscor  pniniHeH  or 
iiiiipy  boat, barge, ciatt  or  other  ccnfltrui:tlon  Hoiuln)} 
or  moored  in  any  river,  lake  or  Ktream.  or  in  anyliousc, 
sjijinty,  hnt  r.r  other  biilLlitij?  crerled  upon  any  sroiinii 
without  Uie  license  required  bv  this  Act,  or  ooMtrary  to 
Its  true  intent  and  nieaiiiiig,  such  person  shall  incur  u 
penalty,  etc.    y,  34  Vic.  cap,  2,  sec.  2. 

tTbiB  omif  ion  is  luppUed  by  the  amending  art  36 
Vic.  cap.  3,  sec.  18. 


X.  Jurisdiction  Under. 

301.  The  Superior  Court  has  no  aulliorilvlo 
issue  a  mandamus  to  compel  the  license  com- 
missioners to  grant  a  license.  I'rirett  v.  Seitm 
etal.,  18  L.  C  J.  192,  S.  C  lf<74  ;  Q.  ;i7  Vic, 
cap,  3. 

XI.  Power  ok  Magistratk  Unper. 

302.  Under  C.  L.  S.  C,  cap.  6,  Ihe  conviclinj 
magistrate  has  a  discretionary  powerlo ^.'ireany  j 
one  of  the  three  jiid'iiiients  nientioneil  in  w. 
32,  ss.  2  &  .sees,  38;' 39ife40oftlie  afore.«aiJ 
statute.  Moley  exp.  &  Bellemare.  7  L.  C,  J,  1 
S.  C.  18G2  i  Q.  .34  Vic.  cap.  2,  sec.  1,S8. 

303.  The  magistrate  has  also  the  power  lo  I 
grant  costs  either  upon  conviction  or  (lismii«il  i 
of  the  prosecution,  and  even  to  ultonieys.  If,  | 

XIII.  RioHT  OK  Certiorari  l^xnKr., s«Af 
PEAL  Under. 

304.  In  an  action  under  the  License  Acl  of 
Quebec  by  theCity  of  Moiilrciil,  licfoiiil.uitliasifl 
right  to  certiorari  until  lie  has  nmilc  llieileponi 
required  bv  sec.  195  of  said  act.  Dnnyap.i  ' 
Sex/on,  r,  (i.  L.  507,  S.  C.  I.'-174;  k  note  lo  art. 
27  1  .siijira. 

XIII.  Sl'MMONS. 

.305.  The  defendant  was  cnnvirtfd  of  fellinj 
liquor  willioiit  a  license.  In  flie  ali^enceofllif 
judge  of  session  the  police  iiingistinie  prepiiW 
The  usual  form  of  wonis  in  asiiiiiiiion.orrquinjf 
the  defendant  to  be  and  U[ipc;ir  litf-re  C.  J.  l  • 
Esq..  and  .stilting  under  wh:i!  iiiilhoritv  hail**' 
struck  out,  and  the  words  Mr.  B.,  P.  M.,Mib<li- 
tuted— //(•/(/,  thai  this  sunniicnsd III  not  ^ivflwn 
autliorilv,  and  that  tlieplea  lo  he  Jiiriftln*  ^ 
i-hould  lie  maintained  as  the    leilcr'f  P-M.iM 


ENSE  LAW. 

license.  Reynolds  &  Diinfitri 
!.  S.  1857;  &  MullimkMi 

ioner  wan  charged  ami  cnnvicW 
lented  liquor  without  ii  licpw, 

0  pay  to  the  collector  (if  Inlaini 

1  of  $50  penalty,  an. I  also  Hip 
M,or,  in  default,  to  be C(ininiillf<l 
months,  the  defendant  applifd 
iirari  on  a  numl)erof;,'r<iiin'li.- 

0  application,  that  in  a  pro«» 
;  liquor  without  a  iicterir^e,  JlH 
aver  that  the  defendanl  is  mi 

1  the  provinion.M  ol  C.  S.  L,  C 

ition  that  the  defendant  sold  si 
ted  liquor  in  a  ics-t  (|imnlilv 
s,  to  wit,  three  Klanscs  uf  beer, 

legal,  and  such  an  allejaliot 
■niinilted  on   a  day  certain  mJ 

before  and  after  ilncn  not  in 
ences,  it  being  confonnalileD 
ration  given  in  caij.  6of  thesis- 
i/rttey  exp.  &  lidlemare,  U,X. 
^  34  Vic.  cap.  2,wcs.  1  &\y, 
Pcution  (or  sellini^  li.inor  wiih- 
information  need  nut  be  uiidn 
c  Bellemare,  7   L.  C.  J.  li; 


ij  Undkr. 

"ior  Court  has  no  autliorilj  lo 
119  to  compel  the  liooiisecoin- 
It  a  license.  I'rirelt  v.  Sctm 
r.   192,8.  C  It^Tt;  Q,:i7Vic, 


Magistrate  Under. 

J.  S.  C,  cap.  a,  the  conviciinj  , 
discretionary  power  toj^iveanj 

jiid'iiiipiits  ineiitioiieil  in  w. 
.  ;)<  'M)  &  40  of  (he  afowjid 
rr).  &  liellemare,  1  L.  C.  J,  I. 

Vic.  cap.  2,  sec.  1S8. 
strate   has   also  the  power  lo 

upon  convielidij  ur  dismis-il 


and  even  to  attorney:',   It, 
Ckrtiorari  rxncr.jwAf 


on  under   the  Licence  Acid 
y  of  Montreal,  difonil.uilliasio 
until  lie  lias  niailc  theileponl 
Dj  lit'  said  act.     Doreycip.i  I 
7,  S.  C.  1S74;  fi  note  to  »n. 


dant  was  convirteii  of.'ellin; 
icense.  In  the  ali^fnceo^lie  | 
he  police  tiia^'is^IialeprefiiW 
words  in  a  siiiniiions  requirin?  I 
le  and  atijicar  licffe  0.  Jt' 
inder  wliatanlhorilv  h«ill«" 
e  words  Mr.  Ii,,  P-'M-ifiiNi- 
tliissuiiinninsilnlnoi^ivehMii 
at  tlieplea  to  he  jiinslictien 
ined  as  liie    leitert  PM.diii 
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I  AM  shew  any  authority,  and  that  the  plea  to  the 
nieril>- whi,;h  had  been  filed  was  not  a  waiver  of 

,  the  pleatotlieiunsdiction,  and  the  conviction 
was  acc„r,  nigFy  quashed.  Duniford  &  Fav 
mu,  i  L.  t.  L.  J.  19,  S,  C.  18(>7. 

XIV.  Tka.nskkb  of  License. 

m  The  transferee  ofa  license  must  comply 
with  all  the  tornmhties  required  by  C  S  l/c 
cap  6,Hec.  l(i,s.-.  2,  IxTore  he  can  e.xercise  the 
ri^jhts  granted  by  such  license.*  Thnmmon  A 
Bdlemar,;  7  L.  C.  J.  74,  S.  C.  m'i      ^       * 


.\'V'.  Wild  MAT  Prosecute. 

^  ;i07.  In  a  prosecution  for  selling  |iq„or  with- 
out license  under  the  Consolidated  Statutes  ol 
Lower  Cana,,a,cap.e-//eW,  thatsucl.  prosecu 
,  tion  may  be  brought  m  the  name  of  the  muni- 
:  cipal conned,  and  thatsuch  council  wasqualified 
to  prosecute  in  virtue  of  24  Vic.  eao.  29  see  4 
Manrnnrt&  The  Municipal  cZJilo}  the 


LICENSES. 

rmvl   ^'*""'""  ''"""'   ***   TIMBER    LI- 
JI.  To  Cur  Timber,  see  TIMBER  LIMITS. 


LICITATION.  1QQ 

.i£»;3r.r;il,;':'„';;-;::-',,::^S 

n.  Of  Property  of  Minors 
in.    Rights  of  Purchaser. 


LICITATION-^S'ee  PARTAGE. 

I.  Efkkct  ok,  308. 

n.  Op  Property  of  Minors,  309,  310 
til.  "luiiTsoK  Purchaser,  311-313 
iv.  Salk  by,  314, 

V.  Stati',s  of  Parties  in  Action  of,  315. 
I.  Effect  of. 

to  of  the  estate,  conceiving  that  i    wou      te  for 

-^e,,dg„,e„t  of  the'co";ii;;£;''j,,:r,l"ti;'e 

tt'eS^a^roVtri^Ti:^'!'^  rr";^""^  ^^'"-  "^foi-e 
'"chlHTf.in.hl.,  assigns  or  iXT    '""'''  '"''""  '"'■*  ''""M. 

'«ch  transfer.  mayeJorois7n,«  n  ir™""  "''"■  ""d/r 
I'wnw,  until  the  IxprMo,,   tLrif.f1  «.?'".*'>1  ^y  S"^''' 

I*'»on  lieensed  resi.led  |  r»?o,»T?'  granteii ;  „r,  if  the 

Mmoipal  council  or  tL  w  Ji  „'"""'V''l'.''"ty  as  'he 
^I'Pi-Me  of  and  in  mentioned  nhL  •'""'."""sionerii  may 
fntioncl  in  this  ifnlio"  li!,t^^.  certilleatn  lioreaftt-r 
hw,„,.  effect  wlmw";  unless  ..,»"''   "■""'.'«'■  «'"»" 

r  yinw,  produces  to  the  revem,"''^!"''^*''^ ''»'■' "f'l'O 
»"^eiiter«lntoabnn^i   ,SiM.'"^.^.'l".«,  ofJicera  certilloate 


311.  A  bidder  at  the  second  crvinir  nf  ti,o  r  • 
tation  may  annlv  tv>r  i.;„  i"   i  ^'^-'""g  Of  the  lici- 

Leg.  441,  K.  B   1813  ^emier,  Z  Rev.  de 

Of  lidtaS'rreqnireTblt'tT"  °' ^V^  '"  '"  ^'"'^^'^ 

security.      Sfn„,¥}^u    J,  "  ^        ^I'"  "efficient 
L.C.j'l03:£c^lS4        "*'■•   '•  *^'""*>''''  9 

IV.  Sale  by. 

314_  The  court  will  not  order  a  sale  bv  lieifa 
K.  B  1820.      """""^'  *'  «'••  2  Kev.  de  Leg.  441, 


TtON  OF. 


2,rK''»'''.eo  ?gn,^fLold2r'^,^'^'„'tf'«''  '"^^  "^^ath  or 


V.  Status  op  Parties  in  Ac 

,   .    '  ,""^f  <*'■  action    in    icitalioii  ahvavs  i./in 

lams  a  demand  en  partage,   and    ha    m  sTh 
action  the  parties  pl.tinti/and  defe  dan  'are  b 
e  same  relative  positions,  each  party  S  at 
the  same  time  plaintiff  and    defendant     X! 
well  V.  Lloyd  etll,  12  L.  C  J.  S  S   C.  ife 
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'*»  MEN. 

Limj-^Sii  PRIVILEGE. 

i For  Demurrage,  316. 
.  For  Freight,  317,  318. 
MENl/""    IxPRo^sMENTS,    see   IMPROVE- 

IV.  Of  Agent,  319. 

V.  Op  Consignee,  320. 

Z\t  "/I"  ^f^'*''^'  «««  PRIVILEGE. 
ivivr    /?  BriLDiNo  Material,  321,322. 
PING  ^*^^^*^''«'  «««  MERCHANT  SHIP 

I.  Fob  DEMrRRAOE. 

.316.  In  an  action  for  demurrage  nnder  a  hill 
ofladini',  which  contained  the  tbilowing  condi- 
ion  :  "  Ueinurrage  cliarged  on  all  cars  not  iiii- 
"iy'/j  "i  "  '^vcnty  four  hours  after  arrival." 
—Held,  that  under  this  condition  a  lien  was 
created  as  well  for  demurrage  as  for  frei.'ht. 
Murray  y  The  Grand  Trunk  Jiailway  Company, 
5R.  L.  ,.Jf,,  C.  C.  1874;    243  C.  C. 

II.  For  Freight. 

317.  Goods  or  freiglit  when  Iande<l  on  a  wlmrf 
are  delivered,  but  they  cannot  be  removed  witli- 
out  the  master's  consent,  until  the  freight  be 
paid,  until  wliicli  time  he  has  a  lien  for  such 
freight  upon  the  wiiole  of  the  cargo.     Patterson 

uplt^'c^t"'  '^'  ^'^-  "'  ^-  ^-  ''^''' 

318.  And  in  action  brought  to  revendicate 
goods  carried  by  the  deliendant  from  Oswec'o  to 
Montreal— //«?,/,  that  the  carrier  had  a  right  to 
retain  possetision  of  the  goods  until  the  wliole 
freight  be  iiaid,  and  that  even  where  the  freight 
18  at  a  fixed  rate  per  package  and  the  gooils  are 
not  all  ready  for  delivery.     Brewster  et  al.   v. 

fZiV'n^n"^'  ^  ^-  C.J.  90,  S.  C.  1857  i  lG7y 
&  2453  C.  C. 

IV.  Op  Agent. 

,  3'^-  In  a  dispute  concerning  a  fthip— Held, 
that  the  builders,  to  whom  rigging  had  been  sent 
from  Liverpool  for  the  ship,  had  a  right  to  retain 
the  rigging  as  against  tiie  Liverpool  house,  who 
had  supplied  it  tor  money  advanced  for  building 
and.for  Custom  house  expenses,  although,  pre- 
vious to  the  delivery  of  the  rigging,  they  had 
obtained  a  transfer  of  the  ship  to  themselves, 
and  had  registered  it  in  the  name  of  one  of  the 

rrtners  of  the  hou.se.    Rogerson  ei  al.  v.  Rdd, 
R.  412,  K.  B.  1830. 

V,  Of  Consignee. 

320.  A  consignee  has  a  general  lien  upon 
goods  consigned  to  him  for  a  balance  of  accounts 
between  him  and  the  consignor.  Stabb  et  al.  v. 
Lord  ei  al  5  R.  L.  181,  S.  C.  1873;  1723  & 
1740,  sec.  2,  C.  C. 

VII.  On  Building  Material. 


LITERARY  PROPERTY.     1% 

Oauvranet  al.  v.  Johnson  &  The  Royal  hsHlt. 
Hon,  16  L.  C.  J.  254,  8,  C.  1882. 

r./!^' P'^-l'J^^i' '?  ■'t'''''""'  "'a^  t''«  proprietor 
of  the  budding  had  alien  on  all  the  mlitenalfor 
whicti  he  had  paid  or  given  value,  but  not  on 
Jn*L""pa;d  portion.    lb.,  &  17  L.  C  J.  mj 


LIEUTENANT-GOVERNOR. 

I.  Powers  of. 

32.3.  The  defendant  had  procured  by  ll-  aj 
ol  intliiential  friends  the  excliangp  of  a  cerlai 
property  held  by  the  Crown,  in  trust  f„r  pubft 
purpo.ses,  for  a  property  alleged  to  be  iMuchii. 
tenor  in  value,  and  action  was   bronglii  to  «t 
aside  the  transaction,  on   the  grouinl  that  it. 
Lieutenant-Governor  in  Council  had   nopowfr 
to  alienate  the  properly  in  question— y/t(<(i|,ii 
being  in  trust   for  public  purposes,  and  beicr 
under  control  of  the  government  of  the , la, 
tliat  It  was  quite  competent  for   the  LieutenaDt- 
Governor  in   Council  to  alienate  or  dii-piw  «f 
the  property  as  might  be  deemeil  most  a.lvanu- 
geous  to  the  public.  In  whose  belmlf  it  wiislieM. 
I  lie  Attorney  General  v.  Middleiniss,  m.C  J.  I 
253,  S.C.  1875. 


LIFE 


INSURANCE— 5ee 
ANCE. 


INSUR. 


LIFE  RENTS— fi'ee  RENTS. 

LBIITATION    OF      ACTIONS-** 
PRESCRIPTIOiN. 


LIMITS— ^fe    BOUNDARIES. 

I.  Op  Hudson  Bay  Company,  see  HUDSO.y  i 
BAY  COMPANY. 

II.  Of  Quebec  District,  see  QUEBEC 


LIQUIDATED  DAMAGES--^  CA- 
PIAS, COMPENSATION,  DAM- 
AGES, &c. 


LIQUOR. 

I.  Sale  op,  see  SALE. 

LITISPENDENCE. 
1.  Plea  of,  see  PLEADING. 


321 .  The  proprietor  of       lot  has  no  Hen  or  j 

ri^jht  of  retention  on  the  bu..  ting  materials  deliv-  

md  there  for  the  purpose  of  being  incorporated    t  ttPR  A  R  V  Pnnpi^PTV     9.. 

Jn  a  building  in  course  of  erection  on  such  lot,    -L-iJ-^-KARY  PROPERTY— jjee 

feo-long  as  they  are  not  80  incorporated.    Jlfc'\  PERTY. 


m 


SAR-Y  PROPEETY.     79} 

Johnson  A  The  Royal  fmtilt 
254,  8,  C.  1882. 

in  reviftion,  that  the  proprietor 
B(i  alien  on  all  the  material  for 
lid  or  given  value,  bm  nntm 

on.  lb.,  &n  L.  c  J.  ni,r 


'^ANT-GOVERNOR. 


laiit  had  procured  by  ih.  ^ 
ndH  the  exciianjie  of  a  ceriain 
the  Crown,  in  tniNl  („r  piiHj 
)ropertv  alleged  to  bDiiHich;ii- 
nd  action  was  bronglii  to  h\ 
;tion,  on  the  Krouml  that  ik 
■nor  in  Council  Ijad  nopowff 
operty  in  question— y/f/((il,(i 
)r  pulilic  purpoPCH,  and  beinf 
'  the  governnieiit  (,f  tlie  (lat, 
competent  for  the  LieiitenaB!- 
ncil  to  alienate  or  dis^iwise  f>f 
light  be  deemed  ninst  advanu- 
ic,  in  whose  I'dialf  it  waslieM. 
leral  v.  Middlemiss,  V)  l.  CJ. 


RANGE— 5«e    INSUR. 
ANCE. 


;NTS— fifee  RENTS. 


f    OF      ACTIONS-** 
ASCRIPTION. 


See    BOUNDARIES. 
Bay  Companv,  nee  HUDSO.X  | 
District,  see  QUEBEC. 

DAMAGES-fe  CA-I 
)MPENSATION,    DAM- 


:.IQUOR. 

ALE. 


3PENDENCK. 
•LEADING. 


m         LOSS  AND  DAMAGE. 
LIVERY-STABLE  KEEPERS. 

IKEeI^?^:  Ao.""'  *«"A"^MENTS,  HOTEL- 


I^UGGAGE. 
LOST  PROPERTY. 


770 


LOAN. 

/  Prkspription  Of,  .324. 

1(.  PiiooK  OF,  325. 

III.  Recovkhv  Of,  .326. 

I  Prk.scbiptiok  op. 

.324.  Action  was  taken  on  an  aeknowlcHlrrn.ent 
if  a  1(1811  from  a  private  ndivi>)nni  i,  '"'K""^"i 
iMm,  and  HuTlefendan     S  e"    I'.e  nr:'""''""" 

,  \-lkld,  tliat  i„  suchca*e  ),„  i  '■••.?''•  "• 
laMion  did  not  app  y       »r/i';  a'''^^]''"  '" 

il..C.I{.177.Q.H.i862  ^•^^'^^■^•'* 

1 11.  Proof  op. 


J-  'Sai.k  of,  see  sale. 


LOTTERIES. 


|3.S.C.  K.  1868. 


hf  of  a  loan.     GibeauVrdhrf,  ""uTc.  t 


I  in.  Rkcovkry  op. 


L  Co.ntkacts  FouxDKn  o^. 

cii2-,,l::u:;'r,[;::;i,lj;^;j-;-overyofthep„r. 

invalid,  and  the  >  .t  ;^;.;  ".f"'".  «"«  '"•'''  'o  N- 
1843.  ''    "^  ^^'^  •  do  Log,,  ;{ir),  Q.  15. 

n.     PtNAl.TV  FOR  Sk..,,IN-o  T.CKKTS  ,^.         ■ 

tioM  f<.rscdii  A  i  .kV  ,'^;':'f ''"'^  "";''■'■ » «""^'<'- 

!l.a.  the  .«tat  Ue  r(  ;  'lr['''"r'"''  ^'f'.'y-it'^M, 
"do  the  Pn.vince  that  .  P'  ,*^''  '""-o-lnced 
law  of    Kn.Wan  I   o   Iv   Jr'i""  °'  "''  """^""'1 

appiica,io,rti:;;  .tifi  i'l' r^  i  ""'^'■'•^"' 

[--Canada.*    ^S^^Jr  |T'35l,t  1^! 


LOANS. 


LL'GGAGE. 

RIElls'""'"    "'    C^««"^««   roR,  .e.  GAR- 


LODGING-^e  BOARD  AND 
LODGING. 

ET  VENTES-5«.  SEIGNIO 
lifAL  RIGHTS. 


I^SS  AND  DAMAGE-&e 
AGES. 


DAAf- 


lots  baEiiar  or  lAt  ervTorek-,,  n  m'? '"''  '''  <'>■»»  ing  by 
a«  tlie  sale,  ,,/rer  to  sel  or  ?  b  ?  ""."  f"'0''i"ce,  ««  well 
chance  orsliar.'  in  mivLPi  if.  (""■cliase  (if  any  lieket 
Wbitcl.  a,„l"wh  soever  '^hu'o!'/'  T-  ''»'«olul^ely  pro.' 
ivlmtsoev,)r;isain,t  ihiaL  .'  "}^  "^  m  any  nianner 
ofr«n.,o  inc,„>a    e, ,    V  ol  H  ?v  "J' ,"'"  •'^'^' »''»"  ''"i  "aeh 

d  strict  wb.(r(.in  (be  olTence  shailh"  ''?'""'  "'  "'» 

tue  oat  1  (If  acredihlo  wt,.  ","  ''<'  "oniin  tte(i   nnon 

»'it.  One  liluf  (?r  u  "bU  a'ltV'sb'm  '.''1"  "'"  «"'nP'ain- 
wlm  shall  have  s.ie.i  for^h"  smnp  ,?  ,h'!V'"''8  '°  ""^  t>»'ly 
belong  to  Her  .\laj,.,'ty,n,?Xfli  .'*'''*''•''''•'•• ''''■'f«''«ll 

anrtthe  coe,  of  tl.e  prle"ftil  l'"''^^  IfthesaidflMp 
paid,  the  oiren,ler/unSrcoi?vi(?ln,y.\''f;V''V'"*'''i''to^ 
shall  have  b(!en  committed  fir  ^^  '",*  "^li  the  ortenoo 
exceed  three  .'alemTar  .,  omjfr,n,£"'?.'^  "'' »'"'«  '"'t  t° 
costs,  and  those  of  "be  imnHi^V    ''*""  ""'  """l  ""«■  and 

Vic. ,  cap.  3(i,  see.  3.-Kd       ^     ' ' "  "^"«''  ?"'<>•    Q.  tt 
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R0PERTY-3«« 
PERTY. 


PliO- 


Hi 


M. 


SUMMARY   OF  TITLES. 


Art.  1'a(;k 

*IACHINE  1     773 

MACHINKRY 77:< 

MADNESS 773 

MAOISTllATP] 2-6    77,! 

MAOISTUATES  COURT 774 

MAIL  CARRIKllS 774 

MAINTENANCE 7-H    774 

MAJORITY    774 

MALICE 774 

MANDAMUS 9-37  774 

MANDATE 778 

MANUFACTORIES 778 

MANURE 778 

MARGINAL  NOTES 778 

MARGUILLIERS. 779 

MARITAL  AUTHORITY 779 

MARINE  CODE .{8    779 

MARINE  INSURANCE 779 

MARINER 779 

MARITIME  LAW 39-152    779 

MARK 794 

MARKETS 794 

MARRIAGE l;)3-253     794 

MARRIAGE  CONTRACTS.  ..  254-341    807 

MARRIED  WOMEN 821 

MASTER  AND  SERVANT...  342-:i64    82i 

MASTERS  OF  VESSELS....  824 

MATE 824 

MATERIAL 824 

MATERIALMEN 824 

MATRIMONIAL  RIGHTS..,.  824 

MEASURE  OF  DAMAGES  ..  825 

MEASURKMENT 825 

MEDICINE 825 

JMEEri.N(iS 825 


MEMBERS  OF  PARLIAMENT  ,ii( 

MEMORANDUM  IN  WRITING  J 

MERCHANT ;if,j  J 

MERCHANT  SHIPPING [WA-m  fflj 

MILEAGE J 

MILITIA X 

MILITIA  LAW 4.il-«2  J 

MILLS J 

MILL  STREAMS ...  4 

MINISTER  OF  EDUCATION..        43! 
MINISTERS  OF  RELIGION..  i*Jj| 

MINORS 

MINORITY 4;U-4i< 

MISDEMEANOR  

MISNOMER ^1 

MISREPRESENTATION 

MISSING    DOCUMENTS 

MITOYEN  WALL 

MOB 

MOBILIZATION 

MONEY 

MONEYS 

MORTGAGE  

MOTIONS 

MOVEABLES 4;;Mi>2 

MUNICIPAL  CORPORA 

TIONS 4'<:W1 

MUNICIPAL  COUNCIL Wl 

MUNICIPAL  COUNCILLORS. 

MUNICIPAL  LAW  U.y  :i 

MUNICIPAL  OFFICERS....         ''U 

MUNICIPAL  ROADS 

MUTINY 

MUTINY  ACT  


JM  IN  WRITING  J 

Hfij  >%\ 

SHIPPING ;i(;.;-4;io  J 

m 

Mil 

W 4:il-432  m 

m 

MS 4 

¥  EDUCATION..        433 
JF   RELIGION.. 

4;!4-4;s 

OR m 

sii 

:ntation 

CUMENTS 

ALL 

ON 

1 4:iMt'2 

CORPORA 

m-i2\ 

COUNCIL iP. 

COUNCILLOlifi. 

LAW  

OFFICERS....         rU 
ROADS 
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J:73  MAGISTRATE. 

MACHINE 

).  Vltt\T    I.-i. 

1  A  m.uhinp  for  manufactnrins  Dotasli   mn 


MACHINERY. 

I.  Wakimntv  0F,,sr<;e  WARRANTY. 

MA D.NESS— <Sec  IMBECILITY. 

lJv('TKVVu''iy'''v:''  "'  •^'-'•^«^T.o.N  HK  CoRr.s 

■«  .>l;\KKl.\tih,  hKI'AIUTIO.V. 

MA(;rSTRATE_*V«  orsTaicT 
MAGLSTRATE. 

I  CiivvrcTiov  iiv,  2   ."! 

III.  l.iAiiri.iTv  OF,  4-6 
iSxSK  LUV"'    '"''^   ^'"'''^   l^A^.  see 

J.  CoNVKTION    nv. 


WANDAMDS. 


774 


'      ^-  '^-^^  i  ■»  Vic.  cap.  70,  sec.  5. 

MAGISTRATES  COURT. 

If  Y?*'"""*'' •'«'-' APPEAL. 

".  Ji'R,.sn„:T,oN  OK,  .Tee.  JURISDICTION. 

MAIL  CARRJE^^^^  Bj^jp^j^g 

loM,, 


MAmTKSAN(;K-&  AUMKNTS. 

I-  Arrkar.s  of,  see  DONATION 
;  ;  ';'/Bii,iTv  FUR,  7. 

y.    0FlM,KmmATKCm..DREN,8 

POrXtioNS.*'"'     "'    *'f^N'CIPAL    COR. 

'ABIMTV    FOR. 

ajjainvttlip  fatiii-r  n,i        ""■  ^'.iliiren  at  once 
«ra,.l„.,the     entire  il*i';r'  ''T  '^^''T'  ">« 

was  protK-rlv  fro,  J  t  It; ^{' ''/','''"'  "'"  «<="'on 
^';».  C.  C.  1865  ,6*  C^c'       "'•'   '"^  ^-  ^'   «• 


in-  Of  Ili.eoitimate  Children. 


I  III. 


'.uiiii.irv  OF. 


leovor-  .,,""',?''''  """^''  hvand  will, 
I'lreelw    .';;;■;'"  '^""  -'^  f"--  ^'le  repair  o 

lot 


fnihproftJK.oli  l,lf,:;,        "  '"'"°"  agam^t  tTie 


MAJORITY-i^ee  MINORITY. 


MALICE. 

DENCE.""'"'  °^'  "'  C^'^'NAi-  Cases,  see  EVI- 

i  II .^  •■   '■      "•  '^'^-  '^  •  I  «»o*'  OF,  see  EVIDENCE. 


'^.  \'.  A.  l'  Kn!  '"''  *"  '''■■'^  S.  V.  A.  C. 

r''l".,a,L,i:!:f/:i?''i'e,t'-oop,s„n,le 

(rin; 


■W'liT^ a'<  ii  11.....  „ii  "  ,      "^  "oop.^i  uni  er 

»  «'«l'''r  t  Im,  ' '^!,°jf''''/'^''".to  «re.  a„.i 
''*"'i«nt  or    o^/Jf/r  '>■  ^'7'>  given  l,v  ti.e 

"^«tol  ha"!   S*l.i'"  '^?"«''  •>«">av 
'")'  fstill  he  could  not  be  held 


MANDAxMUS. 

I.  Affidavit  for,  9. 

II.  Al'Pl.ic-ATION  Fon.   10_12, 

fl^te::;;;, ----xo  issue,  ,3. 

V.  Rk(;ii,aritv  (t,    „ 

VI.  Kktiirx  to  Writ  of,  21. 

VII.  .^ERVIOE  OF,  22 

lA.  \\  RiTs  OF,  Mi.  .■)7. 
I.  Affidavit  for. 


f   I-  I    *!. 


I,  ^'W^ 
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MANDAMUS. 


ii 


1^' 

1 1  ;  , 

1; 

if- 

W' 

i'' 

ik 

■    t 

Md  simply  to  the  eflfect  that  the  allegations  of 
the  petition  are  true.*  Smith  v.  Sexton,  IH 
L.C.J.  VXi,  8.  C.  1874  ;  I02:i  C.  C.  P. 

II.  Api'lication  fob. 

10.  Ar)  applii'iUion  for  a  writ  of  nmiulainin 
under  urt.  l(»2;{olthe  C'oiltMif  t'ivil  Procedure, 
a«  utneridwl  li_y  Q.  .'to  Vic,  piip.  1),  Hec.  22,  inav 
l)egrunied  liy  a  judge  in  cliaiiilier.-i,  even  during 
term.    lb. 

11.  The  petition  for  a  mandamus  must  set 
forth  snilioienlly  tiie  interest  nl'  the  pelitioner, 
and  tliat  lie  has  no  oihcr  means  of  procuring 
what  lie  claiins.  I'luvnKl  v.  .Van.son,  5  H.  L. 
657,8.  C.  ls74j    I02:{  (1.  C.  P. 

12.  And  wheii'  the  pi'tilion  was  that  IlieclerU 
of  Her  Majesty's  Court  lie  urdercd  to  lurnish 
the  petitioniT  wilh  a  ooiiy  of  ccrtaui  docuinenis 
—lleld,  necessary  to  allege  llial  the  re-pdiideiil 
was  guardian  or  dcjiositary  of  such  docuuients. 
lb. 

III.  PowKK  OK  Prothunotaiiv  TO  IsauK. 

l.'i.  The  Municipality  of  the  County  of 
Ar'habaska  passed  a  by-law,  prohibiting  the 
sale  iif  liipior  in  the  county  for  the  space  of  a 
year  ill  quunlities  less  thaii  three  gallons;  the 
petitioner,  a  merchant,  sued  out  a  writ  of  man- 
damuH  loconipel  thecolleclor of  Inland  Ueveniie 
tog -ant  him  a  license.  N'utwithstaiidiiig  the  said 
by-law,  the  writ,  in  the  ab.sence  of  the  ju<lge, 
was  granted  by  the  prothoiiotary  of  the  district. 
On  appeal  to  the  Court  of  Review  by  the  revenue 
collector — Held,  that,  except  in  a  case  of  urgent 
necessity,  the  prolhonotary  had  no  power  to 
issue  such  writ,  and  that,  notwithstamling  it 
has  been  .-ince  ratilied  hy  a  judge,  the  whole 
proceedings  niusi  tx;  declared  null.  Auger  v. 
Cuti,  17  L.  C.  K.  29,  S.  C.  R.  ISUtJ. 

IV.  Procediiie  in. 

14.  On  a  writ  of  mandamus  ari-ins  out  of 
the  election  of  a  church  warden— //fW,  that  a 
rule  might  issue  agaui.st  two  marguilUers  to  de- 
prive them  of  their  ottice  and  In  elect  two  others. 
Renouf  erp  ,  1  Rev.  de  lig.  ;^I0,  Q.  B.  H4t. 

15.  And  held,  also,  that  the  writ  need  not  be 
served  on  the  warden  against  whom  it  issued, 
but  that  a  service  on  the  corporation  was  suffi- 
cient,    lb.  102G  &  1027  C  C.  P. 

16.  On  an  exception  to  the  form  of  a  writ  of 
mandamus,  which  had  been  taken  against  the 
directors  of  a  joint  stock  company  to  compel 
them  to  afford  commuiiic  itiou  of  their  books 
and  papers — Held,  that  a  writ  of  mandamus  in 
this  province  was  simply  a  writ  of  summons  to 
the  directors  of  the  corjioration  individually, 
enjoining  them  to  appear  and  answer  to  the  de- 
niand  in  the  petition,  and  it  could  be  even  ad- 
dressed to  the  secretary  and  suliordinate  ollicers 
of  the  corporation,  and  lliose  under  the  control 
of  the  directors.  Hlbbard  v.  Barsaloxi  et  al.,  1 
R.  L.  69.0,  S.  C.  1865  ;  1023  C.  C.  P.  &  Q.  35 
Vic.  cap.  6,  sec-  22. 

17.  Where  a  law  student  caused  a vfrit of  man- 


*  The  application  is  made  by  a  petition  aupported  by 
•n  atUda.'it  alHrming  tbut  tb.3  facts  set  fortb  m  the  peti- 
'teon  are  true.    (j.  36  Vic.  cap.  8,  sec.  22. 


MANDAMUS. 

damns  to  issue  to  compel  the  coinmiiirc  jf  tiJ 
bar  for  the  district  of  Tliree  Rivers  i^i  cxiniiifl 
him  tiir  admission  to  the  practiceofllii. '  ii«  ^,[ 
ting  up  that,  under  regular  articlesotci  rk-hiil 
he  had  served  three  years  in  a  lawyer H,,ili(,!,l 
Montreal,  ami  afterwards  for  a  year  ,ii  fd^j 
Rivers,  and  had  U'sides  a  certilicaLc  nisiiiljiil 
a  course  of  law  from  the  College  (if  S|  .\li;j,l 
and  that  the  committee  had  relused  lii..\iii||i||,'f 
him,  and  the  culiimittee  appeared  liv  i.iic  i  i||f||l 
nuniber,  and  pleaded  to  the  writ  ll'iiii  i|  li-lnnl 
apjH'ar  that  the  petitioner  hail  stirli  |  li.riiirol 
years  in  the  ciiy  of  Three  Rivers,  or  i<ir  \\xv\ 
cessury  length  of  time  any  when — //'•//,  I, -iii,ii.I 
ing  the  demurrer  of  the  pelitiuner,  ijiio-jjl 
U'liig  sumniiiiied  as  a  corporulion  Im:  n.  ii|.u.r 
bers(jf  a  coniinitlee  of  the  corpora  m,  i!,:,'iW| 
could  not  appear  sepiiralely  and  iirlniimi:;! 
Iiiit  that  the  fads  alleged  l.y'tlie  piuiiiiiiriuinij 

been  proveil, the  writ  miist'is^iie  too |pi'!iiinl 

to  examine  him  according  to  llie  iciriHnilijI 
petition,  but  without  Costs,  liiirciii  \-  /Jtiiad 
etdl,  1  R.  L.  674,  8.  C   186!).  f 

18.  An  ordinary  writ  of  siiiiiiiioii.iorc|"niij|J 
afipear  to  answer  a  petition  Ihereimt.i  u-nPii,)! 
asking  that  anorderdo  issue  to  (  iiliiii  ilieJef* 
daiitstoiioa  certain  act,  is  tin.  reiiiilr jiiwl 
dure  in  mandamus.  Hrawn  &  Tin'  ( -trr  il<i\ 
iifMntre  Dame  de  Montrail,  (i  R.  h.  :\Vt  a 
L.  C.  J.  228,  P.  C    1874. 

19    On  a  petition  in  niandaniii.i||iecnijrinitf| 
order  less  than  was  asked,  provide.!  iImi  inmt 
orders  is  prayed  for  by  the  petilmti,  or,  inuikij 
words,  may  define  more  exactly  the  aoirrfem' 
to.     lb.  &1025  C.  C.  P. 

V.  Reoui.abitv  of. 

20.  Where  a  {letiiion  for  a  writ  ni'  sihmhim 
was  addressed  to  the  delendiiiits  as  IfsCmi 
MarijuillievH    d*    l'(Etwre  et    Fahrifu  ki 
I'aroissede  Montreal,  and  direcleil  tiuiiitonn 
in  the  Roman    Catholic   cemetery  llie  IwlH 
one  Ouilxjrd  according  to  usage  itml  ImiM 
insert  in  the  register  of  bnriaN  '.lie  ciTlifiMlftj 
.such  interment, and  on  anordiir.irv  htiI  -fm 
moiis   issued  on  such  petition— //«(/,  lUnM 
writ  and    mandate   therein    were  iiif.innal r 
irregular,  and   therefure  tle^y  wmilil  U''iiia.'l* 
and  set  aside.     Rrnioii  &  IjCh  Vurfel  ll 
Hers  de  VtEiwre  de  M'lulrial,  17  L  t..'  *l 
q.  B.  1873. 

VI.  Return  to  WatT  of. 

21.  To  answer  tt)  a  writ  of  inaiulaiiiiisoM 
ing  a  fabriqiio  to  bold  an  election  Ibr  iiiarjniilj 
lier,  that  one  lis-,  lieeii  legally  elecldi  acconlii^ 
to  law  is  a  legal  and  sniHcieiit  return    /ic 
exp.,  2  Rev.  de  Leg.  83,  Q.  B.  1S4(), 

VII.  Service  of. 

22.  Under  a  writ  of  niiindamus  tocoiiipli 
railroad  companv  to  make  ilie  lleoe^'ilarT««"* 
in  their  books  of  a  sale  to  liiin  of  a  cerUin «'i«J 
ber  of  shares  of  the  capital  stock  of  thecomijMj 
— Held,  iiiaintaiiiiiigaii  exception  to  the  f""=— 
the  respondent,  that  both  the  copyoftlie"«'* 
of  the  petition  ,   ust  tie  served  upon  t'leW 
dant,  under  12  V  ic.  cap.  41.    McDomm^^ 
Montreal  &  iVeit    York  Itailmy  wmfwy'' 


MANDAMUS. 


n\ 


jn 


to  compel  the  comrnittwuftliJ 
•ict  oC  Tliroe  KiverM  to  mmsff 
on  to  the  pructicooi  i||i.  ';i«,fl. 
iter  regular  artiulcHot  .1  ii<i|„.l 
hrce  yfrtrH  in  a  luwyi  in  ,,ifi,:,,,l 
iftiTwiinls  for  A  vciir  ii  \'\int\ 
I  iK'siiieH  a  ocvliCn'Hlr  ni  -ti|.|viil 
Crorii  the  Unllcr;!.  ut'  S|  MifiJ 
iiiiiiittec  hml  rcliiNcil  in  |.mi,|||j,'| 
iiiinittce  uppciircil  liv  i,im'  HIkJ 
i'liilcd  to  tijo  writ  lliiii  It  ,||,|,,^| 

pctilioncr  hiiil  siihli.  |  lur  liirnl 
'  ulTlirco  llivt'pn,  (ir  fur  iheiK.! 
if  time  liny  when —  //,/,/,  ,|,.|||;jir 
rcr  i)f  the  peliliuiicr,  ihatnJ 
(1  u.H  H  onrporulion,  hm  u<iiifii|.| 
tU'Oof  the  eiirpom.  .11,  tlialtii»| 
nr  sepiinitcly  uiul  iiiijivi.iimlijf 
IH  iillet'i'il  hy  (lie  pliiiu'iirhiiviMl 
•  writ  inust  iK~iietiPO"iii|p.'!iw| 
I  iicconiiti};  ti>  (lie  I'TiihuilijI 
thuilt  (MM|><.  Ihtriiiii  V.  O'-iad 
74,  8.  C  IHtJlt. 
iry  writ  of  ■'uiiinioiisoril.'nnjJ 
T  a  petition  iheriMiiil'i  iiiii|P((,|J 
inU'rdo  is-piie  to  f  't[,ui  (Ii,'j;ie 
Tiaiii  iii;t,  is  ill,'  re::iil.i' |iro*| 
iiiM.  tiroirn  k  Tlif  ( 'irr  >lii\ 
ie  Montreal,  IJ  11.  h.  :;;'i  ii 

C   1874. 

[ion  in  iiiiiiiiliuMiHllii'C'Hiriniiil 
ivas  iiskeil.  provi.li'ij  ilmi  uimi 

lor  \<y  the  pelitiuii,  iir,  111,4 
lie  more  exiiolly  tiie  aci  rcim 
J.  C.  P. 

rv  ov. 

petition  for  a  writ  of  HiiiiimoL 
0  llie  (lelemliints  a*  lesCvii 
f  I'iEunre  el,  Fahriiiiie  ikl 
itrial,  mill  direciuil  tln'iiitinis 
Catholic  Cfiiii'ti'ry  llie  W\^ 
iording  to  nMaiio  ami  liuv, anJli 
lister  of  Imriali  '.lie  ct'rlili''Jilf<| 
ami  on  anonliiiiirv  hi,!  film 

wncii  petitii,ii— y/rt,/,  tlm; 
ate   therein    were  ii;f.iriii«li 
herefore  liey  wmilil  l«',iii.tsti< 
Bnmii  k  Leu  Curftl  infS^ 
e  de  Moiilrialt  17  1-  I. 


0  Writ  of. 

•  {o  u  writ  of  manilaihii-,*i'i 

1  hold  an  election  lor  iiiarjuiH 
■•  licen  lecal ly  elcctcil  .iciiirJiij 
and  siilfiiMi'iU  return     T^ 

iOg.  8H,  t^.  B.  1S4G, 

OF. 

frit  of  inan.lamiis  tiKoiiipelj 
y  to  make  ilie  ncce^'sari-eiiln* 
a. sale  toliini  of acerUinniiu| 
the  capital  Htmikorthei-^mpMiii 

iiiiigttii  exCe[itionlutlic:""' 
liathothtlieco|iyoftliemttt, 

list  he  nerved  upon  t'leWj^ 
ic.  cap.  41.  McDmmii^ 
V    York  liailwan  (J>wp»»fij 


MANDAMUS. 


ICR  2.1.3.8.0.  1866,  102.3  C.  C.  P.  A  Q  -55 
lie,  cap.  6,  wc.  22.  •  r.  «  y.  .j^ 

WncK  L1K8. 


MARGINAL  NOTES. 


■■-  ■  ■"  "  ■"Tw-paper  calliH   the  One- 

cfo«(/.  where  it  .8  not  nhewn  that  there  f« 

boilirrm  isfactory  legal  renie.lv ,  „or Mil  i|  ' 

|rt  grant  an  nijnnction  to  the  king's  pr  nter 

fining  Imn  not  to  advertise  the  sale  of  la  mis' 

ift     All  u>^t>lir>tii  l.m  .««  . 


«....,.«,„ I «  MI  noi  grant  a  mandamus  to  the 

frifTUi  OHii,je  the  sale  of  lands  ami  lo,.  , 

JirectH  hythe  ordinance  23  Geo.  [      'cap ''«'   «ouij  noT.  uie'reXre";"  ""^  """'-'^'"""'-•"■f^rkn,;:? 

^  «■  L.  49,  8.  C    1^70       ^'     ^'"«"  '■■  l>"l'oM, 

«e'V;,S'-';^:;:;«^eengi..enbytheminis- 

commi.«^oners  of"  th  e'       H.^f ";:;'  i'"   ^^^I'^ol 

^}ej  a,,d  the  latk>r  llaWn.  rlfn^;,/  "T '*  ^' 


»,,-.  iv.  ion,  i\,  u,  1K74.  ter    of    ni.n;        — .""fe  " 

■naver  f>,.i,;..;.,.i..'     ..  . .' 


11  -- -  -« —nc  J,,  1  van 

IJic  iiHVjftnil  hy  which  itia  prov 


iilciimiiy  in  such  case  shall  De  e 

!  a -.wion  of  justices  of  the  peace 
nils  a  rptnn.ftr  :>.  r.  II  


..  ...  j..ou,vco  ui  ine  peace  and  bv  a 

■Mml,.xt,.nds  a  remedy  in  all  Sases  "n  vhfch 

.peiL^alion  is  due  for  costs  due  l,y  the  cor,X)ra 

In    ho  present  case  the  property  oWe 

h.i.oi..r  hiuHeen  p  oughcnj  up  fn  order^o  8  on 

P?re-of  the -tire,  and  the  petition  was  "o 

n|*liho  corporation  to  settle  the  amount  of 

taiiv  to  whici,  he  was  entitled-VV  i"    " 

Kte'K;'irs,,'.',x 

p.  A  inamlaiiiiis  will   not    lie   fr,i.,.       •    1 

S,C.iS52  '^'- ^""'*  «P-.  a  L.  C.  R. 

'Awritof  m,iiidamn8will  not  lie  to  com 

I',  niiere,  on  ohiectinn    i,«i„™   ^.i... 


^.  prof^rty  for  ,<>,  -rit  of  manda, mis  issued  TZ^  "^  "^^'^  ''• 
'Jdedal.so  that  "e  minister  and  a  ratenaw  r -"  •  ','^"^''  of 
be  settled  be-  '''"t  the  minister  jnZeZT,^'''"^^^- '''''''' 
*ace  and  by  a  fo«t^  but  that  the  an  iami  1  "'  'I  ?«'"•'  ^»i"' 
a-'e.^  in  which    bfneHtof  his  -o^oJrZw   /  ^T'"'*^  ''*  '"'"■  "«> 


i-ue  a  man5ai:r,;  ^^Z  I';!  «""--''y  to 
Hioners  to  grant  a  licen  J    p  '.''<' 'icense  comins- 

'«^-c.jrinS."^"/;;;74?s;iffe;-;'< 

IX.  Writs  ov. 

-n'asi:;irv:rali?:rofT""'' '°  -*  p- 

tlie  parish  of,  etc    is  null  Z    ''^  "^Poration  of 
no  such  pirili-  officer    'A,    '","''''  ^'  "'«^e  is 

mf:da^:U^Ji,^;-JP[i-  ^0  the  for'm  K  writ  of 
grants  such  writ  „  the  J  *  "'*'  Prothonotary 
the  execut  on  0  is  sustnT/^  ^t^^^'  ""^^ 
•lays   allowed  for   fil in"  ^fn '*''''  ""'''  "'«  "'ree 

!--pired,Zi,«;;irsc:;^tK,„^^uie^, 

motion.     Gre- 
S.  C.  1867. 


M  '  NDATE_^«e  AGENCY. 


fcd  the  ;;;-Zd'--^^^g  equally 

r  R  1  e  n  ,?.•„  Robertson  v.  RohitnW.  >,  ' 

MANUKE. 


i^in   iMteV  VoaI.?^  the  petitioner  ,e- 

^tlSr^r^^^-^'-^^-P'-ance 
Hicworbofti..™    •  "^   commissioner   of 

[''»  claim  for  remnne™,-  "^'V^^P-  ^•^'  and. 
H«»'iUf  n,Sam!,?;°°   "^'"S  ''^"ied. 
P'^^ferhisS  ,n  .V?  '«"«>,  to compe 
hchAclJjSTj^^-'tg't'fon  under  8?^. 
"<*.  mat  the  mandamus  would 


I.  Manufaotcre  of,  )tee  NUISANCE 
RmL^""7  TO,  ,ee  LESSOR  AND  LESSIi'P 
RtGHTs  of  Lessee,  SALE  op  Land     ^'^^^^^' 

DaUE,  EKAwass,  4a 


I  I 


f) 


I  ill 


119  MiRITIMR  L\W. 

MAK(JIJILLIERS. 

I.  Account  or,  ««>e  JIISHOI'H. 

II.  I.iAHii.iTV     or,    nee    ACTION     h:N    Ukd 

DITIUN. 

in,  Powtiis    01',    Ac,    .ste   ClIUUCH    FA 
miIQUE8. 


MARITIME  LAW, 


7^1 


MARITAL    AUTHORITY— ft'ce    MAR- 
RIAGE. 


MAIUNK   CODK, 

I.  Ok  B'r.^nck. 

3H,  Tlu'  (!(i(li'  Murine  ol'  Fruiicp,  if  it  ever  were 
in  force  in  Ciuimla,  wuk  imt  part  df  llie  comiimiiu 
law,  lint  u  |iuit  ol  the  itinil  pnhlic,  und  con- 
«e(|uently  wii«  super.'-eiled  liy  the  eH'ect  of  the 
coiKjueMt  1  unil,  if  it  were  liiw  in  the  aiiniirultv 
juricjiction  of  llmt  time,  whetlier  it  were  u  part 
of  the  puhlic  hiw  or  of  the  coniriioii  hjw,  it  wiih 
aholiHheil  hy  the  iiitnHiiiction  of  the  Mnrilinie 
Law  ol  Ktifrland.  linldwin  v.  (iiltlton,  2  Rev. 
deLeg.  7t,  K.  I!.  IHIH. 


MARINE 


INSUJLVNCE- 
ANCE. 


-See    INSl'R- 


MARINER— 5ec      MARITIME      LAW, 
SEAMEN,  kv. 


MALITIME  LAW. 

I.  Collision.  :il>-98. 

II.  Costs  in,  'JK. 

Ill    Damaoic  10  Si'hMaiune  Tklkouai'II,  100. 

.V.    I>AKK  NldllT,    101. 

V.  DiriKs  Oh-  A  Vkssll,  102. 

VI.  .IlKISIlHTlOX    I'.NDtIt,   lO.'i    lOJ 

VII,  LlAlllLIiV   Ol-'. 

Mitijhtrdte,  Itili. 
Maiitcr  (if  i'cusel,  107. 
I'ilof,  1(18, 

VIII,  LiKN  ICON  Vksskls,  lO'J, 
JX,  Nkuliuence.  110. 

X.  Pilots,  lll-i2;i. 

XI.  I'l  KALii.Nu  IN  Actions  Unuek,  124-126. 
XI'.  Power  of  Mastkk,  127. 

XII.'    *'Koi<ATonv  Term,",  i28. 
XJV.  .     .KKDi'iiE  Under,  I'.'U,  i:i0. 
XV    Pi,.     ■  -       UAStH  Uniier,  1:J1. 

XVI.    Ii>;,^       «T1,.N8   (.>^    iuiNlTY    lIoUSE,  132. 

XVIJ,  •;•:,(,;!.    ;;.- 

Ca]>ui!.' ..?  ■;  f.iyi^  in  Cases  of  Vatiny,  133, 
134. 

Passmgtrs,  L.'j, 

Seamen,  130,  137. 
XVIil.  Sailino  of  Vessel,  138. 

XIX.  SALVA.iE,  139-151. 

XX.  1'reasi'ke  Trove,  1o2. 

I.  Collision. 

39.  In  appeal  from  an  action  brought  before 
the  Court  of  King's  nt-tieli,  jiriring  out  of  a  col- 
lision on  the  St.  Lawrence — Held,  confirming  the 
iudginent  of  the  court  below,  in  vvliich  the  court, 
Deirig  of  opinion  that  the  damage  was  occasion- 
ed by  the  neglect  of  the  defendants,  pronounced 


for  dam  I gp  and  noi«t,>i.     Miiitlaml  ■!  ,il  ji  \ii.\ 
son  ft  ul.,H.  U,  til,  K.  H.  1H30. 

40.  In  matters  of  ciiihMioii  the  i,wiii|N,,f  v,, 
hcIh  are  not  exempt  from  their  legal  i(-|«,i|.|t,|,  i 
lily,  notwitlistHiiding   their   veH  .'I     «  iiikJit  |||»| 
care    of    u    pilot.*       T/ie    (\tinltnhfii'l  ui  ti\ 
I  S.  V,  A.C.  7.1,  A  The  Lord  John  /,',.,v,.,//,„ 
I  .S.  V,  A.  C,  l',m,  V.  A,  C.  1H38. 

41.  A  vesf^ei  (jiviiig  a  foul  herili  I"  mmI,,, I 
veHKi'l  iN  liable  in  damages  cau^(  I  hv  i(f||:,i^,|| 
to  the  vessel  towhich  i-iieh  foul  litihiHiu 
by  her,  aithniigh  the  immediate  >  uim  ul  !iir| 
collision  was  a  ris  //iiy'i/r.  iiml  no  ihi.-kiifulio 
or  iniscuiidiiet  was  impnlable  to  tiii'  <<llt'ii>l,u| 
vessel  after  giving  sucli  luul  lierlli,     lli 

■I-'.  In  a  case  of  colli,-i.ii  belwfrn  in(i.|,i,i| 
while  aseending  the  river  St.  l.iiunm 
court,  assisted  hy  a  captain  in  tin- p.v.il  nawj 
pronounced  fur  damages,  luildiu;;  imit  wlfjl 
vessels  are  crossing  each  (itlicr  m  ii|i|usiJ 
directions,  ami  there  is  doubt  of  th  mi  ;Miii;;Llnf,r 
the  vessel  mihhi  the  port  or  larbi'iii.l  liiiki<!i,r 
bear  tu  and  lieave  alMHit  for  ihe  vi>.ri  u|i<iiiti,(| 
hlarlmard  tack.t  T/ie  Nil-ion  I'l/Ai.;,' »i  r»,r 
1  S.  V,  A,  C.  l.jfi,  V.  A.C, 

43,  \'essels  are  re(Hiired  iipmi  ii  ilurk  iii^r.l 
to  show  their  position  by  a  H,\ed  liniii  ivhilf  ill 
anchor  in  the  harbor  of  (hu  bee,  luiij  liitiinil 
of  such  light  will  amount  to  iiegliii,,<u  a<:i 
bar  a  claim  for  any  iiijiiiy  rice,n,.|  iViiiirJ 
vessels  running  foul  ol  llicni,  '/'/(c  .l/,'/i/''.|,„,.l 
lull  in  r;  I  S.  V.  A.  C.  222,  V,  A.  I'.ii  tI 
Vnlia  in  re,  1  S.  V.  A,  C.  242.  V,  A.  r,  Hll'l 

■II.   And    in    a  ca.-e   wlnre  the  rinirl  nn 
opinion    lliat   the    damage    was  oci'iisiLim,,!  l,r| 
lu^cideia  impulalile  to  the   imprnilni'i' ul  i 
i.'ijured  vcsel,  and  not  to  ilie  ini-miiiiiirtnl': 
otiier   ve.-sel.  ihe   owners  of  ijic  laMiT  «iTr J;i 
missed.     The  Leonidus  in  it;  I  S,  V,  A,  l, '.'.'ij 
V.  A.  C,  lh4l. 

•IT),  Where  a  cause  of  ctdlisioii  wii<  IfDii;!! 
against  a  ship  for  running  (bnl  ol  ii  Hualiii 
lii;ht  vessel — tldd,  that  iliure  wii.s  a  |ire.-iiiii(| 


♦  111  ciise  .•iiiy  ilaiiiuni'ti' ,    .-      •  '  |,i   I'.         iswtroi 
till-  lion  iitisenaiicc  liy  ii  -  lui       aiinflli 

ruli'8  iiri-siTilM-U  by  tills  .■\^-i,su.iiiU-.:iiii>;i'  ^llal^■C'M 
eil  to  imvi'  bri'ii  oi'i'iiHiniii'il  liy  tin,  wiltiil  ili.ffiuli,'/lM 
pemnii  ill  riiivrgent  «iicli  rati  or  of  I  lie  ti'-fk  nl^iirhTeij 
sel,  at  till'  tliiii',  llllle«^  tbu  I'niUiury  \n:  pronil, "nil| 
sbiiwn  to  till!  sattsfaclloii  nf  lln'  cuiiil-  Hint  iIk  ciriir' 
staiifeB  lit  the  I'iisi-  reiiilf.ri'il  a  tlfparluri)  from  lli'ii 
rubs  iiei'i'ssary,;!!  Vir  ,  caii..'i'<,»i;i.'.7i  tail  hy  a  lawn 
tiite  it  is  jiniviiluil  tbat  "  iiulliiiii;  iu  this  Ad  Aall» 
ilei'iiiuil  to  oblige  tliii  oWIut  "r  iiKisti'r  "f  iiiiy  ^liii'IuM 
ploy  or  to  give  bis  <lii|i  into  111,-  .liai-jjeefa  |)i,"liei» 
on  tbe  ground  of  bis  lieiiig  iuiii|ii.lleil  to  |iny  [lilouf 
(lues  to  any  person  orolberwi  lyir  to  em-iniil  anvui" 
or  iiia-ter  of   any  sliip  from  liability  tor  iiny  »* 
damage  being  occasioned  by  bin  sbiploiiiiy  |«r.'oM 
property,  on  the  ground  eitli.T  of  Mich  ulilp  bcingntl' 
charge  of  a  licensed  pilot,  or  nf  hucIi  loss  onUnu" 
being  occaBioned  by  the  ai't  ur  default  of  a  ii«ii» 
pilot,  or  on  any  other  ground."  C,  at;  Vie.,Ki|i,:il,«',« 

t  If  two  Bailing  shins  are  inoinin/i  piiclon.'jriiwi 
end  on, BO  as  to  involve  risk  of  loliisioiMliel*™;! 
both  shall  be  put  to  pon,  en  llial  oarli  maj  P»-"™ 
port  side  of  the  other,   il  Vic.  cap,  W.»<;^, -.••■•" 

}If  ill  any  ease  of  collision  it  appears  lu  "i,'"'»'|] 
before  which  the  case  i«  tried  that  sue'.  ™;'|f  ",3 
occasioned  by  the  noii-olmerviiiico  "' '"'V  ",  IJ 
prescribed  by  this  Act,  the  vessel  by  which  suur^g 
have  been  infringed  i-hall  be  ileemca  to  be  in  m^j^ 
the  owiiBi  of  such  veesul  ^llall  not  be  eiiin.H  '■■-~,^ 
any  recompense  whf.tever  for  any  damage  suiWJ^J 
such  vessel  In  such  collision,  unless  it  can  tH''"1 
the  BfttiBfactlou  of  the  court  tliat  the  eirci"»  «""J 
the  cage  rendered  adepartuietioin  thesaiaruiM"™ 
sary.    C,  :il  Vic,  cap.  5S,  sec,  (i  — Ku. 
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coftH.  Miiillaiiil  •■!  Ill  A  y,/ 
III,  K.  II.  IHHO. 

I  of  c<i|liMioii  the  i'WiMr<,if  v«. 
iipt  fruiii  their  Icijiil  n-|i.,ii<|i,|, 
iliiij;  ilicir  vcH  el  >  ijh.ji'r  ii,)i 
I.*       The    (\imbi'il'iiiil  in  n\ 
A  The  Lord  John  Ili.Hmll ,„,, 
'),  V.  A.  (".  1HH8. 

).'iviii)(  »  ruiil  liiTili  til  aiii<i|itf| 
in  ilaiiiiint'M  ciiiiM'l  I'V  lullnitjl 

vllicll  i-lU'll  t'liiil  lici'lli  HHngjugl 

II  lIlC     illlllK'llllltC     rllll-C  ul  IIifI 

•in  miijor.  itinl  no  iiii-kiiriili;^)! 
vnH  iiii|iiilalil('  to  till'  Kllmwl 

of  i;(>llisi  ■11  liclwciM)  Uvii  .„ 
;  lilt'   rivtT    St,    Liiwrcmc,  i|,J 
ly  II  ciiptaiii   ill  tlif  myal  iiavr, [ 

iliuim^iv,   liiililiii;:   ii'iiil  w|«)| 

■HHillJ,'     t'lioll      otlllT     III    ll|l|iij.]|(| 
llOlT  H  doubt  of  ill  'II  ;'.illlinlnr,| 

lilt'  port  or  lui'lnmij  m,  l<  i,  i^l 
kf  iilxmt  for  the  ves-ri  ii|«iiiii.(| 
t      Thf   Nil.tua     I'lll'if:  k  111 

i\,  V.  A.  C. 

re  reiiiiired  upon  ii  ilurk  iiifiil 
Hitioii  liy  11  lixeij  liuiil  iviiilt  III 
liirlior  of  (hii  liee,  au'l  tiieimi| 
ill  uiuolllit  to  lie^li'i'li.'u  a<!i 
r  Hiiy  in)iiry  rtce.vi.l  ly  it'uA 
foil!  ot  tlii'iii.  yVii' ,l/.vi/'',|i,i,| 
V.  A.C.  22i,  V.  A.t'.ii  fl 
;.  V.  A.  ('.'Jll  V.  A. »'.  l-i4i:J 
I  cii>e  where  the  ecmrl  iihs  A 
If  (luiiiiij;e  «its  invii«iui)t'i|  Irl 
ihle  t(j  the  iiiiprinlui'i'  oliliif 
iii(i  not  to  ihe  iiii-eiMiiiiicI  ul' ' 
e  owners  of  tlie  ia:irr  weni 
eonuhis  in  n;  I  S.  V,  A.  t'..'.'i 

cauHe  of  oollisiiiii  W11-'  'foiidii 
for  ruiininjj;  foul  ol  a  tiualisi 
'cltl,  timt  t'ii'.'re  win  a  \iKm'\- 


:lll(;et(> 
tlV  II 


'  l..  1" 


anviitll 


■lliis  Aei,,.'i"iol;'.;iiii|;i'  ^llalll*J»« 
■fusioiicd  l.y  IIk!  wIIIiiI  ili-faiill"fM 

mieli  ran  or  of  Ilic'  il.'rk  nf  Mirh'Jj 
lle,^^  tht!  eiiiili'ury  Iw  |iru\iil, uritlf 
fiu;tl"n  of  I  lie  court  tliiil  llit  atm 
,■  reiiiltiri-il  ;i  ili^piinuru  fruiii  llif « 
Vie  ,  eai.,  .IH.nci.'.  7;  bill  IpynlaWil 
1  tliul  ■•  iiotliiinjiii  lliis  Art  ■iiiill  ll 
lumwneror  iiwimit  of  iiiij  fliil'lo" 
<lii|i  into  iliocliarjjcefaiJi."!.™ 
Iiis  lieiiip;  i'ninin.|lcil  to  iBiy  imut 
or  other  wi  >■,  or  to  eii'iuiil  iiu)'"* 

Kliip  from  liability  for  ;iii)  1«« 
asioiied  liy  liis  sliiploiiiiy  |«!0h 
round  eilli.'r  uf  siicli  uliip  briMSU* 
ii'd  pilot,  or  of  sucli  losi!  ur  aim' 
liy  llie  «et  or  MtnM  of  a  atm 
lorgrouml."  <J,3GVic.,oa|i.5t.«t« 

shiiis  are  iiieoiiiiu  piuhiii,  ur nwi 
uvolve  risk  of  eolii»ioii,llieM'MT 
o  port,  w)  tli:il  carb  may  pa».*i»' 
lier.  31  Vie.. eap.Cf,*'.'- -■'■'•"■ 
ofeollisioii  il  iippoars  iutli"'«| 
case  In  irieil  tliat  mn.''-  "';''"'''°J1 
Iloil-obHerniili'e  of  »liy  ■''»;' ^l 
Aet,  the  vessel  by  wbidi  iucli  r-n 
•il  cliall  be  deemed  lu  be  in  f.«M 
veo.iol  fliall  not  be  ciiUiii'l  !-;;■-■ 
hiitever  for  any  damage  susl-yw  J 
h  collision.  unWs it eaiit«'-i""1 
the  eourt  that  the  eircuiMW"*? 
a  depart u  re  1 1  oui  the  saiil  ruW  "^ 
ap.  5rt,  sec,  b  — Ku. 
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L  ,e  owiierH  to  r.-,H.|  tU  pr.Hi.nipiion,  ,, 
Wll  of  vvhich  the  oouii  muHt  proi.o  Micf  for 

ten,  C  ini^"''"""'*    '"  '■'■''  **•   ^-  ^   ^' 

[jii  II  it  be  pra,  ucoblc  for  u     ohhoI  which   Ih 

lUing  chi-e  on  the  t,a«k  of  another  vohmoI  t, 
fcr,ii.aeoiirHevhi,'l,   .«  ^af,.,  a,„|  ,she  „,!,,' 

t»»llltl,H,K'Mlol,.,     '.e,Hfn„„dia.f<Mmi„.HlK. 

Ii.»»eri  1,1    fur  all  <'onHe,,,u.,u.c.H.     '/•/,.  J„hn 

,  .1.  1  eui.se  of  co.lmion  bftween  two  .learn 
*eMlie  court,  UHMi-led   by  a  cuptai,,  in  i|„ 
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xitina.  '  ■  ^   «-•  IH54,  &  note  to  i 

•>,l,  Wheri'two  f<lil..u  ,.!„„   I       .   . 


I»cl<j< 
if  <iich 


n, 

in  re, 
art.  Vi 

r'-^.S!e -rihJS  rrv- ^ 

',"""""•'"     'iHiiL'er:     I,,,,  i 


on  the 
'loM 

loitl)^ 

1 

lo    M(»    It" 

"•iHvoidablc  and 


111  III  a  ca.se  of  collision,  if  the  damu.'cs  have 
h "atoned  by   accident   or   bv  a  ,•/,,„„:„, 
lu*MMii.stl,e  borne  by  the  j.artv  who  ,«i,ii .,., 
ne.suruh  Ann  in  re,  l)  L.  C,  |{.  .(^,5,  V.A.C. 

Im,  .\n  action  jva.H   brought   by  the   owner  of 

;-Ni|-N/o,/,M  Au/jjfordaniao-o.s  occuMioned  bv 

.  "  '"  ","■   l"H-l«"-  of  Quebec-//,./,/,  11,,;, 

I.iivi.r-onliav,n«,hecliarj;eorcoin,„ai,dof 
l.ipor  ve,s.-el  .^oi.unj;  into  the  harbor  of 
trkrelii.scs  or  neglects  to  obey  ihe  directions 
l,i.rl,oniia.ster  m  rcHpect  to  the  berth  to 
hk™lyH,ich,shiporve.,sel,orinresp..c,  . 
^jHi^orasiennij:,  shirting  or  re.Li,  1 
f-iiie.  m,l  I  any  loss  be  incurred  bv  reii 
■Ufii  re  iLsal  or  n^KJect,  then  Huch-,«|,i,.  ,„ 
'liill  hear  wich    Kw.s.     T/'p    \'rw    i;,,-/ 

'*;,.,. ,.|L, .,,{., 4:,,  v.A.\-;;;,4'^ 

M«  ere  l^^appeai-.s   l,y    the   evule 


"oi  talking'  pro 


-//'A/.thut 
'  niti  into  by  another 


u    ve.sHel 


Br^EKSKSi:-:,- 


'Ml 


.lirstilir.i 

Motiniispro;;;;;;;:;,!;;;;:"''' !":"  -"<'ii  ,„i„.r  is 

-'-H.  ,^.x;:^ortl;";i;'''::^■l^■'-'■•■f 
:""'■'•  "•">■  '"'^''V   that  th    vessel    ';'  '■'?"' 

bad  not   coniiilinl    ..-i.i     Vi  .1      Ti?     "'  ''"clior 
re«ulatioi  s   i      ;  '    "    ';  "  '  "'<.'  trinity   Iloiine 

I,],,,..,  i„.  .;.-  ,.     ,J'l«"r  tiial   the  ct,lli,sii„i  took 

77,.  ''1'/";K''«''"«'i-  of  ilie  ve,sHel 

',hc_  Marlh,,  S„i,hia  in    re,    10 

\-  A.  C.  1S5!). 


|)lace  by  the  fault 

l^.^t.  J  .  ,   ,t  2  S.  V.  A.C.I 
"    .\i 


l«-  L'C.lt.'JiU,  V.A.  0.  1854 
4'™VlT""  f^!-,*J.'""«S-'«"«    f'et«-een  two 

^  .li. each  otiur,  the  one  on  tliV  star-boar^i 

I*  1 1    the  ,  iity  of  the  veHBelon  the  uorf 
''^    """'^thateiy    give     way,    ,oSll 


e,:^;:;:-.»J-"-o„eraU.  any  Ship,., 
r^of  any  ue»toi ..  ;^!^  ''''IfT''  '■'''">  <^^  eoi  so- 
r»*8l«'ttoKf "' '^I  ™",y  light'*  orslKiials  orof 
IP'WulioiiXifn  .?f,i"°''""''''''<'f  tliS  iipg lectof 


owner  of   the   vesse    hv    J     V^''''/'  "'='^ 
i..frin.ed    co'irhrroV  XS"';or"a   v'' i'r  ''"' 

whom  It  ha,s  talien  nn,)  .i„  -^  ,  I""'y  "" 
against  will  blSm;:^  J^l^l/TT^'"' 
V.  A.  C.  IHiJO;  2.'J24  C.  C 


4;{. 


ari.sitig  out 


of1ud."i«''^'''^''°' "'■•'' '^"^«'ion,s 
or   SUCH  cases    are  epnor-in,,  „„ 

and  where  l^th  partis  are  f  .«"""""■'  ■"":'•''' 

portant  to  deter.E' wh;ti,eS'are"  "  '"'■ 


I  I 


!!  liii 


l«! 


\     It 

I-   1)1 1 

•  m'. 


i,     I- If 


t  . 


783 


MARITIME  LAW. 


MARITIME  LAW. 


m 


69.  In  cases  of  collision,  where  the  evidence  is 
<;ontlicting,  the  court  will  be  guided  by  the  pro- 
babilities of  the  like  cases  which  are  set  uii, 
and  owners  of  vessels  proceeded  a^iairist  will  be 
dismissed  without  costs.  The  Ail-ia  in  re,  10 
I..  0.  R.  362  &  2  S.  V.  A.  C.  HH,  V.  A.  C. 
1S()0. 

60.  In  an  action  of  damages  caused  by  the 
collision  of  one  vessel  with  anotlior  in  the 
liarbor  of  Quebec— i/e/rf,  that  where  the  mis- 
management of  the  pilot  in  charge  is  the  cause 
of  tlie  accident  that  the  vessel  is  not  liable  ;  but 
when  a  vessel  is  at  anchor,  and  another  vessel  is 
placed  voluntarily  by  those  in  charge  in  such  a 
j)Osition  that  accident  must  ensue  on  the  arrival 
of  an  event  which  is  probable,  those  in  charge  of 
-the  second  vessel  are  responsible.  The  Lotus 
in  re,  11  L.  C.  R.  342  &2  S.  V.  A.  C.  58,  V.  A.  C. 
1861. 

61.  A  .steamer  going  up  the  St.  Lawrence  at 
night,  on  a  voyage  from  Quebec  to  Montreal, 
saw  the  light  ot  another  steamer  coming  down 
the  river  at  a  distance  of  about  two  miles,  and 
when  at  a  distance  of  rather  more  than  half  a 
mile  look  a  diagonal  coiir.<e  across  the  river  in 
order  to  gain  the  south  channel,  starboarding 
her  heim,  and  then  putting  it  hard  tostarhoard  ; 
the  steamer  coming  down  ported  her  heliii  on 
seeing  the  other,  and  a  collision  ensued.  On 
action  of  damages  being  brought— 7/e^(i,  that 
the  vessels  were  meeting  each  other  witinii  the 
meaning  of  the  Act  regulating  the  iiiivigHtioii 
of  Canadian  waters,  and  the  steamer  coming 
lip  the  river  was  solely  to  blame  in  not  porting 
jier  helm.  The  James  McKenzie  in  re.  \? 
L  C.  R.  393  &  2  S.  V.  A.  C.  H7,  V.  A  C.  m>i. 

62.  Where  twocross  suits  were  brought  belore 
the  CourtofVice-Adniiralty  ariMiigoiiiof  acol- 
lision  which  took  place  on  the  River  St.  Law- 
rence, between  the  barque  "Alma"  and  the 
pteamer  "  Arabia"— //eW,  that  the  meiining  oi 
the  act  with  respect  to  Canadian  waters  wa^, 
that  when  two  vessels  are  seen  from  each  other, 
even  in  parallel  courses,  provi<ied  they  arc  clo-e 
to  each  other,  or  in  any  course  so  that  there  is 
reasonable  probability  of  collision,  it  is  their 
<liity ,  unless  otherwise  prevented,  to  obey  the  law; 
but,  where  a  steamer  coming  down  the  river 
on  adark  night  meets  a  sailing  vessel,  and  iho.-e 
in  charge  are  in  doubt  on  wliat  course  the  sailing 
vessel  is  on,  it  is  their  duty  to  use  her  engine  and 
slacken  speed  until  they  ascertain  the  cour"0(il 
the  sailing  vessel.  The  Arabian  in  re  &  The. 
Alma  in  re,  12  L.  C  R.  288  &  2  S.  V.  A.  C.  72, 
V.  A.  C.  1862. 

63.  And  held,  that  where  ImHIi  are  to  blame 
the  rule  of  the  court  that  damages  be  divided 
be  enspended  by  sec.  12  of  the  Act  respecting 
the  navigation  of  Canadian  waters,  and  the 
penalty  of  a  party  neglecting  the  rules  en- 
joined by  sec.  8  is  to  prevent  the  owner  of  one 
veesel  from  recovering  damages  from  the  other, 
although  le!rR  in  fault.    lb. 

64  And  in  an  action  for  damages  before  the 
Superior  Court— //eZf/,  ihat,  if  in  cases  ot  colli- 
sion between  two  vessels  in  a  canal,  the  plain- 
tiff's vessel  was  on  the  wrong  side  of  the  canal, 
and  hail  not  the  light  usually  carried,  he  would 
be  •iJowed  no  damages,  even  it  tliere  were  doubt 
a«r,lo  the  cause  ot  the  collision,  fierirand  v. 
JH^iiiuon,  12  L.  C.  R.  304,  S.  C.  1862. 

66.  A  veBsel  having  the  wiod  Irco  is  U^ud  to 


get  out  of  the  way  Of  a  vessel  close  hauled.  J^ 
Courier  in  re,  2  S.  V.  A.  C.  91,  V.  A.  C.  I8H, 

66.  The  owners  of  a  vessel  having  a  brsuci 
pilot  on  board  are  exempt   from   liitLility  fo> 
damage,  where  the  damage  iscau.«ed  e.xcliieiveji  j 
by  the  negligence  or  unskilfulness  of  the  p\,i 
lb.  and  note  to  art.  40  supra. 

67.  But  held,  also,  that  when  a  pilot  \»  d 
board  a  ship,  he  must  be  actually  on  ileikaml  | 
in  charge  to  relieve  the  owners  of  tliiir  ro-ipiji). 
sibility.     lb. 

68.  Of  two  vessels  beating  to  wimlwiirj  on  I 
opposite  tacks,  it  is  the  duty  of  the  vitisel  on  iju 
starboard  tack  to  kt  her  course,  and  tlievt^jd 
on  the  larboard  tack  to  give  way,  iiml  in  KmA 
collision  between  two  ships  it  is  not  ('iiuii»ii lo 
show  that  the  accident  could  not  huvi'  Leen  p. 
vented  by  the  parly  at  the  nionient  it  occurred, 
if  previous  measures  could  have  been  lidupld  I 
to  have  rendered  the  occurrence  of  it  les.«  pit)l. 
able.  The  Liberty  in  re,  2  S.  V.  k.  C.  \U 
V.  A.  C.  H64. 

69.  And  held,  also,  that  it  was  the  dutyofilif  I 
person  in  charge  of  such  ship  to  render  ioi|»  I 
other  ship  such  assistance  as  may  be  nece-sjij,  [ 
iind  in  case  he  fail  to  do  so,  and  no  rcii-onatlt  | 
excuse  tor  such  failure  be  shown,  tlie  celli«__ 
will  be  deemed  to  have  been  caused  h\\^\ 
wrongful  act,  neglect  and  default,    lb. 

70.  In  a  ca^e  of  collision,  wliere  lherei>rf»| 
sonable  doubt  as  to  the  party  who  is  tuliianie,] 
the  loss  must  be  sustained  liy  the  parly  un  wuou  I 
It  liai  fallen.  The  liockaway  in  n-,  2  S.  V.A.Cf 
129,  V.  A.  C.  1866. 

71.  A  vessel  while  at  anchor  in  the  Harkotj 
of  Qiietiec  having  been  run  into  and  iiiiiJeul 
wlart  from  her  uncliorage  and  drift  down  wiili[li([ 
tide  against  other  vessels,  the  iiction  iiiisjitl 
mis.-eii  on  the  ground  of  inevitiilne  ui:ciikBl.| 
Tli«  McLeod  in  re,  2  S.  V.  A.  C  MO,  V.  KX\ 
1866. 

72.  Where  a  collifion  occurred  lietWMil 
steamer  and  a  sailing  vessel  on  the  river  &I 
Ivawrence,  no  proper  measures  liiiviug  beful 
taken  to  prevent  all  reasonable  proliability  of il 
collision  on  board  of  the  pluiiititl'V  vessel, dl 
said  vessel  not  having  the  lights  reqiiireJInl 
law — Held,  that  the  plaintiff  could  not  claiil 
damages.  Sauvaifeaii  v.  T/ie  liickdiiu  foif 
pany,  7  L.  C.  J.  39,  S.  C.  1862. 

73.  The  persons  in  charge  of  the  plainlifffj 
steamer,  supposing  the  defeiidiiiitV  ve--ell(il'I 
at  anchor,  tried  to  pass  inside  it  mid  tliesiioitl 
and  ill  so  doing  the  two  vessels  ciimeiiitorfl 
sioii,  and  the  plaiiilill's  ve.-sel  sii,-iaiiieiidaiiiiji| 
— Jleld,  that  the  collision  being  caused  ^1 
plaintilf's  mIstaKe  they  could  not  recover  fkl 
Trinity  Uouse  &  Brown,  2  L.  C.  L  I  i:i2,S.C,| 
1866. 

74.  In  an  action  of  damages  by  the  oniitrsol 
a  brig  arising  from  a  ctdlisioii  with  a  steamWI 
of  the  defendant's,  the  defendant's  Ml  Imvii 
run  into  the   brig  while  'tcross  the  canalii^ 
unable,  owing  to  a  sudden  liiH  (irtlievt'iDd,los(l 
out  of   the  way  in  time— JI  U,  reversing  l«f 
decision  of  the  court  below,  and  on  a  Mm 
appreciation  of  the  evidence,  that  the  yesselM 
position  contrary  to  rule  could  iiui  oiaiiii>!Kr| 
ages  for  being  run  into,  and  conwquentljilu 
tlie  owners  of  the  brig  could  not  recover,  bW 
et  al.  &  Ltfacre,  16  L.  C.  B.  290  4  U.  C  L J| 
13,  Q.  B.  18^. 
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r  df  a  vessel  close  hauled.  T% 
.  V.  A.  C.  91,  V.  A.  C.  1« 
I  of  a  vessel  having  a  braiici 
re  exempt  from  liubiliiy  fe 
10  damage  i«  caused  cxoliieittlT 
or  uiiskilfulness  of  (he  piloi, 
•t.  40  supra. 

iIho,  that  when  a  pilot  is  ^  I 
tnuct  be  actually  on  dcikaini  | 
^e  the  owners  of  tlioir  rts|xjii. 

iselfl  beating  to  wiiiiliviirJon  I 
is  the  duty  of  the  vir.M  on  ihi 
ki  hercouiHO,  ami  tlieie-«l 
ick  to  aive  way,  ami  iu  (.iwol 
two  sliips  it  in  riul  eiiuuglilo 
lideut  could  not  liavc  been  pr». 
ty  at  the  nioment  it  uccurred, 
ires  could  have  been  aduptd 
the  occurrence  of  it  less  p4 
'ly  in  re,  1  S.  V.  A,  C.  : 

ilso,  that  it  waH  tiie  ilutyofiii 
of  such  ship  to  rentier  lolln 
issiMtance  as  may  be  ra'ce.-suj, 
lil  to  do  80,  and  no  rtasonallt 
ailure  be  shown,  the  ailliiim. 
to  have  been  caused  k  hi  | 
;lee(  and  default,  lb. 
if  colli.^ioi),  wiierc  lherei>re»| 
to  the  party  wlio  is  tu  Vmn.'. 
lustained  by  the  |)arly  on  wiioiil 
ie  Rockaway  in  re,  2  S.  V,.\.i;, 

diile  at  anchor  intheliarWl 
a  been  run  into  and  inajf  i«l 
morage  and  drill  down  willitliii 
ir  vesiself",  the  actii)n  hiuiIi*! 
;round  of  inevitaliie  mxiilem. | 
e,  2  S.  V.  A.  C.  110,  V..Vt 

colli^ion  occurred  belwteul 
ailing  vessel  on  the  river  Sll 
roper  nica.'oireM  liavini;  Iwl 
all  reasonable  proliabilKjofil 
1  of  the  piaintiirV  vessei,«iijl 
having   the  lij^hts  reqiiireJIitl 

the  plaintitr  coiilil  not  claiil 
lijeau  V.  T/ie  likheUm  (.'«[ 
39,  S.  C.  lH(i2. 
IS  iti  cliariie  of  the  plaiiiliff'ij 
iig  the  defendant's  ves-eltol«I 
,1)  pass  inside  it  and  the.«l»«l 
be  two  vessels  ciiiiie  into  coll 
iiititl's  ve.-sel  sn,-iainoddaiiilf| 
lie  collision  being  cimseii  trl 
ce  they  could  nut  reeuver  ril 

JSz-own,  2L.  C.  b.J.i;i2,S.C,f 

)n  of  damages  by  the  offnersoil 
)m  a  collision  with  a  sleiiiiiW| 
's,  the  defendant's  boat  lisvis 
g  wliile  ucruss  the  Mn«l,«« 
a  sudden  liill  (il'tliewinJ.iostt 
in  timi — H  Id,  reversiiif:  l« 
ourt  below,  and  on  a  (lilteMl 
he  evidence,  that  the  yewflii'j 
'  to  rule  could  nul  oisiiii™ 
un  into,  and  ooiicequeDllrjl 
B  brifj  could  not  recover,  «iiW| 
I,  16L.  C.B.290&U.C.I.JI 


')  To  entitle  the  owner  of  a  shin   Imvlorr  l,v  ' ,)/.; 
|co.i.p..l«,on  of  law  a  pil,„  on  uSloV&    ^^^'^g^ocrosse,! 
liil  ol  e.xeniption  from  liabililv  lor  daina-'e-,  the 
liaull  nm.st  be  e.xclusivelv  llint  ol  the  pilot    Thi 

*'■'';!'  r^.i'  ^-  ^-  •'•  ^^'  <^  17  L.  c.  it.  ;!09,' 

.  But  where  the  accident  was  attributed  to 

lilifdeheieney  of  the  lookout  and  nc'li.'ence  on 

Tl.)»rl  the   vessel  doing    the   damage,  "mid  not 

...Jely  thefau  t  or  neglect  on  the  pilot's  part,  the 

limiiir  was  held  liable  lor  the  damai'e      lb  *  4 
If.  L  J.  41.  "        to.  a  + 

n.  A  vc.s.sel  in  motion  is  Iwund  to  .v^teer  clear 
lifeiie  at  anchor,  and  nothing  can  excuse  her 
|Jm:ii;'  po save  inevitable  accident.  The  Orieidul 
\u, ,>,  2S.  V.  A.  C.  M4,  V.  A.  C.  1.SU9. 

i.l.  Where  a  collision  was  occasioned  by  the 
Improper  steering  of  a  vessel,  the  exclusive  act 
jol  the  pilot,  the  owners  of  the  vessel  were  held 
|fnt;lle<i  to  the  exemption  provided  bv  the  Sta- 
llNtc2i  &28  Vic.  cap.  13,  a„d  that  this  e.^onio- 
ll,uii  was  not  artected  by  the  constant  omnlov- 1 
Iment  ol  the  same   pilot    bv  the   owners      The 

,i).  The  lault  of  one  vcs.sel  will  not  e.xcuse  anv 
iMiitotcare,  liiligence  or  skill  in  another,  so  as  I 
■topxenipt  lier  from  sliaringthe  loss  ..rdania-e  •  i 
lMj',vlien  lK.tb  ships  are  in  fault  the  admiraltv 
Ikivwildivide  the  damages  among  the  owners 

the  .ships,     rhe  Germauy   in  re   ic  The  CUy 
[«;(?«•/>«■  in  re,  1  S.  V.  A.  C.  I5.S,   V.  A.    C. 

fO.  Collision  by  two  ves.sels  while  ..=ailim',  the 
>eon  (lie  .starboard  tack  tdose  to  the  windTand 
|lie  other  on  the  port  tack-7y,/</,  that  the  latter 

Hilia    be  other  complied  with  the  rules  of 
r^road  by  keeping  on  the  wind  close  hank. 
^^tlmmdo  in  re,  2  S.  V.  A.  C.  172,  V   A    C 
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T8t> 


C. 


H.  Where  a  steamer  descending  the  St.  Law- 
»  with  a  schooner  lashed  to  tier  starboard 
came  into  collision    with   a   steamer    at 


iiile 


innlior  showing  a  green  and  white  li-^ht.  Mi' 
wns  on  board  the  former  supp,jsin-  the 
Itaertobeapproaching-//.^/,  dt  in"  at 
|orlmvi„.,,,r,e,|  i,er  ia,|„.  and  therebv  cause!] 
fcv„|-i  /  ,  ■''C'""'"^'',  which  might  have  been 
He    1    «i,e   bad   kept  her  course  or  sta  ' 

toW;bnt,  as  the  steamer  at  anchor  should 
I H       5'^'"  "  f?'"''*"  "^"t  «  ^vliite  light  on 
fdrected  for  steamers  at  anchor,  noor  er  was 

1 82.  The  owners  of  a  vessel  were   made  liable 

CeT^die^,""'?,^  ^'T"^ '"'"  coiiisi;,'::s 

lia     L  'f'f  'J,'f  ^""  "as  not  exclusivelv 
m^vrtlnn     ^'"^'"'  '■" '''  2  »•  ^-  A  f^ 

'.ivhe  ■ 
|fDce  in 
luclior 

kere liab'c  (■„>' 1   "„..„.„  oi  I'le  lormer 

Kcrew   Jf'"*8<'«'  'nasmuch  as  the  ,„as- 
Kom  L     "?  "^"'^  .*"■  ^''«  ^t-^^nce  of  the 

I    rcl  t,r''r'''''P»,'^  "'^''^  •"'gleet 
t  J  T"  "'' '''eai'dtrent  resulted.     The.  Gnrd-n 

iSsf  tl""  '^'*"  «*?""'«'•  descending  the 
^  11  the  cliannel  for  her  to  turn,  instead  of 


*•  A.  C.  1873.  '  "■  '•'■    "^'""  »'"'ch  IS  required  by  the 

Where  a  vessel  passing  down  the  St  Law  WZl  f  ^i*  °^  ^^^'^'  ""^  ''^  «« 

;"  charp  of  a  *pilot  fan  into  a  vessel  a     alo  'if  h'^  to  comply  with  the 
-/?«W;  that  the   owners  of  the  former   t^e^,'«lv,°?'*'  ^  o'l'erwise  , 

1  able  for  damages.  inft«nn,nK  „„    i.„  ""^"^   "'H3*P?»'"bility  on  the  one  so 


BB 


vessXf       \  ""  «  ''■^'e'i  i^'i^K'm   for  ns.-cndint' 

222,  v!  A.  C  1874  '"   '"'   '^    ^'    A- 

mipm.  ""'ni.^.    II,-,  A  i,i.i,.|uHn.  .tu 

.,iMI,,»  "     ,rL  ,T'™?''''"'  "'",'  -"■■"*  ""■""" 

itbewj'";''"'*   «'''"'M.s|iip  ,i„|   „„,   k,.„p  ,,„t  ^,.- 
'heln,  inJieadofU  '•.'''" -"-'"P-  ''X  p-rtinij  her 

tothecoh",;!^  :;'«,;;;^rir'<-"''-'buied 

'he  otb,.r      T  I  n     ,       '.''«'«'■■ ''"•"nges  tV,.m 

p..r°,oi;iM'i '' .; Jr. ,:,''r,';'i  ir  ■', »" 

seen  from  \hp  ni,Z     i-l,"  *''^"'''  '"i^'''  heen 

been  seen,  the  «b,sence  of  such     ' 
not'lnln!,'""""''*''  ''"''  "«  ve,s.serwas  instilled  in 

nofsti"o^'«'.^'f'   ""*'  ^''ere  a  vessel  does 

ping  AU  of  187,^,  and  no  excu.=e  is  shown  f^ 

law,  that  failure 

—ibilityontheotiesoS^'';?'"" 
90,  Where  a  barque  atid  steamer  were  pro 

Of  .1,.  .t»»„''?„"S.f£"£l,L""°"»» 


vessel  ('(uibi  have 
light  would  have 


'  M   '  i 


having 


I  j  fii 


I  i 


7787 


MARITIME  LAW. 


liroiight  the  barque,  which  otherwise  fhoiild 
have  kept  her  course,  into  instant  and  most 
in)riiinent  danjior,  was  justified  in  starboarding, 
and  the  steamer,  wliose  duty,  when  proceeding  in 
a  direction  to  involve  risk  of  collision,  was  to 
keep  out  of  the  way,  and  moreover  to  stop  and 
reverse  when  danjier  was  iinmintit,  was  res- 
;t)onsible  for  the  collision.  The  ClmvchiU  in  re 
..t  The  Normaiiton  in  re,  2  Q.  L.  R,  134,  V.  A.  C. 

yi.  Where  one  steamship  was  overtaking 
another  steamship  in  a  narrow  channel  in  the 
JtivtT  St.  Lawrence,  and  a  collision  ensued — 
Hi'lil,  that  the  former,  for  not  keeping  out  of  tlie 
way  of  the  latter  by  adopting  a  safe  course,  was 
ill  fault.*  The  Sdra  Saitiun  in  re  <fc  The  Que- 
/>er,2  Q.  L.  R.  1,  V.  A.C.  IHT.^. 

'.<2.  A  steamer  cumin;;;  up  and  a  .«chooner  go- 
iiij,'  down  the  River  St.  Lawrence  de-cried  each 
otiier's  light.s  when  di.-tant  about  two  miles. 
llotli  kepi,  on  their  course  until  within  about 
Jialf  a  mile  of  each  other,  the  steamer  beading 
we.-t  south-west  and  the  schooner  north-east, 
when  the  former,  having  the  schooner's  green 
iiglit  a  little  on  her  port  bow,  starboarded  her 
bell!  while  jroiiig  at  full  speed,  thus  showing 
-ber  two  colored  lights  to  the  schooner,  whose 
helm  was  tbereupnn  put  to  port,  and  the  result 
4as  a  collision  and  the  immediate  sinking  of 
the  schooner— //('/(/,  that  the  steamer  was  to 
bhime  for  the  collision.  The  Xorma  in  re,  I 
'.'.  L.  R.  211,  V.  A.  C.  1S75. 

'J.'i.  And   where  there  were  two  sailing  sliips, 

he  one  on  the  starboaid   and   the  other  on  the 

.|  <jrt  tack,  and  tlu'  former  by  a  rule  of  navigation 

.'wviiijr  the  right  to  keep  her  course— //(-/</,  that 

:   iie  former  was,  nevertheless,  in  case  of  immini'iit 

•  Jiiiiger,   bound   to  give  way,  and   for  not  doing 

i-o  was  condemned  in  danuiges  and  costs.       T/i'e 

t'nilerwritir  in  re  k   The  Lake  ."it.  Clair  in  re, 

1  Q.L.R.  32:!,  V.  A.C.  1875. 

"J4.  'J"o  support   a  plea  of  inevitable  accident 
tlie  burden  of  proof  rests  upon  the  party  plead- 
I'lg  it,  and  he  must   show,  before  he  can  derive 
■  any  benefit  from  it,  that  the  damage  was  causeil 
immediately  by  the  irresistible  force  of  the  wind 
and  waves  ;  that  it  was  not  preceded  by  any  fault, 
.act  or   omission  on  his  part  as  the  principal  or 
indirect  cause,   and  that    no  effort  to  counteract 
llie    influence   of   the   force  was  wanting.      The 
A'jmnemnmi  in  re,  1  Q.  L.  R.  333,  V.  A.  C.  1.S7G. 
!'.j.  On   the   bearing   of  a  case  of  collision— 
Jlilil,  that  a  ship  sailing  at   the  rate  of  seven 
knots  an   hour  in   a    fog  over  a  fishing-ground 
on  the  bank  of  Xcwfdundland,  without  adi-ipiafe 
nieuns  uii  dick  lojirevent  accident,  was  in  fault, 
Jind  a  pica  of  inevitable  ucrideni  was  dismissed,  i 
The  Fr.ink  in  re,  2  Q.  L.  R.  2!J,J,  V.  A.  ('.  1S7(;.  ! 
;'ii.  And  where  the  blasts  on  a  log  born  on  an  i 
American   schooner    were    subslitn'ted    for    the  | 
ringing  of  a  bell,   as  rejuired    bv  the  sailing  re-  ' 
gulations.  a  plea  that  it  was  iloiie  in  accordance  I 
witli  a  circular  from  the  secr<tarv  of  the  trea- ! 
sury  of  the  United  States  was  over'ruleil,  but  the  I 
breach  of  the  regulations  not  having  contributed 
to  the  accident  the  schooner   was  relieved  from 
liability,      lb. 

97.  And  held,  also,  that  an  omission  to  riti" 
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a  bell  was  covered  by  the  fact  that  an  ancii;. 
light  was  seen    m  tmie    to  have    avoidftliiil 
accident.      lb.  I 

98.  Where  asteamer,  shortlyafter  leaving,, 
moorings,  came  into  collision  with  asailLl' 
towing  timber— 7/eW,  that,  in  snpp<jrtoflieri,u 
of  inevitable  accident,  the  steamer  miNi  X, 
an  overruling  force,  or  ris  mrj/o,- wliiel,  cl'; 
not  have  been  avoided  bv  waiting  at  lie-  i,,,,/' 
ing  berth  until  such  time  as  the  pronioicnU 
had  passed  ,  amf  also  that  after  she  ha.!  Vu].. 
berth  it  was  imiiossible  for  her  to  keep  t„/l 
the  way  of  the  boat.  The  Union  in  ;>  Ml  IP  I 
IBfJ,  V.  A.  C.  l«7li.  •"Vi.K.I 

n.  Costs  i.v. 

99.   Where  a  collision  is  held  to  have  ocoiimil 
from  inevitable  accident,  costs  will  not  l.e .'iv,- 

18l'c:"j:S3,^^i.^",'S^""^'"^^''^- 


KI.E(;HA1'I1. 


III.    D.V.M.VUK  TO  Sril-MAKINI-;  T 

100.  Where  a   part   of  the  line  (,f  an  .-la- 
magnetic   telegraph    pa.ssed  under  the  Ide. 
Lawrence  without  injiirv  to  miviiraiiei,  ,iiii..| 
as  not  to  interfere  with  the  navigation  difa's  I 
dian    waters— //e/,/,    that    in    a    ua,-e  of  ""i-i-J 
neglect  on  the  par"  of  u  sailing  ship,  l,v  „j,: ' 
wire  cable  was  broken,  that  the  ipuiieii./ 
ship  were  liable  lor  the   dania"p.     77,, 


re  it    The  Munlreal    Ti'leiinmi,  d, 
L.  C.J.  11(7,  V.  A.C.    1S7-3,  .t  nut, 


supra. 


Cm/ 
'te  to  an 


n'.  D.vitK  XioriT. 

101.  Every  night  in  the  absence  ofa'iiwa:., 
a  dark  night  within  the  meaning  of  the  Triprrl 
House  regulations.  The  Dulin  in  ,■,,  1  S  V  li'  I 
242,  V.A.  C.  1841.  ' 

V.  Duties  of  .\  Vksski., 

102.  .\  ves.sel  having  a  wiml  free  is  lioiinJuj 
take  proper  measures  to  get  out  of  the  invofil 
vessel  close  hauled.  Thr  Ann,-  J„hnm',n 
L.  C.  1{.  411  &  2  S.  V.  A.  C.  4.^  V.  A.  C.  Ind 


.  H'\y  vessel  overtakiiiK  any  otlier  vessel  «li8ll  Iteeo 
Jut  ot  tUe  way  of  Uiu  Uial-uieiitioiied  vessel.    C  31  Vic 
■:;ap.  Od,  sec.  2,  ss.  17. 


VI.  JruisuicTiox  L'mieii. 

103.  Where  a  collision  occurred  lioi«mi| 
British  ship  ami  a  foreign  ship,  on  tlieRivfrJ: 
Lawrence— //tV,/,  that  the  act  rogiiliitiDiMJif 
navigation  of  Canadian  waters  inii-'i  be  il,f  rii:! 
of  the  court,  as  the  power  mtlie  CaiiiuliiiiiLti;" 
lature  extends  to  foreigners  with  in  its  jur.'lic- 
tion.  The  Anrorn  in' re,  Id  L.  C.  K.'44oi.'| 
S.  V.  .A  0.0.3,  V.  A.  C.  ls,;o, 

104.  The  Admiralty    ha-;  Juris.lictiMii  in|*- 
ceediiigs  //(,  rem  in  cases  of  diiinagi'iloiiplnatvl 
ship.     The    Czar  k   The    Muitliy^l  r-^vfti/4J 
Vonip/ini/.  19  L.  C.  J.  l',»7,  V.  .\.  C.  hlj.' 

10.').  \V here  an  action  fur  wage,?  \va,<  broi 
by  a  seaman,  on   acco'int  of  the  rcliirii  of  ttf  | 
vessel    to    Quebec    instead    uf  coiitiiiiiin;  lier  I 
voyage,    and   a   plea   to   the  jtirisilictioii'w 
filed,  allegiuL'  a  Kuhsi'^ting  vuva^'e  liniiortlif  !l'' ! 


sec.  of  the  Slerchants'  .ShippiiTg  Act  of  I'H 
which  enacts  that  no  seaniaii  who  is  eiigajtii 
for  a  vovage  of  engagement  which  is  to  leriiiiii' 
ate  in  the  United  Kingdoni  is  eiititleil  loeiieio 


^■-■s.'^a:^.  :Munr'KK^T-j 
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ered  hy  the  fact  that  an  arch,. 
I    in  time    to  liave    avoidci  i>  I 

,  steamer,  sliortly  after  lpavin«|i- 
e  into  coHisioii   with  asailf,,.' ( 
-Held,  that,  in  ■''ii|jp<ji'ioflier|,M 
iccident,  tlie  steamer  iniMiUI 
force,  or   vis  ww/^r  wind,  ivj, 
avoided  by  waitiii;,' ill  lier  iii„j,!f 
such  time  as  tiie  pruiiioler*tw' 
d  also  that  after  .-^he  iia,l  |,.f||.. 
ipossible  fur  her  lo  kuep  o,/; 
boat.    The  Union  in  y.  2  (^,  Li 
876. 


coih.«ion  islieldto  hiiveo(YurrM| 
accident,  costs  will  ii.>t  l«i  •■ 
T/ie  l[,m,hl  11,1,1,1,,.,.,  " 
,  v.  A.  C,  187).        '    ■ 

TO  Si-h-Mahink  Tki,ki;iiaimi, 

a  part  of  the  line  ,,!'an  .■Iki-., 
i-aph  passed  under  tin.  ICi-erv.l 
Jilt  injnrv  to  iiaviLraiioii.iiiii^il 
re  wall  the  navi-atiou  ofCafs  | 


Idil,    tliat    in    a 


case  ot  ■rwi 


)arr  of  asaihiigsjiip,  luMvlriil 
tiroken,  that  llie  ovvnerj of la I 
lor  the   diimaj;e.     Tlu  (:,/ns| 

itl-l'ul^     7'<'/,j/i;ip/l    ('i,ll,p,ii„j^   1; 

A.  C.    lt^7J,  A:  iiute  to  ari  (')| 


gilt  in  the  absence  of  a  mimi  ? 
hin  the  nieimins;  of  the  Tni:i;r) 
ns.   The  Duliii  In  ,-,,  IS  V  ir'f 
41. 

A  V'ksski.. 

having  a  wind  free  is  kun.i u  j 
snres  to  get  out  of  the  iravofil 
luli'd.  77/r  Anne  J„ham,,  |if 
S.  V.  A.  C.  4N,  V.  A.C,  1>*I 

ION'  L'.VDKIi. 

I.  collisiun   occnrro.l  lioliveer.jl 
a  fiireij,'!!  ship,  oh  the  River 5; 
'.    tliat  the    act  regiiliiliii; w| 
nadian  waters  niii^'i  be  ilie riii! 
he  power  nl  the  CaimiliaiiLes:!'-! 
)  foreigners  within  its  jiir:sliC'| 
'jV(i  in'  re,  lo  L.  C.  R.'44od-.' 
'.  A.  C.  isiKi. 
irully    has  jiirisiiiolioii  !»!»■ 
n  cases  uf  dainiiL'i' clone 'ivast 
••  k    The    M„nli;;il  T.l.fM 
C.  J.  H»7,  \'.  A.  C,h:j,'      I 
action  for  wages  was  bronjii  f 
acco'iiit  of  the  I'clnrii  ofttf 
'0    instead    of  contiiiiiini  lier 
plea   lo   the   jiirisilictioii  w  [ 
iilir:i'ifing  viiva"!'  nrji!f"r!i''H* 
iliants'  Shipping'  .Vet  of  I'oJr  | 
t  no  seaman  who  is  engajt'l 
igagemeiit  whioh  is  to  terniin' 
kingdom  is  entitled  to  sue  in 


\i» 
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7f)0 


nv  cnnrt  abroad,  tlie  plea  was  held  bad    andlAon..=;«     ji      i 

,:  action  maintained.     The  Latona  in  re,   18  ^iu^ve"  I  is      .'^ ''''''''"*??"''"•'''' ^f'^'-c'' pilot 

„  f.  J.  ly;j,  V.  A.  C.  1874.  '  ,      """rV  '^  .'>V.  responsible.     The  Lotus  in  re 

I  \L\'-  '  ■  ^-  ■^^-  ^  ^   S-  V.  A.  C.  58,  V.  A.  (\ 
VII.  LiAnii.iTV  or.  I  '  ,  |:    ^,, 

I      uj.    ihe   |)etitioner,   ma.ster  of  the  steamer 
10(1.   .V/r.,/.*/m/c.-\Vhere    application     was  i  Ports  h!' tb/p^      '''-■''i"v^''''*'''  Q-J^l^ec  and 
„a,le.oran  attachment  for  conlempt  a.-ains    a  I  Br  ms  v  ,.L      '^''^'""■'^  9^  '"-ova  Scotia  an.l  New 

^^  attending  h.s  Pilots  two  ertail,  l^^^i^  t  IS^'lZ^ 
when  entering  or  leaving  the  port  of  O'uebec  to 
of  hei  while  within  pilotage  limits.     The  neFi- 


I  r- 


'  himself  liable 
Thi'  Fnenil.s-  i)i 


■am  anil  arrested  a  .seaman  wh..,„,  „„^,„„„^  ,|,^ 
joctor  lor  Ihe  purpose  of  bringin"  hi.s  snit"  tlie 
(,|.|icalion  was  rejected.  The  Isabella  in  're,  1 
,\.  A.  C.  1.(4.  V  .  A.  C.  18S7. 

lii'i.  Mii-tler  of  I'e.t.s'c/. —  \Vhere  a  vpscnl  l,.>  i  N,  i     V    ,■■-;■■■•  r"""'^'-  omiiis.     i lie  net 

.ei.altaclied,-and  the  niastecL-nei    In,,    'i  t'l'Z'bi' '''''','''    '""    '"'  "''■^  '"^^  luible-/}w/ 

-      >e,  1  S.  V.  A.  ('    72   I     It  of '",1  ^^'-  "^  H'"'^*'^  '«""  anv  port 

.*.  7,,  «„.„,„,,.  V.  ..^:  p'a'L  f  :;E;,;:„t;;;:.;j;i,;:«Kb 

Is  ve.s.sel  wbil,.  within  the  pilotage  I, nut-  ■   b, 


.  ■.  V.  A.C.  1838. 

p-.  /W'^— Damage  occosioneil  to  the  -hin 

}  tJK-  niiscondiiet  ol  the  pilot  mav  be  set  nn 

.a;;i-t  hi-   eluim   for    pilutajre,   aiid    in    .such 

k*'ii  Ihe  muster  may  be  admitted  as  a  witness 

|J'«  %)/(W  in  re,  1  S.  \'.  A.   C.  Dti,  V.   A.  c! 


^'III.   r.IK.V  ffOX   \'kssK 


El.! 


100.  There  seems  to  be  no  li.xed  linm  to  the 
lunition  of  a  maritime  lien,  but  it  must  be 
■ufuiwl  within  an  eipiitable  period,  cnnsideriii' 
liu  nature  of  the  lien  and  the  cbai-es  of  intei" 
e-[.  llK  llenunu  'in  re.  IS  " 
lAC.bW. 

I.\'.  N'KGI.ir.EXCE. 


V.  A.'C.  274,  V. 


.,,  '  ;  ^'"^  '™y'">-' '1  ^'"P  -  .I'l'-l'oom  run  out  in 
■tl,e  Harbor  ol  Quebec  is  an  act  of  ne-lerence 
Iwhicli  n-wild  render  the  owners  liable  for  d-un- 
■sigeMf  It  appeared  from  the  evidence  that  s',,,.!, 
Waiim^e  was  can.sed  by  the  jib-boom  beiiijr  e.x- 
|Jfi*l.  Ihe ll,irol,UIa(iyt'ii<iir  in  re.\x  I,.r  j 
).i.  V.  A.  C.  1-74.  A:  note  to  art.  4;i  .■ 


'iii/ira. 


.\.  Pilots. 


111.  liy  the  general  princi|.le  of  t|„.  ,.„niract 

I,  l:>„ni.- mer,;„m    ven,lonun,  Xhv   captain    or 

ft,»,MOlar,vercrafl  lost  by  accident  IS   (,ou,k 

■l.   a)  thepi lo,  s  wa.'es  upto  the  ,!av  of  the  loss. 

V>'l',nn  k  a,„ll,,j,->.   Rev,   de  I.e^.   7i;,  K  '  1 


c.ent  that  the  notice  on  the  part  ofa  cap  ai  If 
a  vessel  rer,nired  by  12  Vic.  cap.  H4,  sec  7 
relative  to  the  laws  of  the  Trinitv  Hoi's'e  t 
•.^nebec,  lor  the  pro.secution  of  pilut.s  accused  of 
gros.s  ne.leet  while  in  charge  of  such  ves.sel 
shall  have  been  sent  to  the  harbor  master  with- 
in the  tour  days  ne.xt  after  the  arrival  of  tie 
vessel,  but   such  notice  must  reach  the  harbor 

~:t'^2i''r{:'i^;.,;^'-'^"-''-^-^ 

.  1 17.  Ami  h,'l,t,  al,:o,  that  proof  must  be  . 
in  the  ease  that  such  notice  was  sent  an! 
ceived  within  the  delav  ti.xed.     lb. 

H.^.  And  where  the"  notice  contained  no  corn- 
on  h  f;;""^'/''^^  P'lot-7/e/,/,  to  be  in.surtic^e  t 
on  tliut  ground  als(j. 

U'X  The  owners  of  a  ve.s.sel  having  a  duly 
licensed  pilot  on  board  are  protected  bv  the  aa 

'laniage  oc.asioned  by  the  act  or  iie>'lect  of  th,. 
Pi  ot,  the  pilot  bem,  solely  res,Cn!.Vb  for 
.getting  the   ve.s.-el  umler  wav  un.fei 


veil 
ro- 


improper 
in  re,  2 


note  to  art. 


112.  Pilnt.s   ,„ay   become   entitled    to   e.xira 

I  o^.(;,n, he  nature  of  salvage,  tbrextraor 
Uarj  scMiees  rendered  by  the.,,.      The  A.lcn- 

'7,VV-'',1S.  V.A.  C.  101,V.  A.C.  1.4; 
11,1  In  an  action  for  damage  to  a  wharf  bv  a 

p'ol  in  niakni.  her  berth,  where  the  ,  la^er 
N;|'liM  he  had  a  branch  pilot  on   Ca,.,! 
rever^^    ^'"^'••l"t:ii,llv  not   responsible-//,/,/. 

e>  r-ni?  the  decision    of   the  court    below  (i» 
''■l■■f^■^)tlml,nnderl2  Vic,  eai,   114    he  w 
««',coinpolk.,l,ol,aveabrancl,tilotonboanl 


I  ait 


I  anil  iva 
C'li/niii, 


liei'efure.  re; 


,xi„„m„f  }l,,,ii..,:„f  ^,^    f 


ponsible.     The  llirh 


'jor 


circumstances.       The  An,//,)    .•^„.r„n 
:S.  \.A.C.  117,  V.  A,  C,  l,s7tJ,uud 
j  40  ■•iiipi-a. 

I  12(1  And  //,/,/,  also,  that,  where  the  ma.ster 
,  and  ciew  do  their  duty,  and  any  accident  ari.se.s 
I  trom  their  obedience  to  the  orders  of  the  ijilot 
,  tlie  owners  of  the  vessel  are  er.titled  to  thl  ex- 
lemption  provided  bv  the  act,  lb. 
I  121.  And  h,-l,l,  also,  that,  although  the  ma.ster 
j  "I  a  tug  must  imp  iciily  obey  the  orders  of  the 
pilot  in  charge  ol  the  ves.sel  in  tow,  ca.ses  nniv 
I  occur  where  he  may  be  justitied  in  not  doing  sj, 

j      122.  .\  certilicate  was  jr,ven  by  the  master  of 
a  sailing    ve.s.sel   which,   while   in  charge  of  a 


R'j-'5'J,g.li.  i,sfl,j;t 


note  to  art, 


'iriuii/c,  10  L.  C. 
supn 


/^R,Uu!""'"l!'?':.''"'''"r''^'''''«-lli«ion-- 


I  the 


leJSfl  to  and 


iiP  mode,  time  and  place  of  briuL' 


pilot  ill 


tioT 


Ills' 


13   within  tlie   i)rovince  ,?f 
ii'rgey  and  if  accident  happen. 


pilot. 


y  collision  with  a  vessel  .at 


anclior. 


caused  damage,  in  which  certilicate  it  wa.s 
stated  mat  the  pilot  had  pihited  the  veasel  to 
nis,  the  masters,  entire  satisfaction— //■,'/,/,  that 
111  a  case  of  doubt  as  to  wiiether  the  master  or 
the  pilot  was  to  blame  for  the  collision,  that  the 
certificate  was  a  subsequent  ratiticatioQ  of  what 


'     'II'      i 


I 

i  i 
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was  done,  so  as  lo  render  tlie  owners  of  the  nail- 
ing vespel  liable  for  (he  damage.  The  Ahernddie 
tn  re,  2  S.  V.  A.  C.  187,  V.  A.  C.  1872. 

123.  The  law  imposing  compnlfory  pilotage 
liavingbeen  repealed,  the  lialiility  of  BlilphoMcrM 
lor  acta  of  pilots  in  charge  of  their  ves.-^el  it- 
revived.  The.  Quebec  in  re  &  The  Charles 
Uialoner  in  re,  19  L.  C.  J.  201.  V.  A.  C  1875, 
&  note  to  art.  40  svjmi. 

XI.  Pleading  in  Actions  Under. 

124.  A  defence  based  on  a  reg  judicata  must 
be  specially  pleaded,  so  also  miist  niiscnndnct, 
with  a  proper  specitieation  of  the  acts  thereof. 
The  Agnes  in  re,  1  S.  V.  A.  C.  5H,  V.  A.  C.  18;?ti. 

125.  The  court  will  require  that  the  libel  l)e 
proilnced  at  a  short  delav,  if  the  late  jjeriod  of  the 
Bea8on,or  othercatises,  render  it  necessary.  The 
Newham  in  re,  1  S.  V.  A.  C.  70,  V.  A.  C"  183li. 

12t>.  It  is  a  good  defense  in  a  suit  for  wages 
by  a  seaman  tiiat  he  could  neither  steer,  furl,  nur 
reef.  TheVenusinre,^.^ .K.Q.'d2,V A.G.  1836. 

XII.  Power  of  Master. 

127.  Where  a  second  mate  is  raised  to  the 
rank  of  chief  mate  by  tiie  master  during  the 
voyage,  he  may  he  ordered  to  his  own  rank  by 
the  master  lor  incompetency,  and  thereupon  the 
original  contract  will  revive.  The  Lydia  in  re, 
IS.  V.  A.  C.  KW,  V.  A.C.  1837. 

XIII.  Probatory  Terms, 

128.  Probatory  terms  are,  in  general, [teremp- 
torv,  but  may  he  restored  for  suHicient  cause.  The 
Adventurer  inre,  1  S.  V.  A.  C.  99,  V.  A,  f.  1836 
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XIV.  Procedure  Under, 

129.  On  the  return  of  a  warrant  for  default 
laade,  but  no  nrayer  for  a  second  delanll  at  the 
expiration  of  the  two  inonlbs  from  the  return  of 
the  wariiint,  proceedings  discontinued  thereby. 
1  he  triend.s  in  re,  1  S.  V.A.C.73,  V.  A.  C.  183i;. 

1.30.  An  amendment  of  a  warrant  of  attaidi 
nient  is  not  allowed  for  an  alleged  error,  not 
apparent  in  the  acts  and  the  proceedings  in  the 
euit.  2'Aeyl?:dJ,ire,llS.V.A.C.2lO,V.A.C.1838. 


ordered  him  to  be  pin  ;ed  in  irons  ai,  l.iiiii«„iJ 
to  be  tiogged,  which  .viis  done,  and  i.o  „:.„  ,  I 
on  arrival  of  the  ship  at  Quebec  hi-(i,p-|,i  "J'A 
of  damages  against  the  ciiptuvi— 7/,;,/,  i;,,,,  I  I 
latter  had  the  right  of  piu.ishnienl  s„,,ra',* 
tiy  liim,  and  the  action  was  diMiil-o,]  V 
Coldstream  in  re,  S.  R.  518,  V.  A.  C.  \k',<     ' 

134.  And  in   another  case  in  anix  .| -)'/)  I 
that  where  it  appeared  by  an  agree.n,  ,,'t  I-hiII'I 
the  parties  iiftcr  the  coinmeuceiiPM  i  i,|- ,  ,,,    f 
that  the  placing  of  the  boom  and  clr.r,  c,„ 
plained    of  f  ndeii  (.,  their  miitnal  l,i„.  t  iLl 

s''R"5.ir'K''H  "isrS''      ""'""'"""  '  *  *M 

135.  /'((.v.sY-fir/m  .— fjiile.«s  in    ca.-.'.--  ./,,«» 
Sily  masieiv  cimnot  compel  pa.^sen.'..,  -  ,,u, 
watch.     The  Friends  in  re,\ii.   V        ■* 
V.  A.  C.  1837. 

,    1.30.  .sVa///,/i.-A  .steward  di.s|,lae,,|  a„,|  r« 
islied   willioiit  cause  is  nut  Ikiuii,!  lo.f.n.^i 
conk,  and  may  recover  hi^;  ■.^■ig,^s  ,.  a,,.|  „|„„a,j 
lor  a  watch,  et(^,  taken  by  .ho  nm.Mcr  f,j.,il, 
seama;i',s  cbesi,  niav  be  joined  lo  ,-,irli  ,|,-  ,„i| 
for  wages.     The  Sarah  in  re,  1  S.  V    \   '['  ' 
V.  A.O.   1836.  ^      '•' 

137.    And   where  the  master  wu..  |,iv,,e,iio| 
have  as.saulted  ibe  steward,  who  bruir.i,i,.to- 
the  .sum    of  .£10  sterling    was  dcciwl  io'im 
fteward  therefor,    lb.  A'  1  .S.  V.  A.  (:.  •<" 

XVIII.  S.Aii.ixi;  01'  Vksski.s. 

1.38.  The  masierof  a  ve.«sel  may  in;il:i„„wif| 
of  the  wir.d  and  tide  to  sail  into  (mhI  hy  m^^A 
wel'  as  day.  The  M^ri/  Cam/H/JI  in  },■  \<  \  \ 
A.  C.  222,  V.  A.  C.  1810.  ' 

XIX.  Sai.v.kok. 


XV.  Proxies  in  Cases  Under. 

131.  In  order  to  prevent  proctors  from  pro- 
ceeding in  causes,  on  instructions  from  persons 
not  possessing  a  legal  personi  standi  to  prose- 
cute a  cause,  the  court  might  require  the  pro- 
duction of  proxies.  The  Diimfreushiru  in  re,  I 
S.  V.  A.  C.  245,  V.A.  C.  1842. 

XVI.  Reoclations  of  Tbinitt  IIousk. 

132.  The  regulations  of  the  Trinity  House 
require  a  strict  construction  in  favor  of  (heir  an 
plication.  The  Dalia  in  re,  1  S.  V.  A.  C.  242, 
V.  A.  C.  1841. 

XVII.  RiHnT.s  nr. 

13.3.  Captain  of  Vessel  in  Cases  »/'  Mutiny. 
--Where  a  seaman  having  mutiiied  and  incited 
the  rest  of  the  crew  to  mutiny,  the  captaiu 


!...».  On  a  riaim  for  salvage,  hIumv  ilieo^iiiii-l 
ant  nad  been   nstrumental  in  savin.- ih,.  cm | 
of  a  ship  run  a,shore  in  the  River  8l.  La.. rcwfl 
IJtld,  that  the  service  was  a  salvjigi-  scrnr,.  t^ 
not  a  mere  loratio  opcris,  tliongli^n,  .vn.-iiwil 
U|x>n  land  was  had  between  (he  |i,uties  i,  reli 
tion  to  su.jh  services,  and  that  in  islimni  n^ttf 
valiieoftheservice,  thevahieuftliepiv)i,".v'dl 
the  nature  of  (he  service  are  bolli  lo  lie  o'oiiii-l 
dered.     The  Ji'oi/.il  William  in  re,  1  .'^  V  A  C 1 
107,  V.  A.C.  1,837. 

140.  And  held.,  al.so,  (hat  .salvurs  liavi-amtl 
to  retain  the  good,    saved,  iiniil  (lie  ainouiil.j!) 
the  salvage  may   be  adjusted  and  tcMicrfliw 
them.      lb. 

141.  Where  certain  seamen  bniiiglitanioniorl 
salvage  of  things  belonging  to  tlic  .ship  in  n'liicli 
they  were  employed  they  were  held  to  lie  eiililW  | 
to  It.     The  Silleri/  in  re,  !  S.  V.  A.  C  H2,V, 
A.  C.  Jh42. 

142.  iiat  in  another  case— //rA/,  that  >mit\ 
while  acting  in  the  strict  line  v'  (lieir  -let 
could  not  entitle  themselves  to  .salv,ij:i  Ul  | 
where  their  connection  with  tliesliiph;,.!  f»M 
or  they  e.xceeded  their  proper  duty,  iliey  cuiiM  j 
be  peimitted  to  claim  as  salvors.  /'/(«' MiWJ 
&  Anne,  1  S.  V.  A.  C.  253,  V.  A.  C.  1842. 

143.  In  case  of  wreck  the  claim  ipf  the  ■eaineii 
upon  file  par-t.s  .saved  i.s  a  claim  for.salvaj.T.ii-J  ! 
the  quantum  is  to  be  regulated  Lv  (lip  anionnl 
which  would  have  been  due  lor  wages    W< 
Isabella  inre,  1  S.  V.  A.  0.  281,  V.  .\,C.K«. 

144.  A  vessel  struck  on  au  islami  ulioil  m 


Utf.i:JgS.'a;.';jl;^r'jTC'?^ji!...l:..'jj^..>aMHH.k..4La....g(KT..^ 
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)he  plnjod  in  irouf  ai.  i  aMriit,,pi,l 
ivlii<'li   .viis  (Idnc,  and  ,i,i>  <(..,im| 
111' slii))  at  Quebec  Urci-lil  auioul 
ainsi  (he  ciiptii'ii—//,;,/,  n,,,, ,    ' 
i-i^'lit  of  puiiisliMU'iit  >ii)  |,ra'r  ,M  I 
the  action    whs  ili-nh--,"'!     T), 
re,  S.  R.  51«,  V.  A.C.K        ' 
1   Hiiollicr  case  in  app(..|.-y/,y  I 
ppcared  by  an  a^^ivcim  nt  Ihv^^\ 
■r  the  conunenceiniM  i,  uliK.,,,,, 
1)1  of  tlie  boom  and  cIkh'i     '' 
ded  (o  their  iniitiiiil  In 


A    ','l/rj.l 


ftiffi- 1 
1  o    .  "■"■t.  Iil!| 

J.  is;i:!. 

,rr ■.-Unless  i„  ca.,v  ,,>:  ..^^.y 
nnot  compel  passpnori  ,,|ij^J 
■yienils  ,'it  re,  1  S.  \ .  .,  ( 

— A  steward  dis| 
cawe   is  Jiot  liotiihl  i,,  ■.■n..^| 
•ecoverl,p\.igPs;  a,„i  ii,i<-i,is»l 
:.,  taken  bv  .ho  inaMer  f.a,„i, 
may  be  joined  lo  smcIj  ,h  „,J 
(■  Sanih  ill  re,  1  S.  V.  A.  I',-; 

here  the  master  iva,<  provHiol 
Ihestewaid,  who  bimiulit  ;..toi  f 
10  sterjinfr  was  (Itrrw.l  infA 
I'.    J  I'-  iV'  1  S.  V.  A.  (:,-<■' 

iNi;  (It  Vksski.s. 

'terof  a  vessel  ninv  ;iv:il;liiiiwif| 

tide  to  sad  into  puil  l,(  nymjl 

/le  M'trii  VdiinnicU  ill  i;;  i  S  V  r 

.  C.  l.'^IO.  ■' 

im  for  salvage,  where  il;ec!aitaj 
i-triimental  ni  siivm^' di.>  c,irm| 
lore  in  the  Uiver  Sl.La.rcncA 
Tvice  wasasalvagi-.i(.rvii,.,8Dij| 
io  opcris,  tlionj;li  an  af.'ru'iiw| 
ad  between  the  p.iities  :n  reljl 
ices,  and  that  in  istimai  ii»ttf  J 
loo,  the  value oftlie pr..|R'.'.u3j I 
e  service  are  l.iolli  U}  he  coiis-l 
'.;/  William  in  re,  1  S  V  U  f 
;i7. 

,  also,  that  salvurs  Jnui' ;i  njtl  I 
)dr  sated,  niiiil  Die  aiiiounljil 
'   be  adjusted  and  tc"icrfd»| 

rtain  seamen  brought  aotioflfe 
belon^/ing  to  the  ship  in  wliicl 
ed  they  were  lieM  to  lii>eiililW  | 
n/  inn;  I  S.  V.  A.  C.  H2,V' 

other  case— //fA/,  thai  ■mm] 
the   strict  line  e:'  Iheir  <k<' 
?   themselves  tii  siilva;:.    tal  | 
ijction  with  tlieslii|ili;.ii  ■■J*l, 
their  proper  cinty,  ihev  oualil  I 
;laim  as  salvors.    TkPtkll 
A.  C.  2r.:!,  V.  A,  CM 842, 
wreck  the  claim  ef  the  -i*iifi 
veil  is  a  ciaiin  fbr.'^alvv'i^"''  1 
J  be  regii lilted  hy  the  anioiint 
,'e  been  due  (Virwagcs    Tk  \ 
I.  V.  A.O.  281,  V,  .\.C.1». 
Uruck  on  au  islaud  «lioal  id 


[he  Hive,  .St  l.aw:ence.  and  being  abandone,! 
,y  he  c.e.v  was  s„ bscpiontly  carried    otf   by 

l,et,il.-.  She  was  follow  ,d  by  four  young  men, 
,1,0.  »i  I,  great  persev  erance,  coura,.,-e  an,'?  sk, 

l„.l.Mh  gival  peril  of  tiieir  live-,  forced  thei; 
.    hrmiL'.i    he  ice,  orotoH  board,  and  brou^Wit 

■er  h,uk       I  he  bay  of  Tadousac,  where  she  re 

\m.f\  ii'ety  Juring  the  winter,  until  she 
!ceiic,.  .11  ner  voyage  in  the  toliown.'  sprint 

In  a  vain,  of  .f:i,0(JO  the  court  awarded    "'"" 
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£200   sterling  was  awarde,!   ns   salya^^e       Tl.. 

i'5o""Vv.''''^  ^  ^-  ^^-  f-  •'^2.  V  a:c  h'^J" 

-rMakl?:[fbf.;,"--  '-''  "-vof  av'eS 
abandoning  hef  ITT,?  1""'°''',  ""=  ^""'"""^ 
vessel  wa,s"afterwan  s  Lv  "  "ir*"'  "'"'  "'» 
o.\ertioiis  of  he  bun  r  „        •  ''■>'  ""'  '"•"•itorious 

/ViW"   „/*",.  7"'^,'}"'"ved    as    sal  vase.      The 

14,..  Jnwi  action  by  a  pilot  for  tht  ...Sf   ;'j^«';;f,--jln.g  vessel,  wl,ich™tl  c  inatl 
«sm'ice.  ,„  .saving  ^par«  and  timber  belon  J   wSk      ,e  "     ''"'  '"  """""''"t  d^nge  of   hin 
»j  "ihe  ve.<sel  on   which   he  was  eM,m,r„,i  T     ^^^^'-^^  "'«■  fanie  was   set  aside  on,)  \  \.        ,  P 

if;  a  Kl  wliich  had  been  ca^ri^i'awrSi,  „^    ^214'  "^'To  ''t  ;^ '«-'•<-■«     .  2  I'XT 
)iiie.i'lcc'tive  nuahtv  of  (!.«  .>,o.^„:.,r  ..  _',"«  j  ^- •'i't,  V.  A.  0.  1872,  *  ^* 


,  ,     ,  ,  — -'Y"  'o.-  ,:,,„,i  awarder     XoOO 

y  co»ts,  p.i.   ruled    hat  with  regard  to  protests 
ii/ Ihcy  ciight  in  al,  cases   to   be  brom.'ht  in 
\h¥.M:-'C  in  re,  5  L.  C.  R.  53,  ('.7  (f  1855 


biie.Wn' live  quality  of  the  material  used- 
p/,tia  hewas  entitled  to  such  remunera- 
foMsprially  where  the  owner  had  indirectly 
kiMiM  the  amount  of  the  pilot's  claim  Crom 
fce  iii|hT.vn  ers,  and  the  action  by  the  nilo 
kmk  ..  id  labor,  and  also  for  time,  was  held 
otegood  although  there  was  no  count  in  the 

h4i,,]|R/'„/,«ym    having  on  board  a  car-^o 
Jninwtv  ir.<n,  valued,  together  with  tl,,.  vess?) 
■t  upwards  of  X(.,000,   sank  in   the  River  8t 

*i,<uce   al   a    very    dangerous   place  about 
^  .i.v  miles  Wow  Quebec.     She  was  raised 
IniKlvcJ    hy    very    intrenioiis    and  evcellent 
W:,,neryunboiuv|,he7W,belon.n'g^^ 
lionoler,  H..d  al.-o  by  the  ^'reat  skill  and  ev  ' 
Nn  iiw  ot  her  master  and  €rew,  most  of  whom 


XX.  Treasuiir  Trove. 
velfpuT''^  '^*P\'*'"   ''"'*  ">'«  tl>e  owners    of  a 

flou.,eof   A/o„/renf   A'    r..  7  ^    *-  ^'""""y 

^•c.j.^u//5r,^R^;v;';:^i-\3^^<9 


BILLS    OF  EKj 


fn  ....  ...  Mv,  niasier  ami  <;r,.w,  most  of  whom 

ierei^nsed  men  and  good  niechanie.s-//,, 
I'U  tl.Olin  sterling  was  a  reasonable  salva.re* 

CrSA.'c.^Iiisi!*^^-'^-"'^-^^'^-^-^^' 

In':  ?'l  ".'''fi'"  '"'  ^"'^-'-^Se  before  the  court 
in.uA.lmiraty,  the  vessel  being  asdic  ner 
»hpla,itl,700,  which  was  disalded  in  er 
Ina-l  ai„  ri>;gi„g,  and  ha,i  been  towed  from  a 
>i.  "dielt.verSt.  uuvrence  to  a  pace  ,f 
Ki.v,A400  was  awarded,  it  being  held  tt  the 

■uM.Lawrt|.ce  without  any  person    on 
hl'^  ZSito  1  ^'L^'.^"d'"g  to  return, 

fiflitrfsmn,  I1,      J?  '  ""'  Mi'iii-ter  of  Mar[ii«    ii,,,i 
"Ks  nt.  t.  oB  Via.  cap.  68,  ,eo-  23. 
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MARRIAGE. 


MARRIAGE. 


I.  Action  by  Widow. 

lo.'l.  Iflliele^'al  intcrppt  of  a  dpceapeil  liiis- 
lami  in  a  note  is  vestKJ  in  liiw  executor,  liin 
widow,  tliimgli  common  as  to  )ir(i]iertv,  cannot 
sue  alone  for  tlie  anioiit't  of  it.  Coujhuh  iV 
Chtimtieilain,  2  Hev.de  Le^'.  7S,  K.  B.  Isiy. 

Iu4.  But  a  widow  common  as  lu  property  and 
executri.x  of  iier  liuf-liarurs  will  can  snjiport  an 
action  l(ir]a  di  tii  iiinliiliirc  due  totliecummMniiv. 
Ih-duiii  V.  Ji'vuhieii,  2  K«v.  de  I.ej:.  "^,  K.  li. 
lt<20. 

II.  Action  to  An.mi.. 


15.0.  In  an  action  to  annul  a  niarria<:e  wiili  a 
minor,  the  father  onlv  of  thc' niiiii'rcan  liriiiL'the 
action,  nidess  liie  minor  lierself  lie  in  the  cause 
assisted   according  to   hnv.     Burn  v 
3  R.  L.  51ti,  S.  C.  1^71  ;  lot)  V.  C. 

15(^  And  where  in  an   action  to  annul  a  niar- 
riajre  on  tlie  frrot  nd  of  impotencv    the  proof  is 
otherwise  insutlicient.  the  consorta^ainst  whom 
the  action  is  lironglit  may  he  compelle.l  to  sub- 
mit tv  a  surgical  examination,  and  in 
.  doing  so   the  grounds  oi'  action  niav 
pi'ii  coiij'c.sfiis.  and  judgment    rendere( 
inglv.     lliiiion  k  Laurcnl.    17   J..   C 
Q.  IJ.  1843:  117  C.C. 

III.    ADVLTERY  of  HlSBAXII. 

l.")7.  Wliere  a  hnshaiid  keeps  a  concubine  to 
live  in  tlie  same  house  witii  the  wife,  the  latter 
is  justified  in  leaving  liiin  and  living  elsewhere, 
and  will  not  thereby  be  deprived  of  her  rights 
in  the  comrnunitv".  Gadbois  &  Bonnier,  5 
L.  C,  J.  257,  .S.  C.  1801  :  )  88  C.C. 


sonal' estate  witliou't  the  assistance  or  aiitlior,i,  | 
ol  her  Inisband.     Ciiri/  k    lii)land    k   (,„,/■, 
L.  C.  K.  i;i2,  S.  C.  1852  J  17tJ  C.  C. 

1()3.  On  the  iieariiig  of  a  p(-lilion  f'rraiiij.a 
I  tion  >'f  title  to  whicli'an  opposition    ua.- iitj 
I  fi/unded  on  a  notarial  at;reement    belweiii  mr! 
ous  parties  and  containing  various  siipnliiin,,! 
j  among  which  was  an  undertaking  by  tlu-  [\\(,\il\ 
I  of  the  petitioner,  wlio  was  .-eparat'e  as  to  i 
perty,  to    become  surety  for   her  ini-biiini  t,,,!  i 
I  tlie  question  of  authorizatinn    anj>e  as  tii',||j; 
I  agreement  of  surdyship— MA/,  tliiil  llieaiiiii,> 
I  rization  was  suthciently  proved    bv  u  ilcfiara- 1 
tion    in   the  deed  that   the  wile   wa>  »«/,„■„,;,) 
^ex/rr  tnjKxficc,  and  uthervvise  therebv  -wiia'v  I 
lauthuiized   by    her    liusband,    te.-tilil'd  l,v 
I  signature  thereto  as  party  of  the  lirsi  pai;,  a;.)  I 
I  also    appeared    with  ancther  as   situ'tv  |.,i  ||,.  I 
Fontiiint.  \  husband,  and    a>    a   parly   of  the  timVih  lan 
i  althoui;h   in)  words    ol   authorizati' ii    un- ,(.|. 
tained    in  that    part   of    tiie  deed   whiiv  ij.Vv 
appear,  or  where   she  bound  lier-df  a^  .ui-  ' 
Jast'iili  k  I.tslic  k  Aiilil/ii  ft  III.,  ,'i  j  .  (',  i; 
S.  C  Ls55. 


'k'fault  of 

he  taken 

acconl- 

.).    .•!21, 


lt)4.  In  an  aelion  to  recover  the  ainniim  . 
hyiiutlnc  wliicli  turned   M|nin  tlie  vaiii|ity..|.,., 
deed  ol  sale  hy|iothecated— i/(  A/,  tiiata  iiiarr'fl  | 
woman    abroad   does    not    reipore    llie  nm-- 
auiliurization  of  her  husliand  to  convey  lat;,l;;,  I 
Lower  Canada,  providi-d  the  deeil  of  comevatu*  | 
be  sutticient  according  to  the  laws  iA\m  ilun,: 
cile  at  the  time  the  deed  was  made.     Lumltiii 
V.  Martin,  2  L.  C.  .1.  01,  S.  C.  K^;"iO,uii(l  iiri,  Ku 
intra . 

10.5.  Action  was  brought  on  a  proIlli^;orv  j 
note  signeij  by  a  inarried^woniaii— //(fi/  (.ivif- 
ruling  Ix'icet  et  al.  v.  J.corKini  it  rir..  I  I.  C.J. 
172),  tiiat  although  she  was  separate  aMo |.r(- 
perty  from  her  husband,  and  altlu.ni.'li  iWp.r- 
cliases  fur  which  the  note  was  gJM-n  iverc  malf 
by  her,  tliat  the  note  was  null  as  imt  l.uviiii;  Ith 

158.  But  where  the    wife   voluntarii.-  leaves    autliorized  bv  lier  husband.     Bnilniii  ,[■  Ilrm!\ 
the  husband    and   lives  with  another,   slie  will  '  et  iix.,  1  L,  C.  ,J.  171,  S.  C.  1857  ;  177  C.C 
tlierehy  be   deprived  of   lier  share  in    tlie  com- '      100.  In  an  action  against  a  wife  .-e|ia!ateaj 
nuunty  from  tlie  time  of  lier  abandonment.     lb.    to  property  for  goods  piircha-eil  wiflioiil  lliee.v 
&  187  C.C  I  press  autliorization  ol  her  husband,  the  mm 

159.  In  an_  action  by_  a  liusband    for  separa- |  was   dismissed    with    costs  f<jr  want   ol  >iid 

Benjamin  et  al.  v.  Chirk  ttcir 

,C.  C.  18.-.'J;  177  C.C 
dare  in  siicli  action  tliat  the  wile  had   forfeite, 
her  matrimonial  rights   bv    leason  of  adultery 
C/ierrier  k  Btnihr,  3  L.  C.  R.  418,  Q.  B.  1^53 
100.  An   action  was   brought   by  a   marriec 


IV.  Adi'Ltery  of  Wife. 


tion  from  bed  and  board  against  his  wile — Jlild, !  autliorization. 
that  the  courts  in  Canada'  had  the  power  to  de-    3  C.  L.  J.  121, 


woman  for  seiiaration  from  bed  and  board  on  the 
ground  of  abandonment  by  the  liusband,  and 
tlie  husband  pleaded,  acknowdedging  the  aban- 
doning but  setting  ufi  the  adultery  of  the  wile, 
and  asking  that  she  might  be  deprived  of  her  j  authorization  was  not  acHia 


107.  A  married  woman,  after  the  death  oflier  | 
husband,  lirought  action  in  declaration  vtlitfo-  j 
tliec  for  the  amount  of  her  dower  and  prMpil 
in  acei'tain  immoveable,  transliried  lye.xclianif  | 
during  the    liletime  of  her  InislaiKl.'whiciiH- 
change  was  contested  by  heron  the  groiiu'ltht  I 
the falitication  was  null  for  the  want  cf aiillio.',- 
zation  ;    and  it    was  jiroved    thtit  alllioil;!li  llif 


matrimonial  right.s— 7A'/(?,  tj.at  wiiere  the  hus- 
band was  proved  to  be  guilty  of  adultery,  that 
he  could  not  maintain  sucii  conclusioiis,  and 
judgment  went  for  plaintiff.  Binsou  k  Lainon- 
reux,  17  L.  C.R.  140,  S.  C.  1807. 

V.  ACTUORIZATIOX  OF  WlFE. 

161.  When  the  husband  brings  action  againi=t 
the  wife,  the  latter  does  not  require  to  lie 
authorized  d  exler  tn Justice.  Lns.tier  i{-  Areham 
bmill,  11  L.  C.J.  63,  Q.  B.  1848  ;  170  C.  C. 

102.  A  wife  separate  as  to  property  by  marriage 
contract  may  sue  for  the  prefervation  ofher  per- 


expies; 


,-eii  [n  At 


hu^banii  by  his  own   mouth,  that  lie  wa?  llifre  I 
jiresent  and  it  was   expres.sed  bv  the  iioiary:ii 
tlie  Usual  manner— 7/('/'/,rever-ing  the jiiil^nifiil  | 
ot  the  court  below,  that  such  aiilhorizalioii  n>  \ 
good,  and  tliat  the  deed  in  question  cuulJ  iiotle 
set   aside  for  lack    thereof.     Mctriff-e  eld  ii 
Brmilt,  4  L  C.  J.  CO  &  10  L.  C.  K.  1J7,  Q 
1859;  182  A' 322  C.  C. 

108.  A   motion    for /oUe    i-iwtiire  ti«m\  >  \ 
married  woman,  separate  as  to  prufierty  as  uii 
jtidicatairt  of  an  iinnioveable  sold  at  a  juiiicsi 
sale,    will    not    lie,  unles.s   notice  thereo:  ta» 
been  given  to  the  husband.  Jordon  iiLtidru'k\ 
12L.  C.  K.  33,  Q.  B.  1861. 


marriagp:. 


m 


lOii't  the  asHiptaiiCP  or  aiiiiion,  L 
Oiri/  k    Ui)t(tiid    iV   »,.,r,>l 
C.  iHiVi;  17t;l'.  C. 
I'liring  of  u  pclilifin  f^T  ratiiju 
vliicli    an  o|i|)i)sitioii   was  li^fj 
tiirial  atrreeiiieiit   liflweni  li,;' 
cuiitaiiiing  various  sii|,iiliitio:,! 
IS  ail  uiiilcrtaking  liy  tlic  iii,.[|ij,  i 
r,  wliu  was  st'|.iariilc  as  i^ 
e  siirctv   lor   licr  iiii-liiiii.l,  j,,'i  I 
autlionzatioM    aru^-c  as  toym.; 
vtvsliiji— //(A/,  tliiil  Ihf  aiiiWi 
llicicnlly  proved    1f_v   u  ,|etiarj. 
lliict   the  wilo  \\ii>  i(H/„i,,,f,,j| 
liwi  ullienviso  tlicrel.y  shccia.V  I 
UT    husLaiid,   tcstilii'il  l,v  j^ 
)  as  party  ut'lhc  lirst  paii,  ai) 
vitli  aiioiher  as  siuciy  i^r  {,. 
s    a  jiarty   of  ihc  fuii'rlli  |.arii 
rds    ol   aiitliorizati'  n    iiu-  cot' 
lart    of    I  ho  deed   nlierc  tiw 
'  she  liouTid  her'ielfas  -iiMt 
.^-  Auhlio  fl>d.,:>  L  Cli.  3f(i' 

iuii  t(.i  recover  ihe  ii(i],,iiiii  mj,  I 
turned  upon  thi'  validilv  ..fite 
ilhecated— 7/(7./.  tiiata  iiiarr.tl 
iloes  not  re(|uiie  ihe  cs|irf.i 
her  htisliand  to  eonvey  lai:.|,a 
rovided  the  deed  of  coi'ivevancf  | 
irding  to  the  laws  i.l  lier  ili,%; 
le  deeil  was  made.  Lnmhtu  I 
'■  J.C1,S.  C.  lb;")(;,and»rl.  Kill 

■as  bronglit  on  a  |iroiiii,"on- 
inarried/voman— //(/./  (.vi:- 
'.  V.  lAomird  d  ni\,  1  LC.J,  I 
L'h  she  was  separate  a' lo|fl- 
ishand,  and  althdiiidi  tlie p,;- 
the  note  was  i.'i\en  were  male 
jte  was  null  as  nut  liavinelwt  I 

•  hiishand,     Hmh'ut  ,!■  BmH\ 
ITl.S.  C.  IMTilTTC.C 
on  against  a  wife  separates 
ods  purchased  witlioiil  ihees- 
in  ot  lier  luisbainl,   the  ajlw 
nth    coFts  for  want   ol  ?ueii  I 
k'li/amiit  et  (il.  v.  Clark  tltir.] 

C!  18;.'J;  17T  C.  C. 
woman,  after  the  death  offcfr  | 

action  in  ilcelaralijn  nliitfo 
lilt  of  her  dower  ami  prctipsl  I 
.eahie,  transleried  liye.\ciian:'e  | 
le  of  her  luisliand,  ivliiciiei- 
■ted  hy  her  on  tlie^'ruiiii'ltlist  | 
s  null  for  the  waiit  ef  uiilliOF:- 
as  proved    thai  alliioii^'li  t!if 

not  actually  e,\|ii('s>eii  l»  liie 
wn   mouth,  that  lie  iva?  llim  I 
9  ejipresseil  hy  the  iiolarv:»  | 
—Hd'l,  reversing  the  jiiilgnitiil  j 
■.  that  such  aiilhorization  m 

•  deed  m  (luestinn  could  iioll^  I 
;   thereof.     Mttrhse  ttol  i  ' 

G()&  10  L.  c.  K.  la;,  y. 
;,  c. 

for  folh    tnchln  against » j 
eparaie  a.«  to  properly  as  ait; 
ii'iimoveahle  fold  ata  judimi  ^ 
le,  unless   notice  thereo:' t«*  I 
husband.  Jordm  k  Uitm  j 

B.  IBtil. 


MARRIAGE. 

U;?.  But  in  an  action   on  a  promissorv  note 
Igijiil  ev  a  married  woman  sepiuate  as  to  pro- 

>riv  without  the  authorization  of  lier  liushand 
■Ml  reversingajiidgment  of  the  court  helow, 
pjaiasshe  wasa  iiiarc/niinlepiih/iqite  at  tlio  time 
illiehiakingof  the  note  that  the  authorization 
k>  iiiinecessarv.  lieaubieit  ic  Jfitsnon  ]'>1, 
'lU7.  (^  B.  m2. 

;0.  Where  in  an  action  of  declaration  of 
jilwllipc  on  certain  property  in  l>ower  Canada, 
ienaleil  hy  a  married  wdman  in  virtue  of  a 
iiflraiisler  from  herself  and  hiishii,,,!,  hut 
...Ji  omitted  to  state  that  she  was  dulv 
illiurize.|-//t'W,  reveising  tiie  jinigmenf  of! 
lei'oiirl  lielnw,  that  a  married  woman  abroad 
the  e.»ii)resH  authorization    of  lier    iiiis- 


MARRIAGE. 


79t^- 


^jirrt's  L.,..  V..J......  «,...,v,i  ,,,,iin,,,    (,|   j,^.,-    |,u( 

j|  10 convey  land  in  Lower  Canada,  althoiur 
leilteii  of  cuiivevance   be  siitlicient  accordin. 


micile,  and  that  siiuji 

authorization  of  her 

Ltiri(j/,:fie  it  Mar- 


Liii-iiilctle  it 
H.  Ii3  I,  Q.  J}. 


illif  laws  of  her  then    . 

Ifrl  ivlihoiit  the  express 

li-baiiil  is  alisolulelv  null. 

fc.Jh.C.J.  lill  ill  L.  C.  ]{.  liol,  Q.  H.  IHOI, 

li:i.  .Voris  such  nullity  covered  bv  a  subse- 

liiiilratiliaat ion,  except  from  the  date  of  sucli 
|(;ti<alioii.  [h. 

A  wile  sejiarate  tis  to  proficrtv  has  tlie 

ilAntstfreiiJiixtice  without  the  authorization 

(her  hiishand  in  actions  which  concern  the 
■mini-tmt.on  of  her  own  property.  f]n'i-/ction 
lTliimii.1.  s  I,.  C.  J.  i;i4,  S.  C.  1S(J4  ;  17ti  c!  C. 
IV.l  The  declaration  of  the  sheritf.  in  his 
liiriioiiawrit  of  e.tecution  th  ten-is,  that  the 
lle,-f|iarate  as  to  pro)ierty,  who  had  purchased 
leproiifrly  sold  under  the  writ,  was  authorized 
IfreK  by  her  husband  then  present,  is  not 
Ifcient  ivithoiit  the  production  of  a  special 
Vim  aiilhorizalion.  T/ie  Sihnol  Commix. 
hum  ijf  the  ManirlpnlUii  of  the  Town  of 
wd  V.  Creha-isii  ic  H'alker,  9  L.  C  J  2'^ 
lc.K.'s(;5;177C.C.  ' 

llU.  A  wile  separate  as  to  property  must  be 
llliorized  by  her  husband  before  slie  can  make 
Jopposition  to  a  sale, and  the  wife'.s  ailmission 
|iii*f  was  nut  authorized  will  invalidate  the 
iFOSiIiOii.  Bliiui/iarl  il  Bcrile,  1    L.  C.  L  J   6 

"  iNiJ;  17(1  C.C. 


riglit  as  well  as  to  authorize  his   wife,  and  each 

.;;-vit.is  „-^:yai;ti;:T:^^^-7i; 

wiJhout^h!"an!r'    "■"■'"'"   "IT"'*'-'"*^  i"   "   <^='^'V 

i^i'<'..J.3ti.C.c'is7,^?^;'r"c\.'^"^''''"- 

I      ',    ■  ■^'"'  "■""''-'''  "iithurization  of  a   married 

oniu,    purty  to  an   action,  can   only  he  evoke 

h.^  "••luMinary  exception  and  not  bvdeniunvr 

■^^Uu/a  et  nr.  i  J,,,,-;,  ,7  ./..  ,;  ]{,  L.  727.  s!("' 

l«i.  When  it  i.alh-ed  that  the  f,.,nalc„l-.i„ 
(»  '.•<  'iMly  authorized    by   her  husband     , an     tv 
the  action,  it  ,s  not  comp-e.ent  to  the  d  ..,.?,    ' 
;i  H-lion  snob  aiuhorizatioii  bv  an  e    ^       , 

.  1«2.  In  an  action  of  damai-es   a^'ilnst  .,  ,. 
nedwoma,-y/,7i/,tliatwi:;:;i,hi"L;    •;^: 
™»*.  IS  not  ,n  the   habit  of  mainiai ii     ./    L 
1, 1  ;  1°''',  '"^''■'■I'-i'-^-  ""■  "Utliorizationof  1 

m.  A   wile  who  is  a  defendant  in   a  case   i^ 
■•"Ihcient  y   authorized  when  she  is  s„,d  i'int  v 


VI.  Brk.acii  of  PromI' 


E  OP. 


hi  an  action  bv  the  plaintiff  to  recover 
S»nioiiof  the  estate  of  his  parents,  in  which  a 
iiilier  ol  cuiiveyances  and  transfers  of  the 
[oi*riv  Here  called  in  .juestion  — /AcA/,  revers 
1  llie  Jiidgment  of  the  court  below,  that  a 
mm  by  a  nil  rried  woman,  witiioul  marital 
iltal}  given  and  shewn  in  the  deed  contain- 
Igthecojitract  IS  invalid.  Creiier k  Rocheleau 

;1  L.C.K.  .-lis.  Q.  B.    h%(J;177C.  C, 
J'l'.A   wumaii    cannot    appear    and    pleaij 
Ibiil  her  husband,    or    his    authorization 

flT'l-1"';.'^'/'^''''^'"""  '*  "'■'  •-»  ^-  C.  J. 

[jSA.  IHtlH;  l(lj  C.  C. 

'■■  M  where  a  married  woman  and  lier 
Hwl  are  each  snninioncd  in  a  case,  the  hiis- 
1  in  lii^  own  name  as  well  as  for  tlie  nur- 
<i'fautlioriziiig  his  wife,  and  thev  do  not 
ianidv'  i'""  ■'''■P'"''*"-!.^'.-  a"'l  plead 
rbrlf ';'''''''''''■>'  ■l^'^''  fi'^'^  I'.V  the  wife 
In   V   'b  '    '"^'"^"  "'^  "laJe    without 


ilw^!'' ■■''''' '"  "PF''''j  reversing  tliis  iJeoi.sion 

pea  I  summoned  in  a  case,  and  a  joint  and 
N  '^deimmtion  asked  against  1/16,11  Ue 
^banJteDgeunnuoned  in  hTs  own  name  and 


H4.  In  an  action   of  damages   for   bread,  of 
promise  of  marriage,  seduction,  etc.,  brou  h    bv 
a  woman  ol  full  age,  in  wliich'i,  w  i.rpr  C|  b^ 
he  plamtitrs  own  evidence  that  she  had  yie  l,^i 
to  tlie  importunities  of  the  defendant  uiurerven 
qiie.stionable  circumstam'.es,  and    by  other  w' ? 
nesses  that  she  was  guilty  of  very  ones  io  id 
conduct  .subsequently  to  \L  intercoulvse  wit         . 
lefendant,  that  she  could  not   expect  l,i  ,  t  . 
.narry  berand  could  not  therefo,/ claim  an '. 
thing  for  daniaps  on   that  account,     PoUmnt 
^    iarvHte.  15  f!.  C,  R.  51,  Q.  B.  mil 

IXo.  Iromi.ses  of  marriage  form   valid  oblhra 
tions,and  are  snhject   to  all  the  rules  of  si,  d^ 
even  agawist  t lie  lemalc  coutr„rt,n,te.     MatJ,    y, 
V.  Lajiamm,:,  4  R.  ]..  ;i7l ,  ,S.  C,  1872. 

180    An  action  of  damai'es  lies  for   bi-eacl.  ef 
pro.ni.se  01  niarriage      Bcnnin,  it   Grn,^,    ;' 
L.  C.  J.    ;iU,  S.  C,  &  1-,  L,  c.  J.  1 20,  S.  C    R 
A14L.  C.  J.  284,  Q,  B.  1870.  ' 

IHi.  And  where  111-  lemale  Aa«rrV  refused  t, - 
carry  out  her  agreement  to  maiTv  the   plaintiii 
on  the  ground  of  reports  which  she   had  hea.-l 
aga.n.slolaintitr.sfa,he,-,  with  whom   it  was      , 
derstood  she  ami  her  husband    wei-o  to   live  !•. 
commoi,_7/,W,,h,u,i,e  was  justified  in  breaU 
Higher  en.Mgemcnt,    but  that  she  should  pav 
Idle  actual  loss  incurred  by  the  plainlitrtherebv. 
Moruin  V,  Pdhtier,^  \i.  L.  720  S.  C   1873 


o„^P.  '^'"j'''"".'''""lerB  tlie  wife  capable  of  aiiii,-" 
and  being  sued,  and  of  contracting  alo  e  for  all  tl.  f 
relates  to  the  administration  „t  bef  proplrtT     but  f,'  i- 

nrnn^  t""j' ""'"'  }""'^^"S  ^  "Uenatc  lierinuAoveab  « 
property  she  requires  the  authorization  of  her  husbaii  I 

3»  V  rcapV """•  ""^  "'"I'orizatiou  of  a  judge     y.': 


7nn 


MAinilAGE. 


MAKKIAGE. 


1'     > 


VII.    CkI.KIIIIATION  (If-. 

l^^."*.  Tlif  Miiiri'iiiL'o  of  two  Koninn  C'litliolics, 
wild  liuvf  ul.i.iiiitil  a  liceriMf,  |,v  a  I'n.leslaiit 
iMiiiiHliT  i«  l(>-,i|  ,.11,1  >;uu,|,  ami  lU'Pil  not  bo  iiif 
ceded  l.y  |,nl,||,.aii„ri  of  tians.  Ihirii  ,'«  al  v 
toiitmiie,  4  it.  L.  lG;t,  S.  C.  1872 ;  12U  C.  (J.      ' 


j^iki 


Vllr.    DaMAIIKS    KuK    Il.I.EOAr,. 

!'■!*.  Ill  an  action  of  (latna);;es  Bcaiiisl  a  prieft 
for  iimrryiMf;  a  minor  without  the  consent  ot  her 
jmrcnlH,  ani  withoiU  fiublication  of  bans— //«/,/, 
that  the  defendant  was  liable,  an.l  he  was  con- 
demned acconlmKly.   Ltirocnueet  vii:  A  Michon, 

1  DO.  And  AeW.  also,  that  it  was  not  necessary 
in  such  ca.se  that  proceedings  should  first  be 
taken  to  liave  tiie  marriage  set  awide.     lb. 

191.  Aiid  in  another  case  where  the  action  was 
npunst  a  1  rotentai.t  minister  for  havin.'  married 
heplainlills  daughter,  without  publication  of 
bans,  anil  the  defendant's  plea  was  tha;  he  had 
acted  in  gotnl  faith,  that  both  of  the  parties  had 
represented  the  wife  to  be  of  full  age,  an<l  tnore- 
■over  had  prmluced  a  license,  auihorizin<'  the 
marriage-/ycW,that  the  defendant  had  re.ulere.i 
liiiiiselt  liable  to  damages,  but  as  he  had  acted 
apparcnlv  in  goal  faith,  that  they  would  not 
exceed  n^i  100  and  costs  as  in  an  action  of  that 
amount  Mimiault  v.  Jionm;  16  L.  C.  R.  195 
Ac  1  I..C.L.  J.  97,  S.  C,  1865. 

19-'.  Ami  in  I.  lother.case  whcre,the  defendant, 
amiM,.-u.roftheCauada  Presbyterian  Churcli, 
Had  m.uiied  the  son  of  the  plainliti;  a  bov  si.\-- 
teen  years  ot  age,  to  a  widow  oClortv-nineVears 
ot  age,  the  evidence  being,  that  the  defendant 
had  meielv  asked  them  their  age,  to  «hich  the 
boy  rephe.l,  twenty-two- yytW,  that  a  wantol 
sulhcient  care  was  shewn  by  the  defendant  in 
man-yin^  tliem,  and  the  marriage  havin-'been 
previously  annulled,  he  was  coiidetuned  tC  $100 
nmUosts.    rerri/  v.  Taylor,  4  C.  L.  J.  58,  S.  C. 

IX.  Deeds  Between  Consorts. 

19,!.  A  deed  of  lease  between  con.sorts,  passed 
before  notaries,  and  made  in  good  laith  in  pay- 
ment ot  the  reprises  matrimoniales  due  to  the 
wile  in  virtue  of  a  judgment  of  separation,  is 
vakl  and  legal.  Legnutt  et  vir.  v.  Bourque,  15 
L  C.  J.  /2,  Q.  B.  1871. 

X.  Effect  OF,  When^Bioamous. 

194.  The  plaintifT,  a  widow  bv   her  first  mar- 
riage   but    now    wife    by    a  se'cond   marriage, 
brought  action    for  the  recovery  of  lour  shares 
.in  the  society  of  the  defendants,   sul  scribed  by 
iier  first    husband,  and  the  defendants  pleaded 
that  the  first   husband  of  the    plaintiti  at  the 
nine  he  married  her  was  already  married  to  on- 
Anneinarper  in  England,  by  whom  he  had  i«sue 
■Mild  that  the  shares  proprly  belonged  to  them' 
the  second   marriage  being  null   and  of  no  ef 
feet.    The  plaintiff  answered  that  her  husband 
for  many  years   before    she    married  him  was 
reputed  to  be  a  bachelor,  and   she  married  him 
in  goal  faith;  and  that,  moreover,  at  the  time  she 
married  liim  he  was  posseeeed  of  no  property 


whatever,   and  what  they    had  since   ,(,, 
hud  been  an,uire,l  principally  by  her„«n,U| 
try  and  that  of  her  children;  and,  ih„, 
acted  in  good  fnilli    she  was  eniii|,,|  „,,||,M 
children  t(,  share  in  the  estate  ol  her  l„i     i 
-//.A/   that  her  marriage  with   l!;;,     '^1 

bus  uindiH.ivvithstamling  his previuiiH inarm, 
produced  civil  efleetsasif  a  legal  iiu.rr    "  ^J^ 
hat  though  the  wife  in  Kngland  w,is  ei„„"  j 

hirdoflbeMioiK^inquestionintheca,;    ; 
the  residue  must  l,e  divided   between  ihe'J   i 

wife  and  the  children,  as  well  of  the  ,i':.f'^ 
those  i.ssue  ot  the  second  niarriaire,  ib  J  h 
wile  taking  one  halfof  such  residue,  an  < 
other  ha  f  being  equally  divided  belw  , 
s^aid  children.  Cathcart  et  al.  v.  r  : 
Biuldma  Society,  15  L.  C.  R.  467,  .S  C  l8j 

IJo.  A  woman  having  married  a  man  ,l, 
was  already  married,  and  whose  fir,t  wife,. 
still  hving-i/eW.  that  she  was  no.  t  t 
pnyed  ot  the  .matrimonial  rights  ii;  „  ,),  ■ 
she  married  him,  she  was  ignorant  of  the  em 
fiice  of  the  previous  marriage.  Gmm\ 
•f^/,*'".?*  X""''  *  tluohen  &  IloirhwI.  Ij  L  C  [ 

Ub.  I  he  plamtirt  brought  uclioi,  a-ain'tih- 
universal  legatee  of  the  deceased,  to  rvlioim", 
planititl  claimed  to  have  been  married  in  I* 
\yithoutconiractof  marriage,  fur  lier  ^Iwi 
thecommunity.  but  it  was  proved  ih.ta.lk 
time  the  deceased  was  already  niHrricl,  aiMlW 
his  first  w'ife  was  still  living-//cA/,  tl,a  il,,,™ 
riage  of  the  plaintiti;  with  the  de.;  J/;;;:  ^ 

any  bad  laitb  on  the  part  of  ,he  seco,„l  w, 
the  plaimil,  she  was  not  eiititlnl  tucla.nu.v 
matrimonial  rights,  as  the  pei.oiv  wiioni  ili 
delendant  represented  was  ii,,t  theiii,iv,.r..iaife. 
tee  of  the  deceased  as  alleg.'d,  Uit  unlv  aiM 
cular  legatee.  J'i,-/in-Sc  C/an;,!!.  U'l,  C  E. 
.!72,  S.  C.  <k  Q.  B.  1864  ;  118,  16;i  ic  loil'.C 

XI.  Il.LKOAL. 

197.  Action   was  brought  agairnt  a  pritsiMl 
marrying  a  minor  without   the  eoiiseiu  ol'k 
parents    and    without     piiblie^ition   of  bani- 
//eW,  reversing  a  decision  ul  the  Miirt  W*f 
that  the  action  was  well  foumied,  and  iliiinAi 
out  any  proceeding  having   been  taken  lo  ^1 
aside  the  marriage.     Larorniie  el  nr.  &  )lirk>, 
2  L.  C.  J.  267,  y.  B.  1858  ;  157  A  l.l.s  I'.C. 

198.  And  in  a  similar  ease— //dW,  whereilt 
evidence  was  that  the  detendant  had  acted  ei 
tirely  in  good  faith,  that  lie  wciild  neveithelMi 
he  condemned  in  damages  as  having  scwJ 
without  sufficient  care.  Miqnault  &  Bomt.li 
L.  C.J.  195  &  IL.C.  L..J.y'7,S.C.lt!lJ3. 

XII.    I.MHEDIMENT   D1UI.MAXT. 

199.  Where  the  husband  was  an  in(idel,aiil 
had  never  been     bapti.sed,  and   the  wife  wssi 
Homan  Catholic  and  a  lumor—lhld,  thai  ikii  | 
was  an  impedhnent  dirinuint  sutliciciit  to »ar 
rant  a    nullity  of   the  marriaL'e.    Miijnmlt  i\ 
Hopemau,  10  L.  C.  J.  139,  ,S.  C,  185G;  LTC.C.  | 

XIII.  In  Extuemis. 

200.  The  Ordinance  of  16,')l),  depriving  nut  j 
riagee  in  extremis  of  civil  eliecta,  tlioulii  t« 


ill 


MARKIAGE. 


Hhll 


m 


MAUIUAGK. 


I  what  they    harl  sincf   „.,,,„„,, 

in|.l  principally  h.vh..r„«n,U: 
luT  childri.,,;  mul,  ihm|,j,,. 
ftulh    t-he  wiiH  t'liiiil,,!  wiiui 
"••■11.  the  fstutc  oIIkt  i„|.|Jj| 
i.T  tnuiTiaite  willi   her  sa„|  fo 

thMaiuliiigiuH|,r,.vi,„„„iarn» 
cllfctsas  If  alcffiil  riiiirnw.  jJ 

Mv,feinP]n^.|mi(iH;i.,,,iii;;||^„ 

my  inqiu-Htionii,  liic  caiw, ik 

■^   he  divided  hPtw,ri,ihe,„,d 
ildren,  as  wello(therirstwif,„ 
;ne8cuond  niarriacjc,  tlie^ecoMl 
e  halt'of  such   res,.!,,,,  a,„i  ij 
5  equally  divided  l,i.,w.H,,  all  I J 
tathcart  et  al.   v.     n,. /•„,,,  I 

^y,  15  L.  C.  R.  467,  S.  C  is/r 
111  having  married  a  nian  wko 
irried,  and  whose  first  ivife,^ 
■W,  that  siie  was  nut  ti.erebvt 
latrimonial  rights  if,  ai  tlie'a,J 
II,  she  was  igiioiant  of  tiieeiw 
revious  marriage.  Qrepn  ,  , 
llughen  &  Ildinhwl,  1  j  L  0  I 

;118,  J6:i  AKUO.  C. 
ntirt  hroiiglit  action  a^'ain=i it , 
^e  of  the  decea,sed,  to  nlwinU* 
1  to  liave  been  married  iiiH(J( 
tof  marriage,  tor  jicr  share  J 

but  It  wa^  proved  that  at  ik 
■d  wasalreadv  married,  aii.liW 
<Htillliving-/AA/,tl,attlieiMr 
iititf^  with  till.  de.t,.a«ed  wasair 

id,  although  there  did  r)uta|mi 
111  the  part  k<(  the  secoirl  it.iJ 
le  was  iK,t  entitled  lu claiuiaiit 
rlit.s  as  the  persuit  wiiom  i|,i| 
eiiled  was  ii(,t  the  universal  W 
^ed  as  alleged,  Lm  ^|^\y  ,i  J,. 
I'l.s/irr  Si  f/iiirini.  It' I,  C  R 
li-  l8Gt;  H,s,  lG:i  A:  luU'.C 


•as  broiiglit  agiiiiHt  a  pnkli!. 
-ir  without   the  cimseiit  oi'iiffl 
itlioiit     publie'.iti(pii   (jf  baBi- 
a  decision  of  the  court  l«k 
^•as  well  f'oiindci,  and  tiiatiriil' 
liiig  having   been  taken  to  •t\\ 
?e.     L(ll-i>rq)ie  ej  eir.  &  Jftfa,  j 
:•  B.  1S5S;  l,-,7ct  biSCC, 

similar  ease— /M/,  Hiiereilf) 
It  tlie  delendant  liml  acleJe:  [ 
iih,  that  lie  winld  neveitbek I 
n  damages  as  having  scKilj 
t  care.  Miqnmill  &  Bonar,  li  | 
L.  C.  L.  J.y'i,S.  C.1665. 

ENT  DlRI.MA.VT. 

e  husband  was  an  infidel.anl 
ba|)li,seii,  and   the  wife  ffasil 
and  a  minor— ^fW,  that  I 
'lit  dirinKtut  siitlieiciit  Io«Ji- 
f  the  marriage,    .%/iiroft  i  j 
C.J.  l;iy,  S.  C,lS5(J;l2iC.C. 

EMIS. 

lance  of  16:i9,  depriviDg  id«- 
I*  of  civil  etiecw,  iliould  ^  I 


hlmiU  interpreted.      S<;nll    &    Panuel  ?/    „/ 

"i;LC.  |{.2H3&;{C.  J..).  i;u;,  p.  (;.  iVr 

21)1.  And  A«W,  also  tiiat  a  perHoii  could  no- 
Ik.'ejmlcd  in  exlremin,  although  dealii  eiisiie 
Iwilliin  two  days  after  the  celel  ration  of  ilie 
Im»rri8ge,  if  the  pcrHon  is  „ot  at  the  time 
[.eosidlclhat  he  m  attacked  by  hiw  last  iiliieH.i 
laotliii  iiniiiiiierit  danger  of  dying.    Jb, 

XIV.  Jntekkational  Law  ok. 

I  3'*2.,ln  "Cfewl'Pre  the  female  pl«i„tirt; 
Insisted  by  her  hiisband,  sued  a  (brmer  tutor  in 
Ian  ".'■'■.  •  account,  claiming  herrelf  to  be 
l^purate  as  to  property   from  her    husband 


— '       -t,- "-'  '"'m  niio  uinmni;,  and 

any  euwqiM  Ml  marriage  or   marriage  contract 

W8.H  null, -y/tW,conhrming  the  judgment  of  the 
lourtbelow,  that, according  to  int.  rnational  law 
amarriage contracted  and  solemnize,!  according 
loilielavvsof  the  countrv  in  which  .„ch 
solemnizalioi.  takes  place  is"  valid  and  bi„din.' 
everywiieie.  '■•anytu-doc  et  lu.  w.  Unolelle  T 
L.  C.  J.  240,  S.  C.  J8.57  A  8  L.  C.  .J.  257  0I{ 

2u.!.  h'lit,   conspqiienlly,    as  the  laws  of  the 
|.>laieot.\nv  York,    where  the  ^aid   mainW 
;  ;ixik  place,  recognised  the  validnv  ..f  marrin.rT.^ 
.lelTOii  minors   without  the  aid  nf  i„i„rs,  iZu\ 
(licfaclnitlieplaintitl    being  a  minor  and  im- ' 
|afH«te.i  hyatiitor,<.oul,l  not  invalidate  the  m-tr-  ' 
jnage,  iioiH-iihstandinir  both    ihe   partie.s    wer. 
!re<^i.lHit>ufJ.oaer  Canada.     Ih. 

201.  Action  was  brought   to  recover  a  sl^re 
in  an  (..Mat.,  or  succession  in  acommimitv  which 
to!  f\i.-ted  netween  partie.^  married  in  .Sc^utland 
■nlMiicc  domiciled  in  Lower  Canada  up  to  the 
""'■"lilie.bs-olutionofthecommunitv.     The 
'elHulam  pl.aded  that    the    marriage  "  havin-r 
laktn  place  in  hco'land  the  matrimonial  ri.'ht" 
•.'nl,epart,..s  weregoveriie,!  by  the  laws  ofUmt 
I  conn  ry-//eW,  ,|.,u,  m  tlie  absence  of  proof,t lie 
I  conrt  would    presume    the    laws  of  a  fc're 
jtounliyui  he  the  same  as  i,    .,w„.     Brodi 
\  M.  i  iWan,  7  L.  C.  J.  96,  S.  C.  185'^ 
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.."'iWr'l^SSonr'"^^^^^''"'-''^'"''-"- 
him    I,  lesshp    ,  "   '"'  '"fr  '"  ';""">'i'"itv  with 

ness  as  a        'L  7  '"■!.*^""'"'-'^'^.'^'>:l"«'-'i  Lis  U.Hi- 


.105,^ 


ahue,  5  L.  C.  J. 

-XVII.    LlABII.ITV   0I--    AVtFK. 

2iMl.  Action 


'k  et 


-XV.  LuiiiMTY  OF  Consorts. 

205.  hi  an  action  brought  against  a  wife  for 

I  'lie pleaded  she  was  separate  as  to  pmnertv   and 

:     e  debt  wa,s  contracted  during  tC  ^timi' tl  a 

!     e«a,  nicointnunity  with  her  L.sbard-Z/;  rf 

inan  and  w.(e  separate  aa  to  pro.^rty  are 

Jii'tlvifud   severally    liable    for    neSries 

to,  J   ,0  the  t-amily,  even  though  the  v  we  e 

I     iiglit  during  tlie  community.      Panuetie  I 

l^'mgesetfir.,  7  L.  C.J.   30    s    C  Ywrfv    f 

^.^"imJ^etal.  V.  Bonrretetux^l  LC  J 

^J^JIU.C.K.238,  C.  C.  1863;  1290  &  1317 

-XV!,  LlAHtliTY  OP  HlMAKD. 

I       M'  111  tuinmunity  vf  ith  hia  wife  is  not  liable 


SET"'"  •"■'«' "i"'5"-'" 

„,  .,1  ,;       ■   'I'""""-'"?  ll.e    ..Ml,.,,,   timl    a 

s;i":',™;.  ■;■"■■'""'"'"'■?■'■  "■«?«««' 

p'-  And    Md,    aNo,    that 
'"teslM.ing.mj,„ed  without  the 

Ivr'i^'/o'r.a''  "'"■'  """•   "*■ 

211.  (nan  actl,,n  i,y  ^  grocer- 


the  promissory 
authorization  of 
it  177,  179,  986 


a 


wife  <,'u;,-.t^  ...,■. ■•'  "  •6'"^y'-—neld,  that   » 

"       ".l''"''tf  'i'*  to  property  was  liable  for  tho 

Orenieretux.,  1  L.  C.  L.  J    91    ^  h     ,^7."''  v- 

1^  aned  ,0  lier  husband  and  nut  used  for  stabsis^ 
-XVIII.  Nur.LiTv  OF. 

21,3.  In  an  action  for  the  nullity  of  a  marriaffe 

between  two  Catholics,  foumled  on   a  c   ar'e  of 

mpoteiice,  the    civil    tribunals  cannot  d  flare 

i  io     -ha   ?  '"■"■'■'"^'^'  ""•"  "'^  ecclesias   cal 

IW,-,&art.  218/«^r«.       *  "^^  ^'  ''•   ^^>  ^-   «• 

21  (.And  llie  limit  of  three  years,  fi.xed  by  law 

or  the  bringing  o(  an  actioi    in    iiullitv    of  I 

mar^a^,  -  not  abeolu.c.    lb.,  .fe  U?  IM  | 

"et^iside'fr^  *"'""  ^™"*-''''  '7  "'^  Plaintiirto 
set  aside  the  marriage  of  her  irother  with  the 
leendant,  which  was  solemni.ea  onlv  two  days 
before  his  death,  and   while   he  was  suttering 


.ii 


803 


MARRIAGE. 


MARRIAGE. 


from  ft  severe  altm'k  ot  Mirium  trewn,.^,  „„ 
tlif  >.'roiiihl  tlml  It  wiiN  soleintiizci  i„  ,xlfe)„is 
iim  wlicii  her  hn.tlici'  «ii-  n.n  ronijios  mtiilin~- 
/Mil,  roiilirriiiii},'  llip  ,iiiil;;rn.'Mt  uf  tlie  cmirl 
Mow,  tliiit  a  |,er-,„i  alliickcl  will,  ,lr/iri„m 
trvmins  iimv  iiivfii  Inci.l  iiiUTval,  aii.l  iirnv  (;.,ii 
irnci  a  vali.l  niairiairi'  dnrin;:  -ncli  intVival. 
Sndl  A-  ra.iuH,  .»  ],.  C.  J.  I1-).  Q,  If.  A  .'i 
(  _L    .1    l.lil.VllL.   C.  J.   1!W.U7  I..  C    1{. 

^IC.  Aiiciwlicrcil  wafploa.loil  in  siirh  action 
llml  tlie  pliunmr,  U'in^'  oiilv  a  rclalivr  .,f  tin. 
<  tTcu.«c.l  Ml  tlifi;„llatrnil  Jims  wa-  ikiI  ciititl-,!  i,, 
■  I'Miiuii,!  111,.  i,i|||,,v  ,,f  ,|„,  ,„ama;.'(— //t/,/, 
tlijil  wl.rn  tlu.staliiH  ,,|iIh.  wife  wa- r..cuj:Mi..c,|, 
c.4lai(.ral  rcliitKin..  lia.l  iioimwci'  to  ilisinitc  tlie 
iMftinagc,     II,.,  .V-  I'll  A  l.V,  ('.  C. 

And  wlicr,.  t|j(.  iijainiiillia.l  in  siii'li  cast. 


^ 


ilipy  iivotogptliorftml  keep  a  l")iir,|ln.- h™,. 
fvi,i,.ncc,,f  payrnrnt  of  a  nuin  due  r'.r  u!' 
un,l  l(,d;;ing   |,,   the  wife  is  evi,|,.n,.e  „|  ,,,,.„ 

l-';;r.  .t;' ,.  K.  H.  Inn.  "''• 

•i2(i.  A  wite,  tliuu«ji   a   n)iMor.   nmv  vali.lr 
'■'III l.V    a   ,|,.e,|   „f  e.vel,uii-e    of  .iii   iiiii,,,,,,    '■ 
"  nil  tlie  antli.,nzHti„ii  of  liei-  liii.-l,aiid     I/,,,-, 
'■/n     \ny„„/t..i   l..(;..I..iU&l(l|,.,';    .; 
Q.  If.  H.'Jll;  |sj  \  :v>2  V.  (",  • 

2:'7.  Wli,.,-,.  a  wife,  wlio  lia.j  ol.taine.l  .enaK, 
li'Miol  pi-nperly  li-un.  Iier  liii-hand,  s,„|,|,,r?. 
«;ulloeiUe,l  fur  til,.  ani.,iint  fuiiiid  I,,  l„.',|,|p  ,  * 
as,  m„v.sr,,  ,i„,lrhii:,u(il,-'i  „„  tin.  ,,■„., .,, ', 
ti'csale„li|,e  mil  e>lale  ofl,,.,- Ini.l',,,  ,   i„,,. 


ftUiacknowle.l-ed  the  >ialiis  ,,f  iho  ehildien- 
Jlehl,  [\m{  she  was  ili,.iel,v  preelii.led  (Vuiii 
ifi.s|nilui;;  the  validity  oC  llie  ii'iarnaL'e.     II,. 

1'18.  In  an  acli,jii  to  aninil  a  iiian'iii.-e  he- 
tvyeen  two  Catholics  (.,iiii.|ed  on  an  imiieJimnii 
ttiniiiuiit,  a  civil  ti'ihiinal  can  on!v  declare  the 
iMarriapaiiniilied  altera  declaration  ofniiliitv 
liv  ecclesiastical  unthoritv.  VHillnnruurt  A 
Lafimliiiiie,  11  L.  C.  J.  30J  \-  1  C.  L.  J.  4'> 
>S.  C.  l.'^iKi.  "' 

^11*.  A  iimrriajre  contracted  helore  a  prie-; 
oilier  than  a  pr,,|,er  <•«/■(?  of  the  parties  is 
''»1|.     Ih..Arj7(\C. 

220.  A  liiarriajre  contracted  in  the  face  of  a 
le^'al  iTiijieiliMieiit  is  null.     II,. 

221.  The  ii'illity  (,f  the  niarriaire  of  a  minor 
daiiirhter  may  In-  d,.Miaiided  on  the  irronnd  of 
Jiaviiig  l,een  iinlawfnllv  contracted  and  s,,|(.„in. 
nized  without  tlie  o  nsent  of  the  father  and 
without  piililication  of  l,aiis,  and  where  fraud 
and  arlitice  and  threats  have  been  made  use  of 
towai-d.s  the  said  minor,  an, I  on  the  >,'rouiid  of  a 
lejral  impediment  betw,en  the  parties.   MUimnilt 

^rrT'!"""'  ^^  '"  ^-  J-  '•■*''  '"^^  <-'•  l«<i«  i  'J50  A 
1  JO  C ,  0. 

222,  A  marriatre  contracteil   previou.s  to  the! 
promulgation  of  tlie  Civil  Code,  may  be  ,leclare,i 
•mil    tieventeen    years      after     its    celebration  i 
I'V  reason  of    impotencv    e.xislinjr   at    the   time  I 
Of    the     marriage,     where     the    parties     Iiave 
lived  separately  .since  it.s  celebration,   ami  the 
defendant    lias  e.stablished    his   domicile   in    a 
oreign  country,  especially   where  smdi  nullity 
lias  been  ecjlesiasticallv  pronounced.  Lii,i</(i-iii 
V.  BarrMe,   4    R.    L.    IGO,  S.    C.    I,s72i    117 

22;t.  Where  tlie    husband    was    accused    ot 
bigamy,  but  aciuitted  — //W(/.  that  there  was  no 
presumption  of  the  Milliiv  of  the  second  mar- 
riage.    Bum  k  Funiainc,  4  K.  L.  I6;i,  S.  C 
1872: 118  C.  C. 


lercnce  to  a  hyp,,thecary  cre,lit,,r,  in  ni„,...,U| 

"1    hypothec    she  V'as    intervened.   ,,,,1    .i,™ 

{auth,,M/.,.,l    theri.t.i,    renouiiccl   all    lur',,,,,,: 

1  gonial   rights    in   the     said  real    v^Uu-llli 
|cnnln-m;ng   t|„.jii,|g,„,.nt   of  tiie  court   l„.u' 

that,  notwiih-lamling  the  statute  t  Vic  oan' 
•'•',  >^ec.  ;i(,,  which  prohibits  the  wile  fro ,' 
becoming  surety  tor  her  husban,|,  ,1,,.  ....m 
nevertheless,  ren.-unce  her  hvpnt|,e,.a,.y  H.-i 
'I'  property  alienate!  bv  heV  l,„.|,i.„;|  ":„,, 
that  m  the  case  in  ,piestioii  <!„.  I,,',,]',, 
valhly  renounced  iier  rights  and  coul,|  „„, 
be  collocated  in    pre  er.Mice   to  the  re-ror^U, 

2  Q.  1..   K    k;:!,  q.  h,   i.sti  ,  |:;,„    ^^.  ,J' 

v/  i  c 

XXI.  I'liooi-'  or. 


XIX.    Or   SliRVANT. 

224.  A  master  has  a  right  to  dLscharge  a  ser- 
vant who  marries  without  his  consent  betbre 
the  time  of  service  agreed  upon  is  expired 
Mawson  v.  Biirstall,  4  U.  L.  C8G,  C.  C.  187.S. 

XX.  PoWKR   OP   WiFK, 

225.  A  wife  can  oblige  her  husband  for  that 
which  relates  to  the  household.  Where,therefoie, 


22K.    Acti,,n  was  brought    again-.|   ll,,.  ,lefa,. 
:  '';}']'•  "^  'j-xecutrix  of  th,.  te-talor,  for  ,lK.„„„,f 
tl.'dO,  claimed  under  a  letter    alleH  to  Imve 
I  I'ecn  written  to  the  plaintiti;  proini.mi;  h^r  ikt 
I'lnioiinl   ill   caseshe    married  the  testalm-^  c^m 
{'iMd  it  was  alleged  th.'it  there    was  uu  sutfimit 
I  pro(,f  of  the  niarria,i.'e  of  the  parties  i,,  ,|„(..tioir 
tnat  they  profes.sed  the  Hebrew  laitli;  liuit  llinii,.|i 
resMents  of  Three  Rivers  in  Lower  C;iMii,|a,iiirv 
had  been  married  in  .\ew  V,,i'k,  and  acenilbl'f 
was  h le,|  conlaining  an  extract  IVuin  the  r,-'i«ifr 
ol  tlie  births,  marriages  aiiddealli-,.f  tlie,l™i.li 
congregation  (,f  .New  Yori-,  which   a-rtifi^.i  il,f 
niarriage   of  the    parlies   m    ,pi,.sii„i,  i,t  ly 
place— //^/,/,    reversing     the   indgnirnt  of  ,|,e 
Queen  s  Heiich  (.'!  L.  C.  J.  2!)),  ihaltlircutifate 
dill  not  make   proof  of  it.s  c  intents,   aii.l  m' 
therefore,    not   sulHcient.      MrCuihii  ct  alk 
Hart,  8  L.  C.  R,  ;itill.  P.  C.  IstiO, 

229.  A  husband  and  wile  betlire  tlii'v  can 
bring  an  action  of  damages  for  dcfaiMatimi  oi 
thecharacterof  the  wite,  must  make  pruoluf 
their  marriage.  MvXab  et  iix.  v.  Jmmm, 
u  R.  L.  52!),  S.  C.  187.!. 

XXII.  Property  of  Wikl, 

2.S0.  Where  to  a  seizure  of  her  liii-liaiiJ'j 
elleots  the  wife  opposed,  claiming  iheeltwHas 
hers  both  under  a  deed  of  sale  to  her  liv  lier 
husband  before  their  niarriage  iiml  !\\h  in 
virtue  of  their  marriage  coniract— ;/fW,  iliat 
the  law  presumes  personal  property  in  tlie 
possession  of  married  persons  to  Ije'conimoB 
property  unless  disprove,)  liy  strict  pmoi' ol' 
individual  property  in  the  w-ile.  Barbour  tl 
al.  V.  Fairchild  et  ah  &  Miligan,  ti  L.  C.  K.  114, 
S.  C.  1866.  ^ 


[AUUIAGE. 

?r  fttid  keep  a  lioar.lin-  hon# 
iiciit   (if  II   uuin    (hie  r.r  I,,,  ' 

(l>.MV,|ViH(.vi,l(.n,'.M,(,,Hv„J 

^/oW/e,'  V.    //(/.»,,..  ■.|;;.,j; 

tliuiij;)!  11  MiiiiDr,  iMftv  iiiij.if 
I'  cxcluiiij.'c  of  itri  iiiii,i„v.at'; 
/iitioii  ullifrliil>liii?i,|     ]i,ifi 

I  I.,  c.i.  tuj.t  Id  i^c'jj'  ,.;:' 

Si.Vl-lV.V.  ■ 

wife,  wlio  |jH,|  olidiiiM^I  .,,p.,f. 
roiii  liiT  liiisLarid,  >,,ii  '\,u,,L 
■  aiiiniinl  fuiiiid  I.,  I,.  '.|,|,,  1,,,^ 
-iiii'iiiiiitfn  oil  ilie  |r  „  ^,|,  ,, 
il  f.-liilcoflii.,.  IhhIu,,,  ,^  j  .; 
Iifi'iiry  (.Tcdilnr,  In  ni,  ..,.,t^, 

ViiM    iiitervciicl.   ,,,il.   ii,,;,. 
til,    reiiiiiinLTil   nil   |„,,.  |„|„|; 

tlie  siiMJ  rciil  cMiit,.-.//,;,! 
iilv'iMciit  ot  ilif  ,.oiin  1„.U' 
Miin^'  till.  Niiiiiit,.  I  Vii'.can 
•Il  jiroliiliiis  ||„.  ,,j,i,  |j,,J^', 
ur  her  liii>^liiiii,|.  -I,,.  ,■.41 
niiicf  licr  liy|iMllic,.|,rvri4iJ 
lUtCli  l,v  II,.,-  Iiii.l,;,.,;),  \,^^ 
!  Ill  (jui'stiuii  sli,.  III,,!  ., 
i  nor  rights  aii.l  coiil.i  „„, 
)re  V.|'..(ic(>  tu  tlif  ri-(.oii.|-!,i 

'•.■'••     Al      T/lil„„h;lH   -(    ill' 
Q-    H.     l«7i  ;    |:i(l|     ,V   I:;;,' 


i  broiislit    aj,'iiin-i   tl„.  .Ifi,,, 

'iftlic  tf-^tiuur,  t(,nli(..iimof 
dcr  a  It-ltcr    allc^-i'd  to  kve 

piailltiti;    p|-,i||lis||;r  ||f.|.,||3t 

i(.    iiiiin-icd  till'  lectin, ir<si,ii. 
tliat  tliero   was  u,,  sutHdeiit 
.L'e  of  the  panic-  in  (|ih..iiuii; 
tlu'Ht.|ir(.\vliiilli;iiml,tlKiUi;l, 
Kivcrs  ill  I,owi.r(;;iiiii,|„,iliev 
1  New  Vork,  and  acenilicaif 
;  an  extract  fnjin  ilie  re^isttr 
ijies  aiid,leatli-(;rth(.Ji.m.|i 
V  Yorl-,  wliicli   certified  tl,r 
larlies    m     i|iirsiiuii  nl  tkl 
''iii.i:     the  jii(l>;im.|il  of  iLe 
.  r.J.  •>[)),  tliiUtlM.odtiiicaie 
''  of  it.s  0  iiiteiils.   aii'i  wa-, 
irient.      MrCut/ii/  el  al.  i 
'■).  l>.  C.  l,-:(in.       ' 
and    wilit-    (leliire  tlit'v  can 
laiiiages    for  dcCaination  ot 
wi|e,  must  niidii'  pniuf  of 
'^rXuli  et    ux.  V.  Jamimii, 


itiinmm, 


OK  WlKK, 

seizure  of  her  liii-liaiiJ's 
ised,  claiiiiiiij;  iheftlt'Ot^a! 
?e(l  of  sale  to  lier  liv  lifr 
'ir  inarriai^e  ami  also  in 
•iage  contract— //fW,  tliat 
personal  property  in  tlie 
ed  person."  to  l)«  conimoD 
[)roved  by  strict  prdof  01 
in  the  wile.  Barbuur  el 
,&itf%an,  tiL.C.  B.  114, 
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MARRIA(iR. 


8»«. 


2,ii.  innn  actiori  (o  compel  the  dcfcn.iant  to 

i,!i.|tek  the  pliiliilirt  N  wife,    alleged    to  have 

fc«ii  enticed  away  and  harhored  hv  the  ileleri- 

kn!.  liH  Jirother— //(■/(/,  to  he  no  defence  in  law 

l.i:,e»cli.m  to  >et  up  Ud  Irealinent  and  per- 1  wile  from   l„ 

• I  v";l.'''H'e,  f■!'^.  on   the  part  of  ,h,  phiintifT  I  a.s  H„ret     f 

l,,,iar.i.l,|s  wi  c.  HIM    a  general  allegation  that     L.  V.  ,(  -7,     s 
JliMtile  WM  oMiL'ed  hv   the  .itrirr.t  ,,(  the  phiin. 
Cl.tl  to  take  refii;.'e   with    iier  l.rotlier.      r„/vvc  c  V  V  V  I  r     \' 

M.  A  hiishand  ha«  an  action  of  damai'eH 
aiii-ttlie  "cdiicer  of  hi.s  wife,  Lut'enii'rp \ 
W,mli/,J  K.  I  .  742,  S.  C.  1H7  J  j  l()5;j  (j.  f.      ' 


yH;  a«  there  was  no  proof  that  hiicI,  iiidi-iiient 
a.  heei,  e,x-c„„.,|,  ,1,,,,,.  was  no  le^al  hn  ,  ■ 
para  , on.  /,„,,„,,,,  ^^  /^,.,,,/,  .^,  ,,,  „^  ',"^:     ' 

—  iJ-  A    jud^'iiiHit  of   .separation    of  r,roi„.jtv 

'  r  lMi«l,and.     /Vrv.w.v  v.  Duhi,  9- 
'  •  l'<i>.Ji  l.'iOl  C.  C. 


IITY   OK. 


.\.\'l\'.  Hniirrs  ok  Wike. 

I.  A  «(iinan  hiiviiifrmarried  a  nnin  whowa- 
klmniy  niaiTicd,  and  whose  first  w if,,  was  still 
Iivnif!-//(A/.  that  she  was  not  therehv  denriveil 
If  iuT  nmirinionial  rifihts,  if  „t  the  tune  she 
Ji.arrifd  linn  she  was  ijinomnt  of  the  exi-ience  ol 
..,  jireviniis  marriajre.  Gie,/,,,//  v.  /),,,■,■  ci 
hii.iliK  niii//ie.f  S:  ll'jH'ttniiL  l,'i  f  (•  .1  .).)■[ 
"iR  l.MI;  hi  I  (  .  C.  ■     '■  ' 

j;i4  Ihiriii;:  the  existence  of  llie  ccjinmiinitv 
hlirwifeisuhh;:,.!!  tolive  with  her  liushand.anN 
jcaijinit  cliiiin  h\>iii  him  an  alimentary  allow- 
lliicf.  iinlofis  he  refuses  to  receive  her  ('  „/„„ 
k  CM,  lo  L.  C.  J.  2t;;i  A  3  k' 
lif.f.H.  18T1;  17JC.  U. 


I.  ^o  long  ns  it  i.s  lint 

1  .)iisti,;e.     n„,n  I'/  ,if. 

•Jll.  S.  C.   1S7I;    1;;,-, 


L.   44H, 


.\.\V.  SieAKATioN  DE  Corps,  Ac. 

2;i.V  hi  an  action  ?„  f^punUiou  ,le  corps  ef,le 

II.*  bv  til"  "'■''. iTal.l   .1.-..      ._  1  .     '       v.<.t. 


210.   A  iiiiirria;.'e  is  \. 

.  I  declared  null  l,y  h  court 

I  *•■   yiintuiiiv,  \1    I,    (;,  J 

j  -Piaw  „.•  ;i,d,an  w,f,.  an  ludiao  ;rirl,  I  .  |  ,'1  ' 
o  ai,Iii,|,unchu.(,witla|ie,=on;.|„o  ;:  I  ,.' 
an,l  co-halcted  with  her  a-  hiss,,,,.,   "    '  ,    ,     ' 

i-.e.a..cord,i,,toth,.i.s,:,,i';.,,,  ;^;^^';;j;;: 

!  .  r  'e  nation  t,.  wind,  she  helon^-e,!,  .i,„|  ",.    ',    ,  ' 

I  '"    'o  her  lor  twentvei.ht  vcaTs.    1    ■  ,      u"i  ; V" 

M;   -'-n. V  of  SIX  chil,ren,l,,a  afterward' :,'{|,; 

n^' to  Lower  (anada,  married  a    whit,!  w,  m',  . 

acconn,,,^  the  rights  ,.f  the  Roniun   clti;  | 

Im  ,  Ji.aid  ,;o  liahited  with  her  a-  his  wife  until 

fcT'    V^'h"''"'"'   ■•'^'i""  -a,s  bro  ; 

1^    h    for  a  share  m    the  comiuunitv,  cluiminr 
liat  the  marriage  of   his   ,nother  w  is  a  va    i 
narr,age-//e/,  ,  that  the  marriage  of  a  (.' hr 
an  and  an  Indian,  whether  of  tfiat    natio      ,r 


pn-.'  bv  the  wile-//e/,/,  that,  whe  e  1  e  ac,  on  '  H.?t"  ""''  "'.'  /'"''""•  ^*''*'"'"  ^^'  ' 
W,K,ts,is,H,„e,l  by  proof,  itw'ouhl  be     sm  s  e    !        ', '.' 'f ':'"  '  '"^'"if'-^faiMling  the  assumed  e.x- 


■,,  .1   ,     ,  ^  ,  ■ '  ■•"" '"^  cross  action 

■oltliehiiski.d  .«  si^pimiiion  ,h  corps  would  be 
|iia,r,laine,l  on  proof  of  open  and  continued  adul- 
Itervaii.lprosi  tution  on  tlie  part  of  the  wife  and 
IW control  of  the  chil.lrengfven  to  the  hillb'a^,  j 

lK"mr  If^'"-'''  ^^  ^-^^  ^■**''  ^-  ''•  i««i; 

::.l'i.  Insanity  or  madness  on  the  part  of  the 
I  u.!a„|lare  not  grounds  sufficient  to  justify  a 
|.,.,a,„lon,l,e  part  of  the  w^  f.rs,p,U„lt 

|i>;i  ;Y% '/'"',"  c  i^.^"'"'"'''  •■*  ^*-  ^'  -ts;!  Q.  B. 

Ji!i  III  .c!  'ViliPI  .'^  x^Paration   ,le    rorp,, 


areiiotob;tHclest.;ti;e;e;;;^„mo'      oV^Zh 
ot  a  marriage  contracte,!  acconlingUMo  hem    , 
-.■rs  an,    usages    of  the  country.'' "CW 
'(00//VC/,  ,t   JofuLslon   etal.,  11    L.  (•  Y'L-- 

242.  And,  h>hl,  also,    that  such  a  marria.'c 

*""""">■  « '  'fsi-i™,  i.«r  bt  .mva  I," 


Nil   action    entiills    .;„.,o«„.:„.,   ..<•         *"  '"at  |  w  III  lie  the  liest  evnience.    lb.    &l")l&lf;2C    ( 

I      'in.  And  l,el,i,  further,  thata  Cl.Hstian  marVy- 
nganativ'e   cannot  exerci.se  in  Lower  Canali 
Ik-  right  of  repmliut  ion  or  di  vorce  at  will ,Vl"ou   I 
lie  nnght  have  done  soamoni;  the  native.^  wl  rr.. 
it  appears  to  prevail.    lb.,  &  185  C.  C. 


loiirnals  IS  uniie..essary.    nolwithst  u    inr,£    'Tl  ll'l'?.''  ?'"'   '""r    '^'"'"'I'i'ation  and  .,,,„„ 

-\'XM.  Skpaiutiox  of  Property. 

n^oii.aioiiartain  pnnnissory    notes  signed  by 
tSK:!  ''';'■'■'•  «;'''>°''''l'<"authoS 

|S,bl?:,''lP:.°l^'.'y  ^         •'•"•  'J"^'l'andat 

faliiiou 


XXVIII.    Wife. 


24,5.  .4c^/o/,,s.6v._Where  the  husband  is  joine,t 
his   w?;^     !:,  1"''  '7  ""■  P"?"'"  '^f  «»t"on.ing 

lilH      Wile.      1  It  I  (Tint- nf    <-.o«    «-,    ..    U-      J  _  .      .     .'^ 


l-«H,n,etl,etransa;.i<nu<^kpiac;:i^;w:th.:i' 

uu  here  was  judgment  pronouncing  sepa-  I  -  V\  ■'-•r -„,.  ^u.y 

^nolpriptrty  between  Iierand  her  husband     'V^'T  'iVl"'  l^!'*'^'     -^^''./^r,?  e/^. 
^.....   .     .  *^"  ^'  ^'  L-  C-  J.  122,  S.  C.  K.  1848. 


Hs   wife    jinlgment  can  only  be  demanded  In 
■  a.orofthe  wife,     Leford  etvir.   y,  Ue^Xdll 


i^ns-nrmmh  V'f!L™V«'»'<:?'7«^  «"   »'^t"'."  I'V   a  wife,  separate  .a..  t.>. 

fc'wsp,per8at«r,,8ic«ra;nnt,hr"TVu     .""d  in  two  !  P'^"!^  '>'  kv  a  marriage  contract,  such   contraef 

l&T'»" betd iii'ii!;^ ^„"t?',;^Ji.'?ir.?«.^ ^^^-^ ; /c  q  b^  i^^'  "-^ '^' ^"""^  °f  •''°'-«'' ^ r. l. 

247.  Jiide  A,fainstfor  Folk  EMhhe.—On  k. 


■«Minn  can  be  Imd  ii  iiirh  ^,?.,','"'f  "»«*■•    ^o  I'ro- 
jllou  ofiuch  notice    S-rj.  C.  p!  "'    '  *""  '^^  P"*"'"* 


I  l» 


<  I 


I  fill 


1!^ 


"^"T      MAI{IIIA(JI';  COXTHACTS. 

i-iile  ajfiiiriHt  a  married  woman  Kpparato  as  to 
i)ro|ii.rly  (roiii  licr  liiiHliiind  for  fnlle  nir/ifrr,  no 
iiotiw  o(  winch  wuH  HcrviMl  oii  tlif  luislpiitnl— 
Ilil(l,  to  »H.  null  and  oC  no  ftr.'i^t.      Mrlhimlil  v 

iH««;'7Hf  ('.^'c.'p*  ''"^''■'  "  ''  ''•  "  ^'  •^-  ''• 
24H.  Sfpunitioua)!  to  rrnper/i/.—\  note  inftilo 
riy  a  wit*-  He(iarato  aw  to  properly  in  favor  of  licr 
liiiNhand,  and  endorfieil  liy  liiin  to  anullier  tbr 
LToceriPH  and  other  necc-HaricH  purchaM'd  hv 
Jier,  iH    vaJKl.     C/iolet    v.   Diipte.w.i  ft  rir.,  ti 

''<'•'/>.  s-  c.  iHi;2  i  im  A  i:n7  c.  c. 

^4.'  A  wde  separate  as  to  properly  from  her 
liiiHliaiHl  fs  not  liable  for  the  value  of  buicher's 
meat  purchased  by  lier,  and  consumed  by  her- 
"':',  "'"', !''""'y-     iim.'i.seaii  v.  Gmwin  et  vir., 

oh *'•,,"•  ^'^'  f  C.  I Hti,"  ;  1 42;j  c.  c. 

2j)0.  I  lie  wife  separate  as  to  proper!}  is  held 
to  the  iiaymenl  ofsucii  articles  as  the  (aiiiily 
requires,  ami  which  have  Ix'en  lurnished  at  he'r 

r,'..'."tr'„  ^''"'"''•'  V'  liomliertet  rir.,  14  L.  C.  J. 
ll'2,  S.  0.  K.  1870;  142;{  C.  C. 

201,  A  wife  even  heparate  as  to  property  liy 
inarriage  contract  is  hable  (or  provisions  su,.- 
Iilied  for  the  use  of  the  famiiv,  her  hiisbaiid 
being  insolvent.  Coiirre'lr/i  v.  Ihtboii,  et  a/.,  4 
H.L.2K4,  8.  C.  1H72;I423C.  C. 

252.  A  wife  separate  as  to  property  niav  bind 
lierself  jointly  an.l  severally  with  her  husband, 
and  her  obli;;ation  will  be  held  valid,  if  it  be 
proTed  that  the  obli^'ation  was  ostensibly  liir  her 
own  ad  van  lane.  Malhhl  k  llnmelleet  ri,:,  15 
J..0.  J,  lii7,  y.  H,  1H7I;   l:!OIC.  C. 

2j.t.  And //W(/,  also,  thai,  in  order  to  relieve 
Jierself  from  siieli  oblij,'atioii,  she  must  prove  Unit 
the  creditors  knew  at  the  time  it  wa.s  maih'  or 
I'litered  into  thai  she  was  simply  a  siiiely  for 
lier  husband.     lb. 


.MAfJKIACJMC'ONTKAC  T,>       ,i„ 

XVII.   S.Kl.V:  BY   WlJB  SKP.\KATt:    A^  TO  I' 

I'KKTV,  ;(2ii. 
X  VI If.    Skparation  of  Dkhth,  .T.'7 

vv^"    ''^'•••'^"ATION  OK  I'llOI'KllTV,  :i2MT|) 

;);i4-ii.^''""""""  *"'  "'*'"  *'""  """''*^ 

I-  Action  Bv. 

2.^1.  ffnr.i  for  Share  of  the  Cmmmih- 
Where  action  was  lirought  by  the  h.ir.  L 
wife,  who  has  been  common  as  to  proi^rlf  J 
iier  husband,  praying  to  be  declared  ,  ronrieC 
ol  one  hall  of  a  (iirm  which  belong.vj  o  i  ' 
inunity-/A.W,  that  it  was  iip.;es.:arv  ,,'  1 
which  half,  if  a  ,>arlitKm  had  been  I,,,,!  .7 
not^toj.ray  for  a  pirtilion  by  Ihe  (lecUmhl,; 

1-  C.  It. 


Luli>nile  et  al. 
1H54 


v.  Lnlondc,  5 


!I7,  S  c 


MARRIAGE  CONTRACTS. 

I.  Action  ny. 
J/eir.i  far  Share  of  Communiti/,  254. 
tiurrirnrjor  IMtt  ,/,ie  the  Communiti/,  255 
J.-.6-258  '""'"'    "'    ''^'■•''*''"'"^    "*'    i'K0i>KRTV, 

III.    Co.MMIN'TTV, 

A.inet.f  iiiui  Liahilitien  o/',259-268. 

Di!f solution  of,  21)!),  270. 

Donation  of' Property  of.  271. 

Exehmon  of  272. 

J^nfeilure  nf  Share  in,  27.1,  274. 

Of  Far  lira  Married  Abroad,  275-277. 

ryesumnlion  of,  278. 

When  P:jci.ifs,'219. 

TV.    Uo.VATIOV  OF  U.StTFIltTCT  BV,  2H0-284. 

V.  Effect  of,  With  Rkoard  to  Donor,  see 
Mtpotiik;  of  Wifk. 

VI.  Form  of,  285. 

VII.  GlFT.S  BY,  286. 

74^\  "VFOTHKC  OF  Wife  Under,  287-292. 
iA.  In  Casm  of  Skcond  Mahriaoes,  29;!. 
X.  hiABiMTV  OF  Wife  Under,  294. 
AI.  Mobilization,  29,5-299. 
XII.  Power  of  Hlvsiiand  L'nper,  300,  SOI, 
To  Bequeath  the  Wife's  Share  in  the  Com 
■Kiuntty,  .Wi, 

Xlir.  KuiisTRATiON  oi.',  30,1-;{09. 
AlV.  Rendnciation  of  Wife,  310. 

XV.  Bepri.ses  -Matrlmoniales,  311-319. 

XVI.  R.0HT8  of  Wife  Under,  320-325, 


2i...    Survtmrfor  Debt  Ihie  the  Cmmmik. 
A  widower   has  a  right  to  mainiii,,,  ,,„  J,. 
iKJth  in  hiH  own  name  and  as  executor  J  , 
wife,  for  a  .lebt  -lue  the  commtimlv,     fl/„J 
L,'hl„nr,  2  Key.  de  Leg.  43H,  K.  H.'  Is21 

II.  Action  in  Separation  of  I'ikh'kriv, 

250.  Where  a  husband  become-  insdlv,,,!  ,|. 
wife  cannot  sue  by  her  tutor  lor  „lia(  '1 
liroitght  in  marriage,  the  proper  rem,,!,.  |„.j„.,. 
action  in  separalicm  of  properh  i„  I,,.,  L 
name.  M,/„ilt.- Ji,  Ireland,  1  IJev,  ,],,  I  ' ,  J 
K.  H.  lS20i  1311  C.  C.  ' 

257.  And  in  anoilier  case- //e/,/.  i„ appeal  n- 
versing  ihe  judgment  of  I  he  conn  l,!l,v  lU. 
the  interrogatories  surf, its, t  <,/■//,/«  .enHo, 
the  husband  should  not  have  bem  t.'ikcn  m 
ronfessis,  the  aveu  or  consent  l„.i„,r  i||oi',,. 
sible    in    such  case,     ^^„tl,„uy    \  '()„,,,„  u 

258,  In  an  action  by  a  wd,.  f„r  sepnraiion of 
pioperty,  the  only  recour.-e  of  hie  eir,liior«oftl,< 
iMlsliand  IS  by  an    intervention  for  tlip  nrese-' 

III.  Community. 


259.  Assets  and  Liabilities  r-/.-Tiie  com 
inumty  enjoys  tiie  benefit  ol  the  ismu\s an.l profiu 
ol  tjH'propres  on  either  side,  and,  cunseqiiendr, 
IS  boiiml  to  pay  and  discharge  llie  rents  »itli 
which  they  are  burdened  during  it-<  continiMCf, 
Uirard  &  Lemieux,  2  Rev.  de  I.e.'.  7,v,  K  6 
1810  ;  1272,  sec.  2,  &  1280,  sec.  3,  C.  C. 

2()0,  At  the  dissolution  of  a  conmiiinKy  (he 
costs  of  an  inventory  must  be  Iwriie  onekll 
tiy  the  surviving  consort  and  the  otlier  half  k 
the  representatives  of  the  de.'case.!  conwri', 
rrudeau  v.  DeLanaudia-e  et  ah.  7  L.  C.  J.  IIJ, 
8.  C.  1852  i  1310  «/.,«,,,  C.  C. 

2lil.  In  an  action  in  separation  from  bed  jiiJ 
board  a  bill  for  medical  attendnnteon  tlieplaiD- 
titl  was  properly  charged  as  a  debt  due  by  lie 
commiiniiy.  Jannot  v.  Allard,  tib,  C.B.W, 
S.  C.  18,'5li;1280,sec.  5,  C.  r. 

2()2, Where  in  the  division  of  property  b«l«eii 
husband  and  wife  under  a,  judgiiii'iit  i-  «'p.r- 
ation  of  properly,  a  question  arose  as  lo  lit 
possession  of  a  farm  ac(]uired  during  nmrriife, 
and  held  in  free  and  common  socoage-iTifWoi 
tlie  authority  of  Wilcox  &  Wilcox,  uni Ik  m-' 


^ai';CONT|{ACT>       ,„ 

Y  WirE  8KPARATK    As  to  I'r 
IRATION  OF  Dkiits,  327, 

TioN  ov  I'liKi'Kin  V,  .1.;^  in 

nil'    W     WlKB      KOK     Ills,,;,, 


r  Share  of  the  Commimh- 
iH  brought  l.y  Iho  |i,.|rH  ,/^^ 
[>ii  coiiimoti  as  to  prdiNfiv^ii'i 

>yinKtul..-d..,;l.in..|propneio„ 
jrn.  which  bfloMK,.,!  10, l,pt,^ 
hat  It  was  neccHMiry  toptKvif, 
f«riiti()ii  had  been  liiul,  a,j  , 
a  partilio,,  hv  llu.  ,l,.,l»r»i,«; 
Lalontit;  5  ]..  C.  It,  :i7  s  ( 

for  Debt  Due  (he  Cmmmih. 
a  ri<,'ht  to  iiiainiiiiri  an  acdoj 
name  and  as  (.xcciuor  ofk,, 
lie  liio  coinnmniiv.  fl/nu,,, 
leLeg,  «8,K.  H.'ls.!!. 

!kPA11AT1(»N  op  I'Udl'CRlv. 

iiisband  become^  In-olKiitiii 
\>y  her  tutor  Cr  Klmt  '.i,; 
if;e,  the  proper  niii,.i|y(,ei„j„ 
loh  ..f  properlv  i„  |„,ro„ 
k  Ireliinil,  1  I!, .v.  li,' I,,'.j;, ;«(, 

I  c  c 

ithercnse— //,/,/.  iniip[ie,i!.rf. 
iciit  of  the  (.■mill  i„.|,,n,  t|„t 
*  ifiir  finf.sct  (,r/irle..ucn(iiff 
ill]  not  have  l.ccn  Ubn  m 

M    or      COMSellt     liciliir    i|,,i,|,||jj. 

ise.  M,ill,.i„>,  \  (■^,i,„„,i, 
[{.  1800;  i:i||  ('.('. 
in  by  a  wile  (i.r  M^paradonff 
recourse  of  tne  cicilituriofll,! 
iiiterveiitioii  (lir  tlie  nrew 
its.  Mdir/itiiiil  ii  Lamtrmtdi. 
.  B.  i  l.UG  C.  C. 


rf  Liabilities  o/,— The  coni^ 
benefit  o(  the  is.-iie.sHMilprofiu  i 
'ither  side,  ami,  con^qiienllt, 
iiid  disicliur>;e  llip  rents  *jii 
•deneddiiriiij,'  it^  I'ontiiiiisntf. 
:,  2  Rev.  de  I.ej;.  7.1,  K.  B, 
,&  1280,  sec, .{,  C.  C. 
aiutioii  of  a  coininiinily  ll)( 
ury  tiiuHt  he  JMirnc  one-l  . 
lonsort  and  the  dtlier  half  b/ 
H  of  the  deceased  conMtt. 
auilih-e  ei  al..  7  L.C.J.  II?, 
t  se<i.  C.  C. 

I  in  separation  from  bed  a»J 
lical  atteiid.inueoii  the  plain- 
harged  as  a  delitilueby  tie 
>tv.  Allan!,  6L.  C.RW, 
PC.  5,  C.  V. 

division  of  properly  beiviit 
liideriv  jndgiiii'iit  !Ti  sff.'.'. 
a  question  aro^e  as  to  ife 

II  ac(|uired  during  niarriaje, 
I  coiiiiiion  i-occage— JitWcii 
ilcox  &  Wilcox,  and  the  »n-' 


|«(i:i      MARIMACJK  C0NTI{A(;TS. 

lute  20  Vic   cap.  45,  sec.  4,  to  be  governed   by 

lli,.,:i.iiiiiioii  liiH  i)f  this  country,  ur.d,  therefore 

Iciriii  liiirt  ot  the   loiiiuiunitv.     .V,„in;n    A 

ihM.  -l  L  c  J.  70,  s.  e  mi ;  iMl^c!  ;t 

».  In  the   marriage  contract   bttwee,,    the 
jppe Jlant  mid    her   hiishand.  it    was  Htip„late,| 
(ultiiere.sliould  be  iiiohilizution  of  all  the  i.ro 
^rl»  tlun  helMtigitig  tothen.,  as  well  as  all  that 
IhouM  tall  l(i  them  .luring  marriage,    with    the  ^ 
^il  to  till-  wite.  in  case  of  her  reniin.Nation    „r  ' 
Jiecyiiiiiiiinily  after  its  di.ssoliition,  to  retakeall 
lijl  she  had  brought  into  it.  or   all    that  had 
Jlpn  to  her  bv  Hi.ccession.  donation   or   other- 

M-//.W,«>Mhrniing  the  judgment  Of  il„M..,urt 
..■low,  that  an  uniiioveal.le  pro|K>rtv  given  by  the 
>loDte,l  mother  ol  the  ap,H.jlant  to  her  and  her 
M'»M  I.  to  he  enjoyed  by  them  during  h,.r  lif,.. 
line,  with  the  stipulation  that  it  should  not  be 
Md  for  any  ol  the  debts  01  the  husband  .hies 
ot  hnimie  a  pn.pre  of  the  wife.  J„rn/  k  Th, 
M  and  Loan  Company,  \\  h.  C.  i{  7  O  H 
HilO.  '  ^' 

2(il.  Where  the  wife  of  the  defendant  was  the 
Iciife  of  her  father  of  certain  iminovealde    i,ro- 
p.iiv,  Hilijed  to  the  charge  of  payini.'  all    the 
fcblKuf  her  father,  the  donor,  among  which  wa- 
pmaii,  arrears  of  seigniorial   dues,    U,r   which 
rlieii  was  hroiijrht  against    her   husbn,,]   as 
Imuiwrutor  of  the  co,munmty~-/hl,l,  that  as 
Mn.lerlaltiiig  to  pay  the  debts  of  the   iloiior 
*»litii(ed  a  (ehtOTo6///Vrc  contracted   bv    the 
Nfe  iviih  her  husband's  authority  during'    tl  e 
Biiiiinniiiv  he  was  personally  lialde.  aliirou.rh 
lie  I. hi  »as  toson,ee,vtent  contracted  to  nav 
)r  :i  prnpeiiy  acp.ired  by  the  wile.     Forfier  /v 
Ml.  A  (),u/iu  e(  ux.,  III.  C.    K.  3;{7    8     r 

26J.  .1  dehtola  third  person  paid  bv  a   wife 

mmon  as  to  pionerty  is  paid  on  account  of  the 

immunity,  «h,el,    becomes    creditor  thereof 

|*/ryWJ.vyer/«,  2  K.  L.  115,  Q.  B.    |«o„; 

lY  I'lTing  the  existence  of  a  community  the 

f^Miblijied  to  live  with  her  husband,  aiHfcant 

;U  »,m  from  |,„„  „,  alin.entary  allowa  ce  un- 

1  L  '""/;.' «^';^^"'.r  '"'^-     ""''««  V.  Clark. 

Mlhewidow,  ase/NyV/e,.a,«w„,„<^    in    « 
(fault   action   may    ha  e  jud-ment    fi.        1.! 

-ntoUn  obligation  ..hira'-n'dVu'rltbad 

e£.t!!r'""'"«'    "■^'■~^"    'l-'x.rrer  to    an 
clion  lor  a  specific  sum,  as  the  proceeds  of  nH 

™-'y  between  tiie  plain.iffr.Xs  la^' J  fe 
Ml,  that  the  action  should   have    been  an 

2  owl  if,  ^i '"''  '  ^''''  *  J354  etSd.  C 
I    iitu    '''■''',"''""  ''"'*  '■*-"'  conae.nned 

ex  e  for  having  taken  part  ui  the  rebellion 

!dlr't,Iu.r.?'i  '""'^'':»  general  nanJon 
"nusbaiids    property  with  money 
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«i(i 


I      2(1.    I'liiialiini  III  i;,, ,,,.,. f,,  „/      , 

I  broii-ht  to  recover  .1  ,.'•'   •  .T'"  ""    -'■''"" 

iHlv  which  e.\i, ted  III. 111,.      ,    '"'''V.'becoiuiiiii 

'•'-■   ■'•■'■'■"'Ian     I   ea  h'JT 

proprietor  of  th  e  w  I,   .  ''""""   "••^'■''    ""'.s 

i;:ir;;i;;™^  &"?■■"?'•"*•=:: 
riss;:';,;vr7r ''7'H""•«" 
I  'niirriage,  in  wSicI   e    ,  ,  I'";"- contract  of 

i:-ind^ih;r;itrM;:n;,:;7;;r%7r 
^■Tiii-ir-d^ 'irlSsv''- 
P-;.r''"'^"''"St:::x:S^r;l"' ,''"'' 

I  I'lind  abaiK  one.l  his  wife  «,  ,1  r  .  ,     'V  '"'■"' 

1848  ^''^^*'  ^  ^-  C-  J.  66,    Q.^. 

276.  Where  the  plaintifTs,  being  residfnfj.  cs 

Lo«er  Canada,  *ere  married  iu  n! w  yJ  wituf 


w 
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outoontract,  and  immediately  afterwards  return- 
'■d  to  Lower  Canada,  where  they  were  again 
married  with  ante-nuptial  contract,  by  which 
f^eparation  of  property  was  stipulated  lietwcen 
lliem,  tlie  latter  marriage  was  declared  to  be  ol 
lio  erti?ct,  and  the  parties  lo  be  in  community 
^\  ith  one  another.  Lanyiu'doc  ct  ux.  v.  Larin- 
htte,  1  L.  C.  J.  240,  S.  C,  &i,  H  L.  C.  R.  257, 
Q.  B.  1858  J  135  r.C. 

2"7.  In  18.3()  the  husband  of  the  appellant,  wlio 
'-Mis  tlu'ii  residing  at  a  post  in  the  H'ud^<on's  Bay 
Territory,  came  to  Muntreal,  married  h.ere  and 
viturned  there,  where  he  remained  until  1841, 
when  he  came  to  Lower  Canada  again,  purchased 
two  farms,  and  settled  down  there  in  1847.  He 
made  iiis  will  in  -Montreal  before  a  notary ,  where- 
in he  bequeathed  all  his  propertv,  as  if  no  com- 
munity e.xisted,  leaving  his  wife  fiis  usufructuary 
legatee  and  his  children  his  universal  legatees 
\n  prupriet^..  'J'lie  apjiellant  was appointeil  at  the 
ill  ath  of  hoi' husband  tutrix  to  h^r  minor  chil- 
hen  and  one  of  tiie  respondents  sut)-tutor.  The 
latter  refusing  to  coust-nt  to  the  taking  of  an  in- 
vt'iitory  of  the  projterty,  she  caused  the  other 
respondent  to  be  a])pointed  tutor  ad  hoc,  and  on 
liis  refusal  she  instituieu  an  action,  alleging  com- 
iimnity  under  the  laws  of  Lower  Canada,  and 
)irayii)g  that  she  be  entitled  to  one-half  of  all 
the  property  and  effects,  moveable  and  immove- 
able, wtiich  composed  the  community,  and  pray- 
ing also  that  an  inventory  be  made  and  a  parti- 
tion be  had,  and  also  that  so  much  ofthe  will  of 
lier  late  husband  as  purported  to  will  an<l  be- 
•  pieath  iier  share  in  the  community  be  null 
Jiiid  void,  etc. — JIdd,  that  l>eing seized  with  all 
tiie  property  of  the  community,  she  was  iiound 
'o  jiroceed  to  the  inventory,  and  that  an  action  to 
that  etlect  was  unnecessary  and  uncalled  for  ; 
and  that  in  an  action  tor  a  partage  the  minor  chil- 
dren should  lie  represented  by  a  tutor  ad  hue 
appointed  to  answer  such  demand  in  thf  ir  be- 
half.    MrTuris/i  v.  I'l/ke  et  al.,  .i  L.  C  R.    101, 

g.  B.  18515;  i;{2:i  c.  c. 

278.  Pienunipliiiii  of. — A  community  of  pro- 
)ierty  is  hy  law  prestimed  until  the  contrary  is 
shown  if  the  parties  were  married  in  Canada. 
/.'-V  v.  }foriH,  2  Rev.  de  Leg.  7s,  K.  B.  Isl2  ; 
1271  C.C. 

279-  W/ieii  Exist.i. — Where  one  Connolly  was 
Kirn  at  Lachine,  and  remaineil  there  until  si.x- 
leen  years  of  age,  after  which  he  removed  to  the 
Xortii-West  Territories  and  married  there  the 
daughier  of  an  Indian  chit'f  with  the  consent 
of  her  father  according  to  the  usages  of  the 
Indian  trilie  to  which  she  belonged,  and  co- 
habited with  her  and  remained  faithful  to  her 
for  twenty-eight  years  in  the  Indian  territory, 
when  he  returned  to  Lower  Canada  and  married 
u  white  woman — //''/(/,  on  action  brought  by 
a  Son  of  the  Indian  woman  that  under  the 
circumstances  community  of  proj)erty  existed 
between  him  and  his  Indian  wife  or  sipiaw  as  to 
all  property  subject  to  such  law  in  Lower  Can- 
ada. Cminollij  &  Wiiobuh  it  JidiiisDii  et  «/■,  11 
L.  C.  J.  Iil7,  S.  C.  k  S.  C.  R.  iV-  1  R.  L.  258  & 
3  C.  L.  J.  11,  Q.  13.  1809  i   1200  C  C. 

IV.   DOKATION  OF    USUFRIX'T  BV. 

280.  Consorts  who  by  their  contract  of  mar- 
riage give  to  each  other  mutual  donation  of  the 
usufruct  of  the  property  of  the  coiuiuuDity   in 
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case  of  the  survival  of  one  of  them  witjinii: 
children  may  stipulate  that  such  iloiiatiori  u:! 
be  free  from  suretyshipon  the  part  olihesiiri. 
vor.  Amirmdt  et  ai.  v.  Mnrd-I  et  »t,  \i 
L.  C.  J.  145,  S.  C.  1860. 

281.  Or  inaydo  sosulyect  to  personiiUeciir.ii, 
in  which  case  the  usufructuary,  on  givin.j  .i|,.'. 
personal  security  to  those  in  whom  ilie  uomai 
ownership  of  the  property  is  vesH'.l,  is  e.wmp; 
from  all  other  security.  "lb. 

282.  \or  does  the  wife  surviving  liim  bviiie  l 
effect  of  a  second  marriage,  lose  tlie  ln'iieii;  J.\ 
such   exemption.     lb. 

28.3.  She  niiiy,  however,   become  snlijuii  , 
further   secnrity  if,  by   her  second   ■■niiira,t, 
marriage,  community,  for  in-tancc,  i<  sti|)iiiaie|  I 
by  which  the  administration  of  her  |ivii|ifrlv.:5 
chiding   the  usufruct  which  she  enjoys,  [la,.,.. 
under  the  administration  of  her  secoiiirhii<|,,.,^ 
especially    if  such  transfer  ol'  the  iiiiiu«lia','.r.  | 
of  her  pro|)erty  is  pre(;eded  or  fnllowf.l  l.iv  ci; 
cumstances  which  imperil  the  sul'ety  orilir|,:, 
perty  of  which  she  has  the  enjoynie'ni,  iiiw|,.(j| 
case    she  may  be   condemned  to    fiinii-^li  iL 
JHSMVij  security,  or  submit  to  the  se'imvira;;: 
ol  the  pro])erty.     III. 

284.  And  where  the  wife  surviving  has  lur- 
ing her  widowhood  used  and  mini e  iiivav  »ii 
a  great  jiart  of  the  assets  of  the  cuiiiiiiiiii;!i  I 
without  employing  it  in  the  iiiiiiie  ol  iliel 
usufi'uci,  or  whereshe  has  placed  liir;;eiiiiioiiiiti| 
of  money  to  her  personal  credit  without  aa'ii!isl-[ 
ing  for  them,  these  will  be  held  lo  he  ci.'ciid- I 
stances  justifying  an  order  for  sncli  Hli:iioiisl| 
security.     lb. 

VI.  Fob. VI  of. 

285.  A  marriage  contract  made  in  Caalij 
inay  be  valid  in  certain  circunisliuioo-^altJMJi'ii I 
it  be  not  regularly  executed  as  a  nutarial 't'/f. 
deed,  and  in  elfect  is  no  more  lliiiii  an  aotemij 
seiiitj priv^  signed  by  the  contrartin.'  parlie-ir.j 
the  presence  of  a  notary  and  left  in  lii>  ui-tiiitj 
and  keeping.  lfiii.'<st'in<in  v.  rmniilt,  1  fit'.] 
deLeg.  71),  K.   B.  1H14;  r.'ill  (.'.0. 

\'II.    filFTS  IIV. 

280.  Where  the  mother  ofthe  plainlill'I'Vij 
clause  in  plaintitl''s  marriasie  contract  gavri 
plaiiitilf,  t,'4,000,  to  be  paid  to  her  at  lier's  ikl 
mother's  decease,  in  consideration  tliatslii'. liill 
plaiiitilf,  should  renounce  ail  li^'ht  anil  cia:iiii»j 
or  interest  in  a  succession  of  the  niotlk'i',  iialoil 
or  about  the  time  of  the  celebration  ol  pliiiiinif' J 
marriage  paid  or  caused  to  he  paid  lo  iilaisii! 
the  sum  of  t'l.OOO,  and  plaintiil  hnniglit  actios  I 
for  the  amount  from  her  mother's  heirs-Mj 
thai  the  ;^1,000  paid  to  plaintiil  by  lieriii,«l 
at  the  time  of  her  marriage  w;is  not  in  qiiitiaiiO(| 
either  of  the  amount  her  mother  proniiscJ  io["  f 
iierat  iier  decease,  or  of  her  share  in  lierlailirM 
estate.  DeMonteixirh  <•!  id-  k  DeM^n^M-'i^ 
19  L.C..I.y4,  (j.B.  1871. 


*  Under  theCoiie  the  mutual  ilonallon  of  umiW 
lion  mulucl,  by  wliii;li  iimler  the  oM  law  consort! mil  L 
reciprocally  to  a  certain  extent  confer  iiil™""l?.i,  J 
eiicti  other  in  the  event  of  nurvivorsbip.lsabolis''"'*'! 
0.  C.-Ed. 
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i-ivalot'one  of  tlicin  wiili.,(|i 
pulate  tliat  wiich  ilunation  »■;.: 
'tyHliipou  the  part  oi  tlie.<iirv- 

et   al.  V.   M'trti-I  i-i  in,  ij 
'.  186ti. 

)  80  subject  to  per.-oiiiil  seoiiriiv, 
e  usulructiiarv,  on  j;ivinir<ii,'t  | 
■   to  tliose  ill  wlioin  ilie  aomal 
pm|)erty  is   vestf.|,is  e.witp; 
curity.     lb. 

tiie  wife  purviving  liim  l,vt|if  | 
(1  iiiarriaj'e,  lose  tbe  beiieii' 
lb. 

liowever,  become  siilj^ci 
if,  by  her  scconil  '.oiitrari  ^i;  | 
iiiity,  for  iii-taiice,  is  stipiiiaiH 
litustratioii  of  her  |ivii|icriv.,; 
friict  whicli  she  enjovs,  |iii..,, 
stration  of  her  second  lni*|.:i:,i, 
li  transfer  of  tlic  iiiini>li'a'«ii  I 
s  preceded  or  t'ollowfii  by  .,. 
h  imperil  the  siuVty  ol'ilii'iir> 
le  has  the  eiijoyiiiciii,  inwiuji 
e  coiidciiiiied  to  fiiriii<li  W- 
or  submit  to  tlie  sci]uestra;:is 

lb.  ' 

e  the  wife  surviving  has  In 
3od  used  and  made  iiwiiv «:! 
the  assets  of  the  cuiiiuiiiijiir  I 
iig  it  ill  tlie  name  ol  \i\ 
•eshe  has  placed  lar^einiioiiiili 
ersonal  credit  witlioni  aa'i'isl- 
ese  will  be  held  to  In'  ciroiiD' 
r  an  order  for  such  aiJilMisil 


ge  contract  made  iii  Caiis-ii 
;ertain  circiimslanccalilwial 
y  e.xecuted  as  a  notarial  </'■/ 
;t  is  no  more  than  an  aclewil 
d  by  the  c'cmtraL'tiiiL'  partie.-tr.f 
notary  aiul  left  in  hi>  iii-ti)ltl 
iimsi'iitiiii  V.  I'criiiiilt,  'I  Rtr.| 
5.  isl-t;  rjill  i;.  C. 


smother   of  the  pliiinlill'I'Vll 
trs  iiiarria^e  CDiitract  gave 
to  be  paid  t(i  her  at  lur'-  i:- 
,  ill   considcralhin  thai  •\v:':f 
•enounce  all  riiilit  and  c'liii:? 
iccessioii  111'  the  nioilu'i',  aalaj 

of  the  celebration  ol  piii;ni:ii"'[ 
caused  to  be  paid  to  |ilainri| 
0,  and  plainliil  hronglitietK I 
am  her  motlicr's  lieir<-//'''i | 
paid  to  plaiiitill  by  her  in 

marria;;e  was  not  in  quiiiasct  j 
lilt  her  niotlierpi'Oiniwii.ifi; 
:>,  or  of  her  share  in  herimliff' 
•.nurli    et  III.  k   Deil'-mt(m\ 

B.  LS71. 


!  the  mutual  iloiiation  ot  ujnfnio 
h  underllieoMlft\vc.'oii!orl»iiiii»l 
■Ulii  extent  confur  a<l«""»«*,f  J 
ml  of  Hurvivorubiii.lnsboliiWiMj 
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VIII.  HvpoTHEC  OF  Wife  Cnder. 

2>:,  Wiiere  a  wife,  separate  as  to  properly 
J!m|  opposition  at  the  distribution  of  the  pro' 
Iwd-  uf  the  sale  of  real  estate  belongiiK^  to  her 
jliniland  for  a  legal  livpothec  which  slie  claimed 
lin  the  property  as  the  amount  of  a  particular 
llfgaty  due  her  in  virtue  of  her  father's  will,  ami 
ndiich  fell  to  her  previous  lo  her  marriagt — 
Mi,  that  such  hypothec  lii.j  not  take  pre- 
Icfllence  of  subsequent  creditors  who  had  re- 
fci-lered  their  claims  prior  to  the  registration  of 
ilie  claim  of  wife.  Betwgiand  v.  fMimlU,- Ac 
tTnage  et  at..  9  L.  C.J.  til,  S.  C.  IhOl  •  ''I  Pi 
|||5A-211(;C.  C. 

1  2SS.  Nor  does  the  claim    of  the  wife  for  the 
Binouiit  of  her  dowry  on   property  received  diii- 
Wii'l  marriage  take  precedence  Jf    tliat    of   the 
ItrfJiloM   ot  the  husband  under  .«iich    eirciim 
|i8nce.«.    Ih.,  s  L.  C.  J.  :il,-^  A-  ij  L.  C.  R  JT') 

2.^9.  .4nd  where  the  wife  has  cau.sed  the  pro- 
Iwy  to  be  sidil  subject  lo  the  claims  of  .such 
|liy|,otliecary  creditors,  it  is    siitlicienr  evid.-nce 
da'  reco.L'iiises  the  validity  of  their  claims. 

::I0.  And  where  a  husband  gave  to  his  wife 
ly  tlieir  contiaci  of  marriage  in  lieu  of  dower 
|lie,-iim  ol  f,-jliO,  to  be  enjoyed  by  her  diirimr 
iitT  natural   life  and  afiei  wards  to  .'o   to    her 

ililreii.  etc,-//e/,/,  that  such  contract  of  mar- 
lage  ht'inn  duly  regi.stered,  created  a  morl- 
fcage  on  the  )iroperly  of  the  husband,  which 
lave  to  the  children  a  preference  over  the 
liili-oiiieiit  creditors  of  their  father,  notwith- 
llan^  iiiL'  a  chi'i,-e  in  the  coiitn.ct  of  marriage 
Iji  ilie  etfect  that  the  grant  was  made  on 
III*  ab,-olnte  condition  that  the  husband  should 
lave  the  right  lo  alienate,  sell  and  .lisnose 
II.  niliiout  inlerrujition  from  the  wife  any 
Iropfrly  iiix,n  which  she  might  have  a  mori- 
ta;e  in  conseipi.-nce  of  the  said  clause .     Brown 

Odmii,  ,'t  al.,    13    L.    C.   J.    ,S.t2,   Q     U 
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A'.    Luiill.rTV  OF  WlFK  r.VDKK. 

undottrA  '','"'''""'  a.'"}  ^^'i't'.  'y'l'iWHm-  en  hlen.^, 
dm  I'n  ''  "'■?""■"»'  '^''ligHtiou  to  pay  the 
b  e  Im  7:1  "'  r""',  '"^knowledged  to  have 
oecM    lent    and   advanced  "to  them"    without 

pavm.nrt'r  f,f"'"'  '-'^  '«  ^eco;  r  tl  ' 
"■  les  a  e  n  n.  i  ?  ,'"^"%"*ge  was  given  upon 
i^ahist  mi^k'  i"-'*;'  "''■."■"'■•  ""'ictitn  brought 
agdm,~t  liusband  and  wile-//,;/,/,  that  the  wife 
having  subseip.ently  obtained  .separat  o  of  n  o 
!mlMnent'''iu  '1"^'"""'^  "'^'  >i"lv  e'eCu'ed'tire 
d  e  h  ,  ,  ?  "'''  'r'  '"'"'  ''"  obligation, 
'  '  .,   '"■'•""'  di-schargcd   from  the  mort-ra.re   by 

tne   iugi>fiy  Ordinance.  4  Vic.  can.  IW   sec     'H', 
^^  «^..  14  L.  t.  R.  17,  !,.  C.  Htj;^  ,    l:^;,7  ^  1301 
Xr.  .Monii.u.vTioy. 


•21).-), 
laiise 


fii    an   acti„n   fur  dower-//./,/.    ,i,at   a 

evcludes,l'e"l,  ;?""'""  ''"  '"^    """'''''^"    «'^""-"«t 
,  txcim^es  iiie  legiil   ,„•  customary  dowcr.      7'„„v. 

I  ^i'lj.  A  widow  (  laimed  bv  opnosition  the 
vali.e  of  real  estate  .sold  in  tlie  llil  ,V|  "o  ' 
.epre.sentativesof  her    husband,  which  property 


I  .m,  lint  where  a  husband  had  given  his 
Fi'f  ly  their  contract  of  marriage  a  special 
|vMi«c  upon  his  property  up  to  a  certain 
Imuiin  ,  and   the  contract  had  been    duly    re- 

INiccanlv   tor  more   than   the   amount  as 

ir'l'n;^*' ''i'^'l' ,r"'  ""'^''  ''yPOthec.  iimler  the 
|MH.sot4Vic.  cap.30,  sec.  21..  exists  m 
l^r.    hewiten,  replacement  of  her  property 

[>'■'«  A-  lhln:.;u,,/  \    Th,'   Trust  and   Lin 


'■^'  IX  C.VSK-  OK  Sl-CONU  M.VRIil.MIl-:. 

»  hi  an  action  between  a  wnlow,  a  second 

;  ■  a  I  he  minor  children  of  ihe  first  wife- 

»»r  ,0        '^   '"',">■    "■''«   contracts  a   second 

Ijmage  cannot  dispose  by  marriage  contracf  III 

P«»«'' onhMit''!  ''"'  """'y  1^''"""  '^'■"«' 

teu:"c'lri;rJ'"'.;l;.T'  ^""■- 


l,,;,l  ,  ,        "'  ,"''  ,  ousoiirhi,  wnic  1  pronert' 

•i   ;eengiyentoherbya,ieedofdonaton'll,•■ 
J-  tlie   c„M,mim„y-//,7,/,   that   notwithstan   - 
H.g  a  siipnlatnn,  of  mobilization  in  the  marria  4 
eon  ract    between    her    ami    her   lui  1  sfm 

-|ud    renounce  the  community  and.  bii 

h  lever  she  brought  into  it,  and  that,  notwiil  - 
-t-iniling,  such  contract  of  marriatre  was  executed 
P  evioiis  to  the  Uegi>tration  Ordinance  4  V  e 
^■'p.  .lO.  and  was  never  registere,!,  the  claim  of 
'0  wife  m  such  case  beiCg  rather  a  ,■1'  of 
P'7^'''.^-,  "" tiK'  nature  of  a   hypo  h™ 

297.  Acliun  in  revendication  for  .so  manv 
shares  111  an  immoveable  was  brought  hy  I 
(tutor  to  mmor  children,  ba.sed  on  a  "m  ar  Le 
contra..!,  ,n  which  the  immoveable  in  ,,ue' ti^"u 
was  given  I,  one  of  the  co,i.s„rts  by  an  as[.eiida' 
-y/c/,/,  reversing  the  .pidgment  of  the  court 
How  that  ..„ch  a  gift,  destuied  lo  enter  i.o 
tiK  community,  was  a  mobilization  ol  property 
wi  hm  the  meaning  of  the  law,  but  such  ,  ub  f^ 
Aatnn  bad  no  effect  e.xce,n  as  regards  tie 
commumty  and  b,.tween  tfie  consols  the  , 
selves,    and    collateral    heirs  of  the   conso       in 

Jhts'ir'.lo"    '''''   ■'^"Dt-la.ed  could  claim  ,0 
nirhts  in  the   properly.     t'l,arl,'l,nis  ,;  ,,»„/   Sc 

2.).S.  In    an  action   for   dower  by  the    uerson 

entilled  to  claim--//,/,,',  that  a  co'vei  a  ,t '  n    he 

narriage   contract  that  "the  parties  take    o  e 

another  will,  the  rights  and  property  to  each  of 

.Ul'ere.,,-,T'''''''^'''^'    '"'l-'^""^'-    ""'1    ^-tch    as 
heie.  Iter  may  accrue,  of  what  nature  so  ever, 

ilde,--hal,  enter  mto  the  oommuniiv,"  was  a 


slipulaiioii  ol    mobilization  of  al,   ,„e  pror 
helonging    to  the  parties,   notwithstanding'  the 


f  I 


the  property 


,     ■■    =        I —  ...... ,v.-,    iiijiiviiMsiamiing    tli( 

subscjent  clause  of  realization,  and  that  con- 
sequel,  ly.  the  customary  dower  could  not  be 
Claimed  out  ot  the  husband's  individual  property. 


I    <l 


B 
I 


;  ii 


815        MAimiAGE  CONTRACTS. 

Moreait  &  .Matthews  &  Fisher,  5  L.  C.  R.  325  &. 
4  L.  C,  R.  .|;!(i.  S,  t".  lsr)4. 

'2fl!».  ]ii  tlie  e.\eciUioii  ot  a  jiidirninit  (ifi-opniiv 
tioii  of  j)ro|i(i'ty  ti_v  a.  wile,  wlio  wa-;  a  minor  at 
the  time  of  licr  marriage  with  the  ilt  fciidaiit,  ami 
tlie  teiiiis  nf  wliose  contract  <it'  iiiiirriiijre  1)^- 
whicli  ageiieral  nidliilizalio  i  was  (ili|iuhaei|  were 
SHttiid  b_v  her  (iircrits,  one  if  the  creditors  of  the 
jiropertv  imiliih/.'Mi  intervened  for  the  |  reser- 
vation of  his  r:-lits—//«W,  that  the  Kdimhilion 
of  iiioliilizaiion  tlius<  made  bv  tlie  |iarints  In 
the  plainlilfs  contract  of  marriaf."'  w.is  valid, 
and  under  it  evervthin>r  inheritei)  bv  the  wif.' 
froin  lier  father  and  mother,  and  all  by  them 
given  to  he  ci/^yjf^'/.s' of  the  comimiiiilv,'was  en 
tii;ely  subject  to  the  disposal  of  tjje  hus'ban.l,  who 
mi?ht  le^'ally  sell  or  iiypothecale  it,  and  thai, 
upon  the  dissolution  of  tiie  commniiitv,  the  wife 
was  not  entitled  to  claim  sucdi  propertv,  except 
subject  to  the  mort>.'a;;es  which  the  'husbai'd 
might  Iiave  created  thereon  a8  head  of  the  com- 
iniiiiity.  Darid  v.  Gaipion  &  L,i  ('umpai/ine,  ili' 
nepot  &  ,1'  V,H  ilii  Hant  Caiiiula,  14  L'.  C.  K. 
110,  S.  C.  18t;;) ;   1393  i  1394  C.  C. 


MAR1UA(JE  CONTKAcrs        j,jj 

imniovcable  pro|Vrly  of  the  conimiiiKiv  m  .i  I 
eslale  of  his  iiKJlher'will  lose  his  rank  of,,  "j 
'gajie  upon  the  real  estate  of  his  iml,,..  '' 
pointed  as  tutor,  if  he  have  not  ciui-i.,!  Jf 
iralioii  of  the  inarria^je  coiitrai-t,  the  „,>|''',| 
(nlorship.  and  the  deed  of  parlitidn  ft-J;| 
v.  niai.  ct  (liters,  2  L.  C.  R.  H7,  S.  c' l4 

305.  .\ii.|  in  the  Collowiiig  year,  /cV./,  H,,,., 
contract  of  marriage  executed" befire  tla'»'iaiiii,| 
4  Vij.  cap.  30  mu4  have  been  re>'isi(.r„|  ,  | 
preserve  tiie  rank  of  the  morfj;a.'i'  "erciiihi  (if 
it.  Ganifiiu  At  Furtin  &  diierif,  t  I,  ('  i;  ii;l 
S.  C.  KSiJl.  ■         '"■' 

.301).  On  a  contestation  of  a  repr.rt  oiMmnLl 
tioii,  by  which  the  children  of  ti,e  ildHJaJ 
their  mother  leing  dead,  claimed  iiM.Jcr  it,'| 
mBrria;;e  contract  of  their  nidllii-r  her  sluireij 
uii  immoveable  which    formed  p.-ul  (j|  a  oomf 


W-l 


XII.   Power  of  Hi'sdand  rxDKB, 

300.  As  long  as  there  is  no  partition  and  con- 
tinuation of  the  community,  the  husband  sur- 
viving may  validly  hypothecate,  both  as  head  of 
the  community  and "a.s  belonging  lo  him  in  his 
ovn  right,  an  iniiuoveable  wliicli  lia.i  only  been 
mobilized  fur  the  purposes  of  the  communitv. 
Jjalondev.  Purcnt  ii,  Bouihonnnis &  Parent  es 
quid  et  al.,  13  L.  C.  J.  231,  S.  C.  R.  18(J8  ;  1.333 

301.  ButA<'/'?,in  appeal,  that  the  himband  sur- 
viving cannot  hypothecate  during  the  continu- 
ance of  the  community  which  has  not  been 
demanded  by  the  minor  diildren,  their  part  ol 
an  immoveable  which  has  been  mobilized  by  his 
contract  of  marriage,  inasmuch  as  that  part  be- 
comes the  property  of  the  chililren  who  si.,  ■"cd. 
Piirent  et  ,il.  k  Lulowie,  1 J  L.  C.  J.  37.  Q.  H. 
1869. 

302.  To  Bequeath  the  wife's  Share  in  th^  Com-  I 
■>nuitit;/—A.  husband  by  Ins  will  left  the  whole 


..  --        -..,- ....        ^.j         JJ..'         .TIX       HIV       »»iv         »t   H»JIV     I 

of  the  propertv  of  the  coinmunitv  to  the   ijluini  I 
♦  ;*i*    I,:,,   — !■__.    ._.,  ,'.  -  _      * 


!  miiiiity    by   a  ciniise  of  mobili/au.ni.  th,. 

'  siuon  '.vas  conte-ted  on  the  fiioiii,.!  tliaiYj, 
marriage  tjontract  was  not  registered-Z/W./nj 
previous  to  tlie  statute  4  Vic.  c;i],,  :t(i,  j^^, 
tra'..-ferring  or  conveying  propertv  dj,!  ',,01,^ 
.jiiire  to  be  registered,  and  the  opim^iii,,,,  wj; 
therefore  maiiKained.  Nmleau  v.  Ihimmi 
divers,  2  L  C.  R.  190,  S.  (".  lf<52  ;  '.iir.is  y^ 

307.  Where  by  a  contract  of  niarria^'e  * 
husband  gave  to  the  wife  certain  iimiioW 
nroperly  belonging  to  him,  but  biinlencl  wiili'i 
hypothec,  and  neglected  to  register  tin.  marriw 
contract,  and  the  property  was  sni/.eij  and  ,« 
by  the  hyjxithecary  creditor— /Ac/./,  ,)n  th..op» 
sition  of  the  wife,  that  the  want  of  rpgitiranoi 
was  fatal,  and  the  ojipositioii  wan  iUmik 
Aubd  V.  Normand  k  J.iilKiKHieri  ,  '  |V(,/ * 
1..  t\  J.  108,  .S.  C.18(;4;2I13C.  V 

308.  Where  the  petitioner,  a  111  •■  .1  ironiaB, 
asked  to  have  certain  iiiiniovcalilc-s  ilpjiv.rf,] 
over  to  her,  she  being  sepurate  as  to  i)r(.|R>rlvSj 
marriage  contract,  and  the  peliiion  «>» 
tested  on  the  ground  inter  alia  that  tlic  marr© 
contract  was  not  registered— //«■/-/,  ihai  ifc 
marriage  contract  did  not  refjiiuv  lo  lie  «•• 
terod  to  enable  the 'wife  to  l<ec|i  her  |m.)«m 
apail  from  her  husband.  McDiuuilil  n  r'i 
llnnediiit,  4  R.  L.  28-1,  S.  C.  Xs't  ;  1422 1'.  C, 

3l)9.  The   registration  of  a    niarri:ij,'c  conlncl. 


.irt-   1,;  r-^i- --.■-••  "7  -" "■'.'    '"-■..    p.'"ii  I  by  which  an  annual  r.  nt  was  given  ((Ttlicftiiuif 

rt  h  s  son,  sul^ject  to  the  condition  of  p.vyuig  pfamtiif  al  the  death  of  the  liiislmn.l,  »■«,,  y 
J118  wile,  plaiiititl  8  mother,  a  hie  rent  out  oMhe 
proceeds  of  the  property.  The  wife  accepted 
after  the  death  of  the  "husband  the  will  thus 
made,  but  afterward.^  gave  to  the  plaintitf,  by 
deed  of  donation,  portion  of  the  land  so  dividell 
and  transferred  by  the  will.  On  action  brought— 
Held,  reversing  tlie  judgment  of  the  court  lielow, 
that  the  devise  by  the  husband  of  the  wife's 
share  of  the  community  was  valid  against  the 
latter,  who  accepted  th'e  conditions  annexed  to 
puch  devise.  Roy  v.  Gagnun,  3  L.  C.  R.  45, 
Q.  B.  1852;  1293  C.  C. 


I    I- ^■•'        "*'     »..x.     v.^(*,|i    yji         lilt;    IIIJ^I'tllMI,      UH.I    UVM  \ 

j  tantamount   to  an   acceptance  ol  llip  ilimalidi I 

by  the  donee.     C'larlelms  et  ux  v.  t'abill,  •lilil 

\  C.J.  27.  S.  C.  1875. 
1 

XIV.    RE.NUNCIATrON  OF    WllK. 

310.  A  reiuiiiciation  by  a  wife  uf  her  right  of  j 
reprises  and  replacement  in  lavor  nf  h  creiiilotf 
of  the  husband  is  not  a  siirety.-<liin,  iiiiJ  il  [ 
consequently  good.  Armstrimij  v.  fcj/.Ani 
Ihifresnatf  &  The  Trust  &  Lhw  Cm^wiijrfl 
Upper  CaiKula,  9  L.  C.  J.  16,  S,  C.  HlU;  11 
C  0.  ' 


.XIII.  Registration  of. 

30,^.  A  marriage  contract  assigning  a  life  rent 
to  a  wife  must  be  registered  to  preserve  the 
right  of  mortgage  according  to  the  date  of  such 
contract.  Panel  ii  Larue  &  Panet  A  Larue, 
2  L.  C.  R.  b3,  S.  C.  1801;  2113,  2115  &  2116 
C  C.. 

304.  And  held,  in  another  case  in  the  seme 
year,    that    an    heir  claiining  a   share  of  the 


XV.  Reprises  Matrimoniai.k.s. 

311.  Where  in  the  contract  of  iii»rnii|i' !«■ 
tween  the  appellant  and  her  hiisliaml,  there™ 
a  stipulation  of  mobilization  otiill  the  propftl.' 
then  belonging  to  them,  an  well  as  all  li*' 
should  fail  to  them  in  luture,  re-ierviiig  up  lit 
wife,  the  appellant,  the  right  to  retake,  incw 
she  renounced  the  community  at  it*  diesoluliotf 
ikll  that  she  had  brought  into  it,  or  all  thstiiu 


\(iE  CONTHACr,^ 


m 


■tuto   ot    Ins  liillK..,,! 
liavG  luit  ciiiiM,!  41 


n)|Uriy  of  tlie  coiiiiii!ii}iiv  m  |L| 

KilluT  will  !()se  Ills  rank  of  I 

le    real    i-Htiito 

or,   if  lie    111 

'    tiiarrlajie   coiitrai',    tiieHoto'l 

llie  deed   of   parliii,,!,,     r;,,,,)| 
<T.v,  2L.  C.K.H7,S.  (M.-,r    ■ 

the  Collowiiif;  veui',  /„l,l,  (||„  ■ 
image  executed  ln'foiv  llie,iaiiiid 

0  mu-t  liave  lieen    n't'is|f.r,,|  ,, 
aiik   of  the  iiiort<;a"i'  'itc,ii,,| iJl 
K  Fiiriin  &  diterii,  2  \,,{'  \\, 

iiitestation  of  a  ''riMirl.  oi',iniri[,j.| 

1  the  children  i,f  ||„.  il,.!,.,,],,,,  f 
teiiij;  dead,  elaiincil  ii,,,!,.,.  ii.'j 
•act  of  their  tiKillicr  h,.,.  sliareij 
.'  which  fonneil  |kii|  „i  ,1  tj^.l 
liiiise  (if  inohili/.'iiiiiii,  t!if  ,m\ 
ite.-ted  oil  the  j;ii,iiii.|  lUuJ 
let  was  not  regi.-<teic,(-//w,/,ii|j I 
e  (itattite  4    Vic.   cmii.  :iii,  fej,r 

conveying  properly  Hid  wAiA 
gistered,  and  the  o'lipo^iiM  ,J 
-aiiied.  Xailimt  v.  thiinun  A 
R.  l!>(i,S.  C.  1^52;  J(i;)s,'.o. 

by  a  contract  of  niiirna!;c  nJ 
to  the  wife  certain  iininmeafe 
;inj!;  to  him,  hut  hnniiMie,!  ivilliil 
leglected  to  register  tlic  iimriBl 
lie  property  was  sci/cij  ■.m\  M 
:;ary  creditor— //,;/,/. ,,»  lli»opp>| 
fe,  that  the  want  df  rejrisiralM I 

the   opposition   wuh  i\ln\\i}ii 
and  k  Lahonnien    ,    '  il\,ti\ 
C.  1801; '-ill;!  i;.\ 

he  petUioner,  a  ni     ■'  .nvonisid 
certain   iniinovfablcs  deliffreil 

being  sepiuate  as  to  |ir(i|ifrlvii;j 
ict,  and  the  peliiien  HascOB-f 
mnd  inter  alia  that  the  inarriiffj 
ot  registered— //,■/</,  liial  ik'tl 
cl  did  not  refiiiiro  In  bf  rfjiil 
the 'wife  to  kec|i  her  prof«m| 

hnshaiid.  McDoiinhl  in  if  i\ 
-.284,8.  C.  lsT'i;lt22l',C, 
stration  cif  a  niurriiij;c  conlraclj 
iial  T'  nt  was  iiiveii  lo  llio  ftiiiilfl 
eath  of  the  hiishiiiNl,  ivmi )._ 
in  acceptance  ni  llic  ildiialwl 
'harlehuis  el  ux  v.  CnliiU,  Mlf 


lATION  OF    VVilK. 

;iatioi)  by  a  \\'\k  iil'  licr  riglil  of  I 
laoeinent  in  liivnr  nf »  creJilot  j 
Ih  not  a  Miircty.-iliip,  aiiJ  it  f 
k1.  Armslriinij  v.  RuhlmiX 
he  J'ni.st  &  l/dii  Ciiiiijiiiiin  "I  \ 
9L.  C.  J.  16,8.  C.  18W;r' 


Matrimuniai.k.s. 

1  the  contract  of  iiiafrn^i.'  !«• 
mt  and  her  hnsliaiiii,  llicrcifM  I 
nobihzation  01  all  the  properif 
to  then),  iiH   well  m  all  ilm  ' 
leiii  in  Intnre,  reserving  w  11*  j 
nt,  the  right  to  retake,' in  cw  | 
e  coininunity  at  ilii  dissolalioii, 
brougiit  into  it,  or  «ll  llnlw 


IglT    MARRIAGE  CONTRACTS. 


MARRIAGE  CONTRACT.S. 


L„t  of  the  court  heio;v7.;;rti;;''ii;^j:;;'g- 

■be  rcpou  ot  distribution    of   tlie  r^,.,„  ^ 

Icerta'h.  lot  of  land,  the  e^ov  If  ?r  t  •  ^^ 
L  fallen  to  .liea,.pe'llant  a.^l  "^  „im  "f?.r 
iieirlitetime,  with  the  stipulation      mr  i  ; 

L.ol,e.seizedforthe.?eb,:ru?rhusU?r 


illen  to  her  subsequently  by  successlnn   H«       ( 

leaving  the  1,1.,;,,. wr  1  '^  suddenly  1  led 

"•e plain  if' ;";'  t'- ""'^•^■'■^:*'  '''^""^'^ '"  »'■ 

'iantfortlie4;S  no  ilr  '*-'''"i''''  ""^  ''^'*«"- 
been  paid,  an,!  Z  VtU^^k.^^'f'  '"'^'  "-" 

u^ihewiie  unde;;  jud.;;-:^  ^St^-'-S  ^''-'^^''^ttrj^^^^^^^ 

pro(x.rty  could  notclain.  tT e  p  oc?^ HP"/.'!  H'  >  '  ?!  "^  '-''J"^"'^^'  "^  a  .^  co  f u ",  ?'  '^""^  >'"^'-^ 
)f  tlie  lot,  as  agaiDSt  one  who  had  ?oa,t  1       ^''^ '  "'^  ^''''' '"'  "'^^  ^vife  beconWn  ^'""'"e  *''''"' 

.  the  hushan.l    to   builil    tl  ereo?      1    "°"7  i  *''*'  "''  '"^'>'  lu.shan  J-//^  /  '°  "',?  "'I'ver.<al  lega- 

k  Trust  and  Loan  ConJaZllLc'l  t*  *"'"'  "'  "'^'  '-•°"«  below  \^.:t^'■'r"*^^''•^i•'>l'- 
,B.  18(i0.  ^"  ^'  ^'  ^-  ^'  «•  ^    "Ot   run  between  .nan  a  ,',!  u^i  •  '"^''r'=,'''l'"on  di.l 

312.  Action  was  brought  bv  a  mftr,.;»-j  ""''  "'■'"?-  a"ci  that  no    L      ■  "''"'''  '""''  '"•'' 

iio  had  obtained  sepamtion    o^     ".    T"'^M  ^J^'l'"''''' ^"'ce  the  d^^^^  ''»'!   I^eer,. 

Hara.io„ofaliypotLcS.e"JbyTr"arh^^ 

llpnsesmatnmontales  under    her  jWnent  of       '^iV,-  v  '""''  ^-'•^  '^  ^-'-l  <'  C  '"  '' 

iaiiio  married  wcni.an  can' becmnf  '  '^''-  "^'^'  I  ^'='*'^*-  '"^"l''  'o  the  vtfe  a       *^°"^'''<''f'H'^  '>fthe 

fer  hu.4,a„d,  nor  incur  a.^^espot  b  Ihy^a  n^    '"  ""''  '''^'-     ^^  &  1 1  "'^  c'c  """'-■'^"  --- 

lllier  quality  than   as  common    is  .„  ^  •  ' 

Lher  husband  for  the  K.  ob  ^XT'o!: 

ligagenient.s  contracted  bv  the  bus  Sn )  /i7 

Lr  marriage  or  durin,,  the  n,a  Sge '^aSdail 

l^gagements, CO  contracted  in   violation  of  such 


XVr.  Hi';ht,sofWifeit.vi,er. 


;^2(),  The  liiisband  had  in   liis 
rtheless,  does  not  nrevent  ti,„  .."p,V__""    t'""  aii.,,uiit-//^/,/    ,i,„V  .r  "'"'':i    "P  ''^  a  cer- 


^;;:venhele;s;d;^^™„-';^vcdd;^ha 
|e  liu-band.    i?o«,/rm  ^F  ^f "  :^  ^tr        ''•I 

BiJ::;?t:ir;?^i?^„£"-^eex- 


-r-/^^^:  ti.;tVhr';:^L 


claimlbrala.4rainom,'<H     '    '"'^^  '^'^"''1    "Ot 

ioceswh  e  the  wife  -^..''^      j  V  *■  ch  circutn- 

lesuccewrof  he  hu  U  "  «'':"«^"«"/f«  froni 
inv  yearsf^on  tl  e  .h'"^  '*''-''  ""^  '«P«e  of 
l-  )       iioni   the  judgment  of  separation. 


Viliidt:S,ed'''""°''''"''>"«l-n^l 

J  i^  ;lebt..  etc,   dll\ot  eit  'r*=''  °/  W"« 
rli  claim  for  /■^pr/J.    ij;  •    "  ?o"f>'*'ion  of 

V'l-  .Action  arose  oiit  r,p  „  •    1 

J.™>  <;e.  «,y,  e/,/    6,v;  ,^  •I'l'lgment  of  sepa- 


ISO.S  ;  1312 


275,8. 

P^Ju'licial  separndon  of  procerfv  u  '  .     . 

r,"'«lco,isidc.,.a,l,    l"'*^''    I'ot'i   being  the 
''''•->abl,.hiig\    '.P;,7'r'-'.v.H'|'^   .-xp^rtise 

'""""^^-'^'^"'yf^u';;iri;w^xi;;: 


-tl>e  dis,solution  of  "^   ■"  "''""'  '1'^ 

!'-  new  rurnitnr    in  pla  e  o'f  lli'u'"'"""  ''"'"^''^ 

J^S^^'-So7~^--''^^^ 
??i8^'---«'v"^aSTiltS. 

l>er  contract  of     a  Ha.e    or  '.l''''V'V'  1  '^  ""  ^-■ 

oo,n;.,t,ii,,y.  jjj:::::i:i:ts:irt^-tt 

he?ti;:S;Ion?Zj"  cotnniunity  witJ 
8e.«sioii  of  Mroherll,p[^     •'*''"''"'  P^rty  in  pos- 

l)eiad,.„,t  t^^^R   I     ,;V'^'ll"';,    'V»^/«"-   V. 

C.  C.        "'"•'•'   «•  J-  105,  S.  V.  1874^  1298 

peJi^ti;;;  suidui;:^!',:':;'  '--'^-e of sud.  pro. 
:  'ii^Holutioii  o  t  e  al  ^^  ,7;i  l^''">f^«ction  forlhe 
:  P»''^'i'"^''moMevoi  ac,'o     t    n  ■'''■^'""•'r"  '^'"""' 

;broSi.t1/:;';:^;i:;^on^f't."''r".^''^'' ''-'-'  - 

|part...i,t.stb/[;^°2ff^l-';-'--^;;;^ilti.. 
XVir.  .S.u.f; 

pi;itTv. 


BVWlFE    SlifAKATK     ASTOpI,,^ 


^oi!ftT''r'';*r',"^  separate  us 
a.l  ,u  i„  noveable  t,o  a  creditor 
ya.hl.   the  coMsideratioii   bein.',  as  ■ 


''eed,ihe«uniofiti 
00 


.■"•III). 


to  pro|)frtf 
of  licr  hiis- 
lated   in  the 


I  I    ' 


-It 


paid  liefore  tiie  e.xecutiw 


I:  f 
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of  the  said  sale,  but  it  was  proved  that  the  real 
Kiniiideration  was  f,  discharge  given  to  the  hus- 
liiiiid  for  that  amount  bv  the  purchaser,  and  ac- 
tion was  afterwanls  brought  by  the  wite  to 
annul  the  na\e—Held,  that  the  obligation  con- 
tiacled  by  the  wife,  being  for  the  debts  of  lier 
husband,  that  ihe  sale  was  null  and  must  be  set 
aside.  Walker  eivir.  v.  Crebassa,  9  L.  C.  J.  58, 
S.  C.  R.  ISOo;  1301  C  C. 

XVIII.  Separation  of  Debts. 

327.  Where  the  husband,  whose  property  has 
lien  seized  for  the  debts  of  his  wife,  opposed  the 
teizure  on  the  ground  that  by  their  marriage 
vi'ntrnct  there  was  stipulation  of  separation  of 
debts  between  tluin, and  the plaintitf replied  that 
<iii  inventory  of  the  property  of  the  wife  at  the 
iniieof  ihe  marriage  was  produced,  iind  that,  con- 
sequently, he  hud  no  opportunity  of  knowing 
what  boUinged  to  the  wife  and  what  to  the  hur^- 
band — Jliild,  that  tlie  answer  was  good,  atid  that 
liie  claiL-ieof  separation  of  debts  had  no  eti'ect,  as 
regfirds  the  creditors  of  the  wife,  so  lonj^  as  no  in- 
Vtotory  of  the  property  of  the  wife  was  produced. 
'^fcBmn  V.  Deliartzc'h  &  DeBartzch  ef  al.  ik 
Dmmmowl,  5  L.  C.  J.  150,  S.  C.  18G1  ;  1390 
t.C. 

XIX.  StPARATios  OF  Property. 

328.  In  a  suit  against  a  married  woman  as  in 
sommunity  \^\\\  her  Imsbaiid,  to  which  she  op- 
posed a  copy  of  a  judgment,  duly  registered, 
granting  her  ucie  of  her  renunciation  of  the  com- 
munity, anti  ooixiemning  lier  husband  to  the 
co.sts  of  a  judgmenlof  separation  of  property, 
and  the  plamtilf replied  that  this  did  not  amount 
Vo  an  esectkjwu  qf  the  judgment  of  sepuriiion, 
and  that  the  defendant  was  still  liable— //I/'/, 
to  be  a  valid  execution,  and  judgment  went  ac- 
cordingly. S^t(cal  V.  '^ahelle  etah,  1  L.  C.  J. 
273,  S.  i;.  1^5^;   1312  &  1313  C.  C. 

329.  Where  the  wife  of  the  defendant,  whose 
property  was  under  seizure,  tiled  an  opposition 
ufin  (1(1  dintrairc  on  the  groiuid  that  she  was 
separate  as  to  property  frmn  her  husliatid  by 
aiarriage  contract,  and  that  the  things-  seized 
belonged  to  her — Held,  that  to  support  such  a 
pretension  she  nmst  have  stipulated  in  her  mar- 
riage contract  for  tlie  management  and  admin- 
istrati(  111  other  own  propcrtv.  WilsdHX-  l\i.rr 
seau  6:  .i'(/H«/'</,  1  L.  C.J.  165,  S.  C.  1^57  ;  1422 
C.C. 

'530.  Where  a  wife,  who  had  been  married  in 
Toronto  without  contract  of  marriage,  but  after- 
wards came  to  reside  with  her  husband  in  Lower 
Canadii,  brought  action  lor  separation  ofproper- 
ty — Held,  that  altliough  there  was  no  commu- 
nity of  ]jroperty  between  parties  married  in  L'p- 
per  Canada,  yet  the  wife  was  entitled  to  an  action 
m  separation  of  property  by  reason  of  the  insol- 
vency of  iier  huslianil  alter  their  removal  to 
Jjower  (Canada.  Swectdjijdc  &  GwiU,  7  L.C.J. 
U)(i<t  13  L.  (;.  R.  107,  .S.  C.  \nij'L 

331.  And  where  the  iilamtifi"  was  unable  to 
execute  his  ju'.lgment  against  thedefetidunt,  isi 
consequence  of  the  projierty  of  the  latter  having 
been  sold  in  pur«tiance  of  a  judgment  of  separa- 
tion of  property  between  him  and  his  wife,  and 
She  plaintiff  .  "rved  an  attachment  in  garnish- 
aient  on  tlie  wife,  and  contested  her  declaration, 
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that  she  had  nothing  belonging  to  ami  f„;.\ 
nothing  to  her  husband,  on  the  grunml  that'!; 
owed  him  the  value  of  imi)rovement«  maltiv 
him  on  property  retaken  by  the  wifi^  alitn!'. 
separation  as  her  r(>prises  vudrixKjninks^  k\ 
proof  was  made  that  such  improvcineiits  wi-tf 
really  of  a  value  greater  than  the  aniniiui  •• 
plaintiff's  claim,  the  attachment  was /if /,/ ;„„: 
and  the  wife  condemned  to  pay  tne  iiliiiutijjji 
demand  with  interest  and  costs.  Jioiiire  v.  fr,. 
deau  &  Fontaine,  8  L.  C.  J.  135,  S.  C.  I^]) 
1304  <!lc  1315  C.  C. 

332.  When  a  wife  who  accepts  the  cominuniit  I 
obtains  n.  judgment  for  separation  of  proftr'r, 
this  judgment  may  be  executeil  vohiutimivi!  I 
the  parties,  unless  an  expert  is  itciiiireJ  lon'iat'.  I 
an  inventory;  in  which  ci»-e  as  soon  aMiij 
ventory  is  made  the  juiigiueiu  uf  tfijaraiu  I 
will  lie  validly  executed  by  the  pavmtnt  iii!i,» 
wife  of  her  siiare  in  the  comnnniitv.  IMni\ 
V.  CoiKihlaii.  1(>  L.  C.  J  10,".,  S.  C'^^Tl  '!"  i 
C   C.         _ 

333.  A  judgment  in  separation  oftliepn-l 
perty  of  consorts,  obtained  in  a  district  oiIih  f 
tlia,i  that  in  which  the  domicile  of  the  liu-tel| 
is  situated,  is  an  absolute  nullity,  ami  cai,!., 
etf'ect  liie  dissolution  of  conniniuiiy  oliirow;! 
existing  between  the  consorts.  .Vo'/Zei/c  v.  {)■.>  J 
don  et  vir.,6  H.  L.  105,  S.  C.  1-74  ;  ;j.j  C,  i  .'p| 


XX.     SrRKTVSUIP     OF 

Matiu.moni.vi.ks, 


WiKi:, 


Ihnii 


334.  A  wife  who  undertakes  uitli  lier  ij'ii'l 
band,  such  husband  being  a  trailer,  U'tuiafJllil 
C(ai(i(>n  .s(;/((/(()/\' of  a  trader  in  ,-o  larasjiidl 
undertaking  concerns  liiv  inide.aml  witlioiillKI 
necessity  that  the  name  by  whirh  p|ie?gWsi;l 
herself  should  exjiress  S(jUilariti.  or  tlit  !*;[ 
that  she  is  authorizeil  bv  her  hu^hami.  fei 
k  Green,  1  Rev.  de  Leg!  HtJ,  (l  13.  \i6:\'4 
C.  C. 

335.  A  married  woman  can  oblige  LeNil 
for  or  with  her  husband  only  a-  IjeingconniC'.l 
as  to  property,  and  in  the  ca.-i'  fubiinliell 
where  the  wife  obtained  seiaraiinn  oi  |.iropf'n 
subsequent  to  the  Biiretvshi|i  cniered  iiiio  V\ 
before  action  brought— 7/(7</,  to  I*  :mii  m 
void.  Jodoiii  v.  Diit'resiic  el  «,).•,  o  L,  C, 
189,  S.  C.  I^i53;   1301  C.  C. 

336.  Action  was  brought  en  tivo  iioBril 
obligations  signed  by  a  wilV  ,-t'|iai'ate  iiMo  ftjl 
perty,  in  whicli  she  acknowle.lgt'l  iior-ei.'yi 
sonally  indebted  to  the  plaintill— 7/(M. ivii'T 
iiig  the  judgment  of  the  court  lu'low,  tiiai:iiii| 
competent  for  her  U  ;ilead  an^l  prove  liy  vertd 
testimony  that  the  statenieiii  of  iiiJtUw::** 
contained  in  the  obligation  wa"  IiiIm',  aiiJ  lUj 
on  the  contrary,  it  wif  the  lJn^llaml  wiw 
really  indebted,  and  that  she  wa<  iiierch'EJ 
security,  on  the  ground  that  suuli  coulrac!;  iij 
in  violation  of  the  law  of  the  laml.  .Vrm'' ' 
Fournier  et  dr.,  4L.  C.  J.  ")1  <\:  9L.  (.'.K-; 
Q.  H.,  A:  2  L.  C.  J.  305.  8.  C.  lf.O'J.;  Kidl  t' C  | 

337.  Where  the  wife  during  niarnst'e  r 
nounced  her  livpothec  on  the  nropf rt.v ol 
husband  for  tlie  payment  of  a  liff  reiiitokj 
stipulated  by  her  niarriage  contract-«(".'t 
an  opposition  l)y  the  transferee  of  .-udi  iii'f'f?J 
that  the  renunciation  was  imll  a*  m™"' 
violation  of  4  Vic.cajj.  30,  iiii.l  a-'  bein'inJ« 
ly  a  suretyship  for  the  husbaiiJ.   A"""''' 
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lotliing  belonging  to  ami  oiv-i 
lusbaiid,  on  tlie  groninl  thaiaj 
aine  of  iniiiruvement-  lua.kl^ 
!  retaken    by  the   wife  ■itttr|i 
er   reprises   matriiiiuniuk!,  ai.l  < 
•  tluit   such  ini]>rovc]iieiiis'nfrf  | 
le  greater  than   the  aiii(,iii,t  ,• 
,  the  attachment  was /(»/,/ «„, 
ndenined  to  pay  tiic  plaimiji;: 
terewt  and  costi-.     Jtoulre  v  fr,. 
le,  8  L.  C.  J.  135,  S,  C  W,i 
C. 

wife  who  accepts  the  coniimu, ; 
nent  for  separation  of  pro[*r'r' 
may  be  executed  voluMtarilviV  I 
psi- an  expert  is  rtijiiirfd  ioimk-J 
1  wliicli   caife  as  soon  aMi 
c  the  jndirment     of  ecpara;!. ;  I 
executed  by  the  piiymeni  tifiiJ 
ire  in  the  coniniunit'v.    IMlnii 

1  f..  r,  J,  in:,,  s,  ('"'sro  i,:; 

nent  in  separation  ofthef>| 
-ts,  obtained  in  a  .listrict  olU; 
licii  tlie  domicile  of  tlif  lin-[aj| 
■in  absolute  niillity.  aiij  caw,,;! 
ution  of  coniniiniity  ol  proK!: 
n  tlie  consorts.  .Vo/Zeio-v,  ji.,»  j 
.  L.  105,  S,  C.  1-71;,%C,  i.P 


i-siiip    OF    AViKi:, 


wm 


who   uridertakcs  wiih  lierijii>'| 
banii  being  a  trader,  bauiiitsil 
(?re  of  a  trader  in   so  larasjiicll 
incerns  hiv  trade,  ami  wjtlioul lii I 
the  name  by  whirii  she  .*ijtiiaii| 

e.x|>ress  suU'larilt.  or  tlit  kl 
horized  bv  her  husbaiiil.  fcT 
r.  de  Leg.  Hij,  (^.  B.  It-loiKf 

ried  woman  can  uUige  k^sj 
■  husband  only  as  being comiBl 
,  and  in  the  case  fubinillfil 
'  obtained  separatioi)  of  ^'rope.irl 
the  guretvshiii  filtered  iiiio  III 
irought— 7/r/i/.  to  be  null  ml 
V.  Dut'rcniic  d  HX:  0  L,  C,l| 

I  ;    1301  C.  ('. 

was  brought  on  two  soai'M 
ried  by  a  wife  sr|iamie  aMOftC 
1  she  acliiiouledgt'l  lier;ei:'|tf| 
■d  to  the  plaiiitill— y/tW.  cuiiKf 
'lit  of  the  Court  I'elow,  tiialiuif 
her  t'  iilead  and  [iruve  hv  vfrt 
t  the  statement  of  iiidebirJa 
le  obligation  was  lalse,  anJ  iim 
V,  it  \vas  the  husliaiid  wIk  Ml 
I'l,  and  that  she  was  nm\;if 
e  groiiiiil  that  sncli  coiitraoi- il 
the  lawol'  the  laud.  .Vifd''''l 
.■.,.11..  CJ.oKt  OLCH'i 
:.  J.305.  S.  C.lfylllWt.C 

the  wife  during  marrage  r 
ivpothec  on  the  iifuperiv  ol  l.« 
lie  payment  of  a  life  rMttcwJ 
lier  uiarriage  co:iiraci-^W'''T 
by  the  transferee  of  siiohlite;*i| 
nciation  was  mill  a^  m 
Vic.cap.30,  andasbeinjinJw 
ip  for  the  husband,   mm 
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I^urmer^  liioet,  3  L.  C.  J.  234,  S.  C.  1859  ;j 

;as   Where  a  joint  and   several  action   was 
rought  on  a  promissory  note  signed  by  hi' 
Uml  and  wde,  and  the  latter  plea,ied  that   "he 
.a,,  separate  as  to  property  from   her  1    .^aud 

V,c  can.;iO  .s^ec  36,  the^ife^^d  S  be  tety 
forberhnahand,  and  the  action  with  rlrlTl 
lier  must,   therelore,  be  di..missed.    starr  t 

Umpam  d  ux.,  5  L.  C.  J.  47,  S.  C.  1860  , Tso/ 

339.  Action  was  brought  against  a  husband 
.  and  wife  jointly  and  severally  for  £500.  a"nou°u 

[  miii,  that  as  the  \vife  was  separate  as  to  nro- 
^l'v.ty,andasthe  money  was  (borrowed  Ke 
!  cv.,,  truetioi,  of  a  house  belonging   to  the   1.! 

I  Q.Tmi.  ^'^'^'^^'y^'^'^rd,  12  L.  C.  J.  178, 

340.  On  the    contestation   of  an  attachment 

j     ureiiulginent  agam.st  the   defendant-S 

tMt  au  obligation  enterod   into   by  a   miS 

oiiian  separate  as  to  property,  fo^  a  deb     iue 

trrin:^:Lrsrs^ 

oil   Ihe husband  of  thedefendant.as  .securitv 
.     andcuntrHn' to  public  order  mf,    'poliov 
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&5>'nSK^if''--oun..-5..., 

'he  court  c'onsXed  there  tf^  ^^''^^  >'«.'  -« 
neglect  of  dutv    an?)  «,,  .  •   ^^n  manifest 

tl'e%lai„titrs -account  T  ."'."^  "•';«^g"laritie8  in 
nevertheless  jttZi'  and  7 /^'f'^^S^  ^»« 
entitled  to  wages  bev'nd  n  a''^  ^^  ^"^  ^ot 
^^"ebster  v.  The  Trn} iK^'^^f  of  dismissal. 
Canada  I  L.  ^J.  ^:i  c^/g    ^-W    of 

alleged '^i^,?lt'he;7^'^'  ^^"^  '^^  ^275. 
"alary  by  the  deceas^  nT  T'^^'l  °^  '^"ges  or 
were  the  heir8_^!;,ri;  °  "''"'?> '»'« 'iefeudanta 

\<-it^ortlX:  f''''^''\  '•"    s'^ch  case  the 

i-i'ten  engrgecrbv^h;""'^'""''^  '^'^^'^  -''O 
beeudismissed  as  b.al  T'"'"'  'f'"^  ^'''o  I'ad 
cause-7/eWr  'ht  e  I'l  |  r"'""^  '^"'"'^'^"^ 
wages  accrued    und  r    r  ^'■'"=  '*""^"    ^r 

the' time  he  was  out  nf"  ''"P8''"e»t  during 
Praving  as  in  an   aotln  f    "?-""""'  ^'"'°"° 

%^64r-'>"  ^^^!^tm^  ^-"«' 

«ee  lej;:,."?^.'  'l-t  the  master  ha.;  asked  to 
ingl"m  wilf  ''ttn'"''"'''''""'^  before  leav- 

liave  consented  to  fhptl.i'        "''^  servant 
II.  Appuentic'es. 

afS' thV'eSl^ro?;?  ^^^"«««  '"  -"^ke  up 
lo.^t  tiv   him'  lurim.  i     '^  c™"-act,   the  time 


III.  Desertion  OF  Service. 


-''lARlIKI.      W0.MKX-.9e.       TON 
«OiiT,s,        MAlUtlAGE  Avn 
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3lA.^TEr;  AND  SERVANT. 

i.  .VnuN- „v  SKHv.uvr,  342-346. 
■ .  n'Kt.vricts,  347. 

'•'^SK,n,oNoi.'SE.,v,rK.3JS-3:i2. 
.,l^'m..v,,,.xC.»,sfsoK.3o.i!     ^^"^"' 

-VIU.HTS0K.S,-:,UA.ST,363 
'■  •HliO.V  liV  .SL-fiVAM. 

pyiCS:;;;^-'-^-  the  ground  Of 
h'''^Pla.utitfh.|fc;!;^l!;'5i-£eaded 


'i"??-i.t^:;:ar:l'^''"""^"'''-'«> 

'"on.l,,  uitho,  us  'cans  h;''''''"''^i''  '^''  "'« 
|"'i'l  for  anv  portim,  ot    t  ".''  '''-'''  "^  '^e 

I'ave  expired'^    V  's  "'SJ"^""'  "inch  may 

<'■  (^  i«72  '■■  ^'■'"'"'  *  ii-  I^'  3«, 

>.<S;  ;i^i,,:ti„^ --nt  quits  -"-nt 

ofaiivwa-es  due  t  .  .f,  '  '  '^/""PPn.sation 
-•«- in  Joiis.  :ii  i'-;-^  - -1'  1.0  n,ay 
'e  estimated  bv  the  ii  d'-  ,,;  '''^i"ages  may 
'"•wt  luss.  lb,    ""••'"''='■  "illiout  even  proof  of 

mSr-l.;^;^:'';L;t^'™  the  employ  Of  his 

"■"^■ii  i'evv:s?;i^:,!-i:'rte ,!',:, '"••''  f^^ 

'•'■"■l.v  earned.     S\,.l,n,\     %?:,."''  'i'^Ses 

ofr-i;o^th'r:::;^,^';;re:t^"r''  ,'''-,'^' '-«'°" 

on'l  o(  the  montf  w     out  f I.       '  'T  '*'?'"'^  "'« 
Hent    and   wit  k,  t      ,p      s     i   '^'".P'"Jer-,s  con- 

.«e«ev.yJrr7^c.T?i,rti87?r""- 
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IV.  Dismissal  of  Servakt. 

353.  In  an  action  by  a  servant  against  his 
master  for  wages  up  to  the  time  of  tin-  in.^titu- 
tion  of  tiie  action— i/eii/,  tliat  wlicre  tlie  ser- 
vant had  refused  to  obey  a  lawful  order  of  tlie 
niastei,and  bad  been  dismissed  in  coiise'iiuiu'e, 
that  he  could  only  recovei  wuges  it  liutcofdi.-- 


charge,  notwitbstaiiding  proof  of  (ire^vious  uni- 
form good  conduct.  Ilastie  ii  Murlund,  2 
L.  C.  J^  277,  S.  C.  1858. 


354.  In  an  action  by  a  clerk  for  u  numtli's 
wages,  under  a  yearly  eiigagemenl.  wliicn  lind 
accrued  subseqiienlly  to  bis  dismiswal— i/</W, 
that  the  meruliant  was  juntified  in  (bsmissing 
before  the  termination  of  the  engagomunt  for 
breach  of  duty  or  discipline,  where  h>'  liftd 
absented  lumselt  without  leave  loi  uaii  an  liour, 
and  that  the  clerk  in  such  ca.^e  could  not  recover 
salary   accrued    .-ubsequently   to   his  dismissal, 

.l'i'l;)rii  ti' Ihf  uni'i;ii         '^  ,''' '  i^  " 'i-V 

Charbonneau  v.  BenjMvin,  2  L.  C.  J.  103,  C.  C. 
1858.  ,    , 

365.  A^  servant  enga.ired  by  verbal  or  written 
contract,  and  dismissed'  without  cause,  is  entitled 
to  wuge.'<  for  the  rest  oi  tlie  term  for  which  he 
'vas  engaged,  and  the  value  of  his  but-.d  and 
lodging  for  the  same  period.  Foi  tier  v.AlUison, 
2  Rev.  de  Leg.  208,  K.  B.  1811. 

V.  Evidences  in  Cases  of. 

350.  In  an  action  for  salary  by  a  domestic, 
the  court  niav,  in  the  absence  of  written  proof, 
accept  the  declaration  of  the  master  as  evidence 
of  the  circumstances.  Cyr  &  Cadceux,  " 
L.C.J.  173,  C.C.  1873;  1609  C.  C. 
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367.  A  servant  brought  action  for  wage.-*,  and 
the  nia.-^ter  ^etupthe  incapacity  of  the -i;<rviint. 
by  which  a  .luantity  of  material  mtniste  i  to  the 
latter  to  maiMit':u'tu"ie  was  s|)oiled,  an'  M'-o.-rd 
also  an  otter  by  him  cf  the  iiiat(  rial  destroyed, 
with  an  amount  oi  money  to  make  up  the  bal- 
ance of  wages  dm'— Held,  that  such  otter  v,as 
sufficient,  especially  as  the  servant  had  in  part 
acknowledged  his  incapacity  by  the  acceptance 
of  the  money .     Dansereau  et  al.  v.  Jame^ 


es  ct  al., 


ot  the  money 

4R.  L.  387,C.  C.  1872. 

VII.  LiAuii  iTV  OF  Master. 

358.  In  an  action  by  an  engine  driver  against 
thefJrand  Trunk  Railway  Comiiany  for  injury 
—lli'ld,  that  a  servant  haa  no  action  ol  damages 
asriiinst  hi-  emplnver  for  any  injurv  he  may 
have  Hustaiiied  through  the  neglect  of  his  IcUow- 
pervants  FiilUr  v.  Tlie  (Ivaud  Trunk  Railway 
Compa,,'/,  1  L.  C.  L.  J.  00,  S.  C.  R.  1^05. 

351).  And  in  an  action  of  damages  liy  a  brake- 
man,  formerlv  of  tlietirand  Trunk  Railway  ('om- 
jianv,  lor  iiijurv  receivcl  while  in  their  employ  — 
JJeld,  that  iiii  employee ofa  railway  companylms 
no  actio.i  against  the  company  for  duiuages, 
where  t...  iiijurv  was  caused  by  the  neglect  of  a 
fallow  s<rv;,lit,"«liilt-  b-'tli  an' act  in.-  in  pursu- 
ance '  I  II  <•'  mmon  emiiloyment.  JliurdeuiiAi  1/ie 
Gniii'l  T'li  I  h'ailway  Co/niKiny,'!  L.  C  1.  J. 
180,  S.  C.  1800.  .   . 

jiiO.  .\ii  .  i,,,.iovee,    injured  while  about  the 
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business  for  which  he  was  engaged,  may  recover 
from  thej  master  or  not,  according  to  circuiu. 
stances.  Gagnon  v.  Forsyth,  5  K.  L.  22:, 
S.  C.  1873. 

VIII.  LiABiLiiY  OF  Servant. 

361.  Except  for  good  and  valid  reason.^,  ao 
eniplovee  is  subject  to  the  rules  publicly  jiostel 
up  in  "a  factory  for  the  administratijii  uf  tlie 
allairs  of  the  establishment,  and  is  saljuctais.) 
to  a  rule  atatinf;  that  every  employei'  wkc 
leaves  bis  employ  during  the  cour.-ie  ei'iiie 
week,  without  giving  eight  days'  notice,  mi 
lose  any  money  which  may  be  due  tliem, 
Martineau  v.  Fontaine  &  Angers  el  al..  i  R.  L 
74,  C.  C.  1872. 

IX.  Marriage  o;  Servant. 

362.  The  marriage  of  a  servant  during  y 
term  of  service  justifies  the  master  in  ili^misiiD; 
her.  Mairston  v.  Burstall,  1  Q.  L.  R.  oK  }■ 
4  R.  L.  080,  C.  C.  1873. 

X.  RifiHTs  OF  Servants. 

363.  In  an  action  by  a  servant  lor  wage-ia 
which  the  master  pleaded  that  the  iikinlitile:^ 
his  employ  prior  to  the  expiration  nf  the  lerin 
of  service — Held,  that  the  plea  coiiM  not  (* 
maintained,  as  the  defendant  had  not  provc-il,  or 
even  alleged,  that  he  had  sustained  aiiyilani- 
age.  Bilodeau  v.  Sylvuin,  4  L.  C.  It.  2ti.  S.  C. 
1853. 

XI.  Yearly  Hiring. 

304.  In  an   action    for  the  amount  of  tliree 
months'  salary,   under  a  contract  which  idp 
lated    that  the   remuneration    ol   the  j.iainii 
wbould  beat  the  rate  of  £300  per  aiinuiii-i/t/i, 
that  this  did  not  constitute  a   hirin;;  fur  ayear, 
and  that   such  a  contract   was  deterniiiial'ieai  [ 
the  option   of  either   party.     LcitiKinw  ThtfJ.  I 
Lawrence    &    Atlantic    liaihcai/   C'liiqi'Wj.  i\ 
L.  C.  R.  91,8.  C.  1853. 
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^'  ^"''-  "^  Sale  of  Vessel. 

«i«ter-i,^\!:e';,°;;(|;f^of  a  «hip  of  which  the  re- 
■•fa'^fer,  i.  nevmhele-"  a  h  n'"^^'''''?"''^'''  '^'""'e 
'Statute  20  Geo.  II  can  fin  •  "(r  '"'"  ""'^^'-  ">« 
dreau,  2  Rev.  .le  I  k^  ?i  ^'  „  ^V^^''"'"^  ^•-  Sou- 
3".  The  re^U:;^;,;f''^'B.lai2;  2359  C.C. 

""''^T  circun,,.ta„ce  utip.;  'P  ^"''■ss  ..he  be 
caption  to  the  .'eneru  ,  'n  '  constitute  an  ex- 
Act,.,  an,l  iCin  facr:l'  ."'■'"°?'^  '^'""'e  registry 
■stances  they  , ,     t  b^    .  n      i',""','"  '"'^''  <^ir';""i^ 

"3S''f'"'^«--'e'i:s'fett''i.,f'-- 

"if't  to  aiK-ilu'r ter    ,r^r  '••^  ^1"'  an  endorse- 
IL  B0TT0.MRV. 


MERCHANT. 


I.  fl'iio  IS. 


It-  P,'<'<'™"'e>- of  an  inland  billofexchan. 
&  fO'l  l>-i'-  a  merchant,  and  a  car  k.  n  i  P 
i;^  "lion  a,jiulj.ment  on  such  Im^  k    ^  ^'  ^^ 


«ervices  of  the^sl  J    ,i^„":'^''»f  f.  "'fie  for  the 

provided  theyare  made  w  h'?I'  '"'^^^  ''^  ^'^''i 
'"'at  such  Xfi  shairtgi'vf  lC"'"*''>"^'"g 
««^ct;i  ,J^,:  "^^.^ri^'-Jty   of   tbe  'b^^^ 

,;anced  before  an    inte  ve„  it  vn"""'^   ^'''  «''■ 

for  a,lvances  necess.a -v  for  ,  =      ^"^f'    ""g'^'^n 

|-ea,..icomp,eteth:^Ji:,^;:;-;^^to^«^ 

'''ifcS^S^-e"-^^be  proved. 


or  that  other  ere,  if  .  ■  ,  ?' °°""«'°"  be  prove 
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!■  Bill  of  Sale  of  Vessel,  366-368 
,    1.  BoTToiiRY,  369-372 

;      I.  t»EVUIION  FROM  VOVAGE,  373-375 
:     .^■HYPOTHECATION  OF  VessEI  s    •■ITft 

j  j.i.ifN  FOR  Advances,  377.       '^^- 
^'■r  ■'supplies,  378. 

j  •  ,  •;;*"'"^  0^'  THE  VovAOE,  .382   383 
WlhO«xKR,sHiPOF  Vessel,  384 
l\r«,v,LE(iE  OP  Pilot,  .385 
y;  "'^'■^tiation  of  Vessels  386-388 

i^.ta  or  Owners,  389  ^^^' 

[.ill.  SEA.ME.V. 

Mmnces  to,  390. 

■j[<>'lfs  of  Agreement  wm    391   -jQi 
*"«[''«"  of,  395,  396.         '  "^^'-394. 
mchurge  nf  397-402. 
^""fffH,  40.3. 

%*'«<,  404-406.         ■' 
|v,74'5'-/.«7-.427. 

I^J.Seizbkk  OF  Vessels,  428 

3f/T»o/,429. 

'^^■iS«i.INATI0NOFVoVAGE,430. 


I".  Deviation  from  Vovage. 


t 


I  ^•o>'aVefro;,7[im\''s7ated"rflfpcr "'''''''"  '°  "'« 
occasioned  by  a  ret  ,^^^^,1''^ "'"??'"«  articles, 

\lleld,   that  the  en.!.^"eme  f  P?"  ^^  Quebec-' 
terminated,  as  there  vr^.H  **  seaman  waa 

"act ;  and  a'n  ap^  to d.e  „"  ''?■  ',"''«'«"''g  ^on- 
mirality,  ailes  ,,,;  a  «„k  -".'"^'"^^'ction  of  the  Ad- 
Mercha^n't  .S S  L  ActTfT^?;""'"-^  ""'^''''  ^l^^ 
enacts  (hat  no  seama  1  w I,  ,  ,  '  "'•  ''*'''  "''"^h 
voyage  or  enga-rement  ,v  In.  •  ^''^"^^'^  '""r  any 
"'e  United  ifitifdo,  V  nUt'lpI '?  '''"'"'""'e  ia 
;^;;"r.  abr--ad.  was  overruled  ri/rr  '"  '"'3' 
|l29:;^i6.^«^'^-^-^!«^^C^V:^/ca? 
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ihc  plaintiff  having  a  large  quantity  of  fish  on 
board,  of  which  he  alleged  he  had  lost  the  sale 
in  ccnseauence  of  such  deviation  —Held,  that  it 
was  the  duty  of  sbipmaetera  to  aid  and  assist 
ships  in  distress  at  sea,  and  for  that  purpose  a 
vessel  mav  go  out  of  her  regular  course,  and  it  is 
not  consiclered  a  deviation  ;  but  having  secured 
those  on  board,  the  shipmaster  has  no  right  to 
risk  his  own  freight  to  render  salvage  services 
to  another.  Tarr  et  ah  v.  Desjardins,  13  L.C.B. 
394,  S.  C.  1863;  2426  C.  C 

375.  And  held,  also,  that  is.  such  an  action 
the  shipmaster  could  no',  set  up  as  an  answer 
the  possibility  of  lose  if  his  wrongful  act  had  not 
been  done.     lb. 

IV.  Hypothecation  of  Vessels. 

376.  On  an  intervention  by  the  appellant,  who 
had  advanced  money  on  two  new  vessels  under 
an  agreement  to  that  ettect,  and  who  claimed 
ownership  in  them  under  the  Act  for  the  en- 
couragement of  shipbuilding — Held,  that  if  tiie 
advancer  stipulated  only  for  the  hypothecation 
of  the  vessel  in  his  favor,  and  not  that  it  was  to 
be  his  property,  the  register  cannot  be  granted 
to  him  or  to  the  assignee  of  his  rights-  and  if  the 
register  be  obtained  by  the  latter,  it  is  insufficient 
to  support  a  proper  title  to  the  "essel,  when 
seized  as  belonging  to  the  builder  or  mortgagor. 
Auger  v.  Forsyth  et  al.,  17  L.  C.  K.  227,  (i.  B. 
1807 ;  2376  C  C.  and  note  to  art.  368  supra. 

V.  Lien  for  Advances. 

377.  The  plaintiff  seized  a  vessel  in  course  of 
construction  by  defendant,  and  an  intervention 
was  filed  by  a  third  party  who  had  advanced 
the  money  to  build  it,  relying  on  an  agreement 
sous  seing priv6,  but  which  was  not  in  accordance 
with  the  statute  19  Vic.  cap.  50,  in  that  it  was 
neither  witnessed  nor  registered — Held,  that  it 
did  not  confer  any  title  to  the  vessel,  and  could 
not  avail  against  therights  of  a  creditor,  even  on 
a  subseciuent  registration.  Peters  &  Oliver  & 
Lane,  2  Q.  L.  R.  231,  S,  C.  1876  ;  2376  C.  C. 

VI.  Liability. 

378.  For  Supplies.— In  an  action  for  goode 
sold  to  two  person?  as  joint  owners  of  a  snip  it  i 
appeared  that  one  had  been  the  owner  and ! 
oraered  the  goods,  but  had  afterwards  sold  the 
ship  to  the  otlier — Held,  that  the  new  owner 
was  not  liable  for  any  of  the  goods  ordered  be- 
fore he  purchased,  and  that  the  plaintiff  could 
not  in  that  action  recover,  even  against  the  for- 
mer owner,  as  he  had  declared  upon  a  joint  con- 
tract on  which  there  was  no  evidence.  Roy  v. 
Blagdon,2  Rev.  de  Leg.  73,  K.  B.  1817. 

379.  Of  Adtancer  or  Mortgagee. — In  an  action 
by  a  seaman  for  his  wages  against  the  mort- 
gagee of  his  vessel,  who  was  registered  under 
the  Act  for  the  encouragement  of  shipbuilding — 
.SeZd,  reversing  thejudgment  of  the  court  below, 
that  he  was  not  an  owner  so  as  to  be  liable  tor  the 
wages  of  the  seamen  engaged  in  navigating  it, 
or  of  the  mechanicp  employed  in  completing  or 
repairing  it.  Dickey  etal  &  Teriault,  11  L.C.B. 
150,  Q.  B.  I860  ;  2378  C.  C, 

380.  Of  Otcners, — But  where  action  was 
brought  against  the  registered  owner  of  a  vessel 
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for  the  wages  of  a  seaman,  and  the  ilofptnlaDt 
pleaded  that  though  owner  at  the  in.atiimionff 
the  action  he  was  not  owner  at  the  time  it» 
debt  was  incurred — Held,  that  there  was  m 
such  distinction  in  the  law,  and  he  was  never 
thelesB  liable.  Warner  exp-,  &L.  C.J.  l2fli■ 
ll  L.  C.  R.  115,  S.U.  I860. 

381 .  OfMateJor  Articles  Lo.9/.— TIip  mato.f 
a  vessel  is  ciiargeable  tor  articles  ln.^t  liiroujh 
his  inattention  anil  oarelessnes.o,nnd  thcamouti 
may  be  deducted  from  his  nages.  The  I'aimm 
in  re,  1  S.  V.  A.  C.  94,  V.  A.  C.  iH.it). 

VJI.  Natcre  of  the  Voyage. 

382.  In  an  action  by  three  seamoii  f.irwajej 
— 1/eW,  that  the  voyage  beinir  ilc^criLcl  inilif 
shipping  articles  as  one  to  Nortii  ;m,\  Soatk 
.\merica,  that  such  description  uas  tuo  in4 
finite  to  answer  the  leading  pur|io<f'  iVirwhic!; 
the  words  were  framed  under  the  hciulin^'  ''Xj 
tureof  the  Voyage"  in  theSliippin;:  .Aii 'fl-k 
The  Marathon  in  re,  10  L.  C.  II.  .SM  i  ' 
8.  V.  A.  C.  9,  V.  A.  C.  1859;  C.  3ii  Vic.  est' 
129,  sec.  29. 

38.3.  But  where  the  description  (if  tlio  vovaz? 
was  to  the  United  Slates— i/eW,  to  Ko  w,  ^'mjil'il^. 
cription,  and  that  more  genenii  irrm^^  follow- 
ing are  to  be  construed  as  sutioniiniito  to  tb 
principal  voyage,  and  restricii'd  u>  a  rcasoo- 
able  distanct  from  the  Uniteii  Suites  nitfe 
the  meaning  of  the  term  "  Nature  ul  tlifVw 
age.  "  The  Ellersley  in  re,' 10  L.  C.  R.  :iJ9i'2 
S.  V.  A.  C.  35,  V.  A.  C.  1860. 

VIII.  Ownership  op  Vessel. 

.384.  On  an  intervention  by  the  appellati, 
claiming  to  be  the  owner  of  tike  ."liipsin  qiiesiim 
— Held,  that,  without  an  exprep.i!  agreement 
made  and  executed  according  to  the  Act  for  ike 
encouragement  of  shipbuilding,  a  vessel  cannot 
become  the  property  of  the  party  afivancinj 
thereon  eo  tnat  such  party  may  ohtam  tie 
register  under  that  Act  and  ■■^ell  the  ves^l 
Auger  &  Forsyth  et  al.,  17  L.  C.  R.  22",Q,B, 
1867  ;  2378  C.  C.  &  C.  36  Vic  cap.  128,  .sec  il. 

IX.  Privilege  of  Pilot. 

385.  A  lien  for  pilotage  attaoliesto  avewl 
though  she  may  hare  changed  owners  in  tke 
interval  between  the  perfonnance  of  tliepiloiKe 
and  the  institution  of  the  action.  The  Prmiir 
in  re,  6  L.  C.  R.  493,  1854 ;  2383  C.  U. 

X.  Registration  of  Vessels. 

386.  In  a  case  before  the  court  of  Vice- 
Admiralty — Held,  that  a  change  of  iiia.ster,  not 
endorsed  on  the  register,  and  no  IwniJ  jtivenlo 
the  new  master,  according  to  the  statute  2i)  Geo 
III.  cap.  60,  operates  a  forfeiture.  I'ercir  nleld 
&  The  narrower,  S.  R.  80,  V.  A.  C.  ISlti. 


»  Subject  to  the  provisions  of  tlii9  Act,  colleotonor 
otlier  prinnlnil  officers  of  customs  of  Canads,  not  Mil 
registrftra  of  sbippine.  sliall  have  the  same  po»«"^J 
be  under  tUo  same  obligHtiuu  io  eiuluK^ti  fiuiiiriKC'.* 
time,  on  the  certificate  of  registry  of  any  ship  «tMJ 
port  In  Canada,  whpre  the  said  ship  niiiy  Iw,  any fli>»*» 
of  ma-ter  wliich  takes  place  at  tliat  port,  as  areelfeoio 
and  laid  upon  registrgrs  of  shipping  under  Uie  «'• 
chant  Shipping  Act  18M.    C.  36  Vic,  e»V-  la,  sec  IS- 
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a  seaman,  and  tlio  ilorpniliiit 
igh  owner  at  the  institmioiKf 
ks  not  owner  at  the  time  tli« 
ed — Held,  that  tin  lo  was  no 
in  the  law,  and  he  wa^  never 
Varner  exp-,  5  L.  (;.  J,  I2i)t 
S.C.  1860. 

or  Articles  Lout.— The  matoff 
eable  tor  articles  lost  liirou^ii 
id  oarelespneHp^nd  the  ;iiiioii:,; 
rrom  his  (vacrefl.  7'/,c  I'liiniifm 
:.  94,  V.  A.  C.  iH.itJ. 

)r  THE  Voyage, 

OD  by  three  seamen  fnr  ivaje; 
voyage  beinj;  descril.c.l  miiij 

as  one  to  Nortii  urn'  Soaik 
i;h  description  was  luo  inJ^ 
le  leading  purpose  liir  whici 
anied  under  the  licinlin;;  ''.\s 
e"  in  theShi|ipiii;;  Aim  nfb,j(. 
n  re,   10   L.   C.   11.  .'Ciil  i  2 

A.  C.  185tt;  C. ;!(;   Vic.  op, 

the  description  of  tl;o  vovaj? 
Stales — Held,  to  he  ii  wiK|'i|e;. 
-  more  general  term-  I'ollow- 
!trued  as  sntionliniile  to  tt* 
,  and  restricted  to  a  m^ob- 
)n)  the  United  Sinter,  iinjfr 
be  term  "  Nature  ot  ilicVcv- 
sley  inre,'\0  L.  C.  R.  H59i'i 
,  A.  C.  1860. 

IIP  OF  Vessel. 

itervention  by  the  appellant, 
i  owner  of  tlie  sjiips  in  qiiMiioa 
thout  an  express  aiTeenieiit 
1  according  to  the  Act  for  tk 
'shipbuilding,  a  vessel  cannol 
erty  of  tlie  party  advancine 
such  party  may  olitain  the 
lat  Act  and  •■^ell  the  veisel. 
et  at.,  17  L.  C.  R.  227,  Q.B, 
&C.  36  Vic.  cap.  12H,sec.a 


pilotage  attaolies  to  a  vessel 
hare  changed  owners  in  Ike 
le  performance  of  thepilolsje 
1  of  the  action.  The  Prmiir 
93,  1854;2,S83C.  U. 

)ic  OF  Vessels. 

!  before  the  court  of  Vice- 
that  a  change  of  nia,«ter,  not 
igister,  and  no  bonil  iriven  to 
icording  to  the  statute  26  Geft 
?»  a  forfeiture.  I'erdraield 
S.  R.  80,  V.  A.C.  181fi. 

OTlsions  of  tliis  Act,  colleotojior 


387.  Where  a  vessel  was  «o;,oj  • 
.  construction  in  an  action  a.'an^^fj"^"''^  °^ 
and  a  question  of  title    arC-i^W    .ha^.r- 
recistration  of  a  v.SHel  for  tLo\.  •  "'"'  ""■ 
fe  ring  the  propert7n.tt"'  e^'^K  X^'T 
Jfolleclor  of  customs  a,„J   not  hv     it    Y     '"'^ 

i;  Q.  i).  1*^64  ;  C.  40  V>c.  4p.  "2.;  '^ecs    '0  h  ?''^' 
;    388,  And  --'^W.al.so,  tlmtVlXkof"-, 
t  registradon  lie  property  iti  t  «,  of  such 

[iransferred.    Ih.,^&  236-[  C.  C  *^'  '"*'  "°' 

XI,  Bights  of  Owners. 

38!*,  In   a  dispute  between   tL„  ., 
I  vessel  and  the  sl/ippe,- of   h'  ,i  1     //T/  ""l  " 
tlie  former    had   the    risrl  t    ,,V   f "  — ''■  '''"M 

IS7,  V.  A.  C.  1838;  2389  &  239o  c.  c!  '  ^^ ' 

XII.  Sbamex. 

,    300.    Advances  to  —The     r.,r,  ■  ■ 

IC  S  P  i>nn   J')  ,  provisions   of  the 

.Ivances  to  seamen  ami  the  as  lin  inf  |'7  '''.« 
J«age.-,  apply  onlv  to  British  ad  Cm  ,  I  "" 
Ipiered  and  not'to  foreign  vessl*"'n"'",  ""t 
I W  I  Q^  L,  U,  219,  C.  c!  1875         ^""'^  ^ 

St^:^r:^xi^.-?^an'ad:ii^s 

|.r„cle,  of  asree.  ,en  is  r/r^  '"""''  '"  "'« 
IsiJeration.  Be  ArvLn,,/  •  °'  i^'S"'  «' '^o'" 
hl\  V.  A.  c.  ,y;j7  "^""''"^'  '«  '•«.  1  S.  V.  A.  C. 

iof^ve^7fnnh'crAif'''''i'''°^^ ''-'"-'- 
l«nJ  Dav  them  tl,n„.  ,.,„  ^"'"ratt,  to  discharge 
^eo^age  ii  a,fr  ""'  '^  ^''  other  than 

-ivai  afS  r;-;^:  ^o7z;?n!rtion^  -^'"^'^ 

iMdiDg  upon    him      Th^  w-        y°^'  '*   ""' 

_   •'"•  Articles  not  sisned  hu  tl.o  .»,     » 

IfluiredbytheregnlarTerchant.'  TTq"  "'  '■^• 
iicl  cannot  be  etfforced      'At  r    7*"^  teamen's 

I»p.l28,sec.2fi.'  ^-  ^^■«'i^^36  Vic. 

Kion'of  t  e    > r^e'sSi'ir; '  '^^   P[°^''^''^ 
|cjn.n.c.  or  articles'of  ^ire  'me^t  rn'/^J"-/''! 

I'ntired  at  London  fo  r  av  !      P-^f'^fer  had  been 

I'lih  the  ves.se  "i^'r'eavto'ir'^  ^^  V""" 
IPWendiiig  that  the  rs-J-  '°  '^'"''^  Quebec, 
irten  theCeV  as  a^our^n  "r^'^^orthv,  and 
I  "*  "''''"'  'o  depart  could  not 


|K?"--'^':L:^£i?i;C:™^^.-y  part  Of  the 
5;'"''.! :o  ce  iiirtje   „,,j  7, ;";  •♦m..uiits  and  time  of  nav- 
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'Q;.&f:;.SS.ttf^ed  to  return  to 
bis  wages-y/sW  tlm»  t.  ?r'  ^''O'lfc'ht  action  for 
Maritime  Law  and  u  nW  H^'x^^f  ''"'  «^"'-''aJ 
Act.  .lesertion  o  h^l  '''f  *\7«''«"t  «t'ippir.g 
vovage    effected   a    forZ,  "    "'?  '^""''-^^  °''  "''; 

S^'2r^^7^V?-'^^"c'2^ 

orelS^,^Srtfc^iatafc5;!.l„,«.,, 

orei.n  cot.ntriefto  he  fe  Z? '?"'  '^'"^''^^  '"" 
•>ut  the  whole  nrovisim.s  •  '^'''''"''■"'"'  "iilv, 
!-!3l;.fore,gn  ve!!.;!  '"so Carari:''  '''' "P^'^  '" 
existing  treatie.,  be  ween  r  J  .''"'o'^'"'"  "•'''' 
foreign  countries  l/.l  ''^"'■''"'"  "'"' 
L.  C.  J.  164.  Q   ij.  U  .4     '"  "•■''•  '^  ^^'"•'^'«.  18 

anSutSSroftTe^J.'a  •!*"«/'' «.f  ^''^  '""^'*•'• 
not  operate  as  a  disc Imr  e  'f  ,  '   '"'  P'""«  ''■"'^ 

Of  JK'siS;:^':  B^SKt^r  ""^  '-^ "-  -'^ 

'"g  contract   with  seanPr  ^*^'f"""«',  «  «nbs,st- 
wagcs  beforethe   ermina    '   *";'  •^^"^''le  them  to 

bacVaie  eiTt  tied  o  L  ''°^"^'- '°  ^"^'''ec  and 
tl'eir  sustenance  durini^r  P""*^"'^'""  '"^'e  for 
portation  to  an  oM^.tj' ?''■■'  or'l'eirtran.s- 
^vith  the  paynientTwa'e?"'''  .""  ,"'^  ^''«"t'''^ 
.'-uch  port.  ^T^LVa  J^f  "'^  «  "^  '''•'•'■^'»'  '" 
V.  A,  C.  1846  C  -ilv  '*'  '  S-  V'-  A.  C.  256, 
400.  An  tw  •±/,'f-  «"?•  129,  sec,  64.  ' 
at  lil^ertv  odSia^e'tt"'  '''"  •""'^"^^  "««  ""t 
wi.hout^herr  CO  .eft  b 't  it^:  'r  f  ''^T'S'' J-t 
time  Law  gave  the  seamp,  ?'^"^  '°  "'''  ^ari- 
v^age  anf  exp  t^rV^ttr  "ir^^^  Tor  the 

tl'ority  10  doso  ,n  n  ""''  '"  ''''"an  a,.. 
p.'oviiingand  pay  t^rfrtf"'""'''^'"""'  "«  1'^' 
and  their^waces  7d  t^  rl?p  '^"'  ','"'"■"  P^ssa.c 
home.    lb.  "        P  °  "'^   """^  of  their  arrival 

'ii.3fargts'i;:'J;e^.t\r'  "'""-^  '-^'P'«  ->'J 
they  are  not  to  t*aken  ,,7,  T''  "'^"'^  ^'''''■-'•l. 
elusive,  and  where    e,"  r^'n'^ally  as  coi,! 

•«'ade  ui'.der  u  h  inH  en  e  '  >."^  "'""^'P'^  '^'''^ 
-nt   they  do   not  C^Z^STJ^^Z 


belongingto  any  ship  SterB  I.  «?m '"'  "/  »PI"-enti,.e. 
vinces.  are  forfeited  for Ktfnn  flr'''-M  'i!  ""'  ^"''^  J''- 
the  party  InsLsting  on  the  forfM;."*''i"'  '^''u'flcieiii  for 
seaman  or  Hppremi  "e  was  ?^f ?!""■"  '°  »'"'»'  *»!«'  suoli 
belonged  to  .^I'e  ship  from  i"i';«"8«8«1,}",  or  that  1," 
deserted  ;  and  that  linnni.,  i  "' .'"  '•*  alleged  toIiav» 
pletion  of  thlvoT»4  -.^-"-."''^  '"<"'  ship  before  tl"i!?,;* 
of  the  desertion  lias'beBnTli'.'i'.'^^S'"?".' '  "'"l  'bat  an  emrv 
thereupon  the  desertioS  t^il^TtV^"  'T'"""'  '  »»^ 
forfeiture  of  wages  or  en,.!  f,™'  °.  ^""^  ^  rerates  to  anv 
hereinbefore  eoS  ,"ed!"be  dmned  i""  f"" '""  ^'"^^^^^^ 
the  ?eaman  or  apprentice  cM^rmi,,i  "  '"''"'^'''  ""'ess 
of  discharge  :  or<?an  ntl,or«^P  ?''"''^*P'"  Percertlfloala 
the  court  That  hehaf  sSS«n'f^°'''°4"«'«f»«"""  o' 


i  i;j 


\ 
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«ompenf>Btion  beyond  what  the   crew   have  re- 
ceived. Il(, 

403.  Foreign.— In  an  action  by  some  of  the 
."panicri  (.t'a  lorcign  veHsel  for  their  waxes—Z/^eW, 
tiiat  in  a  voyage,  such  as  is  mentioned  in  ►•hips' 
iirticifs,  the  seamen  were  bound  to  remain  by 
the  yis^.l  urilil  djsclinrged  at  the  |.uit  of  linikl 
•lestinution.  Patez  et  al.  &  Klein,  13  L.  C.  U.  433, 

404.  Iiightii(,f.—\n  an  action  for  snliiraction 
„t  wajjes— //,./,/,  that  abandoniii;.'  Mameii  dis- 
able, in  the  service  of  the  ^hip,  witJKiiit  proviil- 
iMg  for  IMeir  support  and  care,  was  fc|iijviileiit  to 
u  wrongful  di'-clmijro.*  The  Athmli.  t„  n;  1 
S.  V.  A.  C.  Vir,,  V.  A.  C.  1837. 

405.  And  where  seamen  bron^'ht  uelioii  to  be 
disciiartieii  from  tlieir  eiigagemeiil  on  account  ol 
<lie  iiisntliciency  and  unwliolesomenos  of  the 
l.roviHions  supplieil,  it  was  decided  that,  unless 
the  Mia.ster  was  satisfied  that  lie  had  the  means 
ol  properly  providmj;  for  the  men,  tliev  should  be 
discharged  .t  The  liecaveru  in  re,  1  S.  V.  A.  C. 
126,  y.A.  C.  1837. 

400.  When  a  seaman  can  safelv  --roceed 
-ou  his  voyage  he  is  not  entitled  to  ids  dis- 
.charge  by   reason  of  illness.     The  lu-eetl  in  re, 

I   S.  V.  A.   C.  132,   V.  A.  C.  18;)7iC.3G  Vic! 

cap.  129,  sec.  48. 
407.  Wnges  of.— The  detention  of  a  sailing  ve.s- 

•sel  during  winter  by  stranding  in  the  River  St. 

J.awrence  on  lier  voyage  to  Quebec,  where  she 

Hrrived  in  the  following  spring,  was  hild  not  to 
•deJeat  the  claim   of  seamen  to   wages    during 
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tviiy  master  of  a  Canadian  foreign  sea-coiiiKsliin,who 
I.  ;iv.s  any  seaman  or  appremlee  on  sliore  at  anv  place 
hi.';  ,';'"""'''•  "'"'e'-  a  certiflcite  of  his  unatiu.srtor  ina- 

!•  -  fn>,?.t?n;!fH''  ""/'"■'  ^?m^>  si""!  <'«"vci-  to  one  of 
t',e  fuiKtionaries  aforesaid,  or  (\u  tlie  abseiae  of  such 

n.K  ;,  I;,  1  "!""  .'"'v'*.'"  ""«  --espectable  merchant 
?:i  Ivii      ^'"^1' place;  t"  him,  a  full  and  true  account  of 

,.  .«   „nH      '•''''^•"•''J  to  »  consular  oflicer  to  be  in  dupli- 

.V  ..?.;,  .","  ''®y  ""^  *«'"«'  C'tlier  In  money  or  by  a  I'ill 

awn  upon  the  owner,  and  by  money  whenever  it  fsprac- 

«    aforZid  l°<'"'^"°"'y  *'"'  J,"'"!  every  .-ucli  master, 

,,n,,?    f;J,w  1     "  refusesor  neglects  to  deliver  a  full  ad 

nK)ne>  or  by  bill,  as  hereinbefore  required  shall 
to"'t'i7o'?;.v,ne  'J"77h'  '"■  default,  be  liable^,  in  addmon- 
mg  forty  do  Lars  ;  and  every  such  master  wlio  delivers  a 

a<ld  Mol,",o°^„"'''''  ""«""  ""'."■  f°'- ev'^^'-y  "'»■''  ""fence, 

M   addition  to  the  payment  of  wages,  incur  a  neimltv 

1  ot  exceeding-  eiglity  dollars.  C.  afiVlc.  cap   1l",  see  «f? 

t  Any  three  or  more  of  the  crew  of  any  sliinrcL'istered 

.y  1  either  of  the  said  provincii,  may  compiaii    o  any  offller 

.1  command  of  any  of  Her  .Majesty's  s^iips.  or  anv  ship- 

'l  llieo   H,'"  '^^'"""''''  '"*'  ""^  Provision;  or  waLr  ■  r 

,^r  Z     l\l"^\  ?™  "' "")'  t'™  of  l"i'l  quality,  untit 

1  iruse,  ordeHcientin  qiiantity,  and  such  olHcer  may 

ereupon  examine  the  ^ald  nrovisions  or  watcr.orca  Je 

lliem  to  l,e  examired  ;  ami  if,  on  examination,  mlhmZ 

J  iBions  or  water  are  found  to  be  of  bad  quality  a  ml  unHt 

for  u.e,orto  be  .lelicient  inquantityftheperso    making 

Michexamnat  on  .sliallsignifyllie  same  in  writing  to  he 

Zrovl.le'!  n*; :  ■'  ■  ""''■  i^«"c",""»-'terdoes  not  iiyreu,! 

li^nlflef  V,  ''*''«', l"-,'"i»"ons  and  water  in  lieu  of  any  so 

Mgnilied  to  be  of  had  qua'ityanduntlt  for  use  ordoesnot 

wl  iZ'  v'."  ,?"■'""">'!  <"•,••''«»  aaiy  provisions  or  water 
.  ,„ii.,.„  V  **«."!'  ""  «iK»iHed.  as  aforesaid,  to  be  of  bad 
quality  and  unlit  for  use,  he  shall,  in  every  siichcasencur 
t  ,ch"e''xiLrL''"='""""/5  "«'','?  "^°"»^«  ■  ""d  lipoiVevery 
r  cd.L  M  S'""^''^r°™'"'''•  "'«  ollicer  making  or  d 
recting  the  same  shall  enter  a  statement  of  the  result  of 
1  «:^,?',n '.hi'""''; '""  'og-book  and  shall  send  a  repo?t 

f  tJ^rn«^^-  '"'»  "W  ;  "^nd  sucii  report,  if  produce,/ out 
,.:  tjiP  CHP,,.,,,,  uf  ti,j,  minister,  ui  any  oiriccr  of  the  (iov 

T^'Z^.'  'r  a^^f  ^"''^*",.^  «"'•«"««  m  any  legal'p  ;. 
<<;e«ttings.    C.  d6  Vic.  cap.  129,  sec.  71.  '      »     »- 


the  detention.*  The  Factor  in  re,  IS  Vat 
18.3,  V.  A.  C.  183S.  '^•• 

408.  The  iniprisonment  of  a  seaman  Iv  . 
stranger  for  assault  does  not  entitle  hi,,,  J. ' 
cover  wages  during  the  viwage  and  l*e,iv  ir„  ' 
mination.     The  General  Ilewiit  in  n;  !  ,S  V  u 

186,V.A.C.  I8.38,C.,3GVic.cap.l2l,.i 
40y.  A  seaman  going  into  the  hospital  U, 

stnall  hurt,  not  received  in  the  perlormaiicf  ' 
his  duty,  IS  not  entitled  to  wages  alier  Um, 
the  ship.t  The  Captain  R„s8  in  re,  1  ,S  V  ' « 
216,  V.  A.  C.  18:iS,  "•''■>. .VI 

410.  Where  a  voyage  was  broken  up  |,v ,,,, 
sent,  and  tne  seamen  continued  nn.ler  wn  J 
cles  on  another  vuynjn-— 11,1.1,  that  ihev  con' 
not  claim  wages  un.ler  the  lirsl  article.^' sii 
(|UPiitly  to  the  breaking  up  <,f  the  vovii-,.'  n 
Sophia  in  re,  1  ,S.    V.   A.  (\  2111,  V   \   c'l-*' 

411.  WK'reaves.sploiihervoynget^ron'iQJe: 

hec    to  Liifjland,  in  December,  inciinterJ* 

much   ice   in  the  Gull  of  the  St.  I.awrcn.e  ik 

she   was  obbgeil  to   be  run   ashore  in  onler 

avoid  total  shi),wreck,  ami  the  master  prevaii«' 

upon  the  crew,  by  representations  ilmt  the  I,* 

was  condemned,  to  accept  their  wa.-es  up  loiiii 

period  in    full  discliarge,   which  tluv  ,li,|,alj 

signed  receipts  therefor,  but  afterwanis  |,mi,i. 

action,  alleging  that  no  provi.-ion  ha,]  ^.^^1. 

for  their  sustenance  or   for  their  readiini' ar'  I 

other  Atlantic  port  by  which  they  coiil.l  m  ii 

England,  and  praying  for  their  wages  anj  ib 

value  of  their  tcard  and   lodgin;;  „,,  ,c,  tin,  fe 

of  June  following,  their  board  and  lo,ii-ir,,iiu 

allowed  and  wages  up  to  the  openin- ol  naw* 

tion.   I  he  Janeinre,  I  Rev.  de  l.ef.355,  V  AY 

18461  C.36  Vic.  cap.  129.  «ec.  64? 

412.  And  in  ..uollur  case  in  nliiuli  the  ci'- 
cumstances  were  similar  to  the  ahove,  bill  is 
eluded  also  a  deviation  before  rencliing  Qiitlw 
and  the  protnoter  sued  for  wages,  he  waigranlej 
wages  up  to  the  time  of  the  arrival  of  the  ves^l 
in  Quebec  in  the  following  si,riii.'.  TIk  Fatlsi 
in  re,  1  Rev.  de  Leg.  35H,  V   .\.  ?'.  \m. 

413.  A  promise  to  pay  wages  to  a  miiriner  lo 
advance,  on  condition  ihat  he  proceed  lo sea ii  I 
tiie  ship,  is  an  agreement  to  pav  -o  much  al-o- 
lutely  upon  the  perlormaiice  iif  the  con.lilHi, 
whether  the  ship  ami  cargo  be  aflerwar.l-lo-toi 
the  voyage  or  not.  Mulien  v.  Lejh.u,  1  Rev.  J( 
Leg.  362,  Com.  Ct.  1846. 

414.  Three  of  the  promoters  shinned  on  a  vor. 
age  from  Millford  to  Quebec,  am!  Wk  toLoi- 
don  ;  the  eight  remaining  promoters  .=hippeiai 
Quebec  on  their  return  voyage, and  all  linil«i»iieJ  I 
articles  accordingly.  TheVhi],  came  in  UllasIB 
Quebec,  and,  after  taking  in  a  cario,  saile.! fr.w 
Quebec  on  the  return  voyage,  and  wa*  .vreckf! 
in  the  River  St.  Lawrence  and  abandoned  bvllif 
master  a.s  a  total  loss -//c/./,  that  thesemfj 
who  shipped  at  Millford   were  entitleii  to  ifaj 


*  In  cases  where  the  service  of  anv  .«hlp  rpsistsredii 
eitlier  of  the  said  Provinces  teriniiintcs  lielbnMlioperliJ 
contemplated  'ii  the  agreeiiiei  t  by  rea.«oiiof  tiienreflioi 
loss  of  the  shi.i.  such  si'ami-n  sh.ill  be  emitinliowsgii 
for  the  time  of  service  prior  to  sudi  teriniiiatiiiiiasalon' 
•said,  but  not  for  any  further  period.  C.  3«  Vic.  cap.  13, 
i^ec.  4S. 

t  Whoro  a  seaman  belonging  to  any  ship  regijterfil  In 
either  of  the  said  Provinces  is.by  rensnn  of  IllrifSf.iiicW- 
hie  of  performing  his  duty,  and  it  is  proved  that  «achlll-  j 
n««s  has  been  caused  tiv  hip .-.wn  willful  sd  fT •Iflwltlii  '■ 
shall  not  be  entitled  to"  wages  for  the  Ume  during rtlci  ' 
he  is,  by  reason  of  such  illness,  ino      "     '      '  "■■ 


his  duty. 


-- - v..,o,  ..loapHbleof  perfominj 

C.  36  Vic.  cap.  121),  sec.  60.  ' 


:hant  siiipprxi}. 


8ii 


The  Factor  in  re,  I  S.  V  \  r 
838.  '^■• 

priBonmeni  of  a  Hoariian  Iv  , 
>4aiilt  iloes  not  entitle  him  !„ ., 
■ingtlie  vwagenn.l  I.Ci.,iv  ii.„„ 
General  Hewitt  in  ic.  i  S  V  h' 

838;C.M  Vic.  cap.  121),„,,5 
an  gdiiig  into  tlic  li.w|iii»|  (,, 

received  in  the   pcrlMrinance  / 

t  entitle!  to  wages  „n>.r  l,.av„;, 

tnplain  Rosa  in  re,  1  S.  V.^f 

I  voyage  was  broken  up  U  „, 
amen  continnei)  iirnliT  nHvafj' 
voyage— /A.7r/,  tliat  Uiev  coui]' 

nil'  er  tlie   lirst   unicle.s"  fui,;^. 
Iirenkingiin  (.f  the  vi.Kii;,.    n, 
S.   V.   A.O.  211),  V.  A.r'i-V 
,  veH.=iel  on  her  voynj:e  friiiQ* 
I,  in  Decemher,  crn'oiiiitrrH . 
e  Gull  of  the  Si.  I.mvreur,  ih 
I  to  he  run   n^Unn  in  ..vikij 
ureek,  aiJil  (he  iiiUhter  prevailrf 
hy  repre.'^entalions  ihai  ihe  k^ 
,toacce|,t  their  wa^',.,.„p,o||;„ 
lipcliarge,   which  tlicv  ,ii,l,d 
herelbr,  hut  iif(eiwani<  Lmi* 
tliatnoprovi,-i,.n  hiul  kenni 
ancp  or   for  iheir  reacliini;  act 
ort  by  which  they  could  4l  ij 
graying  for  their  HagesaJlik 
:'ard  and   loiiginj-  up  iot|iof;,,| 
ig,  their  hoard  and  l..i|>;irigim 
;e8  up  to  the  o|ieiiiiii.' ortimiiji. 
7ire,\  Rev.del.e(;.355,  V.  AC, 

cap.  129.  see.  (M. 
aiiullur  ca^e  in   uliich  the » 
•e  similar  to  the  ahuve,  bin  ij. 
i-iation  before  reaching  Qiielw, 
r  8ued  for  wa^e,-,  he  wajgranlf.] 
time  of  the  arrival  of  the  vpssfl 
■following  spring.     TkFatlit\ 
Leg.  ;i5S,  V   .\.(M846. 
e  lb  pay  wages  to  a  mariner  ii 
Jitiim  that  he  procpofl  tfi>eai]  i 
greenient  to  pay  .so  iniicli  al;-o- 
'  perloriiiaiice  of  the  con.litioii, 
I  aiiii  eargii  he  afierwanl'lu-to.! 
t.     Mullen  V.  lefn,,/,]  Rev.Jt 
:t.  1846.  ■    -^ 

he  pronioter.s  .shipntiion  avor- 
rd  to  Qiiehec,  arnlhaik  toLoi-l 
pmaining  pnjrnoiers  .sliipijeht 
etiirn  voyage, and  all  lia(f  «ignel 
:ly.  The  ship  came  in  liallaslK 
'r  taking  in  a  carL'o,  saile^l !m 
turn  voyage,  and  wa*  .ireckf! 
.awrence  and  ahandoneil  hvllif 
^  ]oHs~He!il,  that  tlie?ewa 
[ilFford    were  enlitleil  to  m 


tlie  service  of  any  ship  rogistorri 
oviiices  tiTiniiiatP.s  l)efon>  tin' p«rii 
agreeinei  t  by  r('a.«oii nf  the  vmh 
1  si'ainiMi  .sli.ill  bi!  einiil.'iltoiagti  j 
le  prior  t'lsnch  tfrmiiistiiniasatiw 
I- further  period.    C.MYk.af.0, 

belonging  to  any  ship  registered  In 
viiiees  is.by  reasniicif  illnessjMij*- 
8  duty,  anil  it  i.s  proved  that  loclilll-  | 
!  l-.y  his .-.wn  wlliftil  Hi-t  or  tieisu't.la 
to  wages  for  the  tiineiluringrtitl 
ui'li  illness,  InoapaMeof  perfomiij 
cap.  I2U,  sec.  60. 


mm     M>>ECHA^T  siiipr'i>,'o_ 

Jnrwviccs  on  the  outward  vovn<»o  rr«..   \ir 
f  ford  to  Qnehec,  and  for  one  ha^/X  [^r  o,!  ,'  '' 
=  , wi  remained  at  Quebec.  notwi,h';C£ 
>    e  01  t«ard  voyn«  wa«  ,nade  in  hallast^  a  " 
it  at  he  seamen  wf,o.him,e,l  at  Quehec  1  ;vi 
iaUm  oned,  were  not  entitled  locla^n.  wages    rA? 
ihubella  1,1  re,  1  S.  V.  A.C.  261    V  A   C  lui,, 
k/M  Vic.  cap.  121),  sec.  46  ^'  '*^^" ' 

U4-IICM.  .hat  IlTe'maS    ti':1:^:\. 
l.gp  tor  Iheamount  of  li.s  wa.'of-  a.-al,  st  .?  ^ 
...rrelViahletoapartycla,,^:;;';:!:    ^»-^: 
.Why  »av  o(    .mortgage,  hnt    u,at   ,he  .Z. 

[|.ns(rv.,l  their  privilege  upon  ihe  vessel  or .  leir 
«vagesan.ln,aterml8(„rnishedonlv  sohn'as 
iliev  retain,.!  ,,oKse.K,on  of  the  sl,ip.     f7K 

I    ii'i.  I  inter  the   provisions  i,t  i|,m  \r^..  i'     . 
lifliitmiiiL' Ai'f  r,r  l>j'.i    ■■        "     ^'  '"^^  •'lerclnuit 
luii  ip  hfc  A(.t  of  lHo4.  a  .seannm    who  lias  ,.,,i,. 
[.iradal and 8,g„e,l  ar(,cle.s  for  a  vo,age  t    Hr  t       ; 
I.Nurili  .America  and  hack  to  a  tirml„„rt  nf    ; 
l<;iiarj,-»  ,n  the  United  Kingdom,  .      ,t'   r  iil  ■   7" ' 
lrecover>wige.l,ereonthegro;„,/,^        ,^^^^^^ 
fciuiiofdaugcr  to  life,   in  consn.uence    ,     he  a 
|eHun,-ea«;ortd.   , ess  of  the  velsel       ne/'it, 
hn re,  8  L.  C.  Ii.  91),  V.  A.  C     IK^    ■  r  %'v'' ' 
leap.  128, w.  26.  .(-..:;(,  \  If. 

I   417.  Action    was  brought  hv  a    «r;.,„„„  <• 
[nage.  at  yuehec,  un,ler\,,u-leH  of'n     .:  ,5;[ 
Itliat  .stipulated  that  "the  sev.ml  i<.,s  T 
|:«an,e.are  hereto  .suhfcrh,'  .";:;;!":'' 

■"-eon  hoard  .he  said  sh,p,i"'li:;f;::,;;f 
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ve2!\/f"whiclSc  "  :' "''•r'."  r-'-«*^''ionof  a 
"■ronefnlly     ,,'■!':?"'"''•  '■'a'nie,!  to  have  been 

fan  for  wages,,!  ,  ,:'•'";''  '|«  ."'"t  of  a  sea- 
•t  and  the  rig  «*"'■,  l"^'*'  h' '^^y  to  enforce 
//,«Viee /•«  re    I  I  r     n    o  "■?  i'"Tvening.     The 

^eii':f:V:'!''^.^'""^e«^o,tl.atnosea 


«S'oJ  thl^vcsj:^"  r*'"'''"''  "°  'i^"  f^--  '"« 
2:W{,  sec.  A,  C.  C.  '^^  ^''  -•'^'^'  C.  186;^) 


-S;,;i;i.'^.:;i;::';;;.„--i^/o,„ashawritof 

•lie  allidavit-//,,/,/*-'?  .  ',  1  ""■.'"■^"'«'^"'>'cy  of 
"'■France,  ..•hhh  s  ,'  '"'':'' '  "' c^'-non  law 
""■  '"i-'ain  Of  a  haiJ: I, ?    ,^ ''.l,  ^^"^'^'^r  ^'anada. 


of 
f 

.  ainofaharKelm^Ti''.;  '^""•''••.  ^'anada. 
"■age.s  as  long  a.s  he  re, ni,  Is  .  "'""■'  "  '"'""  '''« 
"gilt  include"  the  rhd  o  s  '  '""";''!'""'  ^'at 
"lent  wiihonti    ./;„       1       ^-'''^iTe  before  judg. 

'i-.uod  by  c  y,'rc ;:: :  vf '"'  i""''"^"'  -  '•^■ 

I"    Hie    nature    of  \l,  '  •      '  ""'''  "^''^'""'^  ^-^'i'lg 
Mt  v.  IloZt^,,,  Tlc  T%n'r''^-  ,  ^^" 

■i''-'ied.ha;iho'S,!;:';^::<;«''^'''-''j-%.itwas 


"capacities  e.xpre.'is«!  al'ai„s;'';'i  '"  ""'  ''"*.'■'"  !  ""  it  <or  liis  wa.';;''':      "  r""'  "■^'''''  '""'  "o  lien 
"naLes  on  a  VJ"a.e'^"'';:^  0!^!'  ,.?-l^'^tive  ,  ,hc  courts  in  "hff:;.!::;;^;^7«  '^  "'^  ''^^'i^ion.  of 


msmm 

LS'J^lf'  ""  *f "'•<=''«"' t    Slii|.pin.r  Act    of 

.A'r;te?c:fcr\:  r''''^^''^''' -■'' «- 

ho'i'lfat  na  isati i^rif   f    "'"'tgage  on    a 
hn  V.  cZ  IT,    I  ^'"^'^""J    "aters.     jr,(- 


«-^/l«n,fe,:'^f^.^.i-.c.J.2,;2; 

p.-Sg?,;;^i;!;::,,;;|,';.;-^ehas   norigi.tor 
■..rhiswa^es      /  '"^    •'?'•'''"•''  »"  the  bar-e 


Xni.  StiziRt  OF  Vessels. 


sliip 


toSam  ;.:ti^;;f,^  "'-wnerof  a  vessel 

"•n>ng(nllvVl,.oril',  •-'?>?''"'  '""  '"*'<  '>«''i 
mce4.in;n!;r;^.'  !;:!ry^-;-f3abaildn 
Merchant  Shippi,,.,  aTT  sn  ^r  ',"■' '"  "'« 
-'"t  be  «'i.ed\'.p,T,t\;  „'^f;;f/'''P,'^o'>iJ 
person  wh.i  at  the  tir.,<.   ..  ,         against   a 

entrusted  wi  ^.1  e  ^Ii:   "i::  "^•'"'"  ownernor 
iiie  possesbion  or  control  of  her.' 


I  ' 
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MILITIA  LAW. 


MINORITY. 


neHaiilee,  10  L,  C.  R.  101  it2  S   V.  A.  C.  25, 

•   V.  A.  C.  IHGO. 

XIV.  Sdpercaroo. 

•129.  Wiiijes  of —A  snpprcargo  is  entitled  to 
fkquanlum  iinruH.  if  tliert-  l,t.  no  Hfiecidc  Bgree- 
inont  10  jiiiy  lilm  wap'H  or  to  iilluw  liiin  u  iier- 
centHKeon  tlie  vhIup  of  the  .iiri'o  cxpoitidun,! 
jniporte,!.     Tiau  v.  Jonea,   2  lU'v.  .fe  LOg.  TO, 

XV.  Termination  of  Vov.tuE. 

430.  In  an  action  bv  a  rnrpcntpf  en)plovei|  on 
the  vet^nel  for  his  \vii>;(*,  thf  chsh  Inriif-i  cMtirely 
upon  the  (]Uf.stion  wiii'ther  thf  proinotor  wuh 
entitled  to  .sue  for  his  wa^-cs  in  Qiicljc;,  on  the 
groiinii  that  the  voyage  for  which  \w  had  engaged 
had  terminated  in  eonse.jiience-  oftlie  shiplmv- 
ing  abandoned  ordeviated  from  tlie  vovage  inen- 
troned  in  the  article.-)  of  agreement,  which  'ere 
for  a  vovage  from  London  to  Siinderlaii.i,  thence 
to  Kio  Jiineiro  and  anvpori-  in  Xorth  und  South 
America,  the  Went,  Indie-.  Cape  .jf  Good  Hope 
the  Indian  or  Chinece  Sea,  An.straluMa,  and 
back  to  a  final  port  of  discharge  in  the  United 
Aingdoin  or  continent  of  Euroi)e  between  the 
LI  be  and  Bre,«t,  voyage  net  to  exceed  twelve 
rnonths.  The  ship  went  from  London  to  Sunder- 
Jand,  thence  to  Kio  Janeiro,  thence  to  the  Cape  of 
Wood  Hope,  thence  to  St.  Helena  and  the  Inland 
of  Ascen.-ion,  and  thence  to  Quebec— //«/f',  that 
tins  waw  not  a  prosecution  of  the  vovage  as  de- 
scribed in  the  articles,  andamoiinted"in  effect  to 
a  deviation    under  the  Merclmnt    Shippini;  A.  • 

?^  n  ^i'  'f,'';  ^^?-     '^^^  '^''•'■"^•^  Ed^<^rd  in  re.  ' 
L.  C.  H.  293,  V.  A.  C.  1858. 


MILEAGE. 
I.  Of  B.viliff,  we  BAILIFF,  Feks  of. 


MILITIA— 5ec  MILITIA   LAW. 


MILITIA  LAW. 


I.  Liability  op  Volunteers,  431, 

II.  Payment  of  Militia,  432. 

1.  Liability  of  Volunteers. 

431.  On  a  writ  of  habeas  corpus  addressed  to 
the  commandant  of  the  garrison  of  Quebec,  to 
bring  up  the  l)ody  of  the  petitioner,  a  volunteer 
then  in  custody  for  an  alleged  breach  of  discipline 
It  being  urged  that  it  did  not  appear  that  the 
alleged  misconduct  took  place  while  the  petition- 
er was  in  actual  (VTVice—Hf'l'l  that,  u.ider  29 
&  30  Vic.  cap.  12.  he  was  hatde  to  be  tried  by 
court  martial  tor  misconduct  while  present  at 
a  parade  of  his  corps,  thontih  not  actually  serv- 
ing m  the  ranks  at  the  time,  liickabu  exv  17 
L.  C.  R.  270,  Q.  B.  1867.  ^ 

II.  Payment  of  Voluntkers. 

432.  Under  C.  31  Vic.  cap.  40,  sec.  27,  which 
enacts  that  the  active  militia  shall  t«  liable  to 


bo  called  out  to  aid  the  civil  piwer  d  iinni  r- 
(>r()lherenicrgenCies,niMi  authorizes  twrniL?,' 
ol  the  peace  to  call  them  out,  pHvimtit  l,,r.»."' 
services  cannot  be  resiHted  by  the  iniuiioiiJ',' 
on  tne  grounil  that  there  wa,  no  ,;J1;; 
which  ju.-tilied  tlie  Justices  of  ih,.  ,„,,,,.  ,,f ,;' 
ing  them  out  Mrh-,,,/  v.  Thr  .)/„;„,,  i.;" : 
.^f^nlnot,  2U  L.  C.  J.  hi,  H.  C.  Ix;., .  ('  Jfe  ' 
Clip.  40.  '• 


MILLS- 


MILL 


-5ceSElGNU)l!!.\L 
lilGHTS. 

STR  HA  MS -.<?,.,     smi 
TUDES. 


MINISTER  OF  EIHCATUa 

I,    I'OWERS   OK. 

iXi.  An  order  having    been    jjivcii   l,v  tU 
miIli^ter  of  public  in-triiction  ii^'innM  llicVy  i 
ooininisfnoners  of  the  parish  o(  St.  Kmiicojil- I 
Salles,  and  the  latter  having  rel'uvl  irn,(»,.' 
had,  the  torn.er,  in  connection  wilh  :i  mti^ m'v,..  i 
caused  a  writ  of  mandanms  to  i>.^ur— //,/,/ j|,^ 
the  ministerof  insuuction  slioul,|  l.cplucuU.: 
(/('  anir  without  co>ts,  but  timl  llie  iniin.lanjs.  I 
would  hold   gO(xl    with  respect    to  hiw  ,„.,,„,,: 
snivaitt.     Chauvemi  et  al.  A    '/'//,■  .VW/,,,,/  0,3 
mi.ixiiiiiers  <>/  the    I'arixh    «/'  ,S7    b'rm-nu.'. 
Sulks,  2  R.  (:.  230,  Q.    B.  1872. 


MINISTERS      OF       RHLj 
CLERGYMEN. 


illlN-i( 


MINORS— <SeeMINOHITV. 


MINORITY. 

I,  Minors. 
Action  Against,  434-4;ifi. 
Action/or  Goods  Snlif  to,  VM. 
Alienation' of  Properly  iif\  4J,'<- 
Contracts  t  t,  439. 
Custody  of  ,  4'tl)-442. 
Disabilities  of,  443. 
Donations  to,  444. 
Emancipation  of,  415,  Mii. 
Gnardianshi})  of,  447. 
Liahilitif  of,  448-453. 
Ohlignttons  by,  454. 
Pleading  by,  455. 
y'('M)(frso/',  45H,  4t)2. 
/iufification  by,  463. 
Representation  of,  4G4. 
iii^/its  oj,  46,'J-468. 
Ji'ights  of  Creditors  of,  4GII. 
Rights  of  Parents  of,  ilO,  471. 
.SV/^e6y,4-?2,473. 
Hale  of  Land  belonging  In,  474, 47.5. 
Wills  by,  47(1. 

II.  Prescription  Di'rivi;,  477. 

III.  Rescissioh  of  CoNTiucrs  M.iue  Dirim),  j 
478. 


MINORITY.  ^, 

aiil  the  civil  rx>Hcr  .|  nnnj  m, 
new,  Ami  ftiitliorizcN  nvi.jii.i,., 
anU  lliciii  out,  imvriiciii  i,,r.,',"L 

Im' rCHiMi,.,!  l,y  I  he  iiHii,„ji|4];,, 
i  thiit  there  wiir.  mo  ciiiHrL,, 
till'  inHtices  of  the  jmhiv  h,,,,'! 

M<K„>/  V.  Tho  .)/,„,„,,  A-, ;;: 

C.J.  221.  8.  (J,  lM:h:(.',^i;V(| 


JJUJIITS. 

STRHAMS-.S'r.     SI-PVI 
TUDES. 

EROF  EDICATIox. 


r  having  hocii  pvin  l,v  \h 
ic  instruction  ii,'iiii!-i  ilic'soM 
3f  the  |itiri,-h  ot  St,  Kmiin„i)i, 
latter  hiivinji'  ri'fii.|.,|  lou'br;;, 

in  oirinectioii  witii  ;i  riiti> mWi  I 
limndninMB  to  i-^ii'— y/,A/;i|«  | 
IHUIlCtioIi  shoill.i  lie  |jliU'iii'i 

co-tH,  hilt  thill  llic  iniiiHJani 
li    Willi  respect    to  |ii<  ,,„,„„ 
euu  et  at.  iV    T/ir  *•/„„,/  r,m- 
ie    Parhh    uf  SI.   Fmiaiiit  I 
JO,  Q.    B.  lHi->. 


OF        RHLl(il()N-^^,l 
LERGYMEN. 


IS— See  MINORITY. 


MINORITY. 

7ist,  434-4;ifi. 
'■noils  i^iild  til,  f.'!7. 
f  I'roveity  uf,  (!+ 

<,  4:{9. 

440-442. 

r)/.  44:1 

I,  444. 

in  of,  445,  llii. 

P  of,  447. 

448-4.'JH. 

iy,  454. 

45.3. 
5H,  4()2. 
by,  46H. 
)n  of,  464, 
)5-46S. 

editors  of,  4G1I. 
ren/s  o/;'47n,  471. 
473. 

belonging  h,  474,  475. 

IN  Di'Rivr.,  477. 
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J  434,  Action  Against.— A.  minor  cannot  be  im- 
lleaileti  in  his  own  name  Cor  nece»HftrieH  for 
>|,i(li  lie  is  liable,  the  propt-r  remeilv  U'iiiL' 
Uiii.l  hin  tutor.  Coooe.r  v,  MvUimimlL  4 
f  CK.  224,  S.  C   lHf)4  i  :W4  C.  C.  '^  , 

:  Ui).  Action  of  (lanmses   wan  brought  a^ninit    I 


fSer^h„f*'".r"7  "«•'""'   •''"   '»!«»'"  of  their 
mther,  but  with  the  conHent  .;f  the  mothe.-,  for 

ler. 


minor  mill  vnliially  lorHe(luction,pniernitv,itc., 
i(iagain-t  liin  father,  both  imlividimllv  aii'ii  il 


n  roller   .L'''';'i'''''''''''  ""'  ^'«''  '«  Ro  any 
.T leco^    "1    ',7.,^"""'^'^.  re.i,le,iL//,w,  ...a 


^(ircHenling  his  Hon— //«■/</,  condniiingi'he  jmix 

('iillh 


Iheni. 

1875. 


Jdranl 


exerciHe  any  coercion  over 
Gimlet,  1  Q.  I,.  H.  174.  S.  C. 


coni'u/to^  !"„;,'"""*'"  "f*"*  •*"  "  "■••'''  of  haliean 
•  a  1  irf         J"''^"^"^'""    or    oUMtoily  ol  hin 

"  •"';V»:'^  ""TmH,  her  own   rtalemenf    il  g     Te 
laKen  as  to  wie  her  -  he  in  m,  m  i,;„.    1 

.sYw'/'«///^''/.  V.  //J//  2  y. ',  "li  ^;:  ''«'■'',  7 '";."• 

44.1  ^>/^«6///7/V:.v  /.-Wi  ere  a   ; ,  r«  ;         I 
to  recover  a  sum  0/ ,„o):ey  bane  "t   'a' .:;;:,; 

Mil  o  r^  /  ;'      '•'iV'''^"'/''''  ■"'vai,ta,^e  of  hi,.), 
11 1  nor.     Mi/liv  V.  iJemeule,  18  L   C  ?I   19  t-  •> 

regitation     "v    ?"■'    '''•~-^?.    ^'^'^''Ptance    ami 
Kai  -i.  ,    '""""■'•    ^"bseqnent    to    their 

»'■    v.odi    lonation  maiie  prior  thereto,  will 
<'   H.a,lcre,iitorH.  ,f  regi„tered  H,ib,.e„uent 
^Ki^tratur"'/  '"'  P^'t^  r"-^''  ''-"I't--"  "I 


fcfiiiolihe  court  tielow,  that  hucIi  action  („,„„, 
Li  lifliroiinht  again  St  a  minor,  except  by  iiiean.H 
yiiliitororcuraii.ircliiiy  ati|K)iiiteil,  ami 'tlnit  the 
\[\k!  was  not  reH|)oiiHible  either  in  hi,^  o«ii 
l«iiicnrnH  repre.-cniiiij;  bis  koii,  wiilioiit  being 
S  it|iiioiiiii'il.  liiHlop  &  Emerick  el  al  '» 
,f  R.  2h;),  Q,  1!.  1H57. 

I  'i  In  (III  action  brought  airainst  a  per^^on  who 

II  I  niinur  at  the  time  of  tlie  i.-Hue  of  the  writ 
II  major  at  the   time  of  the   service //fit! 

laMucli  Bctiiiii  would  be   di«minNed  on  an  ex- 

jflJimi  to  the  form.     Chnlifunx  v.    Thniiiii    •! 
,  ('  J.  1H7  A-  y  L.  C.  K.  71,  S.  C.  1858. 
J  4.!7,  ,4'7/i/«  for  Gooils  Sold  /o.— Action  wan 
•winliHur^'ooilf-  Fold,  and  ti.edefemlent  pleacied 

Biai  lit  the  liiiie  he  piircliaNed  he  was  a  iiiin  jr— 

b-M,  ili,'^niis,'<ing  the  annwer  of  plaintiit;  that 
IflemlRiit  Imd  promised  to  pay  since  he  came 
IfiiCe,  thai  no  action  would  lie  on  such  a  pro- 
|ii«(iiiC(iiiinietcial  matters   except  when  made 

Hunting.    Mann  v.    Wilson,  3  L.  C.  J    m 

U'.  lN5'.t;12:i5, -ec.  2,  C.  C.  ' 

t^::^^:!;.:i:J7^x^Ji,:xi::4^^^  «.ed  nme. 

-tf.W,  reversing  tbejudgtifent  of  the  court  I  re!^"r^l?   .i?''j!!"'''-'''P  "."»y  be,  emancipated  a.s 
»,  that  very  strong  reasons  were  nee  .ssary 
authorize  the  alienation   of  immoveablcH  be 
Mgiiig  to  minors,  and  such  pro|)crly   should 
l(vorl»Hol(l  except  when  there  is  an  absolute 
lecessitv  for  doing  so,  and,  in   •  -e  absence  of 
Vool  of  fiich  necessity,  even    the  advice  o(  an 
^s'.iime  de parents  is  not  sufficient  to  order  the 
pie,*   Belireiiu  &  Chevre/iLs,  2   Q.  L    R  IQI 
f.  B.  1876  i  297,  2y8&  299  C.C.  ' 

[139.   Contracts  by.— A  contract  made  bv  a 
Nor  i-i  not  null  deplein  droit.     Casqrai'n  v 
[%iM,  2  Rev,  de  Leg.  20{),  K.  B.  182U ;  9yti  & 

|o(   f^.  C. 


...r-tfW./,rever«ing.h\.judg,,7n    of!      court     /g^rrt^ 

elu»,  that  very  BtrouL'  reasrm- »pr«  „-.,.,!:,'!!'"    vi!f,'  1  /?''"" """■*"^'"    «'    •"^'-    I'ropertv 

319  C.C^'  '^"■'  ^  ^-  ^-  ^-  ''""'  »•<-'•  '8«4  ;■ 

t\?J         "'."liioli  the  nullity  i» demanded, affects 
acir'lt '""«""   "':"';   minor  wlu/h'asc,n 
S  S.'c'.'l87t'"2lla  C."  ^""'"'"'  '  "     ^■ 
447.   Guardianshiv  of.-A   curator  and   not 
8  tutor  must  be  appointed  to  a   minor  emand 
^lA  H  ."'"••"*««'•     It>-.  4  317  C.  C. 
mb,.;  r'^^'^'^y  "/--I"    an    action  aguinst  a 
,      -  _    minor  for  the  nrice  of  boots,  supplied    to  bin* 

ma^toJy  «/.- Where  a  fatb-,-,  a  widower     a^a  in'sVlom^  '(' • """'  ""'''"  °'*"''^  ^^'  hwug-.t 
»Jgivenhi..cl,,ldtoanotheriobe  ed.cloXn'    SI        e  """  "*""-'    ^°'  "l^J-otsof 

Med  ami  hruughi  up,   and.  after  the  n l?i  J     es.^'^   .1^.":  .'^  ."'^  payment  of  which''he  wa.s 


(ducateii  am    liruughl  up,   and,  after  the  child 

remained  with  such  person  for  four  years 

Inl  !irwar,l,  and  had  become  attache,!  to  him' 

■roiijiildemand  in  restoration,  which  was  re.sist- 

ty  the  other,  on  the  ground  of  a  subsistins 

ilrHl'l     lA     t  1,1,     ..«„„!         TT.tJ  ft 


res,>o„sibie.a;,rv;;;/:^r  ;:,r;^^  llcH 

:IIL.       r,    ^"''"'^>'m  V.  Mugnan  &    Lauran- 
dmu  V.  Guerin,  4  L.  C.  J.  146,  S.  C.  i«To"^22 


Rnirapl  to   that   effeet— W«M.     rever-inir       »  4J4     4       • 

Moiiofthecoiirt  below  (13  1*    C    I   -TWi   !  1,;.T.-      ""."?■•<;«■•. ymg  on    trade  may  le^allv 

k contract  t,  which  a  father  ikprive.s'd  u  h  'cZ' ml";  t  "^"'^  T'  '^'^«'"«'  «"''  '" 

fliinaternal  right  is  immoral  and  M.avU.  -^a^           «       ^    ^^   arretted    under   a   writ  of 


|K9;  1258  i  1259  C.  C. 

r.L^V'f  '"'"'•'"Sofa  writ  of  habeas  corpu.s 
Vw^r^  that  two  children,  a  boy  a^red  four 
fe.i  and  agirl  aged  seventeen,  haU  left  hoiiie 


450.  The    plaintiff   sue,!    the    defendant    for 
board  and  loJging  at  his   hotel,  and  pS  that 
the  defendant  ha,?  for  three  years  and  upwa    s 
with  the  con.sent  of  his  tutor,  his  failiev  =„„i 
inofiicr    r^eing    dead,    earned     on    trade     am! 


€39 
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greater  than  was  justified  by  his  rank  and 
?•  i,i°"  '".  '''^'  '^'>«  defendata  was  held  to  be 
liable,  and  lie  was  cofidemned  to  pav-.  Brovm- 
*".9  ^-  GaU,  6  L.  C.  J.  261,  S.  C,  1862  ;  322  C.  C. 
451.  Action  was  brought  by  a  notary  for  a 
tutors  and  executor's  account— ^eW,  that 
minors  as  well  as  their  tutors  are  directly  liable 
tor  the  price  of  an  account  of  the  srestion  of 
their  tutor  rendered  by  him,  Blthoujrh  it  was 
ttie  tutor  who  employed  the  notarv.  Easton  w 
^"^9 '^'•'  ^  ^^'  C.  J.  124,  S.  C.  1864. 

ioZ.  Held,  on  a  demand  against  a  minor, 
oecoine  majc  o  take  up  the  instance  of  a  tutor 
ad  hoc  to  hi  ]f  that  he  could  not  be  compelled 
'*?,''" ."o-  i^he  Corporation  of  St.  Xorbert 
(lArt/iuOaska  v.  Champoux  &  J'he  Corporation 
or  f't.  Aorbert  d' Arthabaska  v.  Pacaud,  I 
Q.  L  K.  ;i76,  8.  C.  H.  1874. 

4a3.  A  minor  engaged  in  trade  is  liable  on  a 
pnimL-Nory   note  given   by  him  for  goals  pur- 
■•ciia-seil  tor  the  purposes  of  his  businee«.  The  Citu 
iii  ^' ^«^««'-.  20  L.  C.  J.  131,  S.  C.  1875. 

454.  Obbgations  by.— The  nullity  of  an  obli- 
gation entered  into  by  (he  tutor  of  a  minor  with- 
out the  authorization  required  by  law  is  rela- 
tive, and  can  only   be   invoked  by  the  minors 

S  c"r  T876  *"  ^'  '^'"'"''  ^  ^'  ^'  ^-  ^^*' 

455.  Pleading  by—In  an  action  by  a  minor 
for  damages,  the  defendant  pleaded  bv  peremn- 
tory  exception  the  lack  of  assistance  of  a 
curator,  and  the  plaintifl"  moved  to  dismiss  the 
plea  on  the  ground  that  it  should  be  pleaded  bv 
exception  to  the  {orm-Held,  that  the  exception 
}vas  nroperly  brought,  and  the  motion  was  re- 

rc:V48!'s.Tl86j^"'"^    ^'    '^''^•'^""■^■^'    ' 

4o6.    Powers  of.— A    minor  cannot   become 

surety,  and  if  he  do  give  bail  for  another  and 

!.•-   .Mifdas  such  and  pleads   his  minority,  the 

action  must  be  dismissed.     Deromsel   v.'Binet, 

2  Rev.  de  Leg.  32,  K.  B.  1820.  ' 

•l')7.  A  minor  if  he   be  a  merchant  may  not 

•  only  contract  in  the  way  of  his  trade  but  may 

mie  alone  upon  his  contract  and   without  his 

K.  R  imrmc^'r'  '  ^''-  ''  ^''='  '''' 

4o8  A  minor  of  the  age  of  twenty   can    be- 

f]iicatli  personal  property  to  a  tutor.*    Durocher 

".'.■'-'■^^aubien  et  aV,  S.  R.  307,  K.  B.  1828 

4oy,  Un  appeal  from  a  judgment  rendered  in 

a  (  ircuit  Couri-Bdd,  that  a   minor,  a  trader, 

could  be  sued  and  condemned    for  M>t  con- 

tnicted  in  the  course  of  his  business   wiihout  it 

>.'i„g  necessary   that  a  tutor   be    appointed    to 

nun,    such   minor,   with  respect  to  such  trans- 

LTk'^f^Wm^r^,^^^  ^- ^^*^> ^ 

m.  A  married  woman,  after  the  death  of  her 
iuisband,  sought  to  have  a  deed  of  exchange  of  a 
oer  ain  immoveable  property  made  during  tlie 
life  ime  of  her  husban,!  with  her  ratiticaiion  set 
a.side,  and  the  property  declared  to  be  hypotlie- 
t-iited  for  the  amount  of  her  dower  with  in- 
terest, eto.,  on  Uie  ground  that,  being  a  minor 

;  ,11  "  fJ7,  "  "■*"  '^^fc"«'d.  her  ratification  was 
uxW  Held,  reversing  the  judgment  of  the 
court  below,  that  a  hypothec  giiaranteein<r  the 
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payment  of  a  dower  prefix  is  an  ii 
right,  and  may  be  validly  alienated  \ 


m 

JiiiiiCiifatJ 

liiii'il 


;ed  by  marriage.      Matri.^e,  .,  „,, 
L.  C.J,  60  i  lOL.  C.K.^J* 


Jnjj  .iiiy  i.artof  thai;  property,  833  C   V.-Ed. 


emancipated  b 
Brault,  4  1  " 
1859 

461   And  held,  aho,  that,  in  order  to .« «.a 
a  deed  passed  during  minority,  it  is  ne,v«l, 
only  to  allege  legion  but  to  prove  i     1^,"? 
247,  314,  322  &  yi2  C.  C.  "^'"^ 

462.  A  minor  has  not  the  right  to  sie ink.' 
own  name  tor  the  recovery  of  wa.w  ^Z!,^ 
engagement  has  been  made  by  hi.  r„tl,;  ,j" 
whose  power  and  control  he  i-  ilT, 
micoi,  13  L.C.J.   28,  C.   C.'86y;lS'?f 

46.3.  Ratification  by.-A  .settlement  of  .J 
counts  between  a  tutor  and  his  wanl.  ,.'  I 
ari  inventory  ivhere  the  ages  of  the  clii|I„,!l 
sti  1  uncertain,  will  not  be%et  as,d   f'' 

action  has  been   ratified   bv   ,-mI,. ,,         ' 

actions   between   the   parties  atapen'f.lf, 
the  minors  were  of  full  age,   had  cea  f  If f 
under  the  control    of  th<^r' tu,,'.  ^K 
knowledge   that  the    inventory    „a«  j Li 
Motz  V.  Morew,  10  L.  C.  R.  84,  P  C  m     } 

464.  Representation  of. -In  an  action  i,, «, 
tion  of  tfie  property  of  a  community  i„  Z 

there    are    minor     children     concerne.  T I 
minors  may  be  represented  bv  a  tnmr^ji  I 

465.  Rights  o/.-Where    a  sale  made  kil 
minor  was  set  aside  on  the  ground  o(  |e,      ' 
Held,  that  as  the  only  proof  of  goo^l  faith  on  mt 
part  of  the  defendant   was  that"  ,l,ei 
been  i.i  the  habit  of  transacting  his  own, 
the  minor   was  entitled   to  the   fruits  a,„i  re'l 
venues  of  the  property  accrued  since  the  J 
Lanvihe  v.  Arsenaull  &  Lwirihe  51  r 
220,  8.  C.  1861  ;  322  &  1002  C\c'       '^^ 

466.  A  minor  who  is  married,  and  iher,l,| 
emancipated,  may  bring  a  moveable  action  il 

1863  ;  320^''c  "'  ^""'^"*'  ^  '-  ^'J'  '".'C  cf 

467.  A  minor  sixteen  years  of  age  and  «n 
wards  has  a  right  to  choose  the  person  M 
whom  he  or  she  will  reside.  CnominA 
Tanner,  8  L.  C.  J.  113,  Q.  B,  1863    ^^' 

468.  A  minor  cannot  compel  his  father  to 
pa,y  his   board  when  he  is  earning  enoiu-h  him. 

25,^0°  rii?5ri65'?'Sc.^c.'^'*^"-^^«i 

469.  Rights    of  Creditors  r./!— The  proneiti 
of  certain  minors  having  been"  seize.l  and  tab 
in  execution,  the  tutor  filed  opjw^ition  and  ml 
collocated   for  a  certain  sum.    The  aiipellaotii 
the  case  had,  on  jhe  day  fixed  !,<•  ;|,e  court  f* 
the  homologation  of  the  report,  moved  lor  Ifgvt 
to  tile  an  opposition    afn  de  c,juserwemm\ 
ordre,  in  virtue  of  a  claim  founded  on  a  jmbitiii 
against  the  father  of  the  minors.    The  liioliotf 
wa-<  rejected  on  the  ground  tlu.t  the jiingmeriiJ 
(luestion   had  cease.l  to  the  execiitorv,  amiii; 
allqjation  of  the  insolvency  of  the  tvioriraiin. 
sufficient  without  alleging  the  in.«olvencvoftli( 
estate  of  the  minors,  and  also  because  lheclaiiii[ 
nf  the  opposantB  being  presonied  a!  so  ia,c»l 
stage  of  the  proceedings  was  calculated  (oi^ 
prive  the  minors  of  the  use  of  moneys  of  "iiici  f 
they  stood  in  need.     Doyle  et  al,  &  McLtiu «l 
al,  10  L.  C.  R.  309,  S.  C.  &  g,  B.  1860.        ' 


iinmoveaij 


•  linn-) 
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i  do^ver  prefix  is  an  ,,„ 
ay  be  validly  alienateil  hy 
by  marriage.      Matrmi  ,i  „{l\ 
C.J.  60  £  lOL,  CMM5;^f* 

e[rf,  also,  that,  in  ord(rtoQrtv,J 
during  minority,  it  is  neA-«s,, 
leMon  but  to  prove  it,  Jh  i-i  I 

jr  has  not  the  right  t 


MINORITY. 


the  recovery  of  wa.res  when , til 
aHbeenn,adel,yh,.iH,l„r,,J 

and  control  he  h.  (/;„,/;| 
C.J.   28,  C.   C.18til);ui7t| 

nation    by.~A  .settlement  uf.vi 
n  a  tutor  and  his  war.U  |,acf,j,J 
vhere  the  ages  oCihe  cl„Mrena" 
,  will  not  be  set  aside  if  the,,.  J 

■n    ratified    by   ,m,I,- ,,,  I!^.') 

en  the  parties  at  a  peno.ritul 
re  of  full  a§e,  had  iZtll 
itrol  of  their  tutdr,  an<i  ^  ,1 
at  the  inventory  wap  inrorMif 
«.  10  L.  C.  R.  84,  P.  C  ml 
miation  of.~In  an  action  i„»> 
operty  of  a  community  in  wS 
nor  children  concerned  wJ 
e  represented  by  a  tutor,/* J 
'yke,  3  L.  C.  R.  loi,  Q.B.ljjjT 

o/.— Where  a  sale  made  kil 
iside  on  the  ground  oriefioi-l 
;ie  only  proof  of  goal  faith  on  ij 
endant  was  that  the  minor fcj 
it  of  transacting  his  own  aifair- 1 
entitled  to  the  fruits  and  J 
propertv  accrued  since  the  suit,  I 
rsenault  &  Xa/vVwc,  5L  C  jl 
;  322  &  1002  C.  C.  ( 

r  who^  is  married,  and  tberekrl 
lay  bring  a  moveable  action  ill 
or  8  sum  exceeding  twentv-Stfl 
v.JUinogue,  7  L.  C.'J.  ISVCcf 

r  sixteen  years  of  age  and 
ght  to  choose  tlie  person 

T   ,'I'i"  Z'''''^'''      Cooper  m.l 
J.113,  Q.  B.  1863.    ^     ^ 
r  cannot  coni|)el  his  father  lo 
hen  he  in  earning  enough  tim- 
Vdlhtte  v.  Lebmiif,  (iRL 
i66&170C.C. 
f  Creditors  r;/:-The  prope.i; 
s  having  been  seized  and tatd 
?  tutor  filed  opjiosition  and  iij 
certain  sum.    The  appellant u 
^he  day  fixed  hv  the  court » 
_  of  the  report,  n'loved  tor  \m 
ion    ajin  de  en  use  rem  mm 
fa  claim  founded  on  a  Jndimitiii 
■r  of  the  minors.    The  liioiiot 
le  ground  that  the  jungmemn 
isC'l  to  (he  e.xeciitory,  anJic 
insolvency  of  the  tvt'orwasii. 
;  alleging  the  iusolvencvofilif 
3rs,  and  also  hecaufie  the  claim 
being  pre.seiiteii  at  so  iwi 
eedings  was  calculated  todf- 
of  the  uce  of  iiioneya  of  niiicl 
ed.    Doyle  H  al,  &  ilcLtmi 
09,  8.  C.  &  g.  B.  1860 


I  D»| 


MOTIONS.  842r 

in.  Rescission  op  Co.vtraots  Made  Dcrino. 

re,iiiion  o?  a°dee"d' m'adl'V'^'  ''"•'^''°''  '^^  "^^ 
i^e?(/.  revei4n„  .r„  .  !^^  ^^  ^  minor  aro.se— 
that  {he  .W^,  ''f,,^l«'!?".<^f  'he  court  below. 


ri^;,''^;:£>  rr''!?  °^  such-de;d-by 
arainsf  nil  /i '""'^"'.Y  or  fraud  must  be  made 
mis  of    lip      P-^'i";'  "'forested,  and  wuhin  ten 

1864.  ^"'^  «k  9  L  C.  J.  141,  Q.  B. 


|4J0.  Rights  of  Parents  of  .—A.  father  who  has 
It  bteii  appointed  tutor  cannot  sue  for   the 

LTfsofhis  minor  son.     Carson  \.  Bishon  2 

lfi24,S.  C.  1870.  ^i^nop,i 

|4I1,  A  I'atner  as  such  has  a  right  to  utilize 

(services  of  his  minor  child,  to  hire  him  out 

kl  to  sue  for  his  wages.     Caron  v.  Si/luain  1 

fc.  :'4.i,  C.  C.  1871  ;   243  &  244  C.  C  ' 

hn.  Sale  by.— A  minor  having  reached  the 

|e  of  niajoritv  took  action  to  recover  possession 

Is  piece  of  land,  being  his  share  in  the  suc- 

(iionof  the  father,  which  he  was  induced  to 

Inslir  to  his  brother  in  consideration  of  a  I  " 

tall  .sum  of  money  bearing  no  reasonable  pro-    MISr)P"\rP  wrr^T,      r, 

koD  to  the  actual  value  of  the  land,  and  I  '"^^^■'^'^^l^ANOR— ^e, 

lich  land,  along  with  all  the  rest  of  the  im- 
Ivosliie  property  in  the  succession  of  the 
Iher.  had  been  transferred  to  another,  and  the 
feiidant  pleaded  that  the  plaintiff  could  not 
'lain  the  conclusions  of  his  action  without 
Itnng  lo  return  what  he  had  received,  and  tliat 

( transfer  by  the  plaintiff  was  made  within  a 

unonthsof  his  majority,  and  that  he  had  for 
Ineiime  previous  been  in  the  habit  of  man- 
ling  his  own  affairs— .SeW,  maintainin'^  a  de- 
lirrer  to  the  first  plea,  that  the  minor  was  not 
luiid  to  offer  back  what  he  had  received,  and 
jit  the  other  pleas  did  not  deprive  the  minor 
Ihis  right  of  action.  Lariviire  v.  Arsemult  & 
htkiin,  5  L.  C.  J.  220,  S.  C.  1861  j  322  &  1002 

fe  .\nd  such  sale  having  been  set  aside— 
iH.that  the  minor  was  only  bound  to  reini- 
rse  the  holder  of  the  property  for  such  neces- 
lvreLiiiir,s  as  had  been  made  during  its  deten- 
tn.  III. 

\l\.Meof  Land  belonging  ^.— Petitory 
lion  was  brought  to  set  aside  a  deed  of  sale  o"f 
Id  lielongmg  to  minors  on  the  ground  that  Uie 
le  hid  not  been  attended  by  the  requisite 
lmahties-.tff;(/,  that  the  observance  of  such 
Iniahties,  such  as  the  reouired  publication  of 
■e,  could  not  be  proved  by  verbal  testimony 
|w/i«efa/,  V.  McGregor,  9  L.  C.  J.  332,  S  C 


LAW. 

MISNOMER. 

I.  Plea  of,  see  PLEADING. 


CRIMINAL 


AC- 


MISREPRESENTATION-^ee         ^^- 
TIONS    Redhibitory,     INSQLVEN 
CY,    INSURANCE,     SALE,     WAR- 
RANTY, &c.  ' 


HIJ.  And  where    such    formalities    are    not 

imv  prored  to  have   been  made,   the  sale 

t*  adjudged  to  have  been  inoperative  and 


MISSING      DOCUMENTS— ^ee 

TORNEYS  AD   LITEM. 

MITOYEN    WALL-^ee    ACTION 
BoRNAOE,  SERVITUDES,  &c. 

MOB. 


AT 


E.V 


damage'"'   ''^  ''''''"'  Caused   «v. 


see 


L*  uujuugea  to  nave  been  inoperative  and    ir^-nrr  t.  

l,an  t  e  purchaser  of  such  land  at  a  public  |  ^OBILIZ  ATION-^ee         MARRIAGE 
"III  be  condemned   to   rpatr,,-^   n... '. ,.., '•^.Q.i.viti.Auri 


|e  mil  be  condemned  to  restore   the  same. 

Wills  hy.-hi    a  petitory  action    by  a 

c  a.ser  at  a  judicial   sale  of   certain   lots 

laud  belonging  to   a  succession   to  obtain 

ill'-f  ''l   "IP  property   in   the   hands   of 

|ii.id  imy-IIe!d,   that    a    minor  of   the 

Nftwity  years  could   not  dispo.sc  of  his 

Tct'^:f^1',8^r''r^'' ^^-''^-- 

Fj     •-'-''' y- "-.ISjy,  ^  note  to  art.  -lis 


CONTRACTS. 


MONEY. 


PllKSCllIPTIO.X   DUIU.VG. 

In.  IVhere  action  of  boundary  was  brought 
J  I  P  .unit  to  establish  tl!e  bonndark's 
l««.    nmself   and    .ie(endant-7/c7c/.   Iha? 

1  '  mug  the  minority  of  the  person  to 
X'«   "  «J.  ^  Diibur  Ai   Jh'rounii    II     r    r 


I.  In  H.VXD,  see  BANKS,  TRUSTEES,  &c 

II.  Paid  in  Error,  .ee  ACTION  .kn  Hep^-' 


TITIOX. 


MONEYS. 
riBSlQUEr"   ^^'""'*^'^«'    *«    CHURCH 


MORTGAGE— ^ee  HypOTIIEG 


MOTIOxNS-^ce  PROCEDURE. 

I.  For  Seci'ritv  for  Costs,  see  COSTS. 


I  I  ' 


i !'  nffW' 
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MOVEABLES. 

I.  Actions  Concerning,  479. 

II.  Possession  of,  480,  481. 

III.  What  ABE,  482. 

I.  Actions  Concerning. 

479.  In  an  action  in  revendication  of  a  violin 
wiiioh  had  been  wrongfully  in  the  possession  of 
tne  defendant— i/e/cZ,  that  in  such  an  action 
■each  party  had  a  right  to  go  into  the  question  of 
property.  Herbert  v.  Fennell,  7  L.  C.  J.  302  & 
13  L  C.  R.  385,  Q.  B.  1863. 

II.  Possession  of. 

480.  A  lease  of  moveables,  where  the  party 
'Jetting  is  not  in  the  habit  of  leasing  them  as  a 
business,  cannot  bt  extended  indefinitely  by  tacit 
reconductiori,  so  as  to  defeat  the  presumption  of 
ownership  arisinj;  from  po^.-^^ssici.  Belly.  Eig- 
ney  et  at.  &  Miller,  3  L.  C.  J.  122,  S.  C.  1859 : 
2268  C.  C. 

481.  Possession  oi  moveables  is  not  equiva- 
lent to  the  title  according  to  the  Code,  except  in 
■commercial  matters.  Lehlanc  v.  Rasconi  et  al., 
4  R.  L.  596,  Mag.  Ct.  1873 ;  2268  C.  C. 

III.  What  are. 

482.  The  tin  vessels  used  in  a  sugar"'refinery 
in  place  of  troughs  are  moveables.  Lebrun  v, 
Dauust,  5  R.  L.  475,  Q.  C.  1874  ;  334  C  C. 


MUNICIPAL  CORPORATIONS. 

I.  Action  Against,  483-486. 

II.  Action  EY,  487-491. 

III.  Action  to  Annul  Sale  by,  492,  493. 

IV.  Appeal  in  Ma'iters  of,  494,  495. 

V.  Assessments  by,  496. 

VI.  Assess.vent  Roll,  497-499. 

VII.  Assessors. 
Remuneraiion  of,  500,  501. 

VIII.  Books  OF,  502. 

IX.  Boundary  Lines,  503. 

X.  Bridges,  504. 

XI.  By-Laws. 
Cnmmencement  of,  505. 
Cimfirmed  by  Statute,  506. 
//%((/,  507-511. 
Interpretation  of,  512,  513. 
XullUi/  of,  514-520. 
I'rocednrc  to  Set  Aside,  521. 

XII.  Carter's  Tariff,  522. 

XIII.  Ciian(jk  of  Ixcoiii'oration,  523. 
XI  v.  Conviction  uv,  524. 

XV.  Costs  in  Action  Against,  525. 

XVI.  Costs  ok  Pkotest  of,  526. 

XVII.  County  Work,  527. 

XVIII.  El.KCTIONS. 

^iiinounccmeiit.'i  at,  ^28. 

Asses.sment  R(dl,  bWj. 

Closing  of,  530-532. 

Contestation  of  533-551. 

Corrupt  Proftices  at,  552, 

meet  of,  553. 

Employment  of  Carters  at,  554-650. 

Formalities  in,  557. 

Nomination  of  Candidates,  558-664. 


Foil  Book,  665. 

Power  of  Presideni,  566,  567. 

Presidency  of,  568-574. 

Qualification  of  Candidates,  5Tj-j;(| 

Returning  Officer,  580. 

Rights  of  Voters,  581. 

Sureties  in  Contested  Cases,  5)^2. 

Voting  at,  583-585. 

Votei-s'  Lists,  586,  587. 

XIX.  Expropriation  by,  588-5'JO. 

XX.  Inspectors,  591-u98. 

XXL  Interest  on  Arrears  ok  Tup  -■ 

XXII.  Jurisdiction  OF.  '     ''' 
Over  Road,  600, 

XXIII.  LlAUll.ITY  FOR  AsSES.«.MEN-TSBr.i(.| 

IvXiV.  LiABiLM V  OF,  ooo-Uiy 

For  Accidents,  620-623. 

For  Acts  of  a  Mob,  624,  (125. 

Fur  Acts  of  Council,  026. 

For  Acts  of  its  Officers,  627-(;2;) 

For  Damage  by  iFater,  (130-OJj 

For  Lowering  Streets,  636. 

For  Roads,  637-639. 
_  For  Trespass,  640. 
XXV.  Liability  of  Councillor,  (ni.i,n 
XX  VL  Liability  of  Road  h-mrM  , 
Inspectors. 

XXVII.  Markets,  644. 

XXVIII.  Meetings  of. 
IVhere  Held,  645,  64G. 

XXIX.  Municipal  Works,  64:-Wli 

XXX.  Negligence  of,  650. 

XXXI.  Notice  to,  651-653. 

.^L  Ol-FICE    OF   SECIlETAHvTREiirml 

Where  Situated,  655.  \ 

XXXIV.  Petition    Against     PaitRN  J 
Mayor,  656. 

XXXV.  Powers  of. 

Interpretation  of,  657. 

Of  Mayor  and  Clerk,  658. 

Of  Officers,  059,  660, 

Of  Surveyor,  661. 

To  Bring  Actions,  662. 

To  Employ  Legal  .((/c/.seci,  663. 

To  Exenqytfrom  Tarm.  664. 

To  Impose  Taxes.  6(l.'J-66y. 

To  Pay  Expenses,  670. 

To  Repeal  By-Laws.  671. 

To  Sign  Promissory  Xoies,  C72.  ill 

I'o  Transact,  674. 

With  Regard  to  lioundaries,  (J:j,  i'.i 

With  Regard  to  Lnanx.  677. 

With  Regard  to  J'eiui//its,  6't. 

XXXVI.  Phivili:i:k    ok,  for  Asstjivrnvl 
679.  _  ^ 

XXXVII.  PrOCE-S-VeIUIAI.   UF  .Sll'tRI.\TD>| 
EXT,  (if^O. 

X.XX' VIIl.  liEcovEitY  OF  Fixes,  (J>1. 
XXXIX.  Rfpoui  of  l)Ei.Eu.iTiis,  (Jij2. 
XL.  Rights  of. 

Over  Asscssiiienl  Roll,  6.-';!. 

With  Regard  to  li'iiilirai/.i.  6-4. 

With  Regard  to  ll'aUr  llales,  (JM. 
XLI.  Roads. 

Action  Concerning,  GS6,  CS7. 

jhiplicatiuii  rfEuad  Acl,  Oii- 

Closing  if,  689. 

County  Road,  690. 

Liability  oj'  Proprietors,  691. 

Maintenance  of,  692-690. 
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AbU.llV  OF,  t)U6-t)la 

ideiiis,  620-623. 
sofa  Mob,  624,625. 
s  uf  Council,  626. 
!  of  Us  Officers,  627-i;29 
nage  by  Water,  630-ii;jj.' 
'eriny  Streets,  636. 
ds,  637-631). 
<pass,  640. 

lill.lTV  OF  CorNCU.I,,,!!,  641-« 
ABILITY    OF    KOAU    Lv^mioll,  «| 

ARKET.S,  644. 

iIeetings  of. 
leld,  645,  646. 
•xR'ii'AL  WouKs,  647-iJ4;i 
;li(jexoe  of,  650. 
)TicE  TO,  651-653. 

ULLITY  OF  PltOtEEDIXCSOF.iwl, 

)ffice  of  SECiiETAHvmisnal 

ituated,  655. 

Petition    Against     Rnra\  m 


pKOCE.S-VEIiHAl,   OF   .Stl'ERI>TES>| 
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Ovenina  of,  6%-698.  .  °^^ 


Ovening  of,  696-698 

Width  (f,  699. 

Winter  Road,  1W- 1(^2. 
XLfl.  Sale  or  La.vd  for  Taxes.  TO'?-?!  I 
XLIII.  .Seal  OF,  712,  '    "     *^^ 

XLIV.  Secketarv-Treasurer,  73 
XLV.  Special  Tax,  714,  715. 
XLVI.  Staiis  of,  716. 
XLVII.   Statds  of   County  Cocxcil.  : 

XLVIII.  SiHjECT  to  Prohibition  719 
:  XLIX.  S1TERINTEKDEXT.S,  720,    ' ' 
L,  Taveun  Licenses,  721,  722'. 
LI.  Vaca.vcies,  723. 
Lll.  V.uAxc'Y  IN  Coi-.vciL,  724--727 
LIU.  Vauation  Koll  of,  728. 
LiV.  Watek  Courses,  729. 
LV,  Waikk  Kates,  730,  V31. 


tJantif  SS.^r"^"."  '>^«  "^  ^^^^  "n 
J'nrish  of  fit    Joal/,)'    ^,'"' j^^^J^^^aHon  of  the 

-SiH  com:^!  STiS'V"   t  "'*"'- ^'^ 'he 
clie'-tpr— //J.y  ■  ,     ''■''''nship    of   West- 

2h'*V?c  ^ctreo'Tlf '°r  °''M°"trea),  under  27  & 

assewsnient  made,  i„  coiiseaue,  ■    ^'  !'l'!''"f»t'*ry 
removed  from  tli  •  r  Licp  1  i  ■"   '""   '"*^''»g 

a.s,ses,«ed  and  ex  end      In',  f  "'""■''  1"'  ^^'^^  fi™" 

.,ll,an,itlmtngl;  ofaa,on,not  withstanding  he  vear,  whe,  the  s°.;    1  "' ^r'"'"''"  "^  "'^  *^"'« 

■ov,siun.of27  v'ic  cap,  9,  sec-  IL  e.x,.stslf,e?  inad^,     Ti  e  defe    Iw^^^^           ^--sses.sn.ent  vva,. 

iwoyearMn^n  the  date  of  .-ale.*     rhe  cJuZ  JO'ound   that    he    ha    ,^   'm'''^  "■"^''>'  ""  '''*^ 

i/io« ,;/  M.  0,««^y  0/  Arthabaska  et  al.  A-  4/  ■  Hiat  vfar  1 ,,  f  «? ,1  i  ,  •'^^"  '''^  assessments  for 

M.  14  I.  C.  ./.  226,  Q.  B.  1870                          '  tir„l!n  ^irt^  i'      ,'"^  "'"^''  ""^  P'"'^of  «'a.s  made  bv 

''^'^^^^^^'■''^^°'^'- ^^s:^Bs^^^ 

po    e^-in,    he  property  on  the  otiier  .side  c^  the 

;::lrm  'tr;,;' thT'd? """  "'i  '''''^■'^^-^' 

'/e'ln  Ihipti.te   t'l  ;vn        <^"'V"''-«^'o«  0/  St. 
L.  ^'-  H.  315,  C.  t.  1J66       ""'■  '■  ^!"-''""''''  1'^ 


.  Action  Against. 

4S3.  An  action  of  damage 
iiiinioiijal  corporation  for 
|faleofiinnnjveable.s  hy  whic 


e  against  a 
■  ■•  iiic:-!  in  the 
aie  is  declared 


II  ,     r —  •..  .=  1.^/11  <-i.-e  uie  coi  Deration 

Ho«not,,l..ad  error,  and  are  unable  1^1?" 
ftiieirprom.lings  or  offer  to  indemnify  the  our- 
teer.tlie  adjudication  will  be  maintained'   and 
ik.cortK)ra...M  will    beheld    in  co.n  and  da  a 
L-e-toivar,!.-  the  party  injured.     Jb. 

L'^.l'' .V,  V. '-'"  ''"■  a  </>Mntiun  meruit  for  road 


*rk  will  li,..  a«ai,,^  a  m,inicip;;i'c:;;;;;aHon 
liiider  till' .Mmncipnl  Code.  Boutellev.  he  Cor- 
|r,.y»,M,/  the  Village  ofUaui-ille,]}  R    L'i, 

4*  In  ,11,  action  against  a   municipal  cor- 

fcvnition  lor  neglect  to  keep  the  roa.ls  in,  roner 

repair,  It ,.« ,,ut  necessary  to  allege  in  the  declara- 

.M  that  the    aifidavit  required    b     "     A"    'N 

Jiccap.  4,i,  sec   1,  has  been  flle^l  wilh  the  /,W 

ftonhal  the  r,«ds   in  r,uest,on    are  si  u  ted    n 

|Mim,n,c,,ml,tv  ol'the  parish,  nor  are        le    ti  e 

V.rolofil,,.  defendants,  when  it  in,ic    e«  in 

..p«n>    , he  road  complained  of  is  situLht 

(•^  C  {''\[':'^i'"''"'""'  '^f^t.  Clement,  5  H.  I.. 


AriiiiN  liv. 

fediPr  '"""""=''"^' •^•"•l'o>'alion  brought 
S  Zl  '■'^'■I'^'iaiiun    of  the  parisl,    of  St. 

ri.t.-u,i,u,u.,  the  corjioration    was  not  before 


III.  Action  to  Annul  Sale  by. 


•wvcomiratioii  l»  bou 


.1,  ,  11    ,.     r.""^"ue<i  uy 
'li  iiiljiulioaiiou.    IUI5  .Al 


(I'lircil  Ijv  1 


■'",  ".<  tlle/jrar.'s.i'tiV, 


J'Mti  regulal,.  'tU,.,,,    , 
S'y'l-llar.foreadn 


ll'lll,   uihlii 


in  the  c.mllliG.. 
ami  by  Uie  by-l 


■192.  In  an  action  to  annul  a  sale  made   bv  a 

'iJ'i.  -Villi  ln\d,  also,   that  a  party  has  a  dirp,-t 
action  to   set  aside  suel,    ..,,1..   i,"  •' i','"^'^ 

-•iH--ofab,.i.r;;:l;,.i't^'a.^™;;',t. 

:2'b?-;a;;':""T^'^^''--'---^^;i-''-: 


IV.  A 


i'I'eal  in  Mai  ters  of. 


I'wi  Isfuril 


■"  a  fiiiualty  not 


laws 


hiT  rt' 


IjifraotioutUurcof  ;suci 


g'wi*)ii8oflaw, 

hr  rue 


;s|"m«ibleloralldamaii;e8re 


exct'iHlJiit; 


!ioi>rpi,ni- 


■orauaaampsresulUnKfron 


""*  01  law,  gavillK  1(8  "p,   , nr.  '•    ' }    '""« 


W.1,  or 
leers 


■494.    In  matters  reiat 


porations  there  is  n 


s  no  a 


iiig  to   municipal    cor- 
ippeul  from   the  Superior 


Municipal     officers  nro  liable  for  tlieir 
S';1  .!',^''."?  fom.heit  raf„.„|  ,„■  no. 


cliarge  tl  eir  Uuties  to  tUe 


acts  or  in 
-joglejt  to  dia- 
corporatiuu  only,    200  M.  C. 


'^■,     i 
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*  >1 


Court  to  the  Court  of  Review,  Beaudry  &  Work- 

J  ■  .  '"'  ,^  "°  «PF»1  •'•on>  a  judgment 
rendered  ,n  the  CirculT  Court  in  municipa 
inatters  under  Act  10^7  of  the  Municipal  Colle. 
TAt  torporatwn  oj  the  Cmnty  ofDrummond  & 

4  a.  L.  708,  S.  C.  187a ;  1033  C.  C.  P. 

v.  Assessments  by,  see  Liability  for. 

496.  Where  Die  corporation  of  Montreal  was 
authorized  bv  .sti.tiUe  tu  make  certain  street 
iniprovcuient.^  and  ,  a.ssess  tlie  costs  on  the  pro- 
prietors of  real  estate  on  either  side  of  tlie 
streets  so  ini proved- //cW,  tliat  the  citv  sur- 
vevorsasPeHsnierii  roll  should  show  that  the 
cof:ts  ol  tlie  improvements  was  proportioned  upon 
JiP  real  estate  according  to  the  frontage,  and 
hat  an  asK>ssment  roll  simply  slating  that  he 
had  asse.^^ed  on  tlie  property  according  to   law 

273'  s'c  I'ses''   "^'"^'"^  ''  "'•  '''^•'  ^^ ^- ^'  J- 


VI.  ASSESSME.NT  KoLL. 

497.  An  assessment  roll  is  null  if  the  assessors 
do  not  possess  the  proper  qualification  required 
by  law,  or  It  they  fiave  not  taken  the  oath  re- 
quired, or  if  they  have  not  signed  the  roll.'  Pal- 
T  V'  1  91  >?'^'"fi??  '^^  ^''  ^'"'^^  d'Actou,  13 
fl.t^^'pf;''''  "'*  "°-''=^  reauired  of  the  comple- 
IwmaiiSrib""""'  """^  '■"  **"  ""^'«P-«-'^'« 

499.  An  assescment  roll  prepared  under  a  by- 

^I.i     T"^.""  ■"'''"'"S  0'*  '^•""  of  money  by 

axa  ion  for  tlie  purpose  of  paying  the  debts  oY 

the  corporation  aiufthe  expenses"  of  the  muni- 

C  C.^sJo  '^^  ^JA<-tm  rule,  2  R.  L  565. 

VII.  Assessors. 

rifv  nf  w  ^r'T"''''?  '?^--'i'l'e  council  of  the 
tity  of  Montreal,  under  14  and  15  Vic.  cap  128 
voted  a  remuneration  to  the  as.^essors  of  the 
city  at  the  rate  of  i.725  per  annum  each.  The 
plaintiff,  one  o(  such  as^es..ors,brought  action  for 
a  larger  flmount--//.W  reversing  ^the  decision 
of  the  court  below,  that  the  deci.Mon  of  the 
council  was  not  final  lus  to  the  amount  of  .«uch  re- 
niuneration  and  that  tne  asse.=.sors  under  the 
^ection  of  the  statute  above  quoted  liad  a  rid  t 
of  action  granted  for  a  reasonable  remuneration 
to  bt  established  by  witnesses  and  based  upon 


(he  value  of  the  services,  and  that,  unHf,,;  i 
circumstances  of  the  case,  the  amount  ,le„,'  '! 
by  plaintiff- vfa.s  not   unreasonable.    BrJizl 

Q.  B   iS"''  '^'•'   -^  ^°''^'"'^'  ^  ''•  ^'M 

501.  But  held,  in  another  case,  that  a«ei.* 
appointed  under  a  statute  anthorizii,.-  th,  . 
poration  to  appoint  such  assessors.  anJ  ,/ * 
them  such  remuneration  as  they  m„   ,1." '7  ' 
cannot  recover  on  e  quantuin  vw'uil  in  an  2',;  'I 
against  the  corporation.     Goriip  v    77,/l/ 
d-c,  ofMont,-eal,  8  L.  C.  R.  236,  S.  C.  Ibf'  ' 

VIII.  Books  of. 

502.  A   secretarytreasurer  of  a  nninicira 
las  a  right  to  refuse  to  allow   the  rat,-,,,,,^...  1 

take  extracts  themselves  from  the  rfH-,Lf,; 
other  books   and    documents  deposiu,!  , , 
otlice,  and  such  books  and  ducuimiK- ,    ., 
oiiiy  10  the  inspection  of  those  intcre^ifj  ■„/' 


IX.  Boundary  Lines. 

503.  Article  774  of  the  Municipal  Cc«j.,io«l 
not   des  roy   the   relations    of    neighbor    >H 

X.  Bridges. 

604.  On  appeal  from  a  conviction  of  a  iii=iif. 
of  the  peace  under  th.  Lower  Canada  Mu  ley 
Road  Act  Of  1855-//eW,  that  l.rid-re.aCT 

LVR.a?C.KiGl!    -^"'^*^-." 

XI.  Bv-L.uvs. 

505.  aMmencement  of.-A  hv-law  mm-«i  I 
an    annual    tax  can    only    take"  efioot  for  ikf 

utuie,  and   not  dnring  the  linancial  veur  ita 

de  Leg,  424.  K  B.  1848. 

506.  Cunjirmed  by    Siaiiite.-X  bvLw  .m- 
terially    clianged    alter    iis  iiulilicatiin  i„  il^ 
newsimpers  was  declared  bv  the  Keconlerofttt  I 
city  of  Quebec  not  to  be  legal.    An  appeal  Im 
..lis  decision  was  pending.     It  wasespecialiv*  1 
Glared  by  Act  of  the  Legislature  that  tlir^i 
l>v-law  wa,..  and    h^id  been   lef.'al  and  liii,.liiijio  | 
all  intent    and   purposes    \vhatever-/M,!D 
review  ol   the  decision   of  the  Siipcriur  tViirl 
and  confirming  the  same,  that  acoim  of  appeal, 
called  upon  to  revise  a  jiidL'nient  re.'pcoiwa 
matter   relating  to  which   iIkto  lia,«  lieen  ^ilr 
se(|uent  declaratory  law.will  coii.sinic  ilicoHto 


niUBt  givcimbllc  n<.ti«.  Zroof.  "i;;;;;;'''i^,»'-y-t'--''«»rer 

t  To  levy  L' 
cr  oil* 

"dn,r,;i«tralion;'"^r'7;;;';,"i  i!',"i"i"^'  "'"  ""lI'^s'Hof 


.  B..^ri.uiiu  luiiice  ineix'of.    7;)"  ,M    c    

iiii«tralion.    or    f,,l  i  ','J.V '....'"■  ''"Il'''^'*"" 


i.,„,„i/  '/'''^'''"'■^■•"■'^"^""''''''s  bwks  of  account  ntJ 
t,?,rir,"  '"'■'"■'  ''-^  I'fii'lftiu-e.  tiiKftlii-r « ith  ail  the  regi*- 
i™„.°i  '"-'"'"•'"'"  '"  ^"^  pos.'os...ioii,  as  arohiiCMf  tli«  ' 
eouuii,  arc  ojien  for  iiisppctimi  and  tsamiiiatii.n  un 
niiu  days,  between  the  Hours  of  nine  in  the  iiiniiiiiij 
aim  loiir  In  the  allemooii,  to  meinliersof  tliecoiiwiUo 
mi  t,„.,.pal  odu-.Ts,  >,.  ,.,;-,',i  h:/ar>k,lt,nm.,u:,rrv! 
'^^"^l>'iiJ^rsoJ  tliii    municijiiUilij  or  Ihir  athnniM 

t  Diteiies',  small  (Irnins  ami  bri.ljie.- nf  lcsslli,iiiel?tl 
leoi  fpan  form  part  of  Uie  iniinlciiial  ruadsoiiuliitli 
tlic.   .ire  situuleil.     "a  .M.  C. 
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he  Brrvicee,  and  that,  un,ie,,k, 
'  of  the  caee,  tlie  amount  .lenian " 
18  not  unreasonable.    liont.,„„L 
dec,  of  Montreal,  9  1,.  f,  K  "^  ' 

\d,  in  another  ce.»e,  tliat  a^-ew,.  i 
ler  a  statute  authorizin.'  tli..  r'. 
point  such  assessors,  atiTi  to  .rm 
inuiieration  as  tliev  tiii.v  ,1,.,.,^ t 

•onr^i(a«<i/mwim(/7ii',  HiiaoW 
rj.oration.     Gorripy.  The  Mm 

'"?,  8  L.  C.  R.  236,  S.  C      ' ' 
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3  OF. 


•  «N»(:- 


etarytreasurer  of  a  niiinicinal,,. 
refuse  to  allow  therafe-|«a'ri'- 
liemselves  from  the  reifisK.'r.aJ 
md  documents  deposjteil  j,,  ' 
li  books  and  ducuim  ih- ,.,,  .j,,  i 
Ijection  of  those  iiiicie^it.,]  -X- 
B  council.'  Gaanier  v  r, 
C.  187.3. 

lY  Lines. 

774  of  the  Municipal  C„kix), 
le   nlations    of    neij;hb„r.,  arj 

'bligution  to  constrnctboi,i,4n- 
)rovided  form  C.  .S,   i  (■  ^,'  , 

8.  McLean  v.  rtltau^i  oH  [ 


il  from  a  conviction  of  a  JOTic.  i 
i_er  the  Lower  Cana,ia  Mimicipai 
■o—Held,  thai  tiri.i;res  above  tea 
bridgps.f  M:ittt  &  Bm»,\\ 
■  L.  loul. 


■emeiU  nf.—k  by-law  inifoiij, , 
cau    oiiiv    take  ettcct  for  ilf 
1  durinp  the  linancial  vcar  ilien 
'lyor  d  uL  ii   Cu1fui,l,  ■>,  Hfv. 
li.  1848. 

?'.<  %   Utatuie.—tX  bvlair  ma- 
d    after   its  pulilicatioii  in  ilc  I 
declared  by  the  Keconlerofilif 
lottobe  legal.     An  appeal  from 
-  t'P'Hling.     Itwnsespeciallvjj-  j 
f  the  Legislature  that  tli/saiJ 
li^^d  been   legal  ami  {rnAnm  \ 
jmrposes    whatever— /M/.m 
ecision   of  the  Suporiur  (Vurt 
he  same,  that  a  court  of  a|i|*ai, 
evise  a  .jiidgnienl  respecliiig  8 
to  which  there  has  been  ^ob- 
jry  law,\vill  construe  tlieoMk 


treasurer's  bcioks  of  aocouiii  atJ 
iendltiire,  tnjictlicr  Hitli  ailll'eregi- 
n  Ills  possession,  n»  aroliiie*  ofiht 
or  iiisppotloii  aiiii  i;xamiiiaiii« «« 
llic  Hours  of  nine  in  the  numij 
moon,  to  nicniliei's  of  tliecoiiiidUo 
'..  ,'y,i'ti  if.trirf^iitl  jmrhj.  -wi  ''■ 
Hunicijialili/  or  llitir  ttlhnuiii.lH 


raiii8  and  luiilirep  of  less  tliaii  f  ijtl 
t  of  the  niiinicil'al  rujtdsui)  wliicli 
":<  M.  C. 


jid  declaratory  law  as  one  and  the  same  enact- 
t  ct,  ant^  the  judgment  appealed  from.althouKh 
bterior  to  the  Jeclaratory  law.  is  affected  ^y 
f»  provisioiis.  The  Corporation  of  Quebec  I 
'Dimbar,  17  L.  C.  K.  6,  S.  C.  R.  1866 

507. /%aZ.-A  by-law  is  bad   which  gives  a 

pcretion  to  the  Recorder's  Court,   whefe  the 

fclaiate  ^ipon  which   it  is  based  only  allows  a 

teretion  to  the  council  making  the   bv-law 

HVfJ'-  ""  '^^''ton  et  al,  14  £.    c.  J    lel' 

.  The  by-law  of  the  Corporation  of  Mont- 
real irnposnig  a  fine  and  imprisonment   for  tbo 
BBfractioij  of  Its  provisions   against  gamblin'- 
liado  imder  the  authority  of  the  statute  3'^  V  r' 
m  ,0  fee  17,  of  the  Wovince  of  Qneb'ec,   i^ 
MII«ndvoi(l,  inasmuch  as  by  theBritish  North 
An,enca  Act,  sec   92,  ss.  16,  punishment  "m- 
)o.d  by  the  local  legislature   for  an  offence 
fcainst  Its  own  laws  cannot    be  cumulative 
fapui  «;;.,   15  L.  C.   J.   334   &   16   L    C     T 
|l9,  S.  C.  1872.  •   ^'   ''■ 

'  oOy.  Under  the  statute  permitting  municipal 
|<f  .,d.  on.ake  by-laws  to  compel^  S?' 
t^or  bankers,  wholesale  or  retail  traders,  ,ner- 
chanle  or  dealer.s,  and  carters  or  com  on 
" earners  "  to  take  out  licenses  fro,,,  the  Z" 
joratmn  fur  the  exercise  in  the  municipality  of 
fteir  ro-peotive  call,ng,s,  a  by-law  was  pK 
pairing  a  license  to    be  taker:  by  •■  any  perso 

not  an  inhabitant  of  the  municlpalit^w'^^^o  bv 
hmiself  or  by  others  shall  co.ne  therein  o 
f  carry  on  the  trade  of  dealina  offi-riiu!  >,  i. 
N;  or  selling  bread,  wholesale'  or  rec^  ''1 
m  that  such  by-law  was  ultra  vires,  there  be- 
kijo power  Ml  amunicinality  over  persons  ,ot 
|.liab,tants  of  it;  that  tJie  said    bv-C     'I 


"th'/Ss'irbuiirs.?'''^  ^  '■'>«  p-r-'^" 

the  worktne,  enSefnn  =''''^/'*^^?"'^''«>'   *^ 

ol3.  A    nlnniol.^„l         *'•  toi,  o.  o    1855. 
pointed  a  coniniXi  corporation  by  by-law  ap- 
tract  for   the  coi    trnPti''"'^.'!'''  ^"'"^   ""^   co^ 
I'oiise.  regis  ry  otti  e  a  '    2  '   °'"  "  <=""■•'• 

that  such  co'i.S  e^exc  ^rL'*^"''-^'*'"'' 
contracting  for  the  ponJt.  !■  '.'"  powers,  m 
court  hou.s?,  ?egi  trv  offi  '"°,"«'^^''  P"''''^  hall, 
''ven  thougl  tfe  cost  J^?  ?1^  'TP'"'«f  ^•''1" 
was  not  exceeded  and  t  P,"'"''*^  ^^  ^''e  by-l^; 
«g"i.ist  the  CO  po'rat ;,,  y^  ""  T""'  ^""'''  ''« 
corporation  hav  ,7^0  fie  til"''  "'"'''''''•  '^e 
"■ev  would  not  bere8Do,,s?M  /  ''°""-a«or  that 
'-I'T  the  contract  Ct'^'-  ^'^/^/k  done 
twnofthe  CountijofrZll^  V.  J'^' ^''"fora- 
^■  C.  1870 ;  Vb"  Af'  i,  Ghambly,  U  L.  C.  J.   295. 

rx4'.      r\.-    _  .... 


e  ram  oftrade   to   the   oppression  otthrs.b 
|oi,  ml  consequently   void,  and  it  was  furt  ler 
fed  by  reason  of  not  being  in  the  very  wor  «  o f 
(le  la.  conferring  the  right  to   tax.     Vhe   Coy 

fcj  S.'iS.^"'-'^  ^"''"'  '■  ^''"«'  1 Q  L.  r: 

:  5iO,  The  petitioner  applied    by   certiorari  to 
t  >e  a  conviction   of  t'he   Recorder  q   as  e 
li  condemned  him    in  ten  dollars  oV,  I  ,' 

fclion  quX      /.^r     ,';"*^   *"'^   "'e    con- 
Ic.  ISiT  ^'i<=hapelle  exp.,  3  R.    c.  87, 

hli::Sai!;'rV:p°''^'^^-'--hich, 

t»«>^con,mit    r  ihen  til  ^'/'"^  "'at  nn  of- 

Irlifd'  V«,',    «       r'i^  P*'"T^'   "'ill  he 
(9<.S,C,  1874        '     *  ^"^exton,  18  L.  C.  J. 

that  a  by-law  of  the  city  of  Mo,  . 
"gthe  erect  nn  /,«■- ?./.."  .."f  9"  t* 


t"eA.SSir;f^;^:ptt^v'r--"f 

'"""licipalitV  of  tlw.  f '  ,0   .      .  n    "  hy-law  of  the 

//'^/'^  tLr^u,!'"  r^'C'Vap'S'iT''^^''^- 
a  iiuinicpal  cornoratan'  f  t^"  1      '  ?  ^y-law   of 

«ub,,criptron   Of  stock °n'a^'l'f'  ^'"''orizes   the 

«i'ingotdebentires(nr        I        "'*■"  ""''  "'e   is- 

pn.vTsion'KXi  Th^bHaw^r' !'  "'''  '^  "° 
a>'Miial   rate  or  asses", ent\-nrn      ""P'"^"'gan 

'"terest  and  theestablis   menf  nfi"-  ^^>'"""'^  <^'' 

a"J   that   under  12  Vic   Z    i)    ,T'"«-  '"""^  ' 

Court  has  iuri-dinfln,.  ^   cap    41    the  Superior 

tl.eA,,ornn;™,oT^^ 

The  A  ttornei'felerj' ^  C V"  '  ■*  ^r'*^^''* 

S     f'     ,J--r,,?,'^f''>'npaui/,5  L,  C  K     li'", 

i^-  c.  u^:'oof  s  c.  fsog     '^  "^  ^'^«'^''''^'''   ^ 

|fcontraveSK:,,*Snuttd':'«'^'^r 
I'ty    may  bp  iiivAlro,!  „',""'■> ''"'1  ■'■">^ii  nul- 

-bonded  tlie  aii^^lo    7^h«.T^7'^^ 
t'- Mun  "i;  '1  ^'i^^'^'.S';-"  1;-  power  under 

ing  he ivm 'nt  of  «^''"'''';'P"'  ^°""'="   '>'-<l"- 

ainye^v.'  ';,■;;,';.  ■''/"'''^'l''''  '=0'"'«il  ^f  a  cer- 
"»w.,rof         t'    c'rieltl"  "  '^  "°"    P'-^^'^« 


ohihii  »».r     "J"  '."w  ot  the  oitv  of  Mont. 


tr^c^lr^^;^'^ S?!!^  a  «;„i  "o  loancaubo  eo„- 
suoh  (lel,entur,.6  01-  tL  PonTro^.  ■"'"  orlzes  the  issue  of 
|,pon  all  taxab  e  propertv  .vbt  fo^."/,  '""•' '°''"'  '"'P™<« 
nient  of  the  yearly  iitV.rHV,V,,».  ^"'"' '"'»  for  the  pay- 
l>er  cent.  ovor\.»n   Uove" uch  i„,«°ri  f ""'  "1  !«.""  ''"« 

mrL  Which  «ttbea''^T79,5'  ^"Vo"""  •">«  i^« 
eacU  vio'atton  of  any  bv-taw  n?  ti,.  A„ '  T?  '  ^^"  '<"• 
tilt  shape  of  a  Ane,  u^otLc^edl,  !  tweZ'i' tiS?"*''^/'" 


f  II    '  I 


DO 
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Village  of  Acton  Vale,  2  R.  L.  565,  C.  C.  1870 ; 
•489  et  seq.  M.  C. 

518.  And  every  ratepayer  who  has  paid  siioli 
assesBments  levied  thereunder  may  rtcover  tlie 
amount  from  the  corporation.    lb. 

519.  And  any  aasectsment  roll  impoHing  a  tax 
under  such  by-law  greater  than  the  ratepiiyerM 
have  had  to  pay  in  any  case  in  null.    lb. 

520.  The  oniisHion  to  reaii  a  by-law  does  not 
render  it  null,  but  renders  the  officer  charged 
with  the  reading  liable  to  punishment  bv  law.' 
Parent  &  The  Uorporation  of  the  Parish  oj  St- 
Sauoeur,  2  Q.  L.  K.  258,  C  C.  18T3. 

521.  Procedure  to  Set  Aside. — The  plaintiH's 
sought  to  revendicate  certain  property  which  had 
been  sold  by  the  cor[)onition  for  assesHnicnts 
under  an  assessment  roll,  and  by  pnn^'iilinus 
which  plaii)titt'  contended  were  irregular  and 
null— Z/e^/,  tliat  the  validity  of  a  nri-ir.i-ni  i,,.. 
law  Cannot  be  attaiiked  by  means  of  an  inciden- 
tal procedure,  but  must  be  attacked  by  the  direct 
procedure  indicated   by   the  Municipal  Coae.i 

XII.  Carters'  Tariff. 

622.  In  an  action  by  acartei  for  his  sirvices 
in  driving  the  defendant — Ueld,  that  the  tarilT 
regulating  the  charges  of  carters  for  hire  in  tb.' 
City  of  Quebec  is  not  in  force  outside  of  the 
city  limits.  Amiol  v.  £aj7ey,  14  L.  C.  K,  108, 
C.  C.  1863. 

XIII.  Change  of  Incokpouation. 

623.  Where  the  corporation  of  the  Tuvvn  of 
Sorel  was  in  1860  granted  a  new  charUr  of  in- 
corporation under  the  name  of  The  Mayor  and 
Council  of  the  Town  of  8oiei — Held,  tiiat  it  was 
by  no  means  bound  to  the  payment  of  the  debts 
of  the  former  corporation  of  the  town  or  botirg 
of  William  Heniy.  The  Corporation  of  the 
Town  or  Bourg  of  William  Iienry  &  GiKwre- 
mont,  4  R.  L.  44,  Q.  B.  1868. 

XIV.  Conviction  by. 

524.  The  petitioner  was  convicted  of  selling 
freeh  pork  in  a  shop  occupied  by  him  without 
the  puulic  markets,  in  contravention  of  a  by-law 
setting  Ibrth  thatnopersun  should  sell  or  expose 
for  sale  iu  any  street,  square,  lane  or  any  other 
public  place  in  the  city,  other  than  in  the  public 
markets,  any  kind  of  fresh  provisions  or 
butcher's  meat,  or  tresh  pdik,  or  salt  nicat,  or 
fowl,  or  Other  animal  proiinoeor  ellects  jreiu'riilly 
sold  in  public  markets — Jltld,  uii  c.uitiurari, 
that  the  conviction  being  had  for  selling  at  the 
domicile  of  the  dereiuiant,  that  it  did  nut  come 
within  the  provisions  of  the  ly-law  which  men 
tioned  only  streets, squares,  lanes  and  other  pub- 
lic  places,  and   llie   conviction   was  quashed. 


•  The  neglci'tio  read  suoli  l)y  liiw  in  coiifoi-niily  witli 
this  iirticlc  docs  not  inevfiu  siiili  liy-liiw  from  I'oniin^ 
Into  lorc«,  l>ut  it  remlcrs  tlic  pi  r.-ioii  wliosi'  iliiiy  it  is  to 
read  the  same  liable  to  ii  pciuiliy  of  not  leK>  ilian  tfii  or 
more  llinii  iwmiiy  dullar^<.    cili'M.  C. 

t  Any  uiuiiieipal  ok'ilor  in  Iiih  iiw  n  natne  nniy,  by  a 
putition  pruHunleii  u>  liii*  .Ma^'m  ratuH  Court  or  lo  'the 
Cireuii  t;oun  of  the  conuty  or  ili.-lrict,  di'maml  ami  ob- 
tain, on  the  ground  of  illt'jjalily,  iIk;  aniindin  nt  of  any 
munielnal  by-law,  witli  LOdt.s  aguinut  tlic  uorpuration. 
696  M.  C. 


Daigle  &  The  Mayor,  ic,  of  Montreal,  .51  C  ' 
224&  11  L.  C.  R.  289,  S.  C.  1861. 

XV.  Co,(T3  IN  Action  Against. 

525.  The  costs  on  a  petition  to  .set  asiJe » 
municipal  by-law  should  lie  taxwi  as  in  a  lirj;. 
class  non -appealable  casein  the  Circim  Cour'. 
liourhonnais  et  al.  &  The  Corporalinn  uf  l\,_ 
(Jouuty  of  Sonlanges,  17  L.  C.  J  ,  (>J,  C.  C.  U;i 

XVI.  Co.sTs  OK  Protest  ok. 

526.  A  ratepayer  who  has  protested  a  corion-  i 
lion  to   compel  it  to  execute  certain  worlis  r- 
'luired    of   it  hy  n  proois-vcrbal  \v.iA  a  ri^htu 
jniliiinent  Ibr  the  costs  of  such  proti'sl.     i«r,|„, 
<fc    The  Corporation  of  The  Parish  «/'  67  iiii» 

rpii/  in  I.  r.,1.  82,  a. c.  r.  ihoo.    '  ' 

XVII.  County  Work. 

527.  Where  the  corporation  of  il,  C  ■  v-l 
lievis  sued  the  Grand  Trunk  Railway  '^'uiiiraiir 
(1  ir  an  assessment  for  county  work  in  tin.,  iimkirj^ 
of  a  .-trecl,  etc.,  and  obtained  juilfrnmit,  tm 
which  the  defendant  appealed-- vyt/i/,  that  ifo  | 
making  of  a  street  such  as  that  in  (|Ufs(ioii »« 
not  a  county  work  but  a  local  work,  lor  wliiiii 
the  County  could  not  levy  a  rate.  Tlie  Cnni 
Trnnk  Railway  Company  &  The  (.'nrjior^ilm'A 
tlie  County  of  Levis,  11  L.  C.  K.  5',t,  Q,  li,  1*)  | 

XVUI.  Elections. 

52S.  Announrcments  at.~Ao  annotincdiifDil 
(bitllifiii),  the  jural  of  which  is  nutilmHl.i^^niill, 
Vi'HHcr  V.  Archer,  1  Q.  L.  K.  2x:>,  .S.  C.  bri. 

529.  Assesfiment    liull.—Tlit  a,->iWHiiciit  ti)ll 
of  1^70  and  1871  tieing  out  of  the  control  uf  ik  I 
county,    the   election    was   licM   lo  liavo  tei  [ 
valiulv    held  on  the  roll   of   18lia.    Loisim 'i.\ 
Lacalllc,  2  R.  C.  236,  C.  C.  1872. 

530.  tVo.vi/ii;  «/.— -From  the  inonu'iil  thai  tie  | 
president  of  an  election  of  inunioipal  couiiciii 
has  declared  the  seven  candidates  proposed  lok  I 
elected   thereat  the  election  is  tfrininiitej,  auJ] 
no  other  candidates  can   be  pi-diiuswi  or  nsy 
poll  allowed,  and  if  a  poll  is  .so  lieM  it  «;i!  te| 
illegal,  and  any  person  voting  at  sucli  elation,  J 
witlioiit   having  the  qualiticalion  iTqiiired  b;| 
law  to  entitle  them  to  vote,  will  lit- liable  tollsl 
line  oi  $20  imposed  by  C.  S.  L.  C.  can.  li,  .*'. 
62.*    Mrlanpin  v.  Sylveslre,  14  L.  C,  J, 
C.  C.  1H70. 

531.  Where  a  municipal  election  liaJ  I 
had  bv  ac'jamation — Held,  that  the  niwii 
ollicer  hud  not  the  puwer  to  giant  a  poll  al  lie  I 
di'iiiaiid  of  electors  received  siiiw  the  prifj 
claiiiation  of  the  result  of  the  election,  ui | 
whete  Mich  a  [xdl  is  ;;raiite(i  the  eklioJI 
held  thereunder  will  be  null,  llaitres filial 
V.  Tiirniltr,  2  R,  L.  129,  C.  C  Wi). 

532.  Anil   persons  who  vote  tliereui,  «ii 
the    (luulilicatitm    I'equiroil     liy   llie    .\liiii,Ci|)«l| 
Code,  will    not  be  iiaule  to  the  liiR'  iiiijiotrti  i 
such  cases,    lb. 


♦  Any  person  votinft  atanycli'Oti.mof  iiiiinioi|>ali*l 
ciUors,  wiilioiil  pohscssinu' ill  Uioiinii'  ul giving Im'™ I 
tlio  iinalilii'aiionof  anniiiK'ipalelvolor,iiKiirsa|(fliiiir| 

of  twenty  doHars.    310  M.C;. 
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Mayor,  dtc,  of  Montreal,  J I  C  .' 
R.  2a!),  S.  C.  1801. 

IN  Action  Against. 

'8ta  on  a  petition  to  ^et  a.siJe  j 
law  slioula  lie  taxwi  iin  in  a  lirsi. 
'aiable  cane  in  the  Circuit  Court. 
'.I  al,  &  The  Corjionili,m  nf  tk 
langes,  17  L,  C.  J  .  (iy,  C.  C,  13;,)' 

OK  Protest  ok. 

layer  who  liasprotcsieilacw  ion- 
I  "it  to  execute  certain  works  ^ 
)y  11  procis-vcrbal  hiin  a  rijjtit  s  j 
10  co.-ls  of  sucli  proti'.-i.    l(i(Mn 
•ation  of  The  Parish  nf  St.  Lm  i 
i.  82,  8.C.  R.  iKdi.     '  ' 


£53 


MUNICIPAL  CORPORATIONS.         MVNinPAr  nr.r 

«u.\ICIPALCORPORATIOXS    flni 

I  Contestation  of. -A  vethwr^^rr..,...^ vAUU.Xb.    854 


TY  Work. 

tlie  corporation  eft!    C 
(jrand  Trunin  Railwav  ( 


ouipacf 


lit  for  county  wurk  in  tia'tiinkiiij 
:.,  and  ohtuinc,!  ,jii(l};iniiil,  froa 
?ndant  appealed— y/t/;/,  that  itJ 
:ect  such  as  that  in  i|U('.<(iuii  wu  \ 
rork  but  a  loi'al  work,  lor  wiiioi) 
Id  not  levy  a  rate.  The  Grui  1 
/  Ciimpamj  &  The  (.'iirji<>riilm:i  \ 
Levin,  11  ii.  C.  R.  i;',t,  y.  D.  [4  \ 

JTIONS. 

}r(ments  at.—Ati  aiinoiincdiifii  I 
ural  of  wliich  i,«  not  ilalwl,  i-  nd  | 
her,  1  Q.  L.  I{.  2s;!,  S.  C.  1^:5 
lent   Jioll.—TAw  a,--,sus,-nieiil 
U  lieing  out  of  the  conlrul  of  ilif  I 
lection    was   iuld   to  liavo  tet  [ 
n  tlie  roll  of  IHli'J.    Lmm  f- 
C.  236,  C.  C.  1S72. 

of.— From  the  moment  iliai lie  | 
election  of  nmnioi|«l  cuuiicilL. 
e  seven  candidate.i  pi'opo=e(llotie| 

the  election  is  IcrniiniitcJ,  auiij 
idates  can  he  pi'oposwl  or  aw  [ 
ii;d  if  a  poll  is  .so  held  it  mil  M 
■  person  votin;^  at  .sucli  eleoiwi,  [ 
g  the  qualilicalion  rcquireJ  kn 
hem  to  vote,  will  In.'  liuliii'  totlel 
used  by  C.  S.  1,.  C.  can.  24,  ««, 
I  V.  Sylvcsln;  ML.  V,  J,  :'i:,| 

a  municipal  elertioii  liaJ  taj 
lation— //t7(/,  thai  the  wo.-iJ'. 
,  the  power  to  f;iant  a  poll  at  ike  j 
ectors  received  .•'iiuo  the  p»| 
the  result  of  the  cli-ctii'ii.  aiJl 
I  [xill  is  ;;ianti'il  the  elfolkol 
r  will  he  null.  Ilniovfiitml 
i.  L.  Vl'K  C.  C.  1S70. 
rsons  who  vote  thoreal,  iviiteil 
;m  reiiiiircil  hy  the  .Miiiiicipilj 
be  liable  to  the  tine  imposed  iif 


tinjr  III  any  election  nf  mmiioii«K'"«>l 
oBsessiii!;  .'it  ilie  lime  ol giving iiu™' I 
>f  iiiiiuiiiei|iiilcleeloi-,iiKiirsii|)*»'"'l 
.    JIO  Al.  (J. 


[  /'^^:  f"'"'<^*'""'/.-A  petitioner contestine 
i  llie  election  of .  councillor,  and  claiming  to  bf 
[  tleoteii  m  his  8 tea.!, ,«  bound  to  allege  anS  Drove 
I  mat  he  I.  duly  qualified    as  sucf,  TntinS 

'•%"rb'''-°"  ''?';,'"'»'^damusfromajudo. 
ment  of  the  Municipal  Council- i/^/af  fimt  7r 

k,er  had  exclusive^jurisdiction  t  ina  te  «  of 
controverted  election.,  and  that  no  nm,  fam^s 

|s."c  1852  ""  ''^■-  ^  ^-  c-  R  m, 

D.i5.  After  a  municipal  election  the  appellant 
I  and  losing  candidate  contested  the  electio.r  Th 
matter  was  referred  to  a  committee  of  the  co  i,,!  i 
cil,  who  decided  that  the  election  of  the  ream       ' 
e„t  was  null    and  that  the  appellant   hKl 
majority  of  votes,  and  the  report  was  adopted  K 
III)  u;,,nuluc.    in  the  Superior  Court  this  <le 
M.nofthecoi,„c,l  wasset'a^ide  ontheg  onnd 
Ilia  the  council  had  no  power  to  dele4te   it« 
lauilionty  to  a  committee  to  try   a   contested 

ILC.fi.  20G;,  that  Ihe  resolution  adopted  bytUi 
council  tmon  the  report  of  the  comniittee  cm- ' 
[eel  ingam)  annulling  the  election  of  the  reLm  - 
ent,and  declaring  the  appellant  dul  v  electe       .,« 
I  legal,  and  within  the   autlioritv  of  Mnn  ,    '  ^ 
I  Councils.    Binet  v.   (?iVoMx    4  L    r     »   ^^^ 
Q.B.1854;;!48M.  C,  '  '  ^'    "'    ^^^' 

j  m.  The  statute  law  of  Canada  Imtrcr  «;!„„, 
Ion . he  stilject  of  bribery  at  municipal  el?c£ 
Ifuch  bribery  has  not  the  effect  of  annulling  iL' 
Ivoto  of  the  persons  bribed,  or  of  H  en,  ?  ■ 
(the  persons  bV  whom  tliev  were  brS,T  /t)^'"^ 
14  Htarn,  8  L,  C.  R  .3.^2  "C  r  is/^b  j  '^""'^ 
Ian.  545  infra.  '       ^^  ^^^^  ""'^  ""'e  to 


in  a  conteld  e£t"on'a;  ':!i"!rr "/"g  ««"'- 
aecurity  as  are  petrtUe;""Vb'"^'-''  '"  '"""■^" 

in«crintionrf,Xx     nf  ^1 '"•«5='<«1  «'ill-oul  a« 
2  R.  C.  230.  (f  c        ^^'  •  ^  Bo'leaux  v.  I'raulx, 

PoSlt>SKV'S^^'-°'«'-«P- 
fxpiration  of  one  hour  fn      .    "  Pi-evious  to  the 

Of  the  proceeding  (as  n  o^ln'r"','"",?'^'''""^"' 
Code),  that  certaii  caEn.  ^^  "'^  M'H»icijKil 
not  opposed  were  du  v  ol  '-  "^  '• '''  "'''"''*'"  '- 
'rreguraVi,y,„L,;J£CKr  ■•'**  ""'  "  ^'♦"'' 
'iHve  been'oaused  llerehv  '';"•'",'■'  '^''"^''''^  "» 
^ol>fsonetal.,liiLcyj   mTv   ''  "^   ^ 

o-nchS;;,:^;t;r:!,^-j^of'm^ 

b-k^%,r'"^---Sr;^a-r;hf-;i 
on^:^^orft's,^-i:::;^-y^;>.;.cont.t..,, 

their  supporters  t     lb  ^  t^amhihites  and 

540.  Where  an  en.o;i,s  apparent  on   the  /ace 
tlie  re.sii  f  ,,e  ,.,i.:,.i.   ■     .         r" 


037  And  held,  also,  tiiat  tlie  petitioner  liavin,, 
.pra.ved  for  a  judgment  upon  thrright  of  a  thin! 
Wv  to  hold  the  office  of^ty  coui  c    h.r  ful  \ 
feiidant  had  a  right  to  raise  an  iln.'/'^  '\^ 
Uofthe  third  UrK  S  oftiS  aid 

5 txt  •  '"  ''";"  '''''  «n'ounded      I'b 

en,..ifiedtoyo.e.  Z,,J.../S^^^^^^^ 

TB«««.a«  y,  Brouilkt.  2'^R  C.  2^,  C.  ('.",'si';^; 

/liflitlioniunlciijalitvi"Li;,?,.,i'',''/"r,'''''t  >"'  county  in  I 

ikf'^Sfthe'itat,™^^  presented  or  reeeivod  af„.r  I 
P''*»  if  tlie  app  irnmn,?,'^^"'""'''',''"'''''  "'"de.  K?ver. 
h''^  ™  '"e  U..t  day  of"lle'e'econ''f  {^'r'S."'"il''J^P'-a: 


o'the  poll  book  trresuKTr  ^''^'  '-« 
stitute  a  candidate  ul.!;  1  .m''"'''  '**  '-^  ■""'>■ 
votes  in  place  o^  ano  ?er  1""^  '■^'=*'''-^<'  '"«« 
elected  solely  in  ~  '  '"^  '"  "'^^  'loclaied 
mistake  will-be  ^orree7p^r"T  ?^  "'^  ''"'''  "'« 
actually  received  (I  e?!\""'^^  "'r!*"'ii''H'e  who 
be  declared  elected      lb   ^^^  "^""^  '''^''  ^^''» 

virions  Of, he  MunrciS^:r;..rr  ""•■  ''■^, 

I'y  single  petition    uruler  ?  G  "    fi.^x?"".'':'^^ 
^ode,  even  though  the  , . rounds  nf      ^^-""i^'pal 

for  costs  iScrent"^Ib'"^''  ^"'  "'  ^^'^-''J^ 

asirmiy'^e^tiirs  m!;t  """*'-^°|«"  ^'^ction. 
I  cot,ncili"s  wCe  eZf!  P""^^"'"'!  >»«  "'ere  aro 

-tct^fetr-^^^-V'SSityitls 
-rety  bond  ^f  a  1^  pers^^::'  T"^  '"  "'« 

court' will    Zu'i  t'thr.rVT'''''''''''^^  '»>« 
surety  Iwnd.    lb  P'"J"<'tion    of  a  new 

tl.e'!ieclio,rof'a"m'n!'   ''^.  9""  -~«/o  of 

^.;rni-,iS-!teg:.t.=^^^^ 

by  .rejecting'  »u«r»  ,  „•  1  1' iH','"''"'  ",'""''  " '  <'"" 
I  oniiit.Ml  l,p  ?,i,.i,  (],„,  !•',",;'• !""'  ""  '>a  (!.,.  |-..viii,iliir 
I  visions  of  tbi»r„?\i\°,      ";:,'''''•  •'.■em.jin^-  „,  ,„„  ,,  o^ 

oro,,.e,.n,,,nieipala.;™:;;:l,;-'i--;;;H;.n;..,..Jn^ 

,  eleetoi-8,  on  iIk.  g/o  ,1  of  mli .  '  '  ^^  ""'  '"""icilial 
'  Mea,««.lty,  ov  on  the Kroud  of  !..''.'''''.'""■  ''"'"I  or 
the  necessary  forma! itiosa^M^^"  "0"-ob.ervai,co  ot 


■  n  I  I      i 


;■  !• 
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must  be  attacked  by  inscription  en /aua:-  Venner 
V.  Archer,  1  Q.  L.  R.  2S3,S.C.  1875. 

662.  Corrupt  Practices  at— The  payment  to 
a  voter  by  an  agent  of  the  costrt  of  liis  journey  \h 
iui  act  ot  turruplioii  which  annulH  tlu-  vole  and 
the  election,  but  a  promise  or  a  gift  to  u  voter 
who  iias  already  voted  does  uolconHlitutea  cor- 
rupt practice.  lb. 

553.  Effect  o/.— Althoupli  two  elections  of 
city  couiicillorn  take  place  the  same  dHy,theone 
to  fill  tiie  ordinary  vacancy  and  the  otiier  one 
caused  by  tiie  retirement  of  a  member  of  the 
council,  ilie  candidate  having  the  least  number 
of  volec  must  till  the  ordinary  vacancy  and  re- 
main iij  ollice  for  the  longer  period  if  he  have 
been  nominated  to  till  that  vacancy,  becaui^c  the 
nomination  liy  the  electors  Mtampji  the  character 
of  tlie  election  ;  and  all  votes  cast  at  nucIi  elec- 
tion muht  lie  held  to  have  been  given  in  accord- 
ance with  the  electors*  requisition.  Lee  v.  Bunm, 
12  L.  C.  H.  4:i5,  S.  C.  18t)2. 

554.  EmiiUiyment  of  Carters  at.— A  candi- 
date at  a  municipal  election  is  liable  for  the 
KTvice  of  carters  engaged  at  hif"  bidding  to  con- 
vey electors  to  the  poll.  Jtamage  v.  Lenoir,  15 
L.'C.  J.  2iy,  C.  C.  Ih71. 

555.  And  held,  al.«o,  that  a  member  of  an 
election  committee  engaging  such  carters!  would 
be  held  responsible  for  their  wage.s.   lb- 

55ti.  A  person  who  hiresi  a  carriage  for  the 
pMi|Ose   of  bringing  electors  to   the  polls  at  a 


election  may  recover  the  amount  of 
Stole  V.  Holland,  4.  U.  L.  5155,  C.  C. 


mil  icipa 
such  ..ire 
1S72. 

557.  F'innalities  in. — The  formalities  pre- 
scribed by  the  Municipal  Code  which  are  not  i) 
peine  de  nullity  are,  by  art.  16,  left  to  tiie  discre- 
tion of  tht' judge,  who  must  require  them  or  not 
aecording  as  tliere  would  be  justice  or  injustice 
to  the  parties  bv  so  doing.  Jioileau  v.  firoulx, 
2  R.  C.  236,  C.C    1872  i307  et  seq.  M.  C. 

558.  domination   of  Candidates.— ^ A.  nomina- 
tion of  candidates  for  councillor.",   made  by  per- 
sons who  at  the  time  of  such    nomination  were 
indebted  to  the  corporadion  tor  ta.tes  is   void, 
although  tliey  were  otherwise  duly  qualified  as  ! 
electors,  and  notwithstanding   the  provisions  of 
art.  16  M.  C.     Lawford  et  at.  &  Robinson  et  ah,  I 
16  L.  C.  J.  173,  C  C.  1872  ;  21)1  &  309  M.  C.       | 

.551).  It  is  not  necessary  to  propose  the  names  i 
of  the  candidates  separately  at  a  municipal  ' 
election.  Legault  v.  farement,  2  R.  C.  235,  j 
C.C.  1872;  309  M.  C. 

560.  The    candidates    to   Ik'    validly  elected ! 
must  be  first  nominated,  and,  after  the  bmseola 
reasonable  time,  announced  by  the  president  by 
reailing  aloud  tlie   names  of  the  candidates  so 
nominated.*   lb. 

561.  The  president  is  held  to  place  in  nomin- 
(ttion  all  the  candidates  proposed,  either  verbally 
or  in  writing,  by  two  electors.     lb. 

562.  And  held,  also,  that,  in  the  case  in  ques- 
tion the  election  was  null  because  the  names  of 
eeven  councillors  were  not  read  at  once  at  or 
two  minutes  before  eleven  o'clock,  and  because, 
before  the  end  of  the  reading,  the  electors  pro- 


*  It  attorone  hour  hoe  elapBoU  from  the  opening  o£  the 
meeting  an  many  candiilates  as  there  are  councillors  to 
l>e  elected  ,or  fewer  candidates  than  the  required  number, 
pave  been  proposed  for  election  as  counrlUors,  the  elec- 
,tton  is  declared  at  an  end,  and  the  presiding  otiicer  pro- 
claims the  candidates  proposed  for  elocUou  duly  tlected. 
310  M.  C. 


posed  other  candidates  in  ameadnjent,  a  ptom. 
sitiou  which  was  rejected  by  the  president  « 
coming  too  late.  lb. 

563.  The  nomination  of  candidates  by  t».- 
electors  without  mention  of  tiieir  nainej,  bit 
who  were  well  known,  being  the  Cure  and  lie 
member  of  Parliament  liar  the  county,  it'KidiNgi; 
the  municipality  for  a  great  number  otvear>,i! 
was  held  as  null,  as  the  names  mu'-t  hci-ectiieij 
by  the  president,  whose  duty  it  was  alsutuask 
the  name  of  the  mover  and  seconder.  BiAkim 
v.  Proulx,  2  R.  C  236,  C.  C.  1872. 

5w4.  Even  when  the  nomination  of  acaudidaie 
contains  signatures  which  are  ip't'i;uiar  « 
liilse,  the  nomination  will  be  valid  if'if  tuniaiii 
six  good  signatures.  Venner  v.  Archer,  1  Q,  L,  K 
283,  S.  C.  1875. 

565.  I'oll  Hook. — On  the  coute.-tutiou  o(j 
municipal  election — Held,  to  be  voiil  ti^rau-e 
the  votes  were  taken  upon  loose  sheets  of  pa|«, 
there  being  no  jwll  b(X)k  stating  the  |)ur|x)*f  of 
the  election,  etc.,  and  giving  the  iiiiuics  ol  il,( 
candidates,  etc.,  and  becau.-e  the  votiw  liaj  te 
given  without  naming  the  candidates  lor  ivhoiii 
they  were  given,  but  merely  hy  iiidiuatiug  il( 
party  in  wliose  favor  the  votes  were  givet).' 
Guay  et  ah  &  Blanchet  et  ah,  8  L.  C.  It!  1>I, 
C.  C  1858. 

56(i.  Power  of  President. — .\ccojdiiig  to  lli( 
provision.-;  of  articles  310,  311  and  H49  ol  lit 
Municipal  Code,  the  president  of  an  eloction  !«■ 
fore  the  expiration  of  an  hour  I'roiii  iheuijcninj 
of  the  meeting  has  the  right  to  pruclaini  s 
candidate  in  iioiiiinatioii  who  is  iioto(i|Kj,wJ,aiiJ 
to  proceed  to  hold  a  poll  and  accf|it  vote.^fM 
the  other  candidates,  lluneuu  v.  Mammu'l 
R.  C.  234,  C.  C.  1871. 

567.  In  a  case  of  election  of  iiiiiiiici|jal  coun- 
cillors— Held,  that  after  the  pre,.^idirig  otficw 
has  received  without  objection  a  i'tkjiii,^it]oiifr« 
five  or  of  more  presun>ed  electors  ibr  a  (.loll,  Id 
accordance  with  the  terms  of  ilie  law,  anJ  k' 
granted  such  poll,  and  called  upon  the  eleoion 
to  come  up  and  vote,  he  cannot  lejjally  gulact 
on  what  he  has  clone,  on  the  ground  of  an  allfghl 
want  of  legal  (lualitication  in  some  of  tlio.-e  rto 
demanded  the  poll,  and  act  as  it  iiosuclideiiiaiiJ  j 
had  been  made  and  received.!  Laruwa  Bm 
ner  et  ah,  16  L.  C.  K.  164,  C.  C.  Itilt. 

568.  Presidency  of. — The  respoiuieiit,  as  Mr- 
den  of  the  county,   apiwinted    liiiii.-elf  pre«iJ«iil  j 
of  the  municipal  elections  of  Clmrlesliuurgiaui 
on  the  day  fixed  one  *'  G,"  the  .-eiiiur  jiL-liceof 
the   i.)eace,  assuming  that   the  appoiiiliiieiitof 
the   respondent  was    illegal,    iii>lalled   biinsti  | 
president  by  force,  and  proceedi'd  witli  iLe  (!«• 
tion,  assisted  by  a  party  who  expelleit  ilie  res- 
pondent from  the  polling  place.  Tlie  respuiiJeit  j 
then  proceeded  with  the  election  in  anaJjoiii- 
ing  room,  without  tlie   presence  of  a  luajurii; 
of  the  electors,    and    after  polling  four  lOles  I 
declared  his  election  closed  by  rea.sou  of  viote 
—Held,  that  G  had  no  right  to  install  himselfti 


*  The  presiding  olTiccr,  It  a  p(ill  is  opened.  rauitaK : . 
or  cause  to  be  entered,  in  a  boolc  kept  in  accorJanc*  wm 
the  condition  hereinafter  preBCiibed,  and  m  ttsoM 
in  which  tliey  are  given,  ttie  voles  ut  the  e'MW^Jj ' 
eulei-iug   thficlii  the  liaiuoii  and  q-jaii'-ics -^i  »"•-  - 

tNeverthelesB,  if  among  the  candidates  put  in  noBto- 
tion  there  are  any  to  whom  there  is  tli«"„"°.''iS' 
the  presiding  officer  declares  such  cand'ttAKil  e  «w,  I 
ajid  the  poll  Is  tield  tor  tl»o  other  candld»t««  oaij.  w 
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iidatea  in  omendnjeat,  a  ptopj- 
IS  rejected  by   the  president  u 

lb' 

ni nation  of  candidates  liy  i^j 
;  mention  of  their  nuineii,  bal 
;nown,  being  the  Cure  and  ite 
anient  lor  the  county,  reHidiiiBin 
,'  for  a  great  number  ol'vear^iit 
,  as  the  nameH  mu^t  lie  received 
,,  whope  duly  it  was  alsotui'ii 

mover  and  seconder.  BiAkm 
[J.  236,0.  C.  18T2. 
en  the  nomination  of  acamJidaie 
lures  which  arc  ip'cgular  « 
laiion  will  be  valid  ii'ii  (.'ontaij 
-es.  Venner  v.  Arclur,  1  Q,  L,  K, 

lok. — On  tlie  cuiite.-tution  of  a 
ion — Hull/,  to  hv  \i>\d  (i«caii>f 
iken  upon  loofe  sheets  of  pa|«, 
oil  b{K)k  slating  tilt' piir|X)»  of 
,  and  giving  the   iianies  ol  lie 

and  because  the  votus  had  hn 
iming  the  candidates  lijr  ishm. 
,  bui  merely  by   iiidiuatiug  lit 

favor  the  votes  were  givec' 
Blanchd  claL,  8  L.  C  R  lil, 

f  I'lesidtnt. — Aeeoidiiig  to  tki 
■tides  ;-ilO,  ,'ill  and  :)49  of  llie 
,  the  president  ul'aii  ek'ctiun  it- 
on  of  an  liour  t'ruiii  tliu  uijcnins 
;  has  the  riglil  to  pruclaim  i 
nination  who  is  nolo|i|xifC(i,aiiJ 
Id  a  poll  anil  accfpt  votes fM 
dates.  Iluneau  w  Mngimii/l 
1H71. 

of  election  of  municipal  coun^ 
hat  after  the  presiding  otlicei 
lout  objection  a  lujiiisitioii  from 
presunved  electcjrs  lor  a  jwll,  it 

the  terms  ol  the  law,  and  lias 
II,  and  called  upon  the  eleolos 
vote,  he  cannot  legally  gu  dad 
one,  on  the  ground  of  an  allejtii  { 
alitication  in  some  of  tho.-eKJio 
>ll,  and  act  as  it  iiosudideiiiagi 
iiid  received.!  Laruwa  Em 
C.  K.  IG-l,  C.C.  1872. 
cy  of. — The  respoiulent,  as  «:• 
y,  appointed  liiiii,-elf  presideDl 
I  eleclioiis  of  ('harlesbourgpaDi  i 

one  "  G,"  the  senior  ju.<li««f 
ining  thai   the  appointment  of 
was    illegal,    installed   hiiuiCt  | 
if},  and  proceeded  with  the  ek- 

a  party  who  expelleil  llie» 
e  polling  place.  The  refpuuJsil 
witli  the  election  in  an  adjoin- 
ul  the  presence  of  a  majuril/ 

and  after  polling  four  Mis 
tion  closed  by  reason  of  viote 
had  DO  right  to  install  himself K 

flicer,  If  a  poll  is  opened,  niuitani, 
■ed,  in  a  book  keiit  in  accorJaiioe  wi« 
luafter  ptfaoilbed,  anil  iulteorW 
given,  the  votes  ut  the  eleclon,^t|  | 
lit)  ijamoB  and  qa;uiUes  ciw"'  "  i 

among  the  candidate  put  in  noDJ* 
Ui  whom  tliore  is  then  uooppoBSMr 
jr  deolaren  such  candlHstei  e WW, 
i  tor  tio  otlier  »ndldat«a  oolf.  w 
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inf.  even  ndmitfinir  tlio  wi^ i:...   .-  ,. 


presidenf,  even  admitting  the  illegality  of  the 
rwpondentfl    apminfment,   and  that  therefore 

I  the  election  presided  over  by  him  was  void. 

I  Paauet  ei  at.  &  Bobitaille  ei  ,,1    q  r    n    i>    m 


ine  eieui  on   presuieu  over   by  him  was  void.  ' 
Ttmti  el  at.  &  Jiobitmlle  et  al,8  L.  C.  II  125 

C.  C-  In  Jo- 

50.  And  heU,  also,  that  the  senior  justice 
of  the  peace  can  only  preside  in  the  absence  of 
the  pen-on  appointed  by  tlie  warden      lb 

570.  An,i  held,  also,  that  the  election  pre- 
sided over  by  t he  respondent  was  also  void 
iii&'mucl;  as  it  had  taken  place  in  tiie  absence 
cfthemajorityot  the  electors  assembled,  and  bad 
been  prematurely  terminated  after  the  nolliuL' 
h&l  ciiinmenced.    lb.  *' 

571.  On  an  information  in  the  nature  of  a 
{HO  mmuito-Hdd,  that  where  a  person 
named  by  the  warden  of  tlie  county  to  president 
a  meeting  of  electors  assembled  for  the  purnose 
of  electing  councillors  fora  municipaliiy.absents 
biinself  after  the  commencement  ofthemeetine 
the  electors  present  have  no  right  to  natm' 
another  pie.sident  in  his  stead,  and  an  election 
had  under  the  presidency  of  a  person  so  named 

Bmhu,  10  L.  C.  R.  1 1 1,  S.  C.  1860 

572.  An  election  of  municipal  councillors 
mnot  be  presidtKl  over  by  an  out-going  coun- 
cillor, and  an  election  tlius  prcsideifover  must 
be  declared  null  and  a  new  election  ordered 
Ghhmky  v.  Cliampagne,  2  R.  C.  235,  C  c' 
1872  i  k  note  to  art.  568  supra. 

573.  The  choice  of  a  president,  unanimously 
inade  by  an  election  meeting,  notwithstanding 
the  presence  of  the  secretary-treasurer,  is  vali.7 
fv  n«;''Yj--o^''^""''  ''•    ^<^^ement,  2  R.   C. 

574.  The  meeting  may  lie  presided  over  by  a 
person  who  is  not  an  elector.     lb. 

575.  Qualification  of  Candidates.-On  a 
pfliiion  against  the  defendant  for  siuins  as 
councillor  of  the  city  of  Montreal,  not  having  at 
the  time  of  his  election  sufHcient  property  auali- 

cation  to  entitle  him  to  sit,  anil  bVv-ing  s  nee 
.selection  become msolvent-^eW,  that  under 

eecledtobe  a  councillor,  and  not  being  possess- 
ed to  his  own  u.se  and  benefit  of  real  and  per- 
sonal eaute  withni  the  city  of  Montreal,  after 
Winen  Of  Ins  j„st  d.bts,  of  the  value  of  fSOli,  is 
no  qnalifleJ  to  lie  .so  elected,  f  Rolland  v 
^'fl?\t^:p-^-P],,^.<^.  1860.  • 

qualified,  his  in- 

-J  .■■i,i..i  11'^  iiruiiOM  woilhl  di' 

from  continuing  to  liold  the  office,  j 


ta-^.^.eTt*hetrL'o.■'"'""'^'•P»'   ^'"^  ^"'"x" 

essential   to   the  o  «l  fi  *  .'"""'"P"'  ^l*'^"""  '^^ 

'elector.-  iL/iVT  w'^^^  municipal 

llie  by-law  of  thp  n,         •"  r'^'"««'  "'"I  Provo 

^l.o«-  that  theToileaio  'o    o?  "'l7«^^--"y  'o 
was  made    and  .ieixsi  ed    in  .       ""'""^'I"''")' 

secretary-treasurer    of      -  '  "*'  ""' 

notice  of  sticl.  dennsit  „         '""'"cipality,   and 

Municipal  Ci  AcTof  fn^O  V.'  v,^""T'  "'>'  "- 
are  not  d^or  exh'ble  ^''lV'""P''*''  «'"'  "»-« 

noraddanwl  nrTti!'''  '^-g^l'/y  "f  ^"ch  vj,te.s 

tereH    fn,.  ^  "'''^"•.  anil  the  votes  may  he  re^i-^- 

E'yoteV^riy'r'e**'l'r'f''    "'^   '^^^'- 
-e  whose  nan*^"'{s  a',  "''  So?  trl-\''" 


vnto  .„i         ^  '"•  — 1  ne  registration  of  a  vei 


28.i, 


The  election  of  local  coaucillors  is  nrB»irto.i  „ 
'person  8i)polim.dto  do  so  by  a  resolu'^l^f,  n?  »°T  '">' 

»»Ttr;,t"it?of''4!;lft^°p';^;'''"p'^««''»"^ 

been  .resident  tnXd"°    The'  "aid  citv?  ?"„""  "*'" 
Pmwr,  of  real  wUtH  w  Ihh,  .1  '''' ,*,"'M'°'"''S8»<'.  «8  Pro- 

:t&aL°-iV",?pV'!°«t1,<'f™»yo'oraiderma„ 
Wapni, tc taVe'ihP  hi^rifl!   .  " bocomo iusolveul,  or 

1«ffltof.  .Sch  Ki.Xi''?^.?^""''  H^  >'««'»  "I'h  Wa 


,.,."'11  I'l  *  P^''''""  'o  se'  aside  a  voters'  |i-t 
Made  by  (he  ^ecretary-tt^asnrer  of  a  mu  idn 
'•!v,f"  ""■  round  that  a  large  numbero  laP*  s 
to  Iote-^;,T:'{f'^  ofpersons  who  had  no  r J | 
..ntl?  !T  1  •'  '^*'  '''^  »PP^a'  could  not  be  Ll 
until  coniplamt  was  file,!  before  the  baj,i  ,, 
rcvisingfiuch  JisI,  as  required  by  22  Vic  cah  «• 

415, 1;  f[ZV'  "'•  *  ^«-«»"-  "^^ «'!  ^L.t  h: 


I  I 


fdu?i?,'x*ifj:2r'a''»i^rST''"'' •*'"'•»« 
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XIX.  Expropriation  by. 

688.  The  proceedingH  of  a  municipal  council, 
wliich  caused  the  plaintiff's  fence  to  be  taken 
fl'ivvn  and  exproprjiited  part  of  IiIk  land  (or  the 
jpiirpo.ie  of  cliangirii;  the  direction  of  a  certain 
riiui.  without  havini^  caused  the  land  I'l  I'l' 
v.ilued  by  valualorH,  were  held  illegal,  and  m 
a-'hje.*  Jjeal  v.  The  Corporation  of  Philips- 
hnrg,  2  L.  C.  L  J.  40,  S.  C.  R.  1866." 

J89.  The  plaintiff  hroui;ht  petitory  action  to  ro- 
t'cver  (H),"sc.ifli()n  of  land  tielonging  to  him  whicli 
liiid  Ix-en  lined  a^"  a  mad,  and  whicli  hud  U'eii 
e.vpropriated  by  the  municipality,  without  the 
ohiervance  of  the  formalities  prescrilied  liy  law. 
Tlie  road  had  been  leased  by  liim  to  the  owiit-r 
of  a  mill  to  which  it  led,  and  subsequently  to 
the  purchaser  of  the  mill,  who  afterwards,  for 
the  purpose  of  avoiding  payment  of  the  amount 
ftir  which  they  had  the  use  of  the  road,  induced 
the  corporation  to  oust  the  plaintiff',  and  to  take 
it  for  public  uae—Ileld,  that  the  formalities  pre- 
scribed by  the  statute  for  the  opening  of  a  road 
arid  the  expropriation  of  property  of  individuals 
must  lie  rigorously  followed,  and  are  a  peine  <le 
milliti,  thai  a  municipality  failing  to  observe 
Kiich  formalities  will  be  compelled  to  restore  the 
land  expropriated  and  to  pay  damages,  not- 
witliHtnnding  that  the  neglected  formalities  liave 
lieen  ob.served  since  action  brought.  The  Cor- 
poration of  the  Township  of  Nelson  &  Lemieux, 
2  Q.  I,.  11.  225,  Q.  B.  1876  ;  90::  et  sea.  M.  C. 

o9().  And  hflil,  also,  that  the  right  of  a  cor- 
poration to  enter  upon  expropriated  property 
n<  pends  upon  the  valuation.    lb. 

XX.  Insrector.s. 

591.  On  the  hearing  of  a  c«'<(orari  from  a  con- 
viction on  the  complaint  of  a  person  described 
a«  an  inspector  of  roads,  for  neglect  to  pay  the 
amount  of  road  tax— Held,  that  the  complain- 
ant had  no  authority  to  sue  for  such  penalties, 
and  that  the  powers  formerly  vested  in  the 
overseers  of  roads  have  been  transferred  to  the 
municipal  council,  t  Rocheleau  &  Esiiiharl 
txp.,  3  L.  C.  R.  497,  S.  C.  1853. 

592.  A  road  inspector  is  a  public  officer,  and, 
as  siich,  IS  entitled  to  a  month's  notice  of  action 
fc»r  damages,  when  acting  within  the  scope  of 
his  duties.  Jetti  &  Choquette,  7  L.  C.  R.  63, 
Q.  B.  1857. 

593.  Where  the  road  inspector  had  liim.self 
done,  or  caused  to  tje  done  under  cap.  100,  sec. 
•jO,  of  the  Act  of  1855,  work  which  the  defen- 
d  int  had  by  procia-verbal  lieen  called  upon  to 
do,  the  latter  not  being  in  default  to  carry  out 
Ins jwrtion  of  the  work,  and  afterwards  brought 
action  (or  the  value  of  w/ork  so  done— Held, 
reversing  the  decision  of  the  justices  of  the 
peace,  that,  under  the  circumstances,  the  inspec- 


.  ..«i  .,*  »''*e"«e  of  an  understanding  between  such 
».■  rt  efl,  the  value  of  the  land  In  question,  together  with 
w]iatc»er  goe»  in  compensation  with  the  value  of  auch 
;.,i i.'v  (.."ll'l'l"'''  ''y«'l"'valuiitor8  of  the  local  nmnici- 
l>.illty  II  whieh  such  land  i»  situated,  and  the  indemnity 
I*  .ixed  or  refuawi  by  them.    iWH  M.  C. 

.,  I  J;  .^*"!. ?.',"""•'  *'"■''»  or  materials  with  twenty 
}>tr  cent,  in  additlo!"  thsrRtr,.  raay  b*»  r^.-."efed  bv   the 

l."i",n'"^  of  read*  aiadebtdue  to  himself.  Together 
iolk.  n."i=J^'^""''  t"'  "^L"""  '•o""''  to  per/orm  such 
work,  or  f  BmUb  aoclt  auxerla]!  inthe  manner  prescribed 


tor  wft"  not  authorized  or  justified  in  doiDi  \U 
work,  and  consequently  could  not  recom 
PeBeaujm  &  Groulz,  fi  L.  C.  J.  ICG  0  B 
1861  1  397  M.C.  '^ 

594.  The  road  inspector  of  a  tniinicipilin 
has  not  the  right  to  sue  in  his  own  imme  fiVik', 
recovery  of  a  penalty  incurred  by  (pup  of  iIk 
proprietors  of  the  niuiiicipality,  iniiorrlMiinn 
keep  the  road  in  front  of  his  pTo|)eriy  iirnnleniiii 
such  action,  under  C.  S.  L.  C.  cap'.  21,  sec,  i* 
should  be  brought  in  the  name  of  the  nm^;,,,.  i 
palitv.'  Ltion  v.  Morris,  ',  L.  (j  J  'liii 
>S.  C."1826. 

595.  Appeal  was  had  from  the  decisionofito 
magistrates  condemning  the  appellant  to  m 
four   dollars    to   the   respondent,   an  inupwioi 
appointed  by  the  municipal  coiinoil,  tdrrepaimi 
a  line  fence  between    the  appellant  and  a  npifi. 
Ixir — Held,  that  an  insjKitor  under  the  AHicii!. 
lural    Act   when   called   in   to  in«|K>ct  a  liii  1 
fence  between  neighbors,  which  he  dcciareiiol* 
insufficient,  has  no  right  to  make  the  repainaoj 
to   bring  action   in  his  own  name  agHJiist  (ii 
party    in   default  for  the  recovery  ol^the  cm 
and  expenses,  but  he  may,  if  required  to  do  «  i 
authorize  the  complainant  to  make  the  repjJN, 
in  whose  name  the  action  may  then  be  brongki 
Murray  &   Uurtubise,    15  L.  C.  R.  421,  C  ( 
1864. 

596.  In    an   action  between  two    neighkn, 
proprietors,  concerning  the  drainai;e  ot  their prj  I 
|)erts— //eM,    that  the  order  ut   an  inspwio; 
ordering    a  drain   or  ditch  to  be  con.'inictdl 
created  a  servitude,  and  was  boiiml  tobf  innii  f 
ing.     Lemire  &  Courchene,  1  R.  L.  159,  Q, 
1H68;420  etstq.}\.  C. 

597.  In   a  qui  tarn  action  ngiiinsi  a  road  ii- 1 
spector  for  a  penalty  for  refiisinjrtonuilveprwi- 
verbal  of  a  road  which  tiad  been  onlerei-M  | 
that  a  report  made  by  such  an    iiispoctoriiiilif 
following  terms  :  "  Qu'a  ve  se  n-uil  pas  en  W I 
de  faire  aucune  ordonnunce  a  re  snjet,"  niwtl*  | 
considered  as  a  refusal  to  a(!t  in  tlii-  iiiatter.cof  j 
trary  to  the  provisions  of  the  Con wlidated .Musi' 
cipal  Act,  sec.  45,  which  gives  to  tlie  inspecMl 
the    alternative  of  making    the   prcch-ctrUl 
required,  or  refusing,  and  giving'  the  nintivf**'! 
his  refusal,  t    Lamy  v.  Raboiiin.  1  R.  L.  i\ 
C.  C.  1870. 

598.  And  held,  also,  that  tlielioniologalionl' 
the  council  of  the  local  nniiiici^iiility  offiiclii| 
report  is  of  no  value  whatever  an(l  coiiM  r.i(| 
give  the  right  of  appt>al  to  the  oauntv  couiioiU 
inasmuch  as  the  powers  of  the  latccr,'likelli«| 
of  the  former  ,  are  confined  to  the  accepiiifl 
rejecting  or  amending  of  such  report.   lb, 

XXI.  Interest  on  ArrI':ars  oi'TA.tEs. 

599.  A  proprietor  of  aapes.sO(l  propcrtv  -itiiiilsi  I 
in   the  ctiy   of  Montreal    will  be  condemiiiJ | 


*  Such  prosecution  may  be  brought  by  any  penouM 
age  in  his  own  name,  or  by  tlu'  lieail  ol  the  cuunciJ  HI 
the  name  of  amnii'lpal  corporation.    10(6  .M, I,'.        I 

t  ?;very  road  inspector  who  refisi  s  or  iieglrtti  »imii  I 
reasonable  cause,  to  perform  any  duty  whUliisii»|ioi«| 
upon  him  by  the  provisions  of  tliis  Code  orof  ninra^jl 
by-laws,  or  which  waa  required  of  him  in  virtue oliwl 
proTi.-.ions.  or  to  obey  the  orders  of  the  !"o«l  ii'»«ro  ■ 
council  in  respect  of  the  worls  which  are  uM^'*! 
superintendence,  incurs,  in  addition  to  (laDiiigM  aw  I 
for  each  case  of  neglect  or  refusal,  a  penalty  of  noli"  1 
than  one,  or  more  than  twelve  dol  arseiMpI  •"■I 
otbarwise  provided  for..  38111.  C. 
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utiiorized  or  justified  in  doing  ik, 
Bonsequently  could  not  recov*- 
;  Groulx,  6  L.  U.  J.  ICG  U  t 
C. 

oad  insppctor  of  a  miinicipilii, 
'lit  to  Hue  in  his  own  tiamp  for il'; 
i  penalty  incurred  h\  aw  of  it, 
tlie  municipality,  innpfrifdj^^i 
in  front  of  Urn  proi)erly  iironiersnii 
nderC.  S.  L.  C.  cap.  24,  acc.  t* 
iuj,'lit  in  the  name  of  tlie  tiiunc 
>n  V.  Morris,    *;   L,  0:  J.  jji), 

1  was  liail  from  the  'lecisionoftw)  | 
ondonininj;   the   iippejiaiit  to  m 
to   the   reHpondenl,   an  in^pecio. 
he  municipal  connuil,  Icirrepainiii 
stween    the  appellant  ami  a  neifk. 
at  an  inifjctor  ui)dcr  the  Ajrin;. 
lien   called    in    to   in«|K'et  a  I:m  | 
neijihborH,  which  he  dcclarenol, 
IS  no  riu;lit  to  make  the  repainini 
Dn   in  his  own  name  agHiiist  iki  i 
ult  for  the  recovery  of  the  c« 
but  he  may,  if  recjiiired  to  do  m, 
complainant  to  make  the  repjin, 
?  the  action  may  then  he  broiiefci 
'urtubise,    15  L.  C.  K,  421,  C.  (, 

action  between  two  neighkn, 
incerning  the  drainaiie  of  theirp 

that  the  order  ut '  an  in^ipecK 
rain   or  ditch  to   he   conMrucw  I 
itude,  and  was  bound  tobf  in  vrrii 
&  Cnurch&ne,  1  R.  L.  159,  Q.  B. 
€</.M.  C. 

ui  tarn  action  afrainsi  a  mad  io' 
enalty  for  refusinj.'ioniakeprw/)' 
A  which  had  been  onlerod-M,  I 
nade  by  such  an    itisp»ctorinlliM 
i8  :  "  Qu'a  ne  ne  n-nil  pas  endfii 
e  ordonminied  re  siijet,"  mf\\t\ 
El  refusal  to  act  in  the  iiiat(er,coii' 
ovisions  of  the  Concolidatd Mini'  I 

45,  which  gives  to  the  inspecwl 
'6  of  making  the  prucik-tMl 
'fusing,  and  triviiii.'  the  iiinlive'iil 

Lamy  v.  Raboiiin.  1  R.  L. 

Id,  also,  tlint  the  homologation  kj  I 
'  the  local  mMnici|.iality  ofsucliij 
3  value  whatever  and  coiiH  col  I 
of  appeal  to  the  county  council,  [ 
iie  powers  of  the  latter,  likelkisij 
'  ,  are  confiiR'ii  to  the  accepiiajj 
ending  of  such  report.   lb. 

EST  ON  Arrears  o?Ta.xes, 

rietor  of  assessed  property  .'itiid  I 
f  Montreal    will  be  conJemWI 


iition  may  be  brought  byanyp«ri«iii| 
ame,  or  by  the  lieail  ol  the  cuuncil  •  f 
lii'ipal  corporation.  KMli.M.C.  1 
.spectiir  wliciref.isi*oriieglt-i'U»iiWil 
,  to  perform  anv  iliity  whiibisinpowl 
providiiinH  of  tlii«  Coiie  orotnmniflpjl 
1  was  requireil  of  him  in  virtueoiii»| 
olsev  tlift  ftrder.'i  of  ttie  !'^cftl  oroflMfl  t 
!Cto}  the  worlin  which  are  """"jji 
Incurs,  In  ailditlon  to  Jam«ge»  «»«l 
leglect  or  refusal,  a  penalty  of  nolj"  I 
re  than  twelve  dol  »r»  eicept  » «" 
Ml  (or.   Sglli.C. 
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to  pay  ten  per  cent,  per  annum  for  (he   non.(     eoR    a    ,     , 
mitnl  of  arrears  of  taxes,  in  'en.is  ..«•  ,\L      •        i  '*'"'  ''''"''"e  certain  sel.nni  n„.       •    • 
lute  14  A  15  Vic.  can.  1 2H..'    ^,,!  '^'1"^  }^^    "W"''  an  obli™,i,.r.  r . '    '  ."C'^o' commissioners 


.    ,f  r^'  ■•"■"I'M  lor  ine   non- 

.laime   4  A  15  Vic,  cap  1 28.«    The  Afavor,  .C 
I  of  MoHtmil  V.  ikott  et  al.,  1 6  L.  C .  J    84  s  p 

XXIf-  JmiSDrCTION  OF* 


IJ/iVKt  ('Hiiada,  but  ordarci)  l,v  such  vrorPn. 
Iwluil  to  remain  open  for  the  benetit  of  certain 
Ijinvule  individuals,  is  not  subject  toihe  jurisdic- 
J  i(inolaniiinic.palcorf)oration  u,„ler  il/e  Act  of 
11850.  GnsseliHM.  RaeetteAOLA:  .\  21')  O 
p4i  626  «<««,.  M.C.  ^•-■'-  -JIJ,  y.  «. 

X.XriI.    [.lABIMTV  FOB  ASSESHMBNVS  BT. 

601.  On  appeal  from  a  judgment  of  the  8i,- 
npriiir  Court  in  iin  not  r,,.  l„,  .7..  ..   ^  .       " 


"iK'Hd  an  ob  Ig  ion  f  r  T  t  ".  "'  °'""missioner« 
received  for  |>e  ere  .f  .'"'"T^  o^"*"  ""Count 
•'Hlance  bei^y'r;,^  ';;V' .«  fd'""!!-'    ".such 

^y.  were  aiuhori^erL" 'ex;:nd"")^'  /  /"'"^'' 
hrming  the  jud.'ment  T, ,*?*'"'-,"«''/.    con- 

"'••  '''''nicipi  v-c  ul  I  -wV.  'i  ""'m'  '^*"'"-^'  "'« 
'"  WH,i.;h'su  f  as  I ,  ir  i  '."  .'^"'"^c«"*'d  "Pon 

•i.irM.ower;:;":;£:;,^'i'-i---^r^ 


600,  Over  Jio,uU-A  nublic  road  abolished 
as  nuch  bv  a  procis-verhal  of  a.  ,ir„,>,i  .,  (  ''."'y'^  powers.     Aihim^  X,   rV   ••;■  ■"^'•'""'fwi 

y  such  pruci,.    C.  C.             *  "  '-  ^'  «•  •»«.  y.  B.  t«60i  ^m 
i-netlt  of  certain       (i(i7    r,,  . • 


ration  fo  ^11.:  ?" '^,'^,''""?«-  "gainst  a  corpo- 
^''^rlml  and  p,  r  ;"f.:""'^'''/''''  »  certain pror"^ 
c..rp,,rati.,n',  Ii«^,"  '  '/"'^••'■''-/W'/.tl.atH 
''"'y.  though  thedm.a  '  "''">^?  ^"■'  "•'gl'-ct  of 
l..'on  Mistained  n';  ';S:"^'^''l  '*PP««r  To  have 
own  neglect.     /.L      1      r*   ^""^''<« "<'''*■<'  '^f  I'i. 


•  f,  ■•  -ri "■;■  ■»  joogmeni  or  the  So- 1     cnx  "a'         '^'••''  toe,  ,S.  t\  K.  I'j^i;.-,         "-'  "•• 

/nor  Court  in  an  action  by  the  cornor.   iL     J    .•     :"  ^  ,f^'''*'0"  '*''">  is  iniiired  \u  ,L, 
Pliecty  of  Montreal  (or  assessm^n  h-T/    ,  on     h  """"■',  ''^''"«  ^»«"'"l''-  e  <  bv  bui  dZ'^*^'.'''"'? 
iiirmiiig  the  jud.^nient  of  the  Court  belowinr,.'  "  "■'"'"  ^'■''^"""  of  .ia,,We'      reoT"'''*''*' 

Iperwn  holding  land  within  thecitvnf  \f  ,"     '""  corp.nition  of  the  citv   n  wl,  i.   ..  ^  "S"'"''' 

IL.  a  lease'-from  the  gov'ernm^f.tlof .'wS.'  i  t:^'r^'^^  ^^^^^^Z^^t 
loiievears.renewab  eon  certain  ..rv.,.i;.;,  '"."'>^  X'litractor    who    o  ace.)    d.^       '  "^  afc»'iisi  the 

^..er  of  such  land  w"thrn"zri'  r^/^i!::  i^'''^«''f '5?  -  ^'^  ft' .^irc^a./.trD 

Ik.vl9«;"fthecoriwration  imposing  as.es. me     s    iHcV'.   in^l'/^'n^'  *  '  '^^  ^'-  L.   ./ 65    S  O   H 

|l»«/««;,  ih.  -C.  .1.  260  &  264,  S  cTa  1    r  "/  L.  ''^n  '^""""  o*"  "'■^'^ages  was  bron„.  f 
lis;,  (i.  8.1858;   569  C.C.    *' *•  ^"'^  ^  L- C  J.    the   Corporation  of   QiTeC    hv  «n^  I'r^^i'"'' 
I  M2.  .\nd  in  an.;iher  case-//,/,/  thRt  .       •      I'-'"  •"'■  ''^^  "  '''•naway  hors^/X/7  ""''^"^."«l 
■    .Ua.e,.  were  charges  irposS!  i     "V  I  !-      oruilon^"''"''  ""'  ''^' '^^^''^ixTlT^l 

s^^li;";c'zrf'^-''5^-K 

«latute3dGeo  III     ""=,-'■'  ^"y  inanner   the 


R   ,     <.  i'  ■'  "'  ■*"  "iimovealile,  ! 

IkS,;  »  "■  l':';P<'">',C'""'°t,  on   action   being 
Brought  against  him,  demand  to  be  reimbur-ef 

Po«e(a/  V.  DeBeaujeu,  6  L.  U.  J.  128,  i  ('. 


tZ'  ^'","1 "  '"-''  ''"P""-'!  "nder  the  S    o'Z  ' ,    '/r^lr"   <"■   Proprietors  ^o'   Te  , 


,L„  '^  Y  r;  "^"™'  »»  a  private  ind  v  dual  thp 

....     ...  I  'I'"'  o™  .«7of  „„ij;.  t.:r-""'  ?»•  "jy  f«p 


Miy.  Liability  of. 

ifMoni'1-S  itTT  rr'"«'/''^  '''y 

pal'oufe  kin/t  Wn  ^^  ',''""'«  "l^  the  celTar 

,feg"..enctd,contra,v Vr  ''^l"'  '^'  '^^^ 
^'poraiion,  the  cause  of  Zil"  ^'"^  ^^■'"^  «<■  "'^ 
He.   ^ku  /."'  V/r^'i.^amage  beingtoo 


their  own  acts  of  n„„i    .  "."'"a^ea,  not  only  for 
ti.e  contracto  s    voHfit'f^'''',f'''°  ^°'  "'"^^  of 

ence  ajrainst   the  deLda    1  of    .    '"  ."'  ^^''^- 

ct!"fe^«pp^''-:%t'i^c!^^!i::-: 
civiii4rriSs'S''''T'«'^''''' 

ary  corporations  and  are  I  "^M^hte  ordin- 
responsl^le  like  ind Tvid uals  f,^',7''  •=rPO'-«"on. 
authorized  to  i^epreS  f?^.^''*'4"oftho<* 
Spnnale  It  Th,  ^P'^^serit    them.      firo«j»    A 

i^L.7rs.?.T2nfXcfcr  "-^  ''^'"^''"'  * 


■  <i 


I  I 


flfe  iJW^IClPAL  CORPORATIONS.        MUNICIPAL  CORPORATIOHf?  ^ 


«    : 


J 

f ' 

I  - 

i  i 

1 

■ 

1 

M 

1 

^ 

m. 

614.  Wbere  a  monioip«l  corporation  were  the 
bolJeni  )f  a  hypothecary  claim  against  an  in«ol- 
vent,  and  the  property  Hubject  to  such  claim  was 
K>ld  by  the  asuignee — Ifdd,  tlm  the  claim  ao 
I'gards  the  debtor  perHonally  was  thereby  ex- 
tinguished, and  the  corporation  was  liable  to 
damages  for  i\  wrongful  seizure  of  the  debtor's 
personal  effects.  Rlain  v.  The  Corporation  of 
Oranbt/,5  R.  L.  180,  8.  C.  R.  1873:  Ins.  Act 
1875,  sec.  CI. 

616.  A  cornorntion  having  a  right  to  close 
streets  generally,  by  iin  Act  uincnding  its  charter, 
anil  in  which  Act  there  is  no  menlioii  of 
indemnity,  may  {»  i-ondemned  to  iiiiy  damages 
for  Iheexcrcise  of  the  right,  piirticulurly,  if  com- 
pensation for  damages  be  recognized  by  its 
charter  and  other  acts  in  amendment  thereof. 
The  Mayor  et  aL  of  Montreal  &  Drummond,  IH 
L.  C  ,1.  225,  Q.B.I874. 

610.  According  to  article  79.1  of  the  Municipal 
C(xle,  a  municipal  corfwnition  is  anuinible  to  a 
fine  for  neglect  to  keep  the  roads  and  bridges  in 
the  state  recpiired  by  law,  and  this  obligation  is 
uot  limited   to  the  cases  especially  providcil  for 

f  by-law.  according  to  article  535.     fji(/iiere\. 
le  Corporation  of  the  Tounnhip  of  Ch'trtnei/,^i 

617.  But  where  a  bridge  built  by  the  Oovern- 
nient  had  been  carried  uway  by  a  flood — Held, 
that  the  m\inici|al  corporation  was  not  liable 
for  its  reconstruction.*     lb. 

618.  The  local  corporation  which  causes  land 
to  be  sold  for  taxes,  and  the  county  corporation 
which  sellH  at  its  request,  are  all  responsible, 
and  the  guarantees  of  the  purchaser  for  any 
mistake  or  illegalities  made  by  their  respective 
secretary-trea.'turerH.  Hartley  v.  Boon  &  Arm- 
strong &  The  Corporation  of  the  County  of 
Beauce  et  al,  19  L.  C.  J.  10  &  1  Q.  L.  R.  3.1 
S.  C.R.  1874;  1004  M.C. 

619.  A  municipal  corporation  may  be  called 
ill  as  warrantors  of  the  purchaser  of  land  solil 
for  taxes,  even  when  such  purchaser  has  himsell 
been  called  in  by  a  third  party  to  whom  lie  has 
sold  the  property,  and  even  after  the  expiration 
of  two  years  from  the  judicial  sale.  Wiirlele  et 
dl.  V.  The  Corporation  of  the  Township  of 
Grantham,  6  R.  L.  547,  Q.  B.  1874. 

620.  For  Accidents. — Municipal  corporations 
are  responsible  for  damages  suffered  and  caused 
by  an  accident  on  a  bridge  which  is  not  a 
public  bridge,  but  is  considered  as  such  The 
Corporation  of  Eton  &  Rogers, 'i  R.  L.  451,  Q.B. 
1871. 

621.  Where  a  horse  belonging  to  the  fire 
department  had  been  led  without  a  guardian 
and  ran  away  and  knocked  down  a  man  who 
was  looking  on  at  the  tire  and  broke  his  arm  — 
Held,  that  the  corporation  were  responsible. 
(lUimond  v.  The  Corporation  of  Montreal,  4 
R.  L.  2a'i,  8.  C.  1872  ;  356  &  1054  C.  C. 

622.  Where  the  plaintiff  fell  and  injured  his 
arm  in  consequence  of  the  pavement  being 
covered  with  ice  and  in  a  dangerous  condition 
but  the  defendants  had  not  had  notice — Held, 


■  •-All  publio  bridges  at  eight  feet  (pan  or  more,  sa-ve 
;^d  except  those  referred  ic  ia  aruoio  K3o,  and  UiOic 
go»*jn6d  by  special  Act«,  or  pdoeeBseJ  by  Iron  or  wood- 
teA  railway  companies,  or  by  thp  linperml,  federal,  or 
l)tt>Tiiif!iU  g!>VeTiiineiiis,  tr«  under  the  control  of  muni- 
cipal corporations,  and  ire  made  and- main  tained  in 
accordance  wltb  the  pruTUions  of  this  title.    lUiO  M.  C. 


that  they  were  not  responsible.    Ormier  r.  Tit  I 
Mayor,  Ac,  of  Montreal,  6  R.  L.  195,8.0.181) 

623.  The  plaintifTs  sleigh  had  ln'f ri  iiptfi  ^ 
acciilent  in  consequence  ot  an  emlimjkni«ni^ 
the  road,  and  had  suffered  damii^»'  ilienbi. 
Held,  that,  notwithstanding  the  nnui  wai^  ly, 
fnough  for  two  teams  to  pass,  and  ilmi  \\\(^., 
dent  was  inimeiliately  caused  by  ilu-  liorwiak. 
ing  fritflit  at  a  railway  whistln,  ami  ihe  |jori«  I 
were  ilriven   by  a  female    twelve  yiins  Dfaij, 
that  the  corporation  were  liable  in' lianidgfjl), 
allowing  the  obstruction   to  exist  nn  tlieriiiil, 
Hii/giiiK  et  rir.  v.  The  Curporaliim  i,/  th(  \'i\ 
lage  of  Richvtond,   \~   L.   (J.   J. 'J4ti,  S,  (' 1 1 
1873  ;38ri&  788  M.C, 

624.  For   Acts  of  a  .tfo6  — Pluiutitf  broojil! 
action  fur  daninges  suH'erfHl   in  connwiufiiMd  I 
being  assaulted  and   beaten  duriiii;  an  elecii  1 1 
riot    in    Montreal — Held,  that    the  corfomliii 
was   not  liable.     Hrolet  v.  Thr  .IA/«or,  jv, ,/ 1 
Montreal,  1  L.  r.  R.  408,  ,S.  C.  IH.11,  ' 

625.  But  the  corporation  of  Mutiire»l  ij  i  ,i;- 
for   damages    occasioned    by   a   inub  nil. mi  I 
entering  into  the  house  of  a  citizen  itnil  breakin; 
windows   and    furniture   and    H|iilliiig   liquoD. 
Carson  et  al-  v.  The  Mayor,  d-c,  if  MmtrMl 
L.  C,  K,  463,  8.  C.  1859.  ' 

626.  For  Acts  of  Council.~\  miiiiicift)  I 
council  cannot  bind  a  municipality  liy  iti< act', 
except  in  so  far  as  is  conlbrnmble  to  la*  ad  I 
within  the  power.*  Leclerc  v.  La  Cnrpwiiiml 
de  la  I'aroisse  de  St.  Joachim  <te  la  I'oitA 
Claire,!  L.C.  .J.81,  S.  C.  1863, 

627.  For  Acts  of  iin  0/ficers.~ln  an  actio* I 
en  garantie  against  a  niunicip.-il  corfionilioii, f 
by  an  adjudicataire  of  lunii  solil  for  l»xf(i,ii»i| 
which  v>'as  subsequently  redeemed  l}' the  pro- 1 
prietor— /r«M,  that  the  secretarv.tre8flureri»,| 
with  regard  to  such  sales,  the  niai.iliit.iryofllitl 
county  municipality,  and  binds  it,  ;i  hfidtl 
wrongfully,  for  whatever  is  done  by  him  wiititl 
the  scope  of  his  authority.  I'acawh.  TkO)i-\ 
voration  of  the  County  of  Arthithaih,  1?| 
L.  C.  R.  99,  (j,  B.  1867  ;   93  et  ncq.  M.  C, 

628.  A  city  corporation  is  liable  for  saMullil 
committed  by  its  officers  and  servant'*,  such  it  I 
policemen,  when  the  assaults  are  provtd  anil 
attempted  to  be  justified  by  the  corpontiot-l 
The  Corporation  of  Montreal  v,  Ikotan,  ]i\ 
L.  C.  J.  124,  Q.  B.,  &  13  L.  C.  J.  71,S,C.I1.| 
1871;  3,56  &  1054  C.C. 

629.  A  municipal  corporation  is  reepoiKiMfl 
for  the  acts  of  its  officers  if  it  hiive  ordered onfl 
it  have  attempted  to  justify  them.  Z^op'.f 
The  Corporatwn  of  the  I'ari.ih  nf  St.  JoiaKl 
1 7  L .  C.  J .  1 93,  Q.  B.  1 873  ;  356  &  1054  C,  C.  | 

630.  For  Damage  by  Water.  -In  an  actiojj 
against  the  city  of  Montreal— 7/fM,  that  ttef I 
were  liable  for  damage  done  by  watertogwlij 
in  plaintifTs  cellar,  the  water  having  enterwl»l 
means  of  a  hole  from  a  service  pipe  left  i)p«l 
during  repairs  made  by  defpniinntin  tlieslwtl 
Beliveau  v.  The  Corporation  of  Monltial:  it 
L.  C.  R.  487,  8.  C.1856.  1 

631.  Action  was  brought  against  the  cilrrfj 
Montreal  for  damage  done  to  goods  id  plsintipl 
premises  by  the  overflciwing  of  the  city <ir»i»| 
in  the  summer  of  ISHl—Ueld,  that  n  HtH 


.  »,tChe  corporaUpn  i»  rasponsiWe^ir  ill«,«*f0j|j 
oa«2r&  of  ^«i  a^undl  in  the  exeautjoa^t  UitlUltw'l 
io  whicli  they  ire  employed,    1«  M.  C. 


L  C0Rl*ORATrO^  8aK^«5 


not  rMpoiinibl«.    (Irtnier  i  f\,  1 
Montreal,  5  R.  L.  lOfl.S.C.litt), 
iiititrii  Hieigh  ha(i  liCfti  \\m[^ 
sequence  ol  an  eiiilniiiknitnioi  I 
had  Hdffered  dainu^'i'  ilicrebj- 
vithatanijing  tlif  rniid  wait  wile 
leaiMR  to  paNH,  and  ilmi  thncc. 
liately  canned  hy  \\w  \n>r*H\i\.  I 
railway  wliintlf,  anil  ihe  Iii)r<«i 

11  t'eniak'  twelve  yiins  „iaj, 
itioti  were  liable  in  ilainagcjioi 
jRtrue.tion  to  exint  <in  iheriiM. 
V.  The  ('urporatiiiii  i,f  tl)(  I'lj. 
<nd,  r  L.  U.  .1.  2li;.  S.CR, 
)  M.  C. 

'.s  nf  a  .Vo6— Plttuitiirbronjjk! 
igeH  8vifl'ere<l   in  coiisfqufn«M 

and   beuli'U  during;  tn  eleclM 
ft!— //eW,  that    tlie  coiiiemtn 
Drolet  V.  Til'    SI<>ijnr,ir,,A 
'•.  H.  40H,  8.  C.  if*:)!. 
corporation  of  Munirenl  i<l:j|i|,  I 
)Ccasioned    by   a   inub  rioi.iiiii 

•  lioUHe  of  a  citizen  urnl  bresliiiii 
jirnitnre   and    H|)i|liriu  liijuoii.  I 

The  Mayor,  Ax.,  nf  M>mhtA,n 

C.  1859. 

"ig    of   C<iwic-it.—i\    miiiiici;«l 
bind  a  municipality  liy  iii< mi',  I 
r  as  is  conlornialije  to  k<titai\ 
?r.*     Lecterc  v.  La  Vorpomiml 

de  .S7.  Jnachm  de  k  I'oiulil 
J.81,  S,  C.  1863. 
Is  of  iti  OfKcers.'-ln  an  miio4| 
ainet  a  municipitl  corporiilion.  [ 
aire  of  lunii  sold  for  laxes,i»jl 
sequently  redeenied  hytlispm-l 
that  the  secretaa-treasurerKJ 
luch  »ale9,  the  niui.ili.'toryofllxl 
mlity,  and  binds  it,  .i  lieKiij 
whatever  is  done  hy  him  tviibltl 

authority.    I'acau'd  v.  Thd 
ie   County  of  Arthabaiit,  ill 

B.  I8fi7 ;  9a  et  seq.  M.  C.  I 
orporatioa  is  liable  for  aseiiilli I 
te  officers  and  8ervaiit«,8uchitl 
fn  the  afisaulls  are  proved  audi 
)e  justified  by  the  corporitioiJ 
nn  of  Montreal  v.  Ikohu,  \i\ 
:j.  B.,  &  13  L.  C.J.  71,  S,  CI  I 
54  C.  C.  I 
cipal  corporation  is  responAl 
t8  officers  if  it  Imve  ordered  or  ill 
►led  to  justify  tlu'iii.  Dojimr.l 
m  of  the  Parish  of  St.  Jomi,\ 

,  Q.  B.  187:<i  3.00  i  1054  C.C.  | 
mape  hy  Water.  -In  an  sctiMJ 
y  of  Montreal— //tW,  that  ttf; I 
damage  done  by  water  togOiAl 
liar,  the  water  lisvingeoteredl*! 
e  from  a  service  pipe  led  op«| 
made  by  defendant  in  tliestKftI 
he   Corporation  of  Monttial it 

C.  1856.  1 
^as  brought  against  th^citrrfl 
mage  done  to  goods  in  plainiif'I 
e  overflowing  of  the  city drJii»l 

•  of  im-ileld,  that  ft  tlefrl 


<?n  i»raipoMiWe<4r,ill»,«*^| 
noil  liitlie  ei90MtfcBj»J  tlwliw*! 
emjildyed.    199  M.  C. 


Wwt  l«d  DtfflMiM  tliMr  drain*  they  could 
not  be  hWd  eioneraled  because  a  heavy  shower 
cfri^nmay  have  bwn  the  imme-liste  cause  of 
Ihefloodofwater  inpkinliff'fl  cellar  and  ihev 
wff  flomleninc.1  acconlingly.  Ringan  tt  al.  v 
Tkt  Mauor,  iir.,  of  Montreal,  2  L.  U  J  7«  «  r 

ai  And  in  another  action  of  damages  for 
Ihe  lloocling  of  a  cellar  bv  water  from  a  citv 
dram,  diinng  a  heavy  flood  of  rain-//eW.  thul 
thecitv  VIM  liable  where  the  flow  of  water  was 
wised  hv  obstructions  in  the  city  drain .  »'„/.,/, 
T,  ne  Mayor,  Ac,  of  Montreal,  6  L.  C  J  'rf. 
S.C.  I8ti0;l067  C.C.  •""•'• 

m.  The    plaintitft    obtained    permission  to 
hiiild  a  private  drain  connecting   their  cellar 
with  the  corporation  drain,  an<i  the  shaft  extend- 
ing from  the  corporation  drain  to  the  surface  of 
iliPKtreet  became  choked  with  riiu.l,  so  that  the 
water  ran  baek  through  the  private  drain  into 
plainti  1»  cellar- //eW,  that  the  delen.lants  were 
Iialde  for  the  damages  occasioneil  by  the  reflux 
!«iirater  such  reflux  being  clearly  attributable 
,10  the  state  of  the  shaft  and  the  appellants'  ne- 
glect in  allowin;;  it  to  become  choked.       The 
IJIayor,  d-c,  of  Montreal  &  Mitchell.  9  I,    r    \ 

2W&1..LC.K.437,QB.  1868, 1057  C.C. 

b34.  And  held,  also,  that  the  cost  of  storin-  a 
hiiantity  of  sugar  which  Ihe  plaintiffs  were  com 

Ipelled  to  remove  from  their  cellar.in  consequence 
of  the  water,  was  uartof  thi.  <ln...o„„  r„.  '  ,  ■  . 


'"'>-il!hy  t;L;;?'c;tr"?9r:f^^v '* 

even  in  he  ubs 'n^e  of  U  '"'"  ""^"r'  "'»'  ''"»'• 
quired  by  art  auS  ,V  i,'''" '''"1^''^  '  ''^'^'  '^' 
by  law  requir  db  1    'Vf5'';/  ",""•■  "'"'»•  "'« 

l"«-a'    mnnicipull'  '  C  a   ')'','?,"""■  ''«'''"-^'  » 

llie...,,.,  .there'  "  ""''*"'r"»  r"-'"l.'»>'d  f„r 
""'"ie.r-Oiiv  c  n  ■„  .''T'"''''''-^''''''  ""»»  '^ 
voking'        ;.  .,  eW  ;"'  :;^'^l"""if'il"y  I'y  M- 

dulv  1,0-    ,ocai;,  "^  a  cunnty  .ouncil, 

road,inasm;.T::';,tiu:ti,''';,r'''"'«°''' 

comfK^nsation  to  be,,a,\  h  '  "'"'.''""i,""""' 
Prietor  of  the  Ian,  ,'1  , ,  1, '1',  '^''''""•'•,  l"""- 
coiiformitv  with  „>  \r  '  .  .."'"  """'''  i" 
tliatinsoin  ,,,'  ,i  ";r;'"''  "'""'  A<'t,  and 
cause.!  a  ^'■omW^^o  u-  d  Jlr'T  r'  "'^T'""' 
in  damages.     dJ,^     *  l^    ^    '  "'"'  ,""''"  '"»''''' 

«■  1866,  &  art.  588. v,<^„.a.  ^''^'• 


S.C. 


—  „ "^",  ^ciiorjinconseciuenci 

lofthe  wa  er,  was  part  of  the  damage  for  whiol 
llhe defendants  were  responsible,  lb 
I  W.  The  floo.ling  of  a  house'  caused  by  the 
loverllowingofthe  water  arising  from  a  torrent 
I  frain.and  which  could  not  escape  by  the  puldic 
Idmin,  renders  the  municipality  resLnsiCle  (or 
ibe  damage.  Boucher  v.  The  Mayor  dc  7f 
hwtreal,  15  L.  C.  J.  272,  S.  C.  18f  1  ^ 

\m.ForLoweri,io   Streets.— The   plaintiftj, 
Jbrought  action    of  damages  on  account  of  an 
Idleged  deterioration  of  their  property  by  the 
kenngof  the  evel  of  the  street  i.Vfrint  of  le 
l*ijoin,ng    building-iTeW,     that,  in    0X0 
recover,  it  was   necessary    that    the  Cue 
kuld  have  been  done  in  front  of   their  ow,f 
biding  and  by  the  express  authorization  of  the 
wrpora  ion  neither  of  which  was  proved      The 
maMe  Library  Association  &  ^The  CorDora- 
hnM  Montreal,  2  R.  C.  107,  S.  C.  1871    ^'^  I 
\,f   A'     ■«''<^«— The     plaintifl'     broueht' 
I  ton  ol  damages  against  a  n,unicipal  cSa  ' 
Ito  on  account  of  the  bad  state  of  the  r^ad„ 
hbich  he  was  obliged  to  traverse  in  passing  to 
!•  d  from  the  railway  station,  and  in  consemif  nee 
l«  -Inch  he  was  unable  to  carry  more  thah  ill' 
Itte  weight  at  a  load  which  he  W.ld  othe  i,s 
I    f  1^'°."^'?  •'°.  '"""y'  ""'^  could  only  trivri  at 

.;ii71,  '    -    —    h.    •iau, 


iflfelSSllSS^^^  "»«-  kept  ,n 


XXV.   LlABM.ITV  OP  CouyciM,OR. 

''■n.  A  municipal  councillor  cannot   Ko  -». 
;^emnedunderthe^I,,nici,;!ttoTrH60.-:cs7i 

i « Of"  he'^Zr.iciT"" X^T' «'^-^'" «» --'^ 

ciiwi,!;n';:n''fi,  w'"*?'''' *  '"""''^ip«'  <=""'- 

rofu.si'ng   o  tike  pa  I  hf  'l\T''  "''^}'  ^"^''  '^' 

ra« ar;,«,„,„,„ „fn,„i,u^g  n't  Si' I c 

XXVII.  Markets. 

a  furU  '^''^"'•Poration  of  the  city  of  Quebec  ha* 
a  right,  under  the  statute  8  Vic     ean  ^«  - 

to  make  bvlaws  concerning  the  nXkJt's  an:." 
to  order  that  persons  found  in  such  n  ^'rb"! 
o  Fen,   ng  against  such  by-laws  shall  beremo  e  i 


and  uiiTht^LpVn.  1'..  ?.%°'.?!?'^y  J^^rlptlo,,  both  by, la, 
wHiks  "must  111' also  it'p'tt(i,''Z.i^'™'^'?'^-    ^^  "'"te- 


!    I     I 


S    i: 
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XXVIII.  Meetings  or. 

045.  JTAere  ^eW.— Where  the  place  of  meet" 
iiig  of  a  municipal  corporation  has  been  fixed  at 
<h('  organization  of  the  corporation,  it  ia  not 
neoesHary  that  a  by-law  be  paHsed  in  order  to 
Wercrmine  the  place  of  meeting.*  Pigeon  v.  The 
Corporation  of  the  Parish  o/<S'<.  Jean  Baptiste 
in  the  County  of  Rouville,  9  L.  C.  J.  !)2,S.  C. 
]8t)5. 

XXIX.  McNicir.vL  Works. 

(;4C.  The  presence  of  a  councillor  at  a  council 
niivting  covers  a  want  of  notice  of  such  meeting. 
Loixeau  v.  Lacailk,  2  R.  C.  2.37,  C.  C.  1872. 

ti47.  The  municipal  body  has  no  claim  at 
law  for  public  workn,  at  least  until  it  has  paid 
the  contractor  for  thetn.  La  Corporation  de  la 
Paruisse  St.  Andr^  v.  The  Corporation  of  the 
County  of  Argenteuil,  3  R.  L.  374,    Q.  H.  1871. 

•148.  Tlie  costs  of  a  county  work  is  at  the 
charge  of  the  ratepayers  and  not  of  the  local 
«nuMicipalities.t    lb. 

()49.  And  a  colloc:ation  of  such  claim  must  be 
made  by  the  secretary-treasurer  of  the  county 
according  to  the  share  of  each  per.'^on  interested, 
lb. 

XXX.  Nkglioekce  of. 

(ijO.  In  order  to  establish  negligence  against 
a  municipal  corporation  on  account  ofthe -tate 
of  the  ditches,  it  is  necessary  to  e.stablisli  that  the 
ditoiies  have  been  declared  necessary  and  have 
lit'cii  ordered  to  be  made.  Giiqn6  v.  The  Cor- 
poration of  the  Toivnship  of  W'estchester,  4  R  L. 
702,  C.  C.  1873.  <;  ,  •*  It.  I. 

XXXI.  Notice  to. 

6.51.  In  an  action  against  a  municipal  cor- 
l-oration  for  damages  caused  by  the  bad  state  of 
the  road,  a  month's  notice  must  be  given  Craiq 
V.  The  Corporation  of  Leeds,  3  R.  u.  444. 
S.  0.  R.  1871. 

(J52.  But  held,  later,  that  a  munloi.  iljcorpora- 
tioii  IS  not  an  olficer  or  person  filling  the  duties 
ofsuch,or  pos.'^e.ssing  public  functions  in  the 
wense  of  art.  22  ofthe  CVnie  of  Procedure,  so  as  to 
entitle  It  to  a  month's  notice  of  action.  Hlain 
V.  The  Corporation  of  Granby,  5  R,  L.  180  &  18 
L.  C.  J.  182,8.  C.    ,.  1873. 

•LOS.  And  in  an  action  en  garantie  against  a 
Jiuinicipal  corporation,  the  defendants  are  not 
entitled  to  a  month's  notice  under  art.  22  C.  C.  P. 
iioiwitiistanding  ,.,t  damages  are  asked  for. 
B  irtleu  &  Boon  &  Armstrong  &  The  Corpora- 
tion ofBeauce,  19  L.  C.  J.  10,  8.  C.  B.  1874. 


XXXII.  Nullity  of  Proceeding.^  or, 

6.54.  In  an  action  to  revendicate  properiv.ie,/ 
by  a  corporation  for  assessments  on  accoilou' 
illegality  in  the  proceedings— fleW,  that  erro:  i 
1.1  a  description  ofthe  corporation  ilid  notvito 
the  procedure.  Parent  v.  The  Cormralm'A 
the  Parish  of  St.  Sauveur,  2  Q.  L.  K.  2oS,C.C' 
1873- 

XXXIII.  Office  of  Secretary  TRBjsrRa 

655.  Where  Situated.— The  office  of  the  jec^ 
tary-treasurer  of  a  municipal  corporation  i4,  f 
f-tatute  at  the  place  where  the  ineeiinmof  iti 
corporation  are  held,  without  it  hein?  iieM«,att| 
to  determine  the  same  by  by-law  or  otlicrwistM 
/'igeon  v.  The  Corporation  ofthe  raruhtlgl 
Jean  Baptiste  in  the  county  of  RomiiuA 
L.  C.J.  92,8.  C.  1865.  "^   ^wi«(,!| 


XXXIV.  Petition 
Mayor. 


Against    Retu, 


;«.y  ot 


6.56.  Ontheamendmentofapetitioncomrila* 
ing  that  any  person  illegally  e.-ierci.-es  tli/oi«I 
ot  mayor  by  tlie  addition  of  the  words  "ciiw 
.pialified  to  vote  "—Held,  could  notbeailo.J 
where    the    writ    had    been    i.ssued  onlvoif 
affidavits  supporting  the  petition  in  itsorifim! 
lorm.     Dubnrdv.  Lanctot,  10  L  C  J  '>Mi*l 
L.  C.L.J.  89,  S.C.  1866;  347  M.C. 

XXXV.  Powers  of. 


*In  every  ne^yorcanlzed  munlclpnIltTthe  first  sfisMon 
of  the  council  ih  helrtaithe  time  ami  pl-ioeindloated  bv 
lliM  wa.di'n  of  the  county  in  the  notice  of  appointment 
•wliicli  he  aaaresscB  to  the  per«on  wliom  he  apuoiuts  to 
prrsida  at  the  flrat  election  of  the  municipality,  'im 
M.  (^.  riie  council  aita  at  Uie  place  selected  for  the  first 
•«':BKion,  in  virtue  of  article  28.-,  .intll,  by  resolution,  it 
Bhiili  liave  fixed  upon  some  oth  ■  platje.    2P     H.  C. 

*  A  (!  pr.bllB  works  of  cnunty  or  local  iuUiii.:ipa!  cor- 
porfttions  the  execution  of  which  is  notspticialfv  texa- 
^ated  by  the  prOTl«ion«  of  this  Code,  are  ma<l3  at  thy  ex- 
pciise  of  the  corporaOon  which  orders  them  by  contract 


657.  Interpretation  of .—l]iQ  powers  givfnioi 
corporation  by  Act  of  Parliament  to  iiuililsi 
aqueduct  and  make  all  the  works  neceAsartu) 
introduce  water  into  the  city  do  not  giveii'ilff 
right  to  obstruct  a  navigable  ri\er  in  a  iiiainK 
injurious  to  navigation  Bell  v.  Tlie  Coruonilm 
of  Quebec,  2  Q.  L.  R.  305,  S.  C.  1876.  ' 

658.  Mayor  and  Clerk.—Nekhn  the  nisra 
i.or  the  clerk  ofthe  city  of  Montrpal  havf  ikff 
power  to  cancel  leases  made  by  liio  corporaiios,  1 
and  such  deeds  of  cancellation,  if  made,  arp nil 
ira  vires.  Smith  &  McShane,  15  L.  C.  J.2ttf 
8.  C.  1871  i  Q.  37  Vic.  cap.  61,  sees.  6t  kill] 
ss.  28.  ' 

659.  Officers.— K  subordinate  officer  of  a  niii  ■ 
nicipality  charged  with  the  sale  of  property  an. 
not  himself  become  the  ptirclia^er  ofthe  propft. 
ty.       Wiclcsteed  &    The  Corporation  of  Ml 
Ham  et  al.,  15  L.  C.  J.  249  &  3  R.  I,.4«,S 
C.  R.  1871;  1484  C.  C. 

660.  The  city  treasurer  of  the  city  of  Monireil 
has  no  right  to  accept  promissory  notes  in  pit. 
ment  of  city  taxes.    Dumaine  y.   The  Corp!i>'t\ 
tion  of  Montreal,  3  R.  L.  451,  C.  C.  1871, 

661.  Surveyor.— T\\(i  surveyor  of  a  mnii : 
palitv  cannot  bind  themunicipality  for  work «(■  i 
cuted  by  his  order,  without  thekiiowledgeofwl 
municipality,  and  there  must  he  acontrsclnill 
the  municipal  bodv  to  bind  it.    Lmm  t.  1k\ 
Municipality  of  Waiehester.  U  L.  C.  R. 
C.  C.  1862. 

662.  To  Bring  actions.— Kml".\'K\f^\cDrptt.\ 
tion  cannot  by  resolution  take  upon  it«lf  imh. 


->  The  office  of  the  «earetary.tre»i>irer  !i  mMdHiM  k 
the  place  where  th«  seasioiia  of  Uia  oouncU  u«tali*k 
any  other  plaoa  Bxetl  from  tknj  to  ttais  Iit  immn  f  I 
tUOAUMil.    mii.0.  ' 


PAL  CORPORATIOXasSiRfij) 


utLiTT  OF  Proceedings  OF, 

action  to  revendicate  propcrivjo'j 
.ion  for  aasesHnienfs  on  adcoiinit' 
-he  proceedings— /icW,  that  errc;  I 
m  oft  lie  corporation  ilid  notviiui 
;.     Parent  V.    The  Cor}maUn',j\ 
St.  Sauueur,  2  Q.  1^.  K.  253, [,f 

)ffice  of  Secretart  TiitAflrsti 

!  Situated.— Tht  office  ofilieiec^ 
•of  a  municipal  corporation  ifk  f 
place  where   the  ineelingsof  lU 
•e  held,  without  it  being  iiecesyn 
:he  same  by  by-law  or  othorwi!*'  | 
e  Corporation  of  the  Paruik  ol  kl 
te  in   the  county  of  RoutiiU  i 
.  C.  1865.  '' 

ETiTiON     Against    Retulv 


amendment  of  a  petition  coniplaii- 
jerpon  illegally  exercises  llieofc] 
he  addition  of  the  wonio  "ciliw 
3te  "—Held,  could  not  b«ailo»fi 
frit    had    been    issued  onlv  oil 
porting  the  petition  in  itsorisiiull 
dv.  Lanctot,  10  L.  C.J.  ''Wi'l 
S.C.  1866;  347  M.  C.     "      " 

WERS    OF. 

etalion  o/!— The  powers  given  loi  I 
'  Act  of  Parlianieiit  toliuiWaJ 
make  all  the  works  necespart  u I 
■r  into  the  city  do  not  giveil'iltl 
ict  a  navigable  ri'er  in  a  manrinl 
V igation    Bell  v.  The  Cor^omtin 
.  L.  R.  305,  S.  C,  1876.  ' 
and  Clerk. ~Ne'a\wt  the  niavsl 
)f  the  city  of  Montreal  haveitf. 
d  leafen  made  by  tliecorporaiioi, 
s  of  cancellation,  if  made,  are  all 
ith&  McShane,  15  L.C.J.  293, 
37  Vic.  cap.  51,  sees.  64  4I2!,| 

. — A  subordinate  officer  of  aim 
;ed  with  the  sale  of  propertjai. 
!ome  the  purchaser  of  the  proper- 1 
i  &    The  Corporation  of  Sid 

L.  C.J.  249  &  3  R.  I,.4«,S. 
U  C.  C. 
Y  treasurer  of  the  city  of  Monireil  I 

accept  promisHory  notes  in  fv.\ 
xes.  Dumaine  v.  Tke  Comt  I 
i/,  3R.  L.  451,C.  C.  1871. 
r. — The  surveyor  of  a  miin': 
nd  theinunicipality  forworkeif-i 
er,  without  the  knowledge  of Ncl 
nd  there  must  be  acontraclwill 
)odv  to  bind  it.  Lmay  ».  JV 
f  )Veitehetter,  16  L.  C.  8.  Ml,  I 
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ofprosecutmg  a  person    oha,-^A  ......i.    ^„.   _ 


jfofe  of  prosecuting  a  person  charged  with 
t.ault  upon  one  of  its  officers.  The  Attorney 
t'^^'r^^^',  ^'"■i""'«^w«  Of  Iberville,  6  R  L 

CJI,  S.  t.  1,M74, 

r()63.  To  Employ  Legal  Advi.,er.i.-A  muni- 

liH  corfwrHtion  may  ly  resolution,  avail  itself 

If  the  service  of  legal  adv.ser.s  practicing  law 

t,iidetheM.unicipaf,ty,an,f  that  without  such 

homt  beiiif:  specially  granted  to  it  by  its  Act  nf 

fncorpomtion.     lb.,  &  356  C.  C.      ^  ' 

M.  To  Exempt  from  r„xe.f  ~A  mnnicinal 

jurporation,  incorporated  under  a  special  Act  of 

■i,e  Legislature,  has  not  the  right  to  pass  a  re^o- 
liilion  or  by-law  exempting  manufacturin.'  com- 

wesfrom  taxes,  utile,«8 such  power  isespeciallv 
inferred  f-v  Le  Act  of  incwporation.  'lb.,  k 
^m.  C.  ik  Q.  3l'  Vic. cap.  21,  sec  30 

Uil,i.  To  impose  Taxes.- Appeal  to  the  Superior 
fourtwa.'*  liad  from  a  judgment  of  the  Reconi- 
lr8(oiirt,.li8ini8singa  summons  sued  out  bv  til,. 
Iilv  against  the  agent  of  an  American  insurance 

pmpaiiy  for  the  amount  of  four  years'  d   tv  im 
Josftl  in  virtue  of  a  bv-law  of  the"  cifv  nni^coj 
ie  19th  of  May,  1852-//eW  'co  Hrf,'    .'''the 
k,nentoftheRecorderVCuun,thatn'j7ow 

rs^iTii^;jE.,:s.^j;;"^a:;chi^'^ 
ij':,caati'^fss",r''-^-^^^'''^'i 

1 666.  On  a  petition  for  certiorari  from  <■  ,.„.    • 
Lofthe  iLorder  of  Quel^ccond         .-^    [^ 
lelendant,  a  student  of  Laval  University  tf.av 
iiedollar  caput  tax  imposed  by  that  city-//' a/ 
Iia  indents  in  puldic  schools  are  exemnt  from 
lich  tax,  and  that  the  city  had  simply  tfe  now 
|loe.xtend  that  exemption  to  other  c'aim/T.n; 
l«tlo.lepr,ve  the  stu.le'nts  fron,  the  ben  fi   'oH  ' 
four,hiu(s  ex;,.,  11  L,  C.  R.  457,  S   C   18r:i 
I  67.  fiut  held,  also,  that  thecity  ha,',   JS';,,, 
|.o  increase  the  tax  from  two  shillin^aXx 
lence to  hve  shillings.     lb.  c^auusix- 

(668  Action    was  brought  in   the  Re-m-io  > 
mn,  in  the  city  of  Quebec    ul   r^  ,^ 

|«n,of  five  hundred  dollars  for  diH^?,'''  "'■ 
|i  -lie  defendant   as    n.ent  in   t  ,7««T"*"'' 
lllie Provincial  Fire  In^.rance  cJm,Zy  elj^' 
Ihedetendant  resisted,  on  the  groun    7  L' ^ 
iufaa  illegal,  inasmuch   as  i?.^T     !  ^'  "'•■ 

ktiiigoftlie  city  council,  or^aMi  "^rr'' 
|if  council  had  any  right  by  law  o^»  ^  '"  " 
[  agent,  of  insurance  conipanios  a  ',?'';  "  '"f^ 
tMherefore,  was H//m pj>r  The r'    "'f  *'"='' 

P.,(lv,  that  the'^  td^me  t  TiU^  IT^'T'   ''''  »•  ^-  '"^^      ^  ^'"'^"'^  ^  '^'''<'<  «  «'  '^ 
l:--»«^eengine.and-t.L-:?^  ^  -  -   ^:^{^:S^(^r^'r>pil>e:^^,t^Tl 


coSa£n'£ptC/I'?o~,^/'"^.  '  "'""i°iP»' 
with  a   vote  ofK!,/    °'"''''"''''*'^'''''-J''"ce 

HKainstaraiwL    onna,fvVT"  '"  "'^'  '''=t'0" 
;y  resolution  sei  1  a  5" '■ ,    '!»^  '«S»"r 

Oovernor  to  have  s,„  l?l      V  ?    °  "'"  Lieutenant- 
Pa.V  the  expe  ,?o,     ,    ' 'r  '"'""  "^'"^  '  "''''"'J 

•'  K-  L  241.  SC'  I«7f  ^"''^""'"'""'  "J  Iberville, 

l4'ir2.S^::S^;;^---AMawofayi.- 

a  resolution  passe  rbyte  ,0,  >?"•'  '"'"f"''*'^'^  ^'X 
•change  the  bylaw     w,n     .     ^•''"'''"8  P""'*"-  to 

forecovert&.i,  ;r'r''^  ^''''■•'•-<'''  a'.'tio» 
'■.v  the  secreta  y-tr"' "  r^^'''7''"'''''-^'  '"''^^igned 
Held,  that  wLe  The  oowlr"  '"'""«.iP^I'^y- 
promissory  notes  was  It, "^v  \  """'"«  ""«'' 
oorporatioi.  by  its  ol  a  ,  ^oT  fr'"""  '"  ^"'''' 
power  can  not 'be  imp  ed  ,'  ,T.       '''""^'  """'' 

signe,)  l,y  such    cormr^i         •  ^'"'»T^(>^y  "otes 
ii"l>?>ne„i  a"tti Lr  ,?  •"■  '",  ^^"ie-neut  of  a 

raise.,i,o,,ey,,,adiS7,:inr"'r''''^^'° 

I  l-ve  t,n!^^;,;;'«;-;;l;'!-ij>"l    corporation, 

lurcs  f,r  Ji  tiansact  in  all  c  amis  for  dam- 

'i'y-dl  ;s,S:V'''':r'''V''-^"j 

<I'P>'>  except  lb    ,1  PS.  ""'  ^"^  '■'■''*'"'^''^  *'^»"' 

voked   by  an'    i     !„;     '7""'""'  "^  ""*.v  be  in- 

pal  corporat  otCs'   '"  ^'".'""''"'V.^'-A  munici- 

,  i ries  lieCSr  etVanJ'S,.'';  "■''"'■^''  ^""•"^- 
without  obtRiM  ncr  flw  '"^'S''^*^--'''?!  proprietors 
in  default    f",^  '^"""''"^  "''  ""'  parties,  or 

ord  nary  .roce.         '"'"T"''    ^^■'"'""'  taking  the 

act  is i||(."Hl  «„  I  .  '^'i"",''''  '"'tliorizing such 
provid'JIhry^^i^'^'    :;-i--'-i-.nauner 


871  STDNICIPAL  CORPORATIONS.  MUNICIPAL  CORPORATIONS  J 


((trrdd  upon  it  by  its  act  of  incorporation.    lb., 
&  1042  et  seq.  M.  C. 

XXXVI.  Privilege  of,  for  AssEasMENT. 

679.  The  corporation  of  the  city  of  Quebec  has 
no  privilege  upon  immoveable  property  for  the 
assesHinentrt  inifwued  upon  the  fame,  sucli 
privilege  not  having  been  given  by  the  act  of  in- 
corporation and  having  no  exi-tcnce  at  common 
law.  Emorv.  Orkney  &  The  Mayor  el  al  of 
Quebec,  3  L.  C.  R.  289,  S.  C.  1851. 

xxxvn 

DENT. 


Pboces-Vebbal  of    Superinten- 


680.  On  appeal  from  a;?roc£s-i;er6aifor  builiJ- 
ing  a  bridge—  Held,  that  where  ihi- provis-i-erhul 
has  been  made  by  the  aiiperintendent  wiliioul 
visiting  the  locality  or  exaniiMi  ^  the  previou.s 
nroces-verbal  connected  with  the  works,  it  will 
be  set  aside  as  not  entitled  to  confidence.  Dan- 
tereim  v.  The  Corporation  of  Vernhhen,  1 
L.  C.  L.  J.  92,  S.  C.  1>G5  ;  796  et  seq.  AI.  C. 

XXXVIII.  Recovery  of  Fines. 

6i^l.  An  action  brought  by  an  individual  for 
1  ^^<'''^'^''>'  "f  fines  incurred  under  art.  440  of 
the  Municipal  Code  mu.st  be  taken  both  in  tlie 
name  of  the  prosecutor  and  in  the  name  of  the 
Corporation. •  Jiobert  v.  Doutre,  5  R.  L.  400, 
C.  C.  1874. 

XXXIX.  Report  of  Delegates. 

682.  Delegates  appointed  by  several  muni- 
cipalities, for  the  purpose  of  the  opening  of  a  road 
in  which  they  are  all  interested,  mav  make  their 
return  or  report  to  a  writ  of  certic'rari  by  their 
principal  officer,  and  it  is  not  necessary  in  such 
case  that  such  return  or  report  bear  the  seal  of 
such  otficer.  Regina  v.  Talbot,  2  Rev.  de  Leg. 
46,  Q.  B,  1845.  ^ 

XL.  Rights  op. 

683.  Ocer  Assessment  /lo//,— The  defendants 
were  required  to  produce  at  enquete  an  assess- 
nient  roll,  and  an  order  of  court  was  made  direct- 
ing them  to  deposit  the  same  in  court  j  on 
motion  to  rescind  the  order— Held,  that  the  city 
coul.l  not  be  obliged  to  dispossess  itself  of  an 
assessment  roll  in  order  that  it  he  filed  as  evid- 
cnce  in  court.  Workman  v.  The  City  of  Mon- 
<r«a^20L.C.  J.  217,  S.  C.  1876. 

684.  With  Regard  to  Railways.— In  an  action 
by  a  municipality  against  a  railway  company  to 
compel  it  to  buiW  a  bridge  over  the  railway  at  a 
point  where  the  plaintiff  had  by  proecs'r.erlml 
ordered  that  a  public  road  should  croKx—Hetil, 
conlinniiig  thejudgmentof  thecourt  below,  that 
municipalities  have  no  right  to  impose  on  rail- 
way companies  the  obligation  of  performing 
Works  in  relation  to  public  roads,  independent  of 
Oiose  required  for  its  railway.  The  Corporation 
«r  the  Parish  of  St.  Li6oire  &  The  Grand 
p'unk  Railway^/ Canada,  16  L.  C.  R.  198  &  1 
»'.  (/,  Jj.  J.  64,  Q.  B.  1S65. 

•JliSi"'^;'"^.!!?''*''""  ■"*?  ••*  brought  by  My  person  at 
at  In  nU  oVi'n  name,  or  by  the  head  of  the  founoll  In 
ne  Dane  of  the  muululpal  eorporatiou.    I(M6  M.  c. 


685.  With  Regard  to  Water  Rates. ~hn,,«il 
from  a  judgment  in  the  Recorder^.  cvT 
Held,  that  tlie  corporation  of  Quebec  l,ad  a  H 
to  recover  from  the  citizens  on  a  ijwwl,m  Jz\ 
for  water  delivered,  where  Hie  su,,|,lv!S' 
was  not  sufficiently  continued  or  /a/iinHa!  ,1 
•sMibject  them    to   the    payment   (if  th,.  lull II 

Sf4  «";«?:''•■'■■ '■■-'^- *"*■■' '-^i  51 

XLI.  Roads,  .see  Powers  of. 


686.  Actions 
tioii  will  lie  II. 
latter  seeks  i.v 
throusrh  privm."- 


Concerning.— A  pos^ewv k  I 

must  a  'iinni(;i|,a||iv„.i,er;J 

prticcs  verbal    to  """nanjiil 

,,     .  property,   if  ii  ■  ,|'    ,  I 

oocupaiu  has  been  in  peaeeable         ,      ,     ' 

year  and    a   day.     Hall  k  The  ,'     ■,,  r  1. 

the  Town  of  Lrris  et  al.,  8  R.  I,,  ii      ■   jj  J" 

687.  And'  though  such  proprietor  iKueeiici»i 
with  his  own  land  a  public  road,  ifju  have!.. 
iindisturtieil  posf^ession  of  it  for  avearaiiJaJit 
his  pos3e,s,sio;i  is  sufficient  to  hrin.' liie.K,.* 
sory  action  against  the  municiimluv,  ,,',irt 
standing  that  the  object  of  the  roiui  !,a8i«. 
been  changed.     lb. 

688.  Application  of  Road  Arf.--On  im 
plaint  against  the  trustees  of  the  .Montreal  Tan! 
pike  Road  for  obstructions  and  nuisance  in ith 
peding  the  complainant  in  hi.s  piissp  »  overilt; 
rom—Held,  tiiat  the  Municipal  Act  otmii 
not  apply  to  the  road  or  roads  under  ibeconiri 
of  the  trustees  of  the  Montreal  Turnpike  liosJ..: 
but  that  such  roads  were  e.vempt  iroin  (bcr 
ation  of  the  act.  The  Trustees  of  the  Mo  H 
Turnpike  Road  &  Bernard,  4  L. '(.'.  J  ■h  f  i 
1860;  751  M.  0. 

689.  Closing  of.-A  municipal  counci 
not  proceed  ^o  the  !\b')litioii  of  a  road  wiital 
having  previously  given  a  puhlie  notice  la  iIk 
interested,  and  the  inhabhunts  of  a  neiglibo 
municipality  to  which  such  road  Ica.is,  and il 
have  been  for  a  lonptin.e  charged  with  itsm 
tenance,  must  be  considerfd  as  iniere.^ieiisnJ 
having  a  right  to  the  notice  ■nentioiici  iiu„ 
530  of  the  Municipal  Code.  Lambert  :r,).  i  fi. 
Corporations  of  St.  !?omuald  ,{-oftlu  Vnmini 
Levis,  1  Q.  L.ll.  310,  C,  C.  IS70.  I 

690.  Co7inty  Roads.— Thv  coiin.'il  of  a  mm;| 
cannot  by  law  establish  a  mad  a  part  ofi*li| 
is  in  one  and  a  part  in  another  local  ratiiiici* 
ity,  without  first  declaring  by  resoliitiun  or  Ifl 
prods-verbal  such  road  to  be'a  coiiiiU  roaii,«i 
any  road  so  established  by  a  coiintv  imsi 
maintained  under  the  control  of  .siioli  coiinir. 
Ball  et  al.  v.  The  Corooration  n/theComlj 
Sianstead,  17  L.  C.  .1.  312,  C.  C,  lS";i. 

691.  Liability  of  /Vo^jnc^rs.— .\  proprirt 
of  township  land  is  per."oiiail_v  re^^ixuisible ' 
damages  occasioned  by  tlie  had'.itaieufllifn 
opposite  his  proj)erty'+  Gniniillt'  wTk:-.' 
poration  of  the  Township  of  Chester  ii  M\i, 
it.L.  3,  C.  C.  1871. 


•  Every  municipal  road  or  ftvery  part  thereof  Iji 
between  the  local  munlclpalltlns  Is  a  couniy  rojd.ii 
lf»uoh  road  or  pan  of  a  road  Ilea  bel'.viailMl* 
muiiiclpalttinK  which  form  pariof  twoeouiilyit""' 
na!iM;>s,  !t  Ss  tu?  "--"id  "f  9»."!i  t wo  ooiillf y m«-~'" 
786  M.  C. 

t  The  front  road  of  oach  lot  iikept  Inrepilrltyll' 
ownier  or  ooc\u)aiit  of  e»ch  lot.  If  a  lot  l«  poneiMM 
cupled  in  imrtlnnR  hy  two  or  morn  perKonn.Blli'b  o'lM" 
occupant*  are  jointly  and  seyerall}  liable  (or  the  w'* 
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Recjardto  Water Ttaies.-U.,^. 
iient   in    the    Recorder^.  g2 

e  corporation  of  Qiiebochan  an* 
ni  tlie  citizens  on  a  unmixm  n,.™! 
ivered,  where  the  Hii,,,|vof  J' 
icientiv  continued  or  alnindsn! 

to  the   payment  (iI'iIkmuIi" 
Mmjor,  &c.,  of  Qiielj.,;,  i;i 
62. 

s,  see  Powers  of. 


ir»,l 


•IS   Conrernhii/.—A  p„^=f.,ft„J 
iiiaiii.n  a  iiHininpnliiywiiwJ 


■    ''llOltl 
'  Ik  r/ 

'■.■^ii.Hii, 


'.y  priirc\i  verbal    tr 
ti>'  jiroperty,   if  ii  ■ 
heen  in  peaccalile 
day.    Hall  &  The  .' 
Wis  et  al.,  3  R.  Lu 
onglisncli  proprietor  I 
land  a  public  road,  iflK  have  l),i 

lOR-exsion  of  It  for  a  vearand  aJit 
1  is  surticient  to  liriu^' (hems,^' 
;ainst  the   nuiiiioipaluv,  iiMtrV 

tlio  object  of  tl.eruad  Imm'i, 
.     lb. 
mtion  of  Road  ^,7.-Un  a* 

the  trustees  of  (lie  Montreal  Tiitt 
■  obHtruction.s  and  luiif-anceiniti. 
inplainanl  in  hi,s  nassii.e  overtW 
iiat  the  Municipal  Act  ofHeOdj, 
lie  road  or  roads  under  the conlril 
-  of  the  Montreal  Turnpike  My 

roads  were  exempt  Iriiin  tbeowr 
it.  The  Trustees  of  the  Mctni 
',d  &  Bernard,  4  L.  (.'.  J.  326,  C.l, 

g  of- A  municipal  council  ca-i 
>  the  abohtioii  of  a  roaj  wiiku 
nsly  given  a  public  notice  to  tli« 
1  the  Hi!iabiiaiitsofaneighljorii| 

0  which  Mucli  road  Icails,  iinJ  jit 
a  lonf:  tin.e  charged  with  it<iMi.| 

be  considered  as  interc^iteiiaiij 
t  to   the  notice  'iientionci  mil! 
iicipal  Code.  Lamhoi  cxp.  Uk 
if  St.  nomuald  X-ofthe  Voum^ 

R.  aifl,  C.  C,  IS-ii.  '-, 

'  Jtoad.i. — The  council  of  a  mtt^ 

establish  a  mad  a  paitofiviiiii 

1  part  in  another  local  iminicifl- 
•St  declaring  by  resolution  or  krl 
luch  roud  to  be  a  cuiinlj  r(iaj,«ii3 
stablished  by  a  countv  niusi .. 
ider  the  control  of  ,?ucli  coiiiiii.' 
fhe  Coronratiim  d/theComk 
L.  C.J.ai2,  C.C,  ISTX 
fy  of  Proprk'lors.—A  propriet 
lid  is  per.'ioiiHlly  res[wnsible  (i. 
ioned  by  the  bail  .stale  of  the  rotlj 
iToperlyf  GmihiUe  v.  Tk  0 
!  Towiishii)  of  Chester  ii  RdUi, 
1871. 


pal  road  or  «very  part  Iborwl  Ijt^j 
I  muiilclpalitl«8  ISHcimiuy  roKl.it 
part  of  a  road  lies  bet .vocu  t«  W 
hicli  form  pan  of  two  oouiitjr  maty 
c-~it1  of  suc-'ii  i  so  ooHiity  nien'.' 

iot  Pach  lot  bkeptlnretNilf'!'' 
t  of  e»oh  lot.  If  » lot  is  polMHt'.l) 
I  l>y  two  or  iiion'  per(wn»,8lli'ho»«»J 
111}  ftiid  8«Teral  ly  liable  for  Ibe  wA 


m.  Maintenance  o/— But  (he  right  to  cause 
le  rtmovul  of  obsti-uctions  and  eucroachments 
S  ths  public  roads  and  strests  belomrs  ex- 
bsivcly  to  the  municipalities,  and  private  per- 
spos.-ess  no  right  of  action,  at  lea^jt  none  by 
iichi  ■.can  claim  daniage.s,  veal  or  special 
M"'  ■xBinard,  15  L.  C.  J.  60,  O  B     187)  •' 

mi.  A  municipal  corporation  is  only  iKDimd 
Vjiainiam  roads  after  it  has  passed  a  by-la'v  in 

wnlance  with  art.  o.'Jo  of  the  Municipal  Code 
\i  as  Ion"  as  no  such    by-iaw   is   passed   no 

Igatioa  lies  upon  tiie  corporation,  and  the 
Ihgation  of  inaiiilainiir;  roads    remains    fiilK- 

i entirely  on  the  rate-payers,  J'arent  v.  The 
tfponitwit  oj  St.  Henri,  &  Fournier  v.  The 
Imratwuif  the  Village  of  Lauzon,  k  Lemav 

In  ,  uV^i-^V'  f^'-  ^'^^''^  ^^  Lotbini:-r^, 
ly.  I-  K.doa,  t.  (j.  1873. 

Jew,  Aciiuii  for  a  penalty  was  brought  a"ainst 
Icorporation  for  not  keeping  a  road   in%ood 
IJer-//i/'/,  that  a  county  municipality  which 
Iclares  a  road  to  be  a  county  road  is  responsible 
«ril.« condition,  and    in   default  to   keep  it  in 
oJ  order,  It  's  liable  to  the  fine  imposed  bv 
",*  f""t  "   The  Corporation  of  the  Countu 
M'littmoreiict,  2  Q.  L.  R.  25:5,  C.  C.  1876 
m  :i  1,-  the  dutv  of  a  municipal  corporation 
keepor  cause  to  be  kept  in   repair,  all  local 
8,1s  subject  to  their  control,  including  roads 
idiiig  to  and  established  for  the  benefit  of  the 
Ihabiiante  01  another  iiiunicipalitv,  ami  the  bv- 
6vl  to  be  kept  in  repair  by    the  inhabitants  of 
brauge  to  which   they  lead  from  any   other 
lii,;e  ui  tiie  by-road  leading  from  one  ramre  to  1 
fco;heriuthe  same  miinicipaiitv.     L)ul„"\'i  v 
kCorporatiijinf  St.  Croix,  1    Q.  L.  R.  313,' 

l6«.  Opening  of  .-Vpoa  a  petition  to  set  aside 
liiiiiBicipal  bydaw  authorizing  the  openin.-  and 
llahlis  inent  ofa  road-Held,  that  the  con  noil  ' 
Icoiiiphance  with  the  Statute  36  Geo  IK   can 

ivere  bound  to  give  the  notices  required  bv  -hat 
w,  ami  that  il  such  road  be  a  by-road   it  was 

ice^-ary  that  indemnity  for  the  land  should  be 
fid  or  tendered,  before  the  opening  of  the  road 
I  the  proprietor  ;  and  that  however  Ion-  a  road 
lav  have  been  opened  and  used  by  the^jublic 
> right  was  ilicreby  acquired,  and  the  proprietor 
ril.ew;lcan  a' any  time,  when  a.  proci-.Z'erbal 
ImaJereeognizii,.;  the  road  as  a  public  roa.i, 
%inioUMndciiiiuhed  for  the  value  of  the  land 
kudut  ap.,  4  L.  C.  R.  52,  C.  C.  1854  and 

liiD:  In  an  action  by  a  munioipalitv  to  be  de- 
Iml  proprietor  of  a  certain  pieceof-land  which 
►i.ur.ned  part  01  a  street,  but  which  they  had 
trropmtnl  and  enclosed,  in  virtue  ofa  by-law 
f--*-  by  the  council  of  the  municipality— //«/</ 
latanuinicipal  corjwration  could  not"  abolisli 
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Act  of  1855  and  iw"r'u^  *f ""'<='.'«*' Road 
The  CoiomC v./  t  /""''  ^J-'aw  was  null. 
Boudllef,  2  L  C  -J  K  2T'/'^  Verch^res  v. 
M.  C.  ^-  •'•  ^^5'  ^-  ^  la57  i  525  et  sea. 


M.  C. 

mSeb/:,n':,„Tcn?a"le"   """"'  *  ""'«   <''   ^^^ 
of  an  asse.      enlT^'fj'P"'-*'.'''"  '"■•  tl«e  amount 

road-i/e/,/  ,^H         •      T^'f'S  o'a  "'unicipal 

court  Wow:.ha   UH  el'  I'l-'''^^'"'''''   ^^    ^^^ 
ofa  ro^d  by  a  .t  ■     ;  :^''.'?."l'^'">'.^'u..mi  openinir 


b.  n..le-up;i;"iirtl"^'  '%T  -'^'"onlf 
appointed  by  turn,/  'p"'''"^  "''  **  P^^""" 
oF  a  superin-Ln  In  ;?:'''?'  ''■'''  ''>«  P"-" 
I'is  Proceediniis  ar^d  uT  -'  f'"^  "°^"-«  ^^ 
could  not  be  iTo  nolol  ."]  V"''  ''""■•''■'•<^>-h:U 
homologation  warX,r^  '-les.^iotice  of  such. 
ike    Pari.ih  of    SV    H,    )    ;         ^"r/>''ratl.;),  of 

fiZ  Sifi;rtiz.  T' '''"""  "^ 

"i'ltl.,  French  measure  *    ""  ''"'"'•^-^''^  '■'^*'  '" 

brought 'ajittfrtr ''''"'■''  '^'=''°"  --« 

taken  do^^I,^^.^^'''"^^'  (<^^  baving 
across  his  pro  e.'  V  u'  '  '^'"^•^^  '""^  ran  a  roaS 
tiff  pleade,     hat       ZT'lT  f""V  ''"'*  "'«  P'"*'"" 

under  .sec.  4"  rwr  A  L  ^''e  municipality, 
no  right  to  t-.'i-^     •;''  "^  ""^  Municipal  Act,  had 

roadacrosspriVa te  '.,''  ^''""'  ^"'''  "'"'  ••""  " 
and  eventho    /n    irn'"r/.'  '"'"  1"  "'"'*'>•  time. 

pi^.ii«''^;:;:^,.:r;:;dn^5:f'^^''^«^ 

Lower Canadr,^,\^  '  'f  1  ,^I""!'--'P''l  Act  of 
purpose- //'^i  .;  ' '^r'  .'*'^«"  '^^'"'  for  that 
laid  up  without  ,n .  ,'"  '^""^  '''"'  of  "t^ne 

I  that  coul  be  '.':"''.'  I  "  '"1"'  ^'  *  <■«"« 
that  an  a  ition  a  An;.;:'.'""'  /'""-^""y'  '""^ 
'be  road,  and  amn  1-  „i  '''fector  for  tracing 
tlie  renc;,  n  us   l"  '''*  "V'"'?^  '^'  reniovin| 

of  QuebVc  ci'tv ''tv.;""""  ''"?'"''  ""-^  corporation 
to  tlie  plaint%  1,  L'  f*^""''^"'  "'""''  ""•^""^d 
thecitv   fZ      ,     ^  ^  crossing  the  loe  opposite 

whicrnlnflrfM ''''''■'  P'^''*'^'*  ""^^  <be  road  on 

ibeenoifene     1    ''"''•'"'''  ^''"' *''«  ''<=«i'l«nt  had 

wereno'r       iifr-t;''';;-'''-!^   -'J  they 

tested  a>r.,i,  i  ,    '^'''     ^^-^''^''-'bai  not  having  pro. 

corporation    varr?'"'''*'',r'^'.''^''  ™'^'''  '''^^  ">« 

"•bid.  light  mnne,??,'"''  *"■  ""'^  '*'^'^''''^'"« 
eerous  eon,);."  '"  *^o'>«e'|iience  of  its  dan- 
cLratuI  ,.'?,"''  "■■  ",";  <rS^<^^;oT  for  want  of 
ill?  V  V/,  i  "'7  "■'^"''*  '«  condemne<l  accord- 
';;^tc'l{i^f^f^-T'>^tor,^e.,ofQuebl 


lk«pinBbv-roa(l/lna,i„^f  S.'-t  M.  C.  The  work 


P,tverycorr)oraUonl9l)onn.i  tJ!"i^^„........  ... 


XUr.  Sale  of  La.vd  for  Taxio.s, 
prieli  If  lull  r  "'?,"  '''°"8'''  ^y  •*"  "'«''•>**<'  pro- 
aspecial  as.sessmeut,  amounting  to  .si.xteen  hun. 

by*-S'«t'i'e.!iV^'fif  pf„,^, "'  '•"""  ^«  •«-".  and  oybtt 
the  fence.  oTeaf  Ale'^tZtf '''"^^Si"c"''''  ""'^'^ 

Unerin"^umm"^r''a^'S;Vl,saa?v^''i'i'''' ",'"  ""^"»''  """T 
standing  timber  840  Me   w  ?.'?'' ■^"•''"""■''  <"l»'>*tii 


I    I    ' 


i 
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dreii  and  nine  dollars  and  sixty-four  cents,  said 
to  have  been  incurred  by  constructing  a  road, 
and  based  on  the  report  of  a  surveyof  hired  tj 
examine  and  lay  out  the  road,  and  which  reiwri. 
was  homologated  on  the  proviso  that  the  road, 
should  not  T)e  onened  until  applied  for  by  the 
parties  interesteJ,   and  that  the  plaintiff  prayed 
that  the  defendant  be  conden.ne,/ to  desist  from 
troubling  him  ,n  the  possesKioii  of  the  land,  and 
o  pay  h„„  damages  ir  |20no   „„  n.^         ,„,j 
that  the  opening  of  the  road  ,  .d  never  been  at)- 
p lied  for  as  provided,  and  (  •  .  he  had  not  had 
2ZJ,       f  "'  rwi-xred    by   .aw,  and    that  the 
assessment    was   oppressiv...    inasmuch    as   it 
amounted  to  one-half  the  aveiuge  value  of  the 
and     and  the  delendants  iviuvf  principally  on 
tlie  plea  of  want  of  jurisdiction   in  the  Superior 
vourt  to  entertain  an  apppul  fn.m  the  acts  of  a 
municipal  corporation- i/e/rf,  reversing  thedeci- 
sionof  the  court  below,  that  (he  plaintiff  had 
wfl\  "'^  f\"J"  before  the  Superior  Court  to 
have  the  sale  by  defendant  declared  illegal,  and 
that,  a  though  the  defendant   had  ..  ri-.1,t  toT 
ttf/K  '.^  "-easonable  and  i„st  value  of  the  work 
which  they  hau  caused  to  be  performed  ;  yet  that 
they   had   not  a  right  uf  their   own  authority 
merely     a..!  without   tlie    intorvention   of  any 
judicial  proceedmL's,  to  >ell    the  h.ts  of  land  be 
ongmgto  the  said  pluintill,  and    he  action  of 
the  said   plainiilf  „houM  have  been  maintained 
with  costs     McDougan  &  T/ie  Corporation  of 

^29  &  11  L.  C.  R.  35S,  Q.  IJ,  l,«Gi, 

V04.  And  in  a  petitory  action,  i)roiiglit  to  re- 
cover possession  of  a  piece  of  land  purchased 
by  p  aiutiH  at  a  municipal  sale  for  taxes,  and 
which  land  was  still    lu'ld    by  defendant,  who 

Sla'jt.  .P*?'"'"'.'"","'"'^''    '"'    '^'^'*''"'>    "■'=ket 
granted  to  him  by  the  British  American  Land 

Company   subsfquently  to  tlie  plaintiff',-  title 

and  that  the  Company  had  been  in  posf   -sioi 

for  upwards  often  years,  and  that  no  tax  ,-  ,  ere 

due  on  the  lot  at  the  date  of  the  sale,  a-i  i       ■ 

return     of    the   secretary-tieasurer,    that  laxes 

were  due,  was  all  false  and  erroneous,  and  the 

sale  waa consequently  null  and  voi,l ;  and  pleaded 

also,  that  the  plaintiffs  title  had   been  obtained 

within  the  two  years  allowed   by  the  Municipal 

Act  to  redeem  such  lot-.  The  plaintiff.lemurred 
to  the  plea  on  theground  that  the  validity  of  his 
deed  could  not  be  te-ted  by  such  an  action,  in 
which  neither  the  orpuraiion  of  the  township 
nor  of  the  county  werr  paiiies,  and  becausesucli 
deed  could  n„t  be  ammilnl,  nor  the  plaintiff  dis- 
possessed until  alt-r  the  judgment  of  a  com- 
petent tribunal  ajiaiiisi  me  municipalify,  the 
eecretary-treasii-er  of  which  ha,l  receivVd  the 
money  and  onlered  the  rejiiiv meiitof  the  money, 
or  declared  the  sale  null  and  void— 7/^./,/  .vve/s' 
ing  the  judgment  of  the  court  below,  that  the 
provisions  ofC.  8.  !..('., ap  24.  sec.  f.4,  under 
which  thedemunervvas  brought,  did  not  apply, 
u     ,  •'r/^'»"'''7  '"""'  I'C  dismissed  with  costs. 

^r^  A''Zi-'  ^^  '"  ^-  ^^-  1*^^  't  1  L.  C.  L.  J.      .,  ,      ,    . 

27,  ,s.  C.  U.  IstJ").  cil.t    Lommu  \ 

7()5.  And  111  aiioiluT  case  where  land  had  been    ^"^^^ 

sold  hy  a  muMiinpal  corporation  for  taxes,  and 

the   debtor   re  twined  the   properly    within    the 

time  allowed  hv  tlie  Miniicipal  A^cj    and  \\m:  «.{ 

jiidicataire    brought    action  ,■„  ,,ardnlie   h^uZhx 

the  corporation  who    sold   the    property-//,-/,/ 

reversing  the  decision  of  the  court  below,  that 


corporations  are  bound  to  guarantee  tl.e  «|„  J 
property  by  them  for  taxes,  butonU'  ii  ,,ei;! 
manner  as  officers  of  justice  are   UmiiM  L  « 
rant^tl.eir  acts.     Pacaud  &  The  (',.       ^  "•' 
the  County  of  Arthahaska,  17  L,  C. 
too7. 


•'''■W,Q,i 


70b.  Where  an  immoveable  has  been  soldi.,. 
minicpality  for  ta.xes,  and  action  i  i  '' , 
by  the  owner  to  set  aside  the  sale  an-l  „]  '' 
tion.  It  IS  not  necessary  to  bring  into  iCltl 
corporation  of  the  county,  if^tlu.  irr  -X  ' 
and  nulht.es  invoked  are'  exclusively' S 
able  to  ihe  local   corporation   or  its^cZ 

pJu;,t;'ii-s^'°r^':t:;s 

708.  And  the  demand  of  payment  Toqmnn, 
paragraph  i;^  of  section  59  of  the  MiiniS 
u.u.i  be  made  in  order  to  eiifor..   ,  '       f 
the  Hsse.s,„ent,and  to  authorize  tlie.^^!     w 
of  moveables  or  immoveables     H,  •* 

709.  Where  a  dispnte  arose  conceriiii,.  it*' 
f  tie  to  a  lotof  land  which  had  been  .«otS.^,^ 
"'■'■••Cipality,  but  of  which  the  piirch L  , 
greeted  loregi.ster  his  deed  or  to  tad  ^C 
i/eW,  that  he  had  no  title  as  again-l  tlieonll 
proprietor  who  had  possessioiuu,,!  |  a    e    g 

710.  The  local  corporation  whidi  causes  Inl 

widciitil!^rr''"^^'^''^'^"'''''5-S* 

which  sells  at  its  request,  are  cinallv  reZn4\ 

and  the  guarantees  of  the  purchaser  for  L- ,  ■' 

akes  or   illegalities    m  Je  by  tlieir  .  ^^, m- 

brought  by  the  purchaser  m  sucli  ca.,M.^<.,iate 
the  lapse  of  two  years  from  the  „i„e  .f  X 

«        X  •  •^"°'*  ^  -^rmstron,,  &  n,:  Crmn- 

\Ti''  ,i''f''T*y "/««"'«'  '■' "/.,  II*  I.,  a. 

7M     H-  ^-  ^-  ^"''  ^-  ^'-  "•  '«^^' 
7U.    At  a  sale  made  by  the  secrctarvM- 
surer  of  a  municipality  under  the  Act,  lie  kl 
not  the  ridit  to  purchase  for  iiimsoll.    in>J 

U.J..  448  &  lo  L.  b.  .1.  249,  S.  C.  K.  isH ;  \k\ 

XLIII.  Sealof. 

712.  Leases  by  corporations  aiiJ  retel 
should  be  liiiilcr  the  seal  of  tlio  corporation. f 
f''".'\V.  '^^'-X'x'i'e,  15  L.  C.  J.  20,!,  S.  [',  h;i  ' 
Q.  .i7  Vic.  cap.  5I,,sec.  1. 


X  LI  V  .    SlX'ltETAIl  V-TllK.V.' 


Sl-liKK. 


ii'^'i  T''*^  f"^^'"P''*''>''''e"siirerof.iiiiiiiiicijjalii; 
holds  hi !  ottice  on  I  v  at  the  pleaMiro  of  tiie  wim 


Lacailk,  2  K,  (,'. 


CC, 


Ihi'ijiM'iinf  s:il.»)jiyj(  i,^.  ii'5i.stcrc(i«ith(i;!i'dii:jCEa| 
on  tlio  cleiimiid  of  the  warile.i,  ^r  of  tlie  *»rourytre>- 1 
surer.     1010  M,  c.  'I 

t  Tlip  fecriitnry-treasiircr  rnniaiiis  in  ollicc  JurinrJi»| 
pleasure  of  the  council.    143  M,  C. 


'AL  CORPORATIONS, 

ire  bound  to  guarantee  tl.e  .aje,  ,J 

iernfortaxe^butonlvi„th..I.r 
^icers  of  juHtice  are  1h;„„,|  ,  *'; 

<•     Pacaud  &  The  CV™,,,,,,)'  ,1 

Arthaba^kaAT  UcAiio'lr 

an  immoveable  has  l,eei,  sold b,il 
for  taxes,  and  aution  i,  \'l,\ 
to  set  aside  tl.e  sale  ai„i  a,|;,,|J  J 

ipces.ary  to  bring  into  the  ca^et 
f  the  county,  if  tli,.  irn.j-nliir  J 
invoked  are    exclusively  aitnU, 
«al   corporation   or  it.. ecTOrv'i 

8ucb  action  it  is  fur  the  iNuoic'. 
blisli  that  all  the  lor,nal„ie«  ,i 
have  beeu  observed,    lb.  a;)j,',(| 

e  demand  of  payment  reomrftnJ 

^f  section  59  or  the  M,„„a  It" 

; '"  v;J«''  to  en/or..  ,«»,„„,;;, 

!,  and  to  authorize  the  ^alo  eiil^-f 
)r  immoveables,     (i,,  "I 

a  dispute  arose  coiioeriijn.  itel 
land  which  had  been  solj  bi- .^l 
but  of  which  the   ,,„rcha.ef  ■ 
terhi8detHlortotiil<e,H,s*,.ion-I 
ad  no  title  as  agai„>(  ilie,„?i,sll 

had  possession  iiii,l  |„„|  TM'itnii 

'/a^.Pellerinkl\lkmkM\ 
■>-feetal.,2R.  L.  41,  S.  Ciaf 

.    C  'I 

al  corporation  wliid,  caiws  bjl 
axes,  and  the  county  corporalioa I 
ts  request,  are  eijimllv  n^mrnVt  \ 
tees  of  the  purchaser  for  anv  mi.' 
t  ities  made  by  their  ,«ecfeisr;L 
d  where  an  action  (.H,;a,y,„(,f^i,| 
purchaser  in  such  ea,-e, even aflerl 
5  years  from  the  tune  uf  >ale-| 

action  should  he  inaiiiiaiii^f 
i  A;  Armstrou;/  k  The  CrmA 
ity  of  Beauce  ct  al.,  19  [„  C  J 

33,  S.  C.  R.  1S24. 
kle  made  by  the  secret.irvtrfi-l 
icipalitv  under  the  Act,  lie  b| 
o  pursl.ase  for  iiinisoli.  Wkil 
Mrimration  <,f  Snrth  Ihm,  31 
L  C.  .1.  241),  S,  C.  IMNlilwf 
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by  corporations  and  releaisl 
P  the  seal  of  the  oorpuraiioj.f 
lie,  15  L.C.J.  20;),  .S.  C,  h;i| 
Jl,.seo.  1. 

:tauv-Ti!kasi'|{i:i{. 

efary -treasurer  of  .i  iiiiinicijjjliiyj 
mlv  at  the  plea-tire  (.if  liiewuB-f 
.  Lacaille,  2  K,  C.  2.1;,  C  C,| 


must  IjL'  ri'si.stcrcd Hirlidiii'iiiiijratt  j 
:lie  warileii,  ,,.r  of  tlie  icorotarylrei-l 

reasiirer  remains  in  olIiceilurjigti»| 
incU.    143  M.  V. 


[.XLV.  SrEciAL  Tax. 

■,'14.  A  by-law  of  a  municipality  fixing  the 
Iniaiiiilot  a  special  tax  to  be  raised  must  specify 
li  J  precise  manner  the  object  of  such  lax  Pat- 
La  Corporation  de  St.  Andr£  d  Acton  18 
J.21,S.  C.  1868;  4'it,  e/ s«5.  M.  C 
i  ;|5.  And  such  taxes  must  be  proportioned  to 
Ihe  exact  amount  of  all  the  taxable  property. 

XLVI.  Status  or. 

116.  A  municipal  corporation,  wlien  censuring 

conduct  of  commissioners  appointed  in  a 

fcilttT  to  which  It  is  a  party,  are  not  acting  as 

llegiHlative  body,  but  as  an  administrative  one 

fcu.?tf  J;  i^^/i.^^-^-«'-«  of  Monti 

IXLVri.  Stati's  ok  County  Coincii.. 

Jill.  Where  there  is  appeal  from  an  action  of 
I  local  corporation  to  that  of  a  county  corijora- 
toiiu:«;ersec.(i6  of  the  Consolidated  Municinal 
let 01  Lower  Canada,  the  county  council  must 
kcoDsidered  as  ajudicial  tribunal,  whose  deci. 
A)n3  have  the  force  of  judgments  rendered  in  an 
Winary  judicial  tribunal.  Lafo7id  et  al.  v  Bois- 
ktetaL  1  U.  L.  494,  C.  C.  1864. 
;ia  And  from  such  action  there  is  appeal  to 
Circuit  Court  under  the  next  section  of  the 

■IMAct.*     III.  "^ 


i-I.  Vacancieb. 

eleafonTi' a^. '■''  Rf'^'i"""  ""ked  to  have  the 

gro}J;.dtlmtlKMhep«i  iwLll  "'''''"'  ""  "'? 
to  the  same  char.-e     v  .      '  ^"^  ^^'"'  *PPO'"l'''' 

Vic,  cap.  00-//^/,/  ^-  '•'■S"^"''°''  ""''"'■  1^ 
that\s^iere  ,vas  •  rtf''H'''S  '''  f^*'""""' 
"'ent  had  been  ma'jeK,."''  ""  ''W-mt 
representations  tlLiH  ^  "'«  K"veriior  on  false 
i"  reality  "rvaca,.  V  V'f  f  'f'''""'y'  "'"■" 
been  alr^  y  HHed  ifv  tle'e  '"^^^•''if'^J  ''-'' 
appointment^vas  nnlf  a  d  vol"" '/,'?.'  ""'^ 
&  m  M.  C.  •  "'  ^-  ^-  1«"  i  1"7,  326 

LII.  Vacancy  in  Codxcil. 


XLVIII.  Subject  to  Prohibition. 

Jld.  A  nuinicipal  body  has  the  right  to  issue 
Nrrantsof  seizure  for  iL  payment  of  taxes  as 
ii  iDterior  tribuna    to  which  a  writ  of  prohibi 
ion  will  he  when  it  has  exceedeti  its  jurisSict  on 
l^mtp  exp.,  I  Ii.  L.  48,  S.  C.  1868       03 1 


I XLIX.  Superintendent. 

I L.  T.u-tns  Licenses. 

lnWlI'".?-T™"°"  °'"  "'«  city  of  Quebec 

K    r;  't ,   't' "'P^ ''''  '"'^  "discretionary 
r»ei  as  to  tlic  renewing  or  refiisin  r    *.,       ^ 

|«,*,anii,,tlieexercise^of   uc    d    c"mo.mrv 
I  '"■'-■  ^^>^>H-Al  Vic,  cap.  3. 


f '«Wnof  its  ilh.^a  Itv  i    Vhl  I,?  '-'"'""■y  '"■i'i»triet, 

|'^-"a.-bject  to  ti!i^s;;!lr^^i;:5;?;tr 


"■LacaiUe  2  K.  C.  236,  C.  C.  Isr'         ^"""'"'' 

ii'o.  And  his  seat  is  vai-it.t  Q.,    ,"  ■     , 

"o  longer  the  r  dit  to  -:,         ""•'*•'' '"^ '''« 
o<M,ncif    II,  -  "  at  a  meeting  01  the 

"ic?pal,tt!nto  eleaS  ii  Y'T  ^'^'"="  '^  ^"-■ 

Ro^.l"'  ^"'■••'^"o-^  Roll  or,  ,ee  AssE.ssM..vr 
■nunilJpality  to  whiTit  re  "  :'.''';"r;r  "'^ 'l.'« 

s(.  /.'oc7//rc.,M:"r^"^''^'^'^^''''''"-'^^^'^ 

J^-  C.  R.  9.i,  C.  C   186;l  "■  ^''"•"'^««'    1^ 

LIV.  Water  Courses. 

L.  C.  K.  487,  S.  c!^  18^6  ""'  "^' '  "^ 

LV.  Water  Rates. 

1  J'"'^  -^'"^  ""*"""'eracth,iil,vtheeitvofOi.e 

bee  for  water  ratPM /i^i  /        '     ".'"">  o'.Wne 

inent  of  (1  ™''»—Jtel<l,  reversing  the  ud.r 
nent  of  the  court  below,  tl,a,  a  biiihli,,,,  i',  ,  " 
lower  part  of  which  there  ^u  "        '" 


1.0 


tlu'  upper  part  of  uhlch  wu.s  kept  as  an  liC! 

''/t!ien,:^l;'i;[;;7i,™^*,<J';!'^H/l'e  vahmtio,,  roll  „,a,io 

the  office  of      B  ,■  ,,„  Vl^^  «;V  ^  '."'  """*'"«  "'"■''  ™'l.  i'> 

111.  jri  tbtriueil  Ueiay  Uas  expired.   72e  M.U. 
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MUNICIPAL  LAW. 


was  not  subject  to  a  water  rate  of  two  shillings  in 
the.t'  on  its  assessed  annuel  value  as  un  occupied 
house,  but  can  only  be  taxed  as  a  store,  that  is 
to  tlie  extent  of  one  shilling  in  the  £,  and  no 
•iiore.  ^haw  &  The  Mayor  et  al,  of  Quebec,  15 
L.  C.  K.  66,  Q.  B.  1864.  '' 


MUNICIPAL  COUNCIL. 

I.  Status  of. 

7.32.  In  appeal  from  a  decision  of  a  municipal 
■cjiuicil  honiolognting  a  report  concerning  a  road 
— Hdd,  that  liu'  ,,,«nicipal  council  of  a  county 
and  the  corporjiticui  of  the  same  county  are  one 
and  tlir  saint.  !'/i,:,mihe  &  Tht  Corporation  of 
the  County  oj  Lt.'hhMre,  li  (.,.  C.  R.  ii-L  C.  0. 
1H64;  ^:ietseq.M.C. 


U UNiC IPAL  f-o oxc IJ  LORS. 

ser    MUNICIPAL    COR- 


I.  Liability    ok, 
PORATIONS. 


MUNICIPAL  LAW— 6Ve  MUNICIPAL 
CORPORATIONS. 

I,  Appeal  prom  .JuuoMt.vrs  under. 

733.  There  is  no  appeal  from  judgments  ren- 
dered in  virtue  of  the  Municipal  Act  or  Code. 
liroulx  V.  The  Corporation' f  the  Parish  of  :it. 


M-UTINir 


ACT, 


m\ 


Laurent,  10  L.  C  J.  74,  A  2  L.  C. !,.  J.  ii  o  i 
1866,  1033  C.  C'P.  &  915tts<'.q,  K.  C,    ^^' 


MUNICIPAL  OFFICERS. 

I.  Petition  against  bt  Qoo-Warkavt,,  ,„| 
QUOWARRANTO.  «"io,w| 

II.  Who  are 

734.  A  special  siijierintendr'nt  !u,pf,ii|,,-n„, 
municipal  corpK.rati.xi  is  a  irMUiioiim'  of' w 
Leckrc  v  The  O.rporution  of  !h  /'-.(/.Mof.si 
Joachim  de  la  i'omtf  Olairr,  7  !.  !'.  J  ni  v'  ',- 
18G3;  ;iG5e<»e7.  M.  C.  •■'^■^tl 


MUNICIPAL  ROADS. 

L  Work  on,  see  M'JNIOIPAL  rORl'oRi, 


MUTINY. 

L  Rights    of    Captain-    ix    Casks  or  t«i 
MARITIME  LAW.  ^'i-^or,  ,<(| 


MUTINY      ACT-*,.     COXVICTIOSJ 
BV  Court  Martial. 


N. 


i 

1^  g^^^^^^^H 

N 

t.   ■  'f 


SUMMARY  OF  TITLES. 


Art.  Page 

NAME 881 

NATURAL  CHILDREN 881 

NAVIGABLE  RIVERS 881 

NAVIGATION 1    881 

NEGLECT 2-3    881 

NEGLIGENCE ...  4-15    881 

NEGOTIABLE    INSxiiJ- 

MENTS , 16    883 

NEIGHT'ORING         PROPRIE- 
TORS   17-19    883 

NEWSPAPERS 20-25    884 

NEW  TRIAL 26-40    885 

NICOLET 887 


Art 


NOMINATION 

NON-JURIDICAL  DAY, 
NORTH-WEST  TER! 

NOTABLES 

NOTARIES       

NOTES  AND    ;     i  '     . 

NOTICE 

NOTICES ,   . 

NOVATION 

NUDUM  PACTUM  .   , 

NUISANCE 

NULLITY 


'ilES. 


Piiiil 

m 


41-58  m 


m 


m 


5W5  m 


I.UTINY  ACT, 

■  C.  J.  74,  i'i  3  L.  C. !-.  J.  II  0  p 
R.  P.  &  92,0  «•*,;.;?.  y..C. 


ICIPAL  OFFICERS, 


ift!  8nj>eriDtei)J^'nt  aj.iif.i.nf.iiyj, 
p<.rat',ni   le  a  irHuii'ci|ia'  o*  ,ir  [ 
trrpomtion  oj  lie  Par,sh,jM\ 
i'o-ntc  Vlain-,  7  .',.  i'.  J  si  s  ;• 
ig.  M.  C.  ■    ■  '^^ 


NICJPAL  ROADS. 

■,  see  .M'JNICIPAL  C'ORPop,,, 


MUTINY. 

iF    Captak.-    in-    Ca.«i-,s  or,  wl 
jA  \v  . 


ACT—*.     COWlCTIOsI 
f  Court  Martial. 


ES. 


Art.  PiSij 

^ Ml 

DAL  DAY 

TTERf         'ilES.  8iT| 

41-58  88a 

lill.l  '  .  38)1 

, m 

TUM 

5945  m 

SSII 


;!  NEGLIGENCE. 

NAME. 

I I.  Error  ik,  .?ee  ERROR. 

I II.  UF  CoupoBATiON,   see  ACTION  bt   Rr 


imi'AL    CHILDREN_&e 
aiTIMATE  CHILDREN. 

NAVIGABLE    RIVERS. 

j  1  Opstbdotion  of,  see  III  VERS. 

NAVIGATION. 

II.  Season  of. 


ILLE- 


NEGLIGENCE.  882 

I-   CONTBIBUTORY. 

sequence    of  the   S'    ^"'" '"«  de«th  in  con 
condition  of  a  win"er^  l)""7f\'*'"l  P^nlous 

"Of  the  couftbeW'.rf ■"!'"«   "' 
was  caii.sed.  „r  |„;Z',   ""'^  '"'ere  tli, 


by  the  negligence  of  tl,n„'^'''T  contributed  to 
could  not%e=m':fn?I  ;^^''«7-ed  that  'l-e  action 
Corporation  of  tlie  J'n^i  /"^^.'"''"""imM  &  The 
L.dR.  14;a,L  C  I  T  l^n*'^-  ^fortinfll 
,  5.  And  the  fait  of  the  do;.  '^'.^-C-  «•  '865 
,  I'eavy  load  of7,o/,  </«  foLZ'"'.''  «°"'«  ^'th  a 
'.Viiere action  was  broutrhtnno  .     .  ","    **   dark    nicrht  aftfln ''^  "''°"t  inidnijrht 

Unmlin  .such  contract  meant  undeM.'"^  T"  ^''^.'^'■^"''  and  ^  iT' "^^^'^  ir"'  '^'^''-'h  gof 

fciinistanoes  disclosed  in  the^ase  'tCt^'"     ^^'""''''^  ''"''  kilhng  huT^t    ""i""  "P^"  the 

F.iav,^atiu„  which  begins  irM!e'cm.!.''"r'''''"f''^''''''''l  •■•ust''be  lonrH    '*V''^'"=«  o^such 

e„.o,^kv  and  .ern.ifates  abou!  the'en'ro'f  r'S'^l^"'"^^  '"^  '"'^  dearth.""  f^^''^  "^  ''-«  been 

lomiiter,  and  cannot  be  understond  nci;    •?  •'"   "    case   where  tl.o    .  i  •    w, 

^thetiniesUMctly  to  thethreenS.ri     '"r°"'>''*"'^a  "e^  '  ote  t'  l,^''"/'""^  ■"emitted 
Ell  the  reason  of  summer  m.  H  i  '-'^l'"^''    *  "o'e  then  held  bv.wL  i  ''f'endant  to  take  un 

t.l.e  calendar.  "S'Crriet    L'^eT'  "^  H-^'-S.f".  ifiSP/rrVtC 
1.  ]i.  1857.  *  -^^^  '     'V     "^easun   to  believe  was  T,    •      ''?  P'ai'itiff 

aftervvardH  turned  out  to  be  foZT'  ^^'  ^'"cb 
fourteen  days  to  elapse  before  n=,if''*"'',''""^ed 
dant  that  the  note  transmllf  .^.^/'"ethedelen 


|C,R430,  Q.  B.  1857. 

NEGLECT. 

J.  Of  Regi.strar  TO  Rkoi.steb  Mohtoage 
f.  PoTra.vsfer  Sharks,  3.  ""'«*«'■> 

OfReoistrar  to  Register  Mortgage 

fjilie  plaintiff  had  purchase' 
pjiitrar  was  reapon.'ible  for  ti.o  i^ 

bSn?!-s;Sf^f 

t>of  which  the  pur"  hZ"  is  tro  'b&  h!' 


^jant  that  Zl  n7t  Xn^ecff '^"'^'•- ^^^  ' 
Held,  that  such  lanse  nf  f  •      """^^  "  '""'•gery- 
stitute  negligence  on^  L  Jart'of  ^"'l  ""'  ««"- 
such  an  extent  as  topreve'it  „?»        P''""''"' '« 
•noney  aini  note,  there  be^n!^    ''ecoveringihe 
«how  negligence  on    he  par!  '"''T'^l^''"''  ^ 
"'<«iareg8trar|also,  and  particular  nmoiwi    /  ,""^  <^efendant 
■tgage  of  t  pro-    before  the  receint  of  til       ""*'   ''«  '"as  aware 
'j~Jield,  t'l.at    the  note  then  li^e  d  by      ,n"r.%"'''  "^^-^ 'bat 
tbe  loss  occa-    v.  J'ifz,  15  L.  C  H  L'i  »   .T"?  fo''ged.     />««/;, 
ert^cate  given    ,.7.  Where  aih^Jio!/  r tL^!«^-       . 


wliicirtiie"nT,"r;.'i?„'""  "'"="'■«'  '■'■om   the  I  by  a  father%or'  niln""  ?*"  'Jamages  was  brou-rht 

JiLKiT^.,j?.''-.^",ye.d^         "'age.  who''i;;^/Urrur'  ■*  '^°^«^°'» 

plea  was,  cpntributorvne.  .J"''  °''''  a"<i  the 


plea  was,  contribiUoryneX."  °''i:'  """^ 'be 
the  boy-7/eW,  that  fecoufef  ?"  ,"'f  P"'  of 
exercse  of  such  ca  e  and  n  ^.  ""'''  '°  "'« 
within  bis  caoacifv  n  ,P'"'^^"ce  as  were 
L-  C.  J.  287  &  I  r  r  f '««'■'""«;'  v.  Cloran  U 
ftenTa'nrfo";  1^83%?'.  ^'?"«ht  against  I    8.  In  review  of  a^udgn^enf.-^''-  ^-  C-  1866."  ^ ' 

em,„  iraS  'oftock  S  ^1.^?""  ''"-^'-   °  '^'""-ge«  for  Tn  urfeTL'a   r-'''^^'"  "'"'''" 
ralmonths--/^^Wnw.    '^^"'''.P'aiDt'ff  lor    plaintiff,    by  a  railwav  borse  belonging  to 

^'-ttlow^tirttS t!"''^T"'  r ''"%^"'  fartie,s  trTi„raulfr-^^«^^'  '^'«" 
Ithat  the  niea  ure  of  the  dlmr''''  "^-  in'^*^  ""*''  ''■''«»  if  grosnei"° **"'""  '"o^ld 
•rence  of  the  nrice  nf  :.''!u'^^:"«?«^  ^^as  |  ^"  'be  part  of  the  defenl  "f^'"',^  '':^'^  P^ved 


I  Transfer  Shares. 

|££rSSt3^?^^«g--t 

priain  ii 
Jfral  mont! 
p court  I 


•liat  the  niea    Wof  re'damr^"'  ""•Jon'r'^  ""*''  ''■''«"  if  gro*s';'Z 

;'-f, tbe  price  o1stV7ocT:tZi^^^^^^^^ 

its  value  at  the  time  of  L.  C.  R.  231  S.  0.  R  7i>'^«-  "^^       ' 


«n.arefu.ai:;,!;i'  t^  vale  at  urti"'  ''^^^ 
Huent  regi.stration      tZ  n      l,''^'!'*'  ^^ 

J  CyKP0HATIONS;&o     ^^^^^^^^^^ 

|W1IAGES  FOR,   11 
J  I-IABILITY  OF. 

||7»>.«e  Carriers 

■  1  RtSf.MPTl0N  OP      14 

n0ufOF,16_ 


thesiar!:e:i^;Si:rvr, '■?'-'' 

then  in  use—IMd  f  onfir^^  '  ,^''^  ''o'e  being 
tbe  court  below,  tlathe;rtrii„?'1f''p"'«'"'  o^' 
gence  to  the  accident  and  n.,  m  '^'^  ^>'  '"^  "egli- 
tbe  action  was  dismissed  wi  tlo.r ' '''''''''  "^"d 
party.  Warey.  Carsl^.JthVT^  '^1'^^ 
,    10-  A  corporation  isnnt  iJai  i      '^' **' ^- ^873. 

eave  obstructions  in  the     trp!  ^V^'°''  ''^^ 
tbatthe  driver  conl.ii..  ^^'■''   'fit  appew 

riona.    .v;^..^,'',"""^! ''aye  avoided  such  olltnij. 

3  B.  L.  460,  8.  C.-  is7i^"'-J">''^(ionofMon/real, 
II.  Damages  for. 


„o.';,;e^s,-,ai-i- -*•„*= 


1 1 


883  NEIGHBOEING   PROPRIETORS. 

gueuil,  in  fifteen  days,  but  failed  to  do  po,  and 
the  day  alter  tlie  tifteen  days  had  expired  she 
took  fire  and  burnt  to  the  water'w  edge.  Aller 
that  the  defendant  did  not  exert  any  great  dili- 
gence in  getting  her  off,  and  she  remained  tliere 
until  December,  when  she  wsh  carried  off  by  the 
ice.  Ok  action  of  damages  benig  brought,  the 
court  found  there  was  negligence,  and  rendered 
judgment  tor  plaintitt'forf  1000  and  costs.  Beau- 
dry  V.  Tate  et  al.,  3  C.  L.  J.  143.  S.  C.  1867. 

III.  Liability  of. 

12.  Attorneyadliiemfor.— An  tittOTney  in  nol 
liable  for  damages  for  his  client,  except  forgro^s 
negligence  and  allowing  an  action  to  become 
perimie,  does  not  of  itself  constitute  such  negli- 
gence, lieaudry  v.  Uuimet  et  al.,  9  L.  C.  J. 
158,  S.  C.R.  1865. 

13.  Workmen  for — The  plaintitt'  brought 
action  of  daujages  for  injury  sustained  by  hini 
in  passing  in  front  of  a  building  in  course  of 
construction  by  the  fall  of  a  bean!,  which  was 
attributed,  the  plaintiff  alleged,  to  the  careless- 
ness and  nefjliaence  of  the  defendant,  the  con- 
tractor, or  nrorkmen  for  whom  he  wan  responsi- 
ble— Held,  that  the  contractor  was  liable,  except 
on  proof  that  the  damage  was  caused  by  pure 
accident  or  irresistible  force.  Holmes  v.  McNe- 
ven,  5  L.  C  J.  271,  S.  C.  1861 ;  1064  C.  C. 

IV.  Presumption  op. 

14.  In  an  action  ofdainages  against  a  railway 
company  lor  personal  injury— ffeZd,  that  the 
testimony  for  the  company's  servants,  that  there 
was  no  negligence,  will  not  absolve  the  company 
from  the  presumption  of  negligence  arising  from 
the  accident.  Germain  v.  The  Montreal  and 
New  York  Railway  Company,  1  L.  C.  J.  7. 
8.  C.  1856. 

V.  Proof  of. 

16.  Where  a  portion  of  a  building  destroyed  by 
fire  was  occupied  by  a  tenant, and  otherportions 
by  the  landlord  himself— i/*W,  that  proof  of  ne- 
gligence on  thepart  of  the  tenant  must  be  direct 
and  positive.  Foster  &  Allis,  16  L.  C.  J.  113 
Q.  B.  1872  ;  1629  C  C.  ' 


NEGOTIABLE         INSTRUMENTS.— 
See  BILLS  OF  EXCHANGE,  &c. 

I  What  are. 

16.  Held,  reversingthe  judgment  of  the  Court 
of  Review,  and  establishing  that  of  the  Court  of 
original  jurisdiction,  that  a  certificate  of  deposit 
in  a  bank  is  a  negotiable  instrument, and  is  tnere- 
fore  transferable  by  endorsement  and  delivery. 
Voytr  &  Packer,  6  R.  L.  591,  P.  C.  1873. 


NEIGHBORING        PEOPRIETORS- 
See  NUISANCE. 

I.  Liability  OF,  17. 

II.  Privilege  of,  18. 

III.  Rights  of,  19. 


NEWSPAPERS. 


m 


I.  Liability  op. 

17.  Neigh  boring  proprietors  are  im 
keep  their  trees  clear  of  insects. 
Joseph,  12  L.  C.  J.  7,  Q.  B.  1868. 

II.  Privilege  of. 


18.  Opposition  for  payment  was  llldbvtLt 
OpiMjsant  against   the  rnoiieys  iirisirij;  frunnl),  I 
judicial  sale  of  the  property  aiijuining  hisom 
claiming  to  be'p*id   by  privilege  llif  amuuniof  I 
half  the  cost  ot  a  mitoyen  wall  whuji  liad  hm 
erected    lieween    the  two     projieriies,  and  nj 
whole  of  the  money  for  which  ha<i  liet  n  ikivancul  I 
bv  himself— iieW,  thai  no  exprrline  imd  ben 
filed  shewing  the  condition  of  tlie  Jirope rty  p™ 
to  the  construction  of  the  wall,  ami  iimi  Mjcii, 
wall  was  necessary,  and  moreen cr  an  theclaiii 
in  question  had  not  been  regislereil,  tlieopraii. 
tion  must  be  dismissed  with  costF.    Slillim^l 
vir.  v.   McGillis  h  Corney,  14  L.  C   R  I'J 
S.  C.  1863.  ■      ' 

III.  Rights  of. 

19.  Wliere  the  plaintiff,  a  tenunt,  Lrouglimc| 
tion  against  the  neighboring  proprietor  lor  te. 
ing  permitted  rubbish  to  accuiniilatefuraniini.L 
ber  of  years  against  the  purtition  wall  IkiuhiiI 
his  property  and  that  occupied  hv  llieapp«ll«i,J 
and  thereby  caused  the  said  wall  to  fall  oieroul 
the  premises  occupied  by  the  aj)|iellant-if4| 
that  the  action  was  rightly  broujilit,  amidefen. 
dant  wna  condemned  in  di.ruagcs  andcosul 
Gallagher  &  Allsopp,  8  L.  C  li.  15G,Q.  B.l'oil 


NIWSPAPEKS. 


I.  Action  for  Value  of, 

II.  Liability  op,  23-25. 

i.  Action  for  Value  of. 


20-22. 


20.  Action  was  brought  for  ilie  rfcomvofl 
three  years'  subscription  to  u  newspaper, bin i»l 
proof  was   made  that  the  papir  had  evertal 
ordered    by   the  defendant,  alilioii);h  Iimn 
ceived  by  him  from  the  carrier— /Mi,  reversij 
the  decision  in  Bristol  k  Juhiistoii,dK'Mk 
month  previous  by  the  same  court,  aiidrfMiii| 
at  the  same  place,  that  tlie  plalntltfcoulilDi 
recover.  Parsons  et  al  v.  Kelly,  2  L  C.  J, Tiii 
U.  C.  1858.  ^ 

21.  And  in  another  action  of  the 'ainekiiii 
where  the  plaintiff  lailed  to  inake  proofofjij 
subscription — Held,  that  mailing  the  paper  i 
the  Queliec  postofficedid  not  give  rise  losri' 
of  action  there,  though  it  niiglii  have  donesolii 
the  paper  been  ordered.  Foote  &  Fntr,  i 
L.  C.  R.  46,  C.  C.  1864. 

22.  But  the  delivery  at  the  poet  < 
newspaper  addressed  to  a  (lerHoii  residiDgii* 
other  district  gives  rise  to  a  right  of  aciiocij 
•he  district  where  it  was  to  delivered.   Pimr 
&  Berthelot,  9  L.  C.  J.  101,  C.  C  1865. 

II.  LiAUiLiTY  or. 

23.  To  an   action  against  the  proprietor rfl 
newspaper  for  publishing  of  the,  MjM" 


NEWSPAPERS. 


m 


NEW  TRIAL. 


OF. 


iV'ni 


ring  proprietors  are  tiui  oblictd^ 
B8  clear  of  in^ects.     F< 
C.  J.  7,Q.  B.  18G8. 

SE  OF. 


on  for  payment  wub  t\M  i,vile  , 
lint  the  iiior.eys  iirisitij;  frumii,, 
I' the  property  ailjuining  lneo,,,,  i 
■p*J<i    hy   privilege  the  .iniouniof 
I  a  mitoyen  wall  wliicli  hail  bit, 
n    the  two     profierties,  and  ijn 
jnev  for  which  lia.1  lifcn  ndvanctd  j 
/eW,  that  no  expirlise  had  ken 
lie  condition  uf  lue  properly  priM  I 
;;tion  of  the  wall,  lunl  ihatMicin 
*sary,  and  moreover  a«  the  clam 
d  not  been  regit.tiTeil,  ilicoppwJ 
liBinissed  with  uost*--.    Stilliitgiii\ 
lis  &  Curney,  14  L.  C.  R.  i.'H 


OP. 

he  plaintitr,  a  tenant,  liroiigliiiic-j 
le  neighboring  projirielor  lor  Iw 
riihhiMi  to  accumulate  fur  a  nimi. ) 
igainst  the  piirtilioii  wall  \mm\ 
lid  that  occupietl  bv  liieappfliam, 
meed  llie  said  wall  lu  fall  oieroil 
iccupied  by  the  appellani-aiiil 
)  was  rightly  bron^rlit,  amldffeo-f 
ideinned    in  diiiijiigcs  and  cwU 

iiisopp,  s  L.  c  R.  yj6,q. B.m.\ 


y.lWSPAPERS. 

'OB  Value  of,  20-22, 
rv  OP,  23-25. 

'OR  Value  op. 

wftB  brouglit  fur  the  recovfrvofl 
iibscription  to  a  iiew,-paper,biili»l 
ide  that  the  papir  had  evertal 
he  defendant,  iiltliout;h  il  wi^ 
from  the  carrier— //«7rf,  reversin 
a  Bristol  ii  JuhnsloiiydeaMk 
118  by  the  siinii'  cDiirt,  andrepni^ 
place,  that  the  plaintitfroulil  n 
ions  et  al  v.  Kdly,  2  L.  C,  J,  i'i\ 

another  action  uf  the  «;',iiie  kii^ 
intiff  failed  to  inake  proofofuj 
-Held,  that  niailing  tliepajxn 
jst  office  did  not  jjiverii-etoarijil 
>,  though  it  niiglii  have  liontm 
sen  ordered.    FooU  kFrte,\ 
.  C.  1864. 
B  delivery  at  the  post  officcofi 
dressed  to  a  [lerson  residiDjiiif 
gives  rise   to  a  right  of  aciiaij 
here  it  was  fo  delivered   Ptm 
»  L.  C.  J.  1(11,  C.CM865, 

ry  or. 

action  again.'^t  the  proprieiof«l 
ir  publishing  oftlie,,  li^inifl 


["births  "  a  notice  to  the  effeot  »1,..     i  •    . 
f  .0  nnniarned  lady,   but "Lcril i, i  i   '..P'"'"'"'''' 
Lthe  wife  of--:,  l.a.1  given  Virthi.''  "°"'' 
I  the  defendant  pleaded  that    helhJf   ***  *"?""' 

l[»«ilion  had  6een  -Jiscovered  l?evZr'  l*?"  ['"■ 
rraHo^y,  and  offered  Ten  ^  "^^.ds'lV'tl  ^'l  "'^ 
Icovery  of  the  party  who  hid  se  ,?  n  ®  '"" 
iTkBpologv,  however,  was  mitVnm  '•  "°'''^- 
llhe  My-Ilel,l,  Ihat'tT.ey  we- IiTm"'?'*"''  '^ 
Itewintof  the  greates  care  (;^/'«„J'f,  f"^  the 
liw malice,  damage  would  on Iv  be'r^n       '"V',*' 

liron,.  Hartl,eet  al.]  sTl  '2  '  ^r  C   fn??" 

I  25.  On  acnniina   indictmenf  r^.,  lu  1     "''•^' 

i.n«w«pa^.,  .he  defeX^ctno    'Z^&, 

Ilh  e.xi8tence  o(  rumors  or  the  triitli  nf?i     1  ,   ^ 

in  nstification  thereof.     RealialnV,'^^^ 

lie,  J.  85,  Q.  B.  1874-  InH    ,1    .       ^"'''  ^^ 

I o,.,    '  ■«•  "• 'oi*!  ana  note  to  art   ii'o 

W^?X  Hi,  supra.  •■"  »rt.  ii^y, 


NEW  TRIAL. 


888 


NEW  TRIAL. 


I,  Deuv  on  Motion  fob,  26 

II,  Grounds  of,  27. 

III.  Motion  for,  28. 

IV.  Right  to,  29-40. 

I  Deut  on  Motion  fou. 

[he  first  four  .lays  of  the  term  next  ZT"^^  ''^\^' 
lay  on  which  verdict  was  rendered  "^'"^.l''^ 
feyi'i  3  L.  C.  J.  276  &  9  r    p  R   J^^"?,"  ^- 

pM23C.C.P.4.i'4:^ca^p.tL^?- 


II.  GROUXD.S  OF,  see  Right  to. 


H,e.,»«il»„™'™«,Dn«P'«^^ 


't.y  will  nut  exerc  so    ?eH'n  "'T  "^ ''a"'age," 

""'.awarded  mav  bes,  I  "''!  ""'"''«  "'eouan. 

•'e^Bion  an,l  partialjtv  ?    ,    **'  '"  ""''"ate  pr -rK,". 

1820.  «*v.  ,je  Leg.  36o,  K.  B. 

;ni,;  vtdicttTo"  5:eder.'r'"■^P■•-«^'='"io^.' 

''-iiJ2r:;;f:H::rr,'r-''''j'''-v.or 

««ainHt  him.  If.'t  ,"',"'"'  "le  verdict  w.  n* 
"•iai.  on  the  gri  ,  '  .' ™;»j  <"  ^  '"""on  for  ,  ^w 
"as  contrary  to  tli,  or  I  ''*"  '''"^"^f-  of  (1,0  •  ,^ 
Jad  been  n.fslodbj  ,'h  '  ^.T^'  ^  ""*'  "-'  ''  v 
•i'HiniHsed, and  the  nla  ni^  •-.        ] ''«  '"otioi,  wm 

aiir/i":.t';rat,li'l.^'-^«n''"'..  Of  «„ 

verdictof  ajury,  and  the^"    l^;.'"''  J'"'*?""'"^  on  a 

'"  the  Queen'/Wnc    bn    !""  "■<»«  ^OMfirmed 

nor  Court,  with  orders  tos/nd'.T'''  '"  "'^  «"Pe- 

I'eQueenVs  Bench.    Orders  „'"  '"T^  ''^'^^  'o 

0  the  Privy  Council,    &  th^  ,T^'":  '^"''''"'^ 

shouldsend  the  cause  back  tn.T'  9»'''''^  K<'"ch 

wuh  orders  to  issue  a  wrif  5',^"?*''^ ^'°"'-' 

J'le  Montreal  As.viranrl  /'       ^*""'*  *  'wi'o. 

"li  VVh^e'  ^'  ^^  32^1'  cj'l'^il""'/  *  -^'-•^'"^■ 

are.'in  the'opinLn'of the"c"o1,r'!"''''"^  ^''  ""'J"''/ 
evidetice  adduced  at  the  trTa'l'^" "'''"'■>'  '°  'lie 
aside  the  verdict  and  „! 't '„   '^  °°""  ^^'1'  -^^t 

^-  ^-  J.  6,  s.  c.fe  im.^w/'-^ 

'e  verdict  of  tluT    „' ,?-:i"^'  ^'  C-  P. 


I  HI.  Motion  for, 

Li.,„,  .he  Ic,  ?o  '^rl't'a'n'l  ''VV' 
Ntlmtsud,  a  mot  on  wfsreL.flar 7.  ^'"  - 

^■.^L,c.j,.4rs.'c.fen^^:fe-^ 

{ IV  Right  to. 

Pa'r  %tZl  'i  'i?'^  «f'er  verdict  on  a 
|U.B,1817     *'*^  *  ^"'  3  Rev.  de  Leg. 

|30.  Where  evlde....!,«,w-        ^, 

t'>  1''^  '^ourt  wilTnot  „ranT". '*^''""'^'  ?°  ^«'' 


,  36.  The  vJrdicto,'  tiff' '''■■^^'^•C.  P- 
;la».ages  when  contrary  to/aw-L''!  ""  ,'*'^"on  of 
be  set  asideand  a  new  traits  '',*'^"''""^p  '^iU 
TJ>e  Richelieu  6w5«'r  iIT'r  "  t  *^f '**'-«^  ^• 
1871  ;  426,  sec.  13,  t7.F  ^^  *^-  ''  ^^  »• 

'■ad  I'eenieluiedl  ,^«  '  "^  -'O  w,(ne>ses,  fnd 
grounuf  for  a  new  tr  »       p  ■»"'"  «'^<'  ''i.^e  I0  a 

n-b^S  fe'J^  H^;;;;i«^Xu^hased  a 

separated  from  other  b^lfs  '^'"""^'  ""-^ 
't  was  8lored-^«/rf,  that  he  L?"'°"^  "'''^^ 
'"U^^rest,  and  that  the  veid  c  of  ttf  • ""  '^''^'^^'e 
a  charge  of  the  judge  to  thp  tllf^'''^'  '"'"ed  on 
fet  aside  and  a  new  ♦r^^.       '^"'"'''"■^  «  'ould  be 

infdapTi'-V'*''''''f"'^''''t  after  veVdiC  w-W 
.p.-^f'-'^'g''- against  him  rlii)  n  .  "";•  -^sni- 
"al  but  simply  in  arre,  ^'' ."   ;  '"^'e  '  ''  -'^  "ew 


IV  f. 


I' 
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NOT  ARIES. 


40.  A  new  trial  can  unlv  be  granted  wherr 
there  is  evident  injustice  borihwick  v.  Bryant 
et  al,  5  R.  L.  449,  8.  '  .  R.  1874  j  426,  sec.  19, 
C.  C.  P. 


NICOLET. 

I.  ExTEKT  OK  Seigniory  of,  see  Chandler  v. 
The  Attorney  Ceneral,  3  Rev.  de  Li  4.  71,  K.  B. 


NOMT  ^' \TION— 5ee  ELECTION 
LAW. 


NON  JURIDICAL  DAY  -See  SUN- 
DAY. 


NORTH-WEST  TERRITORIES— <Scf 
HUDSON  J5AY  COMPANY. 


NOTABLES. 

I.  Rk.hts    op,     in    Election    of    Church 
Wardens,  see  CHURCH  F ABRIQUE. 


NOTARIES. 

I.  Acceptance  by,  for    Parties   to  Deeps 

41. 

II.  Action  Against,  42. 

III.  Action  by,  43,  44. 

IV.  Certificate  of,  45,  4(. 

V.  Competency  of,  47. 

VI.  Evidence  of,  48-.'jO. 

VII.  Payment  of,  51. 
VIIT.  Powers  OF, 52-55. 

With  Regard  to  Holograph  Wills,  56. 
IX.  Rights  OF,  57,  58. 

•  I.  Acceptance  by,  fob  Parties  to  Deeds. 

41 .  On  the  contestation  of  an  attachment 
garnishment,  on  the  ground  tliat  thegarniti. 
owed  to  tlie  defendant  the  purchase  money 
an  in,.i\ovealH:  property  whicli  the  latter  ' 
sold  to  him  by  and  before  a  notary,  the  defe,,- 
(iu  ,tnot  beingabie  to  write,theclerk  of  the  notary 
had  acted  as  witness  instead,  and  the  transferee 
not  being  present  the  notary  had  accepted  for 
him— Jleid,  that  the  transfer  was  validly  made 
and  accepted,  and  the  declaration  of  the  gar- 
nishee was  maintained.     Orebassa  v.  Cypiot  & 
liobitaille,  1  R-  L.  667,  S.  C.  R.  1668  ;  1208  C.  C. 

II.  Action  Against. 

42.  In  an  tion  against  a  notary  on  account 
of  defective  t  y  of  deed  of  sale  passed  before  the 
defendant,  i  which  a  material  clause  was 
omitted,  plaii,  ff  claimed  from  defendant  the 
amount  of  hi-  cusls  on  an  inscription  en  faux, 
and  damages  which  he  alleged  he  had  suffered 
by  the  dismissal  of  his  inscription.  The  defendant 
pleaded  that  plaintiff    had  always   refused  to 
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deliver  up  the  defective  copy  in  order  to  hare  it 
corrected,  and  also  that  upon  the  inHcnpiion  «n 
faux  the  plaintiff  deniwl  his  o«ii  higimturj 
which  was  the  subject  matter  of  the  inocriiitionJ! 
Held,  on  proof  of  these  allegationn,  ijim  jpf,,,. 
(Iiiiit  was  not  responsible,  and  the  action  wu 
Hisii'i  "  '       ''urdeau  v.  Ihipuis,  7  L.  C.J,  ,14 

III.  Actio.v  by. 

43.  A  notary  for  extra  services  in  liisprofer 
sion,  requiring  extraordinary  skill  unil  labor 
may,  in  an  action  for  a  quantum  iiieruit,  nxom 
what  he  has  fairly  earned,  but  the  cunrt  ovenin 
such  circumstances  will  not  allow  it  wiiliom 
strict  enquiry.  Denechaud  v.  lickniaer,  1  Rtp 
lie  Leg.  349,  K-  R.  1820. 

44.  And  in  an  action  by  a  notary  for  his  fees 
for  the  passing  of  deeds,  copies  of  n\n:\,  .fe^. 
must  be  ciinsidered  sutticientevidciu'e.  Trwlm 
v.  VeLanaudiire  et  al.,  7  L.  C.  .J.  11^,  s  f 
1852. 

•  V.  Certificate  of. 

45.  In  a  petitory  action  in  wliicii  ihe  plain- 
tiff's title  purported  to  have  tieen  e.xeciited  in 
virtue  of  a  power  of  attorney  uniHxiii  10  tlip 
original  minute  of  the  deed  111  the  otiiceui  ili* 
notary  before  whom  it  was  pa-peil,  winch  puser 
of  attorney  had  been  executed  iiiulcr  private 
sii!;nature  and  seal  before  two  witnesses  one  of 
whom  was  a  notary  public  of  Ijowit  t';-  iykmi 
was  accompanied  by  an  attentat um  01  ilie ,  ary 
under  seal,  and  likewise  by  a  certificuie  in  the 
usnal  form  from  the  adniiiuKtraiurof  tlHM'uvfrii. 
Ill  it  as  to  the  officiul  capacity  ofllir  iioiar_v,all 
ir  whicliwere  dily  produced  atuililcl, 'it en'jrt 
— i/fW,  confiriiiing  the  jiul^riiicnt  of  im- court 
below,  that  there  was  no  suflicienl  prouf  of  tiie 
execution  of  the  power  of  attorncj'.  Xuk 
McDonald,  M.  P.  C.  R.  134,  P.  C.  1870  4  2 
L.  r.  .).  109,  S.C.  1S67. 

4  '1.  Deeds  passed  liefore  i^otiiric?  in  Lower 
Canada,  describing  themselves  as  nctariejo! 
Canada,  were  held  to  be  null  jlemidrywSmt 
et  al.  :  :,-v.  deLeg.  45,  Q.  B.  \Mr:. 

V.  Competency  of. 

■I  deed  of  donation  was  attacked  on  tin  j 

gr(^         that  the  notary  who  was  eniplojed  i 
draw  11. 0  deed  was  blind,  ^-n  as  to  I'P  unable  !0  1 
write — Held,   that  as  he  u      absululcly  blinii, 
but  could  see  sufticieiitly  to  sign  hi.'<  name,  ivhick 
he  had  done,  that  the  deed  was  v  '  1    Rock  \ 
\.Alie,\  R.  L.  77,S.  C.18C9. 

VI.  Evidence  of. 

48.  On  an  inscription  in  improbation  ofs 
vi\\\—Held,  in  appeal,  that  the  notaries  btfore  1 
whom  it  was  passed  could  not  be  coinpelleJ  to 
give  evidence  to  controvert  the  truth  of  iflut 
they  had  certified  in  such  deed.  Routitrr, 
liobitaille,  S.  R.  440,  K.  B.  1830. 

49.  But  in  an  action  on  a  proini.»>.  ndte, 
th.i  ."videncr  -•••?  the  not.iry  ".vIk;  made  ih  tf'tM 
is  admis.-'ible  to  contradict  the  evidence  filed  kr 
the  plaintiff.  Darwin  &  Evans  et  al,  I  LCI 
100,  8.  C.  1850. 


fectivf  copy  in  oHor  to  h»veit 
*o  that  upon  the  iiiMonpiion  f, 
itr  deiiieu  hJH  own  ^il;|||(tllr, 
hjoot  matter  of  tlie  iiiicriptionJ 
r  theHe  allegiitioriH,  thiit  (lff,ri. 
<ponsible,  and  the  iwUnn  wu 
rdeau  V.  Dupuis,  7  I..  0.  J.  ,!<, 


or  fxtra  pcrvicoH  in  liisproiV 
'xtraonliiiary  Kkill  iimi  later 
I  for  a  quantum  meruit,  rm\(t 
y  earneil,but  the  cuiirt  ovenin 
ces  will  not  allow  it  wiiliom 
Denechand  v.  Httaiiyer,  1  Rtiy 
{.  1820. 

action  by  a  notary  for  his  few 
f  deetls,  copies  oV  nucli  .leed' 
ed  HulHcientevidcrHX'.  Tnd'n 
I  et  al.,  7    L.  C.J.  IH,  S.f. 


ry  action  in  wtiicii  the  plain- 
rted  to  have  bet'ti  p.xeouted  ii 
ir  of  attorney  anmxcii  to  tlif 
)f  the  deed  in  the  otiiceol  il;f 
orn  it  was  pa^f^eil,  which  imne: 
been  executed  iiiKltr  privaif 
kl  before  two  wilncssci,  oneof 
irv  |inlilicof  JiOWtT  (';:,iilMnj 
i  Lyan  attestation  oi  tlit .- ary 
ikewise  by  a  eertiliciiie  inlb'e 
llie  admin  iHtralur  of  the  jiovCTii- 
Kcinl  capacity  of  I  lie  notary,! 
ily  produced  and  tilnl  iii  eniful.. 
ng  the  judgniciit  ol  me  coiin 
!  was  no  sulHcient  proof  of  lie 
power  of  attorney,  Syeji 
>.  C.  R.  i:U,  P.  C.  1870  1 2 
!.  n67. 

seJ  U'fore  notaries  in  Lower 
ng  themselves  as  iir'arieji 
d  to  be  null  jieaudrt wSmrl 
.eg.  45,  Q.  B.  \m. 


donation  was  attacked  on  ili( 
notary  who  was  employed  » 
as  blind,  s. .  aa  to  ho  unable  t 
It  as  he  1'  aljsolulfly  blinJ, 
iciently  to  sit;n  his  niuiie, ivhick 
It  the  deed  was  v.  I,  Rock 
7,S.  C.18C9. 


icription  in  iniprobation  ofs  j 
Dpeal,  that  the  notaries  before 
ised  could  not  he  coinpelleil  to  j 
controven  the  truth  of  ifliii  | 
;d  in  such  dccii.  Houlitr'!. 
440,  K.  B.  I8H0. 
action  on  a  promi.-M'  note, 
le  iiot.ary  wlici  made  iht  ii". 
;ontradict  the  evidence  filed  by  j 
mein  &  Evans  et  al,  I L  C  R. 
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60.  And  the  notaries  to  a  wilIorothpr»ii»l.«„ 
tic,nnrunM.n.  are  cc.n,,H.lent  ^28"""'^" 
wimp  in  iMiprobation  i.npugnir.g  the  va  i,^[  v 
ofmcli  willorauthentc  instrument       i^ir^ 
V.  Parent,  4  L.  C.  K.  228.  8.  cl  issl'.        '"'"^ 

Vn.  Payment  of. 

51.  Where  a  notary  has  departed  from  his 
innrucu.  lis  u.  drawn.,  a  .iee!^  bv  mak  nt  t 
unnecessarily  lon|;.a,id  citing  therein  i nXan 
mailers,  the  parties  emtil.,vln„  i  ""<^vant 
tad  ti  nay  for  such  Te.^  "]?„,''"'  iV;^,  '"'<■ 
IH.  C.  i.  m.  S.C.  R.  1874.  lucaiid, 

Vni.   PoWKR.S    OF. 

it  In  Lower  l^'anada  notaries  have  tlu-  power 
lorreive  a  report  of  arbitrators,  nnd  tocive 
crtihed  copies  uf  the  swearing  in  of  the  ar°  ura- 
k;r-,.n,.e.(.d  thereto.      Tr.>Mn,  &  krCniL 

cap,  58,  &  i;i  :  -4  Vie.  can   11  r   »       '' l}^  ' 

Jnol  mgin  the  Civ.,  (  udo  whiVI,  declaieVsn  f 
Ideeilsto  he  on  .  L„nrk  et  ■  v  ir  .  vi  ' 
hnthour,  it;  L.  c.  i   m,  S  ■    isf/''.^'  t 

l*e,i^;:nS't;ino::;:;..:^:^;:;;«,:i*-'^'« 

^,M  L.  L.  J.  >.,7,  c.  C.  1872;  84.'i  &  1208 

511,  Wm  Re,jard  tn  Holograph    With  -If  a 

JpapeMvn,,,,,,  contain,.,!  i„  I  .sf.ale"     v.Tono 
IP  r(K>ni,i,'  10  contain  a  holoKranh  will     ,     ,  '    ' 

|^b.van,,.arvp,,hlio,aiidre7ai/^lb.'l,    ,    ;   ',: 

lliedeiwe,,!'  llio  te.stat.,r,  .su,-!,  nohl, 

I  eepiton  reo.ni  „,  liisofHce,  It  must-,  ',?""' 

lU'i.'lHl  Kni.;'s  Bwic  I,  the  no  ai-i;    1, 

|i"li>nly  to  iinsoul  siu'l,  a  wi       ."Li    '    '■"-  ,"" 

l;-e,ice  aii,l   by  order  o     a   j  ,,'.,'    ^i:"/'''' 


NUISANCE. 
NOTICE. 
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n.  For  cw""'  •'**  SURVEYOR, 
in.  Ik  Arrtol  :":/'i'  '"'  CERTIORARI. 
•^N  SSPA„AT,0K        "  '^•'•'•*«*T'"''.  see  ACTION 

V^'dv  ^'I'^^^-^fv,  s,:  INSOLVENCY 
^^-  O*  AcT.o,..e«  ACTION.  PROCEDURE, 

^  VI i.  %f  "C^,;-  ^•"OC EDURE.  Morto.s. 
CHANGE,  &c.  ^^^    ^^^^^^    '^t'    EX- 

Ix"t  ''icnu''?;';';'  ""'  TRANSFER. 

ciPAL  coia'oluTVoNs"^^^      *'■'-•  *^^'N^- 

vr  \"  Qlut,  svt  LESSOR  AND  I  FSSPI.' 
Al.  VVaivku  0K,.s,,  WAIV'EU       ^^'''^''• 

NOTICES. 
I-  fJNUER  Leask,  sec  LEASE. 

NOYATION-^TT^LIGATIONS. 

NUDUATpACTUAr 

„,;,j:i"--.   -.PROMISES,  SALE,  Pao- 

NUISANCE. 

I.    AlUTlCMKM     O.-,  r,!),  (iO. 


I^-    AUATEMKXT  OF. 


"-ic?':;SE;:?''<='^''-''''^'-^l'eahate- 


lefer.. 

i"^'aiio.\Lv<.ivean.! 

was  son- 

lied 

111. 


inipii> 

iidiliti  ,11 


K.  Kiuiii- 


0|.'. 


f°**KSi;^.«^'^«op 


■iw.  ..f  i.i„:.  .1:;:  I,"  ,   ::;i'2  ;;;•-  •»-oe,>- 

there  was  no  iim.,1   t    "    ,  ",*^*  "'e  powder, 

'''-^'-n'fon.Jo  :;£:?'''■'''■'!"''''''' «»J 

'"ore  thai,  uha  .  t  e  ni  i  .?,      ''''7,'"-'l''''e'l  'o  do 

II 


Pi.i  An.No  IN-  Action  for. 

ninLu"i"tSr\''t"''^"''-'^ 
■".I'H.re  in  theT.  t;-/  "f""''»'^^t'J''.^'of animal 

aside  the  verdi,  '  tU  '''\^"  ""^^10"  to  set 
advantage  ace  uinjt  or  iZ'T  ^'^''"'^  ''« 
public  at  large  by  fhe  s.  .  J'  "  ""Z'''  ^^  "'« 
factured  arti^cle  ^col,"  t\  t'  .^1?^^  "T - 

"ished  agreaterco  ,0  ■  '=?'"P''*'"^'I  of  fur- 
it  took  avvay,  was  n  ',T'  ^?  ""  f^"''"'*^  '^an 
for  nuisance^' S'  •  X" '°,  n",'  '?;'i'^""<^"t 
Q.  B.  I860  ^       "  '^' "''''  '*^  ^-  C.  K.  !  1 7, 


I   I    I 


I 


I 
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NUISANCE. 


III.  What  is. 

62,  Every  proprietor  if*  liaMc  in  Juiiiagef<  to 
hip  neighbor  for  an  injury  tliat  he  hnn  oc- 
caHioiied  to  the  property  of  the  latter  hy  tlie 
improper  use  of  his  own,  and  for  Hiich  injury 
an  action  i»  y«('/ttm  wilMie.  D' Kutimauptlte 
V.  Tetu,  2  Rev.  de  Leg.  4(!9,  K.  H.  1817. 

03.  An  action  m  Jactum  can  he  inainluined 
BgrtinHt  a  neiKi>l>orin|{  propr'etor  for  ini))*'din)» 
a  water  course,  to  plaintiifH  prejudioe.  Jlar- 
rtnver  v.  nnbin,  2  Rev.  de  l/p.  469,  K.  B.  1817. 

64.  An  uutioii  in  factum  chii  also  be  main- 
tained wliere  a  buiiiiing  erected  on  tiie  prorxTly 
of  another  is  a  nninance  to  hiH  neii^hbor, 
whether  it  l)e  occasioned  by  the  buildinn  it-elf 
or  the  UHe  to  wliicli  it  is  applied,  Votti  v. 
Meanom,  2  Rev.  de  Leg  469,  K.  B.  1819. 

66.  In  a  criminal  action   for  having  unlnw. 
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fully  and  nialiciou»iy  out,  !oo«ai  and  lirokfr,  iin, 
against  the  form  of  the  Ktatute  in  .\u:\\  cwn 
made  and  provided,  a  certain  l>ooin,il;i'pruMri> 
of,  etc.,  to  which  the  defendant  iirjji.J  ilm  ||' 
river  Ijeinga  navigable  one,  the  iKnim  iriiiiitj. 
tion  wii«  a  public  nui«Bnce,  ami  iih  f.||.;|i  1,^  f,^ 
a  right  to  cut  it — Held,  inaintainiiij;  ilii.  |i|p,|ji 
the  defendant,  tlint  there  whm  no  otlcin',.  a||,^|^j 
proved,  and  that  the  nuisiince  licin^  u  ||^||],J 
?,  it  could  be  abated  by  any  jieriiniK    kmm 


or 
one 


my  in 
Q./l. 


V.  I'atton,  13  L.  C.  B,  311,  Q.  B.  isi;;). 


NULLITY. 

I.  In  Dkkds,  see  DEEDS. 

II,  Or  Sai.k,  see  SALE. 
in.   Or  Wii,i,.s,*ee  WILLS, 
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jUHly  out,  !(K)«ed  an.  I  l>r(ik»r,  up, 
J  of  tlie  ptatute  ill  ^ui;||  1,1^, 
ed,  a  certain  lio<)Mi,llii.pro|^,„ 
li  the  (lefeixlant  nr;;i.,|  tUl  il,', 
iriKoble  one,  the  Imliu,  m  .jm^ 
i;  tiiiifance,  ami  bh  Hn-h  |,^  f^j 
—  Hdil,  maintaiiiiiij;  ii,,.  |,|,,j  ,f 
Kit  there  wiim  no  oltciicc  allNe,! 
hat  the  iiuisnnrc  U-m^r  um\i\^^ 
tthatPii  hy  any  iKT-iin.  kmu 
C.  R.311,  Q.  rt.  isi;;).      ^"^ 
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»3  OBLIGATIONS. 

OATH  —See  A  F FI D A VIT . 
1  Or  Abbitratobh,  nee  AlllJlTHATION, 


OBLIGATIONS. 


OBLIGATIONS. 


I   AcorPTANcK  or,  I . 

If.     CoxDITloNAL,  2, 

III.  Coxfi'moN  OK,  3,  4 

IV.  I)KKAl'LT,5-12. 

V.  Dl.-d'IIAKOK  I'RO.H,  1.3,  14. 

VI.  DlVKilHlLITV  OK,  15,  16. 

VII.  KXTINUTION-    OK,    17 

VIII.  Il.l.KUAt,,   18. 
]\,     I.VTKIlPKKTATtON  OK,    19. 

X,  Joi.vT  AND  Skvkhai,,  20-;14. 

Al.     NOTAKIAI,,   .'(5. 

XII,  .Vocation  ok,  ;JG_52. 

XIII,  WllAT  ARK,  a.l 

XIV,  With  a  Pknai,  Ci,AtJ8E,  64,  65. 

I,  ACCKPTANCK  or. 

1  For  !lie  validity  of  a  notarial  obliKation 

.uc,  as  a  .nort.,,Ke,  it  is  not  neceH.siiry  tha    U  o 

cr.  .tor  l«.  prcnei.t,  or  that  the  .leeil  be\cxep  'i 

bv  Mm,  or  l,v  any  one  in  his  name      ff«a     fe 

I  Halpin.u  L.  C.  I{.  (Ji.xj.  B.  1856.  ^ 

II.  Co.vniTioNAi,. 

pamentof  .HTiain  doors  and  windo^H/and       e 
.aj  n,on,;v  ntill  due  to  themakcro     he  che    ,  • 

n  I   „„  I  ?  ,     .   "'"^"^  '"^'  "'«  contract  were 

oiniectoi  Pall  thai,  was  due  hm  and  retimed 

pa.vfh.  ,,la,„t  ft,  and  plaintitl'broughtrc  ion 

tlieaclioiMviis  dismissed  on  demurrer    on  thi 

pound  that  tie  promi.se  to    my    the' ch^  e 


894 

'?'^^[:;:/?i;[:::::Sp|-'Hthat.a«thep,ai„. 

H>«  qnaiitv  of 'ebtor  '  '  /'■■'■.   ""*'  ''""f"-'',,  of 

an  «.Mio, --;/;7' ',,:''"•", ^'«l"  >"  l.r,n«H„cl 
n"iWH.n«thoHuc;,,„'^^  ■;""""  ^(-'''^ialiy  re- 
"ot  don,,  ,|,e  plea  ,7        hV"". """'  ^''''^'' '"' '"«' 

^ru.,  1  U.  L  4H5.S  c.  iHo;:*^'     ^"«»'<'''*  '■ 

lY.  Dkkault. 

lease   cannot   t       '      " "^  ?'  "."  .'■'"pLvteutic 
I'ave  not  iK-ei,  nut  i'T'    I   ""'  'l**lpndant 

6'  And  in  an  a  .tl'oi  .^•"^'"■'- '^ ''«/>•«. 
constitiii.,!  re"  to  ot  ■  ^^  ^'"  "-""^'eree  of  a 
tl'e   plaii.tfr    ,ot  ,    1'"'"*  '•'''"^''1  "'H"'  title, 

'•nch^eiK.wall// W   tlir''"''f  r''''"''''d«'i 
tain  theconcliHionsot-  '''''•"''''''    '"^^  '""in- 

"ation  hy  whici  he.l"^  "•'^  '"'"'''  "f '»<^ 
of  land  to  U  e  d  .fl n£  .  ""•'"  ^'"'"""^''rlain  lot 
•naintaining  hin  the?l  '  '''•'7>  f"  "»^'  '^'"'f»5«  "f 
l>H'l  nesleS  todo-l/J/''  "''"i'''''  ^''^' '''''^■"J'^nt 
fendant  that  he  shJ^ifn '''"",'''''  I'''''*  "^  tl.ede- 
liiult  to  fi  1%  thecon      ■   "^  '''"""''  '"  ^^ 

he  had  never  ^^ens«^""^"^'^''  ^'"^"'''  »'"'  «s 

Of  tiie  piainKu";^"  ftii:;i!r"'v'^^  --« 

Ji  1070  C.  C.  "^^  '^^''  *'■  ^-  1^63;  1067 

waV!;;  d^Va'ilKf  nav''=  '"""   "^ ''^"tor  is  al- 

special  de2  /%7/>:;rrA  ^-"ri"-"t 

1)7  U.  C.  -^    ' 


III.  CoNFDfilON  OK, 

hft.eK^\^     °  ,*  Tl^  '""'  '"'•''■'■^t  at  the  rate 
l«lwf  bin te  f  ,W  "!""^1  donation  of  usufruct 

•tHimeolhisorftieaXri.^  possessed  of  at 
I  no  diililrpn  I  "  "^"^"t''-  ^  he  son  died,  leav  us 
I  .n,ll,i,  ?'  IV,"  "^"-iest  of  kin  beinff  his  fath"? 

hftlio'pmpertv'umirr'rr'^"^'^  '"'°'''e  usufruct 

"'"verv  0  tl  e  cl  arle  f  ''t""- ".^''J  "°'''^»  f"''  "'*' 
I         p^"/  was  subject,  and  for  arrears  of  in 


di..ni2r::;uhe^o;;;:;;;,a?^'^""^;i''"^j  ^'^«" 

or  mise  en  demule  ]ll\  "°'^"*^'^'"t  notice 
review    th  if  tl  o  ,'    f    ^''  ^"'^"  ""*'!''-//<;«,  in 

ials  for  l<.ep,n.  t'heZct" i  1^^  '"S 
action  wa.x  instituted  four  davs  rIipV  .!  ,■  ^ 
writing  had  been  served  uUntiiee  "n- '" 

upon  him  to  do  the  work      The  i,,)  """'"« 

n.?k  fir-  -n  r*  '^"^■'^  '""'  ^^f'"-"'  tl'e  l-oat 

tl  e  Dlainrw  h"'''^  ^'"'"^  ^"  'he  water's  edge  and 

ti:atfte,:^1i.tT".Ss  oS'  "'■''-'"S-r^'^''^' 
tract  as  in  H.il  .?  '"®  essence  ol   the  con- 

unneces.L    T^ 

mTich^i'     "  '■  ^''^' ''  '^'•'  ^  c.  L.  J. 
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OBLIGATIONS. 


12.  Action  was  brouclit  to  compel  the  defen- 
dant to  grant  a  notarial  dipcliarge  of  a  hypotliec 
which  had  been  paid  in  fuW— Held,  that  the 
defendRiit  must  be  put  in  default  to  do  so,  and 
such  default  must  be  alleged  in  the  declaration. 
Gagnon  &  Cloutier,  3  R.  C.  50,  Q.  B.  1872: 
1067  C.  C. 

V.  Discharge  VRoM,see  Extinction  of. 

1-3.  The  defendant  had  owed  the  plaintiff  a 
"uni  of  money  amounting  to  nearly  S500,  and 
being  in  detimrt  ottered  to  settle  with  l.im  on  a 
basis  of  lifieen  f-hilliiigs  in  the  JE,  giving  notes  at 
short  diites  slirned  by  other  parties  for  about 
$300,  and  a  balance  iri  cash  of  $72.40,  amounting 
in  all  to  the  tifteen  shillings  in  the  jE  ot  the  whole 
as  they  agreed  upoi<,  and  requesting  plaintift;  if 
theofl'er  waf.  not  at'cepted,  to  return  tiie  notes 
inimeiliaicly  by  mail.  Plaintiff  wrote  acknow- 
ledging the  receipt  of  the  notes,  but  letalned 
them,  saying  that  it  would  be  all  settled  ihe 
next  time  tlie  deleiidant  came  to  the  citv  ;  but 
afterwards,  iliere  being  a  balance  unpaid  upon 
one  ot  the  notes  at  the  time  it  became  due,  re- 
pudiiilcil  ihecomiiosiiion  anil  brought  action  for 
the  I'aliiiice  of  the  claim— 7/e/'/,  that  as  the 
debtor  was  a[i|iarcntly  in  entire  good  fnith 
througlioiit,  and  as  tlie'creditor  had  retained  the 
notes,  mill  thus  faracquiesccd  in  tliecumjiosition, 
he  must  be  held  to  have  discharged  the  delitor 
for  the  liHliince  ol  the  claim.  Roi/  ehil.  v.  Tiir- 
colle,  7  L  C.  .1.53,  S.  C.  1802. 

14.  Where  a  creditor  keeps  as  collateral  secu- 
rity lulls  and  Ixjiids  of  third  jiarties,  and  after- 
wards renounces  iheni  and  discharges  the  maker 
of  tliem.  he  cannot  sue  his  principiil  debtor 
Without  giving  credit  for  the  amount  he  has  so 
renounced.  Lortic  v.  licmiilctal.,  A  R.  ]..  OfiS, 
C.  C.  lS-3. 

VT.   DiVISIHlI.ITV  OF. 

15.  An  obliiration  cannot  be  divided  so  as  to 
subject  thedcl'lor  to  a  number  of  actionson  the 
same  Cdiiiracl.  Le(j(ir(^\\  The  Qureii  liimiriince 
Compiitnj  IH  L.  C,  J.  134,  S.  C.  1>74  ;  1222 
C.  d  A  15  C,  C.  F. 

16.  lint  where  the  phiintifl'  reserved  his  sub- 
sequent recourse  aga.nsl  the  ileleiidai't  in  the 
event  i.f  its  being  adjinlgeil  in  iinirther  ciiii.-c  then 
jiencliiiL'  between  the  parties,  that  he,  the  jilain- 
titr,  wiis  entitled  to  iin  additional  sum,  such 
reseiviition  «as  held  not  to  vitiate  tiic  action, 
especially  as  the  eflW't  of  it  was  toavoid  two  con 
testntiims  of  it  concerning  the  saiiie  object.  T^u 
k  Garni  an   et  al.,  1    Q,  L  H.  355,  Q.  IJ.  1875. 
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money  if  be  would  cease  bidding,  in  a„  jm  , 
operation, and  the  sum  thus  promii-wicaiinoi?^ 
recovered  by  judicial  process.  PerrmiltM  r 
turt,  16  L.  C.  J.  2,')1,  C.  C.  1872, 

IX.  Interpretation  of. 


V,  ft,,. 


VII.    E.XTINCTION  OF. 


19.  In  on  action    brouglu   to  account-. bjj 
that   in    an    undertaking   hy  a  puicl  a-erof,  | 
mining   lot  tt  account  to  the    vendor  for  i.,„J 
"  lenih  part  of  all  net  profits  to  resuii,  nf,Jl ' 
"  duction  of  loss  and  charges,  fiou]  a||  !,n,j|   ■■] . 
"ing   operations  as    he  should  carrv  on  u  .H 
"  uijon  the  property  sold,"  the  piircliu-er  i<iio 
bound  to  accoimtfor  more  than  «iie-tciitl,  o''f 
amount   actually  realized     bv   hmi    under  1' 
agreement  with   a  practical  miner  to  wurk  ,|,  ■ 
mines  at  his  own  risk  and  co-t,  and  ileliv,.,  ,. 
tu  the  purchaser  a  certain  piMpdrtion  of  ihe  o„ 
dressed  for  market.     Cuslihui  v.  Htu-is  'il  v  i' 
09  &  13  L.  C.  K.  217,  S.  0.  1^)3.        ' 

X.  Joint  and  Severai,. 

20.  In  an  action  by  a  coniiiiis-i(,ii(.r„|,i^,jj.jj  I 
to  take  evidence  in  an  election  cn-c  a'-um-t  ite 
parties  in  the  case  for  his  fees— //,/,/',  ,|,j,  ^ 
each  was  interested  in  the  wlioic  iase,'i|iiui|if, 
were  jointly  and  severally  liable  U  r  -ncli  \ti, 
McCord  V.  BcUiiK/ham  c'tal.,  2  L.  (',  J  4)  s  f 
1«57,  &art.  31  hi'fra.  '  "''      i 

21. 'riie  parties  to  11  suit  are  not  joimlv  aoi' I 
severally  bound  to   the  payment  oiilieoHfif 
an    experli.'ic    onlered    at 'the   iiisiancciif  iIk 
parties.     Broicn  &  Wallace,  ."i  h.  (^'.  ,|.  (jn,  q,  5 

22.  Childreii  are  jointly  ami  seviTallv  oliiijej 
to  the  support  of  their  piirenls,  wheii  iii  i„v,K,f 
such  support.  Lauzoiik  Coiiiuiiicxiiiil il iir  j 
L.(\  J.  'JO,  C.  C.  1800 ;  100  '■/.sr-/.  C.  C,      ' 

23.  Where  suit  was  bnniglii  a^aiusi ;,  ,voi„aj 
and  her  husband  fur  provisum-,  "eic.,-u|i|.li(,|io 
the  family— //e/(/,  that  a  mini  and  h ite >e|iarate 
(IS  to  property  are  jointly  ami  sevenillv  rp,i|iO!i 
suile  for  necessaries  supplied  n,  i|ie|'aiiiilv,(.ieii 
Ibougli  bought  during  the  con. miiiiitv.  r'n.iuHli 
V.  Liiiio>/('s  it  rir.,  7  I..  ('.  ,1.  :!(i,  (',  ('.  i-iiL';  i 
St.  A iiiiniil  li  III.  &  Buiirrii  it  ii.i-.,  7  I,. ('  ,1  V 
C._C.  1803;  12!I0\-  1317  0.  C. 

24.^  Delendaiits  who  have  pleailnj  -i|inrale> 
10  a, 'lint  and  several  aciion,  may  l,cj.  inilvani 
seve,  illy  condemiieii  in  costs",  i'rrkim  w 
Leduhe  ft  al.,  7  L.  C.  ,1.  "s'.  (',  C.  Isiij. 

2".    The    endorser     ol 


a  |iroiiiissory  iioK, 
though  sued  with  the  iiiiiUer,  is  not  liuMeloltt 
costs  incurred  by  the  niul<er  on  an  cxCTiitiiin (« 
the  form,  where  he  has  pleaile,!  sp|.aralfk 
Hi.uciur  &  Latimr  et  ah,  0  I,.  V.  ,1.  'l&l  Q.li, 
1802;  19.30  C,  C. 

,   ,,  .  20.  A  husband  and  .vile  se|iarato  lis  10  jinfr 

li,  VVbere  a  corporation  had  a  hypt.thecarv  |  ty  are  jointly  and  sepaial.-lv  liahlcon  ii|M)ii- 
claini  against  an  insolvent,  and  the  property  sory  note  signed  by  tl.ein'in  llie  coiir-e  of» 
subject  to  such  claim  was  sold  lo  the  assignee-^  j  buhiness  in  which  they  were  jointlv  (otwI. 
7/eW,  that  the  claim  was  thereby  extinguished  j  Girimard  v.  lar/iapille  et  lir,  7L:C,J.2s!, 
with  regard  to  the  debtor  p'-rso-iallv.     Jilane  v.    S.  C.  1863. 

The   Corvnralinn    of  Grnuhi,,    b  '  \i.   L.    180,        27.  A  lloor  ol  a  building  liml  sunk  in  conM-1 

quence  of  the  insufficiency  oi'  the  tiinluT  umI, I 
and  action  was  brought— /A/'/,  linit  ilie  ant:'- [ 
tectsand  snperintenden(,ii^»rllastlieari*iilffl  j 
an.)  j.".i'-rrs,  ctp,,  ctnp.loyrH  m  1  vocting  lliotey- j 
ing,  were  all  jointly  and  severally  liable fcriln I 
darnage  incurred.     Daviil &  }fvDomMttd,li\ 


The   Ciirvriratinn    of  Graiilm,    6     1{.   L 
S.  C.  K.  1873  ;  Ins.  Act,  I8?5,"sec.  61. 

VIII.  Illegal. 

18.  A  promise  niade  by  one  bidder  at  a  judicial 
sale  to  ar.other  to  pay  him  a  certain  sum  of 
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i-ild  cease  bidding,  in  an  i||e„! 

;he  sum  thus  proniiH.,icannoU, 
dicial  process.     Pernmltv  r. 


OBLIGATIONS 


process,     t'errmdt  v 
r.  261,  C.  C.  1872 

STATION  OF. 


c* 


ion  brouglu  to  accoii,i(_//,n 
tidertaking  by  a  imicl;a.,irof,' I 
Lccount  to  tlic  veii.|(,rfor(.oj. 
ill  net  profits  to  rpsuii,  af-erj. 
"""lf''a!'g''«>[ro'"allHioi,n,|,| 
s  as  be  sbould  carrv  on  n  ad 
erty  sold,"  the  piiivijii-er  i  ' 
It  for  more  tliun  tJiic-tiiiil.f.-.i' | 
ly  realized  by  liini  under"  ' 
u  practical  niincr  to  «„rk  n.  i 

nri.«kaMdcoM,an(i,|cliv,roi>, 
r  a  certain  prMp(irii„ii  of  iht  ^„ 
<et.  VusliiiKi  V.  lh,,-j^  (||  p  \ 
,.  217,  S.  C.  isOH.        '        ' 

Several. 


iicra|,jK;,i[|iej 


on  by  a  coninii.c'i(, 
■  in  an  election  ca^c  af;aiii.|  itj  I 
ise  lor  bit'   fees— //,/,/,  ,|,j,  j^ 
ned  ill  llie  vvlioicriiM',  i|iai||,f,  | 

."cveraily  lialilc  C  r  ,iidi  leei, 
iKjham  (I (tl.,'l  L.  (',  J.  ):\vi  f 
nj'ra. 
■s  to  a  suit  arc  jmjI  juinily  aitl  I 

10  tlie  payiiieiit  oi  llie  cu-ts  of  I 
nlered  at  the  iiiMani'e  i^f  iIkI 
!  &  fVallace,  C>  L.  C.  ,1.  (jft,  Q,  j,  [ 

ire  jointly  and  scvcrailvoljlj.eJ 
f  tlieir  pareiilP,  when  iiiwelofl 
Laiizoii  &■  ('oiiniJ.ixiiitl  il  lir  if 
.  ISliO;  1(10  '-/.ST'/.  (_'.  C,  ' 
t  was  brciii^rlil  iiL'ainst  a  woiiian  I 
I  for  provisKiii-,  i'lo.,.-u|,|Wto I 
'/,  tliat  a  iiiiiii  iiml  Hifi>>e|iara(e( 
re  jnintly  and  .■•(■vcralh'  rcajiOD- 1 
ries  Mip|ilinl  I,,  llicrailiilyifieiij 
iirini;  llic  ('(iihiiniiiiiv.  /iiuwft  I 
•.,  7  L.  ('.  ,1.  :!li,  (',  C.  lNlL';H 
&  ll'Hircl  1 1  H.I-,,  :  1,.  ('  ,1  ;■',  I 

k  i;u7  (;.  c. 

^  wild  have  plcajul  -i |i,irait!v  I 
■era!  aoiii'ii,  may  l.c  j  .jnily  anj  I 
iiiiien  i;i  ciisls.  i'nkiiu  v,  | 
'  L.  (".  ,1.  7s.  (\r.  l.siio. 
>r.-er  of  a  pnirni.v-uiT  iiw, I 
1  tlieinalicr,  i.-^  ni't  liaM'f  lollie I 
,'  tlie  liiakcr  mi  an  ('.\i:e|iti(ii;  lo  I 
e  be  lia.-i  |>lcr,(lc.|  S(>|iiiraif!r.  1 
rrctdl.,   ()  I,.  ('.  J.  20!),  Q.B. 

and  ivili"  K'|>iiratoa.s|oi)i\i|w| 
I  Kjiarai.ly  lialilcoii  ii|iruniii-l 
by  tl.rin  ill  llic  cuiiM  ofl| 
■di  tliev  vviTc  iiiinilv  ('ii!;aj;fl.  { 
hapdi'c  el  rir',  UA\l%\ 

I  biiildiiii;  liiiii  .<iiii;<  in  conffrj 
siillificiny  el'  ilic  liiiilifr  used 
iiroiifrlit—  III  III,  iliat  ilie  aal.H 
cndeiitia^wclla.Mliecariioiiierij 
I'nijiloyed  iii  <  i-pcijng  lliidsiiM-f 
tlv  and  sevcrallv  lialilefcrllnl 
,  '  David kMvDmtlddaUk 
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DaHd.  8  L.  C.  J.  44  &  14  L  f^tZ  '''.f '  *  I  ^^'ingui,.b  the  ,). .        , 

\m:  im  C  C.  ^'  ^-  ^-  ^J-    «■  B.    DalmasJ,    It  ''^''^^unless  paid.     Beaudnir. 

28.  And  were  all  liable  as  such  (o  bp        ,  ■      '"/'•«.'      ^'  ^^  ^-  "'''  «   C,  ISsf.  &  t^  47 
(lie  fame  action.    lb.  "  '°  ^^  «"ed  in       40.  Tl,„  ,)„r     ,  *' 


28.  And  were  all  liable  as  such  tr,  I,..        i  ■ 
(lie  fame  action.    lb.  '°  ^^  «"ed  in 

29.  Co-proprietors  of  an  iinii;.,;)„j 

whicli  w  liypS.hecated  for  the  a  ^eS  T^'''^' 
are  not  jointly  and  severally  CJudor  U^  '*""' 
meat  of  Mich  arrears.  PapLZefn     I  i  '^  f"-^" 

I  1864.  ^-  ■"■  15.5,  Q.  H 

30 
luiliorii 


[""^-nA-aded  ibaTbv  "le^l  T"'"    Promissory 
!''"  ,'0  ^be  plainti.llfan'l']  .'/'"'«"'■•. .'"a-le  by 


1  election  uif  jointly,    not  sever-.tk     r  .  ,     ^''"'' 

billing  iiienider  fV.r  Mieir    I  ,U  "of ',t^  '  '"  'l'^  I  piaiMtitl^s  vlniZ-lfZ''''""'''^'"^  ^lie  ^i^^^^iU 
«--;-- f-i^   '■y'l.e  siml;'^,i«;;"'---ons  Of'  ^ 

^■f:  '**''»•  "    "' '  I  '-'■'Pmlant,  con>,4'    ,"'  V''*^'"'"''  -"-""'ed  bv  i 

t    :i.   Coni.mttoes    of    j,arliament    ate    liahlJ  f '^"'^'■^■'■' «>''' "iiliu lit     u' 1''''''''^''' ''' '1'^" 'leed 
Ijoihllv,  hut  not  severallv   to  .i  ,>,.;,      ,     ""'''f    feiii  ant,  timf  ti  ',  "k"  kiuhvc,  >,,,,, f  ti„,  i 

■— i"li-ncc!'ttwrTi;e"    "'"■'\'"-^    I- 
^■-"tract,and(l,P,..fr„'.".."'^'""^  «>id  tho  old 


AfCKPTA.VCK    OK 

^'".nufc^SL'n'^'T''^'-'' 

•^n.  .VOVATIOX   OK. 

|eiii..rlp„-e  llim-       ,,     '     i    '  '^"''''  /"""'''   ""I 

h''[''-V.5UK.K-,B.,'™' 
J^' A, I, „„„.,„„,,  . 

r  .;mm  ,,,,,,,,,,  as  a  fjovair 

F'"a,i;:i:,t'-..i?p- '- 

»i'N  Ih^  oncina! 


"'   '"^""ntv-//,./,        .■,  ';;'^"'.'-'   H'en  dishonoml 

•7ff^:|Mvss..,|H,hr  in    •,,:'''■''''?''•''•'' ^vas 
<■''  "leiii.and  li,.„    ,  ,   '<"'P"Md,.|,t  ,vceiv- 

'••     "''•M"ll  *"xpre-s  intention    t  Vtt  J,'   '',''"" '^   """•"'* 

^ic:'^^if*^-w:^';i^S.^rir47«: 
-''H;:i:d^;;::v';.;::i:;i;:«r?r'!''^'''''^''''- 

."•"""■•^.-ory  nnte.s  ro.-l'  n  '  ■       ""^  i;''V"""''»'o 

.     ,  rij.bt  ofthe  «.;,,„,„  i '  I  ""'."'■Huint  di„.  >  I  id.  L  b    I  '"     i    "'"""  "^ 

39  4     •"■•■'"'n;.  (!,  K  250   S     '    ■"   ^;^•''■^l''"'•''l"^-ba  ..Vf  »'"fh    «a,.   s.iil    ,„    d" 
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per  cent,  interest  on  the  obligation — Held,  tliat 
the  amount  of  the  second  note  inu.it  be  derliic*- 
ed  from  the  amoiiat  of  tlie  principal  and  in- 
terest at  six  per  cent.,  and  that  the  third  note 
did  not  operate  as  a  novation,  and   nuist   be 

fiven  back  to  defendant.     Beaudry  v.  Proulx, 
30,  S.  C.  18H0. 

45.  Plainti'.fs  sold  goods  to  tlie  defendant  but 
taking  the  note  of  a  third  party  then  present  in 
settlement  thereof,  and  thp  note  proved  to  be 
worthle,s8 — Held,  tliiit  tlie  takingof  tlie  notedid 
not  cohKlitutc  a  novation  of  the  claim  so  as  to 
•de^irive  the  plaintiff  of  his  remedy  against  the 
person  who  actually  received  the  gooiis.  Mc- 
Oarvey  v.  Ai.ger,  7  L.  C.  J.  339,  C.  C.  1862  ; 
llt;90.  C, 

4G.  The  agent  of  a  railway  company  gave  his 
own  individual  notes  to  an  insurance  coni- 
pany  fur  premiums  of  marine  insurance,  and 
took  the  policy  of  insurance  in  \w*  own  name, 
and  afterwards  gave  the  notes  of  the  firm  for 
the  same  debt — Hdd,  that  the  railway  com- 
pany was  not  liable  in  a  dirsct  action  for  the 
amount  of  the  preuiiums,  and  liiat,  on  an  inter- 
vention by  the  drm,  the  renewal  notes  filed  in 
the  case  be  declared  inoperative  as  against  the 
intervening  parties,  ana  be  ordered  to  t)e  de- 
livered up  to  them.  The  Montreal  Fire  Insur- 
ance Company  v.  The  Stanstead,  Shefford  and 
Chamhly  liailwai/  Company  &,  Wood  el  al.,  13 
L.  C.  R.  233,3.  C.  1863 

47.  Tiie  acceptance  of  a  promissory  nofc  b^  a 
creditor  from  a  debtor  does  not  effect  a  novation 
of  a  debt,  and  a  creditor  can  alwa;  a  bring  his 
action  on  the  original  account.  Dasylva  et  al. 
&  Da/our,  16  L.  C  R.  294,  C.  C.  18B6. 

48.  In  an  action  for  a  balance  due  on  an 
account  for  goods  sold — Held,  thr.t  an  agree- 
ment in  the  following  terms  efifectu  novation  of 
the  original  debt:  "We  the  undersigned 
"  credit'M's  hereby  agree  to  take  2^.  6d.  in  the 
"  pound  lor  our  respective  claims  set  lorth  in 
"  the  aimexed  sliiiemenl,  and  on  payment  ti.erc- 
"  of  witliin  six  weeks  from  date  we  hereby  un- 
"  dertake  to  grant  him  a  di.sclia-ge  in  full.'"  Tee.i 
V.  McCulloch,  2  L.  C.  L.  J.  134,  S.  C  1866. 

41).  A  settlement  of  accounts  between  the  cre- 
ditor and  the  [irincipal  debtor,  and  the  taking  by 
the  creditor  of  a  note  payable  on  deman<l  lor  a 
balance  due  I'y  the  deiitor  does  not  operate  as 
a  novation  of  the  debt  so  as  to  discharge  the 
surety  to  the  principal  obligation.  Rodger s  et 
al.  v'.  Morrh  etal,  13L.  C.  J.  20,  S.  C.  1869; 
1169  &  1179  C.C. 

50.  The  giving  of  a  promissory  note  for  a 
debt  is  not  a  novation  of  that  debt.  Richard  v. 
Boisvert,  3  R.  L.  7,  C.  C.  1871,  &  Mercier  & 
Bousqiiet  et  uir.,  5  R.  L.  352,  S.  C  1871 ;  1169 
C.C. 

51.  And  where  a  creditor  accepted  promis- 
sory notes  as  a  settlement  of  the  amount  of  a 
jucfgnient — Held,  that  this  was  not  a  novation 
of  tlie  claim,  and  the  creditor  must  return  the 
notes  before  he  can  proceed  to  the  execution  of 
the  judgment.  Dawson  v.  Desfosses,6  R  L.  334, 
Q.  \i.  1874;  1169  C.  C. 

52.  And  where  a  company  was  incorporated 
under  the  statute  13  &  14  Vic  ,  cap.  28.  between 
the  22nd  of  July,  1.^54,  and  tlie  24tii  of  February, 
1855 — Held,  that  promissory  notes  held  by  the 
company  during  that  period,  and  renewed  by 
notes  of  the  company   after  the  completion  of 
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the    incorporation,   the   old    notcM    lieini'  siir- 
rendered  and  given  up,  were,  together  mtiiilf  I 
original  debitor  the  goods,  novatel  aniipairj 
Brewster  et  al.  v.  Chapman  et  al.,  ID  L  C  i 
301,  Q.B.  1875. 

XIII.  What  are. 

53.  Promises  of  marriage  form  veritable o 
gations,  and  are  subject  to  all  the  nilesufni 
even  against  the  female  contrai'tdnte.    !iMk(t  I 
&  Lajlamme,  4  R,  L.  371,  S.  C.  UTl. 

XIV.  With  a  Penal  ClaC'sk, 

54.  Where  a  written  obligiitidii  entered  into 
by  the  defendantcontained  the  foiluuingijlau^: 
"Incase  the  Board  should  iiniKe  (lifiuiltinilii| 
"payment  of  interest  to  accrue  uinl  tuiiecoiml 
"due  on  the  said  principal  sum  ul  ijill,o(iO,MJ 
"aforesaid,  for  the  space  of  30  A-as^  afienkfl 
"said  interest  payments  have  Ijecomf  duel 
"and  payable  as  hereinbefore  siipulaleii,aBjI 
"provided,  then  and  in  that  ca>e  llie  ivliulecfl 
"  the  said  debt,  with  all  interest  tiieii  iiiif,i 
''  immediately  become  due  and  exigibie'-l 
Held,  that  this  was  not  a  coveimnt  wbiell 
sliould  be  regarded  as  a  coinininatury  e\m\ 
but  should  beenlbrced.  McNifi-n  v.  y/ieMl 
of  Arts  and  Manufactures  for  Lnrcr  CnMii,i\ 
Li.  C.  J.  222  &  12  L.  C.  R.  '535,  ,S.  C.  1H|)2;11J!] 
et  seq.  C.  C. 

55.  And  where  in  a  deed  of  doiiatioii  frouj 
father  to  son,  it  wes  stipulated  tliai  it  ilie  im\ 
should  sell,  exchange  or  give  the  Miid  pri'i^rlrl 
to  strangers,  or  do  any  otlier  act  eciuiniiniilil 
such  sale,  etc.,  he  would  be  Ih'M  ami  i^blaiiiol 
pay  to  the  donor  the  sum  of  J2ll(IU  tlieilavlbill 
such  deed  of  sale,  exliangc,  etc.,  wa.<  extents 
— Held,  that  such  an  undertiikiiif,' ooiiiiinotkl 
regarded  as  a  coniininatory  clmi.-ie.biU  iiiuslli(| 
held  to  be  a  charge  on  llie  donation,  Jiie  siiij 
exigible  as  soon  as  the  pnipcrtv  stioiiltl  l^ikiil 
soliJ,  exchanged,  etc.,  bv  the  ilniiee.  CItmU.l 
Morrin,  6  L.  C.  J.  229,  S.  C.  ltiG2. 
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s  of  marriage  form  veritable o 
re  subject  to  all  the  riilesiil'm.. 
le  female  contractaii  le.    Mnttkit  I 
I  R.  L.  371,  S.C.  1S72, 

A  Penal  Ci.ai'sk. 

1  written  obligiitimi  eiitcrfrl  iiiD| 
mtcontained  llie  followiMncla.. 
Board  Nhould  inuKc  default  in  Ik)  j 
interest  to  accrue  uiul  toliecomil 
said  principal  kumi  ul  iill,DM,«j 
ir  the  Hpace  of  30  days  aflenli(( 
t  payments  liavo  become  M 
as  hereinbefore  sti))ulateil,aDj| 
en  and  iti  that  cii-e  tlie  wliuifo(| 
;,  with  all  interest  then  due,  skill 
become  due  and  exigibie"- 
lis  was  not  a  ouvenant  uliitil 
;ardcd  as  a  coiniiiiiiatury  diiiiej 
enlbrced.  McXii'>'n  wTkBrnil 
(anufactnres  for  Lncn  l\mhi,l\ 
;  12L.  C.  H.  5;i5,  S.  C.l[i()2;l 

lere  in  a  deed  of  donation  froml 
it  was  stipulated  that  il  the  JonMl 
[change  or  give  the -aid  proiierljl 
)r  do  any  other  act  (•(luivalfntlil 
.,  he  would  be  ln'ld  and  ubiiseilaj 
lor  the  sum  of  $2(100  the  (lavlliil| 
sale,  exhango,  etc.,  wasexeculfi 
such  an  undertaking  cuiililnotl«| 
comniinatory  claii-ic,  hut  iiiuslkl 
charge  on  the  dunation,  Jiie  a»lj 
ju  as  the  pMperty  siioiild  Utlm 
ed,  etc,  bv  the  dunce.  ('toali.| 
C.J.  229,  S.C.  1802. 
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BETAIlV-TllKj*SfllE    OF  MHIOIJ^ 

8,  see  MUNICIPAL  COBPOr 


[officers  of  government. 

I.  LlABlI.ITT  OF. 

60,  An  officer  of  the  Government  who  con- 
Itracl^  for  the  pn  die  is  not  personally  liable. 
Umdenoughv.  1)  Estwmmiile,  2  Rev.  de  Leg. 
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OFFICEES  OF  MILITIA. 

Irurr-Tm'v^'.'"''  ^-'''""' ''«°«  S^^'zcre,  see 

jEitCLlION,  K.\EMfTJONS  FKuM. 

OFFICIAL  GAZEI'TE. 

I  I,  Notice  in,  see  EVIDENCE,  Ai'TH^vTir 
|lJSULVENCY,  Notice  in,  am,  'siLE?JtD  ' 

0MISSIONS-&e  ERRORS. 

OPENING. 

I.  Of  Sdbstiti'tion,  see  SUBSTITUTION 

II.  Of  buccEHsioN.s,  see  SUCCESSION. 
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I,  .Affidavit  with,  57-64. 

II,  Afin  d'Annui.er,  65-67, 

III,  Afin  w.  Conservek,  68-71, 

IV,  Afix  i,k  Di.straiue,  72-7(i 
y.  Aftkr  A.mkndment,  77. 

yi  Allkgatioxs  of,  78. 

yil.  AMt:ND.ME.VT  OF,  79,  80. 
yill.Api'HARANCE  IN,  81,82. 

Guardian  of  Things  Seized  8'-l-fiS 

Third  Party,  90-92. 

Tdor  ad  hoc,  93. 

htn  0}iposant.i,  94. 

We  ^leparate  as  to  Property,  95 

X,  toxiEsTATION  OK,  96-lOO. 

-M.  Co.sTsox,  101. 

Jir  Delays  O.N,  102-104. 

Ah  Deposit  WITH,  105. 

'\1\,  tFFKCr  OF,  106 

AV.  EuxTiov  OF  Do.Minii,E,  107-112. 
,-\\I.LnD(,rs.*tionof,  113. 

AV  l.hxsolrsoRDRE.    114-118, 

VYT  ?""""'""'  112')-1,38. 
A-VhGooi,FAiTH,  139,  140. 

,  AA\,.l'WMloFCoimT.vMtTT.|; 

IX'S;„^'"'"'''"^"^''I'0SANT,I61. 
^^^■■Sl«.NATfKE„F,l53.  ' 

l-i'VI.SrAicsoFP^RTuaij^.isi  155 


XXXifr  V''?,™  SfPPOBT,  156. 

XXYVr   1?  V'^'"-"«"'s  Pr.vii.koe,  171. 
XXXVr'r  ^-,?  ^"''^''RK  i.e  Tebris,172. 

XXXV III.  WiS-'iv'T'  ^'''"'''''  J"-176- 
177,178.  ""  '*'    "-'^TEMPT    OF  Court, 

I.  Affidavit  with. 

-I'"",  who  was  'h«  ,'■*"^">1''e  by  the  dele.,- 
Held,  to  be  s"  ffi  0.  '""'I"'  "^  "''  opposant- 
of  Practice,     fc;  f    f  ".J?  within  the  Rule 

when  if  sutes  °r'  '^  "^"«'ciency  of  the  atti,iavit, 
good  fa  tl     and  vi\    ,'i  "f'P<.'«'""='  wa,«  made  in 

fice  if  the 'wo  "i'"i?T':^'°'""''""""J"«- 
m  forth  in  the  R>  ,f  »'"'  ^."''n' I'f  affidavit 
Schoftelde^a  I  ,?!n  ^"'r'"^^  ''""  o'"i"ed. 
S.  C.  1856!  '^'''"  ''  "'•'  *^  L.  C.  R.  479, 

«^?'rfw,Sr  in  Shicf '';;'■'  °'  ^?  ^pi^"^'*'"" 

•■^Hrv  "instead  of    1,1         i'""  "^"""^  "  unnecea- 


■l-  V.  J)aueTa/    Ti,,  <i>^»n,sed.    Morrin  et 
•>■  C.  iHsl  '         "'^  "'  "■'  ^  ^-  C-  «■  431, 

«n    A  ..  1  '  , 


a 

S.  C.  r85b\ 

cof?ecfl'^7''*^''^-  *  '""'^^a^  "'-'ained   I,  file  a 
//eW    ,S"!i'  '" '"'PPortof  su.h  opposition- 

•l-Ho  m  t  n^  /''  f  '""''  '"  •''^^'"'■•g<'';  where 
it.     lb  "'^''''■"  ^^"«  ""'  "'-^d  I"  support  of 

were  "true    tn  ,   L     "'^  .'"-'^  "'"em  contained 

1  C  C  J  IH  A  "  '"!';"A"',  ^""'-"'^  &/>'"*««/, 
&  583  Cc  p.      '  •"•  ^•'"'  ^  "•  '«5^  '  «51 

coSfpanied 'llf  ^''^''^rt.';''""'^*''' ''"  «  'i"«  if  »ot  'ic- 
■swrnncl/ „!•''*'''''''  regularly  and  legally 
Co  eofC  V     pI"  J'"'^""'''''   ^'-^  «"•  ^'"'^  "»"^e 

costs,  no,  i,lr,ri ;:::',  '""■'"  '^.-'i^-'i-ed  with 

R'.le  of  P  ac  ice       /  ^.   ■"■  P''°^'«'0"'^ ot the 82n.l 

ation  ,f  he  Codl  V'  "'"^'"'"  ^^' "'"  "P""' 
^'^•J^lU;S.^:tlSt'6^lli-''^^.    IC 

to  a   imfcn^:  ""r"  r'""'P'"'y'""  "'=  opposition 


'  ^*2-  [     If.  Afin  d'Annuler. 

I  ouu  ,  will  not  lie  set  aside  on  motiou.    /  W  v 
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Bumatdn  &  Bumstdn,  9  L.  C.  J.  215.  S.  C. 

1865.  ' 

66.  An  opposition  afin  d'annuler  may  be  dis- 
missed on  motion.  La  Banque  du  Peuple  & 
l>aoust&  Daoust,  9  L.  C.  J.  215,  S.  C.  1865. 

67.  The  payment  of  an  amount  for  wiiich 
judgment  lias  been  recovered,  made  anterior  to 
sucli  judfjment,  may  be  successfully  pleaded  by 
an  opposition  afin  d'annuler  to  a  seizure  made 
under  such  judgment.  Doyle  ef  al.  &  Mclver  ct 
al.  &  Mclver  et  al.,  19  L.  C.  J.  308,  S.  C.  R.  1875  ; 
657  C.  C.  P. 

Ill,  Afin  de  CoNfiERVER. 

68.  An  opposition  afin  de  conserver  may,  on 
payment  of  costs,  be  li'led  at  any  time  before  tiie 
homologation  of  tlie  report  of  distribution.  Tlii- 
vierge  v.  Boivin,  3  Kev.  de  Leg.  474,  K.  B.  1812. 

69.  On  an  opposition  afin  de  vnnscrver  by  a 
traii.«feree  of  seigniorial  rights— i/cW.  that  such 
an  opposition  was  merely  a  conservatory  process, 
and  (lid  not  require  tliat  notice  of  such  transfer 
should  have  been  previou-ly  made.  Lamothe  et 
al.  &  Talon,  1  L.  C.   J.  101,  Q.  B.1857. 

70.  On  the  contestation  of  an  opposition  afin 
de  ronservtr—Ileld,  tiiat  such  an  opposition 
could  be  tiled  l)y  permission  of  the  court  at  any 
time  belbre  the  homologaiion  of  the  report  of 
collocation,  on  th"  opposant  pavingsiich  costs  as 
would  be  incuired  by  the  relormiition  of  the  re- 
port iind  twenty  shillings  currency.  M'ondnwn  v. 
Letniirneau  &  Leiinuifiaii  ic  Jlnheri  &  Lemieux 
&  Jiapin,  3  L.  C  J.  27,  S.  C.  18r)8. 

71.  Wliere  a  writ  of  e.xecution  issued  in  ti.e 
name  (if  the  plaintitl'  against  the  citrator  to  a 
subsiitutioi),  iiiid  the  writ  was  presented  to  the 
sherlH  while  the  property  o(  the  substitution  was 
under  seizure— i/^eW,  that  the  slieritl'siionlil,  in 
obedience  to  art.  642  of  the  Code  of  Procedure, 
note  such  second  writ  as  an  opposition  rt//«  (/t- 
cunseri-er.  Wilson  &  Lehlanc  cs  quid.,  & 
Doutre  el  al.  v.  Leblanc  es  qual.  &  Leblauc, 
16L.  C.  J.  209,  S.  C.  R.  1872. 

IV.  Afin  dk  DisTiiAiKi;. 

72.  Oil  a  tiiotioii  to  reject  an  opposition  afin 
de  iii.'<traire  not  founded  on  title,  on  the  ground 
tliat  till  iithdavit  in  supfiort  ol  it  was  made  liy 
theop(H)sanc'shnsliaii(l,  who  was  himself  uilefen- 
ilaiit  ill  llicca-e,  and  ihiit  he  did  iu)t  show  that 
be  was  his  wife's  agent  li.r  the  \m\-\wv —Jleld, 
that  the  ntlilavil  was  sulh.'ient,  as  being  within 
tlie  Rules  of  Practice.  Wihon  v.  I'anaeau  & 
l^imard,  1  L.  C.  J.  1,  S.  C.  1856  ;   658  C.  C.  1'. 

T^.  On  the  contestation  of  an  op|.K)sitioiw(/(»( 
de  distraire—HtId,  that  such  an  opficisitiou  mav 
he  filed  to  a  writ  o\' reiKlitioni  e.vj)ona.i  ile  himiii. 
Delisle  v,  Couvrette  &  LV-nient,  4  I..  C.  J.  84, 
S.  C.  1H59. 

74.  VVheie  by  an  opposition  afindedistraire, 
tlie  oppo-ants  asked  \ormain  lei-^e  of  (iertain  ma- 
chinery fouud  in  the  premises  seized,  and  which 
they  alleged  had  been  purchased  liv  them  some 
time  previous  to  the  execution— //«/(/,  that  as 
tliere  bad  beer,  nodisplaceinent  or  deliverv  of  the 
niachineiy,  and  as  the  op|)osaut.s  had  not'provcd 
the  materiiil  allegationsof  their  declaration,  that 
liie  oppoi«iliofi  must  be  iiismisse(l.  A.<ik  et  al.  v 
M^illet  &  Seymour  et  al.,  4  L,  C,  J.  301,8.0.' 
1860. 
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75.  Where  the'plaintiff  moved  to  reject  anoiv 
position  ajin  de  dintraire,  claiming  the  joojj 
seized  as  having  been  purchased  from  tlieJefen.  I 
dant,  on  the  ground  that  the  goods  were  u^jf,  j 
seizure  at  the  time  tlie   pretended  sale  ic«)| 
place,  and  that  no  displacement  was  averrej- 
Held,  that  the  opposition    was  Irivulons  Z 
mu-t  he  dismissed.     Lnvell  v.  F(iiitaini'\-^i\ 
Amand,  5  L.  C.  J.  71,  C  C.  1861 ;  isi  C^C.p 

76.  An   opposition  afin  de  di.Hraire  iliayU 
demanded  on  the  production  of  new  ilwd/anj 
the  payment  of  fifty  shilling  costs,    C/iwfe I 
v,  LandrieSc   Mee'han,  10  L.  C.  ,!.  piii  >;  e 
1866.  '"'• 

V.  After  Amendment. 

77.  Where  opposition  afin  d'annuh-  vA 
filed  against  a  writ  of  vendilioiii  r.rpuiim.oi'.iA 
ground  that  an  error  existed  in  a  nilefur/"4| 
enchire  granted  against  the  oppu'^aiit  :inilerlli(I 
writ,  and  the  plaintiff  was  allowed  tu  aiiieiiJiJisI 
rule— //e/(/,  that  after  the  aihciiJiiieni  |],„(l 
was  no  longer  any  reason  for  the  o|,|,(,sii;i,i|,jj,|[ 
it  would  be  dismissed  and  withoiii  fiHt<.  jiJ 
Trust  and  Loan  Coinpuny  <d'  I'pprr  '''imnktl 
Doyle  and  Stanley,  3  L,  C.  J.  i;is,  ,s.e,  1^55, 

VI.  Allegations  of. 

"8.  A  mere  allegation  in  an  ii|i|w?itii)in/iiil 
de  distrain;  that  the  tools  seized  form  inn ofl 
the  defendaiu's  implements  of  tratle,  is  mM 
cient  to  maintain  such  oppositimi.  Ym  i\ 
O'Connor  i;.  O'Connor,!  L.  C.J.  121!,  CC 
18G:!j    566  C.  C. 

VII.  Ami-:xumi;nt  of. 

79.  On  an  exception  to  the  form  ofaii"|!p-:.j 
tioii,  tiled  on  the  ground  that  it  did  net  c  oiauf 
an  election  of  domii^ile,  a  inoiion  loainciilMi(li| 
opposition  was  granted  on  (.avineiit  nf  firifl 
shillings  costs.  Jj,i  Jhiiu/ii''  .l,i,;iiir.sOiifni\:f 
The  Canadian  Nu()tier  ('•imtiKiii/  iV  A«m/mAI 
lOL.  C.  J.200,  S,  C.lSCi;.       ■ 

SO.  On  an  opposition  to  a  jii(l;.'ii  eiil,  ali'rl 
argument,  ccrtuin  receipts  weie  tViiiml,  slwT 
iiig  that  the  whole  of  llie  iiiuuui  t  liii'l  Ifflj 
paiil.  The  (jppo-iant  then  .i-ked  10  lie™i;ii(jl 
to  amend  on  pavment  ofc,o>t--.  Mcii.iii  iiraiild,] 
.lolinston  V.  Watts  k  Walti;  1  L.  C.  L.J.  i.«,| 
S.   C.  I81J6. 


VIII.   Ai'PEAHAXci: 


IX. 


81.  If  the  (-ipposant  does  not  iile  an  appearJ 
ance  the  opposition  will  be  ilismiii-i'd.  LivM 
V.  Careau,  3  Hev,  de  Leg-  ■*«-■  K-  ^  '"1' 

82.  If  an  Ofiposanl  who  ha-  si^'ncJ  lii-^sj 
opposition  does  not  regulaiiy  a|i|ieiir  at  ilifj 
return  of  the  execution.  Iii~  ('ip|ju-iii"ii  «'iiii*l 
dismissed  on  motion.  On/itii  v.  Bm!l  ' 
Rev.  de  Leg  473,  K.  B.  1812. 

JX.  Bv. 

83.  Guardian  of  T/iin!/sSeiitil-\yhwJ'"i 
inir  the  contestation  ofan  opp'i-iitio"  loaseiziwl 
and  sale  of  moveables,  the  etlec'.s  were  ?«/.«* 
second  time  under   another  writ,  ami  tlie  iiiifj 
dian  under  the  first  writ  opposed  the  sale  iinJ'T 
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lie'plaintiff  moved  to  reject ano 
de  dintraire,  clainiiiij.'  the  go(rf',  I 
ig  been  purchased  fnjin  tlieifeb 
round  that  the   gooiis  were  umJe. 

time   the    pretendeil   sale  im|| 
t  no  displacement  was  averrej- 
i   oppoBitlon    was  I'ri  voloiu,  aj"j 
issed.     Lntell  v.  F(,Htaine\'ii\ 
^  J.  71,  C.  C.  18(;i;  iviOjVp 
losition  njin  <h  disirairc  mavt^j 
:he  production  of  n^w  deoii/aji  I 
r  fitty  shillings  costs,    ClmilA 

Meehan,  10  L.  C,  ,!.  1%^  ^f^  \ 


MENDMENT. 

opposition  ajiii  il'iutnukr  ivajl 
vrit  of  renditioiii  ''.r/wims. onihel 
■I  error  existed  in  u  nile  fur/(i(j 
(1  ngiiinst  the  i.[)pusiiit  ■.ni.lerittf 
laintifl'wivs  alhiwcd  tn  aiiieinliiij 
lat  alter  the  iiiin'ii.lnicni  [lif.-ej 
iny  reason  fur  tlie  i.|,|i(isitMi,acj[ 
missed  and  witliMiii  ciwi.,  ' ■^A 
n  CnmpuHij  (,/  t'jipfv  Ijimikil 
iley,  3  L.  C.  J.  l.'is,  SC.  ki.A 

T  ION'S   OF. 

allegation  in  an  (>|i|xisiti;ind«| 
lat  tiic  tools  seized  I'orin  panofl 
-  iniplenients  uf  liiide,  is  iii'iitS-l 
itain  suLdi  oppositiiin.  ]  wi  r.I 
)'C<nm()V,  7  L.  C.J.  12(i,  C.C.I 


MKNT    CIV. 

tception  to  the  form  oraiiiip|>s.| 
le  gruniid  tiiiit  it  did  net  rmlaiiil 
loniic.ilc,  a  inution  Ihuiim'IiJ 
<  granted  on  piivnient  nf  fHrlrl 
Ln  liiinijiti'  Jiii'ipie.s  (\irllfn:\ 
Ji'iililwr  ('(iiiiiKiiii/  k  Ktirmi'i'iii 

',  s.  c.  isCii;. 

)pposition  to  a  jiidirii  eiil,  afwl 
tuin  rei'eipts  weie  foilinl,  sImT 
.'hole  of  the  imidUi  t  had  Iwal 
"isaiit  then  a^kcd  to  lieeiitllleiil 
vnii'iii  of  cost--.  .\Iiitioii^riiiite(ll 
'atlsAi  Walts,  1  LC.L.J.  12t| 


IIUXCK    IV. 

)posant  does  not  lile  an  a|ipd'-j 
tion  will  he  disMii.sseil.  Lh'.'l 
■v.deLeg.  472,  K.  B.18l!i 
posant  who  has  sj;.'iieii  liisowsj 
I  not  regnlai'ly  apiie^ir  at  ikej 
'xet-nlion.  In-  ii|i[ji>iliim  willMl 
motion.  On/iiii  v,  iie«%,  3| 
;i,  K.  li.  It'll. 


I  of  Thhhjs  .<?e«e'/-Wlierf,  daii 
ition  of  an  i.jip'i-ition  iiiiispiziirtl 
I'eables,  the  elli'e'.s  werewi2f(i«| 
ier   another  writ,  anil  llie  tiiwj 
rir.«t  writ  opposed  the  sale  unilwj 
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,  ,1         —  f"-..^i.i  uuniesiea,  the 
opposition  of  the  gimrdian  was  dismissed   as 

4.  Rill  /(cW.  in  ftiintlion  f.oo«  .1....  _ 


.  a  Bill  /«'W,  in  another  case,  that  a  guardian 
IfelJects  seized  has  a  rgiit  to  tile  an  opposit  on 
I0  a  second  seizure  of  tlie  same  etJects  V.,.,// 
id  v.aFarrell  &  Colborn,  lie.  li  S 

J  85  Where  the  defendant  was  made  guardian 
Ifer  hi8  own  goods  under  seizure,  and  tliev  were 
Li  out  0/  I11.S  possession  by  another  seizure- 
M,  that,  although  he  mi^ht  liave  opposed 
■beir  .sale  under  the  second  seizure,  l,e  wa" 
leifrtlieless  not  bound  to  do  so.  tSkelton  v" 
rf/-, "/■  r  ^''''«'"^'  7  L.  C.  J.  139,  S.  C.' 

hi.  .Viid  where  a  guardian  lias  opposetJ  a  sale 
InJer  Rich  second  seizure,  the  right  to  make 
licli  secdiid  seizure  cannot  be  contested  bv  r 

hill  nnirlif  tn  l.u  t..;„.j  —  _  i_       .         '  J  a 


|«eparat^i'«'  ti^tron/r.  ""'<" 'V'^^'-ii/^-A  wife 

to  a  sale,  and  the  ivirl  ^  ^'^'^  ^"  opposition 
"ot  autl  orize  w7| T'^^V'T^'""'  ^''at^l'e  was 
Blumhart  vi^;„  .",'"?'"  '''f  ^'"^  opposition. 
17G  C.  C.  '''  ^  ^-  <-■  ^'  J.  «3,  S.  C.  lS65i 

^'-  Contestation-  op. 

iiefd,  tut  Trul^T' i?"  '^^"  'fedhfraire- 
tl.'e  Plainti/to  co,i.^t  lU  ^J'P"««"' '■■'iling  on 
dismissed,  as  it  s  S  t'l^^^'ri'''""  ^'°"'^  ^' 
option  to  a,i,„itor  .on  1"  fe   ''V^  i-'iyen  the 


.ob.ec„iid  seizure  cannot  be  co,?test«l" S':  ^f 'jf'  «^-  ^  !-•  T tV^  tf  "i«i'« 
joiioD,  uiit  might  to  be  tried  on  a  law  hearing       of  V  '     ^ 

Sa  '''"'''"  *  '^''''  '  ^-  C-  J-  1^;   opposait  ^l°fPr!:°?,"^",<^«  '^-"•-c  the 


I.  C  18(i3, 

[6?,  But  ^eW,  in  appeal,  that  a  guardian  might 
lekiund  todoso.    lb.  ° 

|ti!.A  vohmiary  judicial  guardian  who  has 
ecome  a  necessary  guardian    by    force  of  cir 
Hin-laDce.saiKi  has  been  obliged  to  remove  the 
>ls  seized  under  his  immediate  care,  has  a 
mi  10  an  opposition  afin  de  conserveribr  the 
iBviMnt  of  his  costs  on  the  proceeds  of  his  sale 
|gd  10  be  paid  according  to  proof  made  of  micl 
m    Boucher  et  vir.    v.    Brault   e(  al.   & 
Jr«i/fr,  4  K.  L.  237.  S.  C.  1872 
U.  handlord.~li- a.  landlord  omits  to  file  an 
fcl».'i:ion  to  the  sale  of  the  furniture  liable  for 
P  rem,  he  may  hie  an  opposition  afin  de  con- 
mm  the  proceed,"    and  will  thereon  rank 
fccor  11,.  to  Ih«  pnvi  ege.     Roxs  &  Mamn,  3 

m.mrd  larly.~K  person  wliose  interests 

!  atiected  by  a  judgment  in  a  case  to  which 

iiiot  a  third  party   may  intervene  by  op- 

teon  to  ,«uch  judgment  or  by  direct  action 

111. a  view  to  he  maintained  in  all  his  right" 

Worn  kJManc,    10  L.  C.  R.  370,  Q    B 


1082C.  C.  P. 
|91.  From  the  nioinent  tliat  the  interests  of  a 
l^  party  are  atiected  by  a  judgment  rendered 
la  a  em  which  he  fs  not  I  partv  he  may 
n  r  TriT  ^>'  «"  opposition:  Molie7r 

P  A,„|  wlieJe  tlie  Crown  'possesses  a  privi- 
ly I  e  property  of  an  imlividual  it  ,Vmv 
l7,V'^  privilege  by  such  oppositiop,  DrJ^ 
|d,iWflr.t  regularly  serve,ion'a'llthe"pS 

f'T«hrmUu,o.-An  oppooi'ion  to  a  sale  of 
^     ate  l,y  a  tutor  ad  /-orauthorized  to  ac 

H-M,5L.C.K.401,S.cS 
■hoOppomU..-  Where  tbere  were  two 
«  H  afin  de  :onscrver,  and  the  one  con- 

Ri;='r.:i^^h-!--r^4rt 
tn«,es^a„dti.und;cui^;;ikS^^:Ce 

i  tl  r[l '*''''  "^  «""''  contestation! 
^""ledby  the  opposants,  and  it  is  not 


opposan  calle,C°  ,"'"', '^^  '^""'•«*'-«  "'« 
"i'ether  he  ntenZ  1.  '  P^'"*'«' '"  declare 
rule  was  served  „no„,i?  TT'J  °^  "<''  '""  "o 
titt  replied  iiflvT    """ '.l*- ''"dant.  Tl,.-  plain- 

nmintainin.  the  oStf      J'''  «'"^"^  ^ndered 

^Jeld,  settin;/asiK'i'°'\     ^"  "fl'-^'  '"«i- 

posant  wa,si7ot  entitle  W^'f"'"''  ""*'  '''«  "P" 

siiouldhaven-oSdo"in^^ 

"otice  to  the  r,;.w       I    ''°°''^'^i^«''''^.a'''lKiven 

the  inscription  f-^'  'V'°  '""'"''^'J  '"  contest,  of 

could  not'^oh' [;•'".'''  '"'^°''  "''"'O'"  ^vhirh  |°e 

attacked,  T,m;strr;'"''V'°  ""  opposition  is 
ception  to   the    ?orm  ^V"°"?l'  ^'"1  "^t  by  ex- 

panied    bv    '       "^  "^cessary  that  it  be  aocom- 
XI.  Costs  ov, 


«n!l  ;ny  ^"^  '°  "*"  ^^ecution  for  debt,  interest 
fsif      '.>""  ^'f position  is  tiled  under  wfcht' 
proved   hat  tfie  costs  were  paid  before seixure 

I  L.  C.  J.  2H,  C.  C.  I869  i«/o»rf«,    14 

Xn.  Delays  in. 
102.  An  ooDositinn  *>^  o....).'   »!-i  «  ; 


I  I 


■  1 

i '           i 

■W 

h-^ 
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103.  Property  of  certain  minors  having  been 
taken  in  execution,  the  tutor  of  the  minors  filed 
an  opposition,  and  was  collocated  for  a  certain 
Hum.  The  appellant,  on  the  day  ttxed  for  the 
homologation  of  the  report,  moved  for  leave  to 
file  an  oppowition  afin  de  connerver  en  sous  ordre, 
(bunded  on  a  judi;inent  against  the  father  of  the 
minors.  'J'he  motion  was  rejected  on  the  ground 
that  the  judgment  hal  ceased  to  lie  executory, 
and  being  presented  at  so  late  a  stage  of  the 
proceeding  was  calculated  unjustly  to  deprive 
the  minors  of  the  use  of  moneys  of  which  they 
were  in  need.  Doyle  et  ah  v.  McLean  es  qual., 
10  L.  C.  K.  309,  S.  C.  &  Q  B.  18G0. 

104.  An  opposition  protiuced  too  late,  namely, 
within  and  not  previous  to  the  fifteen  days  next 
before  the  day  fixed  for  the  sale,  may  be  rejected 
upon  motion,  notwith-taiiding  that  such  opposi- 
tion has  been  proiiuced  with  the  order  of  the 
judge  to  receive  the  same,  and  upon  the  atfidavit 
of  one  of  the  lipiHisunts.  Joseph  &  Donnelly  & 
Monahan,  12  l»  C.  R.  106,  S.  C.  18lU. 

XJIJ.  Deposit  with. 

105.  The  omission  to  deposit  with  an  opposi- 
tion to  a  judgment  a  ^Htficient  sum  to  pay  the 
costs  incurreil  by  the  plaintiff  from  the  return 
of  the  writ  's  not  sufhcient  cause  for  the  re- 
jection of  the  opiK)sition.  I'eiinei  v.  Lamontagne 
&  Lamontagne,  15  L.  C.  R.  49,  C  C  1864. 

XIV.  Effect  of- 

106.  In  default  of  obtaining  an  order  to  sus- 
pend proceedings,  previous  to  filing  an  opposi- 
tion, the  judgment  remains  executory,  and  the 
defendant  is  obliged  to  pay  the  amount  within 
the  delity  fixed  liy  law.  Molleur  &  McLeod  & 
The  Attorney  General,  5  R.  L.  379,  8.  0.  1874; 
584,  585  &  651  C.  C.  P. 

XV.  Election  of  Domic:le. 

107.  If  an  opposition  does  not  contain  an 
election  of  domicile  it  will  lie  dismissed.  Lizotte 
V.  Caro.i.a  Rev.  Je  Leg.  72,  K.  B.,&  Valliirev. 
Rohiliille,  3  Rev.  de  Leg.  476,  K.  B.  1821  ;  583 
C.  0.  P. 

108.  An  opposition  made  through  the  ministry 
of  an  attorney  will  not  be  disinisse*!  on  the 
ground  that  it  does  not  contain  an  elcctiunol 
domicile,  and  the  proper  way  to  raise  such  an 
objection  is  by  exception  to  the  tbrm  and  not  by 
motion.  Murphy  v.  Moffait  &  Levy  et  al,  8 
L.  C.  R.  477,  C.  C.  1858. 

109  An  election  of  domicile  by  an  opposant  at 
tlie  office  of  his  attorney  must  state  where  the 
office  is  situated.  Lcrlaire  et  al.  v.  Dugle  & 
Richard,  I  L.  C.  L.  J.  9:<,  S.  C,  1865. 

110.  An  opposition  ajin  de  consirver  made 
through  ilie  ministry  of  an  lUtornev  must  con- 
tain an  election  of  domi<nle.  La  Jiunque  Jitc- 
ques  Cartier  &  The  Canadian  liuhbcr  Company 
&  Kavanagh,  10  L.  C.  J.  200,  S.  C.  1866  ;  5t!3 
C.  C.  P. 

111.  And  on  excepiim  to  the  form  to  such 
oppoBitiun,  motion  to  amend,  by  inserting  the 
election  oi  doniiciie,  wili  be  granted  on  ptt^meni 
of  forty  shillings  costs.     lb, 

112.  An  oppusitioti  contAining  an  election  of 
domicile   ul  a    place  not  within  a  mile  o:  the 
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court  honse  will,  on  motion,  be  rcjectcil  v.iih 
costs.  Boyer  v.  Migneault  &  Mianealt,  5  R  L  I 
473,  S.  C.  187.S.  ■  ^ 

XVI.  Esdor.sation  of. 

113.  Where  an  opposant  moves  to  iinifinilij, 
opposition  by  altering  the  nuniler  (in  llie  en^ 
dorsation,  and  the  piuintitV  moved  id  l^jecllll^| 
opposition   as  having  been  iniprov  ili'ntly  fvlej  [ 
under   a  wrong  iiumbrT,  the  tcinm  r  iiiutioii'wM 
dismissed    and    the    latter   grante  i  wiih  costs,  I 
Joseph  &  Coyk  Coy,  1  L.  C.'J.  2.  S.  (].  l8oti. 

XVII.  En  Sous  Ordre. 

114.  An  opposition   en  sous  ordrc  {<r\\\,d\\h\ 
receivel   unless  a  litre  exeaitoirr,  ur{\wm\. 
vency  of  the  party  against  wlicmi  sucli  nppf^i. 
tion   is  made,  be  i^et  up  an,i  iille;ri'.|  m  thewl  I 
opposition.    Venner  v.  Bernard  et  al  k  I'titloU 
1  L.  C.  R.  498,  8.  C.  1851. 

115.  On  a  motion  to  reject  uii  ..pixisiiioDffll 
sous  ordre — Held,  that  mcli  uppiipitioiiinil 
pioceeding  in  the  nature  of  a  s^/.wV  (oyj/niiiitj 
be  either  Ibunded  on  a  judgiucnt  or  siipMeill 
by  an  affidavit,  as  in  a  case  ol'im  attachniPiitl 
before  judgment,  and  also  that  inoiicv  paidb;j 
the  defendant  t«  the  siieritf  in  f^iiti,'^fattionofM| 
execution  was  the  property  of  llie  piainiift,  anjl 
not  susceptible  of  being  treate^l  as  nid:  .v  loanedl 
under  such  writ,  and  that  the  .'•lierilt' lia.l  noj 
right  in  such  case  tode  liict  his CDrmiiission audi 
the  court  house  tax.  Slerliiir/  el  al.  \,  Datliml 
&  Fowler,  1  L.  C.  J.  161,  S.  C.  1H67.  I 

116.  An  opposition  <■«  ,vo»,s' (//■(//•>' ciaiiiiingul 
against  a  party,  not  indebted  in  any  wavtolliej 
opposant  en  sons  ordre  will  !»•  (liMi'iisfeiloiKif'l 
murrer.  Thompson  v.  Marttll,  12  L.  C. R. 
Q.  B.  1861. 

117  An  opposition  en  sous  ordre  which  is  noil 
based  on  a  judgment  cannot  be  niaintninpil.  T!k\ 
Mayor,  Ac,  oj  Montreal  &  Bi&iontt  &  Grantit 
Bissonet,  9  L.  C.  .J.  280,  S.  C.  isi),^).  I 

118.  In  the  absence  of  aii  all(')(a(ion  of  iii8ol-l 
vency  in  an  opposition  en  .suns  urdn  m\  (tl 
proof  of  that  tact,  the  court  will  diKiniss  itel 
opposition  with  costs,  althoii;.'li  noiiistinclissMj 
be  raised  on  the  point  by  llit  ountf^^tation  liled.l 
Charbonneau  &  Gladu  k  Vntiuttk  et  al,  it 
L.  C.  J.  107,  S.  C.  1865.  ■ 

XVIII.  Entry  of,  see  Hkiu-tk.mion  ox. 

119.  On  a  motion  to  rejei't  an  oppoMM- 
Held,  reversing  thejinlgineiii  .1  ilii'euuribelofj 
that  an  opfiostion  afin  {'fuinuler  insiieil  ntl 
of  the  Circuit  Court  does  imi  ri'ipiirt'lolHTfjiJ-l 
tered  or  entered  in  the  books  .il  the  court  W(«| 
it  is  placed  in  the  hands  oi  the  liailitii  Lomotk 
v.  Garceau,  13  L.C.  J.  88,  Q.  I).  Wt 

XIX.  Grounds  of. 

120.  An  opposition  afin  d'HinulerJotm/i 
of  tkprocis-verbal  i  n  a  vvntnl  rt«i./iiii«-*ia(!'"'*| 
immovables  cannot  be  niamiaineci.    Poia  ^ 
Lespirance,  3  Rev.  de  Le^;.  ITf,  K.  B.  1**12,^_ 

121.  A  jmigmeimviiicii  lii'?  li.'KndaBinDfe! 
have  pleaded  by  way  ciC  cniii|ieii68tion  of  IMJ 
original  demand  cannut  iv  receivfd  as  llir 
ground  of  an  opposition  afin  d'(iiniul(r,ui 
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I,  on  motion,  he  rejected  f.ith 
Migneault  &  Miyneult,  5  R,  L. 


NATION  OF. 

n  opposant  iiioveH  to  amend  hit  | 
itering  llie  iiuinlei'  iiii  ihe  fi,, 
lie  pluiiitilV  moved  lo  reject  ibj  I 
[iviiii:  been  iiiiprov  .l^uilv  fvijji  | 
nuriihr'r,  the  tunrii  r  iiiuti'on  «•« 
tlie  latter  i/ratite  i  wiih  cosu  | 
Coy.  1  L.  C.'J.  2.  S.(].  \m. 

Ds  Ordrk. 

?ition   en  sous  (ir'hc  n\]\iiiik\ 

a  tiire  exefj/^i/ri",  or  tlieiiirol-l 
Tty  against  wIkiim  such  oppi- 
(?  net  lip  anvi  iillejied  m  tlie«aij  I 
ner  v.  BernunI el  ul  ii  Potion,] 
I.e.  1851. 
ntion  to  reject  an  "|i|iosiiioD  oi  I 
f/(/,  that  nuth  opposition  in  1 1 
le  nature  of  a  3<iisie  tirrel  ninsl  I 
ed  on  a  jniifrnieiit  or  ,-nppurie(l[ 

as  in  a  ca^e  ol'iin  iiitachm«i| 
,  and  alpo  tliat  money  paid^l 
'  tiie  siientl'in  satisfaction  of  an  I 
lie  property  of  the  plaiiiHff*, a,.. 
)f  being  treated  as  mo;  ev  loaned  I 
t,  and  that  tiie  sherilf'liad  i 
se  todc  tuct  hiHoonmiissionai 

tax.  Slerliiif)  et  <il.  v.  ^aWiiwI 
IJ.  161,S.  C.IHC?. 
sition  en  soun  urdre  claiiiiingill 

not  indebted  In  any  wiiytolh«| 
!.v  onire  will  he  di.-mi,eseilonii>l 
son  V.  MarUU,  12  L.  C.R.11,| 

ition  en  soun  onlre  v/hkh  isnotl 
ent  canixjt  he  iMaiiitained.  Tkl 
Montreal  &,  Bi.-monel  k  Grmtk\ 
.  J.  280,  S.  C.  \x(A. 
bgence  of  an  allegation  of  ImcI-I 
iposition  (.'».  satis  imire  andrfj 
iCt,  the  court  will  iliMiiins  tlifl 
costs,  althon.ili  no  iiistinclis8ne| 
>  point  liy  the  contestation  f 

Olailu  k  I'lquette  et  ah,  ii 
C.  18tif). 

Y    OK,   see  HKIilsTRATIOS  OF. 

Otion  to  reject  :iij  oppo^ilion-l 
diejiidi;nie;il  of  tliecuurt  WofJ 
tiun  itfiii  Taniitikr  mw\  iMf 
)urt  does  iioi  reijuirelolierfgisi 
m  the  b(X'ks  ol  the  court  Woi«| 
lie  handw  ol  the  liailiti'.  LamlU 
..C.  J.88,  Q.  li.  lHli2. 

18   OF. 

siiion  tifin  d'aiinuler.  fdnulj^ 
I  in  a  Writ  ol  Atciyuti*!  ajaiM' 
inot  be  (naiiitanied.  /W  i 
ev.  deLeg.4TJ,li.  B.l«2.,^_^ 
neiiiivhicii  lli«  iJ.'iendaDi  rsig^ 
y  way  of  <!on4>en6ation  of  m 
.1  cannoi  he  received  aj  m 
^position  ufiit  d\iimkr,ur 
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Iwouid  be  permitting  the  trial  of  the  merit  Je 
tmo.   Merrill  v.  Fcty,  3  Rev.  de  I^c  474   i    n 

I  122.  An  op[)08ition  afin  de  charge  cannot  be 
Imaintained  tor  a  simple  niortgage  "debt.  Lum- 
miimr  V.  Diok  et  al.,  3  Rev.  Je  Leg.  474  kT  R, 

123,  inhere  be  delivery  on  moveable^  as.signed, 
lud  tlie.y  are  taken  m  execution  in  the  posses- 
TdonoftlieaHsiiinor,  the  assignee  cannot  main- 
■Ui!)  an  opposition  aim  de  distraire.  Hunt  v 
t^trratdt,  M  Hev.  de  Leg.  474,  K.  M  1821 
I  121.  An  opposition  afin  deck.  7*  cannot  be 
Imaminined  either  for  a  constituteil  life  rent  or  a 
Mrmkcomtituieperpftuelle.  Thibodeau  v.  Ray. 
^mitdtl  at.,  .i  Rev.  de  Leg,  475,  K.  U  1821 

125.  All   oppasition  afin  d'annuler    cannot 
ptrallv  speaking,  be  maintained  bv  a    tiers 
\r-\-  i,iu'   ^«»*'«""".  3  Rev."  de  Leg 


inotlier,  ami   hv 
I         '         ,  -^  .  »'■",, "y""  <^uu/iuier  ror 

terii^iSi. ''"''  "■  ^'""'' '  «-•  ''^ 

127,  All  onposition  cannot  be  maintained,  on 
Ikegroiind  that  the  person   making  the  seizure 
wasnotasiieritt's  bailifi;  where  tlil  writ  of  exe- 
cution was  delivered    to    him    by   the   sheritr 
to  V  Sei^mour,  8  L.  C.  R.  256,  S.  C.  1858." 
I  12».  Where   oppo.sition  afin  d'annu/er    was 
lade  by  defendant  to  a  writ  of  venditioni  ex- 
p,™<t<,  on    he  ground  that  there  was  alreadva 
fciziireof  the  goods,  and  that  the  amount  claim 
kd  by  the  writ  was  more  than  was  due— //>/,/ 
tlatitmuHt  he  rejected,  as  made  on  entirely    u- 
fAienl grounds,  and  that  the  only  question 
hwlieiier  ,1    could    be    rejecte-i  0,1  mot  on 
Me^  of  deim.rrer,  which    was  also  a   ow°" 

.vied  on  a  p,-evious  seizure  was  not  credited  on 
I  e second  w„t,  and  that  the  lots  seized  w„? 
ker,i..lto  he  sold  in  a  pariih'd,'^  ^  ntZm 

130.  An  opjMsition  will  not  lie  which  is  haspd 
«avennent.s,  which  have  been  already  set  ud  if 
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S.trtL'?e!-.r  7— •'/   i-olve  the 

cialW^oIuon,e^fn;r:'^'"'r''  '""'  t^^-'JO'li- 
«oldagaii   laiT'r  r'^r?'''^'' "■'■'«  "^'O'-l  to  be 

distraire  op  „      |         \^Zu\  T"'"?"  "-^^  '^^ 

t'on  would  not  lie  lo   !,„  ,'  ","*'  «"  opjjos  - 

of  i.ulhtie  tl  e  H^K  '"""'"^  ?'''''^"  "«<^o»"t 
or  the  lirst  hasl^'  '  :,^r'';'  "^'''^  "'^  ""I'i'y 
tl'en  only  wiUiin  a  v^  r  ^'  '"■^'""'""^•■'L  "nd 
^^r,n,lrol,  IZr/etrerrrJ,"'''  T^\  ^'''  ^'"*- 

(^.  S.  L.  U.  cap.  '„■  „  '  r''""""^'-y."nJer 
from  the  Queen's  B  ol^  ,1  .'  ""  "  '='■■•" 'ii^ate 
forfeited  on  ^eVro,^'  ,','''  "  "'-•oognizance  is 
irregular,  and  tC  :i    L'     ''^.P^?'-«''''"K'«  are 


126.  One  judgment  may    be    set   up  against    irrerrX"'' "!''*?''''''"'' '''''^ '''Ppn 

-•" opposition    afind-aZnl'e^^Z     al  ^    " ',C   to      I'^^r^^''!  ^'"^"''  '"^ve-be-e; 

"""'         Ssso,,,  3  Rev.  de    .'^  „.„!;,."','?"..'''  .P'?'"'    a>'<l    defend  before  the 


Superior 'dur.    ,^.7"  .;"""  ^T"^  '*'ore  the 
247,  Q.  n.  1871.  ''''^^'"''''«"  '^  J^eyina,  1  R.  C. 

coiJ^o?;arK;°"    nt"'  ^^?''''""  ^"  '»- 
only  in  promrtion^oX  :."'''■''  ^^  -'laintained 

g?^RlH*^^n:i^'tt.^^25f: 

m.  Where  the  ,1  ''i-  ''•  •*^*'' »■  ''■  1H73. 
for  cost«,on  thef-ro  Ml"  i^'r'''^''*''''  "*  ^''^''^re 
changed  their  sLf  us  'i'H  ''^""r>"^ '1'^'"  I'ad 
action-W  that  r«  1  «!  "  "'«"^"""n  of  the 
on  the  eS  of  two  n\T'T-  *"*'  ""^^  ""'y 
not  in  any  C  chuLed  /.  f''""""*"^'  ^^''«  ^"^^ 
was   Po   grourd    nf   n       ^■"'^"^'•''•^'"*t'l'*''-e 

Oasp,    eF7  &''A.Tel^:Tn  T^""'"'''-  ^'^ 
H.  L.  240,  S.  C.  ll74i''Sa;lf  S^il*^  «'•'  ^ 

XX.  In  Good  Faith, 


ti.e  defendan     aMf^t  al  '  "'"'?  ^"'''  "^  *"•«"'"  of 


liMan,;    Thl'rZT  ".*?'  *  f^l'^  ^  the  first 


&  ,i^«6ord  et  at.,  1.3  LC  R  f77Tr  'I'i^''"""'' 

to'^t^::i^:^^-h-fi^'^«^eJoi;itioa 
»i'of hisiHe^TiVrnr "«*•' *f "pp^^* ""  i^a-  iZ to  he'Tfrf "r^'i^T'^'"'''' S 

<oot  ofthep.oc.,..,„,,  btulon.^    a   irllta^teS^^i^nSVi^rS'S 
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that  the  opposant  was  a  brother  in-law  of  de- 
fendant, and  hail  no  means  to  purcliaae  said 
^odn,  of  wiiich  allegations  proof  wuh  made  by 
the  plaintiff— //eW,  reversing  the  judgment  of 
the  court  l)olow,  that  iiotwitliHtandingof)poi<ant'8 
receipt  and  the  lease  regularly  paused  before 
notaries,  which  the  opiwsant  produced  in  proof 
of  his  clain),  that  he  had  established  no  title  to 
the  (-aid  goods,  and  that  the  opposition  must  lie 
dismissed  with  coat*.  Dubois  &  Ryan,  13 
L.  C.  R.  21,  Q.  B.  18G2. 

XXI.  Irkeoulabities  in. 

141.  An  opposition  by  a  defendant  will  lie  dis- 
missed on  motion,  the  opposition  being  headed 
"No.  363  Q,  B.,  C.  Leverson,  plaintiff,  v.  James 
Cunningham,  defendant,"  there  being  no  number 
or)  the  eridorsation,aiid  the  words  "  et  al.  "  being 
omitted  in  the  heading  of  the  opposition  and  the 
endorsation.  Leverson  et  al.  v.  Cuimingham  ei 
<U.,  6  1..  C.  K.  483,  S.  C.  1854. 

142.  Where,  in  an  opjHjsition  accompanied  by 
an  affidavit,  the  affidavit  was  found  to  be  dated 
two  days  after  the  opposition,  tlie  irregularity 
was  held  to  be  fatal,  and  the  opposition  was  dis- 
missed. Walker  v.  Barrouqhs,  3  L.  U.  J.  53. 
S.  C.  1853. 

XXJI.  LiAiiii.iTV  FOR  Costs  of,  see  Costs  of. 

143.  A  sheriff  contesting  under  special  in- 
structions from  the  counsel  of  a  seiznigcreditur, 
and  without  malice,  seized  the  land  of  several 
parties  not  in  the  cause.  Oppositions  were  filed, 
and  were  all  maintained  with  costs— i/eW,  that 
tlie  sheriff  was  responsible  to  tlie  seizing  credi- 
tor for  these  costs.  McDonald  v.  Tachi,  2  R.  C. 
475,  S.  (J.  R.  Is72. 

XXIII.  Notice  of. 

144.  Where  an  opposition  is  made  by  a  third 
party  to  a  seizure,  and  the  opposition  is  con- 
tested by  the  other  parties  in  the  cause,  the 
defendant  has  a  right  to  be  notified  of  all  the 
proceedings  on  the  opposition,  and  no  final  ju<ig- 
inent  can  be  rendered  maintaining  such  opposi- 
tion unless  the  defendant  has  been  called  utwn 
to  declare  whether  he  intend  to  contest  it  or  not. 
Kelly  &  LeMaire  et  al.  ofSorel&  La  Banque  du 
Peuple,  1  R.  L.  168,  Q.  B.  1869. 

145.  The  notice  given  to  the  parties  of  a  peti- 
tion for  an  opposition  by  third  parties  in  order 
to  suspend  the  execution  of  the  judgment,  does 
not  constitute  of  itself  the  production  and  presen- 
tation of  an  opposition.  Molleur  v.  Marchand 
&  The  Attorney  General,  5  R.  L.  378,  S.  C. 
1874. 

XXIV.  Order  of  .Judge. 

146.  An  opposition  filed  by  a  defendant  to  the 
sale  of  his  moveables,  under'a  writ  of  venditiovi 
exponas,  will  le  dismissed  on  motion  if  filed 
without  leave  of  the  court,  Boudreau,  et  al.  v. 
Poutr4&  Poutr^,  6  L.  C,  R,  72,  S.  C.  1856. 

147.  The  sheriff  .-annot  rurpernl  proceedings 
upon  an  opposition  to  a  venditioni  exponas 
without  a  judge's  order,  Beaucnire  v.  Durrell 
&  Durrell  et  al.,  1  L,  C,  L.  J.  93,  Q.  B.,  8.  C, 
1865;   651C,  C,P.  '  ' 
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XXV,  Pleading  in. 

148.  held,  on  demurrer,  that  a  plea  tn  an  opD> 
sition  afin  d'anmder,  founded  on  ii  jmk'raenf 
in  separation  of  properly,  which  ui lacks  fc 
validity  of  the  grounds  on  which  jin^'Mieni  m 
rendered,  is  bad.  Mouth  v.  Maquirc  k  Mmum 
et  al.,  10  L,  C.  R.  206,  S,  C,  1860.  ^ 

XXVI,  Power  of  Court  in  MtTiERaor. 

149.  Where  an  opposition  q;?H  rfVnim/fer  y 
been  filed  to  the  sale  of  .m  inunovciihlc  witiij, 
tlie  filteen  days  prcceuing  the  sale,  and  the 
plaintiff  made  motion  liiat  the  iip|i.j-ition  fe 
dismissed  on  that  ground  under  C,  ,S,  L,  o.  cap 
H5,  sec.  15— i/eW,'tiiat  the  conn  had  tiiepoiver 
'o  grn;"' t'le  praver  of  the  oppositidn  ilmstilei 
The  Trunt  and  Loan  Company  (jf  CpperCaMik 
V,  Julien  &  Muy,-!L.  C.  J,  129,' S.  C.  im-Ahl 
\j,  C  P. 

XXVII,  Registration  of,  sec  Enthy  of, 

150.  Where  an  opposition  filed  in  the  Circuit 
Court  was  aitackeil  us  not  having  been  regi.stered 
by  tlie  clerk  of  the  court,  such  re;.'istralion  wu 
held  to  be  necessary.  Lamot/tc  v.  Gurceau  1 
L.  C,  J,115,  Q,  B,  1862, 

XXVIII,  Rights  of  Oi'pos.\nt. 

151.  On  the  hearing  of  an  opixjsilion-M, 
that  the  defendant,  opposant,  iiumlertoPiispfiid 
the  execution  of  a  wrii,  in  aiiutlier  district  from 
that  in  v/hich  the  judgment  was  rcmlerfd,  is 
bound  to  allege  and  prove  that  he  lias  propertv 
in  the  district  where  the  judgnifiit  was  ren- 
dered, Rosev-  CoutUe,  12  L  C.  K.  403,  St' 
1862. 

XXIX.  Right  of, 

152.  The  fact  that  one  of  the  tirrs- opposmLi 
(who  claims  as  co-partnei)  is  a  liciendant  in 
the  cause  is  no  bar  to  their  right  lu  file  an  oppo- 
sition. McDonald  et  vir.  v,  McDumildii  Dodk 
14  L.  C.  J.  307,  S.  C,R,  1869. 

XXX.  Signature  of. 

153.  An  opposition  signed  by  a  iiailifffor 
the  opposant  is  null,  as  it  inuHt  he  sijjned  ti 
the  party  himself  or  his  auomey  ad  Htm. 
Caron  v.  Bouchard,  3  Rev.  de  Les.iH,  K,  B, 
1810.  ^ 

XXXI.  Status  of  Parties  in, 

154.  Where  an  opposition  had  been  collocntali 
and  the  collocation  was  contested  ami  a  ques- 
tion arose  as  to  coats— Held,  lliai  tlic  oppa«aol 
muf:t  be  considered  as  piaiiiiili',  and  tlie  con- 
testant as  defendant,  in  onler  to  dcteriiniie  llie 
amount  of  costs  due  to  each  party.  Doutre 
V.  Gosselin  &  Gabouriault,  7  L.  C.  J-  291, 
S.  C,  1863, 

155.  The  opposant  in  an  opposition  a/Sn  i: 
conserver  occupies  the  position  of  a  plaintiff  »nJ 
the  contestant  that  of  ttie  defendant.  Beamr^ 
V,  Desjardins  &  Desjardins  &  2'Aoni<M)  4  B. l 
565,  S,  C.R.  1871. 


POSITION. 


\m 


OPPOSITION. 
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)  IN. 


murrer,  that  a  plea  to  an  opi» 
ler,  founded  on  a  jiid^.niw 
roperly,  wliich  hi  lacks  the 
iind.s  on  which  jiul<rihnii  wa* 

'M,  S.  C.  1860.  •' 

F  Court  in  MiTiBHsor. 

)ppo.sition  qfin  d'annnkr  had 
le  of  an  niiinovcai.lc  witliin 
)rc(!e(iiiig  the  sale,  and  the 
ition  cliat  the  (ippu^ilion  t« 
round  under  C.  S.  L.  0.  can. 
that  the  court  had  the  power 
■  of  llie  oppo^iti()n  thiistiieJ. 
in  Company  of  I  'jipr.r  I  'ana'k 
L.  C.  J.  129; S.  C.lH(i;i;«52 


;ation  of,  see  Entry  or. 

pposition  filed  in  the  Circuit 
I  an  not  havini;  been  registered 
court,  such  re;.'istration  was 
ry.  Lumutlic  v.  Gamm,  I 
1862. 

OF  Opposant. 

■ing  of  an  opiw.Hlion-M, 
oppoHant,  inonlertociispenJ 
ivrk  in  aMOtiicniistrictfroni 
'  judgment  was  rendered,  is 
1  prove  that  jjc  liar<  properlj 
ere  the  judj.'iiiciit  wa.*  rer'- 
uiUe,   12  L.  C.H,  403,  S.C. 


.t  one  of  the  lirrs  opposmLi 

a-partnei)  iw  a  ileiendant  in 

to  their  rip;ht  to  lileanoppo- 

f  vir.  V.  McDonald  k  Doddi, 

c.K.  isoy. 

E  OF. 

on    signed   by  a   tiailiff  for 

ill,  a^i  it  mum  !«■  signed  h; 

or   his   aitorney   ad  Htm- 

t,  3  Rev.de  l.(''g.47:t,  K,  B, 


F  Parties  in. 

position  had  been  colloateJ, 
was  cun  tested  and  a  ques- 
ts— Held,  tliat  the  oppa'SDl 
i  as  plaiiilitr,  and  tliecoii' 
It,  in  order  to  determine  the 
ue  to  each  part)-.  Doutrt 
ibourimdt,  7  L.  C.  J.  291, 

mi  in  au  opposition  afa  it 
he  position  of  a  plaiDtilfsnd 
of  tlic  defendant.  Bemr^ 
esjardins  &  Thomai,  4  B.  I 


OPPOSITION. 


XXXII.  Title  to  Sppport. 
l.ifi,  Where  the  appellant  tiled 
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,o-,i,e  ...nre  of  paVt  of  the  i^ai  ::,:^^:^'z '  :p:ni^:c' '!'"  "-^-  ^i^'^i^  E^:^" '^.^l^ 

,„M,ppurt  tiled  a  certificate  fnun  ti.e  (>ow,,  >eve  •"!-,;"'',  '''""""  '^''VK't  allowed -//,.^/, 
!,„d  agent  showing  nayment  of  an  instalment  I  the  niira  ,  'if"'-'"  "•'  ','"'  '•"'"'•t  I'flow,  that 
on  me  priee  of  the  land,  whieh  uas  a  clergy  Mavs  aft,.,  .  .  -7^'  '\'!''^''.''''"'''  «''"'i"  "'Kl't 
re-wv  \.A--/JM,  contirn.ing  the  judgme„t  Vd  !  and  that  th.-  d,f .,  ^  '!"!  ^i  '"  ^'''''"''  ''a"'»'l'», 
,1,0  court    helow,  that    on   snci,   ,v,.,iti,ate  the  j  „„,|or  the  on  .„i;:!:.'''.:'L^"'' '.'"' --i^''''.  ^'^I'-'^^mllv 

the  ca.ae, 


loppiiiit  could  omy 
J Ire'pnsJ'er-'.  iml  not 
loifiil  title   was   conleiTed    liv 
\Fm  A  Ikrt/uM  el  iil.,  6  "| 
i>o4. 


maintain  an  action  against 
!in   o|)|io,sitii)ii,  as  no%ulli- 

siii'li   ceriillcate. 

f-'.  H.  420,  Q.  is. 


to    III 

days 
T/'w 


his 
alter 


XXXIII.  To  Collocation-,  .«<v  DISTRHU;- 

lluX. 

I,.:,  Ft  isnot  neees.^ary  that  an  opposaiit,  who 
Icoiili'-N  ilie  I'ollocation  of  ancihci'per.sun  shoiiM 
Ifcliipin  Ills  grounds  of  ooiitesfaiion  his  oh,, 
iMleur  interest  loor  in  the  proceeds  of  the  sale  uf 
l!J,elaiiil,eollocationof  the  procceiis  of  which  im- 
llrtii  made  in  liivor  of  the  other  (ii,i,„...,i,t 
I  HVto- (■/,//.  y.  Frnis  A'  '/%•  M„„ir,;,l  IW,„a'. 
\mt  Biiililiiiii  Sonet//  \  S/i,ri>l,in,  (I   I,    ('     [ 

|j;ii,s.  ('.  i'<ii2.  ".  ^-  ■>. 

Id".  .\  cidlocation,  as  long  as  it  has  not  \«^vu 
Ipaid.cannot  he.i|mosed  as  payment,  and,  in  ihe 
Imcwiw  oI  the  dillerent  means  (,(■  p.^e,.||i;,,.| 
jtcoriled  to  the  creditor  liy  art.  Hoi  of  the  V  .de 
|«f  Procedure,  the  creditor  cannot  take  any 
Imiiw  01"  a  collocation  whi<-h  is  ,|,,t  ,,.^,,\ 
JlTi/.-™  V.  Lhliii,,'  >-s  qu(,l.  it  Jh.ntn'etiii  y' 
tliiihw  ex  qiKil.  k  Lehlanr.  IC  |„  P  .1  yii')" 
ISCH.  1«72.  ^''! 

\yi  Articles  741  &  7.-.1  of  tlie  Code,  aiitliori;^-  I 
lii)i  any  |)ersun  interested  in  the  disfvibiition  of' 
Imoneys  10  come  in  and   make  proof  of  the  dis-  ■ 

irgeof  any  liyj.othec  ment.'ond  i„  t||p  ,.py,^_ 
Krai's  cerliticate,  or  in  any  oppusition,  does  not 
>WiK  where  the  creditor,  who  w  alleged  to  haye 
Kwicolncaled  lor  a  sum  noi  iue,  has  actually 
Irecfii^vd  tlie  money,  after  jiidgment  liomolouat- 
linj  ilie  reiwrt  of  distrihutL.ii.  r,,.,/nr  X-  %/,- 
^!«%  Hi  L.  C.  .1.  107,  Q.  )!.  i^u,  '^  •'^'- 


(J  0  1'.  '-••'•Ill,  ^.  t.  1{.  I  si,(i 

Hi  I.  Wl 
neither 
upon   w 


le 

Ige 


XXXIV,  Tu.IfimM 


LXTS. 


ISt 

hpre    the   pn,rPs.verl,,,l  uf    sale   was 
■f  ."■•"^■'  ""r  tiled,  and  the    jud'mm 
art   So/';V'r";r;r';''   ^^^^  ■•ende'iv.r?;" 

'Imi    .l.^:h:t;,.rahr';.Sr'""■'-4'• 
^aleoftheet^WMsseied    heivi       ."'ri,  ''r 

'.:c.T'n.S;^:^;r;.^^i1--tr''^ 

;;;;^i:;rs^;a'Tt;:vr?'^'-'--^r 

21.-..  C.  C.  ls7;j ;  4S.4  C  CI'  ''  ■'  '^-  ^'- 

c:c;87;;4^it?:';^.l^-'''''-''^^-^-'-n7, 

108,  And  also  an  opposition   t<,  a   iud-inenf 
tendered  on   the  evidence  of  the  nlaii  titl  dn 
■Mgterm   by  the  Circuit  Court  w, if  ''" 

'IN  Simple  motion.     Lor</ 
lidZhlrl  ,:t  „/„  m   j^   ^^    J 

iti  'II  was   ii,   ill 


rejected 
y.  linzitii't  rf  ,a.  & 
■  '•'.  «.  C.   ls7J;  4^4 


lliO.  Where  opposiliun  was  tiled  I  v  a  creditor 

loajinignieiit  oi.tained  against  a  ga'rnishce   or- 

».trii,gliini  lu  |,ny  over  the  money-  in  |,is  haiid  t,, 

)i:fpla,i,t,ll-//./7.tliattlu.opposi,i,,„'\;,;;;[:;'i,':; 

-lliniaynient  ot  the   money  seiz.',|   j„  tlie 

i»l.oflhe garnishee  mu>t  l„.  col.si.iered  a  dn.if 

;^.»  vthepimtat;     M„.s..n  .1  „l  y.  rHoHil 

iiil.  .\  pHiiiuner  for  judgment  of  confirma- 
^Mn  hnnselfhyhisdeedofucquisiti-n'To 
t'Z    ""^"'■"»»   for    the   amount-//./,/ 

\fi'  A  defendant  may  file  an  oouosition  to  a 
'i-mept  rendered  against   hin/ Jn    Sation! 

if 
liie writ iha/o  ^'  \  ".victuiiioi  uie  uaiiitf  to 
|keS'!l^„5y  ''*.1^.«."  fi'^^'i  (or  the  sale  of 
■  .0.^423 


nature  of 


an 

a  preliminary 

lon.aiol   mu.-t  coiisequentiV 

I'y  the  deposit  foi'  costs  retpiire'd 

"  ■■*,  M  '"  """  ''"quired  by 
•-of  theCodeoll'roeed  .e.  Juhinrill. 
li'iiik  0/    Brifi,/i    X.,rlli     \, 


'asiw, 


oppositi  'ij  was   ill 
ex.tepfinn  to  the  a 
be  accompaiiit 
in   such 
•irticle  \ 

&    The    

J-(_..r.  2:i7,  Q.  H    l.-,-4 

170.  One   cannot,    proceed 
against  a  judi/iLent    renleie. 
tiiTiiit  C'.urt,  and  sue' 
mi^-^ed  oil  siiiijiie  motion."  'lion 
Miirroi/,  i    a.  L.  .5r,ii_   ('    q    ^^-^.^ 


Inierico,  LS 


"/■   V.    ArclnimlinKlt.  ( 
56,  C.  C.  1S174;  4s(l  C.'. 


'.V  an  opposition 

in  term    bv  the 

>pposition  will    b'e  di.s- 

tuiu.     linwiok  Mnn-nyk 

k  1,'n  eui'i,  I't 


I-34S  k  I'JL.'C.  J. 


XXXV.  To  L.tNDi.on    -  Privilkoe. 


171.  Wiiere  opposition  was  .,ut  j,,  to  ,,io„e„ 
paid  on  a  larjdlord's  clau..  for' rent,  after  iWe 
o  execution  but  before  sale,  on  the  groun.l  tht^i 
the  privilege  exlendfti  o-lv  f^,  the  pri-iW  nf 
the  sale-//./ii,thata8  the  n..^,y'!^A]t Z 


ihP »,;.  ,1,  V     I   "'.  '"fieturnof  the  bailiff 

""'""  ""  a  day  has  been  fixed  for  the  sale  of'  DVeseTt'eTtY!'"'  'T  "^  "."  ."'-"'"^  t**^  '»  >■«- 

|R.  L  4o(),  Q.  B.  1828;  leiOC.  C. 
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OPTION. 


ORDINANCE. 
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XXXVI.  To  Seizi'rk  dk  Terris. 

172.  On  an  oppoRition  by  tlie  defendant  to  the 
Bei/.iirc  and  ^<ale  of  bin  lu.id,  on  the  grounii  tliat 
lie  had  siitticienl  moveable  property  to  8HtiH(y 
the  judgment,  a  return  of  nulla  bona  luivin^ 
been  made  before  tlie  inwue  of  the  writ  ngainst 
the  land,  tlie  opposition  was  disiniwHed.  Sinipni.^ 
V.  Boudieau  &  Boiidreau,  2  L.  C.  J.  2;i0,  S.  C. 
186S. 

XXXVIf.  To  Venditioni  Exponah. 

IV.'i.  Where  a  railway  which  was  taken  in 
execution  was  iwlvertiHtd  nii<ler  a  writ  of  t^eiidi- 
tioiii  i'Jii(ma.i,  and  the  deleiidant  olilained  un 
order  of  the  judfre  to  slay  the  sale  on  the  ground 
that  the  property  seized,  coiisislinj;  ol  real 
estate  tii  roltirv,  should  be  sold  at  the  church 
doors,  and  tliat  tlie  whole  cjf  the  railway  shuiild 
have  been  taken  in  execution  at  once,  the 
opposition  wax  rejected  on  the  ground  that  the 
otjection  contained  in  it  might  have  bteii  urged 
by  an  opjHjsilion  tiled  witliin  the  ordinary  ileliiy 
to  a  writ  of  fieri /<].•  li,  and  also  tliiu  the 
cone  lusions  urged  wi  i^  I'lepplicable  to  a  sale  un- 
der a  writ  o(  venditii^m  ■  tj-'inan.  Abliott  v.  Tkr 
Moninal  and  Bir-' i:?  RnHway  Cinipam^,  I 
L.  0.  J,  1  ittiL.  i-  i;    L'S  .S.  V/AHM. 

174.  Ill  appeal  I'l;  u;  ,)  -Llgnient  on  un  opposi- 
tion— lli.ld,  that  an  oj  :  ■ition  afin  d'aitiiiilcr 
would  lie  to  a  writ  of  vendilioni  exponan  in  cer- 
tain sfiecial  (^ases.  Fournki  &,  liunnell,  1  !>.('. J. 
118  &  7  L.C.R.  1311,  Q.B.  \xil ;  GtU  CU.l'. 

173.  An  opjMJsition  to  a  writ  of  renditinni 
exponaii  will  be  rejected  on  motion  if  liled  with- 
out the  periiiL^siun  of  a  judge.  T/ie  Qitehec 
Raildini)  Sncielij  &  Atkin.'i  et  al-  &  Atkins  el  al. , 
"J  L.C.li.  447,  6. C.  1851>. 

176.  Au  opposition  afin  d'annnler  may  be 
filed  to  a  writ  of  rendilioni  cvpona.^,  when  sitcli 
opjiosition  is  founded  ii|.)on  the  alleged  nullity 
of  the  writ  it.<elf  or  the  irregularity  of  the  pro- 
ceedings thereon,  and  in  sucli  case  the  opposaiil 
does  not  require  the  order  of  a  judge  before  hi> 
opposition  can  be  received.  Atkinx  etnr.  k  The 
Quebec  Bti ildiug  Societi/,  1 0  L . C.  H .  3;i3,  Q.B. 
1800. 

XXXVIII,    WlIKN  IN  CONTKMI'T  OF  CoL'RT, 

177.  To  file  an  unfounded  opposition  a/in 
d'aunuler  is  a  false  plea  intciidcil  to  impede  the 
due  Course  of  justice,  and  is  therefore  a  con  ten,  pt, 
and  attachment  iniiv  be  granted  therefor.  Qid- 
rouet  v.  WiUon,  3  Rev.  de  Leg.  472,  K.B.  1818; 
lluul  V,  J'eirauU,  3  Rev.  de  Leg.  47.5,  K.  IJ. 
1 S20. 

178.  Wheie  tl.c  opposaiit  had  filed  three  op- 
puHitions  consecutively,  and  the  pUiiiititr  moved 
loi'  a  rule  fur  cunlcmpt  on  the  gioiiiid  tha.'  the 
oppositions  were  liled  only  with  a  v'cw  of  retiinl- 
ing  the  sale  (il  the  projierly,  the  rule  was  granted 
with  co.-l.-^.  TIkiiikih  v.  I'ljiiii  X  l\pin,  5  !,.(.'. J. 
70,  C.C.  1801;  Goli  ('.(.'.P. 


III.    Or   DlHTREHS  OR  COMMITME.NT,  .wCOM. 

MITMENT,  L1CEN8K  LAW,  &c. 


ORDINANCE— 5e«  EDICTS, 

I.  Of  14!I8,  179. 

11    Of  1II2!>,  ISO.  181. 

III.  Ok  1(;:1!>,  182. 

IV.  Of  If.CJ,  183.1S7. 

V.  Of  Hit;!),  188. 

VI.  Of  1731.  is'.t. 

VII.  Of  174.3,  l!)fl. 

VIII.  Of  1785,  lill. 

I.  Of  1498. 


L  For.  , 
II.   For 

CEIJL'UK 


OPTION. 

'u  ;y  Trial,  .in  .JURY. 
Proof    a.vu    lIi:;ARiN(i 


sec    PRO- 


i  179.  .\  law  may  be  abrogated  |.y  ,(j<i|„.  .^, 
i  Lower  Caiiiiila.  and  the  provisions  of  t.|]r  IJriii- 
j  nance  ot  1  198  and  of  llie  Ordiiiiiinv  d,  Rhu.,! 
I  1.j79,  in  so  far  as  ihr\  require  the  pre.jpiK'e .ii ;i 
I  second  notary  tu  the  execution  of  u  notiiriiil  ad 
have  been  .-o  abrogated.  Denfuri/e.^  v,  Dnfaiij: 
;  13  L.C.R.  179,  g.B.  18U2  ;  &  art.'  1S7  infm.    ' 

.      II.  Of  li;29. 

'  ISO.  Action  will  lie  on  a  foreign  ]iiil;iiiPiii, 
notwithstaiiiiing  anything  in  the  Onli  11^1100  of 
1(129  to  tlie  contrary.  Kiiui  v.  Demen.  |,j 
L.C.J    129,  S.C.R.  1H71.     ' 

Lil.  Wliere  the  defendant  opjiosoil  lhe,*ei.!iire 
of  his  sword,  on  the  ground  that  it  wa^  ii  partuf 
his  n"cessary  military  eiiuipment  ami  ii]i|».iiiii. 
meiits,  and  as  such  was  not  liable  to  ,<ei/.iirel'or 
his  pergonal  debts,  the  opposition  ua.s  nuiiiiiiiin- 
ed  under  tlie  ii,ithoritv  of  Jie  Onliiiiiiu'iMif  lil:i1. 
Wade  V.  JJiissey  tk  //ii.v.vcy,  8  L.C.K.  jll,  .s.(.'. 

III.  Of  1 039. 

182.  The  Ordinance  of  1039,  depriv-iii^  mar- 
riages in  extremis  of  their  civil  elU'i;t.s,  ^|H1||H 
be  strictly  interpreted.  .Seoll  \  I'miui'l  d nl, 
4  L.  C.  .1.  149,  Q.  B.  isr)7;  A  II  1..  (;.,l.2HDi 
17  L.  C.  R.  283  ii  3  C.  L  J.  130,  P.  C  IsW. 

IV.  Of  1667. 

183.  On  an  application  for  a  rule  hxrmitrimU 
fiar  carps  against  a  curator  under  liie  Urdiiiaiice 
of  1067 — Held,  that  the  Ordinaiiee  does  lut^ive 
that  remedy  as  a  meaiiHofeiifurciiigiiiu'.vreiiliirv 
judgment  but  merely  iw  a  liiial  riilr.  Ilw(/i' 
lUiLennati,  5  L.  C.  J'.  2.')3,  S.C.  l-iOl. 

184.  The  procedure  prescribed  liy  llic  Unl:- 
iiaiice  of  1607  is  still  in  lince  with  rcfi'iviiaMO 
actions  en  Cdtiijdaintf  by  a  projuiitur  \\\\:\\i 
troubled  ill  his  pos-ession  or  IiviIk' ('"ii.-lniclioii 
of  works  ill  fraud  lif  his  rights,  Inil  llii'dnliiiaiit'e 
has  only  in  view  a  liiial  jiiclginciil  ami  1101  a 
provisional  remedv,  (iirnrd  A:  JH-luuijer e' d, 
17  I..  C.  .1.30,  ,S.C.  1873. 

18.5.  'I'he  oiiiissiuli  to  leave  willi  tlio  (Iri'n- 
daiit  a  copy  of  the  ^icocM-rc/Ac/nl  .-eiziire  ;ii 
attacliiiK'nts  in  reveiidicatioii  i.-  in't  InUil, iiii" 
much  as  the  Oidinaiice  of  1007  only  m|iii.i;< 
that  formality  in  eases  ofsei/.uiv  .iml  cxrciiiwii. 
Miiisnn  V.  Ferijiisoii,  I.'!  L.  C.  K.  'Wi',  ^■'•' 
l.-iO.'i. 

180.  The  procedure  of  llie  Oi.liii.iiicoof  1'"- 
with   reference   to  pos.sessorv  aetiuiis  it  sl^'l  "' 


)RDINANCE. 


U 


IKHS  OR  COMMITMKNT,  VCf  COJI- 

;en8klaw,  &(. 


VNCE— Se«  EDICT.s. 

9. 

so,  181. 
IH2. 

IHH-IHT. 
S8. 
|H!>. 
100. 
Jill. 


ay  1)0  alirojialoil  l.y  iJi^ii,,,.  <j, 
11(1  tlie  provisions  of  thr  ()rilh 
(1  of  llic  Ordiimiitr  til  BlnU4 
i  iIh",  ri'qiiirc  the  pri'sciife  ,,1,, 
tlif  execution  ol'ii  iiuianal  aci, 
iiirated.  I)esf„r<ii:i  v.  //iiAw,' 
n.  IS02i   &.  art.  H7  myivi 


ill  lie  on  a  forei;;!!  jiKljjineiii, 
anything  in  tlie  Uri'linnnw  oi 
itrary.  KiiKj  v.  Umm,  li 
.R.  1871. 

■  defendiint  opiKisciitliceiziire 
lie  f,'round  thill  it  wiis  a  piirtuf 
litary  etiuitmieiit  ami  ft|iiHjiiii- 
ch  was  not  lialile  to  seizure  fur 
s,  liie  ojiposiliori  was  iiiiiiiuiiin- 
lorilv  ol'  ihe  OnliiiaiiciMif  liiS, 
it  y/».s'.w/,  8  L.C.K.  Jll.M', 


laiiee  of  Ki.'ilK  ilcfirivint'  niar- 
/,v  of  tlieir  civil  elli'iits,  .-lioiiH 
)reteil.     Sailt  k  I'miuel  el nL, 

H.  lHr.7;    &  II   I,.  (',..]. tHU 

3C.L  J.  Kfti, p. c ba. 


lication  for  a  rule  hrrniilriihik 
a  curator  uniierine  Uniiiiaiice 
at  the  Or.iinaiict'  diX's  lul^ive 
iieaiiHof  enforcinjriiiu'xcciikirv 
'relv  as  a  liiial  rule.  U'lmu 
,".  J'.  2M,  S.C.  IstU. 
•iliire  prescrilied  hy  the  0|ii:- 
still  ill  liii'cp  willi  n'rorcnciMO 
'(()/(/(•  liy  a  projiiii'lur  wlvi  ij 
isse.-sioii  or  liv  iIk' (.'I'lislnioliui)  j 
<p|liisrij.'lit.-,  liiidhcOnliiiaiice 
;  a  tiiial  jiuljiiiiciit  iiinl  iioi  a 
Iv.  (liranlA-  Bilrnvjer  (>  d, 
C.  187:!.  \ 

sioii  to  leave  wilii  the  ilei'"i:-  | 
lie  ;i/-o(r,s'-ri.'/'/i(i/'ir.«eiziii'e  iii 
■cvciKlication  v-  not  liilal, ini'!- 
J  i nance  of  UiiiT  only  rofiiw 
Mises  ursei/.niv  .iii'l  cxeeiiiioii, 
i.,on,  {■:,  1..  C.  1!.  ;W1',  S.C. 

hire  of  the  Ohhiiaiiceof  1M' 
I  iii.i.s.sessory  atliuiis  it  sl.'H  "'  ] 


m 


0WNEH8I1IP. 


hm,  hnt  when  the    posse-^ion    i«  denier)    the 
^■i.on  ,  e,-enera  es  mto  a  ^iniple  action  of  .ia.! 
iie»  mIikIi    follows    I  i(>    orliiwui    ,\. 
'^;^^d..  Mnnyer  .t  ul .  {iL  v:a^^:;'^'^ 

\<:   Wliere  a  qi.estion  oro,«e  coi n,in-  the 

,,g,mur.-  to  a  pron„H.^orv  no,..,  ,i„,   ,„„     ,;  ,  ^^^ 
niiiilelu  ivler  Ihe  mailer  to  cv, ,,.,.,.      //  ) ,     , 

.i.,.ei,,ht,tieor,heurd„;,ron;s^'.a';:: 

iwii  l-.wer  (.'unada,  a  thoii.rl,    ,   ,,,„," 

j^rnianyvcar^andtliat.helnl;,.:;:;;       :^S 
laiv  or  ordinance  (or  any  length  of   „nie    |i,|   ,," 

V.  Of  l«ti9. 

m.  The  French  Ordinance  of  1GC9  i.«  not  the 
origin  01  llie  legal  l.y,x„hec  of  the   Crow,      h   t 
MIC    privilege  existed  in  France  l.y  th     j,, 
p  Hice  of  the  country  l.elbre  the-^creaiio    o  • 

VI.  (If  1731. 

l'^9.  The  Ordinance  of  17,i|  is  nn  r,.,,..  „r  .i 


owxKnsiiip 
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VII.  Or  1743. 


"S":[  IX^l^l.^Tt^^.M     ''-  ^^  «-a  B..e„,, 


'•    EviDK.NCE   ()¥. 

^! 'I'*- «"•' Is.  r,;;./,;;  v'7.1*''' 'l">owner.,hi,, 

'7•H^l745;2JL'/VM7lc,t.        "  '^•^'  '"^''^i 

IT-  Or  ii,,u„su  Matkru,,. 

^f  limVlfnf::,:^,:;;::!'^;-' ordered  a, ^ 
I'e  place  where  th      mi    in     »"""'  '"  '"•  "^'«'- 
■-•on^rnction,  which  was       f .""'  !"  ^•""•■'^<'  "f 
«•■'""»?    into   diflicnl tv  '  'V"  '»'"''-^vardH, 

«o""try,  leaving  ii,e  ,n'.,,  '    r'""''''   .  '>•"'"    the 

;y''V"  atiacl.nren    wa     Vs'il  ""'"'"'  ""•'  «'"'  " 
I'e  hand,s  Of  ,|,e  ,,ro     ,,';''  "f;""r'  ."<'•"   i-' 

Wh.chthepropnetor  11  .,'■;.''; '^""'''  then, 
i-^suingofth,.  writ  heh.n.r  ;  '  '"'""'  ^'  "'e 
"'^t  l.e  recvered,  In         r   '  "'    '""  "'"'  '^oul.i 

V"  ".'Of  th«,.,r;K„  V     ichTie'i''':''  *■'''■  ""= 

vulne  hefore  the  writ  issned        1/  ,  ""'  «'^'''"  '"> 
t'-e'buiMil^'/l-;^;;;;:''-  proprietor  Of 

^-<;nu>thehudd?nr'v:'i"i;;nT 


..trdnetion  of    enlarged  power,  of  leqne't  in 
IWr  Caiiiula  by  41  Geo.  Ill    al.rm  „.o  ??i      ,  " 

cUlio„ofDecLbe.l7l"-SX    :,t't 
\    all':  ':TT?X"  «=""»"'  cases.     /W 


VIII.  Ok  1785. 

m.  On  a  rule  for  imprisonment  acai-ist  the 
I  MFiiliL-doors  to  a  bafliH-//,!/  thai  I? 

l.,i.noeor.7.5theden.ndantiaH"atlet 
I  i.itof  «/;yi,w  ad  mtisfaekndum.  and  tl.ni 
i^re.,.  error  in  the  judgment  of  tt  S  1  io 
Pmi  ,i,snii8.sing  the  appeal      Mercurt  &    1, 


la,--,.  The   beach  of  the  St    r 
King's  possession       Vol,,M'-T'"''-^    ''«  H-e 
Log.  30,3,  K.B.  I«1G.  •  ''^'^'-""'".^  Kev.de 

VI.  Of  Th].v,;.s  Foi-N-D. 


I  vessel 


y  while 


ORDINANCES. 

eJ.MPAXr.'''"'''''™  ^'»'«s,*YeHUD.SON  BAY 

OWNERSHIP. 


ceedsnfVi  --"'"t**'"-thirds  ol  i 

VI  r.  Of  Tm.Nos  Lo.sT. 

•.oifi,;^C^.S;!:S:?-^-'  purchased  a 
.yard,  where  a  lar^e  nnmlL"  r  "'''^'  '"  ''  ''o'el 
'"Hi  horse  dealerf  CO  stantl V  ,  "'■*'  ."■"^*'  ■'^^'''. 
plHintiff  tracing  the  hole  ror''"'''  •*'"'  "'« 
"'edofendant  iifthe  U  ted  Sr^^.P  f  pOHses.sion  „r 
'or  the  recovery  of   t  e  blt^  ^'"'''^''''''^'''on 


J|Evii,Kc.E„j.J92. 

IV    11     P  '^"  •^'•"''■-"'■*l-,    1'.I3,    111.)  I         ,,|J      r 

,»  Ui    ,vi:,U',,,„ts,  11)5         '    ''■  ,1'^  '"''"'i''"oii   lorasse..,„p,„,  ,     .,       . 

orthe  bv-lawofthp  e  M.,  '""  "''  "K-aning 

n.ents  on  real  n    1.^1'      >'"'^  ';'.'^'°~'"-  ■■'■^■^«-" 


iv!{;"' Things  Lost,  11,7. 


?t&'^5tSllf-»-Hs'^r^ 


I     I     ' 


>^>-^^-.o. 


IMAGE  EVALUATION 
TEST  TARGET  (MT-3) 
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Piiotographic 

Sciences 
Corporation 


23  WEST  MAIN  STREET 

WEBSTER,  NY.  14580 

(716)  872-4503 


•O^ 


^v 


'^ 


'  1> 


^^\^  <^A 


IWf  '    li 


=::  M 
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SUMMARY  OF  TITLES. 


Aim.  I' 

TAXKI 

J'AI'KHS 

I'.\1U)<)X 

I'AIM'A'I'S 

I'AIMSII  HKAUI.K 

I'AiUSHlCS fi-7 

l'ARISI[t()M:ii 

TAIM.IAMKXr   ^-0 

I'AlfOl.KKVIDEXGE 

l'AI!IA(!K 

J'AltTlcri.AUS 

FAliTITlOX IO-:;i 

PAHTNKUSIIll' 22-sS 

PASSACK 

l*ASSK.\(iHl{S 

I'AS'I'KIIACK 

J'ATI'A'TS 8t-9J 

I'ATKXT  RIGHTS 

I'ATKllXAl,  Al'THORITY... 

I'A  ri'^RXITY   

l'A\VXIi|{()KEl{S 

PAYMENT Dii-lll 

PEACE 145 

PEXALTY IKi-l.'ii; 

PIONSIONS ]-u-\r,< 

PEREMPTK)  X 1  r.y-l'.N 

PERSONAL  WROXG 

PEIITloX 

PETITIUXOF  RIGHT 

PEWS 

I'EWHOl.DERS 

IMIYSIC l'.)H 

VHY'SICIAX 200-20S 

.PILOTS 

e'l.EADlXf; 209-527 

PLEDGE 52'^-5;{2 

POLICE  r,?,:]-5:u] 

POLICE  COURT 

POLICE  MA(iISTRATE 5:!T 

POLICEMEX 

POLICY 

POLYGAMY 

POSSE^SIOX 5:!S-55:i 

POSSESSOR  551-555 

POSTHUMOUS  CHILI) 

POSTA(!E 55(i 

POSTMASTER 557 

TOWER  OF  ATTORN Ev     .. 

PRACTICE 

PRiECIPE 

PRATICIEN 


Am.  r'.i.,F: 


.m:k| 

1121  I  PREAMRLE 

'.•21    PHECEDEXCE 

'•21  IpRECIPUT 

'.>2I  1  PRERO(!ATIVE  CASES 

'.'21  i  I'RESCRIPTIOX 5 

'.122  I  PRESEVTATIOX 

!122'  PRESUVl  TlOX C 

'.(22  I  PRf:T  XOM 

'.I2:i'  PRIEST 

'.mi  PRI.\ION(iENITrRE 

y2.V  PRIXCIPAL 

'yn  PRISON 

ii;5'  PRISOXKR 

IKil' PRIVATE  SIGNATURE. ii, 

li.U    PIv'IVILEGE 7I2-1>;  In 

'.l:u:  PRIVILEGED  C(»M.\![XICA- 

n::i '        TI<>NS 

'XW,    PRIVY  CUUXCII 

O.iti,  PRORATE i„:J|| 

\KU\'  PROCEDURE vil-lllfi  .u.;ii 

IKKi:  PROCLAMATION n\  p,., 

!t:!7    PROCLAMATiOXS HI' ]w«, 

(M.i    PROHIIilTloX  111.1  !i2::  iii>, 

'.tcr  PROMISES liJi-ii:ii  i,i;.i 

ill.-,    PROMISSORY  NOTES ii.,.i 

:>4ii    PROOF Inyi 

!'50    PROPERTIES  AD.IOIXIXG. ,  I.;ri 

:i50    PROPERTY lirMn'.i  U« 


i";i 

I'M 
I'^ll 
I'll.-, 
111!.-, 

\m 
im.-) 
iiii.j 


-■l-'  ln2< 

-Mil  l":i(i 


'.150    PROl'Rl'. 

ii50    PIJOPRIETORS 

1150    PROSTIIT'JTOX 

li.->(i    PROTECTION 

It50    PROTEST 

!t52  '  PROTESTANT M5II 


'X,i    I'ROTHOXOTARV 

1»S7    PROVI.VCIAL  LEGISLAI  li;i 

'.NO    PROVINCIAL  POLICE 

',).■<;>{  PROVINCIAL  SECRETARY. 
'.(Si)  i  PROVISIONALPOSSESSION 

!)-oi  rur.i.icA'iTox 

0.-'.)  i  PUBLIC  MOXEY'S 

0>'Ji  PUBLIC  NUISAXCE 

I)!»0l  PUBLIC  OFFICER 

!t:)2i  PUBLIC  OFFICES 


'.m 

1192 
99H 
99;{ 
993 
99,3 
993 


PUBLIC  PROPERTY. 
PUBLIC  SCHOOL.... 
PUBLIC  SERVANTS. 

PUBLIC  WORKS 

PUNISHMENT 

PURCHASERS 

PURGATION 


liil»l 
Ifi:iii 
W.H 

im 

IJl  IO''il 
Il."i2-I471  U<:<: 

;  li;:i;i 

10J9 

1100 

14:2  lliiii 

IIM 

147:)-14-!  11(11) 

lli'l 
1101' 

iioi 

110:' 
1102 


fl:'l 


PARISU  BKADLE. 


Am.  Wu.T. 

'iii^ 

;i|i:; 

Itit^ 

CASKS yr| 

^ 1m;i 

t'.-T-:n  mi 

I'iii 

li';:, 

L'RK 1„.-, 

liii:, 

Iiilj 

\m 

ATriilv Itii-, 

7I2--I1;  lol.i 

O.M.MCXICA- 

-IT---J'|  I1.2- 

1^ -.Ill  l":)ii 

IS) 

-.'11-11111  .".;ii 

N ir,  iii-< 

NS 111;!  lK„i 

Ul:Ml2:!  Wi'i 

11:1-11:11  IM, 

n)TES iM'ij 

lii'ii 

JMOINING..  l.^i 

1  r/Mir.i  lii;'i 

liW 

i  'K'i 

"i lirti 

U>S 

1  i\% 

li."iii-M0l  ii)!'i; 

Hv ii.vj-u:i  IK 

.F,(!isLA'iri;K  iiw 

PdlJCK 1.1,':' 

M':CRKrARY.  111'? 

1'IJSSKSSI(,)N  I'".':! 

m 

YS U:2  Uiii! 

L\CK im 

"ER li::!-lJ-l  11(11) 

:ES II-2I1"! 

ERTY lliil 

UL m 

■ANTS IIM 

<S IIM 

' 1102 

1102 


PASEL-Sa    CRIMINAL    LAW 
JURY. 


I'ARLIAMEXT. 
PAillyjIK.S. 
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PA  PE  R.S-^te  NEWS  PA  P  E  RS. 
„ivr'?""'  '"""  -^"AciLMKNT,  .s<e  ATTACH. 


PARDON. 

Kkfi-xi  or,  sec  CIVIL  STATL'S. 


{■    R"lNn.\IIIKS„K,  fi. 

J'l,  EuKnioN  OF,  7. 
I-  Bor.NnAiuK.-  uf. 

''•  ^'   •'    '^'^  C.  C.  iMiH. 


PA R ENT.S-&e  C JI J  L DR  EN. 

1,  llniK."  OF.  I. 

n.  Pdhkrs  of,  2. 

Ill   Rk.-^'ons^iuh.ity  of,  3. 

IV.  Ri(.iii,<  of,  .t,  j. 

J.Illllt.''  uF. 

1.  A  father  i«  not  lK;iind  to  pay  the  boar,!  „r 
lui.miiiorf'oi,  wlio  i.«  learning' a  trade  when  thf 
K,„ .  wajren  are  sntKde.nt  to  pay  Iti.  u^^'n  hoar.l 

iiSc'c        ''      ^^•-"'^•^•''^'■'''^'^ 

II.  Powers  of. 

2.  A  parent  of  a  minor  has  „o  power  t.. 
bring  an  action  in  l,er  own  name  .inidv  to  re- 
cover damage,  (bran   alleged  illegal  aire..tot 

s"c.T«72.         '"'  '•   ^'"""^    "^  ^    ^    "^    "^' 

III.  RESPONSIBILITY  OF. 

3.  Parents  are  respoimihie  tor  the    act-  and 
wrong,  coniinitted  hv   HuMr    children      kvr 
V.W.W,,  4R.  i.  28ti,  C.  C.    m2,m\ 


'Mj;inj.'   In   roninii-!.<i<iiicr.^ 


Ifl.  Eiifirricv  ,,K. 
7.  ■i'ji,,  p„rt,.,..,    I  .| 

for  t  10  ill'*.   »  /■  '■^••■^    •■'    • '.'iiiiiii.-,-nMifi> 

;;-C:;;;:-;;:;:,e;;;;™  ■:;,:-;:;; 


PAR  1,^1 1  [ONER. 


ClVlLirrTUsr^"''^"^^'^'''''-^^''^^''' 


IV.  RuiHTS  OF. 

s     iitlered    hy    Inn,  ,n    con.^equence  of   hiv 

PDr     I     -I         '''''!-"<J'*"N  h-    which   he  waV 

p mcl  of  iK.r  HervicoH  and  conUbrt,  etc.,  ami 

il«0,  with  interest  and  costs   was  •■rant''     1 

^;ipr(«it  01  the  oircnnistances  al  e.^d.     A'' ■   '  '' 

Vi.i.l5L.r.R.  I02.S.C.18ti,'-,?  "'• 

•J.  A  father  eannot  he  deprived  of  thecn^t,„^v 

I J  guardianship  ,,(  his  minor  cl,  I  i  e,"    ev  .    , 

nn,sa,„i.v  or  gross  ni.scondnct,      r  ,aii  lu    l'^ 

t'theclJ'^"''-"'"''''^''''-''^"     -- 


PAULIAMENT-^etLEG.SLA- 
TURE. 

I.    PowKR  Of',  S. 

JI.  Puivii.KoK  uv  Mk.viber,s  fhom  Aurkst,  y 
J.  Powers  of. 

hv^the'fc."'^  petitioner  was  committed  to  jail 
'y  tlie  Hnuseof  Assemblv  of  the    Province, 

5Spr;n.fca:a 

.urninK  olhcer-/AY,^  on  his  petition   (.^a  w    t' 
mil  tin   H.,i  >e  li  i,l  in  such  ca.se  the  uower  .  F 


PARISH  BEADLE. 

1  RiMiNtRATioN  OF,  #ee  CUSTOMS. 


;:-.ionoti,sownn,Jn.l,ers:-md;i    ,    K 

;      iH.ice  01  the  duty  ol  those  olticei^  wl  .  a  e 

I  itnisie,    with  the  refinh.tion  of  the  electi  ,n    ,f 

;ts.Meml,e,.s,an,n,.rtl,er  that  the  c,.u!wh^ 

^^eli.ii.e,  n,n' had  a  person  so  committed  veV 
•'■«    hec^mnulment.lid  not,  profess  to  be    Vr  a' 

;'",""i|;'.  l^i.t  was  evi.lently  arbitrarv.  n,  .^ 
I'l  c.i.  ra.y  t,.  every  principle  of  law  ,^r  j,     i  ., 

H-oo,nt  wonid  notonfy  lecompe  ent  but-"  o     d 

i'9:s:c[^5^'''f"''"^'^"-  ^"'•'"«"y-,5L.c.R:. 

I     n.  Privilege  of  Members  from  Arbkst. 

H  wn  o(  capias,  prayed  to  Have  the  writ  qua.hed 
aud   to  Ik;  liberated  from    such  arre«l,  oa  tU 


I    I 


ml 


J 


I   *i 


)   I 
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PARTITIOX. 


PARTITION. 


n 


groiiiiil  (if  privileije  a^  a  nieinber  of  the  Logisla- 
live  ('niiiicil  of  Ciinaiia — Ilelfl,  th!\.\  such  privi- 
lege iliil  not  attach  to  iiiciiibcrH  of  the  Canadian 
Leginlatiire  in  virtue  of  any  law  or  usafie,  or  by 
reaHon  of  aniiloiry  between  it  and  the  Parlia- 
menl  of  (ircut  Hritain  ;  but  that  it  attaclied  ] 
soh'ly  oil  tlie  j^round  of  necessity,  within  which 
the  ca«e  ol  tlic  petitioner  did  not  fiiil,  llie  as- 
sembly having  been  prorogued  ."onie  lime  pie- 
vioufly,  and  the  petitioner  not  being  tlieii  ' 
enga.ed  in  any  parlianientarv  duly  or  service. 
('iiciUiir  ct  III.  y.  .)[iiiii<;  4  L".  C.   R.  14(i,  q.  B.  ' 

1H48.  : 


III     ExCrXSION  FROM. 


PAROLh:  KVIhK.VClv 
DKXCIv 


-SV.E  VI- 


TA RT AGE— See  I'AUT ITION. 


rARTICULAUS. 

I.  Hii.i.oi.-.jwKLKCTION'   LAW   I'ROCE- 
])V\{K. 


PARTITIOX— &.'  LICI TATION. 

T.  Act  ok,  10. 

II.  Action  in,  11-14. 

III.  E.XCl.CsIOX  FROM,   1,J. 

IV.  NlLMTV  IN,  16 

V.  Ok  Com.ml'nity  Propkutv.  17. 

VI.  Ok  .SiHHTiTi'TKi)  Property,  18. 
VH.  KiunToF,  l'J-21. 

I.  At'T  OF. 

10.  Where  a  wife  who  accepts  ihoconniiuiity, 
has  obtained  a  judgment  of  separation  of  pr  - 
perty.  and  rtc/e  of  partage  will  de  iie<es5!ary  to 
eMtabliMh  her  share  in  the  property,  wliicli  ' nrfe 
may, on  motion  tothat  effect,  behomiiiojiuicl  bv 
the  court,  llnllnnd  &  Coughlnn,  lii  I..  V.i. 
105,  S.  C.  1872,981  C.  C.  P. 

11.  Action  in. 

II.  In  an  action  in  parlition  of  a  succe.asion 
all  the  co-heirs  nniHt  be  parties  to  the  suit 
either  as  plaintiffs  or  defendants.  LaverdiPre  v 
Lm-i-nlure.  1  Rev.  de  Leg.  Ml,  K.  B,  1861 ;  920 
C.C.P. 

12.  .Mthongli  a  usnfinetnary  be  in  possession, 
an  action  in  partition  will  lie  llir  the  as.si<»iiMient 
of  the  portion  tif  eacli  heir  of  the  property  wliich 
is  so  fMissessed.  ['niilhi  &  Fuliirdeim.  IRev.  dc 
Leg.  r)0,")  K.  M.  1821. 

i.'f.  .Vnd  in  an  action  in  licitation  of  an  im- 
moveable property  held  li<ir  iiuUrif:  by  the  par- 
ties—//(•/(/.  that  such  an  action,  always  is  con- 
tain! il  in  a  .JciiKind  of  partition,  ainl  in  such 
action  the  parlies,  plainull  ami  defendant, are  in 
the  same  relalive  |i<iHilions,  each  party  being  at 
tlu-  -iintetime  p!:iiii(ill';iri(i  liffcniiaiii.'  BlstiH 
V.  Lloi/d  et  III..  12  L.  C.  R.  446,  S.  C.  1862. 

14.  And  the  cause  of  action  in  siicli  case  is  the 
jfiiiit  owner-hip  /ic.r  iiiiiii-in,aui\  not  the  alleged 
indivisibility  ot  the  property  itself.     Iti. 


15.  The  law  by  which  a  person  not  eiuiilf,|.. 
succeed,  but  to  whom  one  of  the  co-li(jir<  ^,^ 
transferred  his  rights  in  the  8iicce,ssi,,ii.  iv ,',! 
eluded  from  a  pnrfiiijf,  applies  even  al'lciHiir. 
visional  piirliii/r  has  been  made.  I)iir,,rlin  i. 
Tiir,/,,,,!.  Ill  L.  C.  .1.  178,  q-  n.  1^71  ;  7iij,.|" 

IV.Nci.i.rrv  ix, 

16.  .\n  error  as  \i,  the  conlenlsof  an  iiiiiii,-,i». 
able  in  a  jiidjinenl  ordering  a  parlilMm  i<  •  ■ 
a  cause  of  nniliiy.  imd  such  error  nmv  |y  rei:. 
tied  in  appeal  by  ii  jndgincnt  of  the  court  «||i, 
costs  against  the  appellant.  I'l-hniiiin  ,■!  ,il  t 
Jinin,!  rt  ,d,;\  R.  L.  :!S6,  Q.  M.  HTI. 


V.  Ok  Co.m.mixity  Pi; 


!ori-:itTv. 


17.  On  demurrer   to  an   action  t'^r   ii 


'|rl>l',; 


Slim  ai?  the  proceeds  (jt  acoinmiinilv  lniM-peiui,, 
plaintiff  ami  his  late  wife— //c/i/,  thai  ilieaili.-. 
should  be  one  of  partage.  Diipins  v.  Ihiimi.-i .' 
L,  0.  R.  475,  S.  C.  1854  ;  692  &  Li,-)!  r^,yy^.i 

VI.    Of  SrB.sTiTrTKD  Propkrtv. 

18.  By  his  will  the  testator  licqiKMihel  i., 
property  to  his  two  children, a  sun  and  ailaiiji- 
ter,providingtliat  tliey  wereto  use  and  enjuy'b 
revenue  thereof  oil ly  diiringtheir  lileliiiielani 
to  transmit  it  eir  children  who  iilsowfre 
forbidden  to  alienate  the  pro|K'rtv,  U: 
were  directed  .  .nsmit  it  ii;  turn  to  ilioini;;- 
dren,  that  i.s  to  say  to  the  "real  grand-cliililmi .■ 
the  testator.  In"l808,  the  year  folluwin?  ihe 
death  of  the  testator,  a  partition  wa.s  inaJe.- 
the  property  of  the  testator, ill  virtneof  wliichiU 
son  took  two-thirds  and  the  daughter  one-tliir' 
In  1861  the  grand-daughter  of  the  son  of  tiiPt- 
tator,  being  the  first  in  whose  favor  the  siili-t. 
tiition,  according  to  the  will  of  the  le.-tal^- 
opened,  brought  action  en  partaije  for  lierstmrr 
of  the  property,  based  on  the  princiiile  tlialtlw 
share  which  fell  to  her  grand-father,  iiivirtue "f 
the  first  partition  remained  all  in  hi- slock.  Tlie 
defendant  pretended  that  the  parliliiin  slioiiliilt 
made^jar  ^e^e  instead  nfpar  .•.vji/e/i,'— //c/.'.mairi- 
taining  the  pretensions  of  the  pliiinlill,  iliai.tlif 
sulfltitiition  being  open  in  favc.r  of  one  of  the 
fiiibstitiites  before  the  others, tlie  parlilion  iiiigii! 
be  demanded  in  favor  of  such  first  siilkstitiiie. 
without  waiting  for  the  opening  ><(  llie  suli-tiln- 
tion  in  favor  of  the  others.  Dimii'iit  v.  Ihiimi. 
7L.  C.  .1.12,  S.  C.  1862;  689  C.  r. 

VI 1.    RllJUT  OK. 

19.  Action  was  brought  aguin-l  llio  oMwi.v 
two  heirs  under  their  graiidl'allier's  willkira 
provisioiiiil  piirtition  — //cA/,  that  such  a  pan- 
lion  could  be  had  at  any  time  lielweeii  iisiifriK- 
tiiarv  lejialees.  Ciithhrrt  \.  (  iiflilnTlJ)  htl 
12^,S.C.  1861. 

20.  A  partition  between  parties olTullajew- 
feeding  l<i  an  e-tate,  made  during  the  lifv  imf  of 
the  fir.-t  sub.-tiiule,  (.-11111101  be  sel  ii.-iiie  aitcrllir 
lapse  of  ten  years  becaiise  of  ihe  ali^^eiiooiiflli' 
appoiiiimeiit  of  a  tutor  ad  /inr  to  the  siili^titii- 
lion  ;  nor  bv  reasonofthe  absence  of  any  valmi- 
lion  of  the  immoveable  <'ii  pmlmji  ;  or  bwM*" 


ARTITION. 


[ON  FROM. 
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liy  wliich  a  pprson  not  entitle,! „ 
I  wlioni   one  of  the  co-heir^  |u. 

riglits  in  the  succossi.in,  is,,. 
nnrtnije,  applies  even  aluiHp, , 
''   hit's  hccn  iiinile.     Ihinn-lin  t- 

C.  .1.  178,  g-  H.  ls7-l;;i0CX. 


11^  tn  the  ooiiipiit^of  111)  iinmow. 
iiicnl  (inleriii;:  a  |iaitiiiiiii  isr,,.! 
IV.  mill  such  ei'nir  may  he  reel. 
IV  fi  juiltriiit'iit  rit  thi'  i'oiirt  will, 
ic  il|i|M'llaiit.  I'lhiiiiiiii  ,•!  Ill  I. 
K.  L.  ;!,s(j.  Q,  H.  1^71. 

INITV  I'liOI'lMnV. 

rrer  to  an  actinii  t'nr  n  siieciil; 
eeilfiol  acoiimiiinity  lit-uveenll* 
-  late  wif( — I/il(l,  that  iheafli,-. 
I' part II (re.      hii/mis  v.  /»i/»i,),, ,' 

C.  lsr.4  ;  ^■><.n  k  i:;,-,i,/.,,-,y(:,c. 


^Tirn-KD  Pkopi  R 


rv. 


ivill  the  te^^tator  hoi-iuo.ithd  y 
two  cliildrcn.a  sun  ami  ailaiijli- 
at  they  were  to  use  and  enjiiy  ik 
■  i'n,y  (liiriiijz  their  hletinie,  ani 
eir  cliililren  whn  also werj 
alienate  the  |irii|R'rty,  U: 
•  nstiiit  it  in  turn  to  tlicirol;!- 
^ay  to  the  <;reat  f:ianil-i:hil,lren , ' 
n"l808,  the  year  lolluwii,?  tlie 
stator,  a  partition  wa?  iiia.lc,' 
the  testator, ill  virtue  (irwhiohilt 
lirds  and  tliedmiL'htor  oiip-lliir'. 
nd-danghter  ot'  tlic  *in  o(  tiiel"- 
first  in  whose  favor  the  siil,qi- 
ig  to  the  will  of  the  tOi^tator. 
t  action  en  piirtiiifc  for  lier  share 
based  on  the  principle  tliat  lli? 
1  to  her  i;rand-l'atli('r.  in  virliie,'f 
)n  remained  all  in  hi- stuck.  Tlif 
nded  that  the  purliiioii  .«liiHiliii« 
steud  of  ])<ir  sti)irlh'—lli:l<!,mm- 
en.=ion.«  of  the  phiintifl,  iliai.tlif 
iig  open  in  favor  of  one  ofliit 
re  the  others  .the  partition  mi'lii 
I  favor  of  sueh  lirst  !siili.»titiitf, 
for  the  opeiiiiiii  of  the  siili-tilii- 
the  others.  Uiiitiniit  v.  IhiumK 
C.I8(;2jti8yC.  i\ 


IS  hroiijrlit  an;iiiu-t  the  oMmo' 
r  their  trriiiidl'uthi'i's  will  lur« 
ilion— //(7i/,  that  siK^h  a  par:- 
A  lit  anv  time  lietwecii  ii^iifni'- 
('iillil„:rt  v.  (jitlihrrl.i'>l.Ci. 

n  hetween  partiivsol'l'iillaire^no- 
tate,  nuiile  during  the  hftiineof 
ilo,  oaiiiuit  be  set  a^i.ie  aiiprib 
rs  heciuise  of  llie  aliscnceflflli* 
a  tutor  ml  line  to  the  siili'tilii- 
i>-oii  of  the  aliseiu'c  of  any  valiw- 
jveahle  en  inirtuiji  ;  or  beiWe 
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PARTXERSIIfP. 


.fibosnb'titiuion  in  favor'of  the  co-partitioners 
„  I  lieing  own  at  the  period  of  the  partition  ;  nor 
:  ivaiiseof  the  lun.ion  du  tier.iait  ijudrt.  the  eo- 
i  partitioners  having  had  possession  of  the  estate, 
•11  least  of  &  portion  uf  it,  durini;  the  lifetime  ol 
the  prfiiiirr  i/irre.     Gitii  v.   Gaij,  1 4    L.  C   l{ 
•JL'O,  Q.  li.  H(i4.  •  • 

•jl.  Ami  Md,  confirming  this  decision,  that  h 
ll«irlitiorj  hetween   parties  of  (nil  age,  of  merelv 
l-iiie  usufruct  of  tne  property,  will  he  earned  into  ' 
letii'Ct  without  regard  tosiihstitiiteswho.se  rii-hts  I 
lare  protected.     Ih.,    &  17  L.   C.  U   ['>•>    \^  r  ' 

\im.  '  "'    '   ■  1 


■iCfi 


PARTNERSHIP. 

r.  ArrouxTs  Bktwkkn  Part.vkhs,  22-24. 
1|.  Aeror.NT  of,  2"). 

III.  ACTIO.V    AtiAINST    P.VRTXKKS,  2li-2l> 

IV.  Af'TioN  Bktwkkn  I'artnkhs,  .{o" 
\'.  Ai'TioN-  iiv  Pautn'krs,  .'il -.'<;{, 

VI.  Action  by  Paktnkksiih',  .'il. 

VII.  Aii.MissioNS  OK    Part.vkks  Appku   Drs- 

|;«jl,rTION',  .'iJ. 

VIII.  AtiHKKMENTS  Bktwkkn  Partners    .ii; 

IX.  As.si(iN.MKXT  HV  Partners,  .^7,  .is     ' 

X.  AsSKiNMKNT    BV    PaRTNEUSHIP,  .SI) 

XI.  Co.M.MERClAI,,  40,  41. 

Xir.  CoMI'KNSATION  OF   DeHTS  Die  TO,    )•' 
Xin    CONTINIATION    OF,  4:i. 

XIV.  Contract     of    Dis.soI.vtion    of 

|2)lsS(ll,l'TION  OF.  ' 

XV.  Declaration  of,  44. 

XVI.  Disso'.fTio.v  OF,  45-40. 
Eferl  of,  oO. 

Liuliilih/  of  Partners  After,  ,J1 ,  .-,2. 
Ri-gixtnitinn  nf  53. 

XVIf.  l)oK.«ANT  Partners,  54. 

.\VIII.  Ji-iMi.MKNT  Agai.v.st  Part.ver,  .55. 

XIX.  LlAllIl.ITV    OF. 

For  Arts  nf  Partners,  56. 

For  <liin(b  Purchased  by  Partner,  57 

XX.  hiABii.iTv  OF  Partners,  5S.r)()', 

XXI.  LiABiMTV  OF  Partner.siiii.  Propertv 

.XXII.  Liability     of      Party     ADVivciKr 

MONEVTO,  f)2. 

.XXin.  Liability  Under,  (].'?. 

.X.Xiy,  I'lkadincj  by,  (i4. 

.\.\V.  Powers  of  Partners,  65-(i7. 

.\XVl.  I'lfjoF  OF,  68. 

XXVII.  Pi  kciiASE.s  BY  Partner,  CO. 
XX\III,  Keiustration  of,  70-72 

XXIX.  Rkuits  of  Creditors  .ih"[N,„vii)L- VI 

XXX.  HiiiiiTs  of  Partners,  74-78 

III  Jnxiihyiirii,  7!).S1. 

h  Fnrtiii'.rsiiip  Prnpprt;/,  .82 


92(> 

00,'Trol   ^'{'''rP'*^'n"*';'ip  bnsines..  nn.ler  their 

iti:      ;:,;'"    T   ''^."^"'■■-•^^'•y  '«  oner  ami 

-aid  J,  rtioif  ,.''•'''""''''',  ■*"  =""="""'  "f  '»'<- 
w  ,1 1,  '^"'"  r»"''""'--^l'ip  hiisines.-,   h„t  i. 

'  ae    t  n,  '''"■:i"-'  'n  ""■  """"""""K.;  uf  (I,; 

fenilai  I       »/  /)       /  ,-/'",*'  P'«"iti"-  'o  the  do- 

i  si,f,!;.,\^'"'"'  '"  ""'  '<'riiiiiiatii,n  of  the  partnor- 
-Inp   he  partners  made  a  settlcnerl  of  their    .e- 

action  ,n  assmnpsu  i;„.,1h.  aino  ,oI-//-.  ,/     h 

fH,.S.  t.  R   1S7I  ;   l.S!)8  (.\  U. 


'  3  ii.  L. 

n.  AccorxT  OK. 


orrin, 


,,    ',■    '*,l^'^-"'   i:laimin^'  a  right  to   share  in  a 

i  'tot!:''"  ^'^^""."f-  '^o-oement  w|  e    h? 
-  to  receive  ,a  certain  portion  of  the  profits  in 


Ciin tract  hy  w 
nership  befor 


itii 


Irawing  him 

I  ,    ,  .'    -,- 'i'P  expiration 

iiiie,!  in  the  agreement,  and 
of  the  same  has  heer 
10  L.  C.  |{ 


.  closed 
;W5,  Q.  B.  I860. 


■elf  trom  the  part- 

of  the  time  stipu- 

efove  the  hiisines.s 

Miller  &  Smith, 


III. 


ArrioNs  Agai.v.st  Partn 


S'ERS 


26    The  holder  of  proinissr  rv  note.",  signed  hy 
;_   '     "    w  .Id,  had  since  dis-olved   took%c  io^ 

the  tx    h.;;  ,""-'   ^'"""■'••^'  *''"«'■"«   ""'t'l'" 

S  'ue  ■   i ;  t        -If  ?"""'>'  '^"''  «■'""  ^"  t''«  United 

i,a     ,;    ,?,        '"f  '?  '^'f  e  s„eciHcally  that  the 

|a,tner.h,p  was  dtssulved-//./,/,  that  their  was 

spec,  ,0   allegation  of  the  dissolution  of  the 

.  t.ership,  and  therefore  the  action  ajiainst  one 
P  rtner  was  had,  l,nt  that  the  plaintiff" would  e 
■  llowed  to  amend  his  declaration  by  insertim^ 
:u.. averment  of  the  dissolution  of  the  partner"- 
>iip  on  payment  of  thirty  shillings  cost=, 
^,sanlt  V.  Perry,  7  L.C.J.  lO'S,  8.C.  1,803  ;  ?,4s 

sn'eL™"'  f^rn^erW  in  partnership  cannot  he 

led  «,,  nartners,  although  their  responsibilitr 

lias  not  ben"  oi.n.,..„i  i ■  .  j 


-XXXI.  Rii;iits  ok 

P'lST.VCR,  M!^ 


'Iranskkrke  ok  Shark  ok 


•  .\ccoiNTs  Between  Partners. 

mLf ''"■'"  ^J"'*"''^  ''""  •*«■"  '^"•'"■'<  I'Ptween 
wm>,  an  action  of  assumpsit  or  of  debt   wili 

L,  '  1   ,     ''",'"""ti  i'lit  if  no  balance  has  been 

h'l^k the  .vtion  will  be  to  account .         ohiiX  , 

■Rfristei,!.  1  lie.,  de  Leg.  352,  K.  B   1821 

„"    !;'"'  ',"  ,"*"  "'^I'on  pro   socio  in    which    it 

'^"JoT^  an  account  to  the  defendant  bf  the 


.een  chatiiie.!  by  the  .li.ssolniu.n  of  the 
pa  tnersirp,  and  their  right  to  be  s,„.,I  in  their 
'"dividual  capacity  is  sulHcient  ground  to  di». 
miss  an  action  on  an  exception  to  the  form. 
l^^,iorefti   v.  Dorwn  et  al.,  8   L.C.J.  93,  ,S.  C. 

2^.  In  an  .action  against  a  partne-.s'iip,  evid- 
once  that  the  firm's  name  was  '•  A  B  A  C  "  did 
tioi  prove  that  the  Co-partnership  consisted  of 
.l.ree  o,  ,„o,.e  per^<^nsr, ;/,„•,  ,.,  „,.  v.  dermis, 
2  licv.  lie  Log.  ;{3t,  KB.  182!). 

Lit.  If  one  of  several  partners  die,  the  surviv- 
iig  partners  may  be  sued  without  the  represen- 
afives  01  the  ihwaseu  ,,,,,„„.,.  ,„.;    ,  ,„,J,.        ._ 

e.s  ,0  the  suit.    The  S/adaruna  llmk-  v.  Kniyht 
'•taf.  I  Q.L.R.  i;),-,,  s.  C.  1875. 


IV.  Action    Between 
coints  Between. 


'ARTXKiis,    see    Ac- 


.iO.  A  party  has  no  right  of  action  in  assum»- 
Rit  against  his  former  partner  for  debts  alle-'eil 
to  be  due  or  money  taken  out  of  thepartncrstiip 
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PAF^TNKKSini' 


PAETNKRSIIIP. 


9* 


funds,  tlie  proper  remedy  bcinp  bv  uii  nation  yy;v, 
Korio.     Thinlier  v.    I'ilun,  4  L.  "C.  .1.  ;)7.  S.C. 

V.  Action  iiy  J'artneks. 

.'II.  Wliere,  after  the  (li.«.'olution  of  the  part- 
ntrsliip,  part  of  the  eftects  bclonfiirif;  to  the  linn 
fiiliM  into  ibf  luitiils  o\  one  of  the  purliiern,  and 
\iv  i.«  about  to  appropriate  tliein  to  liiiiiscif,  tlie 
oilier  partner  cannot  iiliacb  llieni  by  revomlica 
tion,  bin  pmper  remedy  being  by  action  y</7/ 
.siii'io.     Mdiiuiit  V-    liniilii,  1  Kev.  de  Li'".  307. 

g.ij.  1.S.J0.'  •  ° 

'.VI,  And  ill  an  action  pin  sm-iu  by  a  ..^urvivinj; 
partner  ajrainst  ibe  execiitorn  of  tiie  deeeasul 
liartiier,  tlie  beirs  and  universal  li;:al(ec  iiiiist 
oe  called  into  tlie  case  ainl  made  parlies  tbeidn 
to  account  fur  tbe  business  of  tlie  [lartiiersbiii,  I 
Douk  V.  >•«(///(,  1 J  L.C.J.  U^,  (IW.  iHTi. 

.■):!.  And  if  tbe  lieirs  and  universal  leiratces 
liave  not  been  called  in,  ibe  court  slumM  make 
an  order  to  that  e/lect,  instead  of  disiiiiHsinj;  the 
action.     Jb, 

V!.  AcrioN  iiY  PAKTNhusmc.  j 

'M.  If  il  appear  by  tbe  evidence  that  the  plain-  I 
tift'lias  a   partner  who  in  not  a  party  to  the  suit,  i 
in  an  acli.iii  on    lielialf  of    the  partnership,  the 
court   will  dismiss  tbe    actinii   i/iiiuif  a  pre.i) iil, 
Jfoili/irw  C/iiuiiiitiii,  .\  livv-  i.k  Li'ii.  352,  K.B. 
1817. 


as  nn  assjirnnienl  of  the  partnei-luii  ...|j|, 
('iinniviji  r  \.  Triiiic/iciiiiiiihii/iic  cl  ((I  \  ^niL 
IH  J..C.,I.  335,  S.C. K.  1H7J.' 

X.    AsHIUX.Mt.NT   BY     PaRTNEKSII  jr. 

31).  But  an  appigunicnt  of  a  firm  invdlv^j,  I 
as.signment  ol  tlie  estate  of  the  indiviilu,.,!  n,,.' 
ners.     I,,  icin  it  al.   v.  Jijf'rc!/ el  nl..  \- ].,['< 
131,   8.    C.    Ac    McFiirlaiii'  in  n    \   >'hijiii\ 
.Stariiit,  12  L.C.J.  239,  S.C.  IHTI.  ' 

-XL   CoMMKHCHI.. 

•to.  A  piirtiiersliip  between   a  sluriil"  aii.l  n  i 
advoeiite  and   a  mercbi'.nt,   formed    |;..r  tlir  m.I 
|Hise  of  carryinj;  on  a  sawmill.  i.«  a  euiiiMicrtiil  j 
piiilnershii).     (.'(Hiliiiicr    v.    //.'/,<,<((/■,/  ,/„;  i, 
L.C.J.  H.  C.r.  1,«71. 

41.   Where  two  per.ions  entered  inli, ;» coniriH  ! 
tOf.'ellier  to  fuinish  ties  to  a  railway  at  mi  iiiri 
per  thousand —//(7'/,    to  be  a  ec.n,ii,i.|viii|  ij...  | 
nersliip.     jAiro.se  i^  J'ulluii,  IT  !,.(,'.. I   yi  >  !■' 
It72. 


Xif.    Co.MI'tNS.MION    OK    DlJlV    I 


'i  K    TO. 


12.  A  debt  due 
p   (11  ((iiniif 
tbe  individual  partners 
L.C.I.  2511,  S.C.  lS(i2;  11H«  C.C. 


(letit  aue  to  a  parlneislnp  eaunoi  l.-y|  i 
up  III  iiiiiijieiiyalitiii  of  an  anKJiint  due  livoneci 
Iliiiriii'l  s.  >''/|f(i,(,j| 


VII.  AnMl.SijlO.VS  OF  I'AliTNKK  AFTKH  DiSSO 
riTION. 

35.  Where  iud;j;nient  has  been  rendered  on  the 
admission  of  on'-  partner  in  tlie  name  of  tlie 
tiartnership,  after  diHsolulion,  it  may  be  set  aside 
liy  the  otiier  partner  or  jiartners,  "especially  it 
there  be  reason  to  suspect  collusion  on  the  part 
of  the  person  who  makes  the  admission.  Maori: 
V.  U'LearyetaL,  9  L  C.J.  164,  S.C  1H65. 

VIII.    AuRKKMENTS   BkTWKES    PARTNERS. 

•Sfi.  Where  two  partners,  carrying  on  business 
as  iron  founders,  ajjreed  lietween  themselves  in 
writing  that  no  contract  for  the  purcliase  or 
pale  of  material,  to  an  amount  exceeding  $100 
ehould  be  made  by  either  of  the  parties  without 
the  consent  of  the  other,  and  that  such  consent 
ehould  be  held  to  be  given  where  no  objection 
in  writing  was  made  within  twenty-four  hours 
after  the  tratisaction— //t/i/,  that  this  did  not 
exempt  the  partnership  from  liability  to  third 
person.'"  uiiiier  any  contract  made  by  one  [lartner 
in  the  firm's  name,  provided  such  sale  was  with- 
in the  scope  of  the  partnership  business,  and 
the  purchaser  had  boui.'lit  in  good  faith,  i'wil- 
Her  el  til.  &  Gilbert  rt  al..  18  L.  C.  J.  22,  S .  C.H. 
1874;  1850&  IStitJ  C.C.' 

IX.  Assignment  iiv  Partners. 

.17.  Two  partners  out  of  a  partnership  o(  three 
cannot  alone  make  a  voluntary  assignment  t'- 
an  interim  assignee.  J.usk-  it  al.  in  re  &  Fuol. 
17  L.  C.J.  47,  S.  C.  1873. 

38.  All  assignment  under  the  Act  by  oik 
member  only    of  a   partnership  cannot  operati 


XIII.    CoNTlNlATION   OK. 

4.).  Til?  purchase  by  a  widow  i  if  the  share  of  I 
j  her  deceased  husband  in   a  tliresliini;  maflififl 
j  iloes  not  constitute  a  oonsenl  by  her  tu  conliinK 
I  the  partnership.     Aithn/  et  ux.  v.  llniiiUii.,! 
!  8  L.C.J.  315  ii  14  L.C.ft.  !)7,  C.C  Usii.!. 

I      XV.  Declaration  of. 

i 

\      44.  The  allegations  contained  in  a ijeclaratw 
of  yiartnersliip   duly  registered  caiiiKit   be  cos- 
troverted  by  any  one  who  is  a  iiieinlKrof  ikfl 
partnership  at  the   time   such    dularaiion wt! I 
made.      Tlie  Sladiiriiiiii  Bunk  v,  Kiiiij/dtt  ill  1 1 
Q.L.H.  193,  S.C.  1H35C.C. 

XV' I.  Dissolution  ok. 

45.  A  partnership  is  dissdlveJ  l.y  ihenisr-l 
r!a.:e  of  a  female  partner,  anil  the  action /irvj 
.'■■oi-iii  lies  against  her  and  her  liiisbaiiil.  Antm\ 
v.  Dnllairi;  2  Hev.de  Leg.  74,  Iv.ii,  Mti, 

4I>.  By  a  deed   of  ilissoliitioii  of  [lariiier-tipl 
the  jilaintitl'  received,  as  part  uC  his  interest  it  j 
the  firm,  two  promissory  note*,  with  «  stipiiii-j 
tion  that  he  should  be  at    liberty,  within llir« f 
we  ks,  to  return   the   notes  ami  to  takefucli 
go  >ds  from  the  stock   of  the   partncr.«liipast(| 
wiuld  sele;l,  to  an  iiinoiinl  eijiuil  tu  such  nclts,  [ 
and  interest  at  05  per  cent,  udvaiicc  u|xjii  ill  I 
c.jst  thereof     In  an  action  of  daiiiaires  aj'sinsl | 
t  le  defendant  for   refusing   to  |ieriiiil  tliewld'-l 
ti  m  under  the   contrai^t,  the  nutc*  having  jwn  j 
d  ily  tendered  back— 7/t7«/,  reversinjiihetlecifioiij 
of  the  court   below,  that  ilie  plaintif?  w.«  usij 
limited  to  any  particular  de.scripton  of g^ 
or  oblit'ed  to  allege  from   what  kimi  of  fxxifj 
he  would  have  selected,  and  on  refusal  tlialM 
wa.s  entitled    to  daiiiageB    in  6  sum  equal* I 


AETNKJISIIII'. 


m 


hid 


PARTNERSHIP 


iiintTit   of    the    |iiirtricr-l,ip  ,..iai, 

Tnitic/iiiiiiitiliii/iit  el  III  A  fi,(,(/,, 

i5,  S.C.K.  187.J. 

MKNT  BY    PAnTNERsflir. 

aHfigninent  v(  a,  linn  invulvMi, 

i  llie  fKtatc  (if  llic  iiiilivi,lii;,||j,|n. 

ft  (il.  V.  Jiji'rnj  li  ((I..  l<  I,  ^'  J 

k     McFdrliliic    ill    n     \    ''rj|,|iki 

LCJ.  2:iy,  S.C.  1871.  ' 


ner.-liip  lictwccn   a  >lirriir  aii.l 
a  iniTfliiinl,   t'orimil   IVtiIhiii 
luji  on  a  wiwiiiill.  is  a  i',,niiMt.rt;^  I 

Ciillllllitr     V.     H.ii.i.s,;,;!   ,1    ,il  \\ 

'.  mi.  "  ' 

two  pcrsions  ciitercii  int,.,  a  amm 
niii-li  tics  to  a  Miilwiiy  at  MMiiuci)  I 

—  Jhlil,  to  he  a  ci'ii'.ii.i-h-inli^H, 
iroxe  ii  I'dtli.ii,  IT  1, .(,',,).  ji',  .>  (■ 


EXSATlON    OF    DmiV    |I:  K 


ro. 


line  to  a  |)arliioi>iii|i  oaniioi  1.-,^;  | 
isiitimi  of  ail  iiiiiDiiiit  iliif  (ivi,i,e,., 
1  |iarlricrs.       Ihnritnl  ^.  >''/|fii,( « I 
.(.'.  Itf(i2;   11H«  C.C. 

liNfATlON   OK. 

rciiiise  liy  a  widow  i.t'  ilie  .-^liareoll 
husband"  in  a  tjin'slimi;  inaeliiifl 
litilte  a  consent  bv  licr  Id  ojiiliniie  ( 
ip. 

k 


;).     Auhri/  ef  \ij-.  v.  Ihnn'ntl'il 
14  L.C.li.  97,  C.C  iSii.i. 


kUATION    OF. 

egntionfi  contained  in  adeclaraiM  | 
p  duly  registered  oaiiMiit    be  coii- 
my  one  who  i.s  u   ineinlKrof  lie  I 
t  the   time   sudi    lUcJariitionia*! 
Hadaroiia  Bunk  \ .  Kiiiijhitt  ilA 
C.  1835  C.C. 


Jl.UTlON   OF. 

lership  is  dissolved  l.y  the  nur- 1 
iiale  partner,  and  llieaction  |/r»j 
nst  her  and  her  linsLaini.  Antm\ 

Kev.de  Log.  7t,  K.B,  MtJ. 
eed  of  dissolution  of  [iarliie.4:p| 
eceived,  as  pari  ul  hi-  iritereilisl 
promissory  noie'^,  with  a  stipiiltj 
hijiild  lie  at  hheriy,  within  lliw  | 
urn  the  notes  and  to  takemck 
e  Ktoek  of  tiie  partnership  as  lii  I 
to  an  anioiint  e(|nal  tu  such  now,  f 
t  tij  per  cent,  advanci'  \ifuh  lli(j 

In  an  action  cif  ilaniafres  a^'aiiiill 
for  refusing  to  pi'miii  thf«K'-j 
•  contract,  the  noti'-i  iiaviiigtoj 
hack— IhM,  reversing  iiie(ieciiiM| 

below,  that  tlie  plaintiff  t.*  r,^. 
f  particular  de.script.on  of  g 

allege  from  wiiat  kind  of  fxiiitl 
!  selected,  and  on  refusal  thai  Y\ 

to  damages    in  &  suiu  eqatlKJ 


I'ARTNKRSrriP. 


9:](k 


.....  J 

jiiinnnl.  npon  proof,  to  the  vnlne  of  ihe  ^nn-ls     ,.,       .    i  . 

4:.  l'lan,lillH,:on,.ii:ned  a  ,,„  u.litv  of  ish  .,  '  '  r''"  ','"'  ''"''  ''•''  '''■<MMi^'l  i„\ien,  ..''''' 
,,,olelVndantn,r  saleontheir  a',  in  «  to  arv  „  olhee.  ,|,at  ,|.e  oth,  r  't,',- '^  ''''"',  ,' 
.„.  a.er.ards  the  delendant.  [ll  ^^^ii.  „?  [^  ; , ^'-^      '1^;  Par.nersh   ,  \S'\Z   ^::,:!; 

tlicnirilirini.',  and  the  hiisini'ss  1,^; ...'...:.■     '         vi-ir    , 

-\\   H.   l>OUM.v.v,.  I'.MiTNKUS. 


I,  ..  r'.i'"'i"".    l"""'<'''-'iii|>,  one  ol 

tlicni  rilinng,  and  the  business  bein.r  carried  <m 

ibvlheutlifrM.     The  plaintiilH  ackmnvled I  rc- 

Icfipt,  regretting  the  dis.solution,  and  wishhi.r  the 
;nfiv  hrni  prosperity.  On  action  siil,se,,,„rntlv 
jlrMiiiht  a^'ainsl  ail  the  members  of  the  , 'id  linn 
fnrllif  money  arising  from  the  sale  of  the  (i  |, 
!||,f.|ii.-lion  arcise  uh  to  whether  th,.  retired' 
;iii™l«'r  wa.s  released  froic  his  liabiiity  bv  the 
corrfs-fHinde'ice  had  with  the  plaimiifs  " '|'|,,. 
|ca.<.»H,t  to  ajiir.v,  who  foun,!  that  he  was  re- 
|l«w.l;  Imton  motion  for  Jinlirment  i,„ii  ahsl.mi. 
If., .,M..  the  verdict  was  .set  asi.Ie,  and  jiid.'- 
wut  rendered  condemning  the  del..ndaiils'i,,i,r,.  : 

'■lLcIlS-S.?'S[!'''-'^''V% '■'''/■.' 

4^  A  partnership  in  a:threshing  machine    is 
iv-ulve,        the  death    of  one   of  the    partners.- 
liiifinirhu.  V.  Deinii.tetal.,  H  ],    (■     i      ■n.-,    t 
lui..  I',  K.  117,  C.  C.  18(13  ;  1K!)2,  sec'    5   (•  'c 

4!'.  The  di.-solution  of  a  partiifrship  will  not' 
IpvHila  wnt  of  attachment    in    compi.lsorv 
kiiiJation  of  the  allairs  of  the  partnership,  noV 
|liaveti,(.(re.lit.,rs  of  tl,e  inilividual  partners  i„ 


i-iH.Mn.i':;;::;;K;i'''Tv^"''>-''>""y«'»* 


183(JC.  C 


I,  1      ,,     ,,        l''"iiie.i  i)V  It, 

■>i-^ii.  \2->,q.  ji.-is:,|i 


l«3l  \ 


■lilt 


i>gamst  an  individual  i.artn, ,', 'n  m'    ■'"''""""',t 
=«Hinst    property     of  ll,e  '      ,  i'^V'    1,  ^ri^'f  ^^'ned 

^oi,ct../.,'j     '7,^ J  TV'':  i^  ■'''"""/'- 

ct  i-;);)('  c.  ^  ^-  ''^'''i5"ic.(;.K 

•\'l.\.  Li.inii.iTv  OK. 


,;;^ai..stUic  appellant   and  one  li;,™";"- 

toll  ca.^e  any  rights  as  against  the  creditors  of    him    an,l    1 -'Vi     ':'"'' "T''"'''  ''■^'^""I   l-i7veen 
IliMirm  I.;  op,K,se  the  attachment.      The  Citij  o  ■■  ir  1  v      '.    I  ''"  '''■'^■"'''""'  '""    ^vhich   w e  v 

frie>ecnri!y  of  advances  made   bv   them       llJ.1, -L^  ^" '"''''''?''^''^»">^^«  ■'>'>■  r^i/,  ,t  ,,r/irL 
|nol  er  merchant,  and  the  firm  .hortly  after-    ^A^^  ZZ^"''''^'"'^'' '""r «-  '"'•  -''  o       o 
J»anls.iissolved,  one  of  the   partners  .^ofng  out,  ■         h"    T'^""\  ^^''«  P'^cfiased- //,-/,/.    la 
I.nda  new  (rn,  being   formed  of  the    eUr°n^  i  w        A    ''''''""'   '''"^■"'^"'    ''>'    H'o  trans^e  io, 
|,ei,  .rs-/M/    reversing,  the  decision  o     he    i nr         ^h'L "  r','""^''''^  '^  Roods  soldT 
■cuiir  Wow,  that  a   note  given  to  the  firm     in    f.  ll   .!'s  "''  """  '■''"•''"■  "^  the  time  of  the 

ial.fact,on  of  the  debt  of  the  person  for  who         i  i  ,    ''Vfr'''Vl  "''  ''""'^'^'^^  "^  a  pa    ,  e 

i{??pa;;n^;r;^ 

tea:}'   ""'T"\'"  '^^   '"'^''^  °f  d<'^'  ''^U  nsol'e;;;''?:^''''';'^.  f''^'"   °'«'>ods  .sold 

^     It  and  general  notice  in  the  (?rt2^^/«  to  all  i  the  rr,  ,  n,l  ,l    ,  .i      "'''    '""   Pa't"*'i«iiip,   i.poi. 
lijhom  It  has  not  dealt,  .loes  not  e.xonerate  '   1  e  hen  H       't     '"  '"\''"'^-''^''ip  alt^wi  ds  '.o 
iLf  several  members  of  the  partnership  ft-n  n  I  ■     *  i'  //      «  '  «  P'"'''''"-^*--     .V/w/»o„.v  ./  „/"  , 

>  tied,  and  who  contracted  with  anv  of  them  I 

|i  !lie  name  of  i he  firm,  either  before  or  Xr         V  V    I 

¥;imkSHtl,er/auJ,fi.  R.  49   K   B  Itll  I  '^lABll.lTV  ok  Part.vkrs 

1'  'l.foliilion,  If  they    have   omitted    tn  fil     „  i        .1       "     '""""  "H'l""!  a  1  ,:ense,  and  anneal,. 

h^2:i'"«-i"'-.  -nd^rZX  ^eSip! w';  hfr"  /'"• ""  T"'"*^  oCpi:;!;i:;,r: 

t'V  ;''"'M'/    v.  /Vf/e    f/„/.    5     I.    r    ,■.','.'';  "7  "'t'  act    ofa  nartnersi  p  ofwbich  he  w,^ 
^     1^M83^>19;0C.C:'"'    '-   ^•^•''^'■|;;:'^ir"'--'^'''A  -l.a.'^coSonv'M 


fef  on  in  ihe-p;;:;£Ll;;A!'^«  oZ'iZio,i 

>tr.hD.air  L"M,.'?.,'*'.r  d«-clarat,on  he 


IM 


:■  I 


*t;j! 


rARTNKUyiriP. 


jirice  of  g<i((ilM  sdIiJ  un<i  ilulivercd,  anri  flie  ilefen- 
linntf,  Revering  in  their  dcfoiicp,  plciidfil  that 
thf  kooiIh  were  not  NoM  to  them  hnt  (o  A,  one 
■"f  ibein,  wlio  ah)ne  \\u»  re-iwiinilile,  itnil  ivlio  in 
jia.ytnent  thereof  (h^livcre.!  to  the  nhiiiitilllH  tin 
aricnted  draft  for  nearly  the  wlioleain.nint  — 
/lilil,  that,  as  the  ;,'ooi1.m  were  huM  to  M  imlv, 
luid  not  to  the  ch'ffiidants  a-<  partners,  and  onl}' 
L'ol  in  the  hands  of  the  defenihiiil.«  on  an  a^'ree- 
mciit  with  II,  and  there  was  no  privity  of  con- 
tract helween  the  idaintitls  and  def'endiint  Mi 
rehition  to  the  j,'.«cis,  that  the  action 
ii^niissed  with  costs.      Diinmsf  it  «/.  v 

<•/.'/,  i:i  L.  (;.  K.  1.^,  s.  ('.  i,s(;2. 

I'll.  Where  one  partner  was  siiecj  for  the  act 
■of  the  parluership,  and  ph'adel  that  lie  only 
iii'ti'd  as  iiianilatory  of  the  partnership—//''///, 
that  he  was  nevertheless  e(|nally  respon-ilih-. 
7'/(c  Ciiipiiratioii  III'  tin  \'illiii)e  of  l.iri.-.  v. 
i'<nrki;  f.  K.  1..  XMl,  Maj;  Ct.  ls'74.  ' 

•XXr.  Liability  ok  Partnkiisiiii>  Propkiitv. 

(il.  Partnership  properly  is  not  liahle  lor  the 
-•hlilK  of  any  of  tlie  partners  individually.  Mmil- 
iiommj  k  Girard  elal.,  S.  R.  437,  K.'H.  iHlil). 


nn-l   lie 
liiiiiijiv 


XXII.      LlABII 

Money  to. 


ITY     OK    Party     Advancing 


'i2.  A  steainhoat  captain  advances  money  to 
♦  he  owner  on  the  promise  to  admit  him  ii.s  a 
fiarlner.  It  does  not  appear  rrnni  the  evidence 
t!iat  the  promise  was  carried  out.  Loss  liavin^; 
lieen  incurred  in  rntuiing  the  vessel,  it  was 
hroken  \\y,—  lTihl,  that  the  captain  had  not  he. 
■come  a  partner,  and  was  not  liahle  for  any  share 
of  the  loss.  FitrreU  V.  GlnnKford  et'ul.,  2 
L.  C.  L.  J.  31,  S.  U.  H.  iHtiti." 

XXIII.  Liability  I'ndkr. 

M.  II  being  sued  Jointly  witli  B  as  tlie  firm  of 
H.  it  H.  plead  thai  the  iirm  was  composed  (•;' 
himself  an<l  H'h  wife.  The  parlnership  was  not 
'Vf/iat^red  until  after  action  was  hrouglit  and 
crcilit  was  given  to  B  A  II,  tlie  reputed  firm— 
//</(/,  that  under  the  circumstance  H  was  liahle. 
Toiirrille  et  alv.  BM  el  al.,  2  L.  C.  L.  J.  41, 
S.  (J.  H.  1HC6. 

XXIV.  Pi.EAiiiNt;  HY. 

<!4.  VViiere  one  meinher  of  a  partnership  has 
jihiiiled  separately  to  an  action  aiiainst  the 
partnership  he  cannot  hy  incidental  demand 
seek  10  recover  an  amnnnt  due  by  plaintilf  to 
(lie  partnership,  ('nsxette  la  Ariher  et  <(/.,  4 
li.  L.  4111,  S.  C.  1S72. 

XXV.  PowKus  OK  Pahtnkrs. 

(I").  \  plainlitt' hronght  action  of  damajtes  for 

hiiach  ot'coiiiract,  Ui^ed  on  the  lollowiiig  letter: 

"  l)rar    Sir, — Touching   the    conversation     the 

"  \vi  iter  had  with  you,  the  present  is  to  say   that 

"we  will  allow   you  X'200    per  anmim,  and  al-o 

'''  ."'  percent,  on  I  he  profits  of  tile  husinefs  carried 

"  I'll  here  lor  the  next  two   years,    after    which 

"'■  lime  we  will  admit  you   as  a  parlner  on  terms 

"**  that  will  he  luntiiaily  salislactory.  This  letter 

'''  lo  be  strictly  private  and  confidential.    Yours 


PARTNKRSIIIP. 

"  very    truly,  Lymans,  Savage  A  <'u"i»yi 
was  proved  to  have  been  written    hv  one.ifH 
partners  o'lly,  without  the  knowlei|j;cfirt.,,|,^'l 
of  the  others— //»■/(/,  tiiat  allhoii/h  llii>  parin»Jil 
oflhelirmare    sii[i[Kised     lo    luive  iiin.,,  [,,,,^,1 
another  a  maieiale  to  tran-acl   any   I'lHimi,, . 
the  name  of  the    Iirm   helongini;  io  thf.  „|fji, 
'if  the  itarlnership,  and  lo  hind  tlie  lirm  ty,fif\ 
thai,  aflhou'/h    the   parlner   may   aisocuite sij 
other  with  himseir,  he  cannot  as-iiii;ii,.  ni|(,|)|, 
III  the  general  partnership  without  the  .'oiini 
of  each  indivhluul  partner,  siicli  iDiiinn't  tieu, 
in  fact,   a  contract  of  eacli  pa'tinT  iiii|iv,iiiia|,,  I 
///(/(//;(.«/»  V.  Iji/iiian  cl  11!.,  4  I,  I'.  .1   :|'"i  si'  | 
iKliti;  iHo.i  C.  C. 

•Iti.  M.  a  memher  of  the  coniiiK  rci;il  tirmofpl 
A  M,  plaiiititl's,  being  inilehteil  tn  the  4iiVnii.; 
sold  lo  li'iM  gooils,  the  prolievty  nl'tln'  linn,  itil 
the  eoiiililion  ihat  the  price  sliculij  f^  „J 
puled  in  part  |)aymeiit  of  deleii'liu;!'*  i\cciiin'| 
aga'nst  him.  On  action  liy  the  linn  inr  il.fpncf 
of  these  go'ids  the  deleiiilant  plraili-ij  ilii>aj>| 
ment  aloresaid  and  cjuipensalhui— //.//,  ilui, I 
parlner  has  no  right  to  oisiKj-e  ci  |i:iriiii.r<ii|| 
pro|>erty  for  his  private  beiieiit.  ai"l  ihai  i«| 
agreement  pleaded  was  illegal  ainl  null.  /',„(„,l 
el  al.  k  irnllir^,  1  R.  C.  2J.'),  C.  I".  HTl 

<i7.  A   guarantee    signed  hy  a  (liiriniT  in  linl 
name  of  the  firm  is  valid   and  I'lii.linjon  lisl 
lirm.     Mitrlin kdaidt  I't  III.     '.',  L.  C.  J   'C 
Q.  B.  1H71)  1850  k  IH6G  '  ■  'J, 

XXVI.  Proof  ok. 

fiS.  Action  in  revendication  whs  iak''n  kl 
the  plaintiff' ol  horses  sohi  hy  llie 'li'liinliini, til 
belonging  to  liim,  the  plaintill'.  Tlio 'IcfonJm I 
alleged  a  partnership  between  lumsellanii  liJ 
plaintiff,  and  endeavored  to  pri)vo  it  i'v  wiiiies*.! 
Ihid,  that,  as  between  partiior.s  iinMii-ehfi, | 
proof  of  the  partnersliip  must  he  male  li'wn 
ii:c,  though  with  regard  to  thin!  paiiiri  pawl 
evidence  may  be  taken,  Jiiiin  In/  v.  l/iiliimi 
k  Davis,  6  L.  C.  J.  134,  S.  C.  ISiil. 

XXVII.  PfRCHASES  BY   pAHTNKU 

fiO.  Whete  one  of  two  co-parlnpri  piireliaw 
in  the  way  of  trade  it  inust/iWw)  /l/oV  k  pt. 
sumed  that  he  buys  for  theco-|inrtiifr>liip;ifktj 
say  notliingto  the  contrary  he  tui'itlv  hiiltijinil 
the  assurance  of  their  joint  rt'spcnsifiiliiv.  toil 
V.  Meli-ine  et  <d.,  2  Rev.  deLeg.  2:i."),  K.  B.Mlf 

XXVIII.  Rkcistration  ok. 

70.  Where  action  7"/  turn  wa-^  tiikoii  m»\ 

the  defendant  as  one  of  the  sliareliiii'liT'Olliifj 

Three    Rivers    Navigation    roiipiinv,  f'lrsoll 

,  having  registered  the  i^oinpany  iit  .Muiilreal,  nl 

I  accordance  with  the    provisions  of  ilie  flaHitij 

12  Vic.  cap.  45,    ami  the  dclVrnliiMl  iilcailsl  t'j 

declinatory  exception  lliat  the  iMiii|iitiiy^  te'j 

I  ness  was  not  transacted  there— /A/'/,.li-niifflt!J 

'  the  action,  that  the  company  wii^^  miK-liumiii'l 

'register    under  the   said  act'at  llii' piiii'e  »ti«| 

'  llieir     head    oflico    was    silimte'l.    ■^'V/icVd/  i\ 

i  Chenerfrl,  4  L.  C.  .1.  2:ii>,  f.  C,  A  (I  L  t  J.ftj 

'&  12  L.  C.  R.  145,  Q.  R.  ISilO.  L 

j      71.  Where  a  person  does  hiisine'^s  tor liimw' I 

I  onlv,  but  in  the  name  of  a  partnmhip,liei3»''l 

'  boiiiid    to    register  a  partnership  iieclar»tio»'P 


■i.^  ..-»,ilj„.jiinwwii 


'ARTNRRSIIIP, 


i:j 


,  fiyiiians,  Savage  A  Cy "  ,!„ 
)  liHve  been  wriltPn    hy  oneo(|i,| 
,  williout  tlio  knl)wll•l|^t•||r(l.n^,•' r 
-//'III,  tiinl  iiltli()ii;rli  the  p,iriw| 

V    HUplMiSfil      to     IlllVC  ^.'IVCn  tMiiyl 

,11'liilc  tu  triin-iftct  iiiiy  Iiimik.,,, 
tlic  tinii  l)floii;,'iiii,'  io  il,,.  ;||f,^ 
r.-<lii|).  ati'l  lo  hiiiil  llii.  lini,  iiip,,.,, 
Il  tlie  partner  iiiiiy  aisuciiHf  j,. 
iMsi'lt',  he  catitiot  asw(,i-i;if,. iiii„i|,i. 

I  parlncrship  witliout  tin.  ,.nr,w  | 
iiliml  partner,  hiuiI,  c.MiIrM  t^j 
itracl  of  oacli  pirtruT  ini|ivii|iu|,t 

Li/man  el  iil,  i  \,C , .].  ;ji'j  ^M 

.  C.  '■' 

cinlier  <»f  the  ooiiiiii. Trial  tirinof?! 
Is,  Ix'inf,'  imlfl'tfil  tu  the  .|HVnii.i| 
<n)i|.i,tlie  pniperty  Dt'tlii'  tirin.wjtf 

II  iliat    till'  |.ni.'t'   sli.,iii,|  |# 
t    |)ayinpiil   nf  ili.'t'cii.lanr^  :io,j,,i|s:| 

Uii  action  liy  tlic  (inn  l,,r  llienntil 
s  tlip  lieltMiiluiil  pl('a<|t>il  ihea^.i^l 
il  anil  c'jinpcriSiiiii, II— //,/./,  tliiuil 
no  rii!;lit    to   iiis|K)>i' ul  |i:irtiiHrik'(| 

liit)  private  licni'iii,  uihI  (hal  ilJ 
?a(led  wan  illejral  aii.l  hull,  lU.A 
'its,  1  H.  C.  21.'.,  C  ('.  l-i:i, 
ranteo  signi-d  liy  a  imnncr  in  ai 
(irm  is   valid   ami  liiinlin.'uo  *[ 

uk  (Idiilt  ct  ill.    ':,  L.  C. 
Iri50<\£  lH6ti  '. .  'J. 

100 F  OK. 

in  revendication  wii:*  lak^'n  l-tj 
)l  horses  sold  liy  tlic  ilcltii.l;int,t:i;[ 
liiin,  the  plaiiitilf.  TIh> 'Icft'oJwj 
•tnerflliip  lietwi'cn  Imnsrirand  IsJ 
endeavored  to  pr.)vi.'  ii  ly  wiiiies*.! 
as  between  parlniTM  llM'm-elve'i| 
artnershipniii-l  lie  in*ie  lr»r;i- 
vitli  regard  to  tliinl  pnriicJ  P'll 
'  be  taken.  Jirmi  In/  v.  /////'IJi*| 
.  C.  J.  134,  S.  C.  IStil. 

.'RCHASES  BY  FarTSKR 

one  of  two  co-partiiorj  piircliaw 
trade  il  inust/i/v'wi;  /l/oV  lie  pre^ 
e  buys  lor  tliec(i-pariiier>liip;iflii| 
3  the  contrary  he  tiu'itly  holds oill 
?  of  their  joint  ri'spdnsibililv.  toil 
al,  2  Uev.deLe,;;.  2:!.).K.  B,' 

iKdISTRATION  UK. 

action  i/iii  tnm  wa^  tuki'ii  azaJMl 
as  one  of  thr  ?lmrc'liiii'!i'r'olilii[ 
a  Navigation  Cnnipiiny,  foriK*! 
ered  the  iMiin|)iiiiy  lU  Muiitroaliil 
itii  the  provisions  of  the  mm 
\n,  and  the  dft'i'iidiiiil  plt-ivleltil 
xcepiion  that  liu'  (Miii|iiitiy'  bi» 
transacted  tliero— /A/./,iii-mw(j 
lal  the  company  «-a<  only  lioiiiiJi'j 
er  the  said  act  al  llie  jil.ve  nkwj 
oflice  was  "itualel.  Seiiffi  i| 
lj.  CI.  2:iy,  r.C.,A-GLC.J.*| 
,  145,  Q.  R  ISCO.  L 

a  person  does  business  lor  liimw'l 
die  name  of  a  partnership,  li«i-"''F 
'gister  a  parinership  JeciarJlioi. 


PARTNKR.SIIIp. 

VfaiiU k  liiviwaif.  4  R.  I„  479,  .S.  C     Ifil'  ■ 
h  C.  C. 
1  Where  two  persons  made  a  joint  contrnot 
Mipply  ft  railway   company  with  ties   ut    si, 
Eirh  (KT  tliniisand,  the  pn.ilin  to  he    dividnl 
Vteen   llieiii  — //»77,    that    tliis    was   a   c(,i„. 
friHil  (larliicrsliip  under  the  (".  S.  1^.  ('.    cup 
aimI  art.   h.'il  ot  the  Civil   Code,  and    that 
partiiersiiip  reipiireil  to  he    re;,'i'*((.rcd  u, 
(re.'islry  "Ilite  of  the  district  where  tbev  had 
jLuTi.f  lill-iiipss,  hut  not  III  isolated  Cdi'inlies 
|,li»tri(ts  where  solitary  acts  nf   iradi'    wen- 
niiii'tled.     Liiii.li'  v.    /'iil/nii.  17  I,  (■    ,[     I-') 
.-»  ■   "  "' 


I'.ATKNT.S. 


Ml 


'^"-  Where   a  c  mi,,. 


A  rii  111/11,1   rl  „l,^     J 


■  r^dltor      •„    "  ^  ""l"'-""'^"    WIS  accept 'd    by 
'"'"   '""" ''"''Ml'erofunin-ol'vent    -^ 


linn 

if  the  other 

■coiii|K,sai,,n  „„i,|e  |,y 

I"""""'!'     -urr lered      the 

-;";na.a,nMhinihy':^;;:;:"-^' '-'•""''"' ''" 


;.;";;•"  I'"r.,iers,„,,huu.  the  consent 

"  "  ,'-^"""""11  than  ih 
'he     liriii,    and    that 
-ecuniv    to  Ihctjie,. 

reih 


Km; 


1  OK  Creditors  uk  Imuvuhai, 


t.l  Oh   llie   Contestation  of  a  report    of   c(d- 

iliwi-//./'/.   that  the  elliM'ts  (,|'  co-partners 

i  luiiier  execiiiion  are  Hot   liable  Ik  the   cre- 

Jor-  uf  ..neol  the  partners  iiidivi.liiallv    until 

■er  payineirt   of  the    |iartii,-rship    ore.litors 

.-/yv.  Mii"»l  i-l  III.  k  llitlchiiis.  :,\,    C    l{ 

S.  fMHj,-);|.Sl)i)    ('.(_'.  ■        ■   "■ 


i..'-onii:r':;';;;:r'!"'V''''''''''«'''''^^''- 

the  balance    I   11     ..'"'''V''''''  H'-'dvenl    for 

*;*•«■    /"    I'.irhirr.s/.;/, 
aliie  iiroperlv  was 


■  ,        ,        ini.      I 

'".■•'It.  I..ir,|,s.  C,  ls7(. 
Ir„,w,l,/.  -An    imnn.ve- 

'''•'■'•  "^''''''^■Nildn^Mbe;;!::;:'''^'    '^<■"--"-^•ial, 
'"■'■"I'led  hv.„ie,,ft||,: 


I  ere 
partners, 


KX.\  liiniiTs  OK  Partmcrs. 


[J,  On  an  opposition  to  the  jii.|p;iiient  lih'd  on 

(.Tniind   that    the  jiidjrmenl  upon     which 

Mlion  hal    issue,!     Iiaij    h.rn    obiaineil    bv 

■ill  aii.l  surpris, —  ff,lil,  tiiat   when    tw,)    sp 

bif   parlnersjiips   associate     themselves    t,- 

^liira^une  lirin,  jt  is  not  in  the  power  of  one 

■•f  siicli  linn  to   retire   and    associati' 

his  place,  without  the  consi'nt  of  each 

parlner,    and  that,  a  jiiiiv'ment    re,.    ' 


niber 
lllirr  in 
livi'inal 


■•«>ii,i'l  ,il,  17  i:.  c,  K.  20l»  ( 


l'''l»ii/r  &  Sleitvn- 
li. 


XX'.VI. 

I'UIIXKR. 

s:i.  f, 


l{iiiiir<  OK  Tit 


»nsk]:ri:i;  ok  Sii.uik  nv 


,vlo.,.    "  ■\P'":"','''--l"ip  h.-hveei, 
sell  hi'.'''    'i'''  "'■■"l'^""i>en, 
asainst  such  Hrn,  is  mill  ,/»„,7,/  nje    i'„',,j;  j  ^„_//,y,'/-'""'  ""■'•'•m  whenever 


A[    Milhr 
.1.  121,  .S. 


"/.    A- 

1-57: 


■iial  pariners.  Mullin.f 
W<m!ii  ft  III.,  1  I,  C. 
BCC. 

■5.  One  pa'liier  after  the  ili.ssolution  of   th, 
1  cannot  sue  Ins  co-partner  m    inldili,,,,    ,/, 
Ij*  without  himself  tenderiiij:  an    a, •count 
y»^-rhmlin,:i  LV..I.\VJ,\  C.  1,S5," 
Ik,  A  partner  of  a  ,li,ssolve,l  partnership  (las 
[ti?lil  of  action    in   assumpsit    a.^aiint    his 
liier  partner  for  debts  alle<red  to  he  ,hie  bv  hi,,, 
Ifur  money  alh.jr,,!  to  be  taken    onl  oV  tlie 
hnfrsliips  fun.ls,  the  proper  lemeilv  beiii„  b, 
ynnro  .■<„,■„,.     T/nirbcr  &  Pi  In,,,  4  L.  c"  .1 
■  ■V  I,  Is'a'J. 

'  Where  one  of  two  partners  ha,)  paid  tli'' 
|t'i"t"ta,|ii,ij:iMont  ren,lere,l  a^rainM  ,|„.,„ 
Ivan   s,,,H_v     //,,/,/.,,,,,  1,,:,^,,,,,,^ 

Iro;,ile,imthen;;l,tso|,|,eplaii,tiir,  bntba,la 
.      "<*  hadaclami  a^rainst  his  parinci 

JcK.t'i^'f'S'; '''"'■••' ''''■'■'''^' '•''■•• 

A,lreelae,inmcan  he  maintaine, 
m  01  a  partner  lo  set   aside   a    ' 
pi  ly  the  ,„i,f,.ssion  of  hi- 
r  «>r  the  ,liss,,|„ti(u,  of 

'■■'llAim/rf„l.,'J  ] 


'  lielow, 
I  parties 
I  Iran- 
,iid    I 


'cveral  pc    -ijiu, 

i'  to  convey    nr 

,.,„.  ..  ■  '"'  chose  to   do 

,i,'Vi  '■","-'";  •''"'•-""■'"   "*'""^   court 
•I'n,  thetruM-fereeot    one    „f  the    sa„| 

-■£!.;:;:::;  ;;;.ri;;;-;™:;:f;;;;:l';;'i;: 


PASSAGE— A'c,     mailT     OF   WAY". 


II  on  I V 


al    ll,e 
jiiilirinent 
<'o-pariiier- 


PASSEXliEKSs. 

I-    lil'illTSOK,  Ov   Rvit.WAVS.    V,., 

LiAiiiiirv  OK,  H.MI.U'AVS.  A,v 


C.MfRIKlW, 


I  fif   the  parliiersjiip 
'-  '-'J.  Kit,   S.    C.' 


^/«  W,..,„.^._WhPrPone  partner   ha> 


l!i. 


PA.«!TUKA(iE. 

"T  OK,  .v,..  SERVITUDES . 
PATHXTS 


|.    .ACTUIN-    KOI!   iNKIilNriKMKNToi,  S( 
11.    (   AXCKI.I.ATION  OK,  ,«.VS,-( 
m.    UraNTKI)   in    EviJI.ANI),    SO. 

'\  .   Nfii.irv  UK.  Dil  II-'. 

^V\    Pl.KADLV.;     i.v    Actios    KOII      iNKIi 
VI.  RifiHT  TO,  ;)4,  95, 


iNai.;Mkxr 


9U5 


I'ATKNTS. 


i 


I.  Action  f<ir  iNKiuiitviKNT  ok. 

M.  Ill  HI)  uciioii  fur  lie  itiCririiienieiit  of  ii 
right  (if  [Mitent  fur  Lower  ("iii  uilu  ifie  iillci;uliiin 
of  uii  iiifnii;;('iiu'ijt  "  ill  till'  Cull  Illy  of  MiPiiiniil" 
>viiM  liclil  tu  III-  a  Millicii'iit  iniiicalidii  of  llic 
plilcc  wlirre  llic  iiifiiiiLi.iiiciit  ucriirrcil.    Proirsi 

V.  ruijnuitK,  •>  L.  C,  K.  :!ll,  S.  C.  l-:.:i. 

II.  CANCtl.l.ATION    UK. 

^.0.  A  writ  (if  si-ii-i  I'dcni.s  i.-.  iKjt  ncfc^nai'v  lu 
olilaiii  the  rcviiciitioii  nf  Iclie;--  |ia'ciit  lull  — 
//('/'/.  lliat  in  llic  |irc-c;!t  ijii-c  that  llic  Cruwii, 
ri'prt'Hi'lilt'd  Ipv  iIh'  utli.'crs  ol  tlicoriliiiaii('(',i'(julii 
line  llic  prcrd^^iilivi' of -iicli  writ  iiii'l  cliiini.  Iiv 
tiie  usual  ami  oiiiiiuiry  pruccxs,  the  (.aM(i('l!ati(iii 
of  li'llcr.x  palcnl  iiiakiiii  a  uraiil  or  coiiccsridii 
of  wild  lands  on  whiidi  llic  rcs|i()i;ilcnls  hail 
liascil  their  action.  Tin-  I'liiiii/iiil  Of/iiiui  nf 
Altai,,, I  k  T.i,/I;,-  tl  ,il .  1  1..  C.  K.  (si,  (I.  ]{. 
IS.'JI.     ■ 

HIi,  WritH  of  si:iir  luf'iix  to  cancel  letters 
jin'cnt  can  onlv  Iskuc  at  the  suit  ol  ti.c  (^rov.ii. 
J'aniilix  exp.,  7  L.  (".  J.  1.10,  S.  ('.   "{.  Is')!. 

H7.  Actions  to  annul  Idlers  |iatciit  helon;.' 
exclu"ivel_v  to  the  Crown,  and  caniiol  I.e  hroiiL'hi 
hy  a  orivatc  individual.  I'lH  unit  k  L'ii-kiil,,/,  \ 
Q.  I.:  K.  lil.VQ.  H.  1.^7.-., 

MS.  'J'iic  Crown  alone  has  ihc  ri;;lil  of  de- 
iiuindiiij;  that  letters  patent  ^'ranted  under  the 
};reat  seal  of  the  province  lie  aiiniilled.  '/'//< 
I'liiiiii  Xiirii/iiliiii,  ('ii,iijiiiiii/  Si  lt'i!<i;i,,y.  2(' 
L.  C.J.  300,' S.  C  l>7(i. 

III.  Grakted  in  E.Ma.AMi. 

H'J.  Ijctters  patent  for  invenlionu  >;ranteil  under 
Her  MajcstyV  privy  seal  in  Hn};land  are  of  no 
iovtie  ni  Canada,  patentees  in  Canada  having:  no 
other  reiiiedv  than  that  ^iven  hy  and  s|ic(ilied 
ill  our  provincial  statutes.  Ailniiis  v.  B  11  </  til.. 
1  L.  €.  H.  i:iO,  S.  C.   1S.JU. 

JV.    Nll-I.ITY  OK. 

90.  Where  the  plainlitl'  hr.ni^'!  t  action  for 
infraction  of  the  pat(  nt  of  a  ,-love  of  which  In 
claimed  to  be  the  niventor,  and  the  case  »(  nt  be- 
fore a  jury,  who  answered  a  larjie  niunher  ol 
(pieHtions  suhniitte.l  them  in  an  ui.satii-laclorv 
iiiannrr  and  awarded  the  plai  itill -fS  dainajres. 
and  the  dcfeiidimt  moved  lor  a  new  trial  w  liich 
was  granted — //(/(/,  in  appeal,  that  as  it  wa- 
proved  that  the  plai;:titr  himself  had  sold  a  hir..'( 
nuniher  of  the  .stoves  in  ((U  'Stiun  be'ore  oSlaiii 
iiifr  the  patent  that  the  patent  was  null  and  tlii 
judjtnient  oujrhl  to  he  conlirme  I.  *  Ji, niiir  A 
B,:,iu(liemiit  ci  al.Ji  1,.  C.  .1.  2'J,  Q.  B.  I'j'J  ;  C. 
35  Vic.  cap,  20,  sec.s.  li  &7. 


PaWNBI{OKKRS. 

!M.  fn  anacton  forthe  infrini»eni.i,i,,|;,  I, 
—  //(■/'/,   conlliin.nir  the  jiid^'incnt  uf  il|..",j 
below,  founded  on  the  verdict  of  a  jiirv.  ilu|!^ 
pttleiii  must  be  declared  null  and  vni'.l  if ,( j 
not  estahliHheil  that  the  patentee  h  tln.*,!^, 
only    inventor  of  the  thill}.!:  patentr  |,  i,r  ii  || 
not  established    that  such   palcnii'i.  i<  \\t,  u 
iineiitor.     Jlililtit  ii  Jul,/,  \2  I.,  (•,  |>    |.|y 

l''.i.  A  mere  importer  of  an  inviMiii.,[,  „i 
ha-  been  palenled  for  Some  Vciirs  |in.\i,,i,,  (' 
the    L'nitei'  '-'lates  by  Home  other  luiiti...  " 


*  l.iit  an  inventor  sliall  n(jl  lie  entitled  tn  a  piiientloi 
liiH  iiivnlion  if  a  |i:iteiil  tlierefor  in  any  otiier  idiinirj 
Hliall  liave  been  in  exiMt('iu-(;  in  8iioh  eouiitry  inure  lliai) 
twelve  inontbs  prior  Ki  llie  application  tor  ii\ii:li  paieiii 
ill  Caiinda;an(l  if  duriii),' Hindi  twelve inontlis any  persni 
Nliallhave  coninieiieed  to  inuiuifKctuier  in  Caiindatln 
arti>  le  for  whiidi  sucli  patent  iu afterward obtahii'd.suel 
perMua  Hiiuti  coiitiiiue  tulmve  tlie  ligiii  Iti  in'iiiii£actiir( 
and  Bell  Buch  arti(de.  iiotwitbBtr«  diiiK  bucIi  pnleiit  ;  and 
under  any  oircumatauceK  where  a  foreign  patent  existi- 
tliH  Canadian  patent  Hball  expire  nt  t)i»  earlieHt  date  at 
which  any  foreign  patent  for  the  sum  invouliou  expire? . 
C  35  Vic.  cap.  2t),  Bee.  7. 


I  an  inventor  or  discoverer  Ihei f  iii|.l,rii,fpj 

I  ent    Act  of  b-^i'ill,  anil  a  piili  ni  ohiiiii||.,i  Iv  |J 

under  said  .\ct  on  the  L't'oimd  ilmi  l^';,  |il 
I  patentee  or  discoverer  is  null  und  i,,i,|  '||;,J 
I  /■////'v.  .I/'i.ic///  (■/(//  ,17  I,.  C.  .1.  :;(ir,  :^' r  .T 

l.:c..l.  ICIi.'Q.  h  I-7j.  ■     i 

V.  I'l.K.VniNli  1\  ACTIO.N  l-n|;   IVHUNM.atVj 

'J'.'.    Ill    an  aclioii  for    the   i'lrriiiL'ciiim!  ,)(J 
(laleiit  ritrhl  to  which  llie  dclVielanl  ■l|.|||iir>|J 
the  ground  that  the  dcclaraliou  fail.',!  i„ vnj 
at  length  the  pieliiiiinary  foiinalilic<  iciiit^IiJ 
he  observed  in  order  to  ohlain  the  |i,ii|.|,:_;;,J 
lo  he  unnecessary  aiiil  tlie  deniiiricr  »»^ 
missed,   lit, nil-,  \  lii<ii,f/ii-i„iii,2  L.  I'.  ,1, 
■S.  C.  A:  /Jiiiii,,  X  IliHrmi,,  -    |,.    c    |;  J 
S.  C.  1,«5S.  ■' 

VI.  Kk^iit  to. 

!l|.  A  party  who  had  ethvicl  in,  ii„p,j,| 
ment  in  lire  engines  by  a  new  ciiiiil.iiiaiiuii  o 
old  pan-,  where  by  greater  resiilis  were nljiaiiii 
was  h,:lil  to  be  entitled  to  lake  uiii  an.l  nulil 
lain  letters  patent  for  his  e.\cliisivc  rijlil  i 
such  impi'ovcnunts.  *  .][iiii\.  I'lrn/  '11(1 
:!.'■.,  S.  C.  l.x.W. 

I).').  On  mot  Ol  by  the  defeiiijaiit  i;,r  a  i™ 
trial  ill  an  acti  iii  for  the  alliged  inlniiOTj 
of  a  p.".tent  right— //cA/.setting  a-iJe  lli"e  19 
diet  of  the  Jury,  that  where  it  was  prmni  lij 
the  article  pate  it(>d  was  in  pnhlic  iiH'uroiiiil 
in  the  provii  ce  with  the  con-enl  .if  tliopalHiJ 
at  the  time  of  the  application  fir  liip  |i»lfiil,iy 
|ilainliff  could  not  recover  lii,iiitr  ii  B:at4 
iiiiii,2  L.  C.  J.  2M,  S.  C.  I.'^js. 


PATENT  JilGII  rS-iV,;  rAl'E.VI^ 

TATERNAF.  ACTIIOlUry-fe 
PARENTS. 


PATERNITY— NVc  ADTIO.V,  SKD[| 
TION.  (tc. 

P A WNB ROKE R.S— SV^  PLEDGE 

■•  Any  person  wiio  lias  iiivoiiloil  any  im|ir"»™f"'i , 
any  prte  aed  invenlioii  may  (liilniii  ii  puifiitf'-i  s"-'"^ 
iK.vo  aeiils,  bat  sliall  not  tliereliy  olilni"  liie  #'< 
vend!  iK  or  usiii)i  llie  orlijinal  invt'iition,  nor  (hill'' 
patent  for  the  orijjinal  iiiveiiUnn  confer  thi  rijM 
I'cndiug  or  using  lUe  patented  iuiproveiuaitJl'.ill 
!ap.  IG,  sec.  a. 


aWNhrokkrs.         i^ 

!toii  for  tlie  infrini{pii,ciii,,i ;,  .^ 
ilimi.ii^'  till' jiiil;:Mi..|,t  u|"  ii|..,,,J 
Icil  on  tlie  vcnlicl  dl  ii  jiirv.  ilmu 
111-  ili'uliirod  null  mi  I  'vui'j  if ,,  i 
km!  timt  I  lie  piileiilc..  h  tlu'  <„!(i| 
..r  (if  tlif  lliiiij.'  piiii'iitrl,  unfit, 

M'lj  tlillt  Sncll  pIlllMlll-H  id  ill,  ij, 
iilrltit  iV  J'lliJ,  \i  I.,  r.  i[.    |.||;"« 

'!■('  iiii  porter  iil'iiii  invciiiici,  ;,|J 
ciilt'd  for  ."oiiic  yciir-i  |iri\i,,n,;j , 
'-'lull'.-'  by  Home  otljiT  pan...,  ,,„ 
ir  iliscovcrt-r  lln'ri'i.f  iiii.l,r:i,i.pl 

SI'ill,   UIKJ    II  piililil  (,|,l;ii||,.,i  |,j.  )|J 

Act  on  llif  irriiMii'l  ilmi  l,e'..  J 
li.-cov<'!'cr  i^*  iMill  :iii'i  v,.i.|,  ir,J 
///  iliil  ,17  1,.  C.  .1.  :;ni;,  s  r  i-il 

Q.  h  X^lo.  ■'^'' 


IXii  IX  AcTlu.N  IMI;  I 


^■H;:vi,i„\ii\ij 


1  acliim  for    ijie  iiiiviiiri'iiifi,!  ofl 
liiwliicli  llii'ili'l'i'n.laiil  ilniiii>ij 
liiit  llif  lici'.liiniiinii  (ail'-'l  'li.fi^ 
•  prcliminiirv  foriniiiilic-  ii',, 
ill  onkT  tooliliiiii  llic|,;il,.|, ;_//,;] 
cssiiry  mid  tlie  .IcniiiiTtT  «a- 
«/'(■/•  iV  J'i''iiii-/i,iiiiii.2  L.  I'.  .11 
'idcf  Ai  liiliruiii,  -    I,.    ('.  I;  ;j| 


ly  who  hml  elli'clcl  iin  improii 
'  engines  l.y  ii  new  coinliiiHiiiuii  7 
ere  hy  >rn-iiter  re-mll.-  werfi.bmJ 
be  ciitilk'd  Id  lake  out  aii.liiijil 
|)Utciit  for  liis  e.\clii-iive  rijlilf 
('Hunts.   *  Miiii\.  l\riii  2  Ll'.l 

01  0  1  tiv  the  (Icfeiiiiaiil  for  a  i 
icli  '11  for  the  allii;i'.|  iMlriijjeiii!^ 
right— //fW.sottiii;.'a.i.|e  the  i 
II ry,  that  where  it  was  pruvcl  ik^ 
ite  ited  was  in  piihhc:  ii-ciirni»' 
ce  witli  the  eiiiiM'iit  ol'tliepatBii 
if  the  application  fir  ilir  piiifiii,!! 
d  not  reeover.  limiitiii,  Hah'J^ 
J.  289,  S.  C.  l.'^js. 


r  J^lGHTS-S'«;PArE.\IS 


IN  AT.  ACTIiOIUTV-fe 
PAHEXT.S. 


UY—Sre  ACTION,  SKD['(j 
TIUN,  &c. 


BHOKERS-AV.-  PLEC 

n  who  has  invoiitiiii  iiny  im|irnTra:*H 
iiVHiilioii  may  (liiiaiii  a  iialfnlti'iis;:! 
at  hIiiiU  not  tluirel.y  obtiiiii  liie  *'J 
iiiK  llie  orlsiiial  iiivL'iitiun.  nor  iWfl 
(irlaiiial  iiiveminn  confer  ihenplj 
ng  iho  pateiUoil  imiiruveuieuti.C.Jiil" 


PAYMKNT. 

PAYMKNT. 

Rr  CdKHi  lox,  !)(!, 
|i.  Ill  CiiNKisioN,  97. 
ll  Hv  Kiiiinii,  lis,  !)'j. 
|v.  liv  IvMii.vuNTs,  nee  INSOI.VKNTS 
i.  IHMAMI  OK,   10(1,   1(11. 
I'j.  EviiiKMi:  OK,  102,  10.-). 

II.  |\innriiiN  OK.   1(11-1  LI 

HI.  ur  lliii.s  .AND  XorKs,  .yrf  lilLLs  01 

_;ii\.s()i':,  Ai'. 

■1  (Ir  I'n.-i-.  llti-ll!). 

1.  Ui  t'l-r  MS  DiK.s,  .v«r  ('(fSTO.M.S  Dl'IvS. 

Kj.  (•KKKI;    ok,  .vct'TKMlKIl   OK. 
^11,  (»K  .InillMK.VT,   120. 
,..      OK  Ta.XKs,   .V,',;  'I' axes. 
ilV.   I'AUTI.U.,    121. 

tv  l'iK.i(»K,  122. 

ftVi.  I'llKsl  .MI'riO.V  OK,  12.'l. 

jVII.  I'KiioK  i)K.  see  Kviuknck  ok 

IVIII.   Kl'.IIH  oK    CdKDIToH,  121. 
ll\    .Si'llKoillTlO.V,    1 2.'>-l, •);■), 

^,\',  iKsf'Kii  OK,  i;ij-i;i2. 

.  What  i>,  14:1. 

1.  W'Ht.N  IlKM.lMHIll.K,    111. 

,  liv  roKlsriox. 

.Vuncy  pai.l  under  protest   in   si,(JHf,u.tion 
la  prwriheij   ileht    may  he    recovered   l,aid< 
leiicifrt'ioii  has  heeii  employed  loolitain  siicli 
tiiieiit.     Thr  (;„ji(,ni/i,,ii  „}  Qiirliir  S;  Ciruii   ' 
l..a  :^i;,  i^B.  iNGti;  09 UV  1()»7  C.C. 


P.VY.MKXT. 


9M 


tra-lrS;;:;.,,;'';:.:;;:';!!'-  -f  — «i-.  ciam,. 

rf  thev  «......'  .'   :""'  '"'^  "'"'  «"^ranty  that 


S-l'h;r:£;:r^fpt'^^^ 


V[.    EVIIIKXIK    oK. 
ll»2.     I, 


.  Bv  (.'oNKr.SION. 


,  Wlmre   1 

Invii-  inaili' 

llip   H-il'c 

l).'ill  lll'li"!! 

loiiiii  i.f  n-jji 


y  tlio  will  of   the   liiisliiind  lii.s 
IIS  nniverpal  !e;,'atee  in  usnlniel. 


iilleruards  dyiii;;,  the  plainlitl 
.-  her  iiiiiversiil  le^'iitee  for  the 
,  .^'.v  due  the  win.  innlor  a  jiidieial 
iral.oiiol  pi.iertvhiid  l.etwecn  her  and  lior 
™'l'l»niij  ner  lifetime,  and  iiNo  ford.nver 
1"  'iHiMMii,..t  pleaded  that  tiie<e  aiiioimt-. 
t'ffn  cvi  irjiished  hv  eonfiisioii  nrisi,,.' 
|ni  the  fad  mat  the  wile  was  the  tiniver-al 
toi'liier  inisliand  — //-•/,/.  coiitji-min"  tin 
Ipciitof  thccuiirt  heliMv,  that  no  contusion 
•em  «ucli  ■,-,..  .Vnier/irr  \-  Gauihier,  U\ 
IC.R.  lsl,(i|i.  iMOJj  ir.hC.C. 

■  i!v   Kuiirl!. 

.\ii  amoiiM  voluntarily  pai.i  on  a  pro- 
I^UiiUf«,:h,,,..e|.y  the  drawer  eainot  |,, 
>vere,  n,,  ,|,,.,,,,,,„,d  of  error  in  pavinen,  i„ 
|ni"lla«     r  ,/,/,,,,// ,V/',,//,r.sv,»:  2- Kev.  de 

.K.i.Ml;  1)112  .t  lt)4sC.C. 
I.  liiil  wheiv  money  has  been  paid  fhmucrl, 
|."rorinla«-.  >noh  as  whereaparty  has  volun-  i 
iMinoH'd  byahy-law  of  a  muni.  I 

I     ar?  It  to  an  action  tor  the  recovery  of  the  ' 
I    i   't    'T"I<"«  't  The  Maynr,  dv.,     / 
l«'"'«',2UMi.so,Q.lJ.;i047elve7  CO 


■  Demand  of. 

''In  -       ■ 

\ifmmZ  ■t"''^  "'.'  "'i'^'^''*^'ie8  tinder  a  writ  of 
tfc;  *'r  '"^P*^'",^'"  i^  Mece8«arv. 


i.h";«;;:i:;,:'n:;:;,,;;:,,'-v:;,,;i™-vi-;V» 

10^!.   And  where  a  .|ii,>iion   nn.s,      .   ,„  ,.,„ 
validity  Ufa  receipt   .i^ned   bvihe   marl      r 
IHTSon   and  alfstcd    1.;   wi.ne--e--)A7:/  ''     " 

!"■' -'''^i''''*-''''<''.'''ni,ecoiirtiMdow ,;.,;;;'': 

.Pin-l'fMd.ncc  of   ihis  Province  wa- in   r,      ,     .' 

±™"n;!";i:t?iv!,v^nri;:p,dni 

VII.   I\iri  uriox  OK. 

I 

'       10'.    ''"h"' application. . f  pavincits  ,l,ould   bo 

I      "•.     It  inipniatinn  ..f  pavment   has  not    l,c,.n 
mule  the  parties  will  be  hod  to  make    ,,  |,  i, 

'""'•  And  where  the  action  was  for  pi„cha.^P 
I  i'.""'.^' ''lie   nnder(h.e,lof  sale   and     i-A    n   T 

:;;:f'::!J;;:;;,::';;, ;;:";:;;- --;!3^ 

"■'^il-r-ol   payii:;:    the  whole  of  tl  e   ,  ,  r'ha'e 
io,,eya,any-i,nc.--//W,/..hatpav,,,e,Lihr 

:;-;;;i£';vi;;;h:::-,u--!-:>-Tir 

;;■'•-' .<".'l";  -t   recent  debt,  a    I  ';'t.^;: 

eount  .stated    „,cladin,,he,iib,,,|,ai,.rinrere.sri 
//'■/,/,  that    he  intere.^t  would  not  be  struck  .H 
"•"eietheplauititrhadnot  pleaded  an  itlipuSl 


'  .\  ill  btor  of  a  ili.bl  wliieb  lieira  ;.,t-.--i 
rcM.l,  eannul,  wUliouttlle    ons enru  a  ecr:.:  iJiL^?^^ 


mo 


PAYMENT. 


!  ;,1 


!*■    '!'■ 


ii 


liuii  (irpikVKK'iitH  on  account  of  (lie  note. 
ntntt  A  l'fiill>iii,l  L.C.I.  '.ih;,  S(V  IHtiO. 


7'.,,. 


lOH.  loan  uclioii  on  ii  »  riUiTicdiilritcl  tor  tlx' 
puj'iiK'nt  ofccitiiin  f'liiiir' oi  inuiicy  niinimlly  tor 
u  niiiiibtT  of  veur-  —  //(■/(/,  timl  win'ri'  piivnu'ril* 
ure  nuidc.  iiiiil  lioih  iiriiii'i)>iil  ami  liil('r('>l  Rrc 
(III)',  llic  iiii|>n'iil:iii:  nIioiiM  lie  lir-il  on  llic  inlcr- 

«'xt.    h'ire  ,1  i'l  V.  All,, 11,  t;  I..  ('.  .1.  :oi,y.  II. 

|M(l2i   I  I. Ml  (•  (' 

lUU  III  nil  IK  lion  on  a  iioIp,  »  here  piivni<'nl-> 
niTc  pliiiili  il — III  III.  lli.'it  (iinnniil  iimilc  willi- 
(lUt  cxprrHN  iiiiputalioii  liilixl  !>!'  ilt'ihictnl  plt- 
fcriklilv  tii/iii  till-  liclii,  tor  tvliicli  llicrc  wuh  .scitii- 
ritv,  iiiid  wliirli  liorc  inlerc--t,  /i/ooA.v  ,1  til.  \ 
el,,/,/,  \-i  L.C  It.  1(11,  QH.  1S(;2. 

nil.  Tilt'  iiluiiilill  IiikI  k'li.-'t'il  lo  till' ilt'tVniliitii 
lor  u  It'Dii  ol  I'li'Vcn  yriifM  ii  ccrtiiin  incrc  of  liinii 
on  the  folJovMiij;  ItrinH,  vi/,  ;  Tliiit  tlic  K'-^i-f 
i-houliipuy  Biiuiiiiiml  ri'iitiil  of  ti!i  per  vciir  fiT 
llie  fifft  Ion  yiiu>,  iinil  of  t'lii  ii your  lor  llic  ollirr 
fivcycarw;  lliiil  1ih  hIuhiIiI  coii-lnn'l  llicrcon 
liUllililigN  to  till'  viiliif  of  lit  Icii^t  llilKI;  thai,  al 
the  Icriiiinalioti  of  the  Ica.-c,  llic  Icj^sor  .-lioiiM 
have  tlic  ri;>lil  lo  Imlli  the  laiiilanil  hiiililiii^'H  on 
jiayiiicnt  of  .I'liOO  lo  the  lcf<f-cc,  or.  in  (Iclaiill  of 
that,  the  icfHec  wniiJd  reUiin  poN-^e.-'Hioii  on  pay- 
liicnt  to  the  phiinlill  of  ~l)tlO.  'I'lic  pininlitr  paid 
the  X200  lieloic.the  expinilion  of  the  icrni,  and 
to  Hii  acliou  for  X-i.)  rent,  arrears  of  reui  and 
.t'i;i  6s.  of  lii.\es,thc  dcfciidaiil  pleaded  piiynieiil, 
ii>id  the  piaiiitit)  an.-<wcrcd  that  the  paynieiil.'- 
whiuh  hud  lieen  iiiaiie  had  lieeii  imputed  in  part 
(u  the  dJHi  hai'i^c  of  an  anioiint  ot  a  jiiil;:iiicnt 
which  the  pluinlill  liad  ohlaincd  a<;itin!<l  the 
tiefcndani  in  an  er/iurfe  action  on  their  accouiit- 
—  Held,  thai  the  inipiiialion  wa.i  j;ood,  and  the 
suiion  for  HO  much  rent  niii-t  he  maintaiiieij. 
Jhi/'nuiit  \-  Liuiiontoaiii,  >*  L.  (-'..I.  11)7,  .S.  C. 
1S(!4. 

111.  In  Commercial  matter.^  where  one  i,-<  cre- 
ilitor  of  a  wrillen  uljli;.'alion  and  of  an  account 
current  suhHcipienl  to  the  dale  of  the  wnilen 
ohliirulion,  he  may  he  peiiiiitlei!  to  make  pioot 
liy  te.Hlimniiy  of  a  verhal  ajireemeiit  |.y  winch  il 
wuN Hlipiilaleil  that  payinenls  in  he  made  should 
lif  imputed  lii>t  (ill  theaccoiiiit  ciirreiil.  Liilninl, 
&  lioltiuiiL  10  I..C..I.  ;!21,S.('.  istll. 

112.  Where  nil  impulatioii  f  pay nici.ts  i.^  made 
I. le  Court  will  apply  tliein  to  the  n.osl  onerous 
Uebl.  Wiillui,  \.  'Dwld.s.  1  1,.  C.  J  ti(i,  :>.  C.K 
IHti.'). 

113.  Where  money  lia.s  heen  received  li'oiii  the  ' 
en<lor.-4er  fur  aeCoiiimiHlation,  and  impiiled  a.s  , 
payment  theieon  l>y  a  creililor,  such  inipiiialion  ' 
of  payment  will  he  valid  at'ain.st  the  maker  of^ 
the  accotiimoiiiitioii  paper.   I,i/,iiiiii  cl  al.  iV.  /''/"/( 

Wiv/'.,  i.i  L.(;.J.  ii;(i,.s.(:'  isns. 

1 14.  Ill  an  action  a^rainst  I  lie  delriidaiit  I'm'  I  lie  : 
amount  of  a  mo'  l;.'ii..'c  lian-l'erred  to  plaiiil  ill.  ami 
which  afterw  Kills  proved  to  lie  roi'i.'ed — //cA/,  re- 
vcrsinj:  tlie  JiidLiiiienl   of   the  court    helow,  llial 
the  defemlaiil  could  not  insist  on   liie  appliea'ioii 
of  nioneyw   due    Iroin    the    parly    lo  whom  the 
mortgaire  was  L'iveii  to  plainliiroii  llieir  Iraiisai:- 1 
tion,  lo  th(^    p.'iyiiieiil  of  the    price    paid    lurlhej 
niori;_'ai.'e.     Siijiplr    \    'Ihoiiica,    12    L.t'.J.   "J.!, 
y.  H.  iVdf'. 

11.').   Defendant  was  <!\e'.!    on    an    obiiialion 


V'tl 


PAYMENT. 

nnd  piiyiiiK  him  iil  the  rat«  of  $,'iO  wc^-w^ 
whii!h  meiiiiN  he  had  [uid  him  un  iiiMiiuniii„H 
than  siilliiient  to  cover  the  ohliijaliuii  iii,|I|h.||,' 
—  //(■/'/,  conlirminj;  the  jiidirnieiil  ui  ih.  * 
helow,  that  iiotw'ithstandini.'  the  olli^'iih..,,  , 
for  the  "puce  of  ayear  which  had  noiy'ii,.v|,,j 
that  it  v.a-*  the  oldest  deht,  ami  thi- ikhhi,."/ 
mu-t  the  n  lore  Im'  imputed  on  tlni  y, 
(j'nuilitti,  2(1  LCI.  I.!),  (i.li    l>T.1. 

I.\    Ok  Costk, 

111).   Payments  of  costs  to  iiti   aliurnpi  nj 
has  not  ohiained  dislraclion  of  co-|.,  ;ii|,'|  ^,\ 
IniH    no    special    aiitliorily    Id    receivi.  ilirn,  , 
c  verlheless     valid.      Vniiiii/    v.    linliinn  '< 
l..(MI.  7(1.  .S.C.   iMiO. 

117.  An    action    liy    a    loreijin    pliiMii;i|  ,,  i 
disiniMsed,  security  for    costs    ikiI    liHvini;!,,,! 
>;iven  within  tic  'ilelay   li.'icd,   ami  Ihc  i^,,,, 
liroiij^ht  a  second  action  on   the  same  t>ruiii,|, 
lli'lil,  that  the  procceilliif's  on  tlie  hccuii.U'IioJ 
rtoiild  he  suspended  until  the  costs  i,|   the  ti^\ 
action  were    paid.      Ihinln/,    i-l  ,(/.  <,■  j,,,,,, 
L.('.,l.  :tl(i  A-J  K.C.1,..I.  12,  S.C  Im;;.       ' 

1  Is.  Ami  hrhl,  in  another  i  ase,  ijim  wlifr-iji 
action  has  heen  discunliiiiied  or  diMiiis<fi|,  li,^ 
I  arty  proceediiij;  may  bring  a  new  ai'iiiin  l«;',t»l 
payment  uf  costs  of  the  lirsi,  bul  tln'  i|c|'m:u;ii| 
may  demand  that  the  proceediii;,'s  he  sii-wii.ljjl 
till  the  coslH  of  the  lirsi  are  pail.  (laimit,\ 
LiiIUhiU,  1  H.  L.  747,  S.C.  Isii!), 

lU).  hut  held,  later,  that  a  pliiiiitifl' who  iml 
discontinued  must  pay  the  costs  inciirreil  iirl 
the  oth.er  side  before  he  can  hriii;;  a  new  ii\m\ 
and  that,  liy  actual  payment  and  iiui  hy  cuinpi-L 
sal  ion.  Slitplurd  v.  Duwsun  X  I'lwm,  i\ 
[i.L.  4iJ4,  S.C.R.  I,s71, 

XII,  Ok  Jciicmknt. 

120.  Where  payment  of  an  iinioiintof  a  j'll; 
iiiciit  attacked  by  oppositiun  is  iiiiuli'  ktiJ 
defemlaiil  before  an  order  has  hueii  gniiilpl  l/ 
suspend  the  execution,  it  iiiiisl  he  L'on-lder»ll 
as  liiial,  both  as  rcfiards  the  oppjsicit  airl  iikI 
other  parties  therein.  M^ithiir  v.  .)Aii'<'/m*i tl 
T,'ii;  .lfloni('!/-(,'.:,ii:iitl,  ,')  l{.  L.  HT'.).  S.C 

XIV.  I'AirriAi,. 

121.  I'art  payment  Is  no  L'niiniil  ur'i|i|o-:i:'ij 
to  the  e.xi'Ciitioii  ol  a  jildj;iiieiii,  Hull  f.  ■*!.| 
Jiiliiii  \  SI.  Jiilien,  0  K.  1...  ITi)   S.l'.  l-T.'l 

XV.  Pl.K.V    OK. 

122.  Where  to  an  action  for  ^moiN  *i!'l, a|< 
of  payment  wa-  set  up,  and  llie  iicli"ii  a-kpili 
be  dismissed — //'.A/,  that  as  llie  only  prw;  ofl 
paymeiil  was  an  ai'kii'iwlei|;.'im'iil  (if  Jl'i''"il 
account,  and  a  stalenu'iil  si^ui'd  hy  llu' |i aii^.i.r 
and  thai  the  balance  -honl'i  h'  sdllol  bui*! 
the  p'l'a  was  had,  and  the  jinl.'liu'iil  Wt'lil  fill 
plamliir.  Mill-ill-  v.  liiiu.i:jii<l  i.1  I'd.,  j  Ii.  LI 
:io2,  S.C.   |s7l. 


which  he  had  >;i\en  as 
tion  of  an  in-olvent  trader. 


secunlv  for  the  comi 


iniiliii'^   t..  ;«;ll()0. 


who  plead 


'.llhat  tl 


II'  'IHI 


vent,  iificr  the  lOii: 


titioiij  had  Continued  Iradiiij;   with  the  p  aiiitill' 


X\'l.    I'HISI  Ml'TloS    oK. 

12!!.  The  liicl  of  paynichl  may 
by  the  lap-e  of  lime  or  hy  any  ' 
stance    that    would    ren  lir  the  fact  pr.l'iWj 


ithoi 


pre 


iiieJl 


circJiii- 


I'AYMHNT, 

III!  ttl  tlie  r«(#  of  $,")()  n,.„|,.^ 
lie  liitil  I  ikiil  tiiiii  nil  itiriijunii 
I  loDovi'r  till'  iiliii/iiiiuii  iii,M|,.. 
irnilin.'  tlif  juil;.'liiriii  ,,1  il,,, 
DlwilliMtiitiiliiiL'  llii'  .ili|i::i,ii,„,  , 'I 
ofiiycar  wliidi  hw\  "nivii .,,,,, M 
If  iililfHt  lU'lii,  hikI  tilt'  |)iiui,f.|.'| 
re   lie    iMiPiitfd  uii   th.it     yj,„,(,  J 

LCI.  i.sl.g.u.  IS.\        '" 


ISTH. 

eiil-*  of  co>-tM  to  liti   iiituriip\  iiiiij 

K'll  liistniuiiipii  o(  i!(i.|.,  itii-'l  »i|, 

lul    iiiitliiinlv    III   rcii'ivr  |||,.|||  ,', 

Vrtllil.       l'"l(».7     \.     Ji„/,l,r„i  \< 

U.  1s;;g. 

etiuii  liy  Ik  Uirv\fiu  |il;iiM;i|„| 
niriiy  for  vhMh  not  liiuinul 
tliv  ilfliiy  11x0(1,  iiinl  III,,  p[,,|,,^ 
und  licliiiii  DM  llic  -nine  trrMiiiii_| 
■  priici.(.,iiiif.rs  oil  lac  Hccuihl acl «il 
ifiiilcd  niilil  llic  cii^t-i  ul  the  ijm| 
uml.      Ihiitld/i    ft  III.  V.  Iniii 

i  i.,c.i,..i.  i:!, sc.  iMi:.     ' 

I  III,  ill  iiMiitliiT  ci,!',  thill  wlier-iJ 
r'li  (lii^cuiitiiiiiCMl   or  ili-iiiissnl,  ii„| 
iiig  may  bring  it  ninv  iii:ii,,i,  y.A 
wis  of  il.f  lii'sl,   but  llif  ,|c|Vi  ia:,i| 
that  tlie  i)roi;fiMiiiij.'s  I,,.  <it.m,.\( 
if  till!  lii-sl  iilV  |iiiii,     lrinl.li'  I 
I.  I,.  747,  S-C.  Ml'.t. 
/</,  Inter,  Iliiit   a  |pl;iiiilill  wmj  bl 
'iiii.-t    jiiiy  tlie  ciiKis    iiiciirre,!  itI 
bet'ore  111'  can  lirinj;  u  udv  aiiijij 
iianal  piiyiiifiil  and  iiui  hy  ouiiii«-[ 
herd    V.      Ihiic.iuit  Ai   Jhiem,  i\ 
'.K.  1,S71. 

CIIG.MKNT. 

pnyiiu'iit  of  iiiiaiiioiiiitiif  a  j'li.'J 
i  by  o|i|io^ilioii  i>  nuidi'  liUntl 
jrf  an  urdi'i'  lias  Ijccm  ^thiiM  i 
t'Xi'ciitii)ii,  it  must  liu  cun-iJcr- 
lis  n';,'artls  the  (p|ip>aiil  air!  !n(| 
tlii'i'i'iii.  .!/■. //'((/■  V.  Mtirrlimi ii 
dcnitrnl,  r>  It.  L.  liT',).  ,S  C  Kl 

lAI,. 

ayiiii'iit  i-.;  im  •.'round  iil'M|>i)i>ili''il 

loll  Ol    a     judjillKih,      //'(// 

iiHen,  iil(.  i.    ITi)  S.(.'.  l-''i 

OK. 

In  an  action  for  ^'uud-  s )!!,  a|:( 
a-  si'i  u|i,  and  llii'  aiiimi  a^kt'llj] 
-III  III,  llial.  as  tiif  oiil.v  pr<ji  i<| 
an  ackMowK.'d^'iiii'iit  cif  Jl'^iil 
I  stati'iiu'iil  sijiiu'd  liy  the  |ii 
alaiici'  -lioillii  In'  siMllfd  liiii*l 
lad,  aiiil  till'  jiiil.'iiii'Ml  »fiii  l')(| 
■'■/Vc  V.  /)iyl(M/l(<Y  i/  (■(/  .  j  K.  l-l 
I. 


LMl'TIuN-    oK. 


■t  of  paviiifiit  may  !»'  |iro-uiiii 
of  liiiK'\ir  l>v  any'  ullioi  ciroanr 
wotikl    rciiUr  the  fact  prlnto 


leil 


PAYMKNT. 
Wliird  i  Li>!iault  et  at.  &  i  ronlra.   It  I.   (•    i 

Lcc. iMtif^.  "■  V.  J 

I  XVIII    HlOHTH  OK  CrkDIToH. 

\\U.  A  creditor  in  pomeMjion  of  nioni  vs  U- 
hpnfiu  lliinl  partien  citimot  Apply  tircm  lo 

.  oavninil  of  a  p|■orlli^Horv  noli."  ,,f  «  I,,,.), 
iclilluril  parly  appeiiLs  as  endorser,  if  .^u..), 
Lrliij-  hivn  retired  by  the  maker  by  iiieaiiM  of 

liiniiic  "itlioiit   value,   llie    reiin'.li,    ;.,   ......i. 


PAYMKNT. 


!Mi- 


aitlioni   valiie,   llie    reiiiedv    in  hiiuji 
I.,in-  l.y  speeial  mli„„.      /„,    //,„„.„,,   ,/,, 
1,  Miixhiiin,  11  L,  C.  It.  !)7,  s    r    i^oo 


cliPi|ll( 
^i*  III 


.  Sl'BBiliiATIoN. 

jlJj.Oneor.severRlco-Jebtors  win,  |,as  paid  I  lie 
iiil  tl.nvliich  lliey  ivere  all  bound,  witlioiii  « 
IkrusnitRin  from  llie  creditor,  r;,,,  niaintaiii  m, 
Amiie;i"liiiriim  ,if<ft,i-uw  for  money  punl  and 
■uiKTil,  itpiiiist  eacli  of  hii  co-debtors,  and  re. 
■ivrfroiiieaoli  Ills  jiortioii.  Am/,/  ^,.  /ii/i/,i,. 
lR,v,Ji;L(V.  .'tl,  K.  H.  H20  :  lloi  ,/,.,.,.,  v.c' 
■lib.  ttlienacbiircliariil  .sacri.stv,  which  were 

kiirpil 111  llie  plainlitrjt'coiiipuiiy.werede.stroved 

hreurijjiiiatin;,'  from  a  Hteaiiibiml  bejoiirim. 

Illieilflf  Milan  Is,  and  the  pluinlilf.-,  after  pavin^ 

Hniijiiiil  uf  the  in.siiraiice  to  the  fahraiiie  of 

(parish,  brought  action  atrainsl  the  defeiid- 

l>f"r.laiiiii(;eH,  claimini.'  to  be  ,Hibro«aied  in 

lerii'litsoftlie  fabriipie  in  that   behalf— //*■/,/ 

Utluy  had  a  rif,'lit  to  lie  tlin.s  .subrogated,  ami' 

llltliewimlfn  in  charge  of  the  fabriipie  had  a 

illo receive  the  money  and  .subrogate  tliem 

iliiiiniirts,  in  their  right.s  uiid  action.s  wilhoiii 

Mlaiitliurity  ;  and  that,  under  a  plea  of  th,. 

.erali-iie,  the  delendant.s  could  not  require 

llllifiither  parties  injured   by  the    Hanie  tire 

Ijoiiinl  in  the  action  no  an  to  nave  them  from 

I  cost  j  ul  more  than  one  action.     Thf  Uiieliic 

r  D'li'.n'";^  f:'"'«/""'y  &   MoLwn   et  al.,  1 
|(.R.  222,  P  C.  IH;")!, 

lii.  On  ,■»  cnntestation  of  a  retiort  of  distribu- 

p-/W</,  that  a  decu   by  wliicli  it  is  declared 

lla|«yiiicni  made   by  a  debtor  is  m  made 

hlhenioiiuy.sol    a  third  party,  borrowed  np- 

.  eoonilitiiinof  sni,ro.ati.ig   such   party  in 

iMi'lilot  the  creditor,  ami   that   .sueli  decla- 

h"-!.,  „,„le   for  the   pnrpo.se  of  ellecting 

liMl,rujjaii„ii,ihe  third  jiartv  not  bein-  iirt- 

^al llie e.xeciii ion  of  the  deed,  did  not  e(  ect 

teatioiiin  lavorof.snch    third  party,  by 

jwnolyvaiit  of  acceptation  on  his  I'art'-  nor 

r  e..,pua,,n  to  ,1,.,  etlect  by  tiie  didZ 

f  MUi  .siihrogation  by    rea-on   of  the   ab- 

Iiinl!ir'''','''''i  '''■^''''''''''''''"^'-'^■''l<'''«-''' 
l«aiii|  ut  its  object, at  a  period  anterior  to 
Wianih 

,.'■"'""",'''"'    tin.  lender  sh,.,d 

)^;eh;,l!.l:^,;''•;r';':!'':;'^«''|'-•.lMenlly 


'"  'lie   riL-l  N,-,      '  "'7':'"llv.  ;^  not  snbroj.,ale,( 
/''''-,.':':     ;,'y;,l'''''''''''.lH.thas  an  aw,,., 

•'''MiH'e,:!;:,:^;!;:;;.  :;:'■; --7..,.-,/,,;,, 

tfationVeside-the     ,         1'      "".^  sp,',,„u„,,„„ 

••"•     He    who.'...     ■  '",',''  '^  "•   ^*^*'-'- 

i''»^"  rigiit,'.^,^.' :;.;'""  '"■■;•''"•''  i-'-'. 

|lial;?^w•al':'u^.r:«,:,'''•'•'.-;.^vhlchhe,, 

tHbareoltbeMV"^.:';'^ ''-I''! '•'■''■•''■  then 

i'^'i>iv'l:;id',t''£;rv'';,"''"'''''''^^^ 

whom t-hepn,p„:,v wa  1  v:,;,i'''^'=r'''''^« '"  ■ 

'iflerwa,d,seviiie,rofiifV  .•'*■''"''■''•""■'  «"^ 

legal  HMbrogatioi.   took        ';'';;'■'  '"  ""'  ''•^''-' 
'»")  Ihat.  even   whe^V  i"""""    ''''"'Hnd, 

•'V  his  dc'ed    of  n,?,     '  '""■'''"'-"'•  W.IS  boun,) 
.        ,,  "^"-"    <"   piir(d,aM>' to  iinv  <ii,.l.   ..   I 
hmillrc   y,    Tvhfii,,    fc    //  '7  "'"'"  rediior, 

-n]d,M'it';';.s;;:;'''r''^''r''''-«'''i->'' 

lui.ire..soldthepo     ,;    ^S'tTr''*"''''!''''''-*-'- 
feree  was  evicted  b  -   I,,"!,  '  "'''="•"'  '■'•»'i' 

I'vpotheearycailLr'te^^sV;,"'"^"''."' 

Mon  of  the  iirooertv  L  .1     .'     ^    "     "'  "^^'I'ti^i- 

l;i<    WhcreX  L-        ;     ■     P'Tcliaser     lb. 

tamed  a  .siil  ro.-,„i,  ,.  ,  .,  "    ""''"'•  '>"d  ob. 

""'I  su,.|,   s,  1,;,^      '  '"""     ',"■  ••'•'■'lito,--//,,/,, 
M| iMi^^    S*;?,    '^-''^-'''Vr  no  ,.,,;.J 

KS70.       '''"""  ^"^li^'-tnn,  I,  h)  I..C.J.  i/q.  ». 
-^'•\'.  Tkxdkr  of. 


Il-uilli 


»ll, 


■'!■  oriiriiud  civij 


ii'.-i;|iri.i:,'ati,-ii,  | 


'tor  was  moiH'i'aiivo  ^^^ 


Iwiiiplttoly 


'ccau.se  the 


"t"i;^iii.|K.d  al  tl 


"f^i'iai  ,|ebt         \:)n,   I 


le  tl. 


lie  ol 


-'!'!id;■S",r^::;;,';'''''''^■''■'''-'-- 

''^  r.-oved  iha    1  'Lei  e'    ■■';;'''''  •"'  '■''■'"'  "'  '^ 
ll'e  rent  due  was  t .  ,^  ,       ""  ""  ''■''■*  '"^Hfuted 

-'?'Wi/..2V:Vd!:il:'^,;:i:'^;f,,^;'''- 

^ofccio;^:r^.;;;;n,:T'?'n''^'';'  -'''-• 

^'t  'i'e  rate  of  fou     1  ill"    '""''i  ■^'"""■^''  ''"H"''-. 

loms    dues--/).'/  r  "■"^""'  "'■  ^"•-■l'  >^N.C 

<iill>:s,,      el  C    'I      IV''^'   "''■K"i    tend..,.. 

"'■ ''^lam!;:';:,-  ttpS":;"^^  i^  r  ""• ""• 

moiipv  oi!,.i.|,d,  ,-11, ,j 


the  tend,.,,  w 


C.  ,1.  211, 


IS  null.     / 


letaultul  .join. 


■">•   <-'.   l.Sl,2;    11 


eridn   V.   J], 


pay- 


I'l'oinissorv 


<!.•!  C.  U. 
ain.st   the   end 
110, e,  where  the  delcndi 


VIlHiUll,  I) 


'II  ail   action  a" 


OlMT'if    a 


I   I 


'ill 
1^ 


tilt 


idej 
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PENALTY. 


PENALTY, 


Icntler  of  the  amount — Held,  that  he  was  bound 
to  ronew  Ills  tender  with  his  plea  and  dcjiosil  llio 
Jiniount  in  ('onrt,  linre  v.  McDiukiUI  et  oh, 
n;  L.C.R.  I'.tl  &  1  L.C  L.J.  55,  g.i{.  H(i5. 

I:f9.  In  a  case  helbre  tlie  Court  of  Vice  .Vd- 
iiiii'HJty  for  an  amount  due  for  townjie—llelil, 
ill*'  wliere  a  tender  is  refused  simply  on  ac- 
I'MUht  of  m"re  liein^;  alleged  to  lie  <luo,  i[  i> 
iiot  neeessa'".^'  thivt  the  aniount  tendered  should 
he  tendered  '"  coin.  The  liiiiiali  Limi  In  re.,  2 
S.  V.  A.  C.  Il4,  V.  A.  C.  1H()5. 

140.  One  Cannot  maintain  an  ae.tion  on  an 
•  •Her  of  pavnient  which  has  not  heen  accejited. 
I  All  II  I-  di  fiinloHse,  :i  K.  L.  145,  S.  C  K.  HTl. 

Ml.  Tender  willniut  depo-it  does  not  pn\ent 
interest  from  accruiii;:.  Dumunt  v.  Ijifunic,  1 
Q.  i..  K.  15;».  S.  C.  1x74 

142.  On  an  action  for  balance  due  i\ndir  a 
builder's  i^o'itract — lluhl,  that  tiie  defendant, 
when  tenderinj;  the  amount  due,  is  not  bound  to 
reserve  his  right  of  action  against  the  builder  in 
<irder  to  preserve  his  rights,  but  tliat  if  lie  lo  so 
the  builder  could  not  on  that  account  refuse  to 
accept  the  balance  tendered  him.  Filinlraiill 
V.  Mryuiii/h/oii,  I  L.  C.  L.  J.  (i.i,  .S.  C.  It^liu. 

XXr.  AVuAT  IS. 

bt3.  Under  a  general  jilea  of  laynicnt,  thede- 
fendant  cannot  prove  tliat  he  tiouglil  a  note  due 
by  the  plaintitl'  to  a  third  jiarty,  and  that  the 
plaintitr agreed  that  tlie  defendant's  debt  should 
I  e  considered  settled  by  reason  of  the  plalntiir's 
i.ote  .so  j'urchased  liv  the  defendant.  Bruno  v. 
U'liijnon,  1  Q.  L.  \{.  \\\j,  S.  C  R.  1876. 

XXII.   WiiKN  Dkm.\xii.\hi.k. 

144.  The  amount  of  a  hmi  payable  on  de- 
iiiand  by  a  Lower  Canada  deli'or  to  a  loreign 
creditor  is  recovi  ruble  with  costs  by  the  creditor 
without  pronf  of  demand  having  heen  made  be 
fore  the  institution  of  the  action.  Sliufur  ft  iiL, 
V.   I'oxt  II  (I  III..  5  L.  C.  J.  55,  .S.  C  IMJO  ;   lUGU 

c.  c. 


H 


m 


PH.AOK. 

I.  Conviction'  fou  Disti.iuii.no,  nee  CON- 
VICTIO.N'. 

II.  E.\iiiiiiTiN(;  AnTi(i.i;s  ok.  I  I.'). 

III.  .IisTicKs  OF,  .see  JL'S'IICES  OF  lilH 
J'EACK. 

II.    E.\IliniTlX(i  AilTlt'I.KS  OK. 

145.  Where  article.s  of  the  peace  have  been 
exiiibited  in  open  court  again>t  a  iktsoii,  the 
court  vill  direct  that  he  do  stand  committed 
until  security  to  keep  the  peace  be  given. 
7%i/i((  V.   Vaiddle,  H  L.  C.  J.  2t<4,  S.  C.  b-^tJl. 


PENALTY. 

L  Arrest  for,  Mfi. 
JI.  Continuing,  147. 

III.  CumiLATivK,  148,  149. 

IV.  ErFBCT  or,  150. 

V.  Fob  Bbkach  of  Contract,  151 


VI.  For  Selling  Tickf,ts  in  LoTTKiiiF.v  I 

VII.  For     Sitting    as     Mkmiikii    nv 
Lk(;isi,ati'hk  witiioct  QfALiKicvrinv,  1.3 

\'1II   I.N  AmiiTiiATioN,  154. 

IX.  XoT  fiitoiNi)  of  Capias,  I,').' 

X.  PoWKIt       OK       Mt'Nir'Il'AI.        ClllJl'iiKiTlMV 

CoxcKitxiNt;,    sen    MUNICIPAL    ('niM<iii)V 
TIONS.  '"■ 

XI.  He('ovki!y  of,  150. 

I      I.  Akrkst  for. 

I 

;      140.  A  defendant  cannot  be  arre,-|p,|  i(,jy\,, 

I  amount  of  a  penalty    incurred    fur  im  ()t|i.|,j,l 

against  a  penai  statute.     Griihnm  v.  Wiutlt,,  \  I 

Rev.  de  Log.  :517,.  K.B.  iHls.  " ' 


147.  A  conviction  based  on  a  bv  law  nl,vf  I 
establishes  11  penalty  for  every  diiy'ihi. f,|);..|||,,;j 
committed,  when  the  statute  upon  wliii'li  il,p|,f,  I 
law  is  formed  does  not  clearly  giv  ainlinriivijl 
impose  more  than  one  penalty,  will  |if,|iin,||j'|  r 
JlriiWH  exp.  ii,  Sexton.  )  x  L.  ('.  ,J  pij  <(i'| 
1x74. 

IIL  Cumulative. 

148.  Where  the  defendant  was  OMiivicie^l 
before  the  t^ueen's  Bench  of  haviiii' sni,Ucer-| 
tain  immoveable  property  as  free  and  iiiiiiiciini. 
bered,  while  knowing  that  he  had  prcvif.iiiltl 
granted  a  hyijothec  on  such  pinpertv  lo  lli'J 
complainant,  and  that  such  iiy|Hillieij  Hiiirfjifl 
lered — Jlild,  on  a  reserve  I  "case  |,v  ijie  " 
bencii,  that  the  penalties  ineiiiioiicil  in  ijifl 
statute  under  which  the  conviction  was  liill 
were  cumulative, and  the  ))risoiier  wa.-'  .^eiiteKdl 
aecordinsrly.  h'l'i/iiKi  k  ['iilli.icr,  4  I,r.|  i;;! 
tj.  U.  IsOO.     4  Vic.  cap.  ;U).  <ee.  I.  '  T 

14'.)  Undertlie  British  .Vorlh  .Vinorirt  .loll 
sec.  !I2,  ss.  L),  the  fmnishnienl  iiiipKi'.l  IiviIkI 
Local  ijcgislature  for  an  olh'iiei-  a.'iiiii-l  ii-Mil 
laws   cannot   be  cumulative.     I'.iniii  c/ii.,  Ijl 

L.  c.  J.  ;m,  s.  c.  1S7I. 

IV.  I'Iffect  of- 

150.  When  a  statute  iiillirl-  n  pfimlly  l'c.rM| 
doing  an  act,  the  penaltv  inijilies  that  lii'^Ksl 
a  legal  compulsion  to  ilo  the  act  in  qiiHiirJ 
and  that  principle  is  not  afleoted  ly  the  fsill 
that  the  ])enaltv  has   a    partienliir  rlei'iiiaiioi.f 

I  '/'//«  llibciniaii  In    re.    1    t,^  L.  H.  :,]%  ]'.(] 

I  1872. 

'      V.  For  niUsArii  OK  CoxrnAir. 

I      151.  \   penalty  in  a  contract  i^i  not  lieMiol«| 
i  stipulateil    damages    unle-^s   it   i?'  «pecia!l' 
I  dared  to  be  so.     .Mure  v.   117/(1/,  2  litn. 'le L'j.l 
1  207,  K.  1>.  1810,  A-  i'littersnn  v.  F'irrm,  ih\ 
de  Leg.  124,  K.  H.  1-1 1  ;  Iliil  W.se-/.  C.C, 

VI.  For  Selling  Tickets  ix  Lutterie; 

152.  By  the  Imperial  Statute  It  Geo.  Ill  ciil 
8.^,  and  the  Statute  9  Geo.  I.  cap.  \U6M 
cap.  35,  which  impose  certain  penaUn'Mi|M;i'^i 
HOne  selling  tickets  in  a  loreign  loiter;,  liif^ 
been  made  to  form  part  of  the  Criniin»U»»)l 


PENALTY. 

lEM.iNO  Tickets  in  Lcpttkiiif.s. 

SlTTlN-O  AS  MkMHKP.  (IK  tj- 
WITHOUT  Ql'AMFICAn.iN,  Ij;  '' 
HIllTltATlOK,  154. 

uoiNi)  OF  Capias,  l.j'i. 

OF      MrMCIPAI.       ('illll'limr,,,,..  I 

sen    MUNICIPAI,    ro|ii.(jijN 

•KIIV  OF,    I5G. 
FOIi. 


'('iiiliuit  cannot  lie  nrrc.-lpil  i(,n\,\ 
pciiiilty    iiiciirrp.l    iVir  aii  otlfi,,^ 
frnihiiiii  V.  ir/(,7(^Y  3 1 


ift!  sliitntr 
:M7.  K.li.  l>il^. 


iviclinn  hasoii  nn  ,i  liv  hiw  nlrd;  I 
|icniilty  fur  every  .luy'i lie f,|),.|„v,j| 

.■lioii  tlie  >tiitultMi|i.iii  H-liii'litliek. 

i  (l(ies  not  clearly  <:\\-c  aiiilinriiva  i 
tlian  one  )ien;iliy,  will  lif.ma.l 

&  Sextiiti.    yx  \].  (',  .1,  lii|.'  <!■■ 


.ATIVE. 

0    tlie    (IctVn.Jiinl     wa>!    Ounvioif.)! 
leon's  Bt'iich  of  liiiviiiL' -oiihw 
ible  property  as  free  aii.l  iiiiinoiim. 
knowing   that  he  lia.l  j)reviniii|[| 
■|jothec   un    such    prnperiv  to  ili'J 
and  that  such  hypntlioc  iva-rwl 
on    a   reserve!  'ca-e  ly  the  fiiil( 
the   penalties    nieiilioiio.l  in 
•which    the    conviction  was  liail 
live. and  tlie  prisoner  wa-  -eniensil 
h'l'i/inu  k  /V//y'.vf,,  4  l.<^.(.;" 
4  Vic.  cap.  liO,  see.  1. 
Pthe  British    N'orlli    .\meriiM  AoJ 
),   the   fiiuiislnneiit  unp'i-fl  IhiIkI 
ilure  for  un  <ill(.Miei'  a^raiii-i  iiimsl 
he  cnniulative.     I'unlu  etii..  lil 
S.  C.1S71.  '  ' 


1  a  statute  inlliels  n  pcii;illy  fur!a| 
the  penalty  implies  tlmt  lli-rfsl 
mlsion  to  ito  the  net  in  iiiH<tJ;r,j 
leiple  is  nnl  atl'iMle.!  ly  ilie  |i;ll 
altv  has  a  piiriieiilar  iii"i'iMii«,| 
aii  ill    re,    I    l^  L.  H.  ;ii:',  I'.Cl 


tHACIl  OF  COXTRAIT, 

iialiy  in  a,  contract  is  not  lieHio(«| 
amazes  niiless  it  is  •i|)ccial:i  il*f 
m.  Mure  v.  Wihij,  i  licv-  'le  L'tj 
HO,  k  I'lilfersiw  v.  F.imn,  ih.\ 
K.  IM-ll  ;  ll.il  W..S./.  C.f, 

jEI.I.IXfi  TlCKKTS  IX  LdTTERIEJ. 

e  Imperial  Statute  14  Geo.  Ill  (ml 
Stalnie  9  Geo.  I.  cap.  I'M  6 Geoll.j 
ill  impose  certain  penalties  iiiwriftrj 
tickets  in  a  Ibreign  lotterr,  jitif 
0  form  part  of  the  Criniin»ll.a»of 


PENSIONS. 


JLoirer  CanaJa.    Eouse  exp.,  S.  JR.  32J    K.  ii 

I  lt|2o. 

VII.  Fo«  Sitting  as  Member  of  thk  Lk«is 
uriRt  wiriiouT  Qualification. 

153.  Where  action  was  brought  for  a  nenaliv  I 
ajaiiiM  a  |.erson  for   havinj;  sat  an,)    vote,!  a-  ' 
n,fml)frnf  the  J.egislative  Council  wiihoul  n,,s- 
,ew,,.  t he  proper  qual.ticatiun  required  by  law  i 
-Held,  that  the   penalty   imposed   bv   ('   S  C   ' 
tm^^,  dees  not  apply    to   persons  ,fis„uali(ied" 
«ilh  respect  to   property,    but  only    where  Ih, 
■(Ifdionerai^rson  thus  sittin- is  radically  ,„,)! 

llstil.  ■   ■       '  *•  ^' 


VIIL  In  Akbitratio.v. 


154.  The  plaintiff  and  defendant  had  bound 
I  emselves  hy  a  penalty  to  carry  out  the  award 
loflhe  arbitrators,  to  whom  was  referred  (be 
■nialter  m  dispute  between  them,  and  which 
Iflerithad  been  rendered,  the  defendant  ha<l 
>fum  Ito  carry  out-//,/,/,  that  as  the  appoi  U- 
Jienlolthe  arbitrators  in  Question  had  nit  been 
Irovedtohe  necessary,  and  as  the  penalty  was 

r  in  law  comminalory.  that  the  pl^ntiff  could 
S  S  c'lS^s""  ^'  ^'"■^''««.  3  L.  C  J 


PEREMPTION 

PEJJKMI'TION. 

fr^Howr^*"^'**""'-  '59-161. 

;y",/-'rir/Jr"''^''*'^-'««- 

V.  'jT««Rn.T,„NOF.'i(;7.i8i 

IV     n/,*'^''-''  •'•"l-AliTF,    I'Jl 
IX.    OKCKKT10,UK,,|y2 

^'-  VVia-N  LiKs,  ,y,.,g^ 
I.  CosT.s  IN  Oases  ok. 


94C 


IX.  Not  A  Ground  op  Capias. 


will".        •     "^  P^^^'opt'on  is  ,rr,..„(,,,|  ,1 

^vi  I  u    dismissed,   ea.  h  navi,,';  V  '"  '"'''on 

»;;'nm  later  cuse.s,/,^/JK   ''l^^":"   costs; 

--tth]'d^c;Hir.^tr"V"^/'"-"i"-. 
'•''-it;rn:r^-r'^''-^'*'''SLvit 

II    How  GiuNTi;i>. 

f  v,^::Sor;i.;'s'7;  r  ••'--•'- 

dure  has  been    (hL/  ?     ^'   ">«'  H"    Proce- 


■iinie  01  tlie  c  erlf  nf  ii        "^ "  "'"' certi- 

]»  A  stipulated  penalty  is  not  a  ground  of    '''"-^ ''««  been   Utk<  „    1, '' fr""''   ^'"*' ""   P^i'e- 

q.  m,  K.  B.  181 1.  'on-production  of  par  "  f  tie  7   ''""",'"'«  "'« 

hecn  mi.-p.'aced    Vv,  '^"'"'■''  ^"'i'"!"  has 

Xr  Recoverv  OF.  2(i4,  S.  c:  I857  .  454  IV";^;";/'  '*!/f'=><>   1  I-  C  J 


I W6,  In  an  .action  to    recover    damages  oc 

Miond  by  a  mill-ZreiJ,    that  penaUu^s  i^.  I      Wi    TU. 


ff  Cases  bv  Defai-i.t. 


r  ...    r      ,.  -">-'•'<•   v;uuri.         ( 

tmmi,  13  L.  C.  R.  437,  S.  U.  1863. 


PENSIONS. 

jl.  E-XCMPT  FROM  ATTACn.MENT.  157 
III  UA.NSFIili  OK,   158. 

|J.  E.U.M1.T  FROM  Attachment. 

O'lil'irwiiii  .1-  Til..  '/'..•    •/      ir  '■'"''"re  (I  (I  , 

U'.ciJm         ''-""'y //.'(w^a  l.  c.  k. 


T';<'.  defendant   who  has  made    l,.r„   u 
,*"'"   P<Tn,i.s.sion    to.4    .asde    ,1/"1''' 

«elf  to  tlie  court.' H;:'''"^'"  ""''  l"'^'^^-"'  i'  I'im" 


fV.  Indivisidle. 


'tliafti    rere^^,f?::7"'''''^"'--'-isihle,so 

ip-oniption^widl::  '':;j:;;:--'-Hsi<.'.iibr 

lf"vor(,rall  thedelenda'iitH.     lb.  *^"'""'^''  '" 

iNTEItni'PTlON  OF. 

^Pi  Vice  of  a  notice   of  „K,li 
Hinfuiu)  V.  /;„./,;v,  1  L  C   It 
•'«    On   anpeal    (Voi 


-7y 


'/cM,  II 


ft  .1 


lari'iii.f 
the 


II"    an  inter 


iiiii'rrupied  hv  (he 
II  I'.V    the  jilaiiiiiil. 
Ifli'.S.  (^ls,10. 
iidiiineiit    uianlin 


rt  iii'li.lie 


locntorv   iiid 


i« 


proceedings   m 


iispends.so  loiij,  .,j, 


tliat,  further,  1 1 


an  action  en 


:1a 
the  defend 


icre  waserroriM  the 


"K  mich  action  prn,„i> 


in  ino- 


»nts  mijarantic.    Ar 
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Bushy,  9  L.  C,  R.  219,  Q.  B,  1859; 


I 


i:.lii 


chamhault  v 
558  C.  C.  P. 

169.  A  proceeding  in  a  cause  made  hy  the 
plaintiff's  attorney  after  service  on  him  of  a 
rule  nisi  for  peremption,  and  before  the  return  ol 
tlie  rule,  will  not  prevent  tiie  peremptor  beinj; 
discliarged  and  the  action  disniifiBed-  Farnaju  v. 
Jot/el,  10  L.  C.  R.  20,  1850. 

170.  Where  notice  of  motion  for  pt>remption 
liad  been  given  to  the  plaintitF,  who  thereupon 
iuscribed  the  cafe  for  tinai  hearing  on  tlie 
meritfl— //('/(/,  to  be  too  late,  and  that  no  inter- 
ruption ol' iR'reniptioii  could  be  had  aller  service 
of  notice  of  motion.  lb.,&4L.  C.  J.  /28,  S.  C 
1859;  4.')8  C.  O.P. 

171.  On  motion  for  peremption  of  the  instance 
wliere  the  plaintiff  had,  between  the  notice  and 
pre.sentation  of  the  motion,  tiled  a  paper  in  the 
cause— y/e^/,  to  be  the  rule  in  this  province 
that  the  notice  was  not  equivalent  to  the  de- 
mand, and  that  any  useful  proceeding  taken 
between  the  two  would  be  sutlicient  to  interrupt 
the  peremption.*  Be.audry  v.  Plinyuet,  3 
L.  C.  J.  2:17,  S.  C,  &  McDonald  et  al.  &  Roy, :{ 
L.  .C.  .1.302,  S,  C.  1859. 

172.  Where  a  rule  wa.s  taken  out  against  the 
plaintiffs,  and  served  on  them  and  their  altornevs 
ad  litem  for  peremption  of  the  suit,  and  the 
plaintiti'  urged  that  the  peremption  had  been  in- 
terrupted by  the  fact  that  the  attorneys  ol  record 
had  abandoned  the  profession  and  become  mer- 
chants—//'/t^,  that  the  rule  lor  peremption  was 
peremptory,  and  that  the  fact  urged  d;d  not  in- 
terrupt it."  The  New  Vity  Gas  Company  of 
Montreal  k  McDonnell,  H  L.  C.  J.  283,  S.  C 
I860;  WS  C.  C. 

173.  The  death  of  the  plaintiff  in  the  case 
interrupts  peremption.  Tale  et  al-  v.  McNiven, 
4L.  C.  J.  148,  S.  C.  I860;  455  C.  C. 

174.  Where  a  rule  for  peremption  was  taken 
—held,  on  the  argument  of  the  ])liiintillH  per 
contra,  that  one  of  the  defoniiaMts  having  died 
during  tlie  ]H'ndency  of  tlie  .suit  the  peremption 
did  not  run  during  the  tliree  months  and  forty 
<iays  allowed  lo  the  heirs  to  deliberate.  McKay 
elal.  v.  Oernud,-)  L-  C.  .1.331,  S.  C  1861  ;  664 
&^o,.  V.  C. 

175.  The  defendants  served  a   motion  on  the 
plaintill'for  peremption,  and  the  plaintilf  pleaded 
that,  having  entered  into  solemn  and   perpo'ial 
vi>ws  as  (/  n'li(/i<'iisc,  she  wa.s  civilly  dead  before 
the  pereinptiiiM  had  accrued,  and  also  that   tlie 
pleading  mentioned    as    the    last   proceeding  in  . 
the  ea<e,  in^teall  of  bavi.'ig  lieeri  liied  on  the  17(ii  ! 
of  Mav,  l.-^,")',),  was  only  tiledduring  the  month  ol'| 
Aprilil''<i2,as  ap|)eared  by  atlidavits  prnduijed  by  ! 
ber,  and  lielnre  the  ilay  on  wliieh  the  motiun  for  ' 
peremption  was   serveil  she    had  taken  useful  I 
proceedings  as    rei)uirfd  by  law— //r/i/,  sMp|ios- 
ing  tl;e  plaiiuiirwas  civilly  deiid,  a  point  which 
the  court  wouM  n^t  decide  by  takingthe  vows  nl' 
a  rclii/ii  K.vc  belbii'  the  peremption  was  iie(juire.l, 
that  lis  the  ilefeiulfii.t   liad    not  been    notilied  ol 
tlie  fact  it  could  not    take  away  the  right  of  per- 
emption.     Ih  Hetiiijrii    v.    Masst?,  jr.,  7  L.  C.  J 
105,  S.  0.  1863  ;  .34  C  C.  \-  4.)5,  sec.  2,  C.  C  P. 

176.  JIeld,\\\t\\  regard  to  the  filing  of  the 
pleiujing  referred  to,  the  date  of  which  liad  been 

»  Absolute  pprnilsflion  c'xnnot  be  prevented  01  affecteil 
bv  any  |irooeeilliig  taken  subsequeuMy  lo  tlie  service 
otsuch  mution,    453  D.  C.  1*. 


certified  by  the  prothonotary,  that  1im  (;ertiiicaif 
could  not  be  attacked  by  improbation,  Anihdi 
also  that  peremption  could  not  beeti'ected  byi 
proceeding  taken  between  the  service  nl"  the  too. 
tion  and  its  presentation  to  the  court.    lb. 

177.  The  death  of  one  of  the  plaiutilfa  ini^r- 
nipts  the  peremption.  Brewster  et  al  v.  ri„i,if 
et  at.,  9  L.  C.  J.  21,8.  C.  1863  ;  4r)5  ('  C  p 

178.  And  the  death  of  one  of  the  defeiiJanu 
interrupts  the  peremption.  Howard  et  nl  v 
Cliilds  et  al  ,  9  L.  C.  J.  22,  S.  C.  Isi;,!;  ty 
C.  C.  P. 

179.  The  service  of  a  notice  of  motion  tob« 
made  hy  the  plaintiff  is  a  valid  interruption  of 
the  peremption  in  the  cause  under  nrt.tji of 
the  Code  of  Procedure.  The  Mayor.  ,(•/•,  j 
Montreal  &  Hanson,  13  L.  C.  .).  :):ii,  f  C. 
1869. 

180.  Where  a  motion  was  made  for  (wrenifr 
tion  on  the  part  of  the  liefemianf,  ami  the  plaij. 
tiir  answered  that  one  of  hifl  attorneys  ii,l  iUin 
had,  during  three  years,  ceased  to  practiw  is 
attorney  to  the  knowle<lge  of  the  dcffuilan!- 
Held,  that  the  plaintiff  was  suflicicntlv  repp- 
seiited  by  one  of  his  attorneys.  2'(i.s.sv?  v.  i,\hm> 
4  11.  L.  699,  S.  C.  1871  ;  1.55  C.C.P. 

181.  To  call  a  case  on  the  enqwU'  roh  i?  not 
a  useful  proceeding  such  as  to  interrupt  peromp. 
tion.  (.^ook  V.  Miller,  4  R.  L.  ,54t!,  .><.  C Kl 
&4R.  L.  240,  S.  C.  R.  1872 

182.  Service  of  a  notice  of  motion  not  liW  j 
or  presented  to  the  court  does  not  iMterru|il  per- 
emption. Terrill  &  llaldaneel  al.,  I.j  I.  r.j. 
245,8.  C.  1871. 

183.  A  reipiisition  by  plaintiff  for  procesa  10  i 
examine  ilefeiidant  on  ^hiifs  et  articles  tileilot  | 
the  same  day  that  service   is  made  upon  ilieii?. 
lendant  of  motion  for  peremption  will  nut  \m-\ 
rupt  the  neremption.     lb. 

184.  Tlie  death  of  two  of  the  deleinlanisto  | 
not  interrupt  peremption.     Ih. 

1H5.  Hut /(<.'/'/,  reversing  the  decision  in iii» 
court  below,  that  a  reiiuisition  by  pluintiil  foral 
process  to  examine  defendant  on  /«//,<, 7, ir'M-,i,[ 
filed  the  same  day  an  service  is  nmilei.iii  tirf  l(.| 
fendant  of  motion  for  peremption,  i.s  ;i  iwfull 
proceeding,  and  will  operate  as  an  interniplin 
of  the  peremptiuil.  lb.,  A  17  L.  CI.  >'<''. ^i.\ 
1873. 


VI.  Motkjn  Foi!. 

Isti,   Where,  on  a  motion  lor  pi'ivinplioii.ii.fl 
conclusions  were    that    the  aclion   |.eili>iiiii*j| 
inst(>ail  ofdeclared/;rc/'w(.'(  — /A/'/,  lolii'lrreplir 
and   reji'Cted,  but  without  costs.     l\i-kti'\l  t 
Murnfii/  cl  al.  \-     The  Maijio-.  ,1'r.,  "/  .l/"»K. 
2  I-.  C' J.  221,  S.  C.  18.JS;  137  (' C  P. 

Is7.  'I'iie  defendant  in  tliire  siniilar  cw- 
sei\e.land  tiled  motions  on  the  atturncy of i!-.!: 
pluintitl',  askin;:'  for  peremption  of  the  •iiiijOC] 
the  L'roiind  that  three  years  liiul  elap-e'i-:r,«| 
the  last  proceeding  therein,  and  tl.o  plaintitlop-l 
IHiseil  the  granting  ol  the  inolinn  on  tin'  gronil 
that  it  was  not  snllicienl,  and  llnU anile  «s|| 
necessary  — //'Vr/,  that  theservioo  01' motion  arj 
notice  of  motion  are  eciuivalenl  lo  a  nile.  (*i'i 
lehois  V.  Ba!<liin,i\  L.  C  .1 . ;i'.i:!,  ,S.  C,  btiJ. 

188.  Amotion  for  peremption  made  in  1 
niuiie  ol'three  attornevs,oiieof  whom  isik'e»*ii| 
will  be   rejected,   on   the  ground  that  .'uot  1 
motion  might  be  made  iu  tlio  name 01  tlie" 
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?  prothonotary,  that  liii?  certiticaif 
ttacked  by  iniprobation,  andhdi 
iiplion  could  not  beert'ecttHj  byi 
ten  between  tlie  seryicedftlipu^ 
cnentation  to  the  court.  l|). 
atliofoneof  the  plaintiti's  ini^r- 
inption.  Brewster  et.  nl  v,  t'ki,h 
J.  21,  8.  C.  186;{;  4iV)('  c  P 
le  death  of  one  of  the  'iefeiiiiaBy 

peremption.      Howard  d  ,,/ 
,  9  L.C.J.   22,  S.  C.  ls(;:!;,:,j 

Tvice  of  a  notice  of  niotioti  iobe 
)laiutirt'  is  a  valid  intiTniptii'ii  .if 
n  in  the  cauHe  under  m.  |ji(,f 
'rocedure-  The  Mayor  ,f^  d 
Ramon,   13  L.  C.  J,  :t:!(,  c.  C. 

a  motion  was  made  for  [i^renirr 
rt  of  the  defendant,  ami  ilk'  plai,v 
that  one  of  hin  altornevs  ii,/  IH/,,, 
liree  years,  ceaseil  ki'praclisesi 
IB  knowledge  of  tlio  ilpfen.lan!- 
i  plaintirt'  was  sufticicntiv  repr- 
of  liis  attoruev.-i.  ?>«.<(?  v.  i„W 
;.  C,  1871  i  15-)  C.C.P. 
1  a  case  on  the  enqwle  role  i?  noi 
'eduijr  such  as  lo  iiitprrupt  ijercmri. 
'.  Miher,  4  R.  I..  541!,  ,><.  (.'  h:| 

S.  C.  R.  1872 

e  of  a  notice  of  niolioii  tvi  i\4 
lo  the  court  does  not  interniiit  per- 
nill  &  lliildaiie  et  nl,  1.3  I.  r  J, 

''■.. 

■lisition  by  plaintitf  for  process  lo 

ndant  on    faifn  et  artiihs  tile.ioii 

that  i-ervice   is  made  upon  tlieJf. 
ition  for  peroniptioii  will  uui  inter  I 
inption.     lb.  I 

eath  of  two  of  the  deleiidaiits te  j 

peremption.     lb. 
('((/,  reversing  the  decision  itiili' 
that  a  reiiui.-^iliiHi  by  plaintirt  fors I 
amine  defendant  on  fails  linriid'i,] 
le  day  as  service  is  tiiaiie  on  the  If. 
otioii   for  pcri'tnption,  is  a  ii^ffiill 
lid  will  (iporale  as  an  iiiterriipliN!; [ 
litiem.     II.,  i  17  L.  C.J.  i;''.gB. 
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e.  on  a  motion  lor  pori'inpiiOii.tiiij 
acre    that    the  ui'lion    ledi'^iiiiiWill 
;lareil  pn-iiiit'i  —  II'  I'l.  lo  lic  irroguijfl 
,  but  without  co.-l.--.     IVkftnl  rr 
/.  A;    The  Mnijov.  ,l'r., ../  .V"»K| 
!1.S.  C.  \>*:>^:  l.'iT  •'■C.I', 
dcfeiidunt    in   tliivo    similar  a«j 
leil  motiuns  uii  the  iittunifV  of  itf  j 
[in;:  fur   pcreuiptioii  of  the -iuIjOcI 
hat   throe    vear.s  Imil  ejap-ed -i.tfl 
eediii;;  therein,  aii.l  tl.o  lila;iit:t!of-| 
anting  of  the  motion  on  ili>'  Z'X"' 
not  .-utlk'ieiit.aiid   lliatarnif  «l 
llihl.  that  theM-rvii.'eofiiKilioiiariJI 
tioii  are  eiiiiivalont  lo  a  nili'.  (y\ 
«//,»,  (iL.  C..I,;!lt:!,S.  C,b'!i 
olion   for  peremption  made  in 
;e  attorneys.uiu'of  whom  isdece«-N,j 
cted,   on 'the  ground  that  ?uot » 
ht  be  made  iu  tlie  name  of  ilie"^ 


M9  PEREMPTION. 

surviving  attorneys  without  a  8uh«iit„.;« 

m.  A  motion  for  neremntir^n  "  ''•, '^,*'2- 
in.dc  l.y  two  out  of  Cnemher^  .^'  '•"?"">■ 
firm,  being  attorneys  of  record  of  Ir"*  '«''' 
without  any  substitution  of  Sevs  ''f*^"''*"" 
allowed  by  the  court,  and  wftlmr/  f  ^^'""."'^ 
the  other  member  of  Z  Cut  JZZ'  '.'""' 
.has  ceased  to  practice.  Terrill  v  rr.n  ^^''^  ?' 
J5  L.C.J.  245,  S.C.  1871  "'^'me  etal.. 


PHYSrcIAN. 
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VII.  Notice  or  Demand  for. 


deraulto^such   ser^T^  c^nn'oVb^e'Van li" 


McBean  v.  Cullin,  7 


Vm.  Of  Casks  Expartk. 

191.  Peremption  will  be  eranto.l  ■„  «-- 
■ontested.and'in  which  the^defm  ant  onT  "°' 
i  pred,  if  the  plaintiff  al'-      •         "  on'y  ao- 
lie  forever  three  years. 
L.C.J.  1I7,.S.C.  1851. 

IX.  Of  CEKTIORARf. 

IW.  The  petitioner  sued  out  a  writ  r,.- ,<„..• 
from  a  conviction,  by  two  "j usti  I^o^ he  'Zce 
an  havmgallovyed  six  months  to  e  apse  w?lh 
cut  proceeding  thereunder— //W,/  „'^"'P'";. "''">- 
<4laina„t,  "that  his  r Lhis  u^C  "'," "'"  f 
I  .oiifd  he  declared  to  have  elLsod  !n  ?^f  '""''' 
ceetlings  would  be  remitle.Ho  ,i!p      '  ^}u  P'^ 

dm  et  al.,  2  L  C  J     89'  8  C '/      ''f/'T  * 

X.  PROrEDCIiE    IV. 


.!!il;iP:^l^':r'''i'"i"g  peremption  ought  to 
■rtihcate  01^1,0   clerk  of  I 


Ir-eft^^oatrneX^^^^^^^ 

^atlorney.  even   |,o  .l',  T'X'  *PP?i"'«'l  «  "cw 
^o  appointed  be  incomDatih^    -.'.'^^y '^e  one 

W^^^ONAL  y^NG^See  DAM 
AGES.  ^*^' 

PETITION  OF  RIUHT. 

nit  p^or/pt};?;:;'^:^''-- ^oa,.. 

PEWS~^ee  CHURCH  PEW.S. 

«/cotM:.;r  ^°'''''"''  -^•.  ^ee  AGTUm 

PEV7II0LDKRS. 

'■R'""TOK,.v.,cHtjRcrrpB\vs,fc 
PHYSIC. 

f-    ri.r.E.MI,  Praotiok  UK. 


«'"^^^/,.l(:^'r:8.ot\«.. 

XI.  WUKN   LlE.l, 

!^-,pegSir^'Vvrr«vr[!.]^' 
t»t;;:ti:£^i:;''-;-j=ean;;ppositn.,,, 

L.rj.ii)5..s.c  iT.!)        '^""'■'■'■i^  n<,/ker,:i\ 

KKf^''''-''^!' JSo^(rK7■ 
lm!i..wd  i=  „ut       i    w     P"'P'-''''>-  ■■"'is'e.l  is  not 


pnu:;isi,ig,:^,^^  ,;X,;^^-  ;;;r  A  penal,,,  for 

orciii   actH   ,,(•    .„  ,1  '  '^''"^'^  "'itncsse.s 

evidence  to  ,s  nij   tl  >  l^iP'^'^'iT"  ''^  '""ficient 

«ev.  do  Log.  2's{;;  k.b':  Lsia   '"'"'  '■  ^'"''-  a 


PHYSICIAN. 


^i.w.u;,.z;r."i,;^,;,f£^» 


1.    AlTloX  Hv,  200. 
I        };■,   '-"VltlJK-.s  OK,  201. 

I.    '''^'"MTV  KOU  ArCOUNT   OK    20> 

I         V  .    hEliVICE.S  OK,   20.^. 

r.    AlTM.v    iiv. 

.-V-('ofts^S:.,,tl;^,,f  t;an   ^0.  tl. 

^ff^'/.y,i'v',ri'^n:;^:ir;s^«^- 


tlilMK  furni,l,o,l,?heoath  of  tZ^JL'""'  ?»'^''  ""Tlco  oj 


!l.l 


^ 


P^Y^I4N. 


n.!' 


ifel^li 


iriS^ 


II.  CuARocs  or. 

201.  In  an  action  by  a  phyeijian  againet  the 
represenUtiveR  of  a  deceased  patient — Held, 
re.teri'inff  the  judgment  of  the  court  below,  that 
he  would  only  recover  the  actual  value  of  the 
eerviccB  rendered,  and  the  pretension  that  he 
could  charge  in  accordance  with  the  fortune  or 
means  of  his  patient  was  an  immoral  one. 
Boucher  et  al.  k  Ihibaulf,  I  K.  L.  702,  Q.B. 
186B. 

III.  Liability  kor  Awoi'nt  op- 

202.  Where  tiie  defendant, an  unmarried  woman 
of  full  age,  went  for  the  plainliif,  a  physician,  to 
attend  her  mother,  who  was  ill  and  who  resided 
in  the  same  house  with  her,  and  action  was 
brought  against  iior  for  such  services,  whu'h  ex- 
tended over  a  month— 7A/,.',  ilii.t  eho  w ay  not 
•liable,  and  that  the  iutuii  wns  l.,ou.|ii  at-nipst 
the  wrong  iieraon.  Raymond  v.  Burla^^d,  15 
L.CR.  420,  0.  C.  1H64. 

IV.  Pbivilkge  of. 

203.  The  privilege  of  a  physician  for  the  ex- 
penses of  the  last  illness  is  preferable  to  that  ot 
the  vendor  on  the  proceeds  of  the  immoveable 
sold,  even  when  there  are  no  moveables  out  ol 
the  proceeds  of  which  the  physician  can  lie  paid.* 
Taschereau  v.  Delagorgendiire  &  J'rovlx,  9 
L'.O.R.  497,  S.C.  1859. 

204.  A  physician  has  the  right  to  prove  the 
nature  and  duration  of  his  services  for  five  years, 
where  such  services  have  been  rendered  befure 
the  passing  of  the  stat.  32  Vic.  cap.  H2.  Whijlc 
V.  Ikbonald,  14  L.  C.  J.  133,  C.  C.  1869;  200.1 
CC. 

205.  And  the  insolvency  of  the  deceased  is 
not  a  reason  for  reducing  the  physician's  ac- 
count- Beaudry  v .  Denjardtns  et  al.  <t  Disjardins 
&  nomas,  15  L.C.J.  267,S.O.R.  1871. 

206.  Nor  is  the  relationship  of  the  physician 
with  the  deceased  a  ground  iox'  reclucing  the 
claim  (if  the  former  for  his  tervicee  during  the 
last  illness.    lb. 

207.  And  the  registration  of  such  claim 
against  the  immovefible property  of  the  deceased 
though  under  seizure,  within  the  delay  fixed  by 
laws,  is  good  and  valid. t    lb. 

V.  Services  of. 

208.  In  an  action  for  the  value  of  professional 
services  rendered  by  a  physician  the  plainliH'  i.'^ 
not  required  to  prove  any  specip.1  requisition  of 
his  services;  and  his  oath  as  to  the  nature  and 
duration  of  the  services  rendered  will  be  snfii- 
cient,  the  value  to  be  proved  by  another  proles- 
sionul  man,  and  there  is  always  a  presumption 
in  his  favor  that  he  has  rendered  such  services 
only  a.s  have  licen  required  of  hint,  liarcelo  v. 
Lebeau,  17  L.O.J.  157,  CC.  IH7.3. 


*  But  by  thoontnrof  priforpiioe  liiidilown  in  art.2fliW 
of  the  Civil  ('o(ic  till' iirlvili)i((  of  llio  pliysiiian  for  llin 
t'Xpt;iiM-H  of  ilio  ].ih(  iiiii«->>  if  iiiatit'  lo  tank  id'iiVt.ilily 
to  tliat  of  tlu.'  vemlor.  — Kii. 

'  ftJlKl"'*  for  funeral  tixpciiscs  mid  cxpciipes  of  tli<!  iast 
iUiiCHS  ilo  not  retain  tlielr  privliopc  s  upon  tlio  iniinovc- 
»bleH,unle8HHnieniori»luf  i-uii  iilalin  in  regi^tiTcd  witliin 
lixuioullia  after  the  death  of  ihv  dvcoiued.   :^1U1  CO. 
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pilots-sm  maritime  law. 

I.  PeNKioNs  OF,   see   ATTACUMKNT,  Ei. 

CMrriohs. 

PLEADING. 

I.  Admissions  by,  209-215. 
•  II.  Affidavit  with,  216. 
HI.  Amkniimknt  of,  217,  2IH. 

IV.  Answers,  219-221, 

V.  15 AU,  225-227. 

VI.  By. 
Kxception,  228. 
Married  IKomen,  229 . 
Member  of  J'artnership,  2.10 

Min  r,  of  IVaiit  of  AsmstaurCjt'il 
I'arties  nut  in  the  (Jane,  T.Vf.. 
Setnral  Difendants,  'I'.V.i. 
Tenant,  234. 

VII.  Chose  JiUiEE,  235-2.S9. 

VIII.  Compensation,  240-243. 

IX.  CoMHOfiiTioN,  244. 

X.  Conclusions  of  Declaration,  24;)-25.5. 

XI.  Contradictory,  264. 

XH.  Criminal  Prohecition,  26,'). 

XIII.  Cumulation  or  Actions,  25C  2C0. 

XIV.  Declakation. 
Ammdmmt  of,  261-278. 
Skrorsin,  279. 

XV.  Defective  Service,  280,  2H! 

XVI.  Defense  en  Fait,  282,  2h;!. 

XVII.  Delay  in,  284,  285. 

XVUI.  Demand  oFPLEA,.?*e  PHOCKDURE. 

XIX.  Demurrer,  286-;!13. 

XX.  Denial  of  Signature,  314,315, 

XXI.  De  N.ivo,  316. 

XXII.  Departure  IN,  317. 

XXII!.  Description  of  Pkopkiitv,  :iH.32(ll  j 

XXIV.  Details  of  Acticin,  321, 

XXV.  ni.s(u.ssioN,  322-330. 

XXVI.  Divi.s-BLE,  331. 

XXVII.  Erreur  de  Droit,  .332-.3:M. 

XXVIII.  Estoppel,  335. 

XXIX.  Fear  ok  Trouble.  ,3.36. 

XXX.  Fins  de  Non  Hecevoib,  .1,17,  :!,?». 
XXX'.  P..RM  OF,  339-342. 
XXXII.  Fraud  IN  Deed,  .343. 
XXXJII.  Oe.neual  Issue,  341,315. 

XXXIV.  Hyputiietioal  Plfa,  31(j. 

XXXV.  In  Actions. 
Against  Carriers,  .317 
Against  Consorts,  34S. 
Against  Dissolved  Partnership,  'MS. 
Against  Legatee, '.^^>0,  351. 
Against  Minors,  352 
Against  Mnnicipaliti/,  353.  35(. 
Against  Wife,  355,  .i'5«. 
Based  on  h'raud,  357. 
Rased  on  Insolveneij,  i^^S. 
liy  Fjxeentrix,  359. 
lig  Heirs,  360. 
lii/  Partners,  361. 
liy  l'artncrslii]),-M]2,  3f.,3. 
/'y  liailuay  Cdnqninil, '<'''!' ^. 
liy  'transferee  of   I'letds  dm  hsnlmtl 

lute.  3Vi5. 

'  litj  Transferee  of  I'ei  soutil  Ikbis,  'M- 
liy  Tutoi,  367. 
//(/   y end <iy.  :',{')>>•. 
liy  Wife,  369,  370. 
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yomen,  229. 

'  J'artnership,  2.")0 

Want  of  Asmslnucc,  t'i\ 
•t  in  the  ('asi',  T.VL 
•  fcndanls,  t'.VA, 
14. 

JioEE,  235-2;?9, 

(NSATioN.  240-243. 

iiTiON,  244. 

IONS  OF  Declaration,  1M>-Ii%. 

DICIORY,   264. 

lAi,  Prosecution,  26.'>. 

i.ATioN  or  Actions,  25fi-2(;0. 

IKATION. 

nt  of,  261-278. 

279. 
nvE  Service,  280,  2HI. 
N8E  en  Kait,  282,  283. 
i\  IN,  284,  285. 
lAND  oePlea,,sm  PIIOCEDURR 

RKEB,  28e-:!i;!. 

I.   OF   SiGNATl'KE,  314,  315. 

JVC,  ,316. 

iRTURK    IN,  317. 

iOKII'TION    OF    PkoPKHTV,    .W 

"Aii.a  OF  AcTUiN,  321, 

ussioN,  322-330. 

i.s-Bi.E,  ;f31. 

RREi'R  DE  Droit,  332-.13!. 

STOPPEI,,  335. 

iR  OK  Tuoviii.K.  336. 

I  i)E  NoN  Hkcevoir,  337,  :i: 

fM  OF,  339-342. 

lAPi)  IN  Deed,  .343. 

Iknkiui.  ItiSi'K,  344, 315. 

Iyi'otiietical  Pi.fa,  3Ji!. 

Actions. 

'arriers,  347- 
''(tn.wrts,  348. 
')issotKe(i  I'artticrslu'p,  349. 
lA(jatee,'M'>0,  351. 
Minors,  352 

Munidpaiitij,  3,53.  351. 
Wife,  355,  .350. 

t'raud,  357. 

Insolvt'nry,  358. 
t.lrix,  359.' 

,  3t;o. 

icr.s',  3(il. 

H'rship,M2,  3r>3. 

ray  Coiiiponij,  3(U. 

feree  of    Ddita  dm  hmhinil 

sfercc  of  l\'i  souitl  Dcb/s,  J'(i(i. 
i,  3(17. 
lor.  :i(iH. 
,  3(i9,  370. 


Eit  liornaije,  371,372. 
AVi  Kxhibition  de  Titre,  37."? 
Kn  Reprise  d'Tnslanne,  374." 
Kn  K^inUjirande,  375,  ,'i7(;  ' 
For  Breach  of  Confra'c't,  377,  378 

For  EnrroaihiiieulH,  382. 

For  Freight,  3H3. 

For  [llciial  Seizure,  384 

Fur  lnfrin<,ei,,ent  of  Patent,  385   ,386 

rill  I  rice  of  Sat,-,  ;jyy 

/WAV/,/,  390,  391. 

Fur  Tn.ijinxH,  'M2,  393, 

111  rem,  .'iHl. 

On  Acniii,,/,  395 

On  liill.i  and  Xote.f,  39G-4r( 

«/,  ro/,/(7ic/,  414,  415 

On  S,il,j,  .U(). 

/''M.vttv.vo/y,  417. 

.\.\.\\  II.   [n  Cai'ia.s,  423 

vvv.V'^r'  '■"^■''•'"'•■•^••■A'.  DE,VANn,  421 

.\.V.\I\.   [.VCO.MPATIULE,  425-^f.i5 

AL    IV   1    VPOTHECARV    ACTION,  4.3.;.  ((0 

•Ul.   l.V    LUPKOHATIOV,  441 

^  Ulf.  I.v  r.vFOR.MATia.N  bv'the  Cko^vn,  U2. 
^^XLIII.  I.v  LES.SOK  A.VD    LEa,,K   Ca.k..  414, 

vrrr    r  ^''^"■■""'^'''.451,452. 
V   v-    r    r   Hi''   ^"""^NTo,  4,55. 

tWoiNTAM.  .Skverai.,  468 

.1\Litmi.k.voe.vce,  470-476.  ' 

i.V._  bj.>iT,  -177. 

LVj  Mi.v„R,Tv,  .trs. 

V,   ,  M'^A".«KK,  479-482. 

■W.Nor.CKoK  Action,  485,  486 
LVNluitvofDkei.,487,  488 
i-\I^Niu,,TvoF  Kkti'rn,  489. 
L.\rMM,,ivof-  Title,  490. 

■\l;.  Pavmot,  491-491. 

I  \\'i  '  ^**«"'r'o.v,  497-503. 
I V  •  I,  ^'.-"-"lo.v  of,  506,  507. 

-^    ilI;,KKPLKA..KR,   508-510. 

^^^.■>PuiAi,  Kkplication,  511. 
j|Xr.^.Mr,,TANKoc.s512.' 
X\>   ,  V-^"««.  513. 

pURg.        '        '-"^   i>t;nvicE,    its    i'iiucjK- 

^|S,!2r'*'^''"^^'''P'--'^-''^-*oR 

I  Whev  Admissible,  626,  .'527. 
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V.  Canoe,  ;i  J4ev^     .  I ,,,'"'  ',?  T""''-   ''''•'■''■'■"/. 
210.  Where   ti,  >       "'  '^  '*■  i«^0 

N'i"Hf,shi.  :;,,;;,'; -'''-»''<  i,y  hi. ,.x-...,,tio„ 

I  I'l'ii.-tillto  provetla.   ef  M.     v.  '"T"'''^'  •'^"'  "'« 
I  ';'"'■'  '""*itl..s,a,„|,„'      I    ''""  ■'  si^'iMure  toti.e 

^''•iMan'aito^:':'''-''^'^^ 

I  "•'"cl'iheplaiMtiaa.„lo,|  •„^         "  f'?P^'-'r.    ia 
l''"a  of  ,„,^,„„,„   ,1  !       ,r    ^^  ^'  ^"'/"'••'"i'i''t'8 

•  »li"  IS  his  Jaii'litcr    o,    H     '''•*'=*-  ""cli  party, 

'■oiiiame,!  in  such  (ir,s«  .]■        V      ""^'  *'i'i union 
-';i    that    pla,^S,rw:r,^';;^,t  be  divided. 

ji4'iM::;;t;:^.zr'a::,irtr'''r''« 

JiH  .services-//,.//;    re.-  , o;       ^ i       •"'"  ^■'*l"<'  of 

thf  court  below   timt  the   ;i^,\';*^  '">'^""^'»t  of 

""l-nitted  that    he   «  i m  'f/m  '".'.*" '^'' ^*'"«'' 

I  |"tere.t  and  cost.,  wa      ue  fo  ,1        *'•  '^■'  ^i»» 

!  ^"-^  praying  thit  tl  e  pi    'n  ,  ,'h".";-  '''"''  ''"^ 
I  iifi  to  a  jud„,„e„t  for     ,,    •  '  ""'' V^"  t'le  plaiii- 

•*•*:;.  Q  B.  18(i!r  ■'    '  '^  ■'^""■/'•c'a/,  9  L.  (J.  R. 

-13.  All  adiiiisHioii  j|,  ,.  f^p,„.„  ;  .   . 

t be  nature  of  a  ,<^,v<>C  ,)  hi  '  "/,''  '■^'^•'■'"«"  *« 
'bicinjr  i,,  fVc/f/j  V  /'','''  party  pro- 
S.C.k"i872.  A'v/Hn,..,   2   ii,  c:  232. 

-.Se,:lS;:i:Sr7:i.rj""''7-i--a 

jyii.  18W.  ^        ■    '*''"-'^"'.  9L.  C.  ,J.  1, 

o"'nJj;sasr'.:i,;'i;-trf'"''^''""^^ 

■■*'"ial  liahility  unon  ,i  f  , 'i        -  ^'''^^''^''■'' »  Per- 
-i.UK,t  be  prove!   ;  a     Mar.  ,''^''''','^''*'''''fli 

.....e5.da,:..^''';(l)urs.ST8^ 

'I-   Affidavit  with. 


alter  plead..,'!,  donyinl  I  e  1,'  "."^'"'^'  "'« 
a«0"i,  a^d  the'plainfit^uo  e  1 1  'S'^,,:'/  '^ 
o'l  the  ground  that  „o  atlidavit  .iT;.,  «f  ?'"* 
r«Hiuired  by  the  87th  se,    ,.f  A      ■    r    "  '"'"'^  »« 
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The  Attorney  Gmeral  v.   McPherton  et  nh,  2 
L.C.J.  121,  A  etonfro,  2  L.C.J.  182,  SC.  1858. 

JII.  Amendment  or. 

217.  A  clericnl  error  of  date  can  he  ainenileil 
at  the  finnl  hearing.  Jlaitty  v.  Morland,  'I 
L.C.J.  277,8.  C.  1H68. 
218.  Where  tlie  defendant  moved  before  enquete 
to  amend  hiti(ile»on  paviiient  of  costs,  siipjorted 
hy  an  affidavit  to  the  'eflect  iliat,  owing  to  iili- 
*encc  from  the  country  and  pickneHS,  he  had 
Leen  iinable  to  give  proper  inHtriictionn  to  his 
attorneys,  and  afterwards  moved  a  piniilar  mo- 
tion at  the  hearing,  hoth  of  which  were  rejected 
— i/fW,  in  review,  that  llie  final  judgment  woulil 
bereverHed,  and  the  defeniiant  allowed  to  [ilead 
de  novo  on  payment  of  all  cowls,  considering  tiial 
sufficient  cau^e  liad  been  sliown  to  authorize  the 
amendment.  ImscU  v.  Brown,  16  L.  C.  R.  151, 
S.C.R.  1865. 

IV.  Answers, 

219.  A  general  answer  to  a  plea  is  sufficient 
to  put  the  defendant  to  proof  of  the  allegations 
of  such  idea.  St  John  v.  DeHsU  et  al,  2  L.C.R. 
150,  8. r.  1851. 

220.  1  n  an  action  on  an  agreement  sous  siinij 
jynv4 — lldd,  that  the  allegations  which  foriii 
the  chief  support  of  the  action  must  be  set  out 
in  the  declaration,  and  cannot  be  pleaded  by 
way  of  Bjteciai  answer  to  defendant's  exception, 
JUcGort^y.  Griffin,  1  L.C.J.  39,  S.C.  1856. 

221.  'i'he  immoveable  property  seized  was 
claimed  by  the  opposant  in  virtue  of  the  will  of 
her  deceased  husband.  The  plaintiff  pleaded  i 
that,  t;u6stH}nentIy  to  the  date  of  the  will,  the  i 
testator  and  theopposant  by  him  duly  authorized  | 
liad  made  donation  of  the  property  seized  to  the 
defendant.  Tlie  opposant  replied  specially 
that  the  deed  of  donation  was,  subsequently 
to  its  execution  and  prior  to  the  death  of  her  lute 
husband,  resiliated  by  consent  of  all  the  jiarties 
thereto — Held,  that  such  special  answer  was 
not  admissible,  on  the  grountf  that  it  invoked  a 
different  title  to  that  alleged  in  the  opposition, 
and  that  in  fact  the  opposant  by  her  special 
answer  did  not  invoke  the  resiliation  as  a  title 
to  the  property,  but  the  object  of  the  allegation 
■was  to  show  tliat,  in  consequence  of  the  resilia- 
tion  of  the  donation  in  question, her  title  under  the 
will  had  revived,  liomainc  v.  Dugal  k  Jobiii, 
8  L.C.R.  209,  .S.C.  1857. 

222.  Notwitlistandingthe  provisionsof  12  Vic. 
cap.  38,  sec.  85  &  23  Vic.  cap.  57,  sec.  37.  the 
plaintitT,  who  in  liis  declaration  expiv.'^sly  de- 
claret-  "  that  the  sum  of  money  in  the  said  pro- 
"  missorv  note  specified  is  now  wholly  due  and 
"unpaid,'"  iindwho  in  fact  re})eats  that  declara- 
tion in  his  articulations  of  fact,  cannot,  in  coii- 
Bequence  of  his  failure  to  file  an  answer  to  de- 
fendant's iilea,  beheld  to  have  admitted  that  the 


Martin  et  vir.  v.  Mdrtm,  7  L.  C  J.  293,  ,S  i  ■ 
1863. 

224.  Held,  tliat  the  plaintiff,  in  alleging  a,  j, 
«i)ecial  answer  that  part  of  the  right  whTcli  ht 
claimed  came  ■"rom  nis  decease)  wife  m  virtiii- 
of  her  will  that  she  invoked,  did  not  iiilil  m,,.. 
tiling  to  his  original  demand  or  change  tljf.  n'a- 
ture  of  his  action,  but  only  indicated  the  nnmit 
of  a  right  cf  which  he  alone  was  seized  a!  ih,.  i,,. 
stitution  ol  theacl' 
Ikf(  hiimbiduU, 

V.  Had. 


juii  lie  uiuiiewiis  seized  ii;  iij,.  if^. 
lotion.  Ihiheau  k  La  Fulirimuili 
.  2Q.L.R.  G,  S.C  186.8. 


note  has  been  paid  and  discharged  as  alleged  b 

defendant's  plea     '  -     ■  j 

182,  Q.B.  1863. 


defendant's  plea.  Lugrange  v.  Carlisk,  8  1 


L*(l  by 
..C.J. 


223.  The  plaintifl  cannot,  by  spcial  answer  to 
a  plea  founded  ujion  a  deed  to  « liich  he  is  a  jiarty, 
and  which  deed  vcald  defeat  his  action,  set  up 
Eronn.-is  of  ir..  y  against  ?uch  deed,  and  a=k 
flie  rescission  th.  ,reof,  as  the  nullity  of  the  deed 
should  have   been  asked   by    the   declaration. 


225.  An  exception  which  answers  only  w 
tions  of  a  decliiration  is  bad,  ami  will  iV  4i«. 
iMisse<i  on  miition.  Boston  v.  L'KrinoA  1,  CR 
40-1,  S.C.  185-1. 

226.  In  an  action  for  malicious  .irrcst  in  a 
criminal  prosecution,  theub.'*enee  of  any  alK-'s- 
tion  that  the  arrest  was  made  without  any  j'ro 
bable  cause  is  a  fatal  delect  in  the  declur'atioii 
Ttii't  V.  Irtrin,  5  L.C.J.  340,  8  C.  I8t;i. 

'227.  All  exceptionof  discussion  wliicli  failsii) 
indicau-  the  properly  to  oediscussed,  or  to  allp» 
even  the  existence  of  property  liable  to  iIIncuj- 
sion,  and  which  does  not  contain  an  ullerloiip 
fray  the  expenses  of  discussion,  and  to  lie  nccoiii- 
paiiii'd  by  an  actual  depositof  lumls  to  lliateml. 
IS  bad  in  law  and  will  be  dismissed  on  diMiiurrer^ 
I'aiitvii  eial.  v.  Woods  et  al.,  11  L.  V,.  J  U^i 
S.C.  1866;  1943  &  2066  C.  C.  '     ' 

VI.  Br. 

228.  Exception. — An  exception  to  mailer 
pleaded  by  excention  may  be  fileil  ivcn  iimier 
the  Ordinance  ^5  George  111.  cap.  2,  t^fc,  1,1 
l\i<iuet  V.  Gaspard,  3  Rev.  de  I,.'.',  (l),  K.  B 
1817. 

229.  Married  Woman. — A  man  ied  woman,  if 
a  plaiiitirt',  mii.st  set  forth  in  her  declaration  tlial 
she  is  authorized  to  sue  alone,  and  imist  slate 
particularly  the  means  by  which  her  incapacity 
to  sue  alone  has  been  removed.  I'lTrmU  v, 
Vuvillitr  it  nl.,  3  Rev.  de  Leg.  3!l,  Kli.  IHU. 

230.  Member  of  I'art ner,ihip-—\\' Uinv  a  iiiein- 
berof  a  partnership  pleads  se|iiirati'ly  to  an  ac- 
tion against  the  part nershi[),  and  tlioii,  by  an 
incidental  demand,  seeks  to  recover  an  aiiiounl 
which  he  alleges  is  due  by  the  plainlill  to  tk 
partnership,  his  incidental  deniaml  Hil!lieiii<- 
missed  on  demurrer.  Cossette  v.  Archer  «td, 
i  R.  L.  .ir,l,S.C.  1872. 

231.  Minor,  of  Want  of  Assi.tlaiwi'.—Wkn 
in  an  action  against  a  minor  lor  daiiiiij,'e8  tb 
defendant  pleaded,  by  peremptory  cxccplion.llie 
lack  of  assistance  of  a  curator,  and  llieiilatnlilt 
moved  to  dismiss  the  plea  on  the  groiinil  that  it 
sliould  be  pleaded  by  exception  to  the  forni- 
Ileld,  that  tlie  exception  was  properly  broufrlit, 
and  the  motion  was  rejected  with  cost.'',  Crmf' 
<k  Middlnnus,!iL.C.J.  48,  S.C.  1860. 

232.  I'artie.i  not  in  the  Case.—Wherf  loan  ai> 
tion  against  a  corporation  three  individual.'  ap- 
peared and  filed  an  exception  to  the  form  as 
Ix'ing  the  parties  at  whose  oflice  the  writ  aod 
process  was  issued  and  served— i/tW,  that,  not 
uciijg  Ihepiifties  to  the  suit,  tiiey  eoum  no!  ap- 
pear and  plead  as  they  had  done,  and  the  eicep- 
tiou  was  dismissed.     Grinton  v.  Tht  Montrtu 
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.  Miirtm,  7  L.  C  J.  293,  .So; 

it  the  plaintifT,  in  al|pi;ini»  ^  j, 
liat  nart  of  tlie  ri^lit  wliich  !ii 
om  nio  deceaHc)  wife  in  virtue 
rthe  invoked,  did  nut  ■,v\,\  a,,,. 
iiial  denian(]  or  cliaiinc  tlie  riu- 
n,  but  only  indicated  the  t-own 
cli  he  alone  was  neizeil  iit  tji,-  m- 
ution.  Ihdieau  &  La  Fnlinm,,!, 
2Q.L.R.  (>,  S.  C  18GH. 


ntion  wliici)  answers  nnly  m^ 
ration  w  bail,  ami  will  Ih'  ,\[». 
<n.    Bosttm  v.  L' KriijiiA  |,.CR 

ction  for  tnalicions  arri'sijna 
ition,  theabrietice  of  any  allcT 
rer^t  was  made  wilhom  any  p'ro 
I  fatal  delect  in  tlie  deolur'atioii 
■)  L.C.J.  H'lO.SC.  IHOI. 
ptionof  discuesion  wliich  (ajlsi,) 
lerty  to  bediscuHsed,  or  to  allpgt 
ice  of  property  lial)le  to  (linen"- 
does  not  contain  an  oiler  to  tie 
80f  dlRciission,  and  to  lieficcom- 
tual  deposit  of  In  mis  to  that  em), 
1  will  bedisinisfied  on  ileinurrw 
Woods  et  al.,  11  L.  C.  J.  m 
{&206tiC.  0. 
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in.— An  exception  (o  niallef 
ntion  may  be  iiled  even  iiinier 
26  George  111.  cap.  2,  t^cc.  l;i. 
ard,  3  Rev.  de  L.'g.  40,  K.  B. 

Woman. — A  nianied  woman,  if 
t  set  forth  in  herdeclaiiition  that 
d  to  sue  alone,  iiml  must  iilate 
'  means  by  which  her  irR'npacity 
as  been    ri'iiioved.     I'lrrnuUs. 

.'{Rev.  de  Lc's.  ;}!l,  K  1!.  1817. 
of  l'artmrshi])—\\\]m'  a  ineiii- 
Hliip  pleads  separati^ly  to  aiiai'- 
t  |)arlnerKhip,  ami  thi'ii,  by  an 
ind,  seekH  t.(j  recover  iin  amount 
;es  is  due  by  the  plainlitl  to  tk 
I  incidental  demand  will  lie  Ji* 
irrer.  Cossetle  v.  Archer  etd, 
:^.  1872. 

;/■  Want  of  Assixtdiicr.—Wkn 
jaiiiRt  a  minor  lor  daiiiaL'es  tlie 
ed,  by  peremptory  exceplioii.llif 
ce  of  a  curator,  and  tlieiilaiiilill 
.«B  the  plea  on  the  j^roiinJ  that  it 
ided  by  exception  to  the  forni- 
exceplion  was  properly  broujjlit,. 

was  rejected  with  cost.J.  Crump- 
5h.C.J.  48,  S.C.  1860. 
not  in  the  Case.— Where  loan  ao 
;orpor8tion  three  individuals  ap- 
I  an  exception  to  tlie  form  as 
?8  at  whose  office  the  writ  aoJ 
led  and  served— J7tW,  that,  not 
■s  to  the  suit,  they  coiiKi  no!  '.y 
as  they  had  done,  and  the  eicep- 
ied,     Grinton  v.  Tk  Monirul 
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,Uigh  they  have  appeared   se^  ely  '      "t 

llic  same  attorney,  may   on   in  anJ  HlL  i    .      ■^  , 

plea,    Ar.cnault\j{^uLeau  tlllll    '".T     ,  ^■'•*-  And 
MJ.  1871.  '  1  it.  t-.  -J^.jilippiai,,,!,, 

j    2:M.    Tenant.— \n    revendicnlhin    r>f   : 
aNeproKrty,ifthedefen;ia:'r,,,r,;'r:;:; 
emanded  merely  as  a  tenant,  he  mus,  p\,luu, 
.>■;  I'.v  dilatory  exception  and  set  forth  the  name 
ii,|  recidence  of    he    pronrietiii-      rj  ] 

|i/'i''"/,  ;niev.de  Leg. '71?Kj;:)Hn    '''•''' 

VII.  Chose Jdoee. 


^ri^^^if  proved,  and  i.i«  not  nece^ary  in  ..ch 


a  case  that  unni.  i' 

•jnH.niden.auttl"ri3'°t'"..' 
^•'•>-  And  w)  '    ■ 


2;io.  A  judgment  dismissing  a  hvnotheenr,, 
holiori  or  want  of  proof  of  possession"  fvtti' 
Ifeii  an  caimol   be  opposed  by   exception  of  4, 

I  236,  And  in  another  ca.se— //e/,/  (l.«t  o  .  i 

l^ing  that  a  «uit  has  ulread  /So'  b  ?.  -httd 
iJiTideiHiy  a  ore.gn  conifH-tent  tribunal,  by  t 
|a,„e  plaintit  agamst  the  same  defenda^    Z  t 
■fame  aiiHc  of  action,  was  a  good  plea    more  ,1 
Ipecia  ly  i.  it«el«  np  payn.ent  of  the  Jinigron,    J 

oovL  ,frtt-~5!''i..''""."  Pf^'-*  of  formed 


^X.    Co.MPoSITIO.S' 


,-'^Jo,^^h^^l;;;!^!'-r"'leb,erandhis 


Lrviirthesan^e-offi:;.;;;;;^;;:,:^;:^;- 

fliiclidoes  not  set  out  that  the  flr^f  o  .• 

IrtutedlK-forethesecSSur       '"'^ 
•fMwon  demurrer 

Irising  alter  action  . 

llfaJfil  in  bar  of  hu 

tcVs?""^"'"  '•  -'^""""•.  7"l.  C.  R.  m 


"«  ^vholedebt;     '   e^^ '!';«  ^'  .tt";  creditors  Co 

X.    C0m,,-.S,0N.S0KDK..MKAT.0N-. 

'"  t''ao!it  evoked  musfr  """ ^«'-^«"o"  fMi 
"■«  instituted  in  tl!e  i,X"o  '.'rK"''',  "*'  ""■  «''ti«" 
/'"W.V  V.  //cW^  Tu' ^"^"''«' ^'11  warrant 
1809.  ■"«<'"/;«■,  3  Rev.    Je  Leg.  40,  K    R 

't!;,.:^':lJ^-'-'aration  does  not  conclude 

•verally   against  two 

-ot   he  so  awarded. 

<it'  Leg.  ;j9  k  li. 


second,  IS  bad,   and  will  be    for  i,.'!.,,"^  ."^  "  ''edaration 
•.  a«   no  matter  of  defence   T  more  7*  •'T''^  ""'^  "''v' 
'•fo-fjlit  can    properly    b.     '/v«    ";V^''*r''''''''«  't  cann 

"ther    maintenance  of  the    1812  "'"'  '^'  «'•  ^  "^-v 

.    Jninitisi.   7  1      /-I     ■>     .....    I       '''  .J  --•  ». 

*loc£afm,'r,'J;°,'';''"rJ  '"  'h^«'oncluHions  of  .. 
1820.  """•<■«,  .i  Rev.  (ie  Leg.  40,  K.    li. 


Pni.  CuMPENSATIO.V. 

"2;  1188 C.  C  ^'^  ^'^f''-  '■'^>  ^-  B 

5i^Sru,:s":"'ry  -  p'^-^ed  it  must 

Ktlmteftct,  L"''^'''^  conclusions  of  a 


''•-^'lyH,  K.  R.  iHii' 
^■•"-    Where,  man' 


„     ,         »nd  an 
'"ian/,  :i  Rev.  J,. 


paction  for  the  recovery  of  a 
'',".'""»  piece  o.Mand  therein  d, 


laoe 


«■»  v.  thdma^-;  t  c.  R,  47», 


''Cribed  "lie  (lecl-ip,.,)  '.  '\  "  "■*""  '^"^'reiii  de- 
an.l  nflec.ed  or  tl  ^  "Jm^T^''  K^'P^'h^catc.i 
"■'"'  '"terest.-,,,!  cost'  •"  '  '/  °  "'r.*^"'''  ''ebt 
be  sold-//^/,/        ,    ','  ,  "'"•out  asking  that  it 

--nject?ft'^*j;:'">-;!r;'"7'^^',^>'' 

'•'^^VV^^'-'-'^'^'SC.   1857.'  *''''■'  ^-'^^^^^ 

_^:j7-.io'l!t^-^??:TTi£?;? 

CirJn^"p!!.;!::'^^^«'«^«'io"inanacti 


■Dla,<i  ..I     "•"  'V  "iiu  in  conseni 
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'X\.    CONTRADICTOKV. 

264.  Wlipfc  the  pliiititifTfi'  sppcial  answpr  afler 
ftineiidiiieiit  wuHt'diiiil  tu  hccotitradiutory  of  their 
(lichirutioti  — //(7i/,  thiit  the  actimi  on  that 
f:iimii(l  all  lie  iiiiifl  lie  cliMiiiM't'ih  (lalt  el  n!-  v. 
lUt,-,  VI  I,.  C.  1{.  ;t2,  S.  <•.  IHti'J. 

XII.  C'lll.MlNAI.  I'liosrci-TioN. 

255.  In  nil  action  of  iiiinui;.'pi-  for  a>>iiiilt — Held 
lli:it  a  plea  of  criminal  prustcnti.ii  for  the  harm' 
otlcncc  was  no  liiir  to  ilu'  action.  I'lllii-r  v.  Mi- 
r/7/c,  I!  Kcv.  dc  i.i't;.  7(1,  K.  H.  1^1.-^. 

XIII.  CiMn.A'icjN  01  A(  rioN.s. 

2.')'!,  A  cuniiilation  of  action-  ^lionM  l>c 
plcailcci  liv  a  <iilatorv  exception.  Hcliiiiiji'r  v. 
Ih'.ijiirtlit'is,  :\  Kev.  dc  Leg.  70,  K.  li.  l^Hi':  15  \ 
120,  Hcc.  (i.e.  C.  P. 

257.  Ami  where  tlio  ilefenilant  plealeil  a  cu- 
nmiation  of  actioin*  by  exccplion  to  the  lorni,  the 
I'leailing  \va.-<  AcW  to  he  hail,  ami  the  exception 
wiis  liiHiniHseil.  lluitter  v.  Durwin,  1  L.  C.  J. 
2^7,  S.  C.  IH57. 

258.  Adetnand  for  dainaj;es  in  an  actii^n  for 
the  removal  of  an  encroachment  upon  j)roperly 
doei*  not  amount  to  a  cunmlation,  and  doen  not 
vitiate  the  rest  of  the  action.  La  Corponilioii 
de  St.  Martin  v.  La  Coinprnjaie  de,  dhcnihi  it<  Fei 
<le  l-hlrJt:sns,  10  K.  V.  J.  100,  Q,  B.  IS71  ;  15 
C.C.P. 

25y.  Where  a  defendant  wishes  to  avail  liim- 
sclf  of  a  cumulation  of  actions  in  the  plainiitl's' 
dcclariiilon  he  must  do  ko  by  liilalory  t'Xcep- 
tion.  M£th<)t  es  tjuitLw  Parent  cl  al . ,  £  K.  L. 
G!)5,  S.  C.  1874;  120,  sec.  (i,  C.C.P. 

2G0.  The  piaintill'broii^^ht  action  for  damaffes 
Petting  up  by  way  ofdeclaration,  a.ssailtatid  bat 
tery  and  defamatory  language  and  tbowing 
fitone.s  w  ith  intent  to  injure,  and  the  defendant 
})leaded  by  way  of  demurrer  that  the  declaration 
eoiilJiined  several  causes  of  action  which  could 
not  be  joined  in  the  same  suit,  and  asked  that  the 
plaintid  Ik'  held  to  choose  between  said  causes 
of  action — Ikld,  that  the  ditlerfiit  causes  of 
action  referred  to  were  not  contrailictory  i^r  even 
incompatible,  and  were  projH'rly  laid  in  the  de- 
claration, 

XIV.  Djoolabation. 

2(il.  Aiiiendmoil  (if. — A  plain  titT cannot  amend 
lii-  declaration  so  as  to  sub.-titute  one  action  for 
iuiotlur.  Ca.ii/rain  it  /'((y,  ii  Itcv.  de  Leg  10, 
K.  n.  1811  ;5:i    C  C.  P.    ' 

2i?2.  In  an  action  of  damage.^  against  a  cu-tom 
house  odicer,  where  the  declaration  omitted  to 
H  ate  that  the  notice  had  been  given  todefendant 
a.*  required  by  law  —  Jlidd,  that  although  the 
tiiree  months  had  expired  within  which  tiie 
action  could  be  brouglit,  the  plaintitf  would  be 
[lermitted  to  amend  his  declaration  on  pavment 
of  costs.  Jirender  &  Bell,  4  L.  C  K.  101.'  S.  C. 
1,5:!. 

2615.  In  an  action  in  improbation— /A'7</, 
reversing  the  judgiiiclit  of  the  court  Ik-'oW,  that 
even  after  enquete  the  plaintiff  was  entitled  to 
amend  mvyens  de  favx  by  adding  thereto  new 
(acts  brought  out  by  the  evidence  adduoetl. 
J'errauU  v.  Seymour,  5  L.  C.R.  24,  Q.  B.  1856. 
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costs  without  prejudice  to  the  evidenci',  Rml  itui; 
power  to  the  iiefciiilant  to  replcail  Hitliiii  eijiii  I 


26ii.  Atrtendment  tea  declaration  Ka^i^ii  on  a 
fact  which  has  occurred  subseipieiiily  t,,  1}., 
institution  of  the  action  will  not  I  ■  rilion(,i 
Mar.inlaia  v.  Ijcuntje,  I  L.  C-  J.  42,  ,^  1  ,  ]«>; 
,5:!&117  CCP. 

2l>5.  W'liere  tlie  piaintitV  has  been  :illo*cdio 
amenil  the  declaration  in  order  to  make  itajrw 
with  the  facts  proved,  the  costs  arc  al  tlieiji- 
cretion  of  the  court.  I-Viithini/liiiin  v,  fjilht'l 
IM),  S.  C.  ls;iti;5:!  &  1 18  C.C.I'. 

2C(i.  Where  it  results  from  tlie  pr^.uf  tlialihj  j 
allegations  of  the    declaration-i    (In   not  aofcrj 
precisely  with  the  facts  proved.  tlii>  (icolariitio: 
may   be  amended  on  jiaynient    ol  lifiy  .hiHinji 
nt  prejud' 
e  liefciiil 
(lavs.     Ihiiidrfun   v,    Lariiidrr,  ! 
S.r:  lH5Wi:!20  C.C.P. 

2(17.  Where  the  plaintilVin  iin  iiclidii  inrever;- 
dication  had  omitted  to  include  in  Ins  pravpriil 
that  wa,s  necessary  to  obtain  his  deiiiiin^l -//,/,/, 
that  he  would  not  be  allowed  to  niiikc  -iippjc  1 
mentary  conclusions, but  must  procctd  ly  iiin|i,» 
to  amend.  I'ou/in  &  Laiii/loi.s,  10  L.  (.'.  li.:S 
C.  C.  18(iO. 

2fiH.  Where,  in  an  action  against  the  i-niowf 
(pf  a  note,  the  plaintitl  in  his  (lecliiniiidii  alle»ij 
ihat  the  note  wa.s  nuide  on  tlie  l.ith  lif.la.'tl 
instant,  instead  of  the  sixlecntl,— /A/./. 
demurrer,  lhat  the  siilise(iueiit  alleginion  ;n(li(| 
de(daration  that  the  deleiidant  liiul  |iriiiiii^eJMl 
pay  since  the  iirotest  of  the  note  wmiM  iniicoKij 
the  defect,  ami  the  plaintiff  wa-allnwe  I  Idaiinjofil 
on  pavment  of  costs.  lltUhnll  v.  Midlw.]\ 
I.e. I. '70,8.  C.  1871  ;  117  C.  V.  I'. 

2(11'.  Where  a  phiintill  during  llic  ciii|uo[«| 
has  obtained  perniission  to  amend  hi?  JedaraT 
tion  he  will  luit  be  allowed  to  ppKH'cil  mill  tiil 
enqiKJte  until  such  amendment  i.-i  niiidc,  unllfcel 
defendant  has  been  allowed  to  (ilcai!  i/«  wrtl 
Mann  ef  al  v.  Lamh:  ti  L.  C.  .1.  :;ill,  S,  C,  W.:\ 
5:i  &  117  C.C.P. 

270.  And  in  a  case  where  thp  jilnintijil 
moved  to  amend  their  declaraliuii  (liiriiij;llii| 
en(|U('te,  the  motion  was  irraiiteii  on  pavmeml 
of  full  costs,  as  in  an  action  seitleii  ai  the  jlagtl 
where  tlie  action  then  wa^,  viz.,  afii  r  tlie  icT 
scriptioii  Ibr  eii(pi(''te.  Si/in^  \  //oMf./.  ('| 
L.C.J.  ;JI !,  S.  C.  1S5(). 

271.  Where  the  declaration  a-kcd  for  iii'lfl 
inent  for  goods  sold,  etc.,  and  the  |ilainliltiifl 
sired  to  extend  the  aclion  to  one  v(  accoiint  soil 
for  promissorv  note.-,  hills,  rents  aiiil  iiiU'n'jiieltl 

,  —lli'ld,  that  the.se  aii-.eiidmcnts  woiiU  ckm 
!  the  nature  of  the  action  and  ihercturfCuiiUnoll 
I  be  irranted.  Lniiili  v.  Muin  '■' '(' ,  'i  L,C.J.i*'r 
JS,  C.  is(i2;5:i  A-  117  C.C.I*.  .  I 

i  272.  Where  a  moti  m  to  ameml  a  .loi:laraMi| 
j  has  been  made,  the  ameiKlmeiit  iiiiisl  If  in*i 
I  on  the  faceol  thedeclaratioii,aiiil  an  iip|iorlu»il1 
i  must  be  given  to  defemiaiit  to  rcpl(*i  l<N 
!  iudcrnent  can  be  rendered.  CoHrm.y.r  v.  7»| 
'..uin,  I  L.C.L..f.  110,  S.  C.  K.  IHlia. 

27;i.  Where  a  female  was  sued  as  a  «iJi)J 
when  in  reality  she  was  the  wile  ef  the  ollierJf 
fendant.who  was  sued  in  his  (|iialiyofe.l«:i"«r 
to  a  will,  and  the  return  of  serviee  p.*taW« 
that  the  copy, writ  and  declaralKiii  fy  "''■■.''"''I 
defendant  Was  left  with  the  male  Jel«*| 
personally,  plaintitf  was  allowed  to  aiiienm 
written  declaratiou  soa.s  to  describe  thfieH'l 


PLEADI5G. 

ifimcnt  to  a  declaration  ha--fii  on  j 
m«  (iccnrreil  sulistH|iifiiiU  lo  t],* 
if  the  action  will  iioi  (..'allovtui 
Uiam;  1  I-  C  J.  4'2,  S.  C,  1*0^: 
.1'. 

(■  tlic   pliiiiititl'  has  lifptl  iill.jwftii} 
'cliirulioii  in  urder  to  nmke  itasw 
s  jirovi'd,    tlie  costs  aiv  at  tlie^lj,. 
('  conrt.     t\uilhiniih(iiii  v.  (lilhtil 
\[\\W:,  &  IIH  c.c.lv 
e  it  results  t'rcin\  tlio  pn-uf  tliatt!;( 
f  the    dfclaratiuMs    do  not  uowj  j 
li  the  facts  proved,  the  dcjlaratr 
idcd  on   payment   ol  (iftv  •liil|in«  I 
prejiidii'o  to  theevidemv,  amhriil; 
defendant,  to  replead  uiihii;  ejjjl,; 
rfdit   V.    Lttvciiihr,'!    1..  (',  J  \^ 
0(",(M'. 

e  the  plaintitl'in  an  aetion  inrcver- 
omitted  to  iiiclnde  in  lii>  pravfrail 
I'ssary  to  olitain  his  ilemaiid -tf/,/, 
i    not  be   allowed   tu  niiiki-  -iippie  I 
!hisions,liMt  mu-l  [vroreed  l.y  innii 
'\mlin  i  Liiuijliiix,  10  L.  0.  Ii,:li 

e,  in  ail  action  ajrainsl  the  iTilor-fr 
•  plaiiititl  in  his  deelaratidii  ii||,.jftj 
>  was  ina(je    (<n    tlie   I'.itli  .if.'i'r  I 
eaJ    of    the    sixleenlli  — //./J. 
at  the   snhsequent  alic^'a'.ioii  :nili!| 
hat  the  delendant  had  preriii'^eiiMl 
protest  of  the  note  wnnM  iiotcofrti 
ui  the  plaint iti'ua-  all(iHeltoaiii(!i)l| 

of    costs.         /hllill',11    V.    MilLll 

C.  1H71  ;  117  ('.  ('.  1>. 

■e  a  )ilaiiitilt  dnrijiL'  lln^  fii'iiwl 
I  |)erniissi<in  to  aineml  liisjeclan-r 
not  he  allowed  to  pmeei'd  hiiIi  IibI 
1  such  amendment  is  made,  nnldiel 
s  heen  allowed  lo  [Jeail  de  iimJ 
V.  Lamh.  li  L.  C  .1,  :iul,S.  C,  IS:'-, 
LM». 

in    a    ca^o    where   the   pliiinliiiij 
nenil    their  declaraliuii  duriiijtiK 

motion  was  iriiinled  un  |iavmeiit 
as  in  an  action  settled  a'  the  ilaje 
ction  then  was,  viz..  afirr  the  is 
r  en((nele.  Siiiik  k  ll'iMnl,  t 
?.  C  iSoli. 

■e  the  declaration  a-kod  for  jidf 
xls  sold,  etc.,  and  the  jiiiiinwlilf 
id  the  nclii>n  to  one  of  airoiiiil  aii 
pv  notes,  hills,  rent- and  iiiUTO-l.elt 

these  intendments  weiiH  An^^ 
)f  the  action  and  iliprelnrcceiiUMt 

iMiiih  V.  .V,(/,iW/(/.,(i  L.C.J.:'*' 
i:!\'  117  C.C.I'. 

■ea  moti  n\  to  amend  a  JoolaraWi] 
lie,  the  amendnient  iniisl  I*  ii«| 
I  thedechiration.aml  an  epnirliniii) 
en  to  ilefendant  to  re|il(*i  W« 
n  he  ren.lered.  CeHr«e.vo- v  7* 
L,J.  110,  S.  C.  IMt^lio. 
re  a  female  was  sned  a.s  a  «m 
It  V  she  was  the  wile  ef  the  olli« 

was  sued  in  his  (|ual'iyofe.vec» 
t   the  retnrn  of  service  estaUiiH'. 
,writan<i  declaration  for  tlie  fenut 
■as    left  with   the   male  Jfl'«* 
duintiir  was  allowed  to  ainenJ 
iratiouhoas  to  describe  the  (eUiili 
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h'fu\  'r'7%  /""""%    V    Ronnemlle 
l(iiil,U  L.  L.  J.  172, S.  C.  IHIU\ ;  117  C  0  }» 

■•U.  On  motion  to  amend  the  written  de- 
Idaralion  after  hearing,'  of  an  exception  to  the 
liomllieplaiiitiff  may  be  allowe.l  to  amend  on 
Ipavmeiitofall  coHtHand    the    exception   he  dis- 

|lK),S  ('.  iHtll);  117  C.C.  P.  1'.  ^J. 

m,  A  plftintitr  cannot  increase  the   amount 
Wilis  dcniund  by  a  motion  to  amend    his  de 
Ic'iiriition  to  that   ertecl.     S,<i,nal  v     /,',«„;»<. 

2111.  It  is  not  competent  Ibr  the  piait.liil' i,, 
Ir.oveon  a  tinal  hearmjr  on  the  merits  of  an 
|MCfplion  10  the  form  to  umend   hj,s  nritten  de 


which 

the 

I 
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f'\influcnce,l  by  pleading 


99t 

itliuk 


4deill'mi:n,!';::.!^!*'!''?;".'"p'-f""-..-oes- 


■MX    Dkmi  itiiKit. 


104, 


lion  or 


H•■;'--::;'b;^te:^l;;:r^h;'r'•^"^'' 

i.,r  I  ,     "-""   "ni    l)y    ileriHirri'i 


contain injr  the -ronndst 


eriMirrer 


nr^reil  au'ainsi  .h(i,.|, 


del, 


I  :'II.  The  plaintiir  will  not,  !«.' a||„w,:.|  ,,", 
■wiend  liiH  declaration  by  addin>'  alie.r.Kion  ■ 
|c.flC(Tnihj,'  matters  which  have  occ.  "'  suir 
■«e.)iieiilly  to  the  institution  ol  the  actio  „n- 

thiitv.  iMmniitofiiiee/ (il.,  17  |^    ('     i    .).    ,    ,,' 

l-;3;ll7A'llItl'.  C.  P.  • ' 

:';8.  Where    the    plainliir.    after    examining 
IpveraUitnesses,  moved  that  he    might  amend 
lli;^ declaration  so  thai  it  sh.nild  a.'ree  with  the 
Ifaetf  proved-//<'W,  that  the  moti,;,,  was  prema-  ' 
Itiire.  and  that  the  provisions  of  the  article  of  | 
■Cdeut    l'roc..,hire  relied  ..„  applied  onlv  , 

»iPn  the  case  was  upon  the  merits      Heard  v 
\Mnrtn.  18  L.  C.  J.  78,  .S.  C.  1  ,h7  ,  ^*  ' ' 

■IVX   Errors    i«.-Where    ,n    an'     action     lo  ' 

Kwerthe  valne  of  three  hundred  bu.shels  of 
^niiiilhe  plainlilfby  thepraverof   the    declar.   ' 
lion  only  called  lor  three    biishels-/W,i    ||,,'.,  i 
I)'iJw.ent  fur  more  than  three  bnshols  mi.rhtl,. 
Heroi,a,s  itwas  iiianilest  from   the  prec'edin- 
I  of  the   declaration    that    the    plaintill 
JTfally claimed  three  hundred  bushels      /  ,,  ,,, 
l^«..^«.,r,ll.L.C.l^U0,S.ti/1:;7, 


a 

l.v  de- 

.■  lo;), 


XV,  DfcFKCTiv'E  Service. 


-'-''"ii":Sdwi.h":r:i;;rf'''^\^''^''^«' 

i-oiuev  a  rail  —  //,//    .1    ;'7'"'''"'   '^'Milract  to 

i  I;  .|.■n.^-:"':,/l:.;;,S^t  ■;,::■'';,,"■,:""•» 

;  -^    t     Is.iy.  ^'     "-  ■ 

'---uI'L^''cir;;:!n'r'''''''':''''''^-^ 

"•■curious,   „„.|   (,,,,''•"    ""  "■"  >«''l«  were 
-y/e/,/     |.i,,,  '""  '''"'"''•''  ''V  demurrer 


,    The  defect  of  in.suflioientdelnv  upon  the 
jviee  of  process  ,„/  re.iou.la.du,.    Lv 

SB"'"n'^'^^  by    a    registrar 

i;s.-,....w„. uic action mav  -::.;.-  ^Iiu;;;;: ^^-:t-z 


-i^-    In     an    nioi,,i.   i i.     ■ 


F"ii'*'''l  'Iiinnt  'a  present 
II?  furin.  hri„e  et  a/,  v. 
IH"'.'.K,  li.  l«|i>;  116  c,  ,._   p 

X\'l.  Dkke.vse  kx  Fait. 


on    an  exeeptnJn   te 


I'errtiull,  :j  Re 


ae|.ln.re,;c.     //,./,,, ,-7;,;;-:-;- 


ara- 
niusf. 


issue  is  waived 


J  2>-;;Theiileaofgenera 

i^n  Itvv'W^r'^"^■7:'°'^"^-'^-''- 
':«fey  \.  iilkneunc,  1    L.    c.    R.    4s7,   ciimsia 


be  attacked   bv  a  ..I -i  ,     ,1 '    '""'''■ 


.'■(.'.  IMl. 

|2aUmlerthe  statute  12  Vie.  cm  .'iS 

;■  ;     'xii    .1..  I  .. ,         . 

iieclaratioM  set  un  1  con- 
r«.  oth.rwise';uch''|v;c!s  '^iTt  iT''"'""  i  I'rV '"??  ""'"  "''"'"""'    "»"       " 


a'^lvin;,'  thai    it  he 


'oppn,  2  L.  C.  P.  lOj.  O.M.  I  -"'I  ''■'i'lo,  a  d 


XVII,  Dei, 


■AY  IN. 


»•  Delay  may  be, , 

"appear  that  he  is  under 


given  to  a  defend 
crini 


iV  /. 
295.  A 


ireares. 


lemurrer  >vas 


ctioi 


1^.  C.L.J.  9 


1    was    \ 


m.'iiiitainf 
:f,  S.  ('.  bsCi 


a 


lant  to  plead   grouiid  tliat 


1      1  1        ■ .  "'      "eo 

holder  by  children    for  tl 
Held,    that   a  deni 


iroiight    lyaiiHt    a    tlirrj 


cnstomarv   dower- 


urrer  would  not 


le   on 


the 


-'  cht^ge  I  zr;^i:%:,  '^:z^:f^i^:^^^?^ 


no  property  of  sufficient  valtife 


I* 


y    ! 
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PLEADING. 


9G4 


■    i\ 


Pf   .1 


111*  BuccpRRiori  of  Itieir  futlipr  to  satinfv  the 
<fc>wer.  LfiKuir  fl  itl,  \.  Charlirr,\\  \,  C.  J. 
2i>.  H,  C.  1H«,«; 

2!M).  Whore  a  (lemiirriT  was  filcil  to  an  action 
on  the  );ro\iii(l  llial  tliiMli-cliiralioii  wa.s  irregular 
ami  contrailictorviiuicl  that  iioainniiiil  ol'iluina^t'N 
wan  H^x'cilicd  as  Hiiflcrfil  liv  the  plainlill',  ami  llit' 
plainlitl  (till  tint  prav  t'di'  the  uiikhimI  of  hiicIi 
ilaniagt'M  it  any,  liic  dt'iiMirriT  ua'<  iliHiiiinHC(l  liir 
the  reaHoii  that  thr  uroiiiulH  alU'j^cil  nhoiild  he 
pleaded  hy  exoepllnii  to  the  foiin  and  not  liy 
demurnT.  ChfrrrfilH  v.  Iiik  Si/iiili<:i  </<■  lii 
ruroin.i,  <l,  Sh.  Il',<li„i\'l  it.  I-.   IC'l,  s.c,  ist;;i. 

297.  Where  the  defendant  wan  Hiied  ex  ijikiL, 
and  pleaded  hy  demurrer  tiie  want  of -u(dii|iiulity 

//(7f/i  that  sueh  plea nIiouIiI  he  hy  preliniiiukry 
exception  and  nut  liv  deinnrrir.  Ihi-anll  v. 
Harhmii  el  al.  2  II.  {..Hill,  S.  ('    IH70. 

2!)H.  In  cuHes  of  demurrer  foiimled  on  the  fact 
that  the  rej;iBtration  of  the  conveyance  wliiidi 
foriiiN  the  hu.^iH  of  the  action  in  not  ulle}.'cd  in  the 
plaintitrn  declaration,  the  court  h.i-'  the  ri;;ht  to 
reserve  Jiid{;ment  until  the  partiew  are  heanl  on 
the  nierilf.     Iksluirulx  cl  al.  v.  LrmieuK  ftal., 

16  L.  CI.  81,  S.C.  IS7I. 

299.  Hut  liflil,  in  another  case,  that  proof 
iwantfairf  (/ro(7('annot,  under  the  Ordnumce  ot 
1636,  he  ordered  hy  the  court-     lb. 

300.  A  judfiment  on  tlie  nieiilw  leavinj;  a  de- 
murrer undinpoHed  of  is  had.  Ilmlf,  v.  lioae,  15 
li.O.J.  :(.■),  S,  V.  R.  1871. 

.'iOl.  In  an  action  aj^ainxt  a  puhlic  ofTicer  fora 
saUii  revfniticiiHon  of  (^oocIm  seized — fhld,  that 
proof  (icdrt^ /(l/re  (/roiY  would  lie  ordered  u|M)n  a 
demurrer  aliejrin;;  the  omi-ision  of  one  month'M 
notice.  Hathqnh  v.  Ddinh;  If)  L.  C.  .1.  2,MI. 
8.  C.  1871.      ■ 

.^OS,  A  demurrer  will  lie  toa  petition  to  ipias'- 
a  capiat  wlien  the  petition  is  f^roundid  on 
irregularities  such  a.'*  should  liive  ri-e  to  ex'-ep- 
tion  to  the  form.  Lenitni  v.  Iji'iriiti/.  It  It.  L.  I!"2, 
S.  (MH71. 

303.  Prescription  is  not  pleaded  hv  demurrer 
liut    hv     j)eremptnrv     exception,     h'aur'ier     v 
Himln'n,i,i:i  H    I;.  II-^S,  S.  C.  \^T1  ^  l'M\  C  0.  I*. 

304.  When  a  law  issue  i-i  rai-'cd  h\  demurrer 
the  demurrer  must  he  liear  I  hctore  tlie  I'use  can 
be  inscrihed  liir  enipn'tc.  liiirraiif/'i.t  v.lii)iir<fi'l, 
2  H.  C.  2:iH,  .S.  ('.  |s7-.>. 

305.  An  allegation  in  a  plea  \\\  law  denying  the 
allegations  in  the  plainlid's  declaration  is  had, 
anil  must  he  struck  out.    IhtUois  rl  rir.  v.  Stii/l, 

17  L   C.J.  2 1,  S.C.  ISH.'.;  U7C.  C.  P. 

306.  Where  in  an  action  for  dower  dependent 
upon  an  option  arising  out  of  a  contract  of 
niarringe  the  defendant  demurred  on  the  groiunl 
that  the  plaintilTs  deehiriilion  did  not  allege  the 
regiHtration  of  such  contract,  the  action  was  dis- 
luisHod  in  the  conr^  below,  lint  re-e.stahlished  in 
review  on  the  ground  that  the  allegation.*!  referre<l 
to  was  specificallv  made.  Jjcroiix  \.  Leroux,5 
R.  L.  188,  S.  C.  II.  1873. 

307.  And  where  in  the  same  action  the  defen- 
dant filed  an  exception  on  the  gro\ind  that  there 
really  was  no  rtgistration  of  the  contract  of 
nmrriage,  and  the  plaintiff  demurred,  the  de- 
murrer was  dismissed.     II). 

308.  A  dtfenne  au  fond.i  en  droit  should  be 
argued  preyious  (o  the  hearing  on  the  merits, 
but  where,  by  consent,  the  hearing  of  the  de- 
Hiiirrer  was  reserved  until  the  hearing  on  the 
mmta—Hfld,  that   it   should  be    rejected  but 


without  costH,    Itouetal,  v.  <7«u</u>r,17Lt'J 
227,  S.C.  1873. 

309.  A  demurrer  to  a  declaration  w\ik\i  m^ 
up  a  proinisHory  note  as  made  by  nne  of  llr 
defendants,  .S7  Jiilien,  tuteur,nu(\  pfiivKforjii.u 
ineiit  against  him  iinmindlh/  ainl  i||(.  ui||,f 
ilcfeiidant  as  endorser,  will  not  fic  I  hirl  ,uii  tt  ix[ 
V.  Sl..liilii,i  (7  al.,  18  I,.  C.  .1,  190,S.  ('.  \i,  i,-; 

310.  The  wiinl  of  authorization  of  a  imrrKi 
wninan  can  only  be  invoked  by  |iri'liiiiiiiaf, 
exception  anil  not  by  demiirnr.  Aulmi.i  \ 
Ihiluji  ,-l  <(/,,  (I  1{,  1,.  728,  S.  C.  lH7;i;  I20C'C1''. 

311.  W  here  a  demurrer  was  hioiijilit  lo  m,  m. 
tioii  fvr  the  re<'.overy  of  1100,  iidvaiicnl  uinoir 
sideration  of  a  transfer  to  be  maile  by  ilflcinjani 
anil  the  agreement  was  never  carrinj  nut,  tlir 
demurrer  alleging  that  the  action  iImimM  l,.,,,,^ 
for  damages  for  breach  ■  'I'ontiiKi  -//,/,/, iim 
the  action  wai»  properly  bumght,  and  the  di'inuf 
rer,  was  dismissed,  linmiie  v.  Li'iliic.  5  K  L 
r>.J8,  S,  C.  1871. 

312.  A  ph'a  which  is  goud  in  purl  ati.l  |,n,|||, 
part  should  lie  reji'cted  on  dennirri'r.  i\litliir\. 
Hiiiiri/nii.-tiSi  Hiilhind,  17  I,,  C.  ,1.  IS.**;  .S  C 
1873;'  147  C.  C.  1'. 

31,'t.  An  allegation  of  foreign  iiiuttcr  m  »  | 
declaration,  as  also  thi'  aliMence  of  iillfjimmns 
necessary  to  give  ri.-e  1.^  the  conclu-iiin,.  uf  ilie 
action,  must  beattackid  liy  deniiirrcr,  ami  nut 
hv  exception  to  the  form,  D'stimnui-itl-  i 
founii/iianl,  1  Q.  L.  It.  39,  S.  C  IKT-I. 

XX.  Dkniai,  ok  Sionatckk. 

311.  If  a  party  who  is  summonci  |,i  julmitor 
deny  a  signature  appears  and  tiles  a  (Ujhi.t'' tit 
/(i(V,  that  is  a  denial  of  the  sigimliirc  llart\ 
Hunt,  3  Itev.  de  Leg.  38,  K.  15,,  ,\i  l'mmil\. 
f/Znin/,  3  Rev.  de  Leg,  19i;,  K .    M   IHiO. 

31.').   In  an  action  against    the  eiii|or''er  ufa 
[iroinissory  note  the  defendant   pleiideil  tlialtlit 
signature  which    purported   to   In-  \\\h  wiii.  not  | 
written  hy  him  or   with  his  kimwli'itj,'!',  ciiiiienl 
or  authority,  and  that    he  was  iiol  aware  iil'tlie  I 
existence  of  the  promissory  note  iiiilil  iiotilii'J  [ 
of  the  protest.     At  the  hearing  it  was  iirfted  li|- 
the  plaintill'that  he  wi..>  eiitilled  tn  jiiJ^'mi'iii as 
the  atlidavit  was  not  in  the  foriu  rci|uireii  k 
law.     The  defendant  thereii|ioii  niaiii'  a  iiiuliiin  I 
that  the  diUih^rf  be  discharged,  ami  that  littf 
permitted  to  file  another  allidavil.     This  molion 
was  rejected,and  judgment  went  for  plaiiililf.biit 
on  appeal — //t7(/,thaltlie  alliilavit  wai-  siitliciMil, 
and  tlie    allegations  of  the   pica  being  proveil 
the  judgment  of  the  court    below  was  rrvrr-nl, 
and  judgment  went  fcM' the  appellant.    Br'mr\ 
Si  ])„ir,\  1  L.  C.  It.  203,  Q.  15..^  10  L  C  lUil ' 
8.  C.  1861. 

XXI.  De  novo,  xfi  Dkci.ah.muix. 

316.  Where  the  plaintiff  was  allowfdloamenJ 
his  declaration   during  fH(/«e/(—7Wt/,  that  lie  | 
could  not  proceed  with  his  c/n/He/f,  until  the  Je- 
fendant    had    been    allowed   to  pleail  de  n«n.\ 
-Vann  etal.  v.  Lamhe,iiL.  C.J.  301,  8.C,16li2,| 
117C.  C.  P. 

XXII.  Dkcaktukk  IN. 

317.  Where  to  an  action  on  a  policy  of  \m>\ 
ance  tl.  >  defendant  pleaded  iuisdeecriptioD,uiis- j 


LEADING. 
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K 


i'LEADLVG 


liny  et  al.  ».  Oau  thier,  I ;  |,.  t' j 

rror  to  n  (Iceliirutinn  wljjcli  mi 
iry  note  uh  niitiic  hv  one  oftlip 
Jiilien,  tHteur,mu\  pniyH  (Drinlii- 
liliii  I'rnKiniillii  iin.l'  the  ollifr 
l()r><('r,  will  mil  fir  Durliuii'Uil 
ll.,  IH  L.  ('.,!.  I'm.S  ('.  K.i.;; 
It  of  iiiillioi'i/.iitioii  ut  II  iiiiirrhl 
ily  he  iliVdknl  liy  |in'liiMiiiiirv 
111)1     liv    ili'tiiiirnr.     Aulmi'i  \ 

|{.  I,.72H,  (s,  ('.  iw7:i;  i?oe"ci' 

I  ilrmiirrcr  wii^*  linMi^'hl  tu  im  m.- 
I)  very  111' $101),  lulviiiici'il  un  i.,,^,. 
IruiiHl'tT  til  lie  iiiiuli'  liy  ilcl(Mii|aiii, 
cut   WUK    never  curriVil  dni,  11,,' 

111^'  tliut  the  iK^tidii  ••] I, I  |i,.„„( 

•  r  lireiK'li  '  '(■(iiitruct  -/A/./.dm 
.)ri)perly  liuiii;!lil,  iiii'l  llitd,.ii,ii, 
^seil,     Hiiui/ie  v.  I.vlui;  5  K  L 

rtlui;li  if  fT'iiKJ  III  purl  ami  Iml  m 
reje<'te<i  (ill  lieiiiurrer.     Mitkr '^ 
t'l'llamt,   17  1,.  V.  ,1.   15H;  S  C 
.  1'. 
'f;iitioii    of    fiireii!!!    iniilKir  id  t  | 

alHd  the  lilweiiee  iif  iillr)>siniri> 
vt'  rise  I"  the  coiicliiiiun,.  of  the 
'UlliU'ked  liy  (Iciiiiirrer,  miij  m 
to  tlic  t'oriii,  l>'s-liniiiurill'  4 
l\..   K.  li'J,  «.  ('    iHli. 

OK  Skinatikk. 

,y  wlio  is  Hiiiiiniiiiipii  t,i  mlnnior 
■(■  iif)|iPurH  unit  tile»  11  lUfnuf  tt 
eniiil  <it'  the  Hii;imliire.  Ihrts 
e  LoL'.  :iH.  K,  li„  A  /Vmiii/h 
(ie  (.e;;.  I'.H;,  K .  It  \m. 
.ctiuii  ajriiinfl  the  eiMJur^ernfa 
e  the  (iefen'liiiil  |ileadi'il  thai  the 
h    imrported    to    Ik-  jus  \Vii»  not 

nr  with  his  kiiuwlcd;!!',  anisfnl 
mi  that  he  wiis  iiol  aware  iifllir 
e  [irdiiiissiiry  note  iinlil  nolilii'J 

At  llie   heiiriii;;  it  wan  urjcd  liv 
,t  he  ivi;.<  eiilitli'ii  In  iiiilgiiiriii;i.*  | 
\\K  not  ill   the  liiriij  ri'i]uiri'il 
nihkiit  thereii|iiiii  iiiiule  a  iiiulion  I 
-f' he  (licehiirijeil,  ujiil  tlmtliebf 
»  iinother  iilliiliivil.     Thin  nioHon  [ 
(i  juilf^inent  went  for  plainlirt'.biil 
(/,thiil  the  ulliihivil  wai'  MttKcinil, 
.tiotis  of  the    plea  hciiig  provni  [ 
(ftlie  court    heknv  wan  iTvcr-nl.  | 
vent  for  the   appellaiil.    Bp.irsr 
3.  U.  2i;;5,  Q.  1{.\-  lOL  C  iU4i 


vo,  xfi  Dkclauatkix. 

lie  plaintiff  was  allowed  to  anienJ 
(iiirinj;  eiUjtiili—HelJ,  tliat  lie 
led  with  his  f(t(/He/t,  iiiilil  tlieiif 
een    allowed   to  pleail  de  mn.i 
Lamht,i,L.  t'.,I.  M,  S.C.ltft 


AKTl'Kt;  IN. 

to  an  action  on  a  policy  of  m'lir- 
lant  pleaded  luigdeecriptioD.ini!- 


lpm«l.(ion».  and  violation  of  the  conditioDH 
Yiiif  policy,  and  the  phuntitr  replied  that  if 
JjffirwniiHdencription,  itwftNth.  latilt  .if  |,e 
Itolaiit^  tlienidclveH  and  their  auentM-  //,/,/ 
Tudimwan  no  departure  fr.m.  the  deehiration' 
Ll  a  inw  jointure   of  inHue  u/ion  the   ph.a' 

[(',Hi7AllI,  C.  H.  GI.H  C.  IH08  •"' 

|.\.\lll.  HfXHII'TION  OK  I'koi'khtv.  I 

III  ijn  action  to  which  the  law  direels  the 
ms  and  nlmuhsmii^  lo  he   ».e(    out    in    the  ' 

hl,rali,,i,,ili..iol.ii(Ii.iientthalthelandiHHo 

wibeil  Ijiat  the  defenda«it  iiiiist  necessarilv 
l)»il.  IliedfHcriplion  nmst  he  Niieh  UM  will 
lalellie  court  1(1  award  j,,d>;inenl  aH  t„  «hat 

ll  i  lt"l""""''  ""■  ^""'"'''■'  •■'  "^'V-  ')••  l-eg. 

Mil,  a  liyfKithecary  acii,,,,  ,1,(.  ,,|a„„i„i„ 
kWiiralion  imiHt  descrihelhe  prennseH  whieli 

m.  And  if  he  uinitH  to  doKo  hi.s  action  will  lie 
tniimi  ujKJn  exception  to  the  form.     Ih. 

IniV,  Dktaii,8  or  Action. 

121  The  details  of  an  action  need  not  he  an- 
fceJtoornientionedat  lenKth  in  the  .h^lara- 
ii.norliaH  any  chance  heen  effecte  '  in  thiH 
f(»cl  by  I  he   ;o,le._    Fm  ]ian,,u.  Notional' y 


"feS.^l'i'}  -'.''7-  re^denoe.      /,,,,,. 
•i^rf.  Where  ahv,  "^'  ^    '*■  ''^'9 

"""J'lly  plead    the  ex.  .,,,1,,,,   ,7   ,"""    '»'    ""k'M 
<;ial  inorlp,;,ei  h„(  ||,,,  1,*:  1  ""  **'"'^  "  «l"- 

'«2./;-arii:::',-;;;::r;;::;:- 


of  .liNcu.ssin^.  I|„,  nr.ii'ierlv  ,,V.r    '"  ""'   '"''''•'*«ily 
oNKl.l  not  toll.,  raise,!  i:':,;,;;;,|;.;i;'-;-  l"y  'l.'l.t.,r 


a  hait 

iH'cesniiy 


•       t  liy  an  ex. 
'»<  l-iniian  el  tit 


KHy  A.«A,  .3  R.  L.  28,  &n  L.  C        197' 
If.  R' 1871;  50  C.  C.P.  "•^■•'-  IJ7, 

US.  D/scuasioN. 

i21  That  all  tiie  perflons  who  ought  to  he 
■(nJanl*  m  an  action  c.x  contractu  are  not  i,ar- 

tl/  ",'"  '"  '■'«.'"'^.P''''"1«''I  hy  exception 
\mmntev,p,,ratr^,  „.  which  lho^e  wh., 
fcbllobe  joined  in  the  fiuit  ,nu.Mt  be  narn<Kl 

la  The  k.nefitH  of  division  and  diHcussion 
I  i>-alluwe.)   ,f  ihev  are  not  pleade.lliv 

F/.i,  action  may  l,e  instituled  a.-ainst  a 
I   al  Ih""""  Y'"''  '.'"^  'iiHCisHion  o      he 

[  %bvd, lat..ry  excention  that  t!  •  pri 
PlJfblor «lioul,|  he  first  (lisciissp.!     /'  / ; 

>"'WRev.deI>,^7l;'K.''^l'8l;ir''''''• 
»a  Un  an  exception  dilatoirt  clainiing  the 

fcteBiSs-^i^ei, 
li^r^^^ii::v^:,:ii\ 


i't('";;:;£;:sTiJ^ 

«;i'tion   en  droitLnJ-  Z    ■  n    '7'  '"'""'O' ex- 
1;  <;a   Hhonl.l    lie   nri.l    |,v    7,i  ,   '*  "'"^  "'"'•'  « 

•VXVI.    DivisiiuK. 

^i.?iu';n!:l::;:'j;'r'Kir''''''''''-«'<-''i< 

"aic  an.l  deliv.rry  of  l,  ;  r":  T  I'l"":'  «''  "'"' 


^XVII.    KllKKdlt  I,K  Dkoit. 


-//<-A/, not ".; I.  "n : r;: '"' .v'"»- ■•"'« 
«rSe^^rSj';,:,j;;:v,e>;;::)jn.^ 

XXVfll.    EsTOITKI.. 


i;;AddiDatory  exception   which    states 


*M.toatnethe.,  avi  tl^  rb:|  i' |',*  ,^7fo8^^^trc'c' 


^f 
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X'XX.  Fins  nr  Non  Kkcrvoiii, 

XM.  A  plcii  wliicli  Ntiito'  in  MiifiRlancc  Ihiil 
thf  lU'fciiilinit  1  mil  llie  per-oii  wlio  Im  ichiioii- 
fililo  III  lilt'  pliiiiiiitl'  fur  llic  Niiiii  lir  ilnnuiiclw  ih, 
ir  (he  iiilllirr  l)<'  pirikili'il  iillirinulivoly,  inic  fin 
ilr  mm  riivruir  uii'l  iint  itin-  I'm  lit  non  pnirntef 
rnin/ihrll  V.    rrllier,  :i  IJcv'.  .le  I-i'k'.  I 'A  K.  U. 

iillH.  Wiiorr  III  an  lu'iimi  to  afcoiinl  nu'iiin^l  u 
tiiliir  llir  ilrli'Miliirit  iilritlil  liiiil  In-  liitii  ulri'aJy 
rciiilrri'l  an  arnnint  »liii:li  lia<t  lici'ii  arrcpli'il 
—  flilil,  llial  f'licli  a  pliii  iliil  Mill  cuiiKlilMti'  iiiii' 
/in  lie  linn  rfc-rnir  Ihicoiiitii  v.  Hiniiifini.i,  2 
I,.  V.  .1.  KM,  S.  C,  IHOH. 

XXXI.  KlIHM  OK. 

liHlt.  Matlcr  ('.isiiillallv  nrccxBury  (imillcil  is 
Milijcct  III  a  licmiiiii'r,  Iml  mailer  I'.iHfnlially 
iieciHuary  «  liii'li  is  im|icrrt'i'tlv  nlalril  is  sulijorl 
III  an  •■xnt'iiliun  In  llir  lorin  Witiiiiei  v.  Furrun, 
;i  Urn.  lii'  1,61;  1:11;,  K.  H.  IHII.    ' 

;tlO.  Anil  hilil,  in  aijulluT  ca^o.  thai  win  re 
matlcr  csHcnllal  i"  imTily  imperii  cllv  ailefeil  ami 
nut  entirely  oinilleil  llieiiil'i'nilaii'  i^i  \ilil  altai  k 
llie  ijeelaratiiin  liy  an  exeiption  li  the  form  anil 
mil  liy  ileiiiiirrer.  IViilkir  el  rir  Sc  The  ('nrjuir- 
ufioii  ,./S„n'l.  2  I..  ('.   L.  .1.  22,  y.  H.  IHIili. 

Ml.  It  is  Niilli.ieiil  in  ariv  pleaiiinir  lo  aliejr*' 
the  faclH  iiiHiM  wliieli  llie  parly  intends  to  rely 
ill  plain  anil  cimcise  lan^iia^e,  to  llio  inteipre- 
taliiin  (il  wliiili  llie  rules  uf  construction  appii- 
calilc  to  .siii'li  Immiia;.'!'  in  the  onlitiary  Iraiis- 
aeliuns  of  lifi  may  apply,  no  parluiilar  lot  111  of 
wfirils  licim;  neiu-s.sarv  lo  expresH  the  same. 
llnln;,  .t  Dihwlmu.  >s,  2  L.  C.  II.  '.i'l:,,  Q.  \i. 
l.s.V!;  20  (:.(".  I'. 

;M2.  Where  the  ilefemlants,  calling  themselves 
the  Moiitrtal  Hailioail  l^ar  Company,  weresiieil 
as  co-pal tners  on  a  inle  si^'ned  by  one  of  the 
<iefeiidaiils.  who  styled  liimseir  truHtce  of  the 
I'limpany,  and  ihe  defemlants  pleaded  under  the 
s;eiieral  issue  ihal  (hey  were  a  cor)  'lUtioii  duly 
incorporated,  of  which  lliey  iiiude  proof— //r^/, 
thai  I  hey  had  a  rijjhl  to  prove  no  under  the 
};eiienil  plea,  and  the  action  wa.s  dismissed. 
KdinoiiMdii  it  III  V.  l'/ii((h  et  al  2  L.  C  J.  1!>2, 
8.  C.  \HbH. 

XXXII;  FitAi'i:  IN  Dkkp. 

W-'  Thii!  n  deeii  was  iVaiidiiletitly  ohiained 
<  '•.10.  he  pl.  :'.ieii  as  iii.Uler  ofdeli'iice  fminded 
i  J.  •■'•.  •'.  iri!ii-t  lie  rescinded  hy  an  incidental 
ill  f.  i.iii,  :viiil  tlie  prc'C'  Imijs  suspended  until 
'!!.■!  ieiiianil  is  iletcio  :iid.  Bniilhj  v.  [ilnki-- 
;iKov.  ,1<   l,e^'.  ;fH,  K.  ii.  1S12. 

XXXIII.  Gk.nkhai.  Issi'k. 

I!'I4.  In  an  action  for  damages  occasioned  to  a 
wharl  hy  Ihedefendants'  vchspI,  to  whivdi  thede- 
fdidaiits  pleaded  ihcficneral  issue — //c/i/,  thai 
the  ahseiice  of  res|Kii:sii,ility  on  tlie  part  of  the 
Hia.Mter,  there  heing  a  pilot  on  loard,  could  he  111- 
NMiked  without  hcing  specially  pleaded.  Lamp- 
f,m-k  Smith.  9  L.  C.  R.  ItiO,  Q.  B.  1«5.S. 

345.  A  defendant  cannot  he  ailowei  to  plead 
f<|)ecially  that  which  amoun  8  to  no  more  than 
the  xeneral  issue.  Forbes  >  t  al.  v.  Atkinson, 
1\  11.40,  Q.  B.  IHIO. 


XXXrV.  Hypotiiktioai.  I'i-ra. 

.'Ili'i.   Where  to  ail  action  f(;r  the  «moiintofii.| 
siirance  tliedefendanti  pleadid  inter , ilk'  [\Jl 
"  no  contract  of  insurance  coiiM  I  !■  iihil.Minlffl 
"  the  jiowers  pll«se^'sod  hy  the  a[ip.|laii|.i,.)j,jJ 
''  III  the  mode  lixed  iiy  their  ciiartii  aii.|  l.|.|(„J 
"and  no  such  contraci  had  heen  iiiiiili' intli' 
"  plaintill,  and  that  if  any    sucli  cuiitna  >ki| 
'' l«'en   made   il  could  only  havi   licfn  i 
''  ii|Hiii  condiliiiiis  usual  in  Ihecoiiiiini  ; 
"aiiccs,  and  Ihal  llinse  coiidilinM"  liairnm  l«(J 
'•  fnllllleil  hy  Ihe  appellant"  — //.7/,  .■iirnrmmj 
the  iud'.'meni  of  Ihe  court   helow  i.ii  i\  limnn 
raised  hy  the  plainlilV,  Ihal  this  hillcr|«iri(,i!!J 
plea  was  hypothelical  and  niiisi  lici|i-iiii-.i'|  M 
Miinlieitl  .{ssiirnnre  CifniKinii  A    t/r'/'itfirjuj 
2  I,   V   .1.  221,  Q.   II  .  A  Mrh\„lin  !i  ,sVr,7„r'| 
I..  ('..I.  2')(hS,  (".  lH-7. 

XXXV.  [n  A(T1on.s. 

Ml.  Aqninul  Ciirrier.'<  —Tu  an  iiclinn  iMtjj 
plaintill'  for  the  value  of  certain  ji-ui>llm  tiks, 
formed  part  of  her  lu;rt?a;;e  as  a  iia.^wnji'rj 
hoard  a  vessel  from  (llas;;i)w  to  M'iiilrMl,lli(:i( 
fendants  pleaded  the  limitiiliun  nf  llifir  liaWiljl 
under  Ihe  .'iO.'!  clause  of  the  Merchant  .Sliippnj 
Act.  and  that  the  plainlillnol  hiiviii^Mii-erliJij 
li.e  hill  of  ladinj;or  olherwiscdi.'-cliisiiliiiiinliin 
Ihe  true  natuie  and  value  of  tiie  artirlw,  (U 
owners  were  not  liahle  for  tlip;r  loss.  TiiepitiJ 
till' demurred  to  th^  plea  on  llie  ;;riiiirillliallM 
action  was  taken  under  thecoiniiioii  liiw  ri'lmiij 
to  carriers,  and  (hat,  coiiseipienlly.tlietlaiifj 
the  Merchant  Shipiiini:  Act  rele'ri*!  I.mIi.|ii(I 
nppiv— /A'/'/,  that  the  defeiiilants  wiTCfnlillJ 
to  plead  aM  thev  had  done,  and  the  iliiinirrfr  »J 
dismissed.      Mrlhiiiiinll  \.  .M la u  il  al,(,  l.(.il 

r.v.i  s.  c.  &  VI  L.  t  u.  '.m.  g.  u.  isoi;  lil 

C.  0. 

,'!4H.  Aiii'i  ■'■'  Ciiii.'iiirlii  —.\ii  ai'tiuii  ii.'«ii| 
a  huHhani'l  ami  wile  men  ly  He(tiii!;u|ia(i  iiJil 
hv  (he  wife|revM  :  •>  'ler  niurrm;!'.  1'' IN 
fad  of  til'-  i^i.iii-.'iair,. ,  >*  i:  he  disiiii'MM  ui.  Jil 
murrer  u(H'n  plea  hy  the  wife  tu  tiic  iHK'll 
she  had  heen  sued  as  coniinoii  a«  I'l  pru|<n1 
when  in  fact  she  was  pppariite  a8  to  \wm 
from  her  hushand  hy  iiiarria;,'!'  cntraol  pif 
duced.     Git'inier   \.  i'revi'i  et  al.,  '>  1.  C' 

4H,'-,,  8.  c.  isr,,-). 

Hlit.  Afiainst  DLisolml  rartnmlnii.-.wA 
wa'  broiijrht  on  a  promissury  niilc:ii::iHM*i| 
the  partners  of  a  lirm  m  liicli  liiil  lii-olvW' 
(he  note  was  made.     Tliedi'clarmi.m  wliipH 
(he  other  i.artv  had  left  the  coiiiitn  ;imU*ll 
(he  United  Stales,    hu(  did  no!  stali  .<r*li 
(hat  the  partnership  was  ihs^oh-cd-yAW.^I"! 
there  was  no  siitlicient  alle.L'atiuM  ufili^-"'"* 
of  pardierNhip,  and  therefore  (lie  aolioi.ajaiM 
one  partner  was  had.  hut  that  the |.liiiiiiill«l 
he  allowed  to  amend  his  ilcclaraiioii  l-y  iii*J 
inc  an  .averineiitof  thediss.iliitiiiiietiiit'W 
ship  on  pavment  of  iiOs.  costs.  Olwhii'v./w 
7  I;.  C.  .T.108,S.  C.  IHtiH;  1-UsC.l. 

.l.'iO.  Aqai7t.st  /<(/(«/*•«.— In  an  action agw 
auniversal  le}:a(ee-/W-7,tliat  (lieiilaiiiiiHn* 
not  set  nn  in  his  declaration  that  thedffen*" 
was  the  sole  legatee,  il  neiiig  die  ''»-'»';);'.' 
defendant  if  there  he  another  to,p.e»f  '«" 
Owpion  V.  Paj^,  1  Kev,  de  Leg.  m  »■ ' 
1818. 
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Hvi'OTIIKTIOAI.  l'l,l?A. 

rro  ti)  iiri  (volioti  fcr  llir  nrr.ciitiijf^l 
'(Ipfi'iiilurilt  pli'inliil  infer  iiliifi^^U 
rt  of  ihwiirnrHN'  coiiM  I  >' tii;i|.Miri'|(.| 

Iclixoil  \>y  tlu'iri',liiirii'iiiri'lla-ln.j 
ii'li  iniilriict  liikii  Ik'cii  tiiiii|iMvt!i' 
mill  lliiit   if  uiiv    Hiiiili  ei/rilrii.i  'j 
|c   it  coll  111  only  tiavr  liceii  «i  i  .. 
lillnliM  ii-liul  ill  llic  riiiii|in' 
I   tlllll   llin-l'  roil'illii'll-'  ll!ll  III!  In 

ly  llif  ii|ili''lliiiit"— //'V/,  CDti'irrii.nH 
lit  <if  till'  I'lmrl  lii'lim  i.n  i\  ilvmiirnS 
If  pUiiiliir,  ttml  till.-'  liill(T|iiirini:J 

|inllli'til'lll  mill  lllll'^l  liriil-nil-r|  fj 

\s.iiirinii''  ('ii'niiiiiii)  \   .'/I'l'i/feinJ 

I,  S,  (".  1H--7. 

Fn  Ai'Tions, 

unit  Ciinicr"  —To  nri  nclinn  lun 
the  viiliic  of  (.'iTliiiii  jrwcliery  »liid 
•t  of  her  l".!;);a>;e  as  ;i  iiasMin^rn 
«ol  from  (llttHjiow  lo  Muiitrcal.ilKjj 
I'liili'il  the  lilnitittiiiN  i>r  iliiMrii«bi;,li| 
0:f  rlmiHc  of  till'  MrrclianI  Sliip[iiii(j 
lit  tiic  [ilaiiiliiriiol  luiviii;;iii>i'rlnli! 
II I  in;;  or  otlii'rwisciiiM'lii-iiiiimnliBi 
itiiif  unii  vuliii'  of  till'  .irtirlf,  llT 
•  not  I  irtlilc  for  lli(':r  Im.-,  TiiPiiliiij 
<il  to  ttio  plwv  on  till  ^idiiiilllulti 
akoii  iiiiih'r  ttifconiinnii  lim  ri'ljuij 
ami  llial,  (;oiist'(|iii'iitly.tliftliiMi 
,iit  Sliii)|)in^' Act  rcliTrcd  III, ijiliioj 
'/,  tlial  ill*'  (lefi'iidftnl- wiTf  Hilil!* 
tlii'V  luiii  iloiM',  ainl  tlii'ilciiiiirrprnJ 
MflhmiioU  V.  Miiii  i/,i/,ilLC,a 
Si  12  L.  C  U.  ;i2l,y.U.  ISiiliKT 

r.^  ('i,.i.<iirl)i—.\n  ni'liuii  aj»nl 
\\\\[  ivit-  Micii  ly  Hcttint;ii|iiiil  iiJd 
>  Tji-fvi'    !      '<    'ler  niarrni;';     ii'  IN 

riiiir:'iilir,  ,  >^'!l  be  iiiMiii--i''i  ki. 
in  plea  ^^y  the  wife  tu  I'ne  ttlnHtJ 
Ml  HiiPii  a^  cuiiiiiioii  11'  III  |ir>i fill 
ii:l  nlir  was  ^epllrllte  uh  to  |iMfJ 
iiiHliaiiil  by  iiiiirriii>;e  cmilrjoi  pif 
uinivr  v.  ('rn'in  tt  al.,  '>  I.  (■ 
H.'io.  , 

in.ll  lh\ssolveil  I'urtiin.thiii.-km 
t  on  a  promisciirv  iiuIciii.miii-Iuiiii 
B  of  a  linn  nhicli  liifi  iii-'oln\ifl« 
-  Tiinile.  ThedfcliiriilhiNSflaplM 
:irlv  hail  left  llie  coiiiitiyiiii'l.wn'l 
Slates,  liiit  iliil  net  sliili  spitol 
rtnornliip  was  ilis^ulvi'il— //■Wi'»' 
10  pwllicient  alleL'iitiuii  I'fiii^"'"*' 
liip,  and  llieri-l'oretlK'iutioi,ii.««( 

wax  Uiil.  lMittlmttlie|il:ii"lill'«J 
to  amend   liis  ilcclKraiiuii  ly  in<1 
iiicnt  of  tliedissiiliitioii.inlifiiaM 
men!  of  :iOH.ei)nts.  Cii.^yiiil\lr^ 
08,  s.  c.  if^t':i;  ih:w  C.C. 
iji.v/     /vo/'i/ff.-I»'Uiadioiia|Sii 
Ie2,itpe— //fW,  that  the  |ilaiiiiitliW 
1  his  declariilion  that  thedcfenO' 
.  legatee,  ii  i'eing  the  'nj-'np' ", 
^  there  be  another  to  p.ewl '«" 

Paijd,  1  Kev.  de  Leg.  3«.  H.  i 
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I  Ml  i  univerMJ  unufrucliiary  legatee,  aifainHi 
L^i  a  credit  r  of  the  siicceHnion  ^,,^^^  ui,  thi. 
Iilueuf Ihe  i  vei.  le  .,f  hJH  h.gacv  uaMnoldemaM.I 
,J*miIh(.  ..Miih  rpn.nue  «lii,h  he  hin.Melf 
CI  know,  mi  it  ih  ».iilli,;„.„t  if  the 
^j,;,,  f  in  ,111  h  owieKives  ►.,„„.  anproxlinale 
.  .  ;'''n  ';    U'  ,/^«'»'"«'"'"''  V.  tou.v„nunl, 

1352  Atl"""^  Af/uor.i*.— It  m  not  niilfidifnt  to 
l*:i,|  iiiiiiinly  to  nil  action  o,,  ^  proniiHN„rv 
iMinli'  hy  a  minor,  lc.si„„  „„Ht  also  l,V 
■rtilid  lUiuflii-r  \ .  (rirurU  ,'/,i/.,20  1.  C!  I 
\C  C.V  niufeau  v.  t'oiilia;  I  Q,  |,  K  IhV 
if,  IHlf), 

[,UI  /li/u'"J"  Municipiilih/.— 1,1  „„  „^.,j,„| 
^lln^ta  iminicipal  corponiiioii  ('or  neirieot  to 
pill,  ronds  in  proper   repair,  it  i.s  not  iieces 
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p  lo  allejje    in    llie    deolaralioii    that    the 
fcilavit  reiiuired  hy  27  &  2rt  Vu;.  c«p.4;i,  hcc,  j 
L  l*Tii  lili'd  with  the   tint,   /'an'  v,  T/ie  (hr- 
irnlion  of  St.  CUment,  6  II.  Ij.  4'2H,  0  C    lH74  ■ 
iuiMM.  ('. 

|3j4.  Nor  that  the  roadn  in  ((uc^iioii  are  Hitii- 

Idlmllie  p»'  sh  and  under  the  control  of  the 

llfiiiliiiilfl,  when   it  indicateH   wliere  the  road 

Aoiplaiiu'ii  of  Ih  situated.  lb. 

pa.  Anaiiist  m/e.—Whvre   the  female  de 

fcJaiitwamieecrihcd  in  the  declaration  uh  beinn 

Jpirale  an  to  property  from  her   hiinl^nd,  and 

|epler«Jed  that  she  wiw  not  separate  as  lo  pro- 

lfly,»ml  the  plaintill'  moved  that  that  portion 

fihe  plea  nliould  lie  struck  out  on   the  ground 

«1  it  dhimld    have    been    pleaiJed     by    ex- 

llioiitolhe  form,  the  motion  was  disniisHed 

iiler  tl  at.  v.  Burkitt  et  ai,  4  L,  C.  J.  30!)j 

3M.  Where  a  wife  separate  as  to  property 
W»l egcil  to  Imve  been  carryinjr  on  bu.iJnesH 
_4. 4  Co.,  was  sued,  and  her  husband  brouirht 
■lj)llicc8>elbr  the  nurposes  01  authorization 
fy-//fW,tlmtan  allegation  in  Mie  declaration 
Utile licf'-ndant  unuei  the  name  of  A.  &,  ('o 
jJeilidir  artain  promi.ssory  note  was  sulli- 
liiiUaJ  a  dijensc  en  droit  on  the  ground  that 
Ifbt  against  the  wife  was  setup  in  the 
Iclaratiun  would  he  dismi.HHed  witli  costs 
tav,  hlming  el  vir.,  1;!  L.  c.  ii.  78,  S. C 

|3irflw</oH/Va«(/.- Where  the  defendant 
Iret'l  to  pav  a  debt  due  by  him  to  the  nlaintifls  I 
l(oiiriii?lali„enls,and  tof.'ive«ecuri(v,  ,,„  con-  ' 
kiiliat  he  should  beallo^ved  tociit  ti.Xr 
Jcmaiiitinilor  limits  „r  the  plaintitiv,  and 
K  subsequently  cut  the  tin. he.-  he  tran.s- 
iiW  it  to  uiiother  (inn  ^^luch  had  made  ad- 
t  ';"',7^^';-'''.""  ""  allachnient  before 
fcnnrit ',"''';•'''  ''I  l«'i»e^till  in  Ihe 
i^m  01  the  defendant,  that  the  right  to  sue 

J»  ich  two  iiutes  had  been  taken  by  plaintiUs 
I IJ  .Kii  be  ba-ed  on  the   alleged  fraud  o,;  , 

|^a„,,„,ra,.s^rrin.theti|;.ber,ou,mtl"r 
i»^^f'ieli  fraud  were  alleged  in  Ihedeclara  ni    ' 

Nation  cif  fraud  in  ,i;eafIida;hE!:^r 
P'j.StlM'i''''^/^'''''^-^'-'"^' 

vl    ,n,      '  ''■',"''■'''     ""^  '^ebt  on  such 
»'»c,,a„dthe  allegations  of  defendant's 


lion,     lb.  "  ^         ''''lifiency  in  their  decUirt 

«>'rvivii,.';„w,',.  ,'.'':,■'"''''■''''•'•• -I'' •».«« 

hv'll      I'cniuircr  „.   M      '"""'T'',"^'^ '"'■  l.m 

''';'''''pp.'..rsi,v,i,..,,!::i:;;;S;,;"',--'Mnoh 

'"     •■XeiMU'ix  cl,. I    liv     ,;,?''''''  ,'I''''''V^ 

'''•'•>•"'■•'  "'I'T  mill..,  lli,.U«    „M    '.'"""  "'^' 

"•.v,thi'i|c,..|an.( -hn    I    h,   '''•''■'*■'',' '■'''  " 

rights  were  as  cxeciil  ■  v         "\'  -'"■""  >»l"il  Iht 

-vors,ngthc,jiid;;::  ^     ;';;;;-'['y--//ev^. 

the  actum  wasriiThllv    ,r,  n     .        .     "•'"«•  H'' 
;:>'oiind.s    of    a    ic      irr  .    *^   'i  "'"'  "'*'  """'I' 
M-roudit  by  e,xe    .;;;;;''«';.'    '"'"'-     l-n 

coJlnici'-^n^sf 'i'rr'"r''*'''';."''-  '-'""^  -^ • 

1!>7,  K.  B.  1820  ^«'''«'*,  ■!    Kev.    de  i,t,g. 

i^^i/L,;.;:;:^,;!;-.^:;-,*;.".. 

ver  '    '■"';  "■•"  "•  ""■  'l«'«'aration  that  Z'Y 

:;:5iJi:rS,S's^i;,^^r:;;.r£» 

«^y  V.  ^>W/</„^A„,„  ,,  „,.,  5  L.(.^  it  140,  S  c'. 

nip  hH„/,.~lu  an  action  bv  the  trans  tree 
of  the  assignee  of  a  bankrupt  estate  »o  I,  1 

&rr  .""■  ""■^"""''"^'  -i^'l'ts  of  tlie"  Ut'^ 
that  .'be  r  "^"^^"••Voaflege  in  the  declarat^^ 
mat  llie  sale  was  made  bvor.i      .tti,.,;.,i  I 

||HUtlie,br.nalitiesre,,d  'eV^S;:! 
tlT   l>^'"l<".pt    Act  have    been      .rnpli       wit 

peJSni^t?rg^;,^,i^;—  S^--^^ 
.sary  to  allege  that  he  had    served  on       .     e^f,  - 
dant  a  copy  of  the  re.islralion  re,,uired    ,.  ar  « 

;^lafi.i;sen.;!:ri-i?;'^^..-vi!^-'"4ati::; 


sullicieiit,     J)i 

S.  ('.  1,S74. 


^requiredbyart.  1571wa.snmdciH 
'"'""■  *   ''"J'»-i/e,  2  Q.  L,  Ii.  159, 


mm 


:ri7.  Jiu  rvto).~I„  an  action  bv 


lor— //(./,/,  to  be 


contain  an  allegation  that   the  appo, 
the  said  tutor  or  a  memorial  oC  sud 


.    -I  (ulir  to  a 

essential  that  the  declaration 

appointment  of 


ajipoi^it- 


II  :  J 
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ment  has  been  registered.     ATurrm  es  qual.  y . 
Hormar-.,  2  L.  C.  R.  3,  S.  C.  1851. 

36R.  By  Vendor. — Action  was  taken  to  re- 
cover the  price  of  1000  barrels  of  flour  sold  to 
the  defendant,  and  the  plaintitt  joined  to  Huch 
action  an  attachment  l)y  conservatory  process, 
praying  in  ordinary  form  that  tlie  goods  be 
seized  to  wait  the  cfecision  of  tlie  court— Held, 
that  the  action  was  good  and  valid,  and  would  be 
maintained.  Bnldicin  &  Binmore  etai,  6  L  C. 
J.  21)7,  S.  0.  18(il. 

369.  By  Wife. — In  an  action  in  which  the 
Jiusband  is  joined  only  tor  the  purpose  of 
atitliorizing  his  wife,  jucfi^nient  can  only  be  de- 
manded in  favor  of  the  wife-  Lnfond  et  rtr.  v. 
Deatanriers  et  al,  II  L  C  J.  122,  S.  C  R. 
1848. 

370.  In  an  action  by  a  wife  separate  as  to 
property  by  a  marriage  contract,  such  contract 
must  be  alleged  in  the  declaration.  Walkei-  & 
The  Mayor  et  al.  of  the  Town  of  Sorel,  5  R.  L. 
66,  Q.  B.  1866. 

371-  En  Bornage. — In  action  en  homage  if 
the  defendant  pleads,  as  he  may,  that  he  holds 
the  land  which  is  in  his  possession  in  right  of 
another,  he  n)ust  set  forth  in  his  exception  the 
name  and  residence  of  the  person  from  whom  lie 
holds.  Fortier  &  Reinhardt,  3  Rev.  de  Leg.  70, 
Q.B.  1818. 

372.  The  defendant  in  an  action  en  homage 
cannot  compel  his  neighbor  to  homer  with  him, 
and  conclusions  to  that  effect  will  be  held  bad 
on  demurrer.  Fradet  v.  Labrccque,  8  L.  C  R. 
218,  S.  C.  1858. 

373.  En  fJxhihilion  de  Tilre.—ln  an  action 
en  exhibition  de  litre,  the  defendant  if  he  be  not 
a  censilaire  of  the  plaintitl' must  plead  by  e.\- 
ception  and  set  Ibrth  what  he  is,  e.  g.,  that'he  is 
a  lessee,  and  what  he  alleges  attirmutively  he 
must  prove.  Blanchet  &  Tiriau,  2  Rev.  deLee. 
280,  K.  B.  1817. 

374.  En  lieprised'Tnstanre.— In  Bnien\and  en  I 
reprise  d'ln.stanreforc^e,  in  an  action  in  roveiidi 
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action  for  conventional  dower,  and  the  ileietJuJ 
called  in  the  actual  holders  of  the  proM-tiMl 
which  the  dower  was  claimed,  prptondiDi'iluIr 
the  plaintiff  was  bound  to  proceed  inthetBi 
place  against  the  holders  of  such  portion  of  iJ 
property  as  had  been  alienated  lufyl—lidj  i 
such  an  exception  could  only   lie  plcaileiJujiJ 
regard  to  customary  dower.   Benoil  \\  Tmm 
<{:  Tanguay  &  Bouthiller,  L.  (;;    ,1  \m  'U 
1857.  ■"■•n 

380     Vnd  in   an   action  for  cuslomarvilom 
by  children  against  a  third  holder,  towhjtlni 
defendant  pleaded    that  the  plaintitls  haJi 
alleged  in  their  declaration  that  their  faiberlnJ 
not  left  in  his  succession  property  of  snfoj 
value  to  satisfy  their  right  ol  dower— /W,i(||T 
such  a  plea  could  not  be  maintained,  and ly 
in  order  to  set  aside  the  action  it  was'necejaJJ 
to    proceed  by   exception,    and   prove 'liaiM 
lather  had   left  in   his  succession  propfrtr  c 
sufficient  value  for  that  purpow.    Lemmli,u 
k  Ghartier,  11  L.  C.  J.  29,  i  C.  1866         * 

381.  And  held,  also,  that  -ucli  olijeetionu, 
not  be  made  by  demurrer,  but  wm  t<>mij("1 
peremptory  exception.  lb. 

382.  /'or  Encroachment.i.—h\  an  action  iivJ 
municipality  for  encroachments  on  a  nnfli 
road,  where  the  defendants  pleaied  tliaitlj 
encroachment  in  question  was  coinmitieij  J 
persons  possessing  the  property  on  the  olid 
side  of  the  road— Held ,  on  ilennirrer.  tliatlj 
defendant  could  not  set  up  that  tlie  encwll 
ment  was  made  by  third  partie.s.  Th  r.ml 
ration  of  St.  Jean  Bapti.He,  hleUOrkw} 
Lachance,  16  L,  C.  R.  31,5,  ('.  C  |f*66 

383.  For  Freight.— The  non  pertbrmanceofl 
stipulation  contained  in  a  charter  partv,  nkiJ 
does  not  amount  to  a  condition  preceii'eni.MJ 
not  be  pleaded  as  an  answer  to  an  actwii 
inilehitatm  a.^sumpsit  (or  i>eij;lit.  Cf.lim>i 
Hamilton,  2  Roy.  Je  Leg.  74,  K,  B.  IS!''. 

384.  For    Illegal    Seiziir>\ 
trespass  or  damage  for    the 


iVii   actiOB ; 
seizure  I 


cation  of  moveables,  a  defi-n.se  en  droit  by  an  j  alleged  to  have  been  illegally  ininrtrteilraS'tl 
executor  is  no  answer.  Gale  v.  Shepherd,  3  stayed  by  dilatory  exoeptiuii  until  the« 
Kev._de  Leg.  70,  K-  B.  HIT.  tion  of  forfeiture  or  non-forlcitiire,  penJin»ii:i 

3(0.  hn  r^int(grande.—\n    an  action   en  ri-'-    court  of  Vice- Adiniraliy,  be  determined,  to 


intergrande  to  recover  pos;-e,-.iion  of  a  lot  of  land 
from  which  the    plaiimil  alleged    he  h.id   been 
forcibly    ejected    by    the    defendant,   and    for 
damages— //-■/</,  that  an  allegation  of  po.-se.s.-iion 
by  the   plaiiitiir  is  KiilHcieiit  to  mainlaiii  .such  ! 
action  without  allegiiii:  an    annual   possession,  i 
Steward  v.  Luni/tei/  etui.,  1  L.  ('.  R.  :i:{s  v^.  (j 
1^51.  '     '  'I 

.')7(i.  And  held,  in  anotln'r  case,  that  uhcro  ! 
the  conclusions  contain  all  that  is  neoe.-.sary  tor  | 
an  action  en  ciiin/ilniiilf.  the  action  must  be  ' 
iiiaiiilainc(l.  Dm/on  y.  Thi-  (7orj)oratiiin  at' the' 
J'ari.'ih  of  St.  .lu.fenh,  17  L.  C.  J.  1113,  U.  B. 
1873. 

377.  Fee  Hri'.irh  (f  Cnnlrort. — A  breach  of 
contract  insullieieiitly  alleged  must  be  pleuiied 
by  exception  to  the  lorm.  /'■iraiid  v.  Ilnuker, 
2  Rev.  de  Leg.  207,  K.  B.  1^11. 

378.  If  the  breach  of  contrai.'t  be  imperfectly 
alleged  iti  the  declaration,  an  e.v.cepiion  tn  the 
form  is  the  proper  plea;  but  if  the  breach  is  not 
at  all  alleged,  advantage  may  be  taken  of  the 
omission  by  demurrer.  Waqner  et  al.  &  Farran, 
3Rev.de  Leg.  l'J5,  K.B.  rsil, 

379.  For     Dower.— The     plaintiff     brought 


Scnit  et   <il .  ,S  Rev.  ,le  Le.-.  :i,lii 


horn 
1810. 

3s5,  /',);•  hifringcnii'iit  •;/'  Piilail.-h 
action  for  the  infringi'iii.Mii  of  ariglitrfpatei 
for  Ixiwer  Canada,  the  alle,'ation  nlaii  iiifraa 
ineiil  in  the  county  of  ••  .Munlreal''  ivasWI'll 
be  a  siillicieiit  indication  ol  the  place  wliersil 
iiifringeiiieiit  tunk  iihu-.'.  /V'<«w  v. /li/nw'i 
2  L.  C.  R.  311,.S.  C.  \<,->. 

386.  .\nd  in  another  action  tor  liie  mSm^ 
ment  of  a  patent  right,  to  which  tlieJelei)4| 
deiinu'red  on  the  gruund  that  the  ileolaralioi 
failed  to  set  out  al  leiiiitli  the  prelimitatj 
formalities  rniiiiired  to  be  oliserved  ii:  ffi' 
obtain  the  patent — Hel'l,  to  be  uDiii'ft-i:,i 
and  the  demurrer  was  di.sinis.'ed.  Bmiiri 
Beawheniin,  2  L.  C.  J.  VXi.  S.  C,  &  flwiif'l 
Belii'eau,  8  L.  C.  R.  2'.t7,8.  C.  HJ'<. 

387.  For  nuilieiou.i  Arrest.— h\  an  mai 
daniag'>s  for  malicious  rsrr--'  ■•ipon  ". oapii-'-'j 
the  ground  that  the   defendant  was  aliont  i 
leave  the  province,  it  i,s  not  nece<^aryioa 
in  the  declaration  that  the  action  iii'ifhicM 
was  so  arrested  ha.s  been  dismi,<seil.   %fc'| 
Arnold,  I  Rev.  de  Leg.  5Q3,  K.  B.  1321, 
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conventional  dower,  ami  ilie  (ieieii,j,J 
tlie  actual  holders  of  tlie  prop«'t.«l 
;  dower  was  claimed,  preiondiDl-'tiijf 
tiff  was  bound  to  procecil  intiiei» 
inst  the  holders  ot'Huch  ponioinoflJ 
IS  had  been  alienated  \i\,si~ij(i,i , 
'xception  could  only  he  pleaded',. 
customary  dower.  Benoil.  v,  Tanm 
ny  k  Boulhiller,  L.  (;;.  J.  Ug  i  t 

id  in   an   action  for  cnMoinarv  doJ 
■n  against  a  third  holder,  towhithi] 

pleaded  that  the  pLiimitfn  liaJw 
their  declaration  thiit  their  faibery 

his  succession  projierlv  of  snUici.J 
itisfy  their  right  oi drnver- IfeH^I 
ea  coul(i  not  be  niaintniiieii,  andiy 
)  set  aside  the  action  it  was  neceW 
■d  by  exception,  and  prove  »liai  J 
1  left  in  his  succertsion  prowrij  1 
value  for  that  purpose.  LmnftJi 
',  IIL.C.J.29,SU;.  1,S66.^''"* 
id  AeW,  also,  that  -ucli  olijectioncoul, 
de  by  demurrer,  but  mnn  l:<>ii)ajf  J 
y exception.  lb. 

r  Encroachments.~\n  M  ai.tiosbii 
ity  for  encroaclinients  on  a  pjjll 
ere  the  defendant.s  pleaicil  iliaiij 
iient  in  i|ue8tioii  wa.«  conimiiieJl 
losseasinfr  the  properly  on  tliec,„„ 
e  road— //«<-/,  on  donnirrer,  tlialli 

could  not  set  up  tliut  the  encwj 

made  by  third  parties.     Th  Cmi 
'St.  Jean  Baptisle,  IsleiyOrlm} 

16  L.  C.  K.  :il.5,  C,  v..  \m 
r  Frei>j/if.—TUe  noii  pcrtdrnianceofj 

contained  in  a  cLarttr  party,  4iJ 
imount  to  a  condition  precedenl.cii 
?aded  as  an  an-wer  to  an  actwj 
.1  (usumpsif  for  I'reij'lit.    (V'lkmi 

2Rev.  ,1(.  L.'^r.  74,K^.  B.iSl!), 
•;■    Illegal    Seimn'.    An   action 
r  damage  for    the  seizure 
have  been  illegiilly  imported iiuil. 

dilatory  pxeeption    iiiilil  thei]iiJ 
feiture  or  non-tbrtidtiire,  iiendiiijitij 
ice-Adiiiirallv,l.ci|etermiiied.  Hv 
O'H  et   ill .  :'>  Itev.  ,ie  Ih.  il.KI 

)•  Iiifriiifjfm''iif  "/'  Pa>'iil.-lr 
the  infringt'iii-'iii  ot'  ii  rij;h;  u!'pa;(!| 
CaiKulii.  tlie  iillo^'^tiuii  o!  an  iufriia 
e  i;ouiity  nl  '•  Munlivai  "  ua-t'M'lj 
em  ImliL'atiuii  ol  the  plice  wiitretli 
lit    took    (liar,'.     /'/•..!/■.  V.  /'/7»l(('i 

I  in  aiiotlier  iiction   tor  the  iiiir.saj 
jiateut  rifjlit,  touliicli  theJelblJij 
jii  the   ground  that  the  Jeolaratifl 
<et    out    iU    leiigtli   the  preliniitisij 
roniiired  to  be  obs^erveil  in  order f 
patent—//';/'/,  to  he   iidiu«.-miJ 
iiinrrer    wa>  disiiii.«?eil.    B'tmi 
<i,  2  I..  C.  J.  l:i:i,  S.  C,  it  &'•«!>' 
!  L.  C,  R.  2'J7,S.  C.  I-JS 
maliciau.i  Anrst.—ln  an  actat 
r  nialioioti-  arr-'-*  npor,  ic.ip^i*-; 
1  that  the   delendant  ffas  alom  i 
rovince,  it  i.s  not  necessary  to allfil 
iratioii  that  the  action  in'ivliiclii 
'sted  lia.s  been  dismi.^sal.   %'" 
iev.  de  Leg.  303,  K.  B,  1321. 
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,m   fn    an    action  for   malicious   arrest  of 
f,ojxriy  med,atat7ona^/uga;  it  is  not  neces/arv 

rr  .Tie'^'irScViSdi  ''i:  '^tr^^ 

mfi'M..  Hamilton,   3ty'\'r^:X 

389.  for  IVice  of  Sale  ~Jn  ar,  a,.i-  ^  , 
,pr,ce  Of  .ale  of  ce^ain  ^a/^ro^erty '  i?  t  ^t 
loecfssary  to  aver  the  deliverv  of  tlie  ,JL? 
(Old.  If  it  has  not  been  delivered  iheH^Pf'^ 
,n,.,.t  plead  that  fact  and  ,he  nainliff"'^''''' 
.reply  by  atWiveryor  by  an  offef  o tlive? 
iiarire^  v.  Bru7io,  3  Rev.  de  Le<r  if)  K  d' 
1817.  o-     ^"i  ix.    U. 

I.  For    Jient.— The   lesnen    in    „ 
|,ga,i,3t  him  for  rent  cannot  p,u      e   nlainMr 
(itie  m  issue.    Hullet  v.  Wrinht  2  RpJ^  ^    r  "^^ 
i9,K.B,  1817.  ""^"''^Kev.  deLeg 

,  391,  In  an   action  against  the   suretieA   ^e 
(want  for  amount  of  rent  due  under  a   nn,       ^ 
U  the  defendant  pleaded', hat  the  co°  t'r ac 
kii sygmllagmahque,  imposing  obbVat^n? 
Ur  party  and  tLt  it  wL  no?  allS'in   the 
Ueclaration  that  the  n  aintiff  ^,o.^    °     ,      '"^ 
ffceduties  incumbent  TC^inofdJfJ.^''''''^,^ 
iin,  to  demand  from  the  ,lefendants  a  f^ifl?'''''" 
)f  their  promi.e-^.A/,  that  U^'^pfaS  ''"' 
,ot  bound  CO  allege  in  hie  decllraCon  tfe  Zl 
ind  occupation  bv  the  lessee  of  the  nr^  J'       ^ 
the  plaintil^  had    fulfilled    the   om'''"'" 
iocmknt'upon  him  under  the  lease      f.*"""" 

ion  contain  a  statement  of  III  mI      '"  ""' 

.C.M.  will  be  snffic":;   luf  w    ^eTpSI 
mm>  IS  the  gis  of  the  action,  and   it  ife  ,' 
W  or  beir^a  leged  be  not  pro'ved  the  ad  on 
ill  bediiiniisNed.     Perrim/ X-  n  .^»  ""^  "'-non 
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J,R.270,  K.  B.  1828 

W.  But  where    the   law  gives  a   rial.f      . 

h  f«'  '".""y  '•'  presumes  fliat  damafe  '  an 
we  conseqiience,  and  a  connli.ai.^^  »"ia^es   arc 

]H  In  J!,m.-Al]  joint  owners  in  an  action 
I  mi  niii>!  bejo  nt  niaintitfs  I..  °"  ' 

k.leLe,-,;j05,  K.  B.  |Tl8  "'*""■   '* 

I^M.  On  .lw!/«/.— Where    in   n>, 

N^^oi,i.,i„.p,eawa.J;>;,  ,^!.^;y'>;or 

>  Ilie  only  pioof  of  pavnie,,-,  ,va.s  an    n<    „    "'  I 
«'J  bv  I'laiiititr  thiU  I  "   ■rtnt^'itH.nl 

hlrks.V.  1874  "■  ■  Ji,nis<i,iet  H   vi>:,\ 

'^»'ior^"o.:i;'  ,-/};;««;;;'' against 
•' "P  liif  |)n.le,.t  in  the  de  j-  ;  "'""''"""'  'o 
-^-.i'antageoftrtt-rioX^ll^ 


/V//,5, 


••'■"",  2  Rev 


de  Log.    72',  K 


B, 


''PWialJeninrn'r.    ./„„es  v 
fc^?'2»,K.B.A3R:,vMe 

£r'^itn::ree:;;..!:,r"r'^  .-.e 

^"■J  kl  the(«,     ;.■  '     "'*''  ""'   *  ex- 

P.S.C.W  ^  ^  ^'"'''■<''  ■i   L.  C.  J. 


c>-.o^'f^;?f.ii;f-/[«^thata,the 

'P^«  that  an  affi.ia,?-^  '**"  ""•"'"'y  "se- 
«^tute„a«  n,i~;;*'-''V5«.Provided  ly  the 
i/arte  et  „/,  5  1 1,  /'/•  ,,^/"*  '* '«  re  et  at.  & 
&  145  C.C.p.  ■  '^^'  ''•<^  •  I860  i  2322  CC. 

of  a  pro,,,i7/or!°ro"e"b!.'?i"/^'*|"«'  "'^  '^'"^O'-ser 
dant  Pleaded   that  no's,    '  !'"''o'-^<^<',  the  defen- 
".°'«  5"'*  »^^"  madra    ,"'';'';:'   P'-o'f^t  Of  the 
''"'.e  he   endor.H-d  i    ,lp,."'?'*^^''^'""'a'  at  (he 
P'^'ntift;    vohallv   agee/n  ■■'"'•  """   •'«   ^^l 
credit  of  the  maker  aln!     '°  accept  it   on    the 
defenda,i,-//,;^;»i"4»;thout   recourse   to 
<l'e    court  belo«-,   ,l,„t    '  M      '^.  J"''g">ent    of 
appeared   to  be    J  tie     ''^'    "'^    protest 
note,  .(would  never  I  e  ess   ,r;  "f   ^*^^«  o*"  '^e 
■■eguiarlv  and   le.  Jl' T '""''^ ''^ ''^^e  been 
plea  an  affidavit  ffieernfJ'"''^^  ^'■^•'   «•" 
notice  v.as  not  regular  r.i^,;^^";,::^  '''«t  such 

I*;  {/s  c'c  p'-  ^^  * '  1  ^  ^^  it'Trs 

^rr-^'-So^L^j:; -ory     note 

ffela,   that   the   n'lrtv  ^i'   r         "'"*   rai.'.ed— 

affidavit  reouired    by  ''rvt  n,    '7:'"''''     "'e 

401,  Where  the  de  e"u  ant  hf  ■.'' ^■•'^-  '861. 
pron..s,.ory  note  plcX.ht  1  " ''?'''?"  ""  * 
"on   had  been  ol  tained  fron  '"?'"  '"  <>"<'«- 

and  false  represen  a  io,r" ,,'''"  ^  «'<rprise 
considerationi-//,/,/  ,K,' ,'  ,';"*  '^"•'  "isufficient 
Pro<liice  with  Hie  „l  '"  "?■'  "ot  bound  (o 
^•S;l-.C.crS',,SrV""''fe'^-',  ;''•<'-!£ 

5«'M.,  fi  L.  6.  J.  ,;,o;-s.';\  i'S;.r'"-'*y  '■'«/■  ^^ 

'bo  judgment  of  the  o  ,,•  1, ,r''''V'  '-overHing 
Z'fio"  .lu.  .lefenj,''^,,^'^' ;;;:;•/''•'[  to  ,s„cl^ 
;vb:ch  might  have  beeil'ai '?;';'''  """•^'•« 

tiff'^!a;';;'',i::;';4;:-r--i.bat,he.p,ain- 

•""^^^'berr;ut'^.S?'''V"''^ 
F:-:^>!r'd:ri£  Hi- 

Jiiiits  Mij;ned  the  nolo  ■,,,  1  1",  •"'•,',  'be  doCen- 
•bal  tliM'  .iZetVi.  I  ''''''' "^''  al'''R« 
tbat  (Ik.  allogai./Lh,  ,'''''?■  ^'-^-'^^ 
"otc  was  siTlhcieii  ,  on  ''■  7;;''"'t  "'"'i^'  the 
note  was  siir,w.,|  l,v  I  ;.  .  ''l'';;'"!;   that   (ho 

^''i.on.h;r';iliVD;';;.;;:';:.;|';;.r'r^ 

!  alleged  llie  .lelivery  l,v  tli,.     •     „  ,  "       ^^   '"»^'« 
tbe  declaration   ii,„.i  '^  ■'  '"  "«■'  ["^yecs 

been  ,s,.f.i,.i„nt  /  „/     ,;'";"  1;.,™''    'o    liave 

r'"''    "f  .Mieh   plea-//  '     ...   '"'-^''."'  -^"P" 

'i.nai,,,aii,ediiotwiti,;u;dt\tt^^:;';^,.o;:::; 


[pr 
.such 


protest    li..»,|   ! 


no  eertilieate  that  not 


'>eeii 


;ivcii. 


ice  of 


ving   described   tl 


ad 


lie 


instead  of  Jcseph  B.  Pe 


firofeat  was  illegal 
maker  as  K.    u.    I 
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"•ry,  is  bad,  and'  will  \i 
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ilismiiiHttl.    SculUoH  &  Perry  ei  at.,  9  L.  C.    .1. 
1-14  A  1  L.  Cj.L.  .I.(i4,  8.C.  1865, 

(107.  Jn  an  action  on  a  proniifisory  note, 
^ibero  tlie  defeniluTit  pleaded  by  denmrrer  that 
Ije  liiul  not  undertaken  or  I  ioiiii>^ed,  as  alleufd 
in  plaintitrH  ileclai«tiun,\vitliin  live  years— 7/(;/(/, 
a  uood  plea,  and  tlic  action  was  diHinisPScd. 
Giard  v.Giard,  \:>  I  .<",  B.  VM,  S.  C.  &  S.C  H. 

1.8fi5-  .    . 

406.  Jn  an  action  on  a  nole  it  is  not  nrcfssary 
to  a]UM«  '"  ''"'  declaration  tliat  the  note  is 
utaniped  according  to  law  l)i>i/lc  &,  Clcmfiit. 
IflL.  C.J.  X'..',    S.  C.  1800. 

40y.  In  an  action  on  a  promissory  note  to 
which  the  dif't'inlant  pleaded  want  of  considera- 
tion—/AMi  tl>a<  lie  wa-  Ixiiiiid  10  produce  with 
such  plea  an  allidavit  as  reipiired  hy  C  S.  \j.  (.". 
cap  K;i,  >ee.  80.  K'trrij  Ac  O'Vvnnell,  Itl 
L.  C.  H.  140,  S.  C>  IStit;.' 

4,10.  Where  to  an  action  on  a  promissory 
note  the  defendant  pleaded  minority  simply, 
lie  plea  was  held  to  he  insuHicient  on  the 
cronnd  that  he  should  have  pleaded  lesion  and 
afiked  to  be  released  from  the  oblif|ation. 
Garter  v.  PtlMUr,  1  R.  L.  46,  S.  C.  1BC8;  98(1 
A  1.002  C.  C. 

411.  In  an  action  on  a  promissory  note  pay- 
able at  a  particular  place  therein  mentioned — 
Held  that  preeentation  at  such  place  must  he 
allftted-  Plaintitt' allowed  toaiiKivl.  I'urtridtje 
V.  MiUiyd,  2  R.  C.  237, S.  C.  1872. 

,412.  In  order  to  be  allowed  to  prove  that  the 
Btoijipsonanote  or  hill  were  placed  there  at  the 
time  the  note  or  bill  was  made  an  affidavit  must 
be  tiled  with  sui  h  pleadin;^.  Desiletn  v.  Tra/iam. 
6  R.  L.  52,  8.  C.  1873  ;  Ur.  C.CP. 

413.  A  defense  en  fait  to  an  action  on  a  pro- 
jninsory  note  will  not  he  rejected  on  motion  as  a 
violation  of  art,  M'Jof  the  Code  of  Procedure,  in 
npt  being  supiorted  bv  an  allidavit  denying  the 
Blgnatiireto  the  note.  "  The  Merhanics  Hunk  ii 
A^ale,  20  L.  C.  ,( ,  1%,  S.  C.  1870. 

.4Jit.  Oh  C(7Hi!ra(<.-(— To  a  written  contract  to 
pay  money  non  numeralir  petunia'  may  he 
pleaded  under  the  same  circumstances,  tortn, 
V.  Bourbier,  2  Rev.  de  Leg.  78.  K.  H,  1809. 

41;").  In  an  action  on  a  contract  the  contract 
must  be  set  out  in  the  declaration.  Styiiioiii  v. 
Matlnmn,  2  Itev.  de  Leg.  208,  K.  B.,  &  3  Rev. 
deL6g.;i9,  K.  H.  1812. 

4l(i.  On  .S'a/«.— Where  action  was  brought 
against  a  purchaser  for  the  price  of  sale,  and  he 
plead.s  grounds  of  the  rescission  of  the  contract, 
he  must  not  only  pray  for  the  dismissal  of  the 
action  but  also  that  the  contract  he  rescinded. 
Friqim  V.  «u.s.sy//,  o  R.  L.  559,  S.  C  1874. 

417.  PonKexnory.—lw  an  action  cHcomphiutli; 
possession  for  a  year  and  aday  antecedent  to  the 
day  on  which  the  trespass  was  committed  must 
be  alleged  in  the  declaration.  Jonrdains.  \  I'J- 
neux,  3  Uev.de  Leg.39,  K.  B.   IHtVJ. 

XXXVI.  In  Cases  or  Lihki.. 

418.  In  an  action  d'iiijiircii  the  time  and 
place  whui  and  where  the  words  were  s|xikeri 
n\UHt  be  statinl.  otherwise  the  action  may  he 
)iii-riiisfi<d  on  exception  to  the  foriii.  (londii  v. 
Litit^ndre,  3  Rev.  de  I/'g.  39,  K-  B.  1^20. 

419.  And  in  an  action  ol  damages  for  slander 
—  Held,  that  a  plea  in  the  nature  of  a  plea  in 
juetificution   would  not  be  disiiiigsed  becauec  it 


did  not  contain  an  admission  of  the  \isooltl,, 
words  intended  to  1)6  justilied.  Gugy  ti  }'„,,, 
j(on,  11  L.C.R.  409,  Q.  B.  1861. 

420-  And    in    another  action  of  damajB  fit 
libel  and  slander  containing  three  counts  liroujlii 
against   three   persons   described  as  all  uf  me  | 
City   of  New  York,  mercantile  agent,.*  ai,J  ,y. 
partners,  carrying  on  business  in   tlip  City  nf 
Montreal  under  the  name,  style  ami  llrm  oi  [1, 
O.   Dun   *   (;o.,  exception.s   to   the  turiii  wertl 
tiled  hy    two   of  the  defendants   on  the  j/ruuu.! 
inler  alia   because  the  cau.se  of  actiun  win  u,- 
sufficiently  libelled,  inasmuch  as  it  was  iillefe.1 
that   the  defendant  falsely  and    nialiciousK-  dil 
compose  and  write  in  a  certain  hook  kept  in 
office  of  the  defendants  acertain  faUc^cmi .,. 
and    malicious   libel,  to  the  ell'ect  thai  il«-  •; 
plaintitl'was   not    reliable,  or   llmt  ihe  plainiiiil 
was  insolvent,  or  words  to  that  ell'd  .  Uitasii:; 
delcndants  had  refused  to  allow  thi'  piaiiii:^  m 
see   the    book  he  was  unable  to  state  tlu'  es*;i  1 
words  therein  written — Ihld,  that  tlieexcepiioiij 
was  well  founded,  and  the  action  inii^t  If  ji.-j 
missed.    McDonald  v.  Dun  ei  ai,  \1  L.  C.  K. 
346,  S.  C.  1862. 

421.  And  w'.ier?  the  defendant  pleaded  tbai I 
what  he  actually  said  concerning  the  pkijiiSj 
diHered  from  what  was  alleged  in  the  plaiiililfjl 
declaration— //eW,  that  the  plea  was  gOk>i.| 
Delisle  v.  Beaudry  12  L.  C.  J.  221,  S.  C.  Ijfel 

422.  And  also  that  what  he  said  was  true  lb. I 
&  C.  37  Vic.  cap.  38,  sec  5  el  seq. 


XXXVII.  In  Capias. 

423.  Where  to  an  action  of  capiat  the  deten-l 
dant  by  petition  after  judgment  set  up  that  tbel 
allegations  of  the  affidavit  on  which  the  capia*' 
issiied  were  false,  and  prayed  for  his  reli-ase-. 
Held,  that  exception  to  tlio  alhilavit  coulil  hI 
be  taken  after  final  judgment  reiMlored.  W(«)m| 
tt  al ,  V.  Gordon,  2  L.  C.J.  102.  S.  C  ISoS-ll 
ei  set/.  C.  C.  P. 

XXXVIII.  IxuiDKNTAr.  Demand. 

424.  In  an  action  for  rent  in  -.vliicli  the  plau-l 
till' reserved  his  right  to  new  coii('lufi(insforllif| 
rent  then  accruing  and  that  actuiilly  U'COiii(| 
due  before  the  case  was  ready  for  jailjnitni- 
llcld,  after  deliberation  that  such  new  m»l 
sions  could  he  added  and  jmlgiiient  roiiJerdl 
thereon  without  any  further  service  on  the 
fendant.*  Dubois  v.  GuHiliicr,  2  L  (!.  I' 
S.  C.  1857. 

XXXIX.  I.SCOMl'ATIKlE. 

425.  The   conclusions  uflw    di.stind  aci«l 
cannot   be  joined  in  one  and  the  saiiie  deo.s^ 
tion.      (litiiiion  k  Tremldai/,  .'I  Hev.  de  l.i'i;. 
K.  B.  181  i  ;  146  C.  C-  I'.  . 

426.  lint  several  counts  in  a  declaralMi  "1 
one  hundred  pounds  each,  foiimled  oiiproni** 
which  are  within  the  scope  of  one  iiiid  the. «j 
action  with  conclusions  for  .fldO  only,  \-^^f 
plea.  <. \tsey  ii  Brown,  3  Uev.  do  Log,  A  ^  ' 
1817. 

*  Tl.ifi  inoUlontal  deniiinii  is  »'»''" ''[■■"'"I'S'S 

p.inUHil)y  Iho.ldoun iKinsupiKirt  tliereof.ana'""! 

npou  the  oppoBite  purlj-.    IS';  C.  t.  P. 
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in  an  admisHion  of  the  use  ol  tii,,. 
(i  to  be  justified.     fcr«(/u  Hi  fer«, 
1{.  409,  Q.  B.  1861.     ' 
n   anotlier  action  of  liiiiiiaits  I'lr 
ler  containing  Ihree  counts  lirouiilii 
persdns   dcscribtil  iis  all  ui  (u,  i 
York,  mercantile  u<;ciils  anj 
ryin^  on  Imfiiit's.s  in   llip  (.'ay  „|  I 
er  tne  name,   style  aini  lliiii  o'l  I;. 
)o.,  exccptioiiH   to  llie  t'orm  werr 
of  the  (lefendants   on   the  '^mh] 
cause  the  cau>e  of  iictuin  h;h  v..  \ 
belled,  inasmuch  as  ii  wa^i  Hliet't. 
ndant  falsely  and    tnaliciouslv  J:i  | 
write  in  a  certain  hook  kcptiii  > 
'fendants  acertain  faUc^cuui ,..,  - 
us   lilifl,  to  the  eHeel  that  iln-  ■;■ 
not    reliable,  or   that  the  plainiiii  I 
!,  or  words  to  thai  ell'cl  ,  hiitaaiL, 
id  refused  to  allow  tlu'  p!aiu':1  lol 
i  he  was  unable  to  state  the  es*.i| 
I)  written — Jlilil,  that  tliepxcfpiioaj 
ndcd,  and  the  action  niu't  [v  liii- 
Donald  v.  Dutiet  al.,\l  L.C.I 
62. 

wher?  the  defendant  pleaded  iiiai| 
ually  said  concerninf;  the  pla 
wiiat  was  allejred  in  the  plaiiitilfjl 
-Held,  that  the  plea  was  g*l.| 
•audry  12  L.  C.  J.221,S.  C.  liJiF 
^Iso  that  what  he  said  wa^true.  [V\ 
.  cap,  38,  sec-  5  ei  seq. 

In  Capias. 

re  to  an  action  of  capias  the  de(eii-| 
lion  after  judgment  set  up  thai  tkl 
■f  the  atfidavit  on  which  llie  capiul 

false,  and  prayed  lor  hi.?  reifas*- 
'xception  to   tlie  atfiilavit  couM  ojil 
L>r  final  judnment  remlered.   llmi\ 
<don,'l  L.C.J.  102,  S,  C.  ISadi'-Ul 


[.    IXCIDKNTAI.  DlM.^M). 

I  action  for  rent  in  -.vliicli  ilio  \\m\ 
\m  right  to  new  eoiichi.-i(insfurllf| 
iccruing  and  that  actually  WciW 
he  case  was  reaily  for  jiiilsmeiil- 
deliberation  thal'sneh  new  cun* 
be  added  and  jiuijrnienl  roinli'mil 
liont  any  further  service  on  llie  iff 
Dubois  \.    Gaulliicr,  2  L  C.  J, 


Inoomi'atibi,!':. 

conclusions  of  t»  distinct  acliosi 
juineil  ii!  one  and  the  saim'  dociiril 
ion  it  Trcmhiivi. .'!  Kev.  At  1/g.  •'! 

ltd  ('.  C'  1'.  ,    .. 

several  counts  in  a  .lechiralion  »j 
I  pounds  each,  fonniicd  oiiprniiisij 
.•ilhin  the  scope  of  one  and  the  N»niJ 
conclusions  tor  .fl 00  only,  I- ii»«' 
y  A:  Brown,:)  Rev.  do  Leg,  3lU. f 


P„t,al  demand  Is  '"»'l''''!'''""1''i™,3 
(locunieiiis iiiBui>i'",i'  lliereol,*"'!"' <^ 
i)9ite  iiurly.    Hfi  C.  C.  P. 


427.    Held,  reversing    the  judgment  of  thp 

[■court  below,  that  an  affirmative  plea,  such  as  a 
[  pk8  of  compensation,  may  be  Hied  *ith    the 
Muerai  issue.     Clark    v.  Johnston,  3  L.  C.  R 
421,  Q.B.  185.3. 

42i).  Where  the  defendant  pleaded  a  peremp- 
tory exception  which  commenced  by  saying  that 
j  the  allegations  of  the  plaintifi's  declaration  were 
unfounded  in  law  and  in  fact,and  then  went  on  to 
statethegrouudsof  bis  defence,  founded  entirely 
J  on  fact,  the  plea  was  rejected  as  irregular  and  in- 
I  «dmii-8ible.     Addison    v.    Berqeron   et    al .    1 
LC.J.  1»7,  S.  C.  1857;  146C  C.  P. 
429.  Where  the  defendant  with  a  plea  of  pay- 
j  ment  filed  also  a  defense  aufonds  en  fait,  and 
I  the  plaintifT  made  motion  that  be   be   held   to 
|<liooa'  between  them,  they    were  held  to  be  not 
[incompatible,  and   the   motion   wa.s   dismissed 
l&irmdt  V.  Ellice,  3  L.C.  J.  137,  S.C.  1,^59  •  laii 

Ice.  P. 

I  430.  Where  the  plaintiff  by  hi.s  declaration 
|«t  up  a  deed  of  sale  by  him  to  the  defendant 
|aadi'"Miplaiiied  of  thedefendanl  for  bavin. r  ^,^^. 
jcroachcd  upon  hi.s  property,  asking  that  be  be 
I  comleiiiued  to  remove  such  encroachment,  and 
I  also  that  lie  be  condemned  to  fill  up  an  e.xcava- 
[tionwliicii  he   hail  made  and  remove  the  trap 
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con trabcto'r?  ^  P'"*^^',  '^S^'*"".  ""'^  are  not 

XL.  Lv  IIvpoTiiECAnv  Action. 

hySh.?tn?U,e T  "''?''■  '■"'•  ^'"^  -^"'"-"^  of  a 
the  L'ro und     if       opposition  was  oontestcl  on 

25:;,it''&5r'"'  "^'''"''^  ~r2i^.cri 

ception  Of  discussion,  notwiulslln't 

p^bSirxsrsfcS 

438.  Plaintiff  broiiglit  a  bvnoibecirv  t  .t; 
against   the  detcndailt  as   theCE^fr 


moveable    hypothecated    bv  a     i     7'      '"'  """ 
■■" r"  ,■"    ■■-:  —  "•ii.  uriuLivf  uie  u-atJ-    a  A,A  ,   I       ".>t'V'"ec<iieu    iiy  a    tliird    iiurtv  for 

door,  and  also  to  lower   the  passage,  so  thi.t  it  ''^ ''"'' ';^ ''''" '»  <''e  brm  of  whici   ,,lai„    !• 

could  be  conveniently  used,  and   iVpay   $2^0     :r.V'''y'^".' '''^' ^'^^•''"■^''ip  l'>^vi,,?h!e    'di^^^ 


Inoi  properly  belong  to  the  plea  must  "be'dis- 
Iniisst^l.  Chajiman  v.  Nimmo.  8  L.C.  J. 42  ir  U 
iLr.lUO;^,  S.  C.  1863;146C.  C.P. 

432.  In  an  action  against  a  wife  separate  as  to 
Iproperly  by  a  grocer  for  necessaries  for  faiuilv 
luse-i/«W,  thatplea.s  of  compen.sation  and  ore- 
Jwiplioii  are  inco'isistent  with  pleas  of  nevei  in- 
■debied.    Elliot  k    Grenier  et  ux.,  I  L.  C  L.  J. 

433  hi  an  action  to  be  re-instated  in  a  church 
[fc" {hanr palroiud)  of  \vh\c\i  the  plainlitnia.j 
Iten  deprived  by  the  Fabrique-yie/-/,  that 
■merewasnocuinulationof  the  petitory  with  the 
lpes*ory,in  alleging,  as  defendants'bad  done 
^intlieire.xception,grounds  which  reltrre.l  .solely 

^^kmlt  et  nl.kDabeau,  2  Q.  l'h.  6,  S,  C. 

m:^^'  ""iP'a'Dtiff  by  his  declaration  (or 

Kin)  alleged  that  the  person   elected    and 
I  I  Dg  the  position  of  mayor  of  M.uitro,.tl  wa 

L  Vrr.°f  '"^^I'-^tio".  .lisqualilied  fron 
jtag^o  electa,  and  was  in  consequence  ille- 
K  amet''l"^\''"  P°f 'io".a".l  alleged  al.-o  y 
K  if""i"""  ^'"^^  "'6  ^'lection  in  ques- 
C?t"f /""'  ^:"'''  for  masons  therein  stated 
£,*'•'«'   "  be  so    declared-Z/.A/o : 


cii'nt. 
l«6l». 


Il'imi 


cr  V 


iide.s 
-  to 

.  -  -■•^  property  is  suffi- 
Umume,  14  L.  C.  J.  58,  S  C 


mum 


Iconcl' 


wception,   that  such   allegati 


lusions  were 


iions  III 


i*«b  the  meaning  of  the  prov.si, 
l«  l-rocedure.  Ikaiidnj  v    JT^.r/l- 

^^■^dtfense  en  fait  and 


■mpatibic  with  c.i.li  „ti 


III! 

.  ,  'er, 

le  provisions  ol  the  Code 

■man,  13  L,C,J. 


an  exception  of 


440  The  plaintiff  in  a  hypothecary  action  i<. 
we  ounded  in  den.anding  ^VrsoniU  coi  de"m- 
mtiun  against  tbe^^e,-.  d^tenleur  unless  he  p?e- 
ers   to  give  up,  &c.     La  Sori4te  de  Comtmt 

IwliT'C^S"'"'^'  -^""'•«**"'  aoL'  C  J. 

XLI.    Iv  I.MPROB.ATIO.V. 

■i-»l.  If  the  party  who  files  an  act,:  or  deed 
wbich  IS  impeached  «„/<,«.  omits  to  declare 
el  1  r  \"  ■''  '"^H  "*'  •»'■"'  ''e  is  not  fore- 
toZ'LlT  r?  '"'■  ^"^^  '""^■^''1'  ^'  admitted 
yWr'p  '"/'"'■''.'''',';  o"  payment  of  costs. 
1818!  '  '^*-'  ^''^'  ^'•^'*'  ^-  "■ 

XLIL  !v-  Im'oiimatiox  hv  rm:  Crown. 

442,  1  w  Tim.tion  was  laid  on  the  part  of  the 
Crown  ,  .  .a,,,.  ,^o  ca.W<s  of  planes^seiz^y!,; 
the  cu-to,„s  od.^ers    for    -.m   infraction  of  the 
revenue  law  to  be  o,....!......,,.!.  the  goods  hav  n" 

been  imported  w,t     ,   t  the  payment  of  duties-^ 
JMd,  that  in  such  im,  information  the  alle.'atiou 


that    the  goals    „nght    to    be    forf,-j;,i.|, 


seized  as  iTavins:  I 


bei 


"g 


without  the  d 


Jeen  imported  into  the  province 


uties  having  been  pai.l,  was  insutfi' 


nio.,!   „„  I  .1    L  .1     '^  Y^^.i  |)«iii,  iru^  iii.iuin- 

cient,  ai^d  that  there  must  bea  suhfltantive  alle- 
gation that  they  were  imported  and  brought  into 


the 
HE 


province  in  violation  of  the  cuatoin3''regul 


III  1 


I   I 


:>)i^ 


I  IJ 
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tione.     The  Solicitor  Omeral  &  Darling  el  al., 
2L.C.R.  20,8.  C.  1861. 

443.  And  held,  aleo,  that  the  omiesion  of  the 
words  "  against  the  form  of  the  statute"  was 
fatal.  lb. 

XLIII.  In  Lessor  and  Lehseb  Cases. 

444.  Where  a  lissee  brings  action  in  eject- 
mept  under  the  statute  18  Vic.  cap.  108,  it  \h  not 
necessary  to  invoke  such  Act  in  the  declaration. 
Brown  v.  Janes,  4  L.  C.  J.  35,  S.  C.  1860;  887 
et  sen.  C.  C.  P. 

445.  There  is  no  incompatibility  between  the 
allegations  of  a  verbal  lease  and  an  account  fur 
lease  and  occupation .  Ilarrower  <k  Wilkie,  1 
L.  C.  L.  J.37,  Q.  B.  1865. 

XLIV.  Is  Maritime  Casks. 

446.  An  allegation  in  a  case  of  damage  by 
collision  pleaded  in  general  terms  the  liisiury  of 
the  ship  proceeded  against  for  some  dny.s  pre- 
vious to  the  collision,  statements  made  liy  the 
mate  and  seanien  of  the  ship  proceeding' with 
respect  to  the  state  of  their  vessel,  tlie  age  of  the 
latter  ship,  variation  between  the  accounts  given 
in  the  protest  and  libel,  and  delsy  in  instituting 
the  proceedings— i/eW,  that  the  previous  history 
of  the  ship  was  admisKible  as  being  usual  and 
convenient.  The  Melloua  inre.,  2  Rev.  de  Leg. 
288,  Q.  B.  1846. 

447.  And  held,  also,  that  such  only  of  the 
statements  as  formed  pari  of  the  res  gesta  were 
admissible.    lb. 

448.  Held,  also,  that  tlie  aw  of  the  ship 
might  be  plea(M  to  account  for  her  loss.    lb. 

449.  And  that,  inasmuch  as  the  prvitest  itself 
was  to  have  been  brought  in,  the  statements 
contained  in  it  need  not  be  pleaded.     lb. 

450.  And  that  it  was  not  neces.«ary  to  allege 
in  the  responsive  allegation  the  delay  apiAanng 
on  the  face  of  the  proceedings,    lb. 

XLV.  In  Opposition. 

451.  Hehl,  on  demurrer,  tliat  a  plea  to  an 
opposition  afin  d'annuler  founded  on  ajiidgnient 
in  separation  of  properly,  which  attacks  the 
validity  of  the  ground  upon  which  such  judg- 
ment is  rendered,  is  bad.  Rduth  v.  Mac/iiire  & 
Maipiirett  al.,  10  L.  C.  R.  206,  S.  C.  1860. 

452.  Several  lots  of  land  were  seized  and  sold 
and  the  moneys  returned  into  court.  Noneoftlie 
lots  being  advertised,  they  being  held  in  free  and 
common  socci.ge,  the  respondent  filed  an  opposi- 
tion and  claimed  on  one  of  the  lots  in  the  n«ual 
way  as  a  liypothecary  creditor.  The  appellant 
had  a  special  mortgage  on  t!ie  lot  in  question, 
but  in  her  opposition  she  did  not  allege  that  the 
lot  was  held  in  free  and  common  soccage.  On 
a  contestation — /filil,  reversing  the  judgment  of 
tlie  court  below,  that  such  an  allegation  was  not 
necessary,  and  that  to  set  aside  the  collocation  of 
the  respondent, \vlio  liad  been  ranked  before  lier, 
it  was  only  necessary  to  allege  the  fact  in  qucn- 
lion,and  notwithstaiiding  such  fact  bad  not  been 
alleged  she  was  entitled  to  Cdsts  of  contestation 
which  had  been  denied  her  in  the  court  below. 
Jirans  &  Boonur,  11  L.  C.  R.  465,  Q.  B.  1861. 
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XLVI.  In  Petitory  Action. 

453.  Where  the  defendant  in  a  petitory  actioji 
pleaded  that  before  the  date  of  the  plainif , 
title  he  had  been  in  possession  of  ifie  lot « 
proprietor  for  more  than  ten  years,  and  settiu 
up  no  title,  the  plea  was  held  to  be  irrwuLl 
and  insufficient  in  law,  as  failing  to  allegel,! 
sufficient  certainty  an  adverse  title  on  liismrt' 
Osffoud  &  Kellam,  10  L.  C.  R.  22,  Q.  Jj.  [s-^ 

454.  And  in  another  petitory  aetion-ftu  I 
that  the  plaintiff  could  not  succeed  ii|x)n  a  titl, 
which  had  not  been  pleaded,  and  which,  con- 
sequently, the  defeniiant  had  had  no  Mpp,,riii„j„" 
of  an.^wering.  Gibson  iV  Wear,  6  L.  C.  J  Ni 
12  L.  C.  R.  98,  Q.  B.  1863.  * 

XLVII.  In  Quo  Warranto. 

455.  The  petition  required  for  the  is«Min''fjfa  I 
writ  o(  iptu  luarranto,  which  sets  f'urtli  i:pii.'ra':, 
the  grounds  of  complaint,  is  siifliciciii,'''.ntlioE;  i 
selling  forth  the  details.    Frascr  k  liutM 
L.  C.R.  289,  Q.  B.  1860. 

XLVIII.  In  Rkvendication". 


W,1J| 


456.  In  an  action  in  revendiciitiuiiil'ilie  Jj.  I 
fendant  be  in  iws.tession  as  a  lessee  oltlie  m 
perty  demanded  he  must  jtlcad  hji  Iwe  k 
e.vception  ililatoire.  Clement  v,  Hamd,  IKw 
deL^g.  506,  K.B.  1817. 

457.  And  where  the  defendant  in  such  action  I 
pleads  by    exceptinn   lemjioyain-    that  he  lie!d 
the  pronerty  demanded  as  gimniiiin,  apMBlf.! 
bv  a  justice  of  the  peace,  and    prav.- thai  tke  I 
plaintitf'K  action    be  distnissed,    ii  i.-j' im'i'iilar.  I 
Pacdud  V.  Beffin,l  Re'-,  dc  Leg.  50T,K.H."hh' I 

•!5H.  Audheld,  also,  that  he  oonhl  onlvstaj  j 
proceedings  luilil    the  person    from   ulio'iii  lis 
derived  authority  to  keep  the  prupcrtv  clainie'i  [ 
is  made  a  partv  to  the  suit,  and  liis  ('.weptioo, 
therefore,  should  be  an  exception  iHhiluirt.  %'■ 

459.  In  an  action  in  reveiidieatiun  the  title  on  I 
which  the  plaintiff  claims  must  lie  .li^liiiclly  I 
stated  in  the  declaration,  and  if  it  !.•(  noi  itisil 
good  cause  of  exception  to  tiie  form,  /'..ii/wl 
v.  Scott, ;{  Rev.  de  Leg.  19.0,  K.H.  Is2(i. 

460.  And  wliere  the  defeiulani  pleaieil  tlutl 
the  plaintiff  diii  not  deinaiul  by  liis  declaralioii  [ 
to  have  the  attachment  in  revemiioation  Je- 
dared  gooil  and  valid,  and  that  the  elfecls  seized  I 
l)e  delivered  up  to  him— //iVi/,  cun(iriiiin»  tlifj 
judgment  of  the  court  below,  to  be  uiiiiert.*,<arv,  | 
as,  by  the  writ,  the  defendant  was  called  upooio  I 
show  cause  why  the  attaclinieiit  slioiild  not  lie  j 
declared  good  and  valid,  wliieli  wa.s  ei)iiivalenl| 
to  a  demand  that  the  ellects  seize.l  liedeliverel  I 
to  the  plaintitt;  and  the  writ  and  decliiratioiitel 
consiilered  as  one.  Jackson  k  Filicmi,\i  LCI] 
60,  Q,B.  1864. 

XLIX.  Ix  RtiviKw. 

4C1,  A  motion  wasmade  by  the  det'eiiilanlti) 
discharge  the  di'Uliere,  because  it  was  nolflwl  I 
ill  the  iiuitioii  for  review  that  tiie  party  appti'- 
ing  was  iiLrgrieved  by  the  jiiils.'ment  olllieoo'irtj 
below— y/c/'/,  that  it  was' not  neees^an  torlfcej 
party  to  t(dl  the  court  that  lie  was  afrjrrieve.l.ilif  I 
fact  of  his  being  aggrieved  heiii!;  siillicifn|lr| 
shown  by  his  a.sking  for  a  revision  oflln'M' 
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N  Petitory  Action. 

re  the  defendant  in  a  petitory  actici 
it  before   the  date  of   llie  plainini',  I 
d  been   in  poseessioi)  of  ifielotai 
for  more  than  ten  years,  ami  Hfttiiu 

the  plea  was  held  to  be  irrpgnia',  I 
ient  in  law,  as  failing  to  allege  w.u, 
Ttainty  an  adverse  title  on  Ijisr,,- 
iTe/tew,  10  L.  C.  R.  22,  Q.  B,  IS59 

in  another  petitory  aciion-fty 
lintitt'oould  not  succocii  ii|K)nat  ' 

not  been  pleaded,  and  which,  con- 
he  defendant  had  had  rinopporiiiiij,,. 
ir.  Gibson  ifc  li'ear,  (J  L  {_',  J  -aL 
98,  Q.  B.  1803.  ■    * 

In  Qio  Warranto. 

petition  required  for  the  iss'iinjofa 
icarranto,  which  sets  forth  jjonerai;, 
of  complaint,   is  siilti(:ieiit,"',vit|ioui  j 
1  the  details.    Fraser  &  Biiten,  11 
i,  Q.  B.  1860.  '"' 

In  Hkvenuicatiox. 

in  action  in  reveiidiciilion  il'ihe  Je. 
in   pos.'.ession  as  a  lessee  of  the  pre  [ 
iided    he   must  plead    lii-i   lea,*e  tr  I 
'Moire.     Clement  \\  HamdAhs 
K.  B.  1817. 

where  the  defendant  in  such  action  | 
exception    Umjiui-ain'    tliui  he  1. . 
'  demanded  us  guardian,  aprMnie,!  I 

■  of  the   peace,  and    pr,i\>  that  tie 
3tion    he  dismissed,   it  is  inet'iilar.  | 
iryiii,l  Re--,  de  U<^.  507,I\.H.' 
he.ld,  also,  that  he  oouhl  only  star  j 

until    the  per-oii    fruiii   »ho'iii  lie 
lority  to  keep  the  prujiorty  olainW  I 
arlv  to  tiie  suit,  and  his  oxception,  j 
ould  be  an  e.xception  dihilnirt,  lb. 
1  action  in  revendieatiun  the  title oa  I 
plaintitl'  claims  must  Ije  .listiiicily  I 
e  declaration,  iind  if  it  is  not  itisi 
)f  exception  to  tiie  form.    PnuUi  \ 
lev.  de  Leg.  19.0,  K.Ii.  Is20. 
where    the  ilefendunl   plcaiiii  tliJl  I 

■  did  not  demand  h\  his  declaration  j 

■  attachment  in  revrmiioalion  Je- 
md  valid,  and  that  theellectsseiloi  I 
up  to  him — llt'ld,  cuntiriMinj  lliel 
the  court  below,  to  he  iiniieeesaiT,  j 
rit,  the  defendiMit  was  calloil  iipODio  j 
ivhy  the  aitaciinieiit  shoiilil  not  lie  [ 
d  and  valid,  which  wa,i  equivalent  [ 
that   the  eltects  seize.l  ho  lieliveitJ  | 

ill',  and  the  writ  ami  ilecliiration  I) 
•  one.  Jackson  k  Filkaii,\3  LC.Ii.  \ 
t. 

RiiviKw. 

lOtion  wa.sniade  by  the  del'eiiJjnH)! 
;■  (li'liher^,  lieciuis'e  it  was  iiotaaieJ  I 
1  for  review  th^U  tlie  party  appeal- j' 
ieved  by  the  juils-'iiient  ol  iheoO'irt  j 
,  that  it  wa.s' not  lU'ces.'iiry  lor  lli«  j 
the  court  that  he  was  apgrieve.l.llif  j 
heiiifr  agj;rieved  heiii^'  siiHicioiitlrJ 
s  asking  for  a  revision  oftheiuJj-P 


m 
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plea  ir^ien  ir,,  n 

!  another  luris,), •„,,„_      'V"'"'''d  u',  ut,.  f.j,.,  ^^^^^^ 


I  mem.    Harte  r.  Alie  &  //„,.*   1  r    ^  ,     , 

|,S.C,R.  18fi5.  ^^a>t,l  L.  C.  L.  J.  fij, 

L,  Ibri-gclarities  in 

\m,ll,  ;^  Rev.  de  Les.  m  K   u   t.'j    ^^chani- 1 

!w:UVhereaparty  kn^w'nfnf  ,    ■      , 
linlhe  proceeding  before  UeloweV'*'" ''*''"' ^«  ' 
lo.,r.^e  them  there,  but    urged     '..u''"."  '"''''^1 
,fo«rt  i;f  Appeal  and  ^..cceedfd  tl  er^l^f/r/'  ."'«  ( 
Hvnil,  not  be  allowed  the  cos  rr^Tl  ^''' """ 
hjhicA'imbal,  15  L.    C.  R    138  n 'W''"'- 


P?'a;^?£;';:''-M  not 


--■r  urce.SHHy  for- 

/'«   pweniptory   but 
^  «y  p,ocee,Tings  i"^ 


U.  Joi.vT  Pi,f:A.s. 

I  «4.  If  the  legal  interest  of  several    . 
Itoarepa.tie,  to  a  contract  be  ioinMi  ^"'°"* 
|)ini"ai,  action  wl,i,;i,  in  for.     1  "'•^'  '""■"' 

y.-"../M-.  Lees;  2  Rev.    e  I  „"   v>-/V""'''"''^"- 

^tlieforni  and  an  e.xeention  ,,p".     '**"  *'^'^«'ption 

[pW«l  atone  andtfe  same';?^"'"",'^"""^"  ' 

Mi-  Pa<juin  efaLil  C  R  Ts\    !'''"  * 

J««.  And  in   another    case-zf/ / ^' .^ '  '"^l- 

IfaclVeneral  issue  is  incoTunJIn     ''  /''"^   ""' 

iFrernptory  excepti'o'ira  ,'^.i  Sl"th  '  "'?''"' 
1faproini,<sorv  no'i  or  the   i   ^  '  '«■ 'oaknig 

hlle,^npaVn,e,^.?l    ';„f  "'V.d^'iy-'.^^ 
jM^olsucTi  plea  of  excentinn  .    '    "''  """  ^"ega- 

t«We,otherw,se no ^;'4 oan  .7°' '•'f  ■^■''''•''>- 

h'-  r»o  delendants  c-^nnnf  P      '  '^-  ^-  '^^L 

|f'"'>  lile-i  by  them  |ohU  v    I '7''"''"'  '» 

|"«.v  applicable  to  0.^0^  T  .1  «a'>^esof 

mBmli,^  Lower  Canal     '  /]""'"•      '^'<e 

.in.  C.  /275,  S.  C   187?  ''•  ^^'^^oHald  et 

|UI.  Joint  an-d  Several. 

W'  In  an  action  ar-ainsf  »™« 
|"aci  alleged  to  be  joC  '„d^^.  P"'""^'  O"  « 
V.onthecontrar  °  L?if  il  '"T"''  *''''' 
J«U"'i  the  declaration  conta  n  nf  T.'"''' '""'  "O' 
I'l'lg'nwit  can  be  .'iven  I„!  "'?',''^'" counts, 
|»iaii(,,   Sou^  «L  /S'*L""  either  of  the 


^■;vice  cann;;;-^:°'^«;  without  >^  r^UnZ 

f  •""ions  i„  ,i„  t  .'^  t,?'''""'  °^«"Pv  dTt  ere  t 

l^,^;^acr,onconch;:;^/^;';;'-f''al^,oug";;^ 

bile   the  second  .■onrM,      ■"''"'"'  'i^^'tation. 

-^on^ti:i,:?-;-^'^v;.w..„.,„,,, 

fton,thedayof,|,eretu;,r°j,,'''^-^''andnot 

fover  the  ItSle'c.ii^^S-^-l'ich   does  not 
tamed      Milk,.  H    t.fZT  'uT'  ^'"  "'«i'^ 

I^V^.  Lost. 


fin.-WM,=.vr,.vCo.vPoa.viTvwiTn. 

T'^.^  action  had  been  .mi,.;  P"""^'  ■"'«"«". 

F''"' the  (iiie.iition  i,„  I  ,  "ot  be  dis- 
fc-li".',  an!iaM?,,''?;"°' been  raised  by 
rV'«  r'giit  Of   tb'p  ^^^"'""'  '"*'J  «'»'H 

f^'^"«^4..,^L!'^.!J--,;|;^;^^; 

r'  ^'TISPEXDR.vcE. 


«'-.£'  ,;"-Mhede.ndant,.fc> 
''°"'  "•hieh  bad  Ten  lo  fn  f^"';"'Ptorv  exce  - 
^«ect  and  that,  in  e  au't"  i"  ^^T-'"'  "'«  ^^^^ 
fnitted  to  proceed  to  tnl  '  i"  P'amt.fl  be  per- 
^««;'-"  rai.se',,  and  perfSdt'  .l"'-"'"""  «"»''* 
an    the  staten.ent  of  tacl     If  ?  ^""''^•'*'  '■^■^"<^ 

LVI   MlNOIlITV. 
^-*'n.    MlS.VOMEli. 

^  jy'S. -J,  ;i:r;::;;;7~t  Repleaded   bve.. 


,  ''a>!t  and  not  to  the  court   u"'''  '°  """  ''efen^ 

{jj^n,,,i^,nghtof's  u;;i^'i;f''>-!'eJ)^ 

^WKan^llhr"  '""■''   be-between'tr|p"""^'  ''''^''''^''' ''>'''«ton  tliJeo^^^^^      ''\"°'   ^"ff?- 

"^■"1  to  be  i.nperfec     , ,.;    i  '  ^'"''''  ""'  ''''clar.- 
a.Knhecour,'ca,Sproce;:,.'^r''--''    von). 


PS''l«ic!:^''°^'^'^-^^-.  the! 
b"i^'.a"'l";;"'5^*'  between',; 
fr  ""'only  as  to, he H     ^''°"  "'"'"t  be 

fc.^^^aintan     '''V«,r'^''''''^^an,o 
I        ^'""^  "^-^-'c/e«ce  is  tfc  proper 


mercanno,  b 'pleXTbvtv' ^'^'^'''  "''■"  ""•^m*- 


m 


si! 
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LVIII.  Nok-Paymknt  of  Costs. 

4M3.  That  coflts  due  on  a  former  action  are 
not  paid  cannot  le  pleaded  by  exception,  but  a 
motion  to  stay  proceedings  will  be  allowed,  if  it 
appear  that  the  forn>er  action  was  Ibr  the  same 
cant-e,  and  wan  heard  upon  the  merits.  Vhartitr 
V.  Xci^u-n,  3  Rev.  de  Leg   70,  K.  R   1821. 

4*^4.  Non-payment  of  costB  in  a  former  action 
caniiiit  hn  the  subject  of  a  dilatory  or  peremp- 
tory exopption.  Hiibichaud  v.  Fratur,  3  Rev.  de 
Leg.  71,  K.  B.  1H17. 

IjIX.  Notice  of  Action. 

4f.5.  Where  a  statute  requires  notice  of  action 
^  be  given  to  defendant  before  i.^siiini;  the  writ, 
it  is  not  necessary  to  allege  in  the  dcclnnition 
*h  It  Miich  tjdtice  has  been  given.  Simard  \ . 
Little,  i  LA).  R.  193,  S.  C.  1854. 

4Kt).  And  in  another  c&oe—Held,  that  such 
notice  need  not  be  recited  in  full  knj^th  in  the 
<leclarat,ion  Dawes  v.  McGuire,'l  L.  C.  R.  347, 
.  S.  C.  1H54. 

LX.  Nn.i.iTY  OF  Deki), 

487.    If  iui  action  beinstituted  ■\\.-i\  :'.  iiot:irlal 

.  deed    fraud,  and  the  concefpient  nullity  of  the 

■  deed  caiiiiut   be  pleaded  bv   exception,   but  an 

^incidental  demand  in  reKCfssion  must   be  tiled. 

JBrmUn/  v.  Blake,  I  Rev.  de  Le>r.  f.l)5,  K.  H.  X'^Vl. 

AW.  In  an  action  to  recover  tlieanumnt  ol'sui 

cOl'ligatien   executed  by  defendunl,  to  which  he 

[jjeaded  that  at  the  time  it   was  entered  into  he 

'wsjkf,    of  un.sound    mind — lltld,     reveisiiig    tin 


judftment  of  the  court  below,  that  such  cause  of 

nullity  could   be  pleaded  at  any  time  by  ex(^ep- 

'"      ml  'hat  neither  an  incidental  ^leInalld  nor 

action    was    necessary  for  that    purmsc, 

;-  V.  IJelesdermtrs,  2  L  ('.  R.  325,   0.  H 


tiou;  and  'hat  neither  an  incidentrti  ^leInallll  nor 

direut 

Halcrv 

d852 


.TLXI.  Nl'I-LlTY   OF    Reti'rx. 

-483.  A  sherirt"s  return  is  an  authentic  net, 
stiid  cainiot  be  impeached  without  an  inscription 
■fit  faux  and  an  incidental  demand  in  rescission 
founded  on  atlidavit.  lioulaugcr  &  Holmes,  3 
ii^'v.  de  Ug.  198,  K.  K.  1818. 

LXII.  Nui.iJTY  OF  Title. 

490.  A  defendant  may  by  exception  invoke 
tlie  nullity  of  tthe  title  set  up  by  the  advei-ie 
nartv  without  p  Jceediiig  directly  by  action  on 
jncidental  demand  to  rescind  .ttich  title.  Ttie 
Principal  (itficers  of  Artillery  &  Taylor  et  al., 
1  L.  C.  U.  481,  Q.  B,  1851. 

J.XIII.  1'aymknt. 

191.  A  pleaof  payments  alleged  to  have  been 

iiiid'  iitdirterenl  periods  whichdoes  not  shew  the 

.dn,t,'B  ;ind   aniounts  of   such   payments  is  bail, 

,:«,.)     ill  be  dismissed  on  demiirier.     Leg  Panie.t 

Jill  .:.  URPS    Ursulines  de  Quebec  v.  Perry,   10 

L  C.    '    i:<4,  S-  C.  18G0. 

4!)i  V  plea  of  payment  or  compensation  bv 
oonti  '.  accotint  is  a  sulticient  admission  of  the 

Elttihi ill's    demand.     Thayer    k     Wilscam,    9 
,.  C.  J.  1,Q.  13.  1861, 
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493.  But  a  plea  of  prescription  alleging  mi.  j 
ment,  and  accompaaied  by  a  d^enneenfnt,^] 
not  an  admission  of  the  plaintitt  s  demand.  Iti 

494.  P.»yment  and  tender  must  be  pleaded  bt 
way  of  perpetual  peremptory  exception,  Forbul 
et  al.  &  Atkinson,  P.  R.  40,  K.  B.  1810 ;  136  w 
3,  C.  C.  P.  '^1 

liXIV.  Pleas  to  the  Merits. 

495.  A  demurrer  is  a  plea  to  the  meni.  I 
Normand  v.  Hiwt,  9  L.  C.  R.  405,  S.  C.  1853,  I 

49t).  Where  defendant  after  beinj;  forecloseiil 
was  allowed  on  affidavit  to  file  a  plea  to  the  m-  i 
its  on  paymentof  costs— /W'/,  thatapleadeDv,! 
ing  the  Iraud  and  d^confiture  m  up  bytSfl 
plaintiff  would  be  deemed  a  plea  to  the  merii"  f 
Leemiuq  et  al.  v.  Robertson,  11  L.  C  R  MM 
S.C.I  861.  •' 

LXV.  Prescuiption. 

497.  Where  on  the  face  of  the  pleading!] 
appears  that  a  note  of  hand  is  of  more  tbl 
five  years'  standing,  and  prescription  ippieadeiij 
the  court,  on  oath  made  liy  the  defendaiil, mill 
dismiss  the  action.*  Benton  v.  i7«/a,  3 E«r  I 
deLeg.  3«,  K.  B.  1812.  I 

498.  Whereto  an  action  for  seaman's  wajal 
the  defendant  pleaded  prescription,  under ikJ 
127th  Art.  of  the  Coutume  de  Pari.-— //«M, ^1 
such  plea  was  insufticiciit  as  not  coiitairiiig«ii| 
afHrmation  of  payment  or  otler  id'  payratniJ 
Barbeaii  V.  Grant,  A  L,  C.  J.  297,  8.  L'"lSti(l| 
2267  C.  C 

499.  A  plea  of  prescription  aiicgmg  pavme.'.:! 
and  accompanied  by  a  defense  en  /ai/'if  jol 
admission  of  the  plaintitfs  <ieiiiaiid.  rtaffT 
k  Wilscam,  9  L.  C,  J.  1,  Q.  B.  b'^til, 

500.  In   an  action  for   attorncv's  ffes-fftM 
liiat    where  the  defendant  pleaded  prfSCripiBnJ 
that  the   plea  wonkl  be  disinisK'J  on  JemurmJ 
unless  the    party    also  paid    and  ti'ndereJ  I 
oath,    L'liss  V.  Gunn,   11  L.  C.  It  i;5,S.C| 
1H61. 

501.  Where  to  establisha  plea  of  prescriplioJ 
the  possession  ot  predece'^sors  is  necessarira 
invoked,  the  names  of  such  predece,«sors  null 
lie  duly  set  forth  in  the  pleadings.  Sammii 
Tai/lor  et  al.  k  Iluyhes  et  ai,  13  L.  CRIof] 
S.  C.  1862. 

502.  A  plea  of  prescription  is  not  necessaii!)! 
brought  before  everv  other  plea  or  olliere.ww 
tion.  Beauilry  v.  hrdiiillei  et  vir.,  U  L.  CT 
50,  S.  C.  1866";  136  C.  C.  P. 

5li3.  Pleas  of  prescription  cannot  bepie»l« 


by  demurrer  but  by  iiercinptory  e,\ceptioti.f«| 
oner  v.  Bdlanyer,  4  U. 


.sec.  3,  C.  C.  P. 


38,'^,'S.  C.  I.S(2|  ijij 


LXVl.  Puis  hauhkix  Coxtintanxe. 

504,  While  an  .iction  on  a  bill  of  e.vcliad 
was  pending,  the  plaintiff  receivi'il  fronilbeM 
riipt  estate  of  the  acceptor  of  tlie  bill  a  pjnw 
of  the  sum  demanded  liy  the  action.  l'lieJ*"t 
ant  thereupon  tiled  a  pnieceding, called ainiwj 
vention,  and  the  plaintifli  alter  filing  a  rein 


*  Under  the  Code  a  debt  proscribed  Is  aW"'.'' [,'J 
tingiiiHlicil,  Hnd  no  action  cmii  |]emaintalne(1iinii»"T 
tlie  doliiy  tor  iirescrlptloii  tiiis  expired,   »"  I-  '•■ 
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a  plea  of  prescription  alleging  mi. 
iccompaaied  by  a  dtfenne  en /ail,  1 1 
saion  of  the  plaintitt''8  demand.  H,  I 
nent  and  tender  must  be  pleaded  k 
letnal  peremptory  exception.  Forhiil 
inaon,  P.  R.  40,  R.  B.  laiO ;  136, « 


I,EA3  TO  THE  MERITS. 

eniurrer  is  a  plea  to  the  meriii  I 
.  HuoU9  L.  C.  R.  405,  S.  C.  1853.  ■ 
ire  defendant  after  being  foreclo«ed| 
I  on  afiidavit  to  file  a  plea  to  the  iwr.  I 
entof  costs— Held,  that  a  pleadein.l 
,ud  and  diconflture  tet  up  byiSil 
iild  be  deemed  a  plea  to  the  nierii!  I 
al.  V.  Robertson,  11  L.  C.  R.ffll 


lESCniPTION. 

're  on  the  face  of  the  [deadingf  iil 

it  a   note  of  hand  is  uf  more  tliail 

itanding,  and  pre.«crii)tioii  ifpieadniif 

m  oath    made  Liy  the  ilefeniianl,«ill 

action.*     Bentun  w  Stijks.ihA 

K.  B.  1812.  I 

^re  to  an  action  for  seaman's  wajal 

mt  pleaded   prescription,  under  ittl 

jf  the  Coutunie  de  Paris— //eM.tlml 

mf  incuthcient  as  not  coniairiiigml 

of    payment   or  otliT  of  pavmfnl.l 

Granf,  4  L.    C.  J.  21)7,  S.  CM;| 

lea  of  prescription  alleging  paviwii 
panied  by  a  (Ufeiixt  en  fini\"s§ 
of  the  plaintilfs  denmnil.  TkwJ 
,  UL.  C.  J.  1,  tj.  a  L-^til. 
jn  action  for  atloriicy's  fees-fi 
■  the  liefondant  ploaded  prescriptM,! 
va  would  be  disiiiisscJ  on  demumJ 
party  also  paid  un:i  tendereJ  fi{ 
.V  V.  Gunn,   11  L.  C.  R.  llo.S.fl 

ere  to  establish  a  pli'a  of  prescriptioi 
<ion  ot  predece'^sors  is  necessanW 
le  names  of  snch  predececws  nigil 
forth  in  the  pleadings.  SammmW 
\l.  &  Iluy/ies  tt  ai,^l3  L.  CRIJU 

lea  of  pre.icription  is  not  necessaiii 
fore  everv  <  it  her  plea  or  other  e.icfpj 
H(ln/  V.  hrtiuilht el  vir.,  11 1..  CT 
m\  13G  C.  C.  V. 
IS  of  prescription  cannot  bepieiW 
T  but  liv  percniptorv  c.weplion.ftiij 
anyer,   4  R.  L.  liHS/S.  C.  Wl;  i3ii| 

:.  P. 

*UIS    ri.\ItUKIX  CoXTlNTAN'CE, 

ile  an  action  on  a  hill  of  e.vetoiia 
g,  the  plaintilf  recfivnl  fronilhelaaj 
of  the  acceptor  of  the  biliapjnw 
demanded  by  the  action.  IlitJeleii'l| 
xm  tiled  a  pnicfediii>r,caiiedaii  J«i 
d  the  plaintilt;  iilW' tiling  a  reira 

he  Code  a  debt  proscribed  is  aW"'.*',',!! 
iiid  no  action  Ciin  lieinaintaliiwlon'"'^ 
•  iirescriptloii  liaa  expired,   ^i  >-  '■■ 
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■for  the  amount  received,  moved  to  reject  the 
liBlfrTenlion  on  the  ground  that  the  proceeding 
IfMHOtan  intervention  but  simplv  an  applica- 
IliOBioreplead— .ffe/i,  that  there  was  no  matter 
Ifor  intervention,  but  for  a  Huppjementary  plea 
iliich  :n  England  is  known  as  a  plea  pui.i  dar- 
\nwmiiimance.  Lyman  v.  Perkiim  &  Perkins 
IjLC.  K  .-.04,  S.  C.  1852.  ' 

505.  While  an  action  for  tithes  waw  proceed- 
ingatenquete  the  plaintiff  filed  a.s  cxhiiiit  lijs 
Ictrtificate  of  appointment  from  the  bishop,  and 
lilif  defendant,  taking  advantage  of  the  informa- 
lionhe  had  gained  tliereby,  and  without  leave  of 
Jilie court,  filed  a  plea  puis  darrein  rontinuence 
|»iiichw8s,  on  motion  of  the  plaintiH,  rejected 
Iftoin  the  record,  and  the  judgment  rejecting  it 
Iwissubeequently  confirmed  in  review.  DuhmiH 
Y?mu(l,  17  L.  C.  R.  17?,  S.  C.  R.  1866. 

UVII.  REJECTION   OF. 

_  506.  A  plea  cannot   be  rejected  on    motion 
Ibecsuse  it  contains  matters  foreign  to  those  in 
■litigation.    Guevremont  v.    Wilbrenner,  6  R  1 
ll2,S.C.  1870. 

I  501.  A  pleading  that  is  good  in  part  and  bad 
liapartshould  be  rejected  on  demurrer.  Miller 
li.  Bourgeois  &  Hollcmd,  17  L.  C.  J.  1588  C 

IXVIII.  RErLEADER,  See  De  Novo. 

.  ....  When  the  issue  is  material  or  informal 
Jllie  court  will    order  a  repleader.     Forbes   v 
■ilWiuon,  3  Rev.  de  Leg.  200,  K.  fi.  1810. 
I  509,  A  repleader  may  be  ordered  at  the  trial 
liftbeissue  taken  is  there  found  to  be  materia] 
\Ti>cdU  V.  Foucher,i  Rev.  de  L6b.  200   K    R 

510,  Where  the  defendant  to  an  action  on  a 
.1  pleaded  the  want  of  stamps  as  required 
7la»,8nd  the  plaintiff  was  allowed  to  affix 
tiiDMOn  payment  of  costs,   it  was  allowed  to 

lllie  ifefendant  to  plead  de  novo.    I,e?nesurier  v 

taie,  4,55,  S.  G.  1871. 


98(r 


514 

perio( 


I  iXX.  Spkoial  Replication. 

^i!!tW»VP*^'H  '■?''<=««'''"  tl>e  plaintiff  ad- 
[^    /"  «-  >ich  the  exception  sets  forth,  he 

Cnt  Pr     .'*'''"■'*  ^^  P'^'^''''^  affirmatively 

LXXI.  SlJIULTANEOUS. 

J^SLtelleT?  f'°''""  corporations  or 
iS^f Iril  i  \  i''^"'**"^  »'^y  "et  up  against 
I    at,"  ''*''^'"'a'«ry  exception  and  at 

|.C,ST  ^""^"^  '■  <^'-«y'  15  L.  d.J.  255, 
1 1-iffl.  Tender,  ,«ePAY„gj,,j 

>.oitemS'!M'n°'^^'--''^''''''^ 
Pvde^eg    /7t^^j^'«^'A«-v.^.,e;,„.3 


PLEADING. 

Hftornialorilvby   ; U^n    ''""'i""''  ''^   '''•''"^^J' 
'•'"■'•'•.     Uncnj  7'^tZZ    "  P^I'^'xpMre  tempts 

''-^>;iV.    UNNECE.SSARV. 

P'-i^d' th:';,::?|J^;;, -,*--?'■  the  de^ndant. 
""  ""■i''"i>ti<l  denmrHll^      "'•'"""'•""'  «'«'' 
^'>•o^.nd,   viz,  ot  ttl     K         ''""•9''  ''"  ""'  ««"'« 

'"cidental  demand  uasli?,  '"^^■''«PP"on,  The- 
'^»y  l)Io«d,u,.,  eac^  '^'  ■^««','"'  a»  mmeccH- 
cost..'  l>n.sauuTsCi\^''-'''^  ""•'■••  «*"' 
Log.  392,  K.  B.  lait;  "^  ' '-'""''"'  •'  '^'v-  dt- 

LXXV.  Use  OF  Figures  ,K. 

".ai5cd^waT;.i;,^l:f  f,^'!""-  tl'e  an.onnt  Je- 
an exception  to'  he  L  "^'TiT'''''''''  l'"^' 
action  b'e  dis.nU  ,„n  suoh'e"'''  "'  "'"'  ''"^ 
"Ot  applicable,  ye -Wv/^  •'''^'P  ','''!'  "'""«'» 
493,S:(C.  1861  ^'oisson,  U  L.  C,   R, 

LXXVI.  Usuar. 

on'in    oTlitatlircoitl't^i^'n''^  toan  actio.,, 
land,  that   thp   w  .^''""^*cted  m  London,   En- 

""iiry  outrht  to  hp  1.     '^"8'and  m  relation   to- 

a^.v^/'Ai}liri'£.c:^'';V^^B^;T,,,'^-^^' 

LXXVII.  Variance  ly,  when  Fatal. 
deo'irre7uS  as  a"°ioinf '"^  *"'!  .P™'"««  ^^- 

de  Leg.  m,K.  B   S'  ''  ^'""'"^  ''  "'■'  ■'  ^'^■ 

when    flw.    I  Plaii'tiff,  an  abso  ute  leeacv 

L-  C.  J.  I,  S.'c;is57S?c^p"^^"""'-'    ' 

>e.fdiLl''e,,mf.''uo7it?e1"'',.P'T    ^'-^  ^''«  ''-- 

Ither/'rT^       V^VS^ 
thepow:erTa,ISe:,;af;:h,aZf,:|r'''''^ 

copjutner..  and  although  tile  tili'^^t^,;   f^ 

u.fli.^SoX:;r:l'rd{iSh;iif;i;!;/^i- 

oU^iHied     but  in  which  the  name  of  o  e  o  {hem 
a;  ,^vnt.en  "  Brockmon  "  insteud  of  "  bS' 
mon      (he  variance  was  held  not  to  be  material' 
and    he  action  was  dismissed.    RedpathttT 
52';'   t!""  '*  "'•'  ^  f-  C.  R.  408,  sf  C   1852 
^il.    Ihe  payees  ofaprom.s,=orv  note declai'sd. 
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PLEDGE. 


•OH  it  OR  payable  to  theirorderand,  in  an  affidavit 
for  attafhtneni,  alleged  it  to  be  payable  to  them- 
N<lwK  On  a  motion  by  the  defendant  to  quaah 
•tlic  writ  tifHttachiiient— //eW,  ibat  this  wan  not 
■  a  iimteijai  variance  ho  as  to  deptrov  the  action. 
■SKarplei/  et  al.  v.  Jiosa,  17  L.  C."R.  39,  S.  C. 
1867 

S2;<.  In  cases  of  simple  contract  whnre  there 
is  no  written  agreement,  u  vanauce  bftwoen  the 
pleaiiiiig  and  tiie  proof  is  not  filial,  it  is  sutlicient 
that  the  substance  of  the  niiitter  in  isme  be 
|irov<'d.  Guerin  v.  Mathe,  15  L.  C.  J.  :'03, 
S.  C.  R.  1871  ;  320  C.  C,  P. 

LXXVIir.  WuvER  OF. 

524.  The  plaintiff  after  plea  replied  by  general 
answer  and  replication,  and  the  ca^e'  was  in- 
;scribed  for  enquete  by  consent  of  the  parties — 
Held,  that  the  defendant  had  thereby  waived 
the  necessity  of  a  replication  to  tiie  general 
answer  of  plaintiff.  Greenshield  et  al.  v.  Gem- 
ihier,  2  L.  C.  J .  288,  S.  C.  1868. 

LXXXI.  Want  of  Status  in  Plaintiff  or 
Drfknuant. 

525.  That  the  plaintiff  if  an  alien  must  be 
pleaded  bv  peremptory  temporary  exception. 
BeUiH''hur.tt  v.  Lee,  3  Rev.  de  Leg.  197,  K.B. 

J«i;i. 

LXXXII.  When  Admissable. 

526.  The  plaintiffs,  husband  and  wife,  were 
married  in  tlie  State  of  New  York  without  a 
■contract  of  marriage,  and  iminediaiely  returned 
to  Lower  Canada,  where  they  resided  and  where 
they  were  a^ain  married,  but,  with  a  contract  of 
marriage,  stipulating  separation  of  property  be- 
tween them— //«W,  on  an  action  by  tiie  wile,  as 
..separate  as  to  property,  against  her" former  tutor, 
(that  the  latter  had  a'right  as  a  creditor  of  the 
/liusband  to  plead  the  nullitj-  of  the  contract  of 
■marriage  so  e.xecuted  between  the  parties  in 
.fljower  (.'iuiada,  and  tliat,  notwithstanding  that 
Jie  liinihelf  was  a  parly  thereto.  Languedoc  et 
ux.  Ji,  Ltirioletie,  1  L.  C.  J.  240,  S.  C.  1857 
A  H  L.  V.  R.  257.  Q.  B.  1858. 

627.  And  held,  also,  that  the  parties  them- 
selves Could  not  plead  the  nullity  o(  the  first 
marriage  in  order  to  establisli  the"validity  of  the 
second.     I  b. 


PLEDGE. 

I.  Effect  of,  528. 

IF.  pRivii.KOK  OF  Pledgee,  529. 

III.  UuiiiT  OF,  5.30. 

IV.  KiGHT.s  OF  Pledgee,  531 ,  .533. 

I.  Kffect  of. 

H'lh.  A  particular  pledge  given  bv  a  debtor 
to  liis  creditors  as  security  for  the  debt  does  not 
deprive  the  latter  of  hi.s  privilege  on  the  other 
moveables  of  tlie  debtor,  if  he  have  anv.  'I'er- 
rmix  v.  Gareau  et  a/.,  10  L.  C.  J.  203,  C.  C. 
1866. 


PLEDGE.  955 

n,  Pkivileob  or  Pledgee. 

629.  Where  an  agent  to  whom  goodi,  y 
iK^en  entrusted  pledged  tiiein  to  a  lliinl  Mrlv 
tor  advances,  ami  an  attachment  in  rfveniliu. 
tion  was  sued  out  to  recover  the  goods  iVom  ,1,^ 
(Kissfssion  of  such  third  party— //,/,7,  Moulin,,. 
ing  tlie  judgment  of  the  court  below,  thai  \\> 
proprietor  could  not  claim  the  goods  while  iliev 
were  in  the  iiaiids  of  another  for  aJvances 
made,  and  that  the  lien  of  the  plcd^-ce  was  aiii 
against  the  owner  under  10  k\\  Vic,  up  l(i 
sec.  4,  when  made  for  the  pleilgor's  private  pur. 
Jl0^es  or  to  carry  out  a  contract  between  tkf 
pledgor  and  the  pledgee,  althouirli  the  Mm 
knew  that  the  ownership  was  not  in  the  njedw 
at  least  wliere  the  pleifgee  hail  no  notiw  fr",,' 
tiie  owner,  that  the  pledgor  bad  no  aiulmriit 
to  pledge.  Johnson  et  al.  A  Lamn;  (i  L.  C.  I 
77,  K.  B.,  ii,  Clark  v.  Lonier  A  Clark  et  ai  l 
L.  ('.  J.  30,  S.  C.  1861  i  1731),  171S  i 
C.  C. 

IIL  Right  or. 

530.  Where   the   plaintiff   had    pledge.l  tii  I 
watch  to  Ilia  brother-in-law  fur  the  repavinw 
(.f  a  loan  of  forty  dollars,  and  allerwar.lf  Wliip 
that  such  a  pledge  was  null,  inasmiich  as  b  | 
brother-in-law  was  not  a  licen.^cil   pawiibrukfr, 
and   sought   to    revendicate  the  waich-M  1 
that  such  a  contract  was  not  proliihileJ  bv  lt( 
Pawnbroker's  Act  which  applied  onlv  to'iiios*  | 
persons  who   made  a  business  of  pawnhrokins, 
Lavioletle  v.  Duverger,  3  R.  L.  144,  S.  C.  Isli 

IV.  Rights  OF  Pledgee. 

531.  Where  a  parly  who  had  fulvaiiced  fid! 
on  a  piano  proved  to'be  worth  $:m,  the  perM 
pledging  having  only  the  use  ofthe  piaiiual  so 
much  per  month— //«/</,  that  the  piano  havinj 
been  sold  by    the  pledgee  without  piihhc  noticf  I 
or  advertisement  that  no  propertv  in  the  piano  I 
was  transferred  by  the  sale,  ami  theowiRTliaJjj 
right  to  revendicate  it.     Xordheimer  v.  Frm, 

1  L.  C.  L.J.  92,  S.  C.  1865. 

632.  Action   was  brought   against  the  ilefeii' 
dant    to  restore  to  the  pliiinlilla  timber  liceii.'e 
which  had  been  deposited  with  the  defendant 8; 
security    for  moneys  due  to  the  Crown  aiiJIufI 
groiin(l      t-ent,      which      had     been     paid  cr| 
tendered,   and  the  defendant  (.leailed  the  plaJD' 
tiff  liad    since  become  indebleil  to  him  lor  a  I 
further  amount  of  money,    ami  that  lieliailaj 
right  to  retain  the  pledge  iinlii  the  further deh  I 
was  paid.     Tlie  plea  of  tlie  deli'inlant  wai^  kM\ 
to  be   good    in  law,  and  niiiiiilaineii  willi  cost. 
MiDonald  v.  Hall  et  «/  ,17   L.  C.  R,  Mi,  S.  C  , 
1867;  1975  C.  C. 


No  uerson  shall  exereise  tin'  tr.iilo  of  ,1  famiiipto  I 
in  this  provliiee  wittioul  a  lici'iiBe,  and  every  p»»ii-j 
broker  coiitruveiiiiij;  t  hit*  section  lihall  incur  a  pi'iialljot  i 
two  Iniiulred  doil.-'ra  for  everv  pietiye  le,-  hike?  111;^;-:, 
such  licenne.  yy4  \"i«.,  cap.  2,8'ec.  Cil,  Kverypewnrii  | 
receives  or  takes,  by  way  of  pawn,  pleJge  or  eiciuuigti  j 
any  goods  for  the  repayinont  of  money  lent  llieirtn.  I 
otherwise  than  in  the  lii'ilinarv  hnHuessnf  liaiikiiig*'! 
the  usual  course  jf  eoinnicrcia'l  dealincn  bcliveen  mn- f 
cliHiitH  or  trii.ler?.  ?hall  l)edecnietl  a  pan nbroker mW  | 
the  luenuiiig  of  this  .Vet  Q  34  Vic  ,  caji. '.',  sec.  ill 


PLEDGE. 

COS  or  Pledgee. 


9(5 


•  an  agent  to  whom  cooilk  y 
(1  plcdjjfd  tlif'in  to  a  tliird  parlr 

anil  an  uttaclitnent  in  rMvcndnj. 

out  ti)  rocover  tlic  jrijols  from  ii,, 
Huch  iliini  party—//,,./,;,  eonfi,,,,. 
nciit  of  the  court  kiflow,  thai  li. 
lid  nut  claim  the  guoilH  whiln|,ev 
liands  of  another  fur  aJvanw 
*t  the  hen  of  the  [jU'ilsroe  «a«  M 
wiier  under  10  Jk;  II  Vic.,CHp,  l(i 
nade  for  tlie  pleilgor'.*  privattpr 
Karry  out  a  contract  lictweeii  ilij 
the  pied^iee,  ahhuuirli  the  pltiU 
;  ownersliip  was  not  in  the  pleiljjir, 
re  the  pledjree  had  no  iiotite  tm 
hat  the  pledrror  huil  uu  autlmrilr 
o/inson  et  ul.  Jt  Luiin-r,  (J  L.  I,  I 
;  Clnrk  v.  Lamer  k  ('lurk  et  ui  l 
S.   C.  1861  i   1731),  17.18  i  1?' 


or. 

i  the  plaintiff'  had  ple.jgeii  hji  I 
brother-in-law  for  the  repaviim: 
jrty  dollar.H,  and  alierwanl?  Wiuf 
pledge  waH  null,  iniiMimcL  as  k  | 
!  was  nut  a  hcenscd  pawnbruker, 
to  revendicate  the  waicli— ft/i 
;ontract  was  not  prohibited  by  iht 
I  Act  whicli  applicl  onh-  to'tiioii  | 
made  a  busi^e^'H  of  pawnbrol<ing. 
Duverger,  3  K.  L.  .(44,  S.  C.  Isii 

I  OF  PLEUGKK. 

'  a  party  who  iiad  a,ivaiic«i  |2M  I 
oved  to  be  worth  .*,')()(),  the  ptrM  I 
ina  only  the  use  of  tlie  pianual  so  I 
•nth — iidd,  that  llie  piano  havinH 
the  pltd^'ee  witlmut  piihlJc  noti«  [ 
lent  that  no  properly  in  the  piano  I 
hI  by  tiie  Hale,  ami  the  oHner  liaiii  | 
idicaie  it.  Xordheimer  v.  Frm,\ 
1)2,  S.  C  18(15. 

1  was  broiijiht  airainst  the  ilef«. 
re  to  the  pluintill'a  tiiiiher  liceiiie  j 
pn  deposited  with  the  ilcfeiiiiantS! 
moneys  due  to  the  Cruwn  aiKilutl 
;,      which      had    (leeii     paiii  orl 
I  the  defendant  pleaili'il  the  piai 
e  become  indebted  to  hini  lor  a  | 
lit  of  money,   and  that  be  had i 

I  the  pledije  iiiilil  the  fiirtberilel*  j 
he  plea  of  the  deltTidant  was  W'i  j 

II  law,  anil  niaiiititiiieil   ivilli  co.-l', 
HnlldalM   L.  t'.K,  16f,!!.C,i 

,  C. 


1  exercise  llie  tr.iilp  of  ii  |iaivn'.ipte  j 
e  without  H  lici-nist,  and  every  pae-] 
Mill)!  tliiB  si'Ctioii  Hliail  incur  apcnalljoll 
lil.irs  tor  rvi-rv  iilttlgi-  \k  lakes  '^'^7•  j 
4\i(;.,eHp.  2.»'ee.  0.  Kver!pei*i)n™| 
3,  by  way  of  pawn,  pledjie  or  eiclimg'i 
.li«  repttvinoni  (if  nioni'V  lent  theirtB. 
in  tlie  oiiliiiarv  Inifiuessuf  l'aiil<i"f '"I 
3  jf  •■'■nunorciii'l  lieiilincs  belneeii  m-1 
s.  clmll  lie  (leimeil  a  pawnbroliPr  muin  j 
lliis  Act  g  34  Vic  ,  cap. '.',  »ec.  TO 


BO  POLYGAMY. 

POLICE. 
I,  ApfiAL  rnoM  DtcisioK  or  In-spector  of, 

II   llABILITT  OF. 

I'o  Pay  Taxes,  5,34. 

Ill,  LlABILlXr  OF  UORPORATION  FOB  AcTs  OF 

]  IV,  Power  of  SupERrNXENDENT  of,  636. 

[  I,  Appial  from  Decision  of  Inspector  of. 

I  M3,  An  appeal  hes  from  the  inspector  of 
klice  at  Montreal  to  the  Circuit  Court  on  a 
icniplaiiit  of  nuisance  ind  obstructing  the  hi<?li- 
tLv^fl  rru.,too/<A«  Montreal  T^^, 
Ittdi. Bernard,  4  L.  C.  J.  326,  C.  C.  1860. 

I  II.  LlABILITV  OF. 


POSSESSION.  990 

POSSESSlON-^.e  DELIVERY. 
Ij  Acts  or,  S.'^S. 

in    J  ^QPATTERS,  53!). 
Jil.  Constructive,  540. 

Vf  i    0,l"'"'*»'-««.  544-549. 

EsTATt.  ^'"'"  '^"CC£.S8I0N,  SCf  OK  AnSKKIEK 

1  RESUMPTION  OF   GooD    FaitU, 


TIO.V    .MAV    BE 

550, 

^K.  VVhat  IS,  551. 
-^.   *V  BITS  OF  552,  653. 

!•  Acts  of. 


r  1835.  '"'""^<«.  ^    Kev  de  Leg.  371,   P.   c. 

jm.  LlABILITV  OF  Corporation  fob  Acts  of 


15  u,T^?^  ^^'"«*  *  Municipal  Cor- 
fcralion-^eZd,  that  it  was  liable  for  assaults 
Iniraitted  by  its  officers  and  servants,  s,  ch  a 
ktaien,  when  the  assaults  are  proved  and 
k^y^M  to  be  justified  by  the  Corporation 
l.'^p-^^on  of  Montreal  v.  DoVuT^H 
fll;S'lS54l-.'J''^-^-''-^''«-C.R. 

llV,  PoivER  OF  Superintendent 


n.   By  Sqitatters. 


OF. 

Iwiui'  ii"  '""°"  ''^  *  '*'""*"  '■or  wages- 
K\t^;?^°5Ci^--tende|^ 


oritpittt^r'^i/CtTilrrair"'  ^'^°''  *^  '»"»' 
of  riglit  of  pro  Zv  in'l  ?  ^-^  "''  P'-e«"mption 
tl'eretbre,  tlmt TnnrM,  '  1"."^'  necessary, 
valid  title,  lot  Id  rKS^''''"''."g  »»der  V 
in"  a  title   i,,    iT;!        J   '^''P°''*'^*'«'onby8he«r- 

JII.  Constructive. 


POLICE  COURT. 
r  ''"'SECTION  OF,  see  JURISDICTION. 
POLICE  MAGISTRATE. 

'■  ■Ii:bi3Diction  of. 

Jlfifc'''  ^"^'""^  '"agistrate  imposed  a 

Nic5ioti!:!S"'lh:;''t.'i'*^'''^''^"'^-" 

"  not  exceeiieH    l,i/ ;     ."'^^"'e  magistrate 
i'Uo?S  C  1874.  J""^"^"^"°"-    ^%  ^p., 

[  ,      policemen 
,,,.      Policy. 

'•"fl«t-RAxcE,«e  INSURANCE. 
hS^-?-^fARRlAGE, 

I  '^'-"'WOPlNDUNCuSTOilS. 


tirtfreal"properU  Slv  he '^''"^"^ '°  *'">  P'^^i" 
of  con..trf,c"fv;'^po;:4t'''T,;f/  '^V^Jdence 
Kev.  de  Leg,  380,Tb  1811.  "^^  ^"'"'  ^ 

IV.  Effect  of. 

tiiat    his  po,«seaHion  was  Rnf«,.io„.  »    "I  .  ■°"''» 


'.  Of  Absentee  Estate. 


S(M 


POSSESSION. 


POSTAQR 


Mi 


'■    Wl 


VI   Op  MorEABLKS. 

644.  In  an  action  in  revendicaiion  of  a  (pian- 
titv  of  lumber  belongiug  to  the  plaintiff",  to 
wliich  the  defendants  pleiuletl  ^ood  faith  and  the 
presumption  of  ownership  arising  from  posses- 
sion  in  the  parties  from  whom  they  purchased 
— Held,  confirming  the  judgment  of  tiir  court 
below,  that,  except  in  cases  of  violence,  theft,  or 
perhaps  accidental  loss,  poBHession  of  moveuhtes 
raises  u  presumption  of  title  or  right  of  property 
therein,  and  the  purchaser  of  such  moveables 
in  good  faith  and  in  the  usual  courne  of  busi- 
ness acquires  a  right  of  property  in  them,  al- 
though sold  by  one  who  is  not  the  owner  of 
them.  Fawvctt  et  al  &  Thompson  et  iiL,  6 
L.  C.  J.  13'J,  Q.  B.  1861  ;  1487,  1739,  2194  & 
2268  C.  C. 

646.  And  in  an  action  in  revendication  of  cer- 
tain horses  sold  by  an  agent — Held,  that  the 
possession  of  the  agent  was  sutHcient  to  (jive 
title  to  the  purchaser  in  good  faith  as  against 
the  owner.  Davis  v.  Beaudry,  6  L.  C.  J.  163  A; 
12  L.  C.R  18,  Q.  B.  1862;  1739, 1740  &  1751 
C.  C. 

546.  Where  the  opposant  by  his  opposition 
alleged  that  he  had  purchaeeil  the  goods  seized 
as  belonging  to  tiie  defendant  at  a  judicial  sale 
of  the  defendant's  property  held  some  years 
previously,  and  had  leased  them  to  the  defend- 
ant for  one  year,  but  the  defendant  had  continued 
in  possession  ever  since — Hild,  that  the  defend- 
ant could  have  no  ri^ht  of  property  in  the  goods, 
and  that  the  opposition  must  therefore  be  main- 
tained, riinguet  &  Kimpton,  16  L.  C.  R.  256, 
Q.  B.  1864. 

647.  Mere  possession  of  a  moveable  is  not 
equivalent  to  a  title,\but  is  merely  pre.'umptive 
of  title,  a  possession  of  three  j^ears  neing;  neces- 
sary to  render  such  pKWSession  equivalent  to 
ivctual  title.  Gould  et  al.  v.  Cowan,  10  L.  C.  J. 
345,  S.  C.  R.  1866  ;  2263  C.  C. 

548  But  the  possession  of  moveable  is 
equivalent  to  a  commencement  of  proof  in  writ- 
ing, sufficient  to  allow  the  possessor  to  explain 
Lis  possession  by  parol  evidence.  Ijtfebvre  v. 
Bruneau,  14  L.  C.  J.  268,  S.  C.  K.  18G8. 

549.  The  saying,  that  of  moveables  the  posses- 
eion  is  equivalent  to  the  title,  is  not  true  under 
the  Code,  except  in  commercial  matters.  Le- 
bl9no  fe  Rasconi  et  al.,  4  R  L.  595,  Mag.  Ct, 
1873 ;  2268  C.  C. 

VIII.  Though  not  Sufficient  fob  Pbescrip 

TION,  MAY  BE  A  PRESUMPTION  OF  GoOD  FaITH. 

560.  In  an  action  to  rescind  a  deed  of  sale — 
JReld,  that  although  open  possepsion  for  a  period 
a  little  short  of  the  term  necessary  for  prescrip- 
tion was  not  a  legal  ground  of  defence  to  an 
action  to  rescind  the  deed  of  sale  under  which 
the  property  had  been  held,  yet  a  presumption 
of  goi  d  faith  on  the  part  of  the  professor  was 
thereby  created,  which  might  be  urged  in  the 
dofiision  of  the  case.  Lemoine  v.  Lionais,  2 
L.  C.  L.  J.  1G3,  S.  U.  1866. 

IX.  What  is. 

651.  Where  the  plainti(r,a  raftsman,  seized  the 
raft  for  his  wages,  and  an  intervention  was  filed 
by    third  parties  claiming  possession  of  and  a 


right  of  detention  of  th«  raft  for  money  advanc*) 
—Held,  that  although  by  their  agreenicii',  .u. 
livery  of  the  raft  was  only  stipulated  to  the  id. 
vancerfl  in  iheir  booms  an  actual  iloljvfrj- 
before  the  arrival  of  the  timber,  in  cdWrtjumet 
of  laches  on  the  part  of  the  coiilructor,  »u  I 
sutlicient  to  establish  possession,  ami  lhi'wiji,(,  [ 
after  such  delivery  could  not  he  niaiiiininei, 
Ihiel  v.  Henry  &  AndasoiK  et  al  \'i  L  C.  B 
149,  C.  C.  1862. 

X.  Writs  of. 

552.  To  obtain  an  order  for  a  wrif  ui  \mm-\ 
sion  for  an  adjiidicataire  there  nmsi  licareiurr,! 
by  the  sherifV  that  he  has  not,  atnl  caiiMot,  potl 
him  in  possession.  Reinharilt  k  ll(iiis.<emi\,i\ 
Rev.  de  Leg.  473,  K.  B.  1821 ;  712  ('.  C,  I' 

r)r)3.  Where  the  possession  ot  ccrlikiii  prMpfrttl 
then  in  licitation  was  in  dispute,  and  a  hillofii:.  I 
dictmenl  was  found  against  the  ilcl'i'n.lani  ml 
term  of  Mie  court  of  general  sessions  of  the  peice  I 
for  fore i  lit  detainer,  and  upon  siicii  iiiiiii-'iiiiei)i| 
being  tb'ind  the  plaintiff  by  [x-titinn  aitl 
davit  fiougl-.t  !o  be  put  in  poasessiuii  of  the  pre  I 
inises — Held,  that  a  judge  out  of  sessidiirt  conldj 
nut  grant  a  writ  of  restitution  or  iio-ise.-sioi.r 
which  could  only  be  awarded  iii  scf.sions  andiil 
the  discretion  of  the  court.  Jhmcell  ft  al  i| 
Lloyd,  13  L.  C.  R.  6,  Q.  S.  18G2  j  549  C  C.  P. 


POSSESSOR. 

I.   RkJHTS  of,  for  ImI'B0VKM3HTS, 

564.  In  a  petitory  action  to  recover  tiieposw-l 
sion  of  a  lot  of  land,  the  defendant,  by  p«renip-| 
tory  exception,  pleaded,  asking  tliat  tlie  plaintiil 
be  condemned  to  pay  him  the  value  of  the  ii-j 
provements  he  had  made  on  the  property— M, 
that  a  possessor  in  bad  faith  has  no  right  of  (^^ 
tention  for  improvements.  Laneelal.  v.  /)?%! 
1  L.C.J.  3,S.  C.  1856  J  417,  462, 1640  A  20ir 
C.  C.  I 

555.  But  in  a  petitory  action  bioujjht  bv  tkej 
plaintiff  to  recover  possession  of  a  portion  of  l« 
number  ten  in  the  8th  range  of  the  ti)«iishipol 
E\y— Held,  that  the  possessor  in  good  faiH 
was  entitled  to  his  improvement^',  and  was  jo| 
liable  for  rent  and  profits  accrued  previous  1 
the  service  of  process.  Knuwlton  el  al.  i  C'li'l 
et  vir.,  9  L.  C.  J.  24,3,  K.  B.  18G4. 


POSTHUMOUS  CHILD. 

I.  Effect  of  Bihtu  ok,  on  the  Willc 
Father,  set  WILLS. 


POSTAGE. 
I.  Between  Canada  AND  United  Siatbs. 

566.  In  an  action  on  a  proiuisfOty  now  ^ 
at  Montreal  and  pavable  at  a  bank  id  Amp 
the  State  of  New  York,  a  uotice  of  protest »« 
mailed  at  Albany  addreosed  to  an  endorser  «■ 
Montreal— protest  being  made  and  MlicefWe 
according  to  the  laws  of  the  State-w^Y*^ 
firming  the  judgment  of  the  court  below,  lo 


P08TAQR 


mmm      prescription. 


tion  of  the  raft  for  money  ailvariMi)  I 
although    by  their  *grffiiieii*.  jj, 
raft  was  only  Htipulated  to  llie  ti. 
iheir    booniR   an    actual    •l(>|jv(t^  I 
rivnl  of  the  timber,  in  (;oiii<«(ufiicf 
the   part   of  the   coiitmciur,  n' 
■HtabliHh  poHi>esfiion,  ami  tli"ipizut»  I 
lelivery   could  riot   bo  rimiiir»inej.  | 
ry  &  Anderson  et  al.  Vl  L.  C.  ' 
J2. 


(iftin  an  order  for  a  wrir  df  iioiise<-| 
,iljuilicataire  there  nui-t  lienrfiurr,| 
11'  that  he  littH  not,  ami  inimol,  piitl 
KHion.     lieinhardt  k  lliuixmim,'s\ 

473,  K.  B.  1H21;  712  C.C.  I' 
■e  the  poesesHJon  ot  ccrlain  |ir"p«riv| 
ition  was  in-dinptite,  aii<l  a  liillofiii. 
H  found  against   the  ili'I'cii.lani  ati  j 
ourt  of  general  sessionsofihcpeic*  j 
letainer,  and  u-pon  «ik:1i  iiiiiiclmeml 

the  plaintiflf  by  potiliun  tiii.j 
I  to  lie  put  in  j)ossessioii  of  ihe  pre-l 
!,  that  a  judge  out  of  fessiniiri  conldl 

writ  of  rei»titulion  or  [)ii''jt',-sioii,| 

only  be  awarded  ir.  sessions  ami  in f 
)n  of  the  Court.     Hnswell  d  d  it| 

C.K.  6,  Q.  S.  18G2;549C.  C.P. 


POSSESSOR. 

OF,  FOR  lMl'R0\'!!MiT<TS. 

)etitory  action  to  recover  the  [xms-l 
of  land,  the  defendant,  by  ptreitj^J 
m,  pleaded,  asking  that  the  iilainuif 
ed  to  pay  him  the  value  of  the  ib-| 
lie  had  made  on  the  property— iJifli 
!8or  in  bad  faith  has  no  right  of  df- 
nprovenients.  L<meei  al.  v.  D^lojiM 
,S.  C.  1856i4l7,462, 1640A2()Iir 

in  a  petitory  action  bi'Oughl  by  m 
ecover  possession  of  a  portion  of  iotj 
in  the  8th  range  of  the  to«nsliip  oil 
that  the  possessor  in  good  IsiHr 
to  his  improvements,  and  »•,«  nol 
;nt  and  profits  accrued  previouiU 
f  process.  Kiwwlton  d  al.  i  Ctoij 
,  C.  J,  243,  K.  B.  18G4. 

STHUMOUS  CHILD. 

'  OF  BiRTU  OF,  ON  THE  WlUOrT 

WILLS. 

POSTAGE. 
SN  Canada  and  United  States 

1  action  on  a  proiuissoty  nojc  --j 
ind  parable  al  a  bank  in  AlbaDj,ii 
'New  York,  a  notice  of  protest  »« 
.Ibauy  adilreosed  to  an  endorser  M 
rotest  being  made  and  Wf f^ 
,  the  laws  of  the  State-W«M.  cw 
judgment  of  the  court  below,  (o  p 


iMafficient,ina«much  m  thepofltal  arranaemeDt* 
J  b«l»e«n  the  two  countries  required  pre-payinent 
|(»llhepoflt8ee  at  least  from  Albany  to  the  line 
Ifwotiv.  Sabmrin,  2  L.  C  H  I2l  S  T  A  r 

L.C.B.46,Q.B.  1854.  "■'<'.»•  t,  &  5 
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POSTMASTER. 


XIV    Law  OF,  586,  567. 
AV.  Of  Action. 

Against  Corporation,  Sflff. 
Ayairut  I'ublir  Officer,  589  sqn- 
j<mnst  Iicyistrar,m        ' 
ny  farmers,  .092. 
^Il  'i"i'""lJ'"">Panies,  593. 
y„  V  I"      '?"•'"-'••'.  594. 


I    567.  J)  .•wstmaster  is  responsible  for  a  reels- 
wed  letter,  lo».t  through  hi    neglect  or  throuKh  nri, •' "'  '"""•■'/?« 

the  neg  ect  of  a  rumor  son  employed  by  him  as  ?/  """"'!f'<,  <!00-t;04. 

1)11  ,wi..tant,  m  leaving  it  in  an  e.xposed  place  in        v  xfl'""!"  ''^''""•>'',  (i05. 

I  iheotfice,  contrary  to  tlie  regulations  of  the  Dostr,^'      '*'  '^""tAR.s  of  In- 


.POWER  OF  AT-^ORNEY-^M 
AGE.MCY . 

PRACTICE. 

I,  Rules  of,  see  RULES  OF  PRACTICE. 

|pRiECIPE_,See  PROCEDURE,  Fiat. 

PRATICIBN-&e  EXPERTS. 

PREAMBLE— >S'«e  ACTS  OF  PARLIA- 
MENT. 

PRECEDENCE. 

1. 0?  Actions,  set  COURTS,  Powebs  op. 

PRECrPUT-5ee  MARRIAGE 
CONTRACTS. 

lUnAS,  ElOHTB  OF  DgrBNDANX, 


PRESCRIPTION. 

1^  Absolcte,  558. 

■  AoAiKST  Absentee,  559. 
11.  Against  Presents,  560. 
'V.  Between  Consorts,  561. 
V.  By  THE  Crown,  562 
H  By  Third  Pabtv,  563. 

l\\l  -_OMMENCEJIENT  OF,  5(54    666 
•Ul.  UUKINU  MlKORITT,  6'66.  ' 

^V  bsousH  Law  of..  567,  668. 
A.  Foreign,  669. 

n  How  Acquired,  570,  67L 

A   .  inOBMEBCIAL  MATTERS,  672 

™.Ikterecption  OP,  673-585. 


CONSTITtTE^;"  fiO,;.""""    "'''   INTEREST   OR  Rbnt.. 

XX.  0  ■  BouNiuR.KH,  .i27-6;u. 

Y  V  f;  ^^i' i^"«'KK.  ti;ifi. 

XXTV  •  rP//'""""'  "'«•"«.  037. 
XYY    n    \?''-*'"'*T«='649. 

yxxi  o'p^f^'"*''?''''  C'""'*.  650. 

XXX    i)^  ff  "'■^*«''*=«'  «52-654. 
^^XXX.  Op  Obuo.t.on    Sous  Se.no  Pn»i^ 

664:  •         ^''''"'^^''  Matrimoniales,  663, 

|P(!|T^T;S'Sf6'7Y.^'''«"'««^- 
XLI  Of  Title,  672. 
AUI   Op  Wages,  673-680. 
XI  rl    ^''""'ANCEOF  1670.  68L 

XI  vJ  ^''''''""loN  OF,  684. 

XLVII.  Who  Mav  Plkad,  686. 

I.  Absolute. 

the?n\ratssierdt^r^'°r^'''"-i 

advocate,  of  wh  m  .i.i  ^  ^^  *  deceasei 

sentative  ,    pleJS  t  e^n'^r'  ""  ''«*'   'y'^' 

II-  Against  Absentee. 

defSunt  set'rfpleZort'""   '"  ""^'^V'- 
plaintiff  repliTthat.l?p°l  ten  year,=,  and  the- 
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|)laintiflr  and  dpfendanl  were  renident  and  dv  mi- 
<j''ed  in  IjOv/vt  ('anada,  that  they  could  not  be 
coiiHid<'Te<l  ttbr<enti-(>K,  and  tin'  plea  of  prenorip- 
4ioii  of  It'll  v«'ar8  waH  inainCained  wiili  cohIh. 
.Stnixirt  &  Mair,  2  L.  C.  J.  I'j;),  Q.  B.  lHiJ7: 
.Kb  C.  L'. 

III.  AoAiKHT  Presents. 

6fi0.  And  in  (he  sanio  cMf—Ileld,  thot  in 
iiiatttTB  of  preMcription,  under  llie  IKild  Art.  o( 
I  lie  Custom  of  Paric,  perHOMH  renidiii)!;  within  the 
liniitH  of  the  nanie  rimtume  are  reputed  ^^/cicoAf, 
irrespective  ol  tlie  jurisditition  oltlic  cuurtH,  und 
lliat  therelbre  tlie  prencription  of  ten  yeiirs  runs 
against  (lersonH  residing  in  Lower  ("imaii.,, 
although  in  diderent  districts.    t>teieitrt&,  Blan; 

(i  L.  c.  K,  4;t;i,  y.  b.  1865. 

IV.  Between  Consorts. 

561.  In  an  actioti  by  the  universal  legatee  of 
Ihe  wife  for  the  riprites  matrimoninles  which 
Jiad  been  estrblished  by  the  judicial  separation  of 
property  hud  between  her  and  her  huNliuiid  dur- 
ing Iris  lifetime,  and  the  defendant  pleaded  a  pre- 
t-cription  of  thirty  years— //c^/,  conliriiiinn  the 
iudgiiH'iit  of  tiie  court  below,  that  prescription 
<I(X;h  not  run  between  consorts  during  their 
lives,  and  that  no  prescription  had  been  acquir- 
ed since  tlie  death  of  the  husband.  Mtttedier  Si 
(iant/iier,  IG  L.  C  ft.  181  &  1  L.  C  L.  J.  82, 
U-  B.  1805;  2233  &  2235  C.  C. 

V.  By  the  Crown. 

562.  The  plaintiff  brought  petitory  action  to 
recover  possession  of  a  tract  of  land  in  Upper- 
lown,  Quebec,  upon  which  had  been  erecteifand 
.had  existed  for  a  great  nurnlier  of  years  worksof 
importance  for  the  military  defense  of  the  coun- 
try, and  wliicli  also  for  years, namely  for  upwards 
ol  thirty  years  prior  to'the  transfer  under  which 
plttintitf  claimed,  the  military  government  of 
Her  Majesty  for  such  purposes  of  defense  was 
seized  and  posseHsed  of,  and  in  defense  to  the 
action  the  defendants  pleaded  all  the  rights  of 
firescription  by  which  property  may  be  accjuirinl 
— Held,  that  the  Crown  might  accpiire  property 
by  nrescription  of  thirty  years,  but  the  owneV 
juight  have  interrupted  such  prescription  bv 
itetuiou  of  right,  a  remedy  which  might  have 
been  used  as  well  in  thecoloniesas  in  the  motlier 
country;  but  the  property  in  question  having 
lieen  so  held  by  the  Crown  for  upwards  of 
thirty  years  for  the  military  defense  of  the 
coiintry  could  not  now  lie  cfaimed  by  petitory 
.action.  Laporle  <k  The  /'rtiiviiml  O/ficers  of 
Artillen/,  7  L.  C.  R.  486,  S.  C.  &  Q.B.  185"  ; 
.2211  &  2212  C.  C. 

VI.  By  Tiiiki)  Pakty. 

563.  In  order  to  profit  by  the  prescription  of 
4en  years  it  is  sufficient  that  tiie  thin!  party, 
into  whose  possession  the  properiv  has  passed, 
'.vas  in  good  tiiith  at  the  time  of  his  acquisition, 

.and  a  knowledge  of  defeats  in  his  title,  or  that 
<if  \]\s  auleur,  acquired  only  since  the  acquisi- 
tion of  the  property  will  not  vitiate  his  right. 
J^pajfe  et  al  v.  Chartier,  11  L.  C.  J.  29,  S.  C. 
3866  ;  2253  C.  C. 


PRRSCRIPTION. 
VII.  Commencement  or. 
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664.  The  long  prescription  of  thirty  yea,,  (. 
a  debt  by  obligation  must  be  ealoulttttti  fr„m 
the  date  of  the  instrument,  if  it  be  puyableoB 
demand.  Yuung  v.  Ntewart,  2  Rev.  de  Lm  \ 
K.  B.  1820.  *  '^ 

665.  In  an  action  for  arrears  of  seignioriji 
dues  against  the  husband  of  the  dutieeof  i|» 
proi)erty  on  which  they  had  accrind,  and  »!,, 
had  accenteil  the  property  subject  to  ^utf, 
charge— //«/(/,  on  the  plea  of  preneriptinn  .f 
tliirty  years  by  defendant,  that  prescription  riinj 
only  from  the  time  when  a  debt  is  exu'il,!,.  a„j 
not  from  the  date  of  a  deed,  whetlif7  it  ll « 
original  covenant,  or  only  in  acknowlclj-mentof 
the  existence  of  the  debt.  Fortier  i-i  nud  v 
Uoutin  el  ux.,  17  L.  C.  R.  337,  S.  C.  IstiJ. 

VIII.  During  Minority. 

666.  In  an  action  en  homage  by  the  apwl- 
laut  or  plaintiff  to  establish  the  lionniiarie, 
between  himself  and  the  defendant— /AW,  ihjt 
the  prescription  of  ten  years  with  tith,  to'lian 
the  ert'ect  of  acquiring  the  proprietui-lnp  of  it. 
immoveable,  does  not  run  during  the  minoritv 
of  the  party  to  whom  it  isoptwsed.     Jhrmmi 

H^atiion&  Dubuc  etux.   &  JMihuc  k  Uei-um 
I  L.  C.  J.  137,  (j.  B.  18.56  ;  2232  &  'J^ti'J  C  c' 

IX.  English  Law  of. 

567.  The  English  Statute  of  Limitation  in 
gooil  peremptory  jverpetual  excetiiiuii  lo  an  ac- 
tion for  the  recovery  of  a  dt-b'coiitriictcd  m  Lon- 
don. Iloganv.  fri/awn,  3  Rev.  deLog.  IDI.K.B. 
1820.  *=       ' 

568.  But  in  an  assumpsit  action  byonemer 
chant  against  another,  the  English  .Statute of 
l..imitations  was  declared  not  to  hi'  law  in  Canida, 
liittler  V.  McDougall,  2  Rev.  do  Leg.  TO,  K.  B. 
1835. 

X.  Foreign. 

569.  Where  to  an  action  on  a  foreign  iudf 
ment  the  defendant  pleaded  among  oilit-r  ihiii^ 
the  prescription  acquired  in  the  .-tiiie  wlicretlie 
original  action  was  brought— MW,  that  tlie 
Statute  of  Limitations  of  a  foreign  oointry  coulJ 
not  be  judicially  noticed,  but  nnist  he  proved  as 
a  fact  Iwfore  the  courts  here  can  ileciile  upon 
Its  nature  and  efl'ect.  AddamH  k  Wurikn,i 
L.  C.  R.  237,  Q.  B.  1856. 

XI.  How  AcgniRED. 


570.  In  a  petitory  action  to  which  the  'lefen- 
dant  pleaded  the  prescription  of  thirty  veaM- 


,  petitory 

u  the  pre 
Hdd,  in  the  Superior  Court,  that  lie  liiiJ  a  righ'- 
for  the  purpose  of  establishing  such  prescrip- 
tion, to  avail  himself  of  tne  possession  of  bn 
antecedents,  without  establishing  anything  to 
connect  the  two  jxisgessions  j  but,  in  appeal 
thoush  the  ^ud^ment  was  maintained '^nflu'^tlier 
ground,  the  right  of  the  defenJHnt  under  tlie 
circumstances  to  set  up  the  po'<sea.sion  ofhii 
predecessors  was  denied.  Stoddard  et  d  » 
Lefebvre,  13  L.  C  R.  481,  Q.  B.18«.3;» 
C."C. 
571.  And   where  the  plaintiff  contested  m 
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(T  preocription  of  thirty  yean  i/, 

)?»tioi>  tiiuat  be  cttloulttihi  \ti,n 

iiiHlnuiient,  iC  it  l,e  |mvnb|,„j 

ig  V.  Stewart,  2  Hcv.  di'L,.^  >; 

kction  for  arrears  of  »eii!rii(,ri»i 
iie  lniHhaml  of  tlie  ddnee  of  i|,, 
icli  they  hail  aconicil,  anj  ,1,, 
the  projM'rt,  Hul.jifl  lo  ,^1, 
on  the  plea  ot  prcHcriptiun  of 
defi'iidatit,  tliat  preHcripnon  runi 
iriie  when  a  debt  is  exij^iLIf,  a„j 
late  of  a  deed,  whi'Hier  It  I,. « 
nt,  or  only  in  ttcl<nowi('d)/mtmoi' 
f  the  debt.  Fnrtier  <-,  mni  . 
7L.  C.  K.  337,S.  Clstir 

i  Minority. 

ction  en  hornagu  by  the  appcl- 
a  to  eHtabhNli  the  iKiimdarie, 
f  and  the  defendunt— /Wi,  lU 
I  of  ten  vearn  with  tiih',  to  have 
jiiiring  the  proprietoi.iap  of  k. 
es  not  run  durinj;  the  minorin 
vhoni  it  isopiKJHPii.  Jhr,ii/ivti 
IC  et  ux.  &  Dulinc  k  Ikrumn 
i.  B.  18.5(5  i  2232  A  22ti'J  c!  c| 

Law  of. 

liish  Statute  of  Limitations  m 

y  perpetual  exc('|ituni  loanac- 

iveryofadeb'cuiilriictiil  in  i.on- 

WUson,  3  Kev.  dc  Log.  Id:,K,B. 

in  assumpRit  action  by  one  nle^ 
mother,  tlio  English  .Statute of 
declared  not  to  be  law  in  Canada, 
mgall,  1  Kev.  dt'  Leg.  TO,  K,  B. 


0  an  action  on  a  foreign  iudg- 
ant  pleaded  ainon^  oilier  tiling 
acquired  in  the  -talt'  where  tlie 
was  brought— //t/'i,  that  llie 
atioos  of  a  foreij^n  oointry  coulJ 
•  noticed,  but  niiiHt  he  proved  as 
le  courts  here  can  deciile  up 
efl'ect.  Addam.i  ic  U'urilm,ii 
B.  1856. 
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e  prescription  of  thirty  years- 
perior  Court,  that  ht>  hud  arigtif' 
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thout  establishing  anything  M 
10  jwasesfiioiis ;  but,  in  appf'l 
inent  was  !nai!itai!)'?do!!'i"^t"^^ 
ht  of  the  defendant  under  tli( 
lo  set  up  the  poisession  ofliis 
as  denied.  Stoddard  et  al  i 
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lere  the  plaintiff  contested  m 
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'"»■'  made  imwarrla  «r  a 

"l"""-t.on  of  tl  ™p°oi;f  LT"  P'?''""'"  '"  'he 

plaintiff  „„iHt  be  dlnMiT    i^"*J"'  ""•  '"i^wer  of 

^  '.-1  <••  -J.  71».  s.  r  iJ'.','  •-'::!:.    'V"/"  V.  O'lieir, 


■Ml 
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'M  not  invoke' a:'p;i.;;n;;;,:;:'*",""' i''r^«i'''^''^>^l^!Z!n!i'^^^^^ 

*i,daMi,    /.'«,7,T   v.'n//w'    '  ^'^V''*'''  ''>1''''''^'f''Ji«wC,t^!(   ''•  :'""  "Wine,,   n'"^ 

'"":''<•"•••'  «nl>  d  we';  1,';:^'"?.  "'•  ""'-veable' 
''"■''""•■-•nntch „    /  ))■    "  ^/''"(-.rtionVof 

f-y"u.:'';',r:!:;:'';''";i.^y  a  creditor  Of 


.\II 


I.v  CotmuRciAi,  Mattkrs. 


VI  In  an  action  for  !(,«« 
liiiJiiratice  \>'.>\k-y—Hel(l,  t||,.,[ 


under 


_  marine 

..(claiMi- ol'a  ;:;M,'rrrral7,ttlu[  M/r"'!''''!'"'' 
ll,atare.nveofplainti(fH' re. orse  in  >V. "''''''" 
..dere,h,.  ap,.U  after  ,h.  C/o  'e'^S^;';"/ 
lii>.|*rio.|,  dit.nii>Kini;  their  ti,.(i,„.  .'  V  ^'^'''' 
Lti  broiixiit  within  the  prescT  1^  ,  ."■  '•"','"'""' 
iMHvailagain^t  sucl/prescr  m,  ,^  T'"'""''  ""' 
h.  nt»,m  Mutual  lnmrm,Tv  ;.,,  ^"""^-y'"!- 

XIII.  Interpretatiok  or. 

'imerwhic/,  he  cCd",.'. '';'■;;«  «'^'' 
wption,  hut  which,  thot.^rHr^^/'''' '^'^^^ 
'iJ  NotH^cly  any  (Mirticulf  h-U^/;?,  ",'.' '""" 
Ibf  atweiice  of  proof  to  ihn  ,.  ,  ,  '  '•  "•'"*'  '" 

He..,nied  to  re'^^Tto    I  J'r  ■'■'"'-■  "  ""'"''^  l^'' 
kpieawa.di  n.iised      7  ,      '"  l"*'-^"""-  ami 

««'le-//eW,  that  there  w^snoLl  """""«  ''■•'' 
:W.e,.e.cr,Vion    tw7e7«rv   1a    '-''"'^'^^ 

k  £rx,::r^;;-p;-£p-cription 

klliat  h^wa,  a  K  T',"^'"'^  nlatiuitf- 
^'orrup,,h;;,e!:;rS:^"'/^,u,wlodg,oe,,t 
f«'M«,ned.    /W  ,/,    .'      y-;  !"'  "^  "''"^n  was 

JKountofaproniis.orv,    ;    "'"'  P''.^'""'"!'^  on 

fe.;.Ji-?:--...n^tMp...^ 
F'Ma:;>.72::;.:::T;;^'''r''''"'ekind. 

h'k''o«ledge,  ,h  '        7   .  ,""  /'"'  ''•'^^"■*""' 

f^'J  "^>  of  its   ,  'cot     i^'^,  '^J'".'^-^'""  referred 
."•''''adei;d^,:'-"''i^<^.""«^.''.' which 


«   f'Hvn.eta  wifl    ,    ;  ZV'""^  ^'>"  'creditor  of 
t.^t.  IHM,  toc.C.       '"'    ^'   '-  ^-  J  S6. 

;:"V'fi!"?"'"'::';t';';;i;:.''; »■.»• 

to   the    l,e„e(it   ,,f     (,, "^  ""'""■  ^"'"''' 
t^oinle  k  I'irne   [    ",  '■-■'"" ^1     l-e-enptiun. 

^l.-.Si':/';^J--;;;S'>t'Vth..  donee  Of 
au(|iiiii.,i.     lb.  ".4«thec  at  the  time  he 

u.e;L.S'::fZti^":Sr  ^^"'-°'''-'^'j  on 

tl'»'  arrear.s  ,.i  s,,,  .'  i  '  "'!' '"•'■«'"•«,  wl„cl,  were 
«•'"'  '1h.  exoe,  ,  /o  '  ':"""^"'  "•'■'■^'  P^-.-^'ribed, 
""""■•■■■ed  thai  ,  e;[jr,/!;"r"''  '?''  P'"*'"""' 
Proinisc-d  ,„,„,,•  tirarn.,is     ''V'','''''  P'""""f 

"•''""'Uiot,    neuti    ,  ,Tr         •  ""","-^'1"'  'leed 

V""  was  ....duccd  ■..",''•  "";'    "='•  ^'"lloca. 

S.    C.    lM7a.  '^'    -fi"(»Vt^»,     ,0     Jt.     L.      Jyg^ 

-^IV  .  Law  of. 


i"«s  made  had  si„pp  X""  ""^  ^""Hem  wh.... 
I  '*'^**  8"ch  acknowledgment 


-'iS:S:i:^tS^;'--:.w,ia„i,.,,. 

f^^-"-  the  Rr„vi-rv  of  .     ,  i"''C"utit,atid  al.so 

-n-st,s.n-,th'-„^.^;"^^X''i';"r''''"''"^- 

amongntl,,.!-,,;,...^  .A   '     V  ''f'<'ndant  t  iod. 

"^■^'  .V.'.'H  wttb  r   ",.      r,,   ^^r"'"'  f  ''''*'""■ 
pleaufj.J,.^;,,,-    ;;;.'''.  '''"'''■'■'''.^''•'<.  oath  'a 

'"-'lis  WH..  nev      ,  ,  f,,^   ^''1'  '^'"""-'"t  Limita- 
'ac    no  retroactive  .-m- !        A't      /\";'T  "• 

4  L.  (■.  u.  ;;o7;  s  c  li^l''''"^^'"^"-  ■^'^"-'"". 

-..?  noils  ,;^K!;?ui7'"'^'A'^^'^*''^'^»"«- 

f'"foie  .he  c  ,n    !      nto     .'.""^'T'"*"  "  ^ '^  >'^''"-.. 
S.  C.  I.S52  ^       '''"i/,4L.   C.  I{.  261, 
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XV.  Of  Action. 

588.  Against  Corporations.— PlaintifFhrouBlil 
action  ill  deinoiitiou  of  a  bridge  whicli  the  de- 
fendant liad  constructed  over  the  River  St. 
Charle.s  to  liis  prejudice  and  for  damages,  and 
the  defendant  pleadod  prescription  of  six  niontlis 
— Held,  liiiit  such  prescription  did  not  applv. 
Bell  V.  7'Ac  Corporation  of  Quebec,  2  Q-  L.  ft. 
305,  S.  C.  187H. 

589.  Against  Public  Officer. — In  an  action 
against  a  collector  of  cusimn-i  to  recover  money 
exacted  by  liim  as  fees  of  otHce — Held,  that  he 
could  not  object  that  such  action  should  have 
been  commenced  within  three  montiis  from  the 
time  on  whicli  such  fees  were  paid.  Price  & 
Perceval,  S.  11.  179,  K.  B.  1824. 

690.  An  action  of  tresjuss  against  a  road 
surveyor  who  has  acted  under  a  judgment  of  tlie 
Court  of  Quarter  Sessions  for  entering  the  plain- 
tirtVcIose,  and  destroying  certain  buildings,  must 
le  brought  witliin  three  monllis  after  the  right 
of  action  accrued.  Cannon  &  Larue  et  al.,  S.R. 
338,  K.  B.  1828. 

591.  Against  Begistrar.— Where  action  was 
brouglit  against  a  registrar  for  neglect,  etc.,  in 
furnisliing-an  erroneous  ceitilicate — Ueld,  that 
be  was  not  entitled  to  revoke  the  six  months' 
prescription  reterred  to  in  the  Act  for  the  pro- 
tection of  jtistices  of  the  peace,  etc.,  C  S.  L.  C, 
cap.  101.  Dor  ion  v.  Robertson  et  al.  &  Robert- 
son  et  al  &  Pyland,  15  L.  U.  K.  459,  S.  C  1865. 

592.  By  farmers.— The  action  was  for  the 
recovery  of  the  price  of  a  pair  of  oxen  sold  bv 
tlie  plaintiff,  a  fanner,  to  the  defendant — Held, 
that  tlie  prescription  of  a  year  under  the  127th 
art.  and  of  six  mouths  uiider  the  126th  art.  of 
the  Custom  of  Paris  did  not  extend  to  farmers 
who  raise  what  tliey  sell.  Gagn4  v.  Bonneau, 
P.  R.  39,  K.  B.  1810. 

593.  By  Railway  Companies, — In  an  action 
by  a  foreign  railway  company  ngainst  a  share- 
holder for  the  amount  ot  liie  shares,  where  tlie 
defendant  pleaded  prescription  of  six  vears — 
Ifeld,  that  such  prescription  did  not  apply.  The 
Connectimt  &  Passumpsic  Rivers  Railway  Com- 
yany  &  Comstock,  1  K.  L.  589,  Q.  B.  1870. 

594.  Hy  School  Teachers. — Actions  by  school 
teachers  arc  prescribed  by  one  year.'  The  Cor- 
voration  of  the  College  of  St.  Ann&  Tasvhereau, 
1  Rev.  de  Leg.  112,  Q.B.  1845. 

595.  Ell  Retrait  Fiodal. — In  an  action  en 
retraitfiodal  by  the  seigniors  of  the  seignoiy  of 
Vaudreuil — Held,  that  no  prescription  could 
begin  to  run  against  the  exercise  of  the  right  of 
retrait  f6odal  until  alter  due  exhibition  of  the 
title  deeds  and  copies  thereof  to  the  seignior. 
Harwood  etux.  &  W  hitlock  et  al,  6  L.  C.J.  259 
&  12  L.  C.  R.  294,  Q.  B.  1862  jC.S.L.C.  cap.  41. 

596.  For  Goods  Sold.— The  plaintitV  brought 
action  on  a  promissory  note  dated  upwards  of 
fiveyears  previously ,and  in  liis declaration  added 
gi'neral  counts  for  goods  sold  and  delivered — 
Held,  on  proof  of  the  goods  .sold  and  di-livered 
that  tiie  action  must  he  maintained,  as  the  note 
was  not  a  novation  ol  the  claim,  and  the  sale 
itselfi-ould  not  be  pi'e.-n:ribed  luider  si.\  years.f 
Beaudoin  v.  Halmasse,  7  L.  C.  R.  47,8.0. 1857. 

•Under  tho  Code  such  actions  are  prescribtd  In  two 
years.    22fil,  see.  4,  C.  C— Kd. 

t  Under  the  C'dde  all  cnniniercial  tiaiipactluue  are  now 
prescribed  by  &ye  years.    2i:A0  C.  C— Ku, 


697.  Where  action  was  broueht  for  goodnsolil, 
and  the  defendant  pleaded  tne  prescription  of 
six  years — Held,  to  apply.  Jtolson  ti  al  v 
Walmsley,  5  L.  C.  J.  26,  C.  C.  1860. 

698.  For  Penalty. — Where  a  qui  tarn  action 
was  brought  against  certain  defendants  lor  Lav- ! 
ing  carried  on  business  together  in  parlnersbip  f 
without  registering  a  co-partnership  iledara. 
tion,  and  the  defendant  pleaded  thai,  uii.itTtlie 
statute  52  Geo.  Ill-  cap.  7,  the  aciind  wu>ipre-  I 
scribed  by  the  lapse  of  two  years  and  ii|pwiir(ij_ 
Held,  that  there  were  no  grounds  to  ■•^luipurtllie 
plea  of  prescription  which  had  lit'cn  uilej;eilbr 
deleiidunt,  as  the  limitation  of  actions  ti.r  penal- 
ties alluded  to  in  the  statute  conhl  not  Iv  made 
to  apply  to  the  present  action,  for  the  nitl'Mce  for 
which  It  was  taken  was  continuitig,  hihI  Jiilnoi 
cease  until  the  defendants  had  regi.-irral  ihejr 
partnership,  which  they  had  not  iIoih'  iiuiil  afiff 
the  institution  of  the  action.  Hand.ih/  v.  .l/or- 
gan  et  al.,  5  L.  C.  J.  54,  S.  C.  IWtiO;  C.  S.  L,C.  | 
cap.  65,  -ec.  4. 

599.  In  Nullity  of  Tutor's  Arc<iviil.~h\K,\ 
actiini  demanding  among  other  tliing>  tlif  nullny  I 
of  the  settlement  between  the  plaiiilill' iin.l  hij  1 
tutor  some  years  previously —  //e/./,  rpversingi 
the  judgment  of  the  Superior  Court,  tliul  jucli  I 
action  was  prescribed  by  t<>n  year,-  I'miu  thf-l 
date  of  the  settlement.  Mormu  k  Muk  If 
L.  C.  R.  147,  Q.  B.  1867. 

600.  Of  Damages. — Action  was  hruaglitbvl 
the  plaintifl,  a  laborer  working  for  the  iJefendanl,.! 
to  recover  damages  for  injuries  sustained  br I 
him  on  their  railroad.  The  defendant  pleaded  I 
the  prescription  of  six  months— 7/e/(/,  that  such  I 
a  prescription  did  not  apply  to  actions  lordam-j 
ages  caused  by  the  neglect  or  niairettsaiicfofihel 
company's  servants  in  the  ordinary  inauageiiienll 
of  the  road,  and  that  the  breakingof  a  boltl 
whereby  the  rear  wheels  of  the  car  were  .seiariiedl 
from  it,  and  the  car  thrown  oil' the  track  incon-l 
sequence,  was  sufficient  evidence  of  neglect,  andf 
of  the  insufficiency  of  the  car,  the  tram  havii^ 
just  lelt  the  station  and  proceeding  only  til 
the  rate  of  tour  or  five  miles  an  liuiir,  there t«-l 
ing  no  obstructions  on  the  track  uraiiythingf 
out  of  the  usual  way  tocausesuclianocturrencej 
and  that,  notwithstanding  the  evidence  ofilefend-l 
ants' servants  that  the  car  had  been  eianiinedf 
before  leaving  the  station  and  no  defeds  mej 
visible.  Germain  &  The  Montrtd  k  .V«I 
York  Railway  Company,  6  L.  C.  K.  172,  S,  Cf 
1856. 

601.  The  plaintiff  by  his  declaralion 
that  a  large  quantity  of  fire  wood  MunginglDl 
liini,  wliicn  had  been  placed  on  ilie  line  oftlel 
defendants'  road, had  tieen  dentruycil  by  tiri',o»iiigJ 
to  the  neglect  of  deleiidants  and  their  sorvanlJ,! 
etc.,  in  setting  fire  to  rubbish  aUnig  tlu'liiieolllifl 
road, and  claimed  damages  tlierelijr.  TliedelenJ-l 
unts  pleaded  prescription  ol  six  niontli.- niiderM 
V'ic,  cap.  25,  sec  49  &  14  &  15  Vic,  cup.  ilm.] 
25,  and,  after  hearing,  the  plea  wns/irfftob 
gcxid  and  the  action  dismissed.  IhiKchenilkl 
The  Grand  Trunk  Itaihcai/  Coiiipaiiti.  \lCll 
179,S.  C.  1857;^.  32  Vic.;  ca|j.51,«'C.21. 

602.  The  plaintiff  its  mtri.x  to  mir.i'r«  !'r«f! 
action  for  the  recoverv  of  damages  lor  tlieiieillil 
of  the   father  who  lia'd  heeii  killed  byanaccif 
dent  on  the  railway— i/W'/,  thai  the  action  w 
prescribed  bv  oneyear,  ami  niii.'t  llierefcrelfl 
diemisBed.    'FiliatrauU  v.   The  Grand  Tml^ 
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firetoruliliishalontr  tlii'lineollliel 
led  damages  therelor.  Thedelemi-I 
prescription  ot  si.\  niunths  uiulerSI 
ec.  49  &  14  &  15  Vic,  cap,  51,  seel 

hearing,  the  plea  was /(('/'/lob 
iction  dismissed,     fliiiirhmiltil 
ruiik  liaihi'ijii  Conipaiit/.  I  LCJ-j 
.7;Q.  ;)2  Vic.;  cap. 51, sec. 21. 
aiiitifi'iis  tiuri.x  to  niini>;'.<  hro!ii!!!| 
recoverv  of  ilaiiiages  tor  the  iif»l!i| 
who  luid  been  killed  byanaccif 
lilway— 7/(^/</,  thai  the  action  iru 

one"year,  and  must  llioreforeb^ 
''UiatrauU  v.   The  Grand  Tnil\ 
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.^Jvem/nf  Canada,  "i  L.  C.  J.  9T  8  C,    IBKt. 
<j,32fic.,oap.  61,  Bee.  21.  '''^•^-   '867; 

m.  In  another  action  of  damages  airainst  a 
rsiWsy  company  for  personal  \n\nty--Ileld  on 

,Hefendant«' plea  of  prescription  oLixmon'ths 
mder  8  Vio.  cap.  26  tliat  such  prescription  dhj 

ff^llT  ^  '""i ^  P^''^?""'  *"J»"««-  Mar- 
Mi  i  Th,  Grand  Trunk  Railway  Company  of 
Dumla,  1  L.  C.  J.  6,  S.  C.  1865 ;  1066  C.ci 
(J.,12Vic.,  cap.  61,9ec.  21.  """  ^   ^^.   & 

I  604.  Plaintiff  brought  action  of  daniaees 
I  ^DSt  the  city  of  Montreal  for  neglectinrio 
I  Mke  fences  and  ditches  along  the  line  of  the 
I  mieduct  from  Lachine  to  Montreal,  by  which 
J  seglect  the  plaintiff  was  deprived  of  the  use  o 
llfteenarpentflot  land.  The  action  was  dismissed 
I  la  the  Superior  Court  on  the  ground  that  it  was 
I  prescribed  by  the  lapse  of  six  months  from  the 
Itrnie  the  alleged  damage  ceased.  Pigeon  &  The 
I  lajor,  etc.,  oj  Montreal,  3  L.C  J.  94  &  9  L  C  R 

mQ,B.1859;2261,sec.2,C.C.&Q.37Vic 
I  cup.  51,  sec  234. 

m.  Quanto  Afinoris—Where  a  sale  was 
I  made  by  a  sheriff  of  a  fief  as  containing  400 
larpeiit.  whereas  in  fact  it  only  contained  188- 
1  EM,  that  the  purchaser's  right  of  action  for  the 
(recovery  of  excess  of  price  could  not  be  barred 
I  by  any  prescription  short  of  ten  years  Dp. 
Hrdms&La  Banque  du  Peuple,  8  L  c'  1  U\-i 
[kW  L  C.  R.  325;q.  B.  I860:  ^^ 

ICoSItlS".'^'"'"''"  *'•'  Interest,  or   Rentk 
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was  pleaded  under  C  .S  r    r  „        on 

XIX.  Of  Bills  and  Notes. 

prescription  ruZfro, a    hl^^"'"/"'^'    "'"'^'■^^« 
2260  C.C.  '         •  ^-  '^-  ^^^'  S-  C.  1K51  , 

the  maLr  coul:}    , '' ?    ''"  <^'^"«  below,  th,U 
other  note  made  U    he  n.      <=°'"P^»^atio„   an- 

"I'iker  of  the  first  rlliJc  ''"',^'"'^^"-«e,l  (o   the 

the  ti„,e  required  SVS^^^^^^^^  ^^ 

Mich   case  no  nreserinti !,    '      ' '  ?'"'   '''at   in 

prS^ssirv^"r^!:;.:?,.^^''-/--a^unsta 


K=rr%-:;;r[7V^'«-"-oming 

he 


pleaded 


Hi  Where  the  opposant  was  collocated  for 

I  Dine  years,  arrears  of  i  n  teres  t  d  Hire  de  rnite  con- 

rw«te,,nadtoi  passed  l«;fore  the  coming   „„ 

Ivrationof  the  statute  4  Vic,  cap.  30,  and  or  five 

Iwsol.uch  arrears  he  ha<l  a  judgment  which 

y  not   een  registered,  and  the  collocation  was 

con.e»iod  on  the  ground  that  he  could  not  claim 

ur  more  than  hve  years,  the  rest  being   barred 

Ibynrescnption  and  no  registration  havini:  bee 

l^^Hdd,  that  the  law  which  existed  pHor  to 

I'te  passing  of  the  above  statute  establisVd   a 

I  re  cr,p,,on  ot  thirty  years  forarrears  of  in  teres* 

I    the  price  of  an  in.moveable  sold,  and  not  of 


■nisBory  note  mad^  i^lK^'X'lio;!''  "" ^^"" 
'TOiight    in    December     I-^i     ,  ■""'   ''*^"'g 

tl.e  Time  of  the  i'  tit, uio  f  .'f'"  ''''''  ""'^  '" 
than  live  years  Iik  )  '.  ,  1  ^  ""'  ."'^"o''  more 
had  be.  ..  ,:  ,  ,!""^  *1<  psed  smce  the  said   note 


^i' 


JVII.  Of  Attorney's  Fees. 

Ifee?!,;  'l?':"'''""  "^'"  '^^  ^^^^^^ry  of  attorney's 
Ik,  ?i      " '  Pi-escription  was  pleaded-//^?,/ 

iKrip  ;;  ?■ ,   •  'T'  2.'  '■"  "°t  »«  ''hsolute  pre- 
I?1T/..  »  plea  invoking   such    nrescrin- 

|ir    .  oa^  1^    T    °'  ^>'S^  Payuent  an,l   ten- 
I''>-1S61;2260,  sec.  1&2267  C    " 
XVIII.  Of  Bailiff's  Fe 


C. 


ES. 


-!";,J,f'^;'=';ipt'"n  a.?ainst  hai!iffH'f.r=  nnder 
im  ;  e  ;  Vo 's^'P-  ''  'l^bsolute,  and  ?  , 
h  oaii  o7tle  T'ff^f'  "•^  """"^  o--  tender 

h  ft«  towhich fnf ""'?"  ^y "  b»"i«'  for 

I         '  ^  ^^''^^'^  «  prescription  of  three  years 


i>ad beco , e  1  ;;;,,j rri" '''? "'",  '^'^'J  "«te 

■uust  be   take  urn    ,.  heretoro  the  said  note 

S;:f^,-SKtSir^i.fSp'^!;' 
rSii,S:'!;t'tS''''''^''^'''-'^'itho 

'ic  can     "f  ,  ■     "^  '""'er  the  statute  12 

a.:d\h:'^ia^,[i;css'x>::,n;r;r'^'^ 

question  did  not  nn„i,'    1    P  ^    ' ,"'  "'^  a<;t  m 

ion  was  inl';;;ipr'6.  u'  ett  fvviricE^rr""- 

elapsed  botwee,.  £  time  aJ'"'\  ^'''"''  '"^'' 
force  and  the  instilu.i  'of  ac  10,^X1  T 
plea   was  good   and  tho  „„;  ',."'"t   the 

P^^.^«/'v?:c;i:;:^rL"(rn't;)''r!; 

615V"^'^''-^'^'>'^'^'"^tJ.C      '"'   ^"^ 

^ri^ti^.^_ /.;^.,>-^^!;i -vi-^upt  p.. 

wS^;:^ciiri:^L^3;:^r;y;7'  - 

payments  on   account    <lii nn.     the   ( he   .  . 
"iterrupteil   the    p,-..,.,.|,,t:,  '>  ,, . ',;,,       >f"* 


i«jS,;iasi,;;*s:;Si-i;s;i 


oincers  of  just  cu  rm'k.ii.i,.,; V,  ..     ■      ■  ' "'"  """  roenof 
l>eco„.e  P«yab.e?a?:  pV;i\V;,t!;ri^/^-;}2r IIL"'  '^ 
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618.  The  plaintiff  Pued  on  a  promipsory  note 
passed  before  notaries,  and  the  defendant 
pleaded  tlie  prescription  of  iive  years — Held, 
that  the  fact  of  its  having  been  passed  before 
notaries  did  not  alter  its  effect,  anif  the  plea  was 
gootl.  Crevier  v.  iSatiriok,  6  L.  C.  J.  257,  S,  C. 
1862:  22(;0,  sec.  5,  C.  C. 

CI 9.  A  note  passed  before  a  notary  is  not 
prescribable  bv  live  years,  although  drawn  to 
order.  Grarcl  &  Beandoin,  1  L.  C.  J.  281t,  & 
Lacoste  v.  Chmn-iu,  7  L.C.  J.  ;«9,  C.  C.  lutili 

620.  Ntjtc'.>  iiiiicle  to  order  and  extcuted  before 
notaries  are  siiliject  to  the  prescription  of  five 
years.    De  la  l^alle  \.  Beigenn,8  L.   C..J.  94, 

8.  c.  mn. 

621.  Jjut  /(e/(i,  in  appeal,  reversing  this  de- 
cision, that  such  insiruinent  was  subje(  t  to  the 
prescription  of  five  vt-arh.  Segtiin  v.  Btiyevin, 
16  L.  C.  R.  .415,  Q.  C.  1«65. 

622.  The  pret-cription  of  five  years  under 
C.  8.  L.  C.  cap.  64,  is  so  alisolute  that  no 
acknowledgment  of  indebtedness  or  partial  pay- 
ment will  take  the  case  out  of  the  statute,  and 
if  no  suit  or  acti  jn  be  brought  on  a  note  within 
five  years  after  it."  luatiirity,  it  will  be  lield  to 
be  absolutely  paid  and  discharged.  Boickcr  ii, 
Fenn.  10  L.'C.  J.  120  &  I'i  L.  C.  R.  73  &  1 
L.  C.  L.J.  m,  y.  B.  1865;  2267  C.  C. 

623.  And  in  another  case— //eW,  that  a  pro- 
missory note  would  be  held  absolutely  paid  and 
discharged  in  five  years  after  it  became  due, 
and  that  no  action  u"jX)n  it  could  be  maintained, 
even  against  a  de(en<laiit  making  default. 
Giard  et  al.  &  Lamoureux,  16  L.  C  H.  201  &  1 
L.C.  L.  J.  86,  y.  B.  1866. 

624.  And  in  another  case — HeM,  that  a  pro- 
missory note  must  be  considered  to  beabsolutely 
paid  and  discharged  if  no  suit  has  been 
instituted  uixin  it  within  five  years  from  the 
time  it  became  due.  Giard  v.  Giard,  15 
L.  C.  R.  494,  8.  C  R.  I860. 

625.  Where  a  pron:issory  note  as  made  in  a 
foreign  country  ami  was  payable  there,  and  the 
debtor  about  tlie  time  of  the  maturity  of  the 
note  absconded  from  his  domicile  in  such 
foreign  country,  and  came  to  Lower  Canada, 
where  his  domicile  was  di-scovered  by  the  credi- 
tor, after  diligent  eeurcb,  only  about  the  time 
of  the  institution  of  the  action,  and  it  appeared 
that  under  these  circumstances,  the  plaintiff's 
recourse  on  the  note  would  not  be  barred  by 
the  Statute  of  Limitations  in  a  foreign  country 
where  the  note  was  made  and  wtiere  it  was  pay- 
able— Held,  reversing  the  judgment  of  the 
court  below  (11  L.  C.  J.  i05  &  10  L.  C.  J.  261 
&  2  L.  C.  1).  cF.  251),  that  the  action  was  not 
barred  by  the  Statute  of  Limitations  in  force  in 
Lower  Canada,  though  more  than  five  years 
had  elapsed  since  the  maturity  of  the  note  and 
before  the  bringing  of  the  action.  Wihon  v. 
Demer^,  14  L.  C  J.  317  &  2  L.  C.  L.  J.  251, 
Q.  B.  1870. 

626.  But  held,  in  a  later  case,  that  tlie  pre- 
scription of  a  promissorv  note  uiade  in  a  foreign 
country  and  payable  there  is  governed  by  the 
lex  fori  ami  not  by  the  lex  loci  rnntractus, 
IMlsbimjh  v.  Mmjn;  16  L.  C  J.  69,  S.  C.  1874. 

XX.  Op  BoixDARiES. 

627.  In  appeal  from  a  judgment  in  an  action 
to  establish  the  boundaries  between  the  plain. 


PRESCRIPTION. 


low 


tiff  and  the  defendant— -.ffeZd,  that  twenty  years' 
existence  of  a  fence  between  two  properties  can- 
not defeat  a  demand  ew  bornage-  Jkniyau  4 
Watson  &  Duhui:  et   uz  &  TJubvc  k  D'mmi  1 

1  L.  C.  J.  137,  Q.  B.  1857  (  2242  C.  C.  * ' 
628  And    in    another  action   en    hnrnm- 1 

Held,  that  the  existence  of  a  mur  mitnjpn  for 
upwards  often  years  between  the  prupertioj  of 
the  plaintiflfand  the  defendant  was  no  liartoili? 
plaintitTs  right  of  action.  Madarlam  y  Thmm 

2  L.  C.  J.  204,  8.  C.  1858  ;  2242  k  TloX  ('.('    ' ' 
()29.  Nor   would  the  existence  of  11   Icnce  fur  1 

upwards  of  forty  years  as  a  diviijinj  line 
between  the  two  properties  prefer, lie  'either 
file  right  to  institute  proceedings  en  hnrihtn., 
or  the  right  of  the  lawful  owne'r  to  such  ur-  i 
tion  of  the  property  as  may  have  been  impro- 
perly enclosed  by  such  fence.  Lets  Vurifl  ik,. 
guilliers  de  VCtAwre  et  Fahrique  de  I'hh-Vmiit 
&  Ricard,  9  L.C.J .  99,  S.C.  1864  k  Isiio  •  'Wj)  i 
C.C.  ' 

630.  In  an  action  against  a  cure  to  corarfl 
him  to  remove  his  fences  in  sucli  a  inaiiner  a< 
would  necessitate  the  cutting  down  of  ."everal  j 
ti'uit  trees — Held,  on  proof  that  the  k'wi-a  Ui 
existed  as  they  were  for  upwards  of  foriy  years  I 
that  the  boundaries  were  establislied  l.i-  pre.' 
scription  and  the  action  was  disniissei).  j.iwil 
v.  La  Fabriqiie  de  Ste.  Jeanne  de  Chanld 
K.  L.  7i;5,Q.ii.  1868;  2242  C.C. 

631.  Li  an  action  en   bnriuigi',  the  existence  | 
of  a  fence  between  the  two  properties  fur  up. 
wards  of  thirty   years   before  action   liroiijl.t  1 
entitled  the  defentfant  toclaim  such  fence  asilie 
legal  boundary  or  division  line  between  the  |)rn' 
I)erties.  Eglaygh&  The  Societi/  nftlii'  Mmilrml 
General  Hospital,  12  L.  C.J.  '3i»',  tJ.B.  [m. 

632.  And  that  prescription  liohls  »o(»l  al- 
though the  defendant's  possession  date.i  hack  a  i 
little  over  four  years,  and  altliouf.'li  the  title  | 
deeds  of  the  property  show  tiio  line  of  division 
to  be  a  straight  line  throughout  its  entire  leiiiilli. 
whereas  the  fence  was  constructed  to  I'onn  an 
irregular  encroachment  on  the  plaintill's  lanJ.  j 
lb. 

633.  And  held,  also,  that  verbal  eviiJencetliB  I 
the  fence  had  been  for  iipwards  of  thirty  year* 
in  the  same  line  as  it   was  at  the  institution  of 
the  action  was  sufficient,  although  it  k-  provsl 
that    such    fence    was     destroyed  liy  tire  anJ 
remained  so  destroyed  for  upwards  of  a  year  an  1 
more,  and  none  of  the  witnesses  can  t'e.-iity  10  I 
having  seen  a  vestige  of  the  old  fence  alter' tlie  j 
fire,    nor   to    have  been  present  when  the  neiv 
fence  was  built.    lb 

t'34.  A  division  fence  between  the  prnixTtie*,  I 
which   has  existe<)  for  upwards  of  thirty  years, 
will  be  held  to  mark  the  proper  boundary  witl" 
out  regard  to  title.     Patenaiide  v.  Clim'mi,  2  ! 
R.   L.   62  &  17   L.  C.  J.  85,  S.  C.  1870;  titi 
C.C. 

XXr.  Of  Court  House  Fees. 

63r>.  In     an     action  by  the    prothonHtariH 
against   an  attorney  for  fees,  to  which  the  p  j 
scription  of  three  years  was  pleadeil— //</<.  liiat 
such  plea  must  \^e  supported  by  eviileiice  that  j 
final  judgment  was  rendered  in  each  of  thecals  j 
for  more'  than  three  years  before  the  iiisliiiiiioii  | 
of   the  action.     I'errauH  et   al.    &  Bitcfiit,^ 
L.C.R.  328,  S.C  1861. 


3CRIPTI0N. 
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Pendant — Held,  tliat  twenty  years' 
fence  between  two  properties  can-  1 
lemanil  en  bornage-     Ikvoiiau  4 
ubui;   et    ux  &  IJubvc  &  i^ecoMu  I 

Q.  B.  1857;  2242  C.  C.  '' 

1    anotlier  aciioii   en    hnrnnm- 
e  exifience  of  a  mnr  vnlnjfn  fur 
1  years  between  the  pru|Hrtie/)  of 
k1  tlie  defendant  was  no  lartotlie  I 
I  of  action.  Macjurhiin-  v.  Thmm 

S.  C.  1858  ;  2242  &  ii'Jol  C.C.  ' 
ould  the  existence  of  a  lence  fur 
fortv  years  as  a  diviilin;;  i|„( 
two  properties  pn'>cr,be  'either 
nf-titute  proceedings  n  hntmift^ 
3t  the  lawful  owner  to  siicli  ixr- 
operty  as  may  have  been  iinpru- 

by  such  fence.  Les  Ciiri  el .!/(,,. 
lAwre  ei  Fahrique  de  I'lxlel'nnt 
.C.J.    99,  S.C.  18(14  A:lNGJ;22tt 

action  again.st  a  cure  to  conipel 
e  his  fences  in  such  a  nmiiiier  a< 
tate  the  cutting  down  of  several 
eld,  on  proof  tlmt  the  feiiees  haj 
'  were  for  upwards  of  forty  years  I 
idaries  were  e^tahiislieil  '(.>•  m'. 
the  action  was  disniisseii.    h'mi  | 
•le  de  Ste.  Jeanne  de  Chaittd,  1 
i.  1868;  2242  C.C. 
iction  en  hornntje,  the  exisience  | 
ween  tiie  two  properties  iVir  up. 
ty   vears   betbre  action   lirDiijlt  ] 
feiidant  to  claim  such  fence  as  fte 
'  or  division  line  between  the  pro'  I 
\yh  &  The  Societi/  nftlif  Munirm 
ital,  12  L.  C.J."m;»;  Q,H,  1^8. 
.hat   prescription  IioIiIh  gon.]  a'- 
fendant's  pos.se.ssion  diite.s  lack  a 
ir  years,  and  althotif.'!)  tlie  title  | 
iroperty  siiow  tlie  linedf  division 
t  line  throughout  its  entire lengtii, 
'ence  was  constructed  to  I'orm  an 
■oaehmenton  the  plaintitf.s  lanJ. 

M,  also,  that  verbal  eviiionce  that  | 
fteen  for   upwards  of  tlurty  year* 
le  as  it   was  at  the  institution  of 

sufficient,  although  it  k-  provM  [ 
ice    WHS     destroyed   by  tire  anJ  | 
'stroyed  for  upwards  of  a  year  a 
:ie  of  the  witnesse.s  can  te.-tii'y  to  j 

vestige  of  the  old  li?nce  atier  the 
liave  been  present  when  the  new 
t.     lb 

ion  fence  between  the  prn|)ertieii, 
isted  for  upwards  of  thirty  years, 

mark  the  proper  bounilavy  with- 
title.  I'atemwde  v.  Clinrmu  1 
7   L.  C.  J.85,  S.  C.  lyrO;  M 


)rRT  HocsE  Fees. 

action  bv  the    prothonntariH 

torney  for  fees,  to  wliieli  the  pre- 

ree  years  was  ])leaiieii— //c/i.  tint  1 

St  be  supported  by  eviiionce  that 

was  rendered  in  each  ofthi'cajes 

three  vears  before  the  iiisiiiiition  [ 

I'err'ault  et  al    k  Buqittl,  I 
C.  1861. 


mi.  Of  Dowbr. 
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ffi  XeZr.'inder'Jr.i^l"?''^^  *"'^  P^'»c<^- 
predecessors-V  w"  '  'L^*/  T"?'^  ""^  his 
tl>e  court  fielow  that  n  1  ™"!?  '•■«  J"Jgn'eia  of 
f  nrf  the  Plai.itlfs  actio,  Tn?':/^"  T^  ^^^-'red. 
'^maintained,    //oiri,  i/^?''^',".?^'^   """^'^  "ot 


,  IX^fu^^V""^''"'  against  an  heir-at- 
.mn  whtch  the  pramtiffs  claimed  to  be  d iaceJ 
.poMeflston  of  one-sixth  of  an  undividTiV, 

:CTr2i4^t:t^^^^^.^=| 


Ic. 


.YXIII.  Of  Pishing  Rights, 


_  63;.  A  censitaire  who  has  liepn  ;,,  ^«„ 
If  the  right  of  Hshing  in  Z'^Z  klCJrZT 
Ifflfrontof  his  property  for  thirty  years  and  un- 
liards,  and  whose  title  declares  that  he  is  tlfe 
|.pneiorofs„ch  right,  may  bring  a  possessorv 
|nonwhen  diaarbed  in  his^sse^ssiorwi thorn 
l«ingohged  to  produce  a  titlTfrom  Ih^  Cro  vn 
Lhtttleasfar  as  third  parties  a^e  concen  / 
p!°Q^  a  iS    ^"^"°"  *  ^"'^««'  6  L?  C  11 

XXIV.  Of  Foreign  Judgment. 

Actions  on   foreign  judgments  are    not 

i9,.S.C.  K.  1871.  ^f^^en,  15  L,  C.J. 

]«».  Nor  are  there  any  shorter  prescriptions 
bn^tforeign  judgments  than  against  oTown 


|.nv.  OfLa.vd. 

In  an  action  in  revendication  of  a  piece  of 

l*J    ^t.dtrtTn,^''''^  nevertheless  dis- 
r  aeiendant    harmg  proven!  more 

lilt  .1.-. 


!-cover™LrofT;£e^?    T""""-  "> 
partofhfssei.Miioru   „     I  '''®   of  land  formino- 

".nderan  irtrr  a^de^'T'  '  P''^'^  "'^''"in^ 
f'le  ''eed.bMt  wlo  win  I, '","'<■  °r  "''^  ''«d  nS 
■n  nMdi.sturl,ed  nol  i  •  '^'■'''"''a''^'  •'*!  bee,, 
iMd,  cotif  r  ,„r,  f  '7  '^^  tliirty  years- 
'-elow,  fliat  hS.  ore  ch!','''"'^  of  th»  courts^ 
pc'session  waJa  ba  to  H,p  '  .'°"  ^^  "'''•'^  •^'^a'''' 
,  't  njade  no  diHere," L  ^  '-u  ,1  ,',?'  '^r"«^  rirst,. 
imichailversemsM,!,,  i)  '""'   ''"^  ""'^  of 

tl'e  statute  o'eo  V  en,  .r'r"r  '""''  ""'''■■• 
of  feudal  an,l  ^ownLi^Ki  '/i  ,'  ^°'  "l'  *'^f"'ctio.v 
of  Lower  C«aad  i"  Z rJ,  T  f  ',"  "'^  Province 
'lie  Crown  for  l.e'^r  ^Tt'^  ■'''">".i°'-y  ^o 
tenure  into  that  of  free  and  c,.?,,,,n''''""'''''"  ''"^ 
issuing  of  the  letters  rlf,!  "-'"""O"  '^occagcthc- 
I'eingT/,,.  //„/„  v,t  ,C  Ir*-?""""  "'''  ^'""^ 
?nd  tbnt  U„h  Iv  he  ar,.'::';'7.^°''<^F''^-''^ 
force  in  Lower  W  ada  a  ,  1  th  '' F^'V't",  '" 
prescription  ran  in  f^uor  !f  1  '-"'fe'''«''  ^^'>■'^• 
possess^n  for  thir  v  vpar  ,  ''*'''>'  '"  '^ctu,.| 

such  adverse  TO  "/ssfr^'''"''^''''^°'''l'y.  that 

pos.:S.;ion"^dt:?'„o1''°;  ""'  ^"<=''   J-^-'on  of 

•another/bn   tlmt  anv  tif  7  ' .""'  l^'«esRor  t„ 
«o»^v  ««■«,,   '!."^'2^^'!'''    [>'  '"formal  writing 

«as  suffic  e{   '  o  e  taU    h  ,^  ;'*''"'?'  '"'"^'"'^^ 
2242  C.C.  ebtatiiish  the  transfer.    lb.  & 

XXVL  Op  Landlord's  Right  op  Action. 
of'S-rty'"';L're:is^:^   "o  prescription  shor. 
^-  C.  J.  13,  S.  C.  R.  1871  ;  22G1  C.  C.  '^'  ^"^ 

XXVIL  Of  Lanes  and  Ways,  see  op  Roads. 

paStlculi"  tiUe'^ar"'  °^  '^'''"^  '''"^'^'^^  of  a 
such  'and  ot;  'as^'s^ch  ZT  ,''^"°«"'==^  «* 
njore,  will  Erco,  si     n  /':,,' V^'LI'^".^  «":* 


.  act^m  wh.H  tHe,e.n.      'ScClSi-KSr^ifF^^'f 

vl»rAam6a«/^  14  l".  c'  r:222,  Q.B.  I85I.         '^• 

XXVIir.  Of  Loan. 
the  d^fP^t""!  ""  P''*""''f  ^as  a  bouraeoi,  and 


iftlb'e',?rto  rel?atH;,  f""  Pr«»0'-i,.tlon-of 
IdS  ■"['  *«'ioutTl  10  r.trf^J""''  arejireeoribed 
BJ,.'«  proiJuce  any  lit  n   „^  /'^  Prescribing  being 


XXIX.  Of  Mandate. 

tl.pl!/"  '"'"'^  of  mandate  un,Jer  the  civil  law 
the  only  pu-scription  that  can  apply  is  that  of 


I    I 


n 


I'i  .H 
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PRESCRIPTION. 


thirty  yearp,  unless  the  defendant  fihows  that 
POHie  exception  exists  in  hiH  favor.  Phillips  v. 
Joseph,  16  L.  C.  J.  104,  S.  C  1872. 

XXX.  Of  Mandator's  Claim. 

650.  By  the  action  to  accoiint  the  mandator's 
claim  for  nionevs  collected  by  his  mandatory, 
and  not  paid  over,  will  not  be  prescribed  under 
thirty  years.  Joseph  &■  Phillips  et  al ,  19 
L.C.J.  162,  Q.B.  1875. 

XXXI.  Of  Mixed  Action. 

651.  Where  to  an  action  both  personal  and 
hvpolhectry,the  defendant  pleaded  the  prescrip- 
tion of  thirty  years,  holding  that,  notwithstand- 
ing the  plaintiff'  had  joined  the  hypothecary 
action  with  the  personal  one,  the  thirty  years' 
prescriUion  had  the  etlect  of  extinguishing  the 
demand,  and  the  phiintitt  replied  that  no  pre- 
scription short  of  forty  years  would  hold  ;n  such 
action,  the  court  maintained  the  plea  and  dis- 
missed the  action.  Dilard  j.  Pare  et  ux..  1 
L.  C.J.  271,8.  C.  1853;  22-17  C.C. 

XXXII.  Of  Moveables. 

C52.  Where  a  violin  had  been  attached  as  be- 
ing the  property  of  the  plaiiititt' by  a  writ  of 
revendication,  and  the  ques 


question  of   prescription 

ivas  raised— //cW,  that  the  prescription  of  three 
years  in  the  case  of  moveables  cuuld  not  be 
"maintained  without  prouf  ot  j:oo<l  faith.  Herbert 
V  Fennell,  7  L.  C.  J.  302  &  13  L.  C.  R.  385, 
Q.  B.  1863.  ,    , 

653.  And  AeitZ,also,  that  the  knowledge  of  a 
party  invoking  such  prescription,  that  the  per- 
son from  whom  he  acquireil  such  moveable  was 
not  the  owner  thereof  was  evidence  of  bad  faith, 
lb.,  <k  2268  C.C. 

654.  Nothin  •  ?hort  of  three  years'  possession 
of  moveables  can  deprive  tne  real  pronrietor  of 
a  moveable  from  exercising  his  right  in  the 
hands  of  a  third  partv.  Gould  et  al.  v.  Cowan, 
10  L.  C.  J.  345,  S.C.K.  1866  ;  2268  CC. 

XXXIII.  Of  Obligation  Sous  Seiko  Prive. 

€55.  Where  defendant  gave  to  plaintiff  a  paper 
writing  sows  se»)</;>»'ii'^  oy  which  he  acknow- 
ledged himself  to  owe  to  plaintiff,  thereto  pre- 
senting and  accepting  the  sum  of  $81.60  for 
value  received  by  settlement  of  notes  given  be 
fore  such  date,  and  which  defendant  obliged 
himself  to  pay  to  plaintiff  or  order  in  one  year 
from  the  date  of  said  writing,  with  interest  at 
seven  per  cent,  per  annum,  to  count  from  said 
date  until  complete  pay  ineiit,the  said  ii;terest  to 
be  payable  semi-annually— V/e/d,  that  it  was 
subject  to  the  prescription  of  five  years,  even 
though  the  word  obligation  was  written  on  the 
b«ick  of  the  said  paper  writing.  Wurtde  v. 
Oirouard,  18  L.  C.  J.  154  &  6  R.  L.  737,  S.C.R. 
1873;  2200,  sec  4,  CO. 

XXXIV.  Of  Physician's  Account. 

656.  Where,  to  an  action  by  the  representa- 
tives of  a  physician  for  professional  seruices 
renaered  and  medicines  supplied,  the  defendant 
pleaded  the  prescription  of  six  years  under  the 


PRi;scRiPTi05r. 

statute   10  All    Vic.  cap.  11— /Mi,  that  the  j 
plea  could   not   be   maintained,  and  juitgrnratl 
went    for   plaintiff.    Buchanan  et  al  y.  Co^l 
mick,  1  L.  C.  J.  181,  S.  C.  1857;  22G0,9m.7 
CC.  I 

667.  In  an  action  by  the  physician  himself j 
for  the  recovery  of  his  account  for  services,  en  I 
—Held,  that  tlie  prescription  laid  down  bv  the  I 
statute  10  &  11  Vic.cap.26  is  an  absolute  b'ario I 
the  action  and  not  a  mere  presunuition  ofpav-J 
ment.  Bardy  v .  Huot,  il  L.  C.  11.  200, S.C.I 
1861.  I 

658.  And  in  another  CAse— Held,  to  be  pre-l 
ccriplible  by  five  years.  Valois  v.  A'uy,  1  R.L.f 
198,  S.C.R.  1869 ;  2260,  sec.  7,  CO. 

XXXV.  Of  Rent. 

659.  Arrears  of  house  rent  are  .subjeot  to  t| 
prescription  of  five  years.  Siujohn  w  Rons  ii 
Christopherson,  a  L.  C.  R.  509,  C.  C.  I8.io;22olll 
CC.  ,  P 

660.  In  an  action  to  recover  a  balance  of  renJ 
accrued  more  than  five  years  previous  totheinl 
stitution  of  the  action,  to  which  ilelendailj 
pleaded  prescription  under  the  142mi1  an.  ofibjl 
Ordonnance  of  162^— Held,  that  the  plea  wai 
good,  but  defendant  having  said  in  aii,<wert.)d 
Oemand  of  payment  that  he  had  ii  large  accou:! 
against  the   plaintiff,operated  a,-<  an  imerriiptioij 


of  the  prescription,  and  plaintiff  was  not  emitlf.J 
Delisle  v.  mcGinnin,  4  L. 


to  recover.     Delisle  v.  McUinnts,  i  L.  C.J. 14, 
S.C  I860;  2227  k  2250  C  C 

661.  The  defendant  being  sued  for  the  rente 
a  pew  in  the  parish  church,  pleadeii  iht  litj 
years'  prescription — //eld,  that  the  five  years 
prescription  did  not  apply  to  such  cafe.  LM 
Vur^  et  Marguilliers  de  r(Eiwre  ft  Fnliriqma 
la  I'liroisse,  de  la  Ville  Marie  de  Mimtrtd  vj 
Mixier,  8  L.  C.J.  133  &  15  L.  C,  E.  419,S. 
1864;  2250  CC  , 

662.  The  prescription  of  the  arrears  of  a  red 
constitute  as  the  price  of  an  immoveable  soil 
does  not  take  place  under  thirty  years,'  7iii| 
cotte  V.  Pappans  et  al.,  7  LC.J.  2"2il 
L.C.R.  153,  B.C.  1863. 

XXXVl.  Op  Reprises  M.^trimoxi.iles, 

663.  Action  was  brought  for  the  amount  j 
the  reprises  matrimoniales  of  the  wife,  who  1 
obtained  separation  of  property  from  tlie  W 
band,  but,  according  to  the  plaintiff,  such j«4 
ment  had  never  been  e.xeciiteil- //eW.thaiti 
prescription  of  rSpri-ies  matrimoimk.<  of  il 
wife  did  iioi  /un  during  inarriage,whilethewl 
continued  under  the  power  of  the  hu-ml 
Gauthier  v.  Marchand,  7  L.  C.  J.  3:0, : 
1863.  .       ,,   ,, 

664.  And  held,  also,  that  the  universal  legij 
in  usufruct  of  the  wife  separate  a.s  to  propet 
could  claim  such  r^pri.ses  matr imomak)  it!i 
the  succession  of  the  husband  after  the  lapsci 
thirty  years  from  the  judgment  of  separaiii 
lb.  ' 


*  With  the  exoeptioii  of  wliat  is  due  to  t'is'Jj-,  ^ 
arroai-s  ofrents  luo^dlng  life  fent*.*"  »"7'  ;„  fJ 
or  houae  rent  or  land  ro.it.and  gwwra'jy ' '  "J'f.  fl 
ral  or  civil  are  prescribed  bv  "'» J>*'Lto.ti,l 
scrlptlon  of  the  prluclpal  carries  with  It  tint  o>  mi 
rears.    :2i!50  C.  C.  ' 


■«iMiiia 


?re;scription.       i 

11    Vic.  cap.  11— //d'i,  tlmtih! 
Dt   be   maintained,  ami  jufigmentl 
lintiff.    Buchanan  et  al  ».  C<l^| 
J.   181,   S.  C.  1857;  2260,  sec  7, 1 

action  by  the  phyBician  himself  I 
ry  of  hie  account  for  Bervices,  etc,  f 
ifle  prescription  laid  down  by  the  i 
LI  Vic.cap.26  is  an  absolute  bar  lol 
id  not  a  mere  presnniiition  ofpay-f 
/  y.Huot,  11   L.  C.   11.  200,  S,C, 

n  another  caae— Held,  t)  be  pre-l 
five  years.  Valois  v.  Rui/.  I  R.L.f 
869;  2260,  sec.  7,  C.C. 


Tfl  of  house  rent  are  stibjeot  to  al 
of  Hve  years.  Siiijohn  v.  KosiiM 
on,  e  L.  C.  R.  509,  C.  C.  l8.%;22Jo| 

action  to  recover  a  balance  of  real! 
e  than  five  years  previun.s  totlieiB-j 

the  action,  to  wliich  (ieleniijiij 
cription  under  the  142nii  art.  oflhi 

of  1629— Held,  that  the  plea  itai 
Fendant  having  said  in  an^^wert.jj 
ayment  that  lie  liad  a  large  accousj 

plaintiff'.operated  as  an  inlerriiptioJ 
riplion,  and  plaitUitt'wasnot  eiitiil«.| 

Delisle  V.  McGinnh.i  L.C.ll 
!227  &  2250  C.  C. 
Jefendant  being  snod  for  the  rent  o 
le  parisli  churcli,  pleaJe;!  the  lirl 
;ription — //eld,  that  the  five  yearn 

did    not  apniy  to  fiich  case.   if| 
■guilliers  de  ViEiwre  d  Falirifn  i 
de  la    Ville  Marie  de  Mnntml  v| 
.  C.J.  133  &  15  L.  C.  R.41»,S. 
O.C. 

prescription  of  the  arrears  ot  a  Kd 
IS  the  price  of  an  ininioveable  soil 
ce  place  under  thirty  years.*  M 
ippans  et  al,  7  L'.C.J.  272  i  if 
S.  C.  1803. 

Of  Reprises  M.^tbimoxmles. 

on  was  brought  for  the  amount^ 
I  matrimoniales  of  the  wife,  lyhol 
paration  of  property  from  tbe  iiiil 
according  to  the  plaiiitirt,  suclij4 
ever  been  execiitei1-//eW,ilialii 
1  of  HprUes  matrimoiMa  of  if 
.  .'un  during  niarriage,while  the «il 
under  the  power  of  the  hii-k«j 
/.  Marchand,  1  L.  C.  J.  32i),  S. 

I  held,  also,  that  the  universal  legij 
;  of  the  wife  separate  as  to  propel 
1  such  r^prisea  matrmmitkim 
lion  of  tlie  hu.sbaiid  after  the  laps' 
■8  from  the  judgment  of  separaiii 


)  exception  of  wliat  is  due  to  i'n^'J;;  . 
at8iuo1udlngliferont8,allarrearo^»«j 
I  or  land  reiit.and  generally  all  ir»'f ,"? 
are  prescribed  bv  f'^  years,  J. 
the  principal  carries  with  ittiun»"»l 
C.C. 
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.\X.\Vir.  Of  IlEsoLuroRY  Actions. 
6a.  All  action  in   rf-cissjon  of  a  contractor 
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L]  (;(i8 


.\-.\XV'fir.  dy  ROAU.S,  see  or  Street.s,  &c. 

M.  0,1  a  petition  to  set  aside  a  by-law  an- 
\uT!r   '"■,•^^'•""«g  of  a  "Hinicipal  bv.rL?- 

w  n  ^''"T■'"^'e"«  ■*  ™»''  might  hie 

Jken  ope.Kvl   in,l  used  by    the  public,  no  r^ht 

UXIX.  Or  SuiGNioRiAL  Rights. 

«67  Cii.ier  the  seigniorial  system  no  pi-e.-crin- 
Ita  b.^T,sio  rii:.  ttgainsf  the  right  of  relrat 
Udahnu^unvv  the  exhibition  of  the  vasHulV 
ri,llei:n,l  delivery  of  copies  thereof    otle-"r. 

\lt  I  -.!. .,  V2  L.  C.  R.  294,  y.^Rtol"'-'  ' 

XL,  Of    TlTilKS, 


tl,t,  \  1  T\°"  ^°'  "'^^«'  'o  wl'ich  the  de- 
|er.Jai,t  pleaded  ihe  pre.-cription  of  one  year  the 
1^  cepiion  wi.  M  to  be  mal  /b«</^e,  and\t  s 

aJTne  action   for  tithes  in  Canada   i,s  not 
fel  to  the  prescript  ton  of  one  year.     Brunet 

k.  ieM    '.I'y '"'^"'"'^  tliatsuch  action 

rt«  Milject  to  the  prescription  of  one  year* 

pte™.v    I  UlM>K,  3  L.  C.  It.  62,  S.  C.  1852 

>d.    itl,e,.aiv  not  subject  to  an  anntuU  p;e- 

«iplio,Hnd   thecni-e  (o  wiiotn  they  aivdue 

kel  l„r  u.iear..  unpaid.     Iio,,\.  Bcrge- 


l«n:i",;^r"^'"^'^'^'^-''«'<iL.c.j. 

I'.-e  .vears  under' ui^^i','^  To  ?,r'ir"'^J  ^r 
'1.  and  tliatsuch  plea  was  n,^f  „,  i^'*-/  "-'"P- 
P^.V'ent  or  coniKt^on  S7  /i' ''^ ''''^'^■' '''^ 
'■«««,  2  L    c    I     iT'l  p  S  I    *''■"''"-''•   y.  Tor. 

l«gj^:i<i2i2406C   c*  ^'•"•^O^.S.  C. 

pre?r'ipt'i'on"o''f'one  v^i' ;''}Ses-//eW,  that  the 
»''"'^  the  plainUfT^ht  '^  ""/  "^P'^'y  '^^^Pt 
employ   of  the    ,  !.■     1     '^"^^^'■^   to  '*   in  the 

l^.CMiA,s:rim"'''^-'-'^'''^5&8 

-•"ieSH:S-^:^;--7  in  appeal  that 
';;'  «ucl,  conditioa  exi^te'j  /  f  "'■"'*^'  '""^  '^^^ 
t^  B.  1859.  ^"'^  &  9  L.  C.  R.  433, 

'•"explSirt^^t'^^'tfP'-ntitrafter 
;vage«  due  to  hitn  as  .i'as  er  of  a  IT  '"'''''''''  ^f 
"'tween  Montreal  and  Wirie  and't.""  ''I'-^'^S 
''""t  met  the  case  bv  tl>.  .^„!    >?.'''^.  ">e  Jt'leu- 


'I'liit  met  the  case  bv  the  ,.\^1   r 

line  «o„, i._  .,     -Ji'."-  P'*^**  o(   prescription  of 

the  Coutume  de 


nave 


|ii,2!{.L.J32,  C.  C.  1867. 
IXLI,  OcTiTi.K. 


I    the  e     ■     '     P''''°^P''"''='"'P'i<'"  ^^iH'ont 
r«i     ,,  '  '">"'  '''"^'    P^'acealde   an 

Mr„,o     ownership    and    possession    f 
|.r4     ,hirty  years      la-rick  v.  SM„   \[ 

lie  c  ^■•'-  ^^"'  P-  '^'•'«ii7; 


^'  •-"cuase  uy  t he  n  ea  ol 

one  year  under  the  12th  Art  of  th^  n    i 

Paris—Held   fli.it  .itl  ^"'^  "outume  de 

by  such  an  de  d  d  }  ,  P''T'"'P"°"  established 

2262  &  2406  C  C  '  ^''^'  '^^  ^-  '8«0  i 

'any'L^;|,s,&,'t:r°^p'^''^-"''^- 

•""tiou  of  pavtneaorotrer, ?'''"'"«  "«  ^f^^" 
note  to  art.  6-74, «i'ra  "'  P''^'"^"'-  ^b..  <fe 

*>'^0.  In    an    action   for    servicpx    K„, 
nephew  and  his  aunt,  with  whom  the   n''!'   * 
livedasoneuftliefaniilv  1,p  1,  .  i         "ephew 

up  by  {u'v-IIeld   r^  1'.  s  '""'"=: I'een  brought 
vice.; was    pre*cn(i    bv    -,      "'""^^''■n'"^"'>    «°r- 


XLUI.    OUDINANCE   OF   1570. 


li'Ul,  (Jr  IValiks. 


I,  ill  '"  ""'r"  *■"■■  servants'  wages  -Hell 
I   I     an  ,wi     prescription    wonld    anulv 

I    V;H^'r/^^■^'^^''■«'•'2Rev.dT^,; 
F.V■  li.  l«i,  ;  >n,t,  soc.  3,  C.  C.  " 

i'M"an,>etie,byadome8ticforwages,to 


liclilhedel 

N'bf  plain 
ffaiioii.re,     „ 
|',tliaitli    ,lei  o, 

|«''t    dlTdftl 

I'liepiun  ntof  v.i; 


ii  I  by  a  { 
la  tnl(id( 


i„   , ,  1     I    . ""  "»;;es,  lo 

I;'  'pl>ided,among  other  things, 

3'  one  year  and  compensation 

■  ;",  ■^"^"'e'-tothepleaof  com- 

'  '"  Amount  of  their  claim  — 

'■  '     '■■•''Ption  was  insufficient 

h  of  the  defendant  as 

.;,,^''^^  anavernient  that 

were 


ok  «'a.  ke,;.  ;         '  1    ,  ""  overmen 
__'»a^kept  m   .nichthe  payments 

te  PoS  ''"!''?«''"«  of  the  tithe  are  im- 
t««^-il!lib,,r ,  J  ecu™  f  rl°"  '•y  ^.^--'y years  runs 
E?"«:«l(oroni.  vear'sd'h'^*''"  °^  ""»«"  can  only 
f»^"«*i,cc    Jia  J;  <?'"*«•  "'"8t  be  paid  at  tue 


■iinil  »l»u  «.„|   „.,„i,.|.  II,     „„;.■,!''  ?,™  pay- 

•XLIV.    Pi.EADINO. 

w.?ii!:;e;..^:i!7;,-;!-;^j-,^pro,.rty 

and  to  establish  such  pi-escVihiT.n d*^  "'P"°"> 
of  predecessors  was  ^i  vok  '-// 'wP^f^^^^^ion 
names  of  such  ihvIp,.,.-.,  ,   "'  "'at  the 

H^eset  al.,  13  L.  ^.  R.  154,  S .  & 2  "^^  ^ 
^««i'«-,  4  R.  L,  388,  .S,  C^8-2  ;  Lii]  L'.  C.  P.  ""' 


II 


them  it  tbe  §eia^'2l?^t';?plCC';i'«,ref  ^TcH 


.,,1 
j.-l 


lOdi 


PRESUMPTION. 


XLV.  BBinj>-cuTioN  of. 

684.  In  an  action  for  dower  to  which  preBcrip- 
tion  was  pleaded— IfeZd,  that  a  payment  nmde 
under  a  judgment,  in  favor  of  oneof  ilie  olaini- 
snts,  by  the  proprietors  of  the  mimoveab  o 
burdened  with  the  (lower  does  not  interrupt  t he 
prcBcription  witii  respect  toother  portions  of  tlie 
dower  not  claimed,  and  that  suoii  payment  was 
not  equivalent  to  the  renunciation  of  the  prc- 
Bcription already  acquired.  Binson  et  id.  & 
Maclean  eial,  12  L.  C.  R.  214,  S.  C.  18b2; 
2185  C.  C. 

XLV  I.  What  Constitutes. 

685.  Where  the  proprietor  of  a  servitude  has 
proved  that  he  always  availed  himself  of  it 
eince  its  creation  by  act  of  donation,  and  that 
euch  act  had  been  duly  registered,  the  servitude 
cannot  be  prescribed,  and  the  defendant.  U\<;\n/M 
a  third  holder,  cuniiot  claim  to  be  uul-uui-ii 
therefrom.  AraliambeauU  v.  Archambemlt, 
16L.C.  J.297,  S.  C.  1;;7;;562G.  C. 

XLVII.  Who  May  Plead. 

686.  On  the  contestation  of  an  opposition 
claiming  Uud  seized,  aiiain^t  which  the  plaintifl 
(let  up  a  prescription  of  ten  years,  acquired  by 
♦«n  years'  possession  of  the  defendant-/few, 
that  the  plaintitf  could  not  invoke  the  msses- 
Biot.  of  the  defendant,  to  whom  he  had  sold  the 
Jand,  in  order  to  make  up  the  ten  years'  posses- 
sion required  by  law.  R-iter  v.  Ihibodean  & 
Torrance,  14  L.  C.  R.  ;'.06,  S.  C.  1863. 


PRESENTATION. 


T.    For     Aoceptanck     or 
BILLS   OF     EXCHANGE 
80RY  NOTES. 


Payment,     .tee 
AND    PHOMIS- 


PRESUMPTION. 


I.  Of  AciENCY,  687. 

IT.  Of  Bad  Faith,  688. 

in.  Of  EviDENC;;,  689. 

IV.  Of  Fraud.  690-695. 

y.  Of  Knowlkuge  of   Insolvent,  696-700 

VI.  Of  Malice,  701,  702. 

Vn.  Of  NE(iLiaENCE,  703-705. 

VIII.  Of  Nri.i.iTY  of  Marriage,  706. 

IX.  Of  Payment,  707. 

X.  Of  Reconciliation,  708. 
XI   Of   Undue  Influence   in  Matters   of 

"Wills,  709,710. 

XII.  With  Regard  to  the  Law.s  of  a  For- 
eign Country,  711. 

I.  Or  Agency. 

687.  An  action  'n  damage  was  brought  for 
the  non-delivery  of  Hour  sold  by  dofeudant  to 
plaintillunder  a  contract  between  them  made  by 
a  firm  of  br-ker.-— y/c/i/,  that  the  fact  that  such 
firm  wore  regular  brokers  constituted  to  legal 
presumption' of  their  being  a  mut'ial  agent  of 
the  parties,  and  in  the  absence  of  dire'-t  evidence 
of  their  being  authorized  to  sign  the  bought  and 
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sold  notes,  .'uch  notes  do  not  con-ii'  iioavalij 
memorcndiim  in  writing   within   tin   Stiuiueof  | 
Frauds.     Sfiine  et  al.  v.  Ileward,  1  L.  C 
S.  C.  1856;  1735  C.C. 

II.  Of  Bad  Faith. 

688.  Hel'L  on  the  contestation  of  :m  ii]i|>i,it!OD  I 
to  a  reiwrt  .>('  distriliution,  llmt  kiiiiulcii;i  hyj| 
creditor  wlien  regi,>;tering  hi.s  claiiii  of  ih-jxiij. 
ence  of  ad.  hi  nut  registered  is  not  ii  |ir(>iiini|)>  I 
tion  of  bad  faitli,  such  as  willdepiivcluiii  .jIiIk 
advaiitajic  Iw  .i  ■quires  by  regi.straunii,iiiilt>v,iie[ 
be  guiitv  of  fraud  and  collusion.  Ji'.iss  v.  M» I 
&  Killnl!/   .3  I ..  C.  R.  136,  8.  C.  ISuX 

III.  Of  Evidence. 

689.  Where  the  defendant  pleaded  pr.siTliiiioDJ 
to  an  action  on  a  promissory  now,  mi'l  ibj 
plaintilt's  filed  a  Utter  referring  to  a  nole.uitlioiitl 

I  speeiiv.iig  .iiiai  note,  wliieli  tiiey  claiincii intsrJ 
I  rupted  the  [irc-cription— //e/(i,  tlmi.  in  thejl).| 
sence  oi  piOMf  lo  t'.e  coiurury,  the  nuu>  ifieirftll 
to  in  the  letter  would  be  presuineil  to  k  ibel 
one  in  question,  and  the  plea  win  tli.'imiwlJ 
Thompson  v.  McLeod,  1  L.  C.J.  1  jr>,S CI* 
1239  C.  C. 

IV.  Of  Fraud. 

690.  A  donation  made  by  a  weak  an!  i 
person  for  a  i;naM  annual  rent  i;'  l  xr.ftaj 
half  of  the  annual  revenue  of  the  pioiK'rtygiitJ 
may  be  set  ('"hIp  for  fraud,  if  tl.e  inlernu'tc 
fraud  be  not  u-butted  by  evidence  oi'oiimhi 
stances  which  plainly  show  that  .lucliinffretci 
is  unfonndei.  Bernier  v.  Boisseini,'!  fcv, 
Leg.  209.  Q.  R,  1813.  . 

691.  The  apnelhtnts  again.st  whom  an  atlaoU 
ment  in  garnisiinient  wastaken,  nuiieaileclarij 
tion  claiming  certain  of  the  etl'ects  .^er.ed  now 
a  transfer  from  one  P  to  the  appellai.t,  McFH 
lane,  who  had  in  turn  transferred  ii,' In*  i'o»M 
pellaiit.  The  resjwiulents  conte.^l 'i  tlit'M'l 
ration,  on  which  contestation— //tW,  rmm 
the  judgment  of  the  court  below  that  tlietVtiiii 
these  sales  were  made  without  warranty, I'lji'" 
give  rise  to  a  presumption  of  Irautli  anJl 
transfiTS  having  been  made  by  notarially 
were  no  evidence  that  the  sales  were  not 
ftde.  McFarlane  et  al.  v.  Udaire  et  Hi, 
L.  C.  R.  374,  P.  S.  1H62. 

692-  The  fact  thatasuleof  niovealikMWM 
relations  has  not  been  followed  by  displfceiBI 
or  delivery,  will  give  rise  to  a  pre.«ui'i|it;oiJ 
fraud  with  respect  to  third  parties  wh.urecil 
ditors  of  the  ven<lor.  and  tlie  sale  «■ 
aside.  JJnvis  v.  8haw,2  \l  l-  623,  h.C  E.Hl 

693.  Where  an  insolvent  gave  to  a -eiaMj 
liypothec  on  his  propeity  jnxl  before  l.i8«*OT 
uienl-ndd,  that  tlie  relationslup  ro"ld?l 
rise  to  a  presumption  of  fraud.  ''I'l'm 
5//a'c,  3  R.  L.  439,  Q.  n.  1871. 

(i91.  In  an  action  in  roscisMonof  aiiiinnii»j 
contract- y/f/^/,  reversing  the  J'"'?"":",; , 
court  below,  that  no  preHiuiiption  ol  ran 
treated  by  the  fact  that,  in  liie  tfai'f"  ' 
money  due  on  account  of  tliecontract.lhe^  \ 
transferred  exceeded  the  value  of  the  »« J 
maiiiing  to  be  done,  a.  the  creditor  o  W  ^ 
for  could   compel  die  iraneferee  to  rotund 


RESUMPTION. 

uch  notes  do  not  conif  iicavulijj 
n  in  writing  within  tin  Stiuuteof 
•lie  et  al.  v.  Heward,  I  L,  C.  ).i;, 
7:i5C.  U. 

1)  Faith. 

,  oil  the  contestation  of  iinii|)|i.w:iioii  I 
t  (iiHtrili\ition,  that  knowlcii;!  Iiya  | 
n  regi.^lcring  liis  clain.  of  ih- ?xh. 
hi  not  registered  iH  not  ii  |irwiimp'  l 
auii,.ancli  as  wiildepiivcliini  ulilif  I 
I'  a 'iiuireH  hy  regislraliiiii,iiiiliv;iiel 
tVatiil  and  collusion.  7i'.).«  v.  LkM 
i  J,.  C.  H.  1.36,S.C.  185;i 

Evidence. 

re  the  defendant  pleaile.l  pnscn|il;o!)| 
n  on  a  proniissury  nolc,  aii'l  tlul 
:'d  a  Ittter  referring  to  a  iintt'.v.iiiioiiil 
.iiHi  note,  which  ihev  ciiiiiiicii mierJ 
prcf^cription— //tf/'^  tliiif.  in  iheab-l 
K.f  ii>  t'.c  contrary,  llie  note  reieiTftil 
tter  would  be  presuincil  to  k  ibfl 
stion,  and  the  plea  wii<  i|isiiinf*Jr 
V.  McLeod,  1  L.  C.J.  16;'), S.C.I*" 


onation  made  by  a  weak  ani  %f 
a  iiii't'l   anntial   rent  i;';t    .\:c?iind 
annual  revenue  of  the  piopeitygirtJ 

jx-tde  for  fraud,  if  the  intortiictcr 
ot  u-hutied  by  evidence  oi'  ciicimt 
ich  plainly  show  that  .^iicli  iiiffraM 
e,i.  Hernia-  v.  Boissean,  2  Rev ' 
^.  B.  I8i;{.  . 

;  appell;tutB  against  wlioiii  an  atiacbj 
rniKtinieiit  wa.staken,nuvieailccl»rij 
ng  certain  of  the  effects  .<er^(Hi  unda 
from  one  P  to  the  appt'llai.t,  McFjT 
had  in  turn  tran.^ferred  iu  hi*  fO» 
.'he  resiKwdents  content  litliei 
which  contestation—//'.''',  rf'H 
?n  t  of  the  court  below  that  tliefafiiii^ 
were  made  without  warranty, diJi 
L)  a  presumption  of  fraud,  aiiJl 
laving  been  made  by  notarial  J» 
ndence  that  the  sales  were  not 
Farlane  et  al.  v.  Leckire  d  d,\ 
74,  P.  S.  1H()2.  ,    , 

e  fact  that  a  sale  of  movealiii'?  «m 
ia8  not  been  followed  by  di.-pltceine^ 
y,  will  give  rise  to  a  pro.'umpMiil 
1  respect  to  third  parties  wli'>iirecj 
the  vendor,  and  llie  pale  w  IKJ 
;/sv.  6'/ia«',2R.L62:i,S.t  m 
lere  an  insolvent  gave  to  a  eiaiw 
jnhispropeityjnstlieforel.isn^il 
Id,  that  tVie  relatioiisliipy^oiiil?! 

presumption  of   fraud.    '''"""»l 
i.  L.  4;i9,Q.  n.l8Vl.  , 

an  action  in  rescission  of  an  unnm^^ 
■  Jhid,  reversing  the  j''dgni™l^_ 
,w,  that  no  presumption  ol  fra" 

■the  fact  that,   in  ilie  1™"*^'^ 
3onaccountoftbecoiitract,ihf«l 
rle.xcfedcd  (be  value  of  the  ^^o  if 
o  be  done,  as  the  creditor  of  I 
compel  die  transferee  to  rofM'i 
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PJJi5l'-\0.\f. 


lOM 


fiirplns,    Berlingxiet  y .  Drnlfi  19  r    /^  t, 

Q.li.  I.St;2.         '^  '*'' ^2  L.C.R.4;i2, 1  contrary      n     ■    , 

m,  Wliere  in  an    action  bv  »«  o    •  P-  ^-li.'  k  oj^'/' * -'''•A7n«oM,  17  I    v    f  r, 

recover  I'-Kr.y  transferred\^a,?'^„::^;f";.*'  '«    '«''  «  C.  K^''  ™^^^  '■  '^''■^r'hurVL  "c  j' 
,iay  previous  to  his  assicr,,,,,,,,;,    j'„   ,   ,  ^"'^''p        704.  J},,.  ,' i        '  "'• 

!•«'■  ^'■.•^•'"■-tru.lionl        /'"I?  l^'-!«l'  vvL    * 


%™«'/  V.  Sah-es,  6  S.K60"s'c"l874  "■",'" 
Act  bsij,  .^ec.  130  et  neq.  '  '**'•*  '  ^i" 

V.  Of  Knowledge  of  Insolte.vcv. 

i)%.  But  held,  that  tJie  brnH.o,  ■     r 
...-olveiu  taking  transfer  from  t'^i""'  °''.«" 
01  111.- property  would  be  presi.    "d  ,o  l,'^''"''" 
k^  .n.-olvent  condition.'    liimmZ^o    '7  "l 

W.  And  after  public  notice  has  heon     • 
of(lieis.s,ieofawrrtoratt.-.chme,    m  i.     ^  ^"'^'' 
(lie  public  is  held  toknow  oft  i,n    '"''■"'"^>'' 
the  Solvent  to  dispose  of  h^s  esTae    '''./"//  "^ 

.pNfr..iaJud,mtr",^uLtLr;JraVaS 
Ci»9.  And   where  one   enters  ii.tr.  o 
w,th  an  insolvent,  to  the  prejudice  ofhr""T' 
lor.S  a  knowledge  of  his  msoCncv  wS    ^^ '" 

Ifmedfrom  the  circumstances  of  thf-       ,    '"' 
..the  tune  of  making  the  contrac   '  'Zt^' 

\k&hav>,  4  11.  L.  483.  Q.  B    1871  **^*'''*'^ 

lOO.  And  where  an  insolvent  wassellin^^ff.   „ 

t«  furniture  and  tools,  this  was  L/,."^"^"" 

.pre«nniptionoftheknowl«irofS„\°,"^'"« 

in  the  party  purchasing  from  h°n       'S'^""^ 


course  Of ;:      ™"  ^  ^>»M„>p  wl,  .   \7  " 

{"••-■^nnipio ':7';'!"''-^/«/<tL  £;«« 

^^1"-/'  could  only  t     '  ^;  '   '^,  '^J^"  ■■-sp<.ns,Me 


J/c. 


n.  Of  Malice. 

|.Wof,ecretilrec.!'inPtraf^5r .';''«  «''ega- 
llTOved.but,  on  tlecontrarv  fh„  .»  '"u  *""*  ""' 
|«eJ  on  a  together ?nsnffl-niiif  """^hn'^nt  had 
|™ation,  ^^  timVZ^pW^^a^  ""h*^  '"; 
ptiiiageiherebv— «/.///  ,/"  «ad  suffered 

«ed,  an,   Tlia  'tl  e  irJ  i"'^'^''"''^   *>«  P^*" 
P,  Q.  B,  1867.        -^*^^»«*  &  Glass,  17  L.C.R. 

t*'w  acc{:ld  ii""ofttfr°/  'Vv^?- 

|renii8e.«,  the  defeM,)AnV\i-  **"'"g  fire  to  h  s 
h  i"^  ic  ItliP  "^'"^  agent  of  the  com- 
¥<^>  tliat   inder  tl,r.    '"'   *""*  insured- 

Pwhismsiiio,,  ha,)  fl  If'  1..'    J   "'e  defendant 

r"«l"  deove     if/      "'*'''  themselves  and 
f '"«  part.    /S,  /r  PT'"J"!?'1.«''  "'"l'^^ 


^«"i-,tai„n;;i';;i^«*'^--edbvp,„ 

^^"•O.XtL,.,.voFM.,<n,l, 

accSed'^l'hi':;;;,. 'i«'  'I'e   .'"'^'a-l   has   ,,,e„ 
"  P'-e.sumo,io,7  o    „u     V  0.".'.".'"'  '^""^  '-' ''  <  u" 

JX    Ok  P.vment,  .ee  PRESCRJPTION. 
' '-'e SranVot?  ^^.P^-"'-d  by  the  lapse 
«'•  &  «  con^,.«,  i;^  L,  c.  J.  80,  C.  G  186^'™''*' 
Op  Reoonc/liation. 

a  meeting  he  had  1  aV  v,"h  h^l  '^'^""'^^d  on 
■otel,  where  they  drank  Up M  .P'a'ntiff  at  a 
to  proof  made,  there  was  n!t  '^'''  ^"*'  "Wording 
'o  indicate  th^t  Te  h^iabL  '  lP'*l^.'^^P'»'''«i^" 
action-T/eW,  that  the  e  „a«-  '^  '"''  "g*"  of 
reconciliation  created  bv,."*'  P'^.^un-ption  of 
P^ea  of  defendant  must  l^  L'""*'!""'  «nd  '''e 
,^-M8L.C.J.2ltriJrR.3£?S'«C^: 

^XI.    0.    UNt,CE     I.VFLt.KCE    ,.   MaTTEKS  0. 

tesi2^rttt:;a\^^::^l'---.hatthe 
")t  create  a  presumnLn  l  '"']'« '"^^O'- 'toes 
an  Hie  part  of  the  legS  r!i"''"t  '"""««=« 
i>aw6o«.^e.,,  3  C.  L.  f  o!  S  C  i8fi7*'  ''  "^^  '• 


siou  to  two  nieces  who  IdZn'"' '"  ,"'«  ^"cces- 


attended  and  .,u.«e„  i,„„  an,< 
eral  years  prior  to  fheiXease 


lb. 


P'1I'0fNeglige.vce. 


KlSot'^;;':.,''^''^'"'    ^°    ™^-  ^-«   OF  A  Po„. 


the'"oun  'Iwii ';r;"s^r,:e''fr^ '° ";« — o-, 
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'  £ 


it 
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PRIVILEGE. 


I'lUEST— 5ee  CLERGYMEN. 
I.  May  Receive LEfiAcr,  «ec LEGACY. 

pRIM0GENITURE-5ee  SUCCES- 
SIOM,  Rights  of  Eldest  Son. 

l'RlNCIPAL-^..e  INTEREST. 

PRlSON-S-e       CONVICTION,       IM- 
PRISONMENT, &c. 


PRISONER. 
I.  Confession  of,  ace  EVIDENCE. 

PRIVATE     SIGNATURE— *9ee     CON 
TRA(JT  Sons  Seiso  Priv£. 


PRIVILEGE. 

I.  Concerning  Bridges,  see  BRIDGES. 

II.  C  jnsenscal,  712. 

Adeances  to  build  Vessels,  713,  714. 
jFniural  Expenses,  715,  716. 
Kenf,ni. 

IV.  Grantkd  bt  Statute,  718,  71S>. 

V.  Ok 

Advocates,  720. 

B<uUtur  de  funds,  see  Of  Vendor. 
Builders,  721-724. 
Carriers,  725-727. 
Carters,  728. 
Ckrks,  729,  7.S0. 

Consignee  wider  Insurance  Policy,  731. 
6Vo»on,  732-737. 
Vernier  Equipenr,  738. 
JJotelkeepers,  739-744. 
Interim  Ansignee   for 
VENCY. 

Landlord,  745-763. 

Lessor  by  Emphyteutic  Lease,  764. 

Lessor  of  Wharf,  765. 

Meml/ers  of  Parliament,  766-768. 

Municipal  Corporations,  769. 

Nnghboring  Proprietors;  770. 

Physicians,  771-774.  • 

Pilots,  775. 

Pledgee,  776,  777. 

Raftsmen,  778. 

Jiailway  Companies,  see  CARRIERS. 

i>eamen,  779-787. 

Shantumen,  788,  789. 
Vender,  790-813. 
ir(<rtm(.',  814,  815. 

VI.  Ui'uN  Vehsels  for  Supplies,  816. 

VII.  Waiver  of,  see  Of  Vendor. 


PRIVILEGE. 


I'll.; 


Costs,    see  INSOL- 


tlie  sale  of  the  <;ooi1h  ami  efTects  of  the  ileleiiii- 
ant— Held,  tlial  a  privilege  coiinen-iml  ^\mM 
he  rPHtrieted  to  tlie  teriiiH  ofllie  ujrrceiiiciit  m 
tiie  nio-'t  lilieral  iimiiner.  Whitni'}/ v.  Crnigl;. 
Craiiik  Whitnry,  1  I..  C.  J.  97  A;  7  L.  C.  K. 
272, 'S.C.  1857;  1983  C.  C. 

III.  For. 


713.  Advances  to  Build  rus^.v/.v,— Tlie  .nl- 
vancer  of  nioiiey  to  build  a  cliip,  Iiimhj:  iiut  sm- 
ply  a  priviU'^'e 'creditor  but  a  ti'iiiiMVrt'c  ol  tl,e 
vessel,  is  entitled  to  be  paid  out  of  the  procHil? 
of  tlie  sale  of  tlie  vessel,in  preference  to  llie  wuric 
men  employed  in  building  and  cuniplpling  her, 
and  art.  2383,  sec.  8,  of  tlie  Civil  Cude  cuiim 
be  constructed  topcstponehis  claim  toutliers,iioi 
witbstanding  that  the  vessel  has  not  yet  insile 
a  vovace.  Germain  v.  Gingraa  k  Jama,  \ 
Q.  L.'r!  349.  8.  C.  R.  1869  ;  2370  ./  «y,  C.C. 
and  note  to  art.  368, page  826,  supra. 

714.  And  ill  anotlier  case  in  which  the  plain- 
tift' seized  a  vessel  in  course  of  coii^triictiuii  Iv 
tlie  defendant,  and  an  intervention  was  filnltiy 
a  third  party  who  had  advanced  the  muiieyto 
build  it,relyingon  an  agreement  anus  seimiprki, 
but  which  was  not  in  aocordaiuie  with  Hip  Kia- 
tute  19  Vic.  cap.  50,  in  that  it  wu^  neither  »ii- 
nessed  nor  registered — Held,  that  itiiid  not  con- 
fer any  right  to  the  vessel,  and  coiilJ  nut  avjil 
against  the  rights  of  the  creditor,  even  on  a 
subsequent  registration.  Peters  k  Oliurk] 
Lane,  2  Q.  L.  R.  231,  S.  C  187(1 ;  2:iT6  d  «j. 
C.  C. 

715.  Funeral   Expenses. — Privilejred  funeral] 
expenses  comprise  only  those  which  are  siiitaUt 
to  the  rank  and  station'of  the  deceaseilut  the  time  I 
of  bis  death.    Beaudry  v.  nesjanlinH  k  Diyaf 
dins  et  al.  &  Thomas,  4  R.  L.  555,  S.  C.  R.bil. 

716.  Aud  held,  also,  that  the  reyi.-trationof 
such  expenses  against  the  iinnioveahle  properly 
of  the  deceased,  though  under  seizure,  if  witlim 
the  delay  fixed  by  law  is  good  ami  vali'h  lh.,k  | 
2106  &  2107  C.  C.  ,     „   ,    I 

717.  Rent. — On  an  opposition  hyalandlordw 
be  col  located  by  privilege  for  his  reiit— //tW.lliai 
he  could  only  have  alien  by  verbal  le.iseto| 
three  terms  expired  and  tiie  current  term. 
Kicard  v.  St.  Denis,  3  R.  L.  45ij,  S.  C,  Ki; 
2005  C.  C. 


I.  Consensual. 

712.  On  the  contestation  of  an  opposition  for 
ihe  collo<;ationof  certaio  moneys,  arising  from 


IV.  Granted  bv  Statute. 

718.  The  auteur  of  the  plaintiff  obtained  froml 

the  Legislature  the  right  to  build  a  brnigeoverl 

the  river  Yamaska,  and   to  charge  toll  tliercl 

for,  prohibiting  al  the  same  time  all  other  per-l 

sons  to  build  a  similar  bridge  within  aniileoil 

upwards,  or   half  a  league  or  umler,  from  iMl 

bridge  to  be  erected  by  the  grantee  under  a  peii-L 

alty  of  fine,  but  added  '•  that  nothing  in  the  anil 

"Act  shall  deprive  the  public  ol' the  rgliiWj 

"  cross  said  river  within  the  limits  meniiDWl 

"by  means  of  ford  or  canoe,  or  m  anyoM 

"  manner  without  payment  or  cliarge-iW«J 

that  the  rights  of  the  grantee  which  liadW 

ceded  to  plaintiff  consisted  simply  intlien^Bil 

to  collect  tlio   tolls  of  his  bridge,  and  that Mfl 

other  person  may  construct  a  bridge  wiiiiiniW" 

said  limits,  provided  it  was  not  for  themwei 

of  gain.     Girard  v.  Boulanger et  al,  ii^^'- 

263,  S.  C.  1872. 
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;ooJ»  ftnd  effects  of  the  iklhA- 
'  a  privilege  conscn-iml  slmuH 
the  teniiM  ofilie  ii^'rccinciit  in 
manner.      Whitnni  v.  CV'iijt 


PRIVILEGE. 


.».  1  L.  C. 
1983  C.  C. 


J.   'J7  \  7  L.  C, 


es  /o  Build  Vensch.—Thi  a^l- 
y  to  builii  a  s<liip,  iK'ilij;  iml  mn- 

creditor  but  a  triiii't'crt'e  ui  the 
ed  to  be  paid  out  of  ilie  prfxHii" 
;  vessel, in  preference  to  liie  wurlc 
in  building  and  complotiiig  her, 
*ec.  H,  of  the  Civil  Coile  ciiiinut 
;o  postponehis  claim  to  utlier.s,iioi 
lat  the  vessel  has  not  vol  inaiie 
irmain  v.  Gingraa  k  Janm,  1 
S.  C  R.  18«9;  lA'i)  d  sfi  C.C 
.  368, page  826,  .?uj(n(. 
another  case  in  wlucli  tlie  plain- 
ssel  ill  course  of  eoii^lnicliuii  k 

and  an  intervention  was  tiW  li'v 
i\\o  hail  advanced  the  muiievio 
on  an  agreement  .so«.<  xfiiuiprir/., 

not  in  accordance  with  ilie  sia- 
p.  50,  in  that  it  wu^  noitlienvii- 
istered — Held,  that  it'iid  not  con- 

0  the  vessel,  and  coiilil  nulavjil 
gilts  of  the  creditor,  even  on  a 
gistration.  Peters  A:  Olmr  k 
R.  231,   S.  C.  187G  ;   2:i;t)  it  sq. 

1  Expenses. — Privilegeil  funeral  | 
irise  only  those  which  are  suitaUf 

1  station'of  the  deceased  at  thetiiiie  L 
Beaudry  v.  J)esjar(Uiix  i  Dojar- 

Vhomas,  4  U.  L.  555,  S.  C.  R.lsn. 

dd,  also,   that   the  registration  o( 
against  the  iniinoveahle  proptriy 

d,  though  under  seizure,  if  witliin] 

d  by  law  is  good  and  valiil.   lb.,. 

J.  C. 

-On  an  opposition  by  alainllordM 

jy  privilege  for  his  rent— /M/,tiiai 
have   a  lien    by  verbal  leawforl 
expired    and  tiie  curroiit  tenii, 
Venis,  3  R.  L.  45G,  S.C,  H2M 


PED  BY  Statute. 

uteur  oftbe  plaintitf  obtained  ffoinj 
re  the  right  to  build  a  briiigeoverl 
inaska,  and  to  charge  toll  thercj 
ng  at  the  same  time  all  other  per-l 
a  similar  bridge  within  aniileofj 
half  a  league  orunder,  froiiiihel 
erected  by  the  grantee  underapeii-I 
jut  added  "  that  nothing  in  theMl 
deprive  the  public  of  the  rgliiMl 
river  within  the  limits  nienliow| 
of  ford  or  canoe,  or  in  a".''*! 
thout  payment  or  charge  "-iwiil 
its  of  the  grantee  which  haJWl 
intiff  consisted  simply  in  then^litl 
r-  tolls  of  his  bridjre,  and  that  aBfJ 
1  may  construct  a  bridge  wiiiim  iinf 
provided  il  was  not  for  the  iiurfc 
<rard  v.  Boidangeretai,  l.I^.'-  ■'•' 
372. 


,19.  And  heN,  also,  that  the  ,iefe,u)ants  hav 
lUK  constructed  a  bridge  for  the  use  ofihem- 
,^lve.  anu  four  other  co-proprietors,  without 
ohargiiitf  lolls,  was  not  a  violation  of  the  privi- 
lege  uf  the  i»lau)tift.     lb.  ' 

V.  Ok. 

:20.  .Vhncates.- Ar^  advocate  or  attornev 
king  garnishee  in  a  case,  cannot  refuse  L 
alare  what  h.onev  or  fHocts  he  has  in  hi" 
lun,ls  lielongmg  to  the  deforidaiit,  hi«  d,,,„,  „„  , 
tkgroniid  tTiat  his  doing  so  would  beubetraya  ' 
I  wnroleHHional  confidence.  MrK'cuie  ei  cd^ V 
]i(hemuii  McAenzie  et  al.  'J  L   ("    r    u?  e   /,' 

I   \M.  •   ■^^   «'.    0(,   1-5.    (j^ 

121.  liiiilders—A  ma,soii  lias  a  special  i„.i.i 
lege  ,n  the  nature  of  a  tnortKnge  ,i,„.n  any  l,,„|,  i 
.ingeiecled  bv  bun  or  for  reijuliw       /  ,,    /   ■ 
I  .V»///e,  S.  K.-263,  K.  B.  1><27     20ri  C    C 

rit  But  this  privilege  will  'not  be  allowed  to 
the  prejudice  ol  other  creditors  of  the  Dn.hert 
»,i  e.^  within  a  year  and  a  ,iay  there  be  su.netl.i   ,: 
,-|.cilic  lo  shew  the  nature  of  the  work  dune  or 
til.  ainoiiiit  ot  the  debt  due  thereon      11, 

;23.  Wliere  a  tran.sfereo  of  a  builder's  privi- 
lege on  an  immoveable  claimed  to  be  colloe at e  I 
k.l,eai,,onntofhisclai„,attl,edistnbi^.^o^ 

' 'l7."'-'f".'g'^"'^f"'e..aleorthein,movea- 

I  ie,«nd  his  claim  wasoppose.l  by  the  vendor  c" 

llieground  that  he  was  ei,iitk.,i  to  be  cullocat 
|.cordiugto,l,e  full  value  of  the  iiake^  prope 
lly.ii  was  ordered  that  an  exnertine  be  iM„rl„  „    i 

liiat  die  hailUar  de  funds  be  L  co?  o  ^t^atoni' 
I  nil!  to  the  lull   value  of  the  naked    " '''-'=*''^'' 
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tion  li.at  ,i,'m'„n..'.'''!  l'.^',Tl' '."^'  7"""i"<"l  »  condi- 
''-•'-"loadedw      t:      S.'7:^'7'-'^''''''''allca.^^ 

"   l-nvile,'   ';;;'';:;!•:''-■ '--•''litioii.there  was 

.11 II  r  nil/    V.     77(e 


"'-'-iiiouse  juriiiiftr'"'"^'","^-"- 

"KJ'iey    which    n,  .V  u        '^"'PIVJ'^'''  ''Jr  a  sum  of 
''i-  'vs  .SI  'baf^^;' •,,"'"'•''''..''".''  '^^''.■onu.due..> 

ft^ii.  S.  C.  1S56.  ^  Luciolelh,  6  L.  U.  It. 

te 
ures  as 


S^i'ZXS^'-^M-"' of  insurable  in. 

i)  1..  V.  Green  ^-jij^^iy^n  Cc'j   \^'{^  I  ^'"^l'  ^-'-^^'^^'^o^^t:,:'^!^'''  T 
Irfl;  210!),  sees.  7  6c  8,  Cl^C.  '■'^'  ^'  ^'    'io>'--<'UUeiitly,  betbre  a  con    'nee  ea    «  ll'  ■*'"'' 

;24.  And  on  an  oouositio,,    .,„  „   i...:,.,-_   .     ' '''"'''''^  "'''l^'' '' noli.v  .?.",.':.!Vf..'|^7j;^^^^^ 


llieacoeptaneeof  tiie  work' be'r,'lll"r'  'T"'!"" 

¥-'•"' «(,TL.CM(.5S,S.C.WS?/Hjra 

F»i"  receint  n„t,J  ,i  ^'.'^""■'^  condition  on 

''.S,i:.;":i:;',';.,';;S',"i~™ 


received    ..(/ „  '  „    '^.    °  P  '^''^-T  °"   >'«  Fot>erty.     Ke- 


lewniDanv  f ,. .      ^    ""',"'''  ''"^  '^^cn  issued  by' 

im  that  th         '  "^  ""^  coDstitute  an  Lree- 
"""'l'ecou;pu„y  Bhouldhaveageueml 


7'i^  A   [iV^^^'^'  '"''^-  10.^  20,S2  C.  C 
j.i5    And  AeW,  also,  that  the  surety  ^n^en  by 

eVclusfJe'rv"to',f"'^"-^'  ^^'''^''  ^')- '<*---»  g* 
txciUBively   to  the  Crown  when   forfeited    Ih.b 

".ust  m  Urnis  of  the  law  atid  the  A«  of  wj! 
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•hip,  go,  not  only  to  tlic  Crown,  Iml  tn  ail  persons 
irlio  Tiavo  siirt'ered  hy  the  defalcation  of  that 
functionary,     lb. 

73t).  Tilt' privilege  of  the  Crown  for  Us  clainis 
over  liiopie  of  private  incliviilualH,  iHMngone  oftlic 
iiiinnr  pn  r."_'ativPH  of  liie  Crown,  iw  governed  by 
llif  !»«  i,r  t';uiiiiiii  (Icnvi'd  tVoiii  Kraiice,  iiml  iml 
hv  liie  law  ol  Kii^iiind.  Mmd'  iV  Ouiiiiel,  I'J 
L.  CI.  71,  Q.  H.  I'^VI. 

7;<7.  And  llif  !•  reiicii  Ordoiinance  of  UltiK  is  not 
the  orijiinal  of  liic  Icfial  liypolluo  cf  ilic  Crown, 
but  sueii  pri\iie);ef.\iMi<'d  in  I''iance  iiv  tliejuns- 
prndeiu'c  of  tiie  (tonnlry  iufoi.'  tiie  creation 
of  the  Ciiiiacil  Sitpiriewc.  in  UlOit.  lb.,  k  IDSi*, 
lll'.tt  it  20:(2  C.  C, 

7.SH.  Dernier  Kqvijievr.—Tho  dernier  iqui- 
pnir  i»  enlitled  to  a  writ  of  attacliinenl  belbre 
jndjVnient  for  the  amount  ol  liif  claim  on  the 
vestiei  (jubject  to  it,  even  wlien  neveral  montiis 
have  eiap.sed  since  the  debt  was  incurred,  and 
the  proprietor  has  been  in  fKiHBeasi'  n  of  his  vessel. 
G/'ranl  v.  SI.  Lonis,  6  R.  L.  45,  C.  'J.  1874; 
tm,  sec.  5,  C.  C. 

TM.  nutelkeepers.—\  person  hired  a  room 
Ironi  tlie  defenchints,  hoteikeepers,  and  gave  a 
concert  therein,  for  whicii  purpose  tlie  plainiift" 
lent  llie  use  of  a  piano  of  which  lie  kept  tiie  key 
until  the  concert  was  over,  after  which  it  was 
agaiti  lockeil.  The  person  taiieil  to  pay  for  the 
room,  and  the  defendant  seized  the  piano  for 
the  rent.  On  an  attachment  in  revendication 
issued  by  the  plaintiff— iftW,  that  the  hotel- 
keeper  had  no  privilege  on  the  piano  to  the  pre- 
iudiice  of  the  owner.  Brown  v.  Hogan  tt  al.,  4 
li.'C.  R.  41.'),  8.  C.  1854,  A  Pierce  &  The  Mayor, 
Ac.,  of  Montreal,  3  L.  C  J.  122,  8.  C.  1«69 ; 
r640  &  l(i22  C.  C  &  Q.  30  Vic.  cap.  23,  sec.  1. 

740.  And,  in  a  simitercase,  where  the  piano 
had  been  brouglit  into  the  liot«l  by  a  permanent 
)io»r&tr—Stld,  that  the  hotelkeeper  had  no 
privilene  on  the  piano,  or  right  of  retention  as 
ag»inst  the  owner  of  the  piano.  Nordhemer  et 
(S\.  Hogan  et  al.,  2  L.  C,  J,  281,  8.  C.  1858. 

741.  In  an  action  by  the  nlaintifftorevendicaie 
his'trunk  deUined  by  the  landlord  of  a  hotel  for 
his  account  tor  plaintiff's  board,  whicli  was  by 
th«  month— .ffeid,  that  the  art.  176of  the  Cfeu- 
tume  de  Paris,  on  which  defendant  relied,  did  not 
apply  to  the  case  of  a  boarder  by  the  month,  and 
l;liat  the  hotelkeeper  had  a  privilege  only  on  the 
effects  of  tiavellers  and  others  who  remained- 
Iroiiv  diiy  to  day.*  Bleuu  v.  Belliveau,  4  LC.J . 
356,8.  C.  1860. 


•B>er¥  innkeeper,  bonrdlnR-hoiiSK  keeper,  and  li>dglng- 
houBe  heeper  shall  have  a  Hen  on  thf  baguttt'e  and  pro- 
perty of  bis  gUHtt,  boarder,  or  lodger,  tor  the  valiie  or 
price  of  any  food  or  accoininodatiou  furnished  to  such 
»ue»t,boarder  or  lodger.and.in addition  lo all  etht-r  reme~ 
dies  provided  by  law,  nhall  have  the  right  in  case  the 
»ftine8hiill  reniaiM  unpaid  for  three  iunithn,  to  9. 11  by 
public  auction  the  bag/i.ge  and  property  of  sui'li  guest, 
boarder  or  lodger,  on  giving  one  week's  noticeby  udver- 
tisemeiit  in  a  newspaper  publislied  in  the  inunici|)ttlity 
In  whicli  such  inn,  boarding-house,  or  lodging-bnuHp,  in 
litnate,  or,  in  case  'here  shall  bo  no  newspaper  publislied 


742.  Where  an  attachment  in  reveniiicaiiur, 
was  made  by  the  plaintiff  for  the  ]iiir|invi.rf 
recovering  his  wearing  apparel,  whicli  lufl  Itm 
seized  by  the  landlord  of  the  inn  wluiv  lie  ln«l 
—Held,  "that  llie  latter  Imd  a  right  to  -cize  \\w 
elli'cts  of  a  piTHun  boarding  frjin  iliiy  lu.liiv.hut 
not  of  boardt'i.t  by  tlie  week,  ami  tiif  iilliicliinciii 
wiiM  liiiTclorf  niioiiiiuiieil,  Imi  wilhfMii  I'u.i,, 
Verliiii.i  iV  .s'l/i/c/c/',  7  I  .  C.  ,1.  12(1,  S.  (.'.  |Si,(i, 

74.'i.  A  iiot('IUi'i'|ii'r  has  a  privilege  nii,|  riL-li: 
of  rc'.ciuioii  lor  lioh'l  fhargesoii  ftlcct<.|i'[i...ii,,| 
with  iiini,  mill  that  even  wiieii  lln'v  .Id  ii,,i  j,,.. 
long  to  the  person  cliargod,  but,  on  tin'  ccinimrv, 
belong  to  iiiiotluT,  to  tiie  kiiowieilge  ol'llic  li.iiiij. 
keejier.  Liiclinixlle  ic  Itenawl.  H  1{.  L.  2i:, 
Mat'.  Court,  lH73. 

741.  Hilt  this  privilege  existn,  lioncvcr.  uiilv 
for  nece-sary  and  rfiisonuble  expiMiwe!-.    Ih. 

74").  Ijitndhiril. — It'  a  tlcfeiiiliuit,  juMiiliii)!  a 
seizure  of  liis  furniture  for  rent,  runuvfs  what 
is  so  seized  to  otiier  lo<lgings,  tlic  mw  lariilionl 
acipiires  no  privileges  to  tiie  prHJinlice  ut  ilie 
lormer  landlord.  Gagnon  v.  MrLeinli,  2  Rei, 
de  Leg.  k  Cumpbell,  2  Rev.  de.  Leg.  440,  K.  R, 
1811. 

746.  The  landlord's  privilege  for  rent  iio« 
not  extend  to  horses  seized  on  tlip  preniispsin 
the  case  of  a  dwelling  leased  in  town.  Vatlihtt 
V.  Bagley  &  Burkilt,  2  Rev.  de  Leg,  440,  K.  B, 
1820. 

747.  Where  the  lessor  had  got  judgment  by 
saisie  gageriu  and  execution   was  issued,  b'l 
before  the  day   of  sale  the  money  was  paid  in 
and  deposited  in  court,  and  another  creditor  l_v 
opposition  claimed  a   dividend  on  the  nionej 
paid  in   on  the  ground  that  there  was  no  pmi- 
lege  on   money   paid  in  that  manner,  but  only  1 
on   tlie   proceeds  of  the  sale— //fM,  that  tw  | 
opposition   must   be  dismissed  on  the  groiinl 
that  the    money   paid  represented  the  gocdt  | 
which   had    been  seized,  and  which  were  ik 
lessor's  pledge  for  his  rent.     Wihnn  v,  Sptmr  | 
&  Smith,  3  R.  L.  456,  8.  C.  I82H  ;  1619  C,  C. 

748.  And  where  the  lease  was  a  verbal  one-  I 
Held,  that  the  lessor's  privilege  could  onljte 
claimed  for  three  mouths  expired  and  the  cu^| 
rent  one,  etc.     Ricard  v.  St.  Denis,  ,1  R.  L.4i(l,  | 
8.  C.  1826  ;  2005  C.  C. 

749.  Undera  writ  of  sawiej^ai/OTetheplaiBliffl 
seized  a  quantity  of  brick  and  tieartli  atonesctr 
the  wharf,  for  the  rent  of  which  the  aclion  kmI 
brought.  A  third  party  intervened  and  ilaimelj 
the  bricks,  etc.— //eW,"  reversing  tlie  judgniffltj 
of  the  court  below,  that  the  .  eiznre  was  good.Ml 
the  effects  seized  were  subject  by  law  tolliej 
privilege  of  the  landlord  a,s  gomls  and  tnerclian-j 
dise  stortd,  kept  and  placed  for  deposit  and  I 
sale  upon  the  said  wharf  by  the  ii^ent  or  facwtl 
of  the  owner,  who  had  power  to  pledge  thegw, I 
and  tiie  intervention  was  di^^nli.■'sed.  Jonuil 
Anderson  &  Carr,  2  L.  C.  K.  154,  Q.B.  1M2, 

750.  Where  a  landlord  opposed,  claiming tl 
privilege  for  his  rent  lor  the  (|iiarier  then  atall 


in  sueli  municipality,  in  a  newspaper  published  nearest  |  H' " '"^"  Tnd'for  "ihe'tiiree'uiiarters  which m\i 
to  such  inn,  boarding-house  or  lodging-house,  of  such    to  e.xpire  ana  tor  uit  uiiLi  miaiici       ■ 


1  tended  sale,  slating  the  namp  of  the  guest,  boarder  or 
lodger,  the  amount  of  his  indebtedness,  a  description  of 
the  baggage  or  other  propeny  to  be  sold,  the  time  and 
place  of  sa'e,  and  ilia  name  of  the  auctioneer,  and.  after 
such  sale,  siieb  iniiltpcper,  boarding-houaB  keeper,  or 
lodging-house  keeper  may  apply  the  proceeds  of  such 
•ale  In  payment  of  the  amount  due  to  him,  and  the  costs 
of  such  adyertiKing  and  sale,  and  shall  pay  over  the  »ui^ 
plug  (if  any)  to  the  person  entitled  thereto,  ou  appli- 
cation being  made  by  him  therefor,    y.  aa  Vic.  cap.  23, 

MC    1. 


be   diie   on    tiie   first  of  May  followine-M| 
maintaining  the  opi)osition.    Karlet  ah:  Cm 
&  Boixseaii.  4   L.  C.  R.  30,  S.  C,  &  4  L  C.  t 
466,  Q.  B.  1H55. 

751.  A  lessor  has  a  right  to  follow  the  effecljl 
of  hiB  tenant  when  tiiey  have  been  reiiiofrtl 
from  the  premises  subject  to  his  privilege, »m| 
that  as  well  for  the  rent  due  as  for  that  tow 
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an  attftcliment  in  revenrlicaiiot, 
the  plitintitt  fo'- the  jiiir|in!-i. if 
\venriii):  appurel,  wliit'li  liu.|  l<+ii 
iiiillonl  of  tlie  inn  whiir  lie  |ivh| 
le  latter  imil  a  ri^lit  tip  -ci/.e  the 
on  liottrdiiijj  Irjin  ihiy  tu'hiv.liin 
liy  tlie  wi'i'K,  ami  tin'  iuiin:liiiipi,i 
iniiiiilaiiit.'il,  hut  uithuiii  i^.i. 
■in;  "I.e.  .1.  12t;,  S.  t'.  181,0. 
koi'imt  hrth  a  pnvjli';.'!'  iiinl  rmlii 
hoii'l  I'hai'fii's  (Ml  fl!fct<i||.[i,..iii,| 
I  that  even  when  lliev  ilo  nut  it- 
nil  cliarireil,  hiit.un  thr  CDUirurv, 
ler,  ti)  the  kndwleiljje  uftlic  hi,|ri. 
ipelli:    k    JieiMUil.    li   H.  I,.  2i: 

7;{. 

s  privilcf^p  exist.a,  however,  uiilv 
nil  leaHoiiahle  expeiisei-,  ili. 
V(l. — It  a  (lefenilaiit,  [leinlini;  a 
fnrnilnre  lor  rent,  rmiovci' what 
.  other  lodgings,  the  ni  w  Imnliunt 
■ivileires  to  the  prejinlice  uf  tlie 
tl.  Gtiqnon  v.  MrLfiiih,  2  Rei, 
ipbell,  i  Kev.  de.  Leg.  440,  K,  B. 

milord's  privilege   fur  rent  Am 

hornes  seized  on  the  preniiswiu 

ivelling  leased  in  town.     VaUUm 

lurkUt,2  Kev.deLeg,  440,K,  B, 

the  leswjr  had  got  jmigmenl  by 

and  execution  was  isniied,  bill 
r   of  pale  the  money  was  paid  in 

in  court,  and  another  creditor  b; 
.iined  a  dividend  on  the  money 
e  ground  that  there  was  no  prm- 
py  paid  in  that  manner,  but  oo!y 
e'ds  of  the  sale— //.»W,  thw  th* 
list  be  dismissed  on  the  ground 
ney  paid  represented  the  goods 
leen  seized,  and  which  were  ih* 
!  for  his  rent.     Wilson  v,  Sptruxr  | 

L.  456,  S.C.  182H;  1619  C.C. 
here  the  lease  was  a  verbal  on^- 
e  lessor's  privilege  could  only  be 
.liree  mouths  expiretl  and  lhecu^ 

Bicard  V.  St  Denis,  ^R.Hii, 
005  C.  C. 
a  writ  ofsaisiegacjcrie  theplainliffl 
itity  of  brick  and  hearth  stoneionl 
p  the  rent  of  which  the  action  wui 
third  party  intervened  and  i  lainwl  I 
c.—//fW,' reversing  the  judgmenlj 
dow,  that  the  .eiznre  wasgood.Mj 
eized  v^■ere  subject  by  law  to  thel 
le  landlord  as  gooils  and  inercbaii-| 
kept  and  placed  for  deposit  and  I 
'  said  wharf  by  the  iifferl  or  fMlOfl 
who  had  powe'r  to  pledi!;ethegoo(i.",l 
rvention  was  di.'niisi-ed.  Jonail 
Carr,2L.C.  K.  154,  Q.B,  1M2. 
i  a  landlord  opposed,  claiming  »l 
his  rent  lor  the  (piarter  Ibtn  aboujl 

for  the  three  ipiarlcrswliK-'lnvonldl 
,lie  tir.<t  iif  May  followine-ftlij 
the  oi)|)osition.  "  Karlet  aU.  Cm\ 
4   L.  C.  U.30,S.  C.,&4L.C.1| 

"So- 

lor  has  a  right  to  follow  the  effecljl 
t  when  thev  have  been  reniofril 
mises  subject  to  his  privilfge, twf 
for  the  rent  due  a«  for  that  to »" 


I  rtiiic  line  thereafter.    Aiihoinrlni    tr  nii 

■,'.!.  In   August,  185;(,  the    res,K)ndent  (rK.k 
U:,iy,»,v„  „ayene    against  ,1,'    tCl     ami 
AiiiH.-uf  one   ll,  liiH   tenant      l„  <..  . 

I  '«^'  I" '-H'.V-lK.nen;"but  ,|      S^xe  i 

.allli.tt.me     /'nMuy,   1855,  ,he  g i"  ,  h  „' 
wiMed  into    the  prun>ises   of  theSxp  .elhmt 
.\o.w,-«.  !,„!/enevar  droit  de  ,ui/c  w  ,'    ,  k  ,  j 
Lnlbv  the  respondent    within  eight   days    1 1 
Miif  iinic  after  the  exn  raiimi  ,>f,i..     ■   r     ■ 
kt,K-ko,it    a  writ    m/,  w 

v,,.,nof.hich  after  se:"rtl'Zte,:ror'ti:: 

iwlH  ami  chattels  were  sold-//,/,/,  .'"er's    . 

t„ejn  .iiKMU  o(   the,  court    belo'.s   tlUr    it 

I  Mp.imleiit  had  lost  his  privilege   as  !.,Ju  i 

I -Unlie  appellant  had aclp.iVe'lTprv'^'^*^^^^^^ 
««l8  to  his  preiiidice.     JnhJ,,.,,  *.  ^_  'f""' 
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ll'remiHes    £■!')'"  wiin,*'^  °'' '''''   «'«'ect.  in    ,he 

['■•"•'■''''•-the^;,    I  ;''••''■'>■■-■'■''  \vhen  rent  is 
'  ;■  r^"^"  'o  jmS  ,    ;'   ■^'  '^'7  .,"";'   prosecutes 

I    I..I  Action  in  revendication   was  brou-^ht  to     i    /''''''"'r'^^'' "«  «^IU8  of  2    '"'*''\  •'""'''''^  °n 
J  rfcoKT  possession  of  a  i.iii.n   «,!,,  i         ,^"' '"   I'"-' '""er  by  his  !,.„„  ''^■'*'*"'' himself    if 

k  lor  lllV  purpose  of  a  co  cert     '    '  ,  '"' ,  'r"    ■^'■"-/'"  «  «  '    v  Tv  • """  /"j'''''''""  to  Se 
L.„,b.i4e5  it..clai,rjrir'f<^  Ih  tn[,  ''^^^■^:  ^^^^^im'^'A.Si'^H'.^  ^   t 

01    e   .1  ,„   which   fhe  concert    was  heh  1 

MUliat  they  could  not  claim   such  an   yT- 
liw  under  the  circumstances,  and    H>»  n'^? 

fe3H-s3^F?R  ^^"^^^ 

to  his  im.nediate  les.so?^,';  r!!!>*  '""?«'>tej 


privilege,  are  only*  1^^'"^'  "-o".  the  landlord" 
'>f  streets  which  a  e  HO  '■  '"^"""^•^""'Ption 
stored  with  a  pia  "o  dealr  1?"^''  i"!"^  "  ^ao 
only  transientty  on  then       ^  "*  """'   Party  ij 


|.~ '  contended  he  hTa  pri^S^U,"*' 

r^,r;i<   ■•'  being  upo''n"i;i;eTe."?SV- 
■  iuMwtii  the  knowledge  and  consent  nt^il 

■^■1' •<  144,  C.  0,  18fi7  ^  rruuag,    6 


to  his  im„/ediare  fe  ,T  but  V  '"  ^"«  '"-^^^t^ 
tlie  sub-lease  was  ,.  ^^  ■  ■"  """'  P^veJ  ^ 
the  'andIo^\:/^";''i;:;'  '0"t  the  cohsent  S 

?f  the  principal  le^se-.//-^w""'  <^nd'tioo8 
judgment  of  the  CO,  TtT^*^?'  ""eversiiig  the 
wai-liable,  «n5  tha  '  all  1 7!,'^!^'  *^  ^"W^'S 
preu.ises  were  sul^ict  to  th  J    1?  '",'?'"*  °"  ""e 


sentto^'mln  T^'l^''^  ^^  «aw  logs  ,„a 
landlord's  privilege  for  rent'  ?°V'"''J^°'  ^^'^e 
t^>e  exception  decTarei  T'l}^3  ?"??  within 


Fjuftlie  lessee,  and  do  not  extpJl   .      ^T  "'<' exception  decTare.t  ,       '    •  i"  " '  "'lum 


..  ...V  ,..,„,^,  auu  „o  OQ^  extern    to  such    p.  ."^'■F"on 
'«*9the  lessor  must  have  know./w.      .    ^'^''  Code. 

;«g  ^.  the  lessee.    i^aX   &  ^v  (^i -/^  P ^  ^   ^-  '^^e.  

•-^i.e«  de  I'CEutre  e.t  *'^^w....''lS'"  1«M      7G4.  Lessor     by    EmvhyUuti       r 

'«or  of  an   emphySc^W      ■^^'^*-T''« 
roui-a  .!..„  ;_     .fv^cuiic  ,ease  cannnf  ^  «:.„ 


M!!Sr'«.«^°^'»  i"  the  premises  nZlT,  I  ^f'^''?  ''''"•     Tstu  y.   .V«r«„  &   t  sW^'5* 


"Wtogo^  '3,"'    "«  "»"'".«'-d  does  not 
"lount  of  fliicli  atn,.,.„  e*i-ept    tor  the 

«!w.i;v„  J.    1     '"solvent  for  the  costs  ,.f  their 
f*'--.-ii»cnarges  under  the  Act."    ilfo^;;;: 

fe'S!.:^'\^;te;!0't'«>;r,„t,n  the 
**'K*liiral)i»,Pfi,^„i^5T_f5;??»?''<?k.  No»»  Scotia 


CMuction  de  Qudec,' i'l.q.. 
..ar^.SfoT^.KrhJ'l^J--  Of  a  wharf 

wi^for  the  pa;n:ert 'o^^.t".i:r."ir'*^ 

tun  Act.  a«  tlie  e»i.«  „,.„  h„*  "^'i  <"'  attachment  undm- 
tnc  a«oii{uoM  shall  rnToTn  Til  '™"'  thancB.^o  ioniraii 
provlncS  of  Qaebec  th?'^refcre'',rr.T'  '*'*'<"1      '»  tS 
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Lfmesurierct  a/.,  2  Kev.  Je  Ug.   317,  Q.  B. 
1846 

Ttifi.  MemherK  of  Parliameuf— White  u  de- 
frndniit,  arn'Htcil  and  iiniiriHoucd  uiidfr  it  ortiim- 
petitioned  (or  his  relcft"!'  on  tlie  ^'romid  of  privi- 
Ioji;c  H»  H  niPMilier  of  ilic  LeniHluiivc  Conncil  ot 
Canada — Ui'lil,{\u\l  hucIi  privi  lege  did  not  atun'li 
toini'inluTHof 'III'  Ciiiiailiiin  Legit-lutiireii  virliic 
of  any  law  or  usajrr,  or  hy  rciiNon  ol  any  luialo^v 
lietnorn  it  and  the  I'arlittiiicnt  of  (Ileal  Britain, 
but  llial  it  attached  colcly  on  the  ground  ol 
Tiei:e."Hit_v,  within  which  the  cane  of  the  petitioner 
did  not  fall,  the  A>->-nnhl}'  having  heen  proro>:iicd 
Moine  time  previously,  and  the  petitioner  not  he- 
ins  then  eii^.'a>;eil  in  any  parlmmentary  duty  or 
Fervicp.  CiiriUier  et  <tl.  v.  ,1/m/uo,  4  L.  (  .  \i- 
1  l(i,  Q.  B.  1H4H. 

71)7.  Un  ft  motion  for  habeas  roriiitn—Jlelil 
that  a  nieiiiher  of  the  I'rovineiiil  f'arliimieiit 
lield  at  Quthec,  the  place  wliere  he  is  reHideiit, 
arrested  ei(;liteen  diiyH  alter  itf  dici-ohilion  for 
treafonahle  practi-^ef^,  and  diiriiij:  hi"  coiitiiienienl 
elected  a  meinlier  ola  new  I'arlianieiit,  in  iioi 
entitled  to  privilefre  from  miicIi  arrest  hy  reai^oii 
of  his  election  to  either  Parliament.  Bmhirit 
erp.,S.  U.,  K.B.  ISlO. 

7(18.  And  helil,  uIho,  tiiat  two  papers  purport- 
ing to  be  inilenture.x  of  election  prodiiceil  in  sup- 
port of  such  motion  were  not  siithcient  evidence 
of  hi.M  being  such  member,  f>o  as  to  entitle  him 
to  the  beiielit  of  tiie  writ.     lb, 

701).  Municipal  Corpurations. — The  curjwr- 
ation  of  the  city  ot  Quebec  lias  no  privilejre  up- 
on immoveable  property  for  the  assfstiiuents 
ini|X).-ed  upon  the  same,  such  privilege  lot  hav- 
ing been  given  by  the  act  of  iiicorporuiion,  ami 
having  no  existence  at  common  law.  Kn^cr  v. 
Orkney  k  The  Mayor  et  al.  of  Qudbec,  H  Jj.  C.  K. 
28;>,  S.  C.  1851. 

770.  Neiyhboriny  /V'////-ie/or,'(.— Opposition 
for  payment  was  liled  ly  ilie  opposani  against 
moneys  arising  from  thejuiJicial  sale  of  projierty 
adjoining  his  own,  claiming  to  be  paid  by  privi- 
lege the  amount  of  one-half  the  liost  of  a 
wall  which  had  been  erected  between  the  two 
properties,  the  wlioleof  the  iiinney  for  ivhicli  had 
been  advanced  by  himself — IlehU  that,  ih  no  ex- 
periine  has  been  tiled,  showing  the  condition  of 
the  property  prior  to  the  construction  of  the 
wall,  and  that  such  a  wall  was  necessary,  and, 
moreover,  as  the  claim  had  not  been  registered, 
that  the  opposition  must  Iw  dismissed  with  costs. 
Stiltinas  et  vir.  &  McGillis  &  Coveury,  14 
L.  C  K.  12I»,  S.  C.  18C3. 

771.  PhyKicinnn. — Since  the  passins;  of  the 
Provincial  Act  I'i2  Vic,  cap.  .32,  amend inj:  art. 
2260  of  the  Civil  Code,  aiibysician  has  the  iiL'lit 
to  prove  tin-  nature  and  duration  ol  his  sers  u  »■> 
for  five  year--,  where  such  services  have  been 
rendered  '.lefore  the  pa.ssing  of  the  said  Act. 
Whyte  ■    VeBonald,  14  L.  C.  J.  133,  C.  C.  18G9  ; 

2003  C. 

772.  A  plivsii  un's  account  fi  professional 
services  rendered  during  the  last  illness  is  nni 
reducible  by  reason  of  the  insolvency  of  the 
deceased,  tieainin/  v.  Desjardinn  &  divers  A 
Benjardins  &  Thomas,  15  L.  C.  J.  2(i7,  S.  C.  R. 
1871. 

773.  Nor  is  such  claim  for  prot'ewsional  ser- 
vices during  the  last  illness  reducible  liv  rea- 
son of  relationship  between  him  and  the  de- 
ceased,   lb. 


^'■^.  And  the  registration  of  im-li  i.laim 
against  the  inimoveable  property  ot  tin.  ,|(, 
ceased,  though  under  seizure  witliin  i||,.  |,.|j,, 
ll.\e<l  by  law,  in   good  and    valid      II,,  \  -^k/j 

775.  I'ilot* — A  pilot  lias  a  privili':,c  inr  i,,, 
wages  u|Miii  a  vessel,  although  -jc  m^.  dm,,, 
(•hanged  owner-,  in  the  interval  brivri'ii  llic  iifp. 
foriniince  of  the  pilotage  ami  the  i'i>i;iiin  .ii  nf 
the  action.  The  I'mnier  in  re,  (i  1,  ('.  1,  jm 
S.  r,  lH.')li2:tH3C.C, 

77().    l'hil<jee.—'V\\v  pledgee  nf  g \-  \„j  ^\. 

values  made  has  a  lien  on  such  gnoi-  iii|,|  dm 
ludd  llicm  even  against  the  ownri,  m,  |  dim 
even  where  the  goixis  are  pldlurd  bv  ;iii  HLVnt 
to  the  knowledge  of  the  picdgei-,  at  li;i.i  »|n.re 
the  agent  has  not  had  iiulice  from  iIk  mviipr  .f 
iMiiit  of  aiiihoritv.  Johnston  >'l  nl.  Sc  Liiiifr  i 
I..  C,.J.  77,  Q.  B  IHCI. 

777.  Nnr  is  the  lien  extinguished  by  llic |m..|j;f^ 
tran-li'rniig  lor  value  nejjotiable  iinii'i  \vliii-liln> 
had  tiiki'ii  for  advances,  if  the  imiIcs  c,!,, .  im^i^ 
:iiain  into  the  pledgee's  hands,  in  cun  >.|ii(.||i<; 
ol  their  not  heiiig  iiaid  at  matin itv.  li.,,  i;:;ii 
ITlsic^.  17')1  C.  C. 

77«.  li'aftsmen. — On  a  conti-.lutiim  i,ri<iiij 
iiiit  of  the  seizure  of  a  (|uanliiy  ol  Iiii-Ut.- 
Jfild.  that  raftsmen  have  no  piiviK'j'c  m  li^ifit 
ot  retension  as  to  the  raft  upon  ihe  Uinticr  ,,f 
which  they  have  been  employed.  DiUjinti)  v 
Fhiirant  k  liennett  el  uL,  1  (j.  I,.  1{  s;,  s.  C. 
1.S72. 

779.  Seamen — On  a  conleslati.in  ui' ihc  .lis. 
tribution  ot  tie  proceeds  of  a  ve  sel  ^M  hv  ju- 
dicial authority— //eW,  that  the  iiiusIit  Ii*[» 
pri\  ilege  in  the  amount  ot  his  wages  ii/mii-tihe 
vessel,  preferable  to  a  party  claiiiiiiiL' iiiiler  a.  | 
transfer  bv  way  of  mortgage,  but  :lmi  iht  men 
prcse-ve  tlieir  privilege  upon  ihe  ves.sel  ler  ilieir  I 
waj."  -  and  materials  furnivlir.l,  only  «,  Ihiijim 
t\w\  retained  possession  of  tlie  -liip.'  tWrlitfy  \ 
k  (iosselin  ft  al..,  1  L.  C  H.  145,  S.C.  \<<\. 

780.  Seamen's  wap^s  are  pru  .Icieil,  imJ  lire  I 
payable  iii  preferenco  to  the  iiioil';ii:;i'siliu' iipm 
asteaiidoat  navigiiting  Canadii.  wnli'i-.*.  Mi'- 
(■hell  <V  Consineau  &  dicers,  7  L.  "■  .1.  'il^S.  C. 
1858;2:!83C.  C. 

781.  In  an  motion  to  obtain  po>  ■cr'.i.iii  ofavf?-! 
sel  ot  which  the  owner  claiiiiMl  in  l.uve  been  [ 
wr<mgf  lly  deprived  by  a  biiihll- /AW,  /"(ffl 
((//(/  that  a  maritime  lien,  such  i-i  tieil  eusfa. 
man  for  wages,  was  not  iiiilelilile,  ImiI  nii^'lit  i;ie  I 
lost  by  delay  to  eiiliirce  it,  when  the  ri^Lliicfj 
others  have  intervene.l.  The  llniili-r  iiinAif 
L.  C,  K.  101  &  2  S.  V.  A.  C.  25,  V  .\.  C,  im. 

782.  A  captain  of  a  vessel  lii's  na  lici  for  his 
wages  on  the  vessel.     Ja.tmin  A   Lnfmimk.  71 
L.  C.  .1.  119  &  13  L.C.  It.  226,8.  ('.' Ibll.li^.W.f 
sec.  4,  C.  C. 

783.  On  a  motion  made  toi|nii-li  ii  writ  of  J 
mi.iie  arret  on  the  ground  nf  the  ,i  -uilicieiicyofj 
the  affidavit— //cW,  that  under  ilit- .  "iiuiK'n  1 
in  force  in  Lower  Canada,  a  eapcunol  a  large | 
has  a  lien  upon  it  for  his  wages,  .-u  !■  njr.i-iicrf 
mail,.-"  on  board  ;  and  that  right  inrinJi',-  llif  riiWl 
of  seiztire  liefore  judgment, witlicn  the  |Hriii.ilii.'| 
of  an  affidavit  as  required  by  C  .^  h,  <'.,cii|i,WJ 
such    seizure    being  in  the  iiature  of  ft  w'«i«j 
conseri^atoire-  DubeauU  v.  Rohcrtson, ; 
3,33,  C  C.  1864. 

784.  But,  on  an  exception  to  the  form   nrgeo 
the  following  month  beforeanotlier  jiit^i', it  »»! 
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lie    rcgmtration    (if    iinli   dij^ 

inu)V('iil)lc    |)i'ii|i<'rly    •>(  ilio  ,\(. 

umlfr  Mci/.iire  mhIuii  ihi.  |p|,^. 

K   good  and    vnli.l      II,.  \  ^lOJ 

-A  pilot  lia«  n  iirivili;,!' liir  iij, 

VeHHl'l,     nllllOlltfll    >;|C    iMiy   |i|,y, 

<i  III  tilt'  itilcrviil  lifi\ II  ill,.  |i»r! 

0  [IllotlW    mill    lllC    l'l«l;|l||i,„|  ,|f 

'le  I'rnuirr  in  re,  (>  i,  ('.  |;  i|i| 
(C.C. 

•.— 'riij-  pledgee  nl'  n is  i„r  i^]. 

!i«  u  lion  III)  Hitcli  ;;iii)i|.  nii>i  ciw 
'II    agiiiiiHl  the    iiwiii'i,  111,1  |j|,it 

gooii.H  lire  pleilncl  liv  nil  n^,,,,,; 
i;e  iif  the  pledKei.,  )H  l,.;i.|  „||,.,j 
Kit  liiiil  iiiiliee  f'niiii  ihc  (nviii.rMf 
rilv.  Jiihnxliiii  I'.t  nl.  iV  /,i;i,ifr  ^ 
H   IHCI. 

le  lien  extiiiKuiHlieil  hy  llioiiliHJgfft 
r  vnliie  negdtialili'  imicH  whidi  )i.. 
uivaiu'eH,  if  the  imli'.  ,;i\ir  lnnlc 

pleilgee'ri  IiuihIm,  in  I'l.ii  (iiicncj 
n^'  tiuid  at  inaliiiiiv.    Il.„  i::ii) 

C. 

fii- — On  a  coiiti'iiiitiiiii  i,ri<iii{ 
itiire  of  a  (|iuiiitily  nl  |iii.|,it.- 
Hnien  have  no  pnvil.'j'c  or  riiilit 

lo  the  rufi  iipmi  llic  iMilifrHi' 
ive  heen  eniplove'l.  Dii'jWit/  v 
miM  etuL,  1  Q.   !,.  !{•<:,  S,  C. 

— On   a  contenluii<iii  of  iln' ili'. 
proeeed.s  of  a  ve  »fl  soM  liv  m- 
i  —  lleld,  that    the    iiiiislit  liiiil  » 
•  anioiint  ot  hi-,  mu^i-  iiiMin-tllie 
tile  to  a   party  eluiiiiinir  mi  ler  a. 
y  of  mortgage,  hut  ;liiii  iln  wm 
privilege  upon  ihe  ve-si-l  inrllieir  | 
iteria'is  furni>li.il,  only  «,  \mit» 
Msneswioii  of  tlio  ^lnp"    yriilitttf. 
III.,  1  L.  C.  H.  U5,  S.C.  Ki! 
i'h  wag^s   are  pri\  Jcueil,  !iii4  are  I 
fcrenc'..  to  the  inorl'iuLii'-'iliie  up 
avigiitinjj  Caiiiulii.     walciN.    S'-| 
leau  &,  divciK,  '  L.  ".  .1.  'iW,  S,  C. 
C. 

.ction  to  olitain  \V'>  (..'^i^Mi  (ifave«-| 
;he  owner  iilaiiiiMJ  i..  l.uve  liwn  f 
'prived  by  a  hiiilill- /AW,  iuUr\ 
iritiine  lien,  Mich  is  ilrii  »!  ii*e8. 
s,  wan  not  iiiilehlilc,  lint  iiii;;lii  i*  I 
:o  enforce  it,  when  llu-  ri)!l.l*of| 
tervened.  Tfif  llaiil'''  i,i  iv.Au 
;2  8.  V.  A.C.2.-),  V  A.  (M*0 
ain  of  a  ve^si'l  hii>  n.,  Ili'ii  fur  hal 
vesfiel.  JaHinin  ii  LufrntumK.  Tj 
;  l.'iL.C.  U.  226,S.  ('.■lMl:);»,l 

motion  made   toiina^li  :i  writofl 

1  the  erotiiid  of  the  ii,.'utlii'ii'iicyof| 
Held,  that  nmler  tin- n.i'ii  I 

wer  Canada,  a  eapliiiii  ■)!  alarjej 
III  it  for  his  wages  .-^o  l"ii|rii'ii''f*T 
d  ;  and  that  riglit  inciiiilostlioriehtl 
ire  judgment, withom  lliofnrmafilyl 

as  required  hy  0.  S,  I,.  ('.,iM]i.fi3J 
heing  in  the   nature  nf  s  <.ii"*l 

DubtauU  V.  liubcrtson, ; 
4. 

I  an  exception  to  the  form   wsf 
nonth  beforeanotlier  juil4i',it  ** 


kM    liat  the  captain    had  no  lien  for  the 
,.„,f  (or  h,H  wage«  according  i„  the  deoiHion/ of 
.coiirii.  ,n  ili.H  province,  during  thiriv  vear" 
1„.  that  a  Haihir  Ul  Hii.d.  a  lien  |,v  a  -Je.a 

,s.,  lint /»•/-/.  al-o   that  a  H,.aniaii  evei/eouhi 

Mkiii.  the  adidavtt  UHual  in  attach.nen      l" 
fon'juilunicrit,     fb.  '     ^ 


I'HiVfLKQK. 


loiit; 


;^(l.  Til.;  tiia-ter  or  captain  of  a  vea.el  ha.  ru. 
j«,  or  privilege   on    the  vess.d  (or   l.in  wa^r e. 

ff  K  1>71  '^"'  *'  "'■•  '•■'  '^-  •'■  •'•  ^"iiii 
I  W.  The  captain  of  a  harge  ha-  no  right  or 
[flvilfge  of  conservatory  proceM.  „n  the  han-e 

ll»  S.  c'lt.- !H7L^"""''  '■  '^""^'"■'-  "i  '"  ♦'•  •' 

W  .sVi'/"(v-//»'«.-LumlK.rmen  or  .d.antvnien 
mMM  in  the  woo-ls  in  (j^nada  have  ,, 
;:.'fil.,freleiition  orlien  hy  way  ofnei/nre,  „ri vi' 
«eorr,j!ht.  ol,/en,/,T^V»,>e,„-oii  whu'h  t  , 
Iwaconsevatory  attachment  agaiiini  1),,.  ra(  s 
of  limlHT  winch  thev  have  aM-intcd  to    ,„u  ! 

'^'J.  A/liaiiiyiunn  ha«  no  privilege  for   hi/ 
keHwliic  ,  woiiMgive  him  aright  of  retention 
on  ilip  stmt  manufactured  hv  hini      .S'„».  J  .J 
\hmlh,,  I  Q.  L,  H.  :m,  C.  C    ls7i         "'  '^ 

-M.  IWor.-The  seller  of  an  ir-im 
)*a preference  ii,K)n  it,  notwithHtandii,,.  „e  1,.^ 
bfn  a  term  tor  payment,  and.  if  tin  Thin,  t 
M  ,ri  He  lianil.s  of  the  dehtor,  he  „.av  :,■ .' 
mil  ilie  s,.ile  and  ih  preterred  to  the  other'oredi- 
<w.     VcClurric  telly  et  al.,2   Rev  d,. Ta, 

■Jl.  The  seller  of  an    immoveable  which  •. 

I   II  the  hand,  of  the  pi.r.^^.er  does     ,ot 
fc-e  IH  privilege   as    again.t    u    liv,x.tlieca 
r   lur and  ,.pg,.,ered  hefore  hmi.     sL-,  in7, 

wn',1  ""  "f'","! '" 'l«'l'*ration  of  a  hvnothec 

*      at  a  Mllenr  defond.  who  has  br^i     ,' 

Moi.    against   his    personal    dehtor,    an 

t.  the  sale  of  an  iminoveahle  acnnred     v 

'li  'le  tor  in  exchange  (or  the  one  s  1 1,  ect  to 

priv.legeoftheAa///?„,,/«/;,„,/,,,i,;    •>,;'» 

i»t*  oii^idered  as  having  ratified  the  eve   a,, 

taoiealile  pronorty  for  the  other,  or  as    hav 
'«  A  merchant  cannot  clai.n  to   be  collo- 

i  ^1(1  to  .!,„.•    '"a^'hinery    whicl     thev 

til  sS^mtS-s^' 

«  or  chan''J  M  "'*"^""«0-   there   for   use 
ctiange  the  cont.  actual   relation   be- 


lSir;'w;;;t'2';;''''-'theo,,r>o.anf.or,   ,„ 

""'  wltv  M  (,i,.,.,  ,,   ,  •    •■''"""'  "  f'^-tion  of 

//'■/'/.  that  I,  ..V,i  ,"■'''"'"""'■*'  '""^*r"ge? 
I'"  '^nywav,     I,  ''''■•''■'^■'•'''■l''orchai,g. 

^V=  'J'^ddard  ,.,  ,       'i\  '"'/".;•' ■^■".'■':(.V  -  /'".vver 

,  Vf»-..   And/(,/7  al-  i    .    ;''■■^■^•''^•■'"• 
!''""tscon.|ltl,led'lleo;     1!  ,     '''"'""'"""''•'■'•''- 
'''^\l'1'nvethe  ve      ,;       '     '■'''7'\''''^ 

(("•'Vllegeoftl  e    l,r'7~   ''''''  "'"t    "'" 
"Hs  registered   i:     p  I'   |     '""•;  "'  l"7M-|Mg,ne,it 

•'•/i!'..s.c.is,-:sV:,Jf;;",';'^-  />"/"«,  21..  o. 

h"'  '"H  noteoi  ,1,    .',;;■'.', .[-'^vo  l-xesof  tea 
'  I""  "k"!'  feiidaiit  w'l      ,-  "    """-l"»r'nei,t, 

'"■'■-"yiwo  hnxeX;::;'' ''''''''''"  "•» 

•'''■''^-tillremaine, I,  i'r'^'f ''''■'''''■■•  "'' 
<=->'lition   as    VI.  ,|''t:V\'r' '''•'''■  ^«''''' 

the  vendor  on  c  edi,  '     "'""^  |'-/A'M,    that 

'»  "«-  P<>vseU-  ,,'.*-'''  '•''^■';'''''':''te  thegoo,|s 
'l>'^nghthe.ro,J  I  /'"  ";"''7  iiLSolvent,  a|. 
'^   titne   -If     ieiM,r'l';^'V'''  '''''''' '^"t 

atSe;^i;;i:S';-'-'-^^'r-'-'^^^'ii- 

li'il'-'l   to  ,'   V  f  .'  ";"'■•'  """  'letenda.it  ha, 

--ale,  an  hi^^l' h'  ;,"'".'"^""^'  '"  "'-  terms  of  the 
-/A7,/,Va     vhe  !'';;'''' ,'''  '"-  I"""'^  Hiihrokeu 

Holvei,t\hr  e  , loTha  'th    ''■''  ''.'"'    ''^''■""'«  '"- 
attach  the  -oo I,  L       "'    l"-'^''"*;"  and  could 

withstanding   lev    ./m^'''''";';-    '™<'^«'''   "'"■ 

t'.e  ei;:;;^::;,jr7"'--'-c«se;iiii/S;:; 


■S.  V  l.s-,s         "  "'•  '•  ^^'■^■'><»i,2  L  C.  J.  101, 

«00.   Tl.o  s.. <>,„■..  1  .-:     ■, 


'  •"    "'^'    :,'eneral  privilege    of  the 


pliVHician  for  the  I  .siiif  ""■■■*'  I"''r''^«e  "»'  H'o 
""  Noveahles  V  ''""^V''!""  ""'  I"-o<=*>e'l«  of 
'"oveahles  o.Uot, I ';'""''  "'r''^-''0"''l  h.  n^ 
I'l'v-cion  ,r  le   l'[i'^'"T''r'  which    the 

200!)  (J.  C,        """'•''  y  '-  C.  K.  J97,  s,  C.  ISG'.t  ; 

-Sn,lii,::rk'ofS''r'""^'''^"^-'* 

cash,  and  (br-tl,  tii^ ac  T'  ''"'  ^"'"^  '" 
^i^'iH'd  hv  the  ai, Vila/  "'''^^'i'""S  'wo  uoI.m 
the    vende        ^C'*""' PPPO^at'tH,  and  two  hy 

t.-£^;;f.f:::rst;:e^;:;:frrSthi; 
ud;f..?q^',rattc^^;-!,i-i,!^:: 

that  Lis  Jiv  lie  „^"'^"''^'  f  "f  t'-e   respondent, 
tiie  exercise  by  the  vendee  of  the  rig»,t* 
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PRIVILEGE. 


PRIVILEGED  COMMUNICATIONS.  102? 


<)f  property  over  the  articles  sold,  nor  the  mak- 
ing of  repairs  thereupon,  could  defeat  the  privi- 
lege of  the  vendor  so  long  as  the  identity  of  the 
article  could  be  establiBhed.  Wood  et  al.  & 
lammoii,  U  L.  C.  R.  29,  Q.  B.  1860. 

y02.  The  vendor  of  a  quantity  of  oats  brought 
action  in  revendicutioo  for  non-payment  of  price 
ngaiiist  the  purchaser  who  had  placed  the  oats 
*>n  board  his  barge,  and  against  the  nla^tt'r  of 
the  ban'"  and  the  Durcha-er  made  default,  but 
tlie  ma  •  appeared  and  pleaded,  and  the  parties 
10  whom  ihe  purchaser  resold  intervened  and 
jileaded  that  the  grain  had  been  sold  with  aterm 
tor  jiayinent,  and  having  been  mixed  with  other 
graii\  of  a  like  sort  that  the  identity  was  lost, 
and  that  having  purchased  in  goofl  faith,  the 
j)laintiflfs,  for  these  reasons,  could  not  revendi- 
cate — Held,  that  there  being  no  proof  tiiat  the 
grain  was  sold  on  time,  the  fact  that  it  had  been 
mixed  with  other  grain  of  the  same  kind  did 
iiot  destroy  the  vendor's  privilege  and  the  action 
was  maintained.  Sinecal  v.  Mill  et  al,  &  Taylor 
W  al,  4  L.  C.  J.  301 ,  8.  C.  1860 ;  1999  C.  C. 

803.  The  vendor  of  a  chattel  with  a  term  for 
payment  has  a.  privilege  on  the  proceeds  of  such 
chattel  sold  and  in  the  hands  of  the  purchaser. 
Douglas  &  farent  &  Lareau,  12  L.  C.  R.  142, 
C.  C.  1861. 

804.  The  vendor  or  bailleur  de  fonds  of  an  im- 
luoveable,  who  has  a  claim  lor  the  balance  of 
Ihe  price  of  sale,  and  who  causes  the  inimove- 
-ubie  to  be  sold  in  satisfaction  of  such  claim,  is 
^'ntitiled   to  be  collocated  according  to  the  lull 

valne  of  the  price  of  the  naked  property,  aa 
opposed  to  » holder's  privilege  on  the  same  int- 
«i»oveBb)e,  Voulre  v.  Green  &  EMdge,  5 
L.  G.  J.  151,  8.  C.  1861  i  2009,  sees.  1  &  8,  C.  C 
806,  A  merchant  sold  to  the  huaband  of  the 
<le.'iMidant  a  quantity  of  flour  on  cr«dit,  and  after 
the  eatpirMion  of  the  term  of  credit  the  purclrtser 
died  insolvent,  and  the  vendor  brought  action, 
alleging  that  a  portion  of  the  flour  was  still  in 
«he  possession  of  ihe  defendant,  unbroken  and 
in  ftWkoUythe  same  condition  as  when  delivered 
i>y  the  plaintitt— .fi«W,  that  the  vendor,  even 
when  the  sale  has  been  made  on  credit,  has  a 
r«gbt  to  attach  the  goods  etill  in  the  hands  of 
the  purchasers  when  the  latter  has  become  in- 
solvent since  the  sale.  Leduc  v.  Tourigny,  6 
L.  G.  J.  324,  S.  C.  1861  j  1998  &  1999  C.  C.  & 
-art,  221,  p  631,  supra. 

806.  On  an  opposition  for  pBvment  out  of  the 
liroceeds  ofa  judicial  sale  of  a  barge,  by  the  pre- 
vious owner  of  the  barge,  who  had  sold  to  the 
defendant  for  a  balance  of  the  price  of  sale— 
Hddi  that  wliere  the  barge  did  not  exceed  (ifteen 
ions  the  vendor  couM  not  claim.  Mfloche  v. 
hainaull  &  Barr(  &  Nicholson,  16  L.  C.  R.  61, 
a.  C.  I860. 

807.  Where  the  opposant,  an  unpaid  vendor, 
<ilaiined  an  ox  which  iiad  lieen  taken  in  execu. 
J  ion  as  belonging  to  the  defendant— //e^  that 
the  unpaid  vendor  of  gooils  sold  on  creiiit  has 
110  right  of  revendication  of  such  good-.  Hyan 
V.   Chantal  &   Belley,  17  L.  C,  R    207,  C.   C. 

■  la^.;  1543,  1544,  1994  &  1998  C   C. 

808.  In  a  case  in  the  Superior  Court  wherein 
-tertiin  immoveable  property  belonging  to  the 
delendar  t  was  taken  in  execution  and  sold,  and 
*be  appellant  claimed  to  Ik?  prtid  by  privilege  of 

-haUleuT  de.  fonds  out  of  t  lie  proceeds  ot  the  pro- 
jierty—Ji'dd,  oontifmiog  tite  jadgnient  of  the 


court  below,  that  where  the  buill&ir  de  funiU 
co-operat,ers  in  creating  a  subse(|n('iit  liypuikt 
upon  the  property  his  bailleur  '/cyoHi/,*  eluim  is 
thereliy  postponed  to  the  hypothec  tIniH  crealeil 
Roherlnon  &  Young  es  quai,  17  L.  C.  U.  i)( 
Q  R.  1867. 

809.  The  .  Apression  "  fifteen  days  after  sale' 
u>ed  ill  article  1998  C.  C.  means  after  ilie  nale 
and  delivery.  The  Bank  of  Toronto  v.  lliwish.n 
eial.,&  Allan  etal;  12L.  ('.  .1, 'JUi,  S.  C.'isiis. 

810-  The  unpaid  vendorcould  iKit.evi'ii  bclore 
the  coming  into  force  of  the  Civil  Cuilc,  revtmli. 
cate  good.a  for  the  paynieiit  of  wliioh  rri'tjii  Lj 
been  given.  Brown  et  al ,  &  Hawknu-uitl,  eial 
14  L.  C.  J,  114,  Q.  B.  1870  ;  1999  C.  C, 

811.  Where  the  purchase  of  ii  lot  ol  alone  for 
building  purpo-e.i  had  been  made  by  litlfmianl, 
a  contractor,  and  he  had  neglectfi  to  pav  for  I 
them,  and  thf  plaintilf  had  attuclieil  ilum  It 
consevaiory  process— i7eW,  tlmi  as  ihc-  thiril 
party  into  whose  hands  tliey  liiiil  pHS-cil  haj 
not  paid  for  them,  thai  the  vendor  hail  »  privilege. 
even  aiter  the  eight  days.  Lamie  v.  Cmani  i  I 
Clendinneng,  14  L.  C.  J.  225,  C.  C.  1870;  199!) 
&  2000  C.  C. 

812-  In  matters  of  insolvency  an  attiachmeni  I 
in  revendication  must  be  made  witliin  tiileen 
days  after  the  day  of  sale  and  within  eight  davil 
after  the  delivery  ofthe  goods  to  the  revenJi- 
cated.    Sylvssirev.  Sanders  et  at.,  3  R,  L  IHl, 
S.  C.  1871;  1998  &  1999  0.  C. 

81.3.  The  unpaid  vendor  of  an  immoveable  I 
who  institutes  8  resolutory  action  on  tliegroiinil| 
of  non-payment  ofthe  price,  thotigli  jiidgratDtJ 
be  not  yet  rendered,  has  a  right  to  be  pan!  lu  pre- 1 
(ierence  even  toa  mortgagee  whose  hypothec tiM J 
been  registered  two  years  prior  to  the  regintration  I 
of  the  deed  of  sale.  Gaulkier  &  ValoU,  l«l 
L.  C.J.  26,  Q.B.  1874;  2014  C.  C. 

814.  Witnesses. — An  action  of  daniagefi  lot  I 
slftnder  will  not  lie  against  a  person  on  account  I 
of  words  uttered  by  him  as  a  witness  in  a  courtl 
of  justice.  Roch&n  v.  Praser,  3  L.  C,  R.  81,1 
S.  C.  1857. 

815.  A  witness  summoned  on  suspicion  on 
incendiarism  moy  refuse  to  answer  anv  quettiotl 
which  will   have  a  tendency  to  criminate  I 
Dixon  exp.,  2  R.  C.  231,  Q.  B.  \STi. 

VI.  Upow  Vessels  fob  Supplie9. 

816.  In  an  action  against  a  vessel  for  euppliej| 
brought  before  the  Court  of  Vice-Admirall)'- 
Held,  that  persons  furnishing  supplies  to  sliipi 
in  this  country,  technically  called  material  iiieoj 
had  no  lien  upon  ships  forsucli  eiipplieriundtliiJ 
the  Vice- Admiralty  court  of  Lower  Cana' 
no  jurisdiction  to  enforce  their  ohiiins  fU 
Mary  Jane  in  re.,  3  Rev  de  Leg.  -136,  V.  .V  Cj 
1848  ;  2383  C  C, 


PRIVILEGED   COMMUNIQ- 
TIONS. 

I    What  are. 

817.  A  communication  made  by  an  empli 
in  his  own   private  olhoe  to  one  ol  iiisclirii 
;  regarding  the  conduct  or  character  of  a  wni 
jconcerning  her  relations  with  another  of  I 
employer's  clerks,  is  a  privileged  conimiiBi* 


COMMUNICATIONS.  ]m  B®  PJJIVILEGED  COMMUNICATIONS 


;hat  where  the  bailleiir  de  fundt 
1  creating;  a  8iibsc(|upiit  hvimllicc 
3rty  liis  bailleiir  '/cyi/JK/.f  cluim  is 
med  to  the  hypotliec  thus  crealeil 
VouiKj  es  quai,  17  L.  C.  H.  -ii^, 

preflsion  "  fifteen  davN  al'tei'  «ale' 
!  191)8  C.  C.  means  after  the  ^ale 
IVie  Bank  of  Tnrontd  v,  IHumtm 
letal.,  12L.  C.  .l.'Jlii,  S,  C.lHtis. 
paid  vendorcoiild  nut,  even  Ulorc 
o  force  of  the  Civil  Coilc,  reveinli. 
tlie  payment  of  uliieh  rredii  1^,] 
'irown  el  al ,  &  Hmi'k-i'.iin,rtlt  diil 
t,  Q.  B.  1870  i  I'J'J'J  C.C. 
tlie  purchase  of  a  Kit  of  stone  for 
)-'e.->  had  been  made  by  dofenilant, 
and  he  had  neglected  to  pav  for 
,e  plaintiff  liad  attaclieil  tlitin  U  \ 
irocBfls — Held,  tluii  as  the  tliiril 
loee  hands  lliey  had  [ws-cJ  haj 
em,  thai  the  vendor  had  a  privilege; 
eight  days.  Lunoie  v.  bmni  h  I 
14  L.  C.  J.  225,  C.  C.  1870;  19M 


tters  of  insolvency  an  attiachment  I 
on  must  be  made  within  tiileen 

day  of  sale  and  within  pight  davil 
k-ery  of  the  fjoods  to  the  revenJi- 
ttrev.  Sanders  et  ai,  3  R.  L-  281 
198  &  1999  C.C. 
iipaid   vendor  of  an  immoveable  | 

a  resolutory  action  on  tiie  grt)iiiij  I 
nt  of  the  price,  though  jiidgmttil 
Ifired,  has  a  right  to  be  paid  in  pr^  I 
oa  mortgagee  whose  hypotliec  hat  I 
1  two  years  prior  to  the"re»i«iralion  I 
)f  sale.  Ganlhier  &  ValoU,  18 1 
.  B.  1874;  2014  C.  C. 
esses.— An  action  of  daiiiages  for  J 
lot  lie  against  a  person  on  account  I 
red  by  him  as  a  witness  in  a  coiirtl 
iochon  V.  Fraser,  3  L.  C.  R.  il,\ 

new  summoned  on  siispiciOD  ofl 
may  refuse  to  annwer  any  quertioul 
ave  a  tendencv  to  criminate  tluii 
R.  C.  231,  Q.  B.  \in. 

^^BSSELS  FOR    SUPPLIES. 

action  »p;ain8t  a  vessel  forsiippii«J 
re  tlie  Court  of  Vice-AdmiraiU- 
■rsons  furnishing  supplies  to  cliips 
y,  technically  called  material  im 
pon  ships  forsueli  supplies  and ll 
liralty  court  of  Lower  Canada  hsJ 
in  to   enforce  itieir  chiinis 
r»  re.,  3  Rev  de  Leg.  436,  V,  K. 
■  C, 


LEGED   COMMUNICA- 
TIONS. 

RE. 

imunication  made  by  an  empM 
jrivate  otMoe  to  one  of  hiscitri 
;  conduct  or  cliaracter  of  a  woninj 
ler  relation.^   with  another  oM 
Jerks,  is  a  privileged  conimiiDit 


.and  does  not  form  pound  for  dama.^e.s  as 
Ifcr  slander,     terguson  &  Gilviour,  5  L    V    U 
llt5,S,r..tlL.  CI.  hSl.Q.H.  1857. -^^  ^-  «• 
I  Af.  liie  private   account  of  a    person   at  » 
Inker's  IS  not  priviUged,  and   nu!^":" ,.?!,: 
Imiw  of  evidence  where  It  is  establi..hed  that 
l„,„„ey  at  issue  in  the  cause  lias  been  lod-ed    a 
U  banker  .s  oy  the  party    in   que.^tion  %  the 
Uil  of    his   private     account      MrKenziel- 
|W»r,  (I  L.C.J.  8;^,  S.C.  1862.         -'"  "^''"^'e  & 
til).  Where    the    provincial    secretarv    was 
|j,„moiie.l    10   produce   a  certain   paper    and 
||j«.tal,  01,    the   cjround    that   ii.s     prodm. 
iMikl  liCMiijiinous  lo  the  pnhlio  .service— //,./,/ 
Iwlirii.in.'  thejud^rmeiit   uf  il.e   court    below 
the  proviiiCMl  ^■oretary  could  not  be   .om- 
, J  to  produce  official  documents  connected 

p.heall.nsofthe  .state,  if  Uieir  prod  let  on 

|,ou  i  he  iiuurious   to    the  public   service    of 

■liich  he  was  the  sole  judfe,  and  the  power   of 

j^cntaryof  state  to    w.ilhhohi  such   docu- 

taent«  was  not  waived  by  the  fact  that  a  copv 

Jdiepaperinqiie.stionbad   already    Iwn   Je 

iverfti  tj  one  Of  the   parties    by    the   a,s.si<tani 

IftTeiary    of    stale.     Giiyon   v.     MaauirP      Vi^ 

C,R,;i'i,().B.  I86.S.  ^'luguue,    13 

.An  advocate  or  attorney  cannot  refuse 
o,iecare  in  answer  to  a  writ  of  attachment  in 
irnibhinent,  what  moneys  or  effe.  Ih  be  iZ 
^  his  hands  belonging  to  the  .letendant,  on  the 
Und  tliat  hisdomg  so  would  l,e  „  |,etrav«l 
p  professior.al  confidence.  Jlfc^emie  et  aLv 
Mm-Metal.,  9  L.  C.  J.  87,  S.  C.  i8(;4 
1 121,  A  phvsinian  cannot  refuse  to  disclose 
btormatioii  acquired  by  l.jn,  confiden.ially  in 
)«profe88ioiial  character.  Brown  v  CnriL  o 
LCJ,  163,  S.  G.  mb  ;  275  C   C.p  '   ^ 

822.  Ihe  answer  of  a  person  to  ena-iiries  in 

_^Sd:^sr^i-iK^-H£^ 

la  But  where  the  defendint'wrot;  af.ter 
b'.!/?rf '  ^"•«"'«';'''-l'»w.  accusing'  E 
tauft  of  dishonesty  and  trickery,  an.J  Jmv  „a 
wkennpasalefrom  the  brotheHn-law  to  uf 
fcfenJant,  this  was  A«W  not  to  be  a  prTv  "e£ 
mmiinicaton.      VHereux     &     Bnne^i 

IJ.  Where  a  member  of  a  benefit  societv 
N  in  a  meeting  of  the  society  that  a  X,  n 
^ko.ivae  a  canditaie  for  admission  ^.,^1 

-icted  or  Om-Held.  to  be  „"  tl.lleZ 
Jiiimuca  ion,  even  though  five  or  nix  IZT 
klelapsal  since  the  conation.     /ZVjv 

"loiniiiunications  bttween  nrinninnl    „    i 

t:^.;;f7'L^:^:Str?^^?""- 

..;H'H-«i;5i,::uiK'i5t^-^^^' 

««  A  private  telegraphic  despatch   is  not 
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l''e7-v^ns::?c"s'rear";-;"^'"'"-^"<li"S 

|"e'fi^il";!;:r£2;^-^;,r    ^^tween 
privilcgt,    comiiiMni,.,.,  "•""''•  '">t  to   be 

tHepriticipalwasaplu;;^'''!;^'^"''  "'   ^'''"•' 

I^RIViT  COUxYCIL. 

[Appkai.  TO,  set  APPEAL 

ccni!!^il^e;:^::;::;';,;-^  f  M-'y  i-  i-or  Privy 

Queen'.s'  Bench  f^r  owe  '7'''"' ,"'"'?  C""'''  ^^ 
Hnned  a  iud.',,ent  071,  ,Ji  '''''"'  ^''''«''  «<>»- 
I-'wer    Csinada    ,  iln  '^"P^'nor  Court  for 

&  Q.B.  186.3.   ^-  •'•  ^'  *  '1  i  •  C.  It.  495,  8.  C. 

PROBATE. 

I-  Ok  Wills,  see  WILLS. 

PROCEDURE. 

;•  Against  Judome.vts  takbk  i.  Vicmcr. 


jr.  Amkkdment  ok,  832-834. 
ill.  Answers,  8;i5-840. 
'V  .  Appkaravoe,  841-862. 
V.   ARTICULATION  OK  Facts,  86.1-875. 
V  .  Commission  RooAToiRE.  876  889. 
V in  T,"'^*'!^';":'  ***"  doi.oMKNT.  890-893 
IX    n^"'"'=  Default,  894  896. 
lA.    HEciaoRv  Oath,  897903 

A.    miCLARATION.  904-908. 

vir  H^''**"T.  909914. 

Y  if    ^'=''*»SSE.MENT,   915. 

yIv    S"'-''*^  ■'"'•  9'6-933. 

-^'^-  Demand  ok  Plea,  9.34-937. 

YU    Dehosition.s,  93H 

XVI    nf."""'''"''  '"•"  ^'^""K*.  939  946. 
Yu.rr    ,«-^''''"-»'*'''T' 917-952. 

YIY    n  D'^'^^^WAI',  9,53-9.'>5. 

vv    .-""""'■^"'"^''OK.  956-961 

VY'i  ''p?""««^TioN  OK,  965-966.       " 

Yvr   r  ^.'""^'■fK'';-  967-986. 

YY  r    ''''"^'''■^'■-  Dav,s,  987. 
YYU      E"*''''«''-«  AM' Notes,  98.8-990 
UKNCK.       '""'""'    '•'"'    "KBUTTAL,    .see   EW- 
YvrlV  ^\''"''*'^'«'*'99l.  992. 

AAV  II.     PjXCEFTI0N.S. 

I'l-diniitorii.  993-996 

/Vrf^)n/,  997-1(103. 

/''rcOT/j^n/.  loot  inn; 

I'reUnvinim,,  1008-1017. 
yJi'-n,' ^"''"'^  1018-1044. 
YYiY    L^   *'""'»"•»,  1045-1061. 
AXIX.  hxPARTB.  1062-1063. 
AAA.  Fiat,  1064. 
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XXXI.  FiuNo  OF  Papers,  1065. 

XXXII.  FlI.INd  OF  Pl.EAS,  10«6 

XXXIII.  FoREci.osi-RK,   1067-1078. 

XXXIV.  Form  ON  Writ,  1079. 

XXXV.  Forms  in,  lOSO. 

XXXVI.  IIEARINO,  lOsl,  10H2. 

XXXVII.  In  Api'eai.,  10H:!-10H5. 

XXXVIII.  In  Attaciimext,  I0t^6-1088. 

XXXIX.  In  Certiorari,, swCKRTIOHARI. 
XL.    iNciUENTAi,  Demand,  lOHiMOyO. 
XLI.  Ln  Uri.minal  Ca.-<es,  4(?e  CRIMINAL 

LAW. 
XLII.   In  E.IEOT.MENT,  10it7, 
XLIlI.   In  Election  Casks,  1098. 
XLIV.    In  Forma  Pai-peris,  1099-1108. 
XLV.  Inkorvamtie-  i.n,  1109. 
XLVI.  In  Intervention,  1110,  1111. 
XLVII.  In  Jpry  Trials,  Me  JURY. 
XLVIII.  In  >1ani. AMI'S,  .^ec  MANDAMUS. 
XLIX.  In  Review,  1U2- 

L.  INSC'RIPT'.IN,  III.MIU. 

LI.  Interri.'jatouies  sur  Faits   et  Arti- 
cles, ll4.':-ll-9. 

LII.  In  Vacation,  see  VACATION. 

LIll.  Issue  .loiNEii,  I1S0-11S6. 

LIV.    Marginal  Notes,  see  FKASURes,  &,c. 

LV.  Motions,  1187- 1209. 

LVl.  N.)N-.hRU)icAL  iMvs,  1210.  ' 

LVII.  Notice. 

Hi/  Opposdiif  for  Parties  to  declare,  1211 

Delai)  on,  1212. 

In  Officiul  Gazette,  I'lXW. 

In   (jrgent  Cases,  1214. 

OfActioi,,  1216,  12.^7. 

Of  Except  ions,  12H8. 

Of  Inscr.ption  12M9. 

Of  Intervention,  1240. 

Of  Hide  for  Cuntrainte  par  Crops,  1241 . 

Of  Hide  for  Folk  Eiic/iire,\2i2. 

<)f  Security  in  Appeal,  1241!.  1244. 

Of  Withdrawal  of  .'hnvys,  1215. 

Un  Application  for  Vonei/s,  1246. 

To  Produce  Papers,  c::,  1247. 

LVIII.  Notices  at  Chi'ich  Dooks  see  SALE 
Judicial. 

LIX.  Of  the  Ordinance  of  1667,  1248. 
LX.  On  V/rits  of  Capms,  see  C.'\PIA8. 
LXI.  Option  for  Proof  and  Hearing,  1249 
LXII-  Pktiiions. 

For  Attachment,  125M. 

For  JJalieas  Corpux,   1251. 

For  Iiiiprobation,  12;i2. 

For  Quo  Warranto,  1253-1255. 

In  Capias,  .see  CAPIAS. 

In  Flection  Cases.  1256. 

In  Insoh-encti,  1257,  1258. 

To  the  Crown,  1259. 
LXIVI.  I'i.EAs,  1260-1264. 
LXIV.  Re-openin(;  of  (Ik-.v  after  Appeal 
Taken,  1265. 

LXV.  Keplic  tion.  1266-1269. 
LXVI.  Reprise  li'lNsTANCE,  1270-1280. 
LXVII.  Reti'rn  of  Service,  see  Service. 
LXVIII.  Kile  fou  Folle  Enchere,  1281. 
LXIX.  Kile  aoain.st  Bailiff,  1282. 
LXX.  Service  of,  see  Service. 
LXXI.  .Service. 

At  I'rothonotary's  Office,  1283,  1284. 

%  Relations,  1285.' 

liy  iiherijf,   1286. 

Cmmetency  of  Bailiff ,  1287. 

Delay*  in,  1^88-1294. 


1301. 


PHOCEDURE.  lojj  | 

Effect  of,  1295,  1296. 

Fi-idenie  of  1297. 

Fees  of  1298,  1299. 

Hours  of,  1300. 

In  Actions  Against  Curator  to  AlismUi  I 

In  Election  Cases,  1302. 

In  Enrelope,  l.i03,  1304. 

Irreqularities  in,  1305,  l.iOO. 

Manner  of,  1307  1310. 

Of  Assi<inee  Ac,  in  Ins(  lpcw'ii,l.\\\,Ul> 

Of  Allachmmt,  ',313-l3lf». 

Of  Attornci/,  1319. 

Of  Consorts    1320. 

Of  Contestation,   1.321. 

Of  C'lrporation,  1322-1(27. 

()f  Dcrlaration,  1328-13.!0. 

Of  Dnnurrer,  1331. 

Of  l''orei(/ii.  Partnership,  l.l.!'.'. 

()f  Lixurance  Agent,  1333,  l.;:!|. 

()/'  Iiderrogatoi'ies  tiur  Ft.  7.v  cl  Arlick, 
1,3,35- 1341. 

Of  Idrention,  1342. 

Of  Motion  Jot  Security  f 01  Cnsi.t,  i;i43. 

l)f  Mvniciyd  Corvoraiio  ,1344, 

Of  Kotice  of  Motion,  1    15. 

Of  Parties'in  another  Ihslrict,  WW,. 

Of  Partncrsliips,  1347,  13t,s. 

Of  litdlwny  Companies,  1:!4',), 

Of  Urdc  for  Contraintt:  par  Corps    13M. 

Of  Rule  for  Folle  Encl'er,;  Ki^.-lojl, 

Of '"School  Commissioner:,,  13;».'), 

Of  Wife  Separate  as  to  I'ropcily,  1,HG. 

Out  of  the  Province,  1357, 

Place  of,  1358.  1363. 

Return  of  1364-1394. 
LXXII,  Special  An^wkr,  1395. 
LXXIII.  Special  Replicati  .v,  U%  139*. 
LXXIV.  Stamps,  1399,  MOO. 
LXXV  SinptENAs,  1401. 
LXX VI.  Sl'pplementary  Reasons,  1402, 
LXXVII.  Tran-^actiun,  1I03140S. 
LXX VIII.  Vekhal  0,Missi,..\i  i.n,  UOd. 
LXXIX.    Under   Agriclltiual  Act,  s« 
AGIUCULTUKAL  ACT. 

I     I.  Against  JcdgmentsTakkx  in  V.^!'\TioN 

I 

j  831  Where  the  defcndniit  kcui-Ju  tu  sot  i-ijJ 
a  jii.l^iii'Mit  (ililaineil  in  vacation— //fW,iii»lli'l 
wus  lioiiiid  to  ilepoHit  only  tlu' ii,nuii!il  nf  CislJ 
iiicurreil  hv  the  ]ilttintirt'tiiini  llie  retii,  ,  of  lliel 
action  lip  lo  olitaiiiinj.'  jiul^nu'iit  iiiclusivfifJ 
and  liiai  witliout  the  foes  of  the  iilauiiti'^  all 
toriiev,  i'.iui  that  he  wus  not  Kniinl  lo  i'liriiiAtJ 
the  plaiiitili  u  cooy  of  the  utli.lavu  lild  willilil 
opposition.  Gauthier  v.  Marriiaiid,  5  li,  ^  ^* 
101,  S.  C.  1861  ;  484  C.  C.  P. 

II.  Amendment  of. 

832  Where  an  opposant  inovcH  to  aiii-nii liii 
opposili(jn  liy  allerinj:  a  nmnl'er  on  tlieeii  WJl 
tioii,  ami  the  plainlitl  nmveil  to  reject  tin' (•,*! 
tion  as  haviiiji  heeii  tiled  iiiidcr  u  vroiijiiiuiiiwj 
the  fv)riiier  iiiotioii  was  (lisnii-sed  ami  liK'W''l 
graiiteil  with  costs.  Joseph  v.  Coi/  A'  ('fl 
I  L,C,J.2,  S.C.  1856. 

833.  The  delipndanl  ivac  stimnioiied  to  apw 
by  his  copy  ol  the  writ  on  the  24th  Apr;!.  H'dJ 
instead  of  1861,  and  pleaded  hy  iiereii.ulory  tj 
ception  to   the  form-Ueld,  that  tlic  dert»* 


ROCEDURE. 


1032 


)f,  1295,  1296. 

:e  of,  1297. 

,  1298,  1299. 

;/;  1300. 

ons  Against  Curaloi-  lo  Alimln  I 

m  Canes,  1 302 . 

>2)e,  1.103,  1304. 

i/icn  in,  1305,  130(i. 

/;  1307  1310. 

'tec  lie, in  In.ii  liie)fi/,\:\\\,l>,\i 

hmmt,  '.313-1318. 

ncu,  1319. 

n-h,  1320. 

elation,   1321. 

rafinn,  1322-1127. 

ration,  1328-13.S0. 

rrcr,  1331. 

(jii  I'arlnersliip,  l.l.i'2. 

(ince  Agent,  1333,  l.;:!|. 

•ogatijvies  tiur  Ft-  ■la  cl  A  rticki, 

ifiori,  1342. 

ujor  Secnriti/  for  (\ixt.!.  i:u,1. 
ri/  -il  Corvontito  ,  l.'Ul. 
e  if  Motion,  1    I."). 
enin  anoi/ier  jiislrid,  V.Wy 
urships,  1347,  131S. 
cny  Voinpaniis,  134'.). 
for  Contrainti: par  Corps    \VA 
for  Fulle  Enchcrr,  135i-l.!J4. 
i/  Commissioner!!,  \\\m. 
Separate  as  to  I'lopcihj,  [Mi 
le  h'ovince,  V.VjI. 
13.58.  13(13. 
/,  131)4-1394, 

tt'IAI,  AN'WKK,  1311"), 

I'ECUL  Rki'Hcaii  .V,  1  J'J(M39'. 
I'AMHs,  1,399,  1!00. 

iFlENAS,  1401. 
L'PPLKMENTARY  i!i:A.>UNS,  1402, 

Tra.s-actihn,  II03-140S. 
V'kuhai.  O.MihSi.'.s  ;  in,  14fl!i. 

JnDKR    AGHIC'I-I.TI'UAI,  jVi'T,  s«  I 

URAL  ACT. 

'  Ji'dgmentsTakkn  in  V.vhtion. 

tiie  defendant  sdii^lii  to  set 
ililaiiieil  in  vacaliun— //i'A'|tli»lM 
to  cle|josit  only  tln'ii.nouiil  "f  c*ti 
the  iilaiiititt'tidiii  the  ivlu,  i  of  l|iM 
1  olituiiiini.'  jiiil^niciil  inL'lusiveiyJ 
tli(i\it  the  fees  ofilie  plainfrt'^  «l| 
,hal  lie  wa.s  not  ''diui !  lo  I'linii^lii' 
a  copy  of  the  atli4iiv:i  lilnl  wMi 

Gau'tliier  v.  Marrimml,  i  L.  C  J| 
1)1  i  484  C.C.  P, 

.MENT  OF. 

■(•  nil  oppopanl  iiioveil  to  aiiMiiit 
y  alleniig  a  miiMln'i-  (mi  tlieenlo^'l 


Y  aiieniii;  a  minnn'i  im  mcci. .v.-. 
■  plfiintirt  iiuiveil  to  reject  tluM'|.fHi 
iji  been  tiled  iiinkr  it  v'ron{.'niiiiil«| 

IS  dismisseil  iimi  lln'W"! 

Josi'ph  V.    Coy  k  ('«yj 


_  .  ronj:  niiiiiw 

notion  was  dismisseil  iimi  llii'ls™ 

h      COHtH. 

I.e.   185t).  I 

ielendant  was  cuininoiied  lo  afl*M 
ol  the  writ  on  the  24tli  April,  WJ 
!61,  and  pleaded  hy  peremptory  (fl 
;he  (oTin-Ueld,  that  the  JfW" 


PROCEDURE. 

roiliavin?  been  properly  summoned  i1)p  court 
W  no  power  or  ji.nRdiction  to  per.ujt  the  plaln- 
iiJ  ID  amend  hiH  writ.  Jitais  &  r„,„„y,.„  19 
ICR.  23,  S.  C.  1801  ;  use  C  p 
.  94.  A  motion  to  amend  a  writ  hy  inserting 
Ae proper  domicile  of  the  plaintift^vho  has  been 
Umih'M  aH  jivinf,'  in  a  parish  dillerent  from 
dial  Ml  winch  he  really  resided,  will  be  KrunieU 

i^flpiiyi'ieiil  of  ftnsts  nCilin  Q„, .„.,.; ,_   .1"    ,. 

Ifwi^r, 

IW3;1I7C.  C.  P 
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v./.^'«.»,,2Kev,doLeg.48,  Q.  fi 

^'•'■'ain  wi-,H.s,s..M  "  1  ,  f^'.r'"  «'»r  cause  wlw 


CV.'i'  Bank 
1847, 


--.a.outy,;;-,;;'';;; 


rovince 


"f       .      ;■',  "='"'eu,  will  uegrunieu 

p,iymeiit  of  costs  o(  the  exception  to  the  (brm 
iuire\.Beanparlanietal.,6}i.l,  ol    ('   c 


1/    ;  „       "Jviiice 

Malone  &   'j'ate,  2 


in,Ax.swER8,  see  PLEADING. 


S,),.  In  the  Circuit  Court  the  defendant  can 
fcrecloeea  plaintiff  who  neglects  or  refuses  with- 
|iBlhe  delays  prescribed  to  file  answers  to  hie 
■fto,  after  demand  thereof  ,1  v  made,  and  can 
Itenpon  iiiecribe  th<,  :  -  upon  the  role  lor 
Itmiete  on  his  plea  c  ..:■:  .se  en  f aits,  declare 
kkiheha,sno  witnr..--.  r.3  ..famine,  proceed  to 
te^;^"''^"';"""  "  -i'^-'itex/^ar^e.  Mead  v 
fc  M  L  C.  K.  58,  C.  C,  18,54  ;  138  C,  C  P 
J  5.16,  iM/,  on  motion,  that  one  general  answer 
l»no  te  pleaded  t«  four  separate  exceptions, 
mjor^:  fMdersoH,   6   L CU,  488,  S.C. 

P'.OO . 

[s37Apl.iintitr  who  has  failed  to  file  an  an 
fciertoan  affirmative  plea,  is  i.ot  under  23  Vic 
ta^5^sec.37,  in  consequence  of  that  failure.to 
bcoMidered  in  the  same  condition  as  he  wou  d 
Iwt^enhadlic  been  formally  foreclosed  under 
I  Viccaj..  38,  sec.  85,  from  answerins.  such 
I*  LWrange  &  Carlisle,  8  L.  C.  J.  182  S  ^ 

pS.  A  special  answer  cannot  be  filed  to  a 
kcialanswer  without  leave  of  the  court,  and 
lte.uch.inMver  has  been  filed  and  been  de 
l«rredtc,,.,„l  the  demurrer  ha,s  been  inscribed 
fr.«ringtlu"  court  will  discharge  the  inscrin 
ionaiui  onler  a  repleader,     Harte  el  at.  tfle 

Ic  irafi-is'c' 0  5""P«"^'  ^^  ^-^-i-  isat 

NUn  aM.«wer  in  kw  does  not  lie  U)  a  plea 
f»,>ngt|,e  alle.'ations   of  fact.     Lunch  v    J  a 

»■*«.    K.L.547,C.C\1874,lVc.Vp| 
.  And  an  answer  m  law  ba,«e,l  on  new  facts 
1.  require  evidence   cannot  be  heard  be  ore  ' 

leliearing  on  the  merits.    lb,  '^"™  feiurt , 


tHetr^lc^";;?  ;l;:  Sif -"-  fvo  n,onths  afler 
allowed  .oappc;;'^,:'';';:JP'i';  a  n,odon  to  be 

^J--/V....{^>;^'fe-rt..ac^.. 

"'ade  at  liis  last  domic  u  **''l''  ^''"c''  «»« 
was  filed  for  him  bv  n  Jf '  ""''  '>i""'a'-ance 
.^uch  appearance  cov'^red  the r'-r^^''^''-  't"' 
vice,  and  all  proceedim.s    IV    ,',^"''*''">  "^^er- 

advertisement  and  innor,,!  f  '^''''i'  l^uit  by 

null  and  must  be  s  ^  «  ,  e  'l^."''P^a'""..,wer^e 

»48.  hince   the  ('rdinance  nf  Ifir'? 
a-ice  by  a  dele.da,  t  do  s'u.t  cover  .?  T"""" 
tiieserviceofthewrifn,.,!  ,   7*^°^^^  a  nullity  m 
nnd  Loan  6  ,  ™  ^'/•'^;t^'*)l""-  P'^  '^^^t 

84y.  \\   lerean  iir>f;.,..  i,„  1  1  .■ 


I IV.  Api'earaxce. 

IW.  The  appearance  of  the  defendant  without 

J«''ai\cr  of  the  irregu  ar  tv.  BHannfr  ,. 
|W<    R.v,deJ.e..§50.K^B.f8n:'^''   '' 

E  Ir 'lu"  '''T'^'^  «"  thedeclaralion 
f  I fgular,  lie  irregularity    s  cured  bv  the  im 

tin  ?  'r  '■".""•"  'lay.^ot  withstanding  P" 
|«ii  ,1  to  tlio  form.  Chamhevland  Tlial 
K     ev.de  W  195,  K.  B.  1820.  "^ 

I  If7,^  '^""  declaration  will  only  autho  • 
r  Fw  siioiuii  ilate  from  the  dav  of  ,.cr-  , 
^^my  V.  T^ppin,  3  Rev.  deT^g  308,1.  .JJ.' 

rilni  ft  n  L  .  ''■"'■•'  "°'  ''avingsat 
I    ."M  the  action  would  be  dismissed.  The 


Of  tit  autn;t.'.':^^rr'eSS;'dt:t'£''  l'^  ^  «- 
signed  by  one  'of  them  on ly/wl  Ic  'tlie'?l'l''"  ^"^ 
peared  tor  the  deten.'p  ..  I  ,  "  e.other  ap- 
-//^'W.on  not  on  to  s^rasl.ll'",'''"  •''•'>''"''''«''' 
ba,sed  on  proceed  n.^  whic  1  J'"'*"',""*'  •*« 
tl«e  fact  of  the  san  e  atromei  T    "''-"'ar,  that 

plaintiff  and  deteilln"  wa.^Kcirf  ,f"  ^^" 
laritv  a.^  would  i.ii.,.i.,=  ""i  sucii  an  irreeu- 
tlie  Procee,!^^  I:  .'"  ,^  :,;'y^!"'»te   nullity^i„ 

notit:d'Sh'vtS';;rS:r^'"^^^i  "'-«•' 

ation,and  the  pLntfrfM  .  To^S  t'" '**" 
pearancec,   tiiat  ground-i./,/  ,  '  ''' *i^ 

'ifv  a(/  lUeni  has  a  ri«^  If^  '     '"^  *"  '*''0''- 

Ihe  defendant  was  ,S serve  ?'"''??'■'  '"'''"  ^''"« 
yi^    and    decIaTatio  .'"X^v  r'/^''"' 

»•  J.  A  motion  for  a   rule  «;«>•?..■  .„,        .• 
;;  ■■•  <-  by  a  defendant  in'Ss^'w    iCc^^s^d" 
I"    *  represented  by  hm  attorney  «-/>,«    and 

:'"'  '^rint^r^"^!^  appei..;:,  J'.:::;^;s 

y-y  ,,     V/"     '  '\  '■";*?"lar,iinll  and  void. 

C        !•  I    S    r  Ti«,^.    i:ocA:«„),)^  <.<   aZ.,  13 

I        «n'        ,  •  '^-  "^''^  !  455  C.C. P. 
J       Where  the  clerk  of  the  Police  Coprt  was 
objected /J  Pn^^ution,  and  the  dJfendZ 
objected-iftirf,  thatonly  the  parties  themselves 
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cr  their  attornpys  con  id  so  pleiul.  The  Captain 
of  the  Vessel  Etanger  Anna  Delias  v.  Paulson, 
aR.L.  52H,  Po.  Ct.l86!*. 

aS7.  Where  two  defemlants  have  appeared 
Repuratf  ly,  but  by  tlie  same  attorney,  tliey  may 
.nevertlielesH  join  in  their  defence  and  Hie  tlie 
same  pleas.  ArsenauU  v.  Rousseau  et  ah,  3 
R.  L.  28,  !•'   C.  18T1. 

858.  Wlicre  a  real  action  was  brouj^lit  in  a 
diftSjrentdJMlriot  to  tiint  in  wliicli  tlie  ininiovoable 
in  question  wan  situated — Held,  tliat  an  appear- 
ance by  a  defendant  without  pleading  to  tlie 
form  or  to  the  merits  of  the  action  wbh  a  waiver 
of  an  exception  to  the  jurisdiction.  Wkyte  es 
qual.  &  Lynch  et  al,  17  LC.J.  76,  S.  C.  1873  ; 
37  C.  C.  P. 

859.  It  is  not  necessary  in  an  order  of  a  judge 
for  a  writ  of  jfto  warranto  that  the  respondent 
should  be  directed  to  appear  at  the  place  men- 
tioned ill  the  petition.  Bureau  &  Normand  & 
Gouin,5  R.  L.  40,S.  C  1873, 

860.  Where  two  attorneys  ad  litem  had  ap- 
peared for  the  ."anie  party  in  the  same  cause — 
i/fW,that  the  court  would  not  take  cogiii.-'ance 
of  the  case  until  it  was  decided  who  was  the 
attorney  ad  Zj^cwi  representing  the  party  in  ques- 
tion. Giguere  &  Beauparlant  etal ,A:&.  L.(j8o, 
CO.  1873. 

861.  Wliere  two  parties  have  raised  separate 
and  distinct  issues  \n  appeal  jointly,  by  one  and 
the  same  writ,  the  respondent  may  with  leave  of 
the  court  tile  separate  appearances  on  each  issue. 
The  Qlen  Brick  Company  &  Walker  &  Shackel, 
16  L.  C.J.  257,  Q.  B.  1872. 

862.  In  8  case  returneii  on  the  12th  August, 
1856 — Held,  that  the  defendant  was  not  liouiid 
voappear  between  the  lUth  of  July  and  the  31st 
Of  August,  both  inclusive.  Bell  &  Leonard,  1 
L.O.J.  17,  S.  C.  1856;  3  C.C.  P. 

V.  Articulation  of  Facts. 

.863,  An  articulation  of  fiicts  which  contains 
matters  not  to  be  found  in  the  pleadings,  or 
matters  admitted  by  such  pleadings.is  not  good. 
BtaM«u&  Bacquet,H  L.C.R.154,  S.C.1858  i  207 
OOP. 

864.  Where  the  plaintiff  has  nei'Iscted  to  an- 
swer the  articulation  of  facts  filed  by  the  defen- 
dant in  support  of  a  plea  of  compensation,  such 
eiatement  should  be  taken  as  admitted  by  the 
plaintitt  under  20  Vic.  cap.  44,  sec.  74.  Archam- 
hault  &  Archambault,  4  L.CJ.  284,  Q.B.  1860; 
212(5.C.P. 

866.  Held,  reversing  t!ie  judgment  of  the 
court  below  in  a  case  in  which  compensation 
was  pleaded,  that  the  default  of  the  plaintiff  to 
answer  the  articulations  of  facts  of  the  defendants 
was  an  admission  of  the  facts  alleged  so  as  to 
make  the  claim  set  up  in  compensation  claire  et 
liqidde,  and  extinguish  the  adverse  claim.  lb., 
&  10  L.  C.  R.  422,  Q    B.  1860. 

86fi.  Wiiere  the  defendant  moved  that  an  in- 
scription for  proof  and  hearing  be  discimrgedi 
inasmuch  as  no  articulation  of  facts  hud  been 
filed  by  one  of  the  parties  in  the  case — Held, 
that  the  omission  to  tile  articulation  of  facts  did 
not  prevent  tlie  case  from  being  heard  m  term. 
Bi'ulanifc.r  &  Mayer,  G  L.  G.  ■.  61,  Q-  B.  1861  ; 
215,  C.C  P. 

867.  A  general  articulation  of  facts  will  be 
ejected  from  the  record  as  contrary  to  law,which 


requires  all  articulations  of  facts  to  he  f|uara»i 
distinct.     The  Molsons  Bank  Jfe  Fulhner  etal'^l 
Falkner  el  al.,  6  L.  C.  J.  120,   S,  C.  i-ii;'.  jiKl 
C.C.  P.  "'•"' 

8t)8.  Where  a  party  in  a  cause  lui^  iui|e4  (dI 
answer  the  articulations  of  facts  ii|..i|  in  ||,j| 
opposite  party,  such  articulations ofliii;is«ii||. I 
tiikeii  pro  confessis.  Owens  it  Dulmr  \  i'„,,,.  I 
bell,  6  L.  C.  J.  121  &  12  L.  C.  U.  H'i')\  rf 
1862  ;  212  C.C.P.  '    ^' 

8ti9.  A  party  will  be  allowed  to  imiJui'p  a^jl 
tile  answers  to  articulations  of  t'act^,  even  after  I 
the  final  hearing  of  the  case,  n|ion  iiiiyiiicn  ofl 
costs,  the  motion  for  leave  being  loiin.it,!  .juj,! 
affidavit  to  the  effect  ihat  such  aii^-wcrs  havfl 
not  been  produced  through  oversi^-l  •  oriiai.! 
vertence.  Boswell  &  Lloyd,  l.'i  L.  C.  11  I'l  srl 
1862,  '     I 

870.  A  motion   to  reject  articulcition  of  iacisl 
must  be  presented  at  tlieenquete.     Th' { 
Bank  &  Holland  el  al..  14  L.C.  li.'Jj,  S  ''.  [^f^t 

871.  A  party  fiailing  to  province  ftrticulatioBil 
of  facts  must  bear  the  expenses  uflii<  fuque,,  J 
Atkinson  ii  Wood,  14  L.  C.  U.  1,')!),  ,S.  C.  isij:).  | 

872.  A    party    will    not    be   allowed  to  niJ 
answers   to  articulations  of  facts  after  iho c«| 
has  been  inscribed  for  review  iiy  the  oiiixKiitel 
party.     Sicotie  &  i?eeu6S,l  L.C.lL.J.  lOi.SCB 
1865. 

873.  An  articulation  of  facts  in  ilie  ivuHjl 
"  Is  it  not  true  tliat  the  allegationc,  iimitemDil 
"  things  set  forth  in  the  plaiiitilfs  deoluration  i 
"  this  cause  tiled  are  true  and  well  fo;:iiiini  iil 
"fact,"  will  be  rejected  with  costs,  as  taa 
no  articulation  of  facts  under  the  statute  ,aii(l 
being  insutticient  and  irregular-  Dai/  v.  Ihrtd 
16  I..  C.  R.  397,  S.  C.  1866  ;  2(JB  C.tJ.'l'. 

874.  Ill  cases  instituted  under  the  C.jile  of CirJ 
Proceilure  between  lessor  and  li'sspe,  articiillf 
tioiiH   of  facts   are   not   allowahle.    Mikhilli 
Saucier  et  al.,  17  L.  C  J.  6(1,  S.  C.  18":!, 

875.  In  a  case  of  enquete  on  a  petition  I 
quii-h  a  capias,  the  party  snccoediiii;  will  noiti 
entitled  to  costs  of  enquete  unless  articulation 
of  facts  have  been  filed.  Oiitlvy  &  km, 
i..C.,l .  2.3,  S.  C.  1C73  i  215  C.'C.  1^. 

VI.  C0.MMISSIOX  ROOATOIRK. 

876.  In  the  absence  of  a  commission  rojulo 
issued  by  the  plaintiff  the  deleiulaiit  caniioi  t 
compelled  to  proceed   with   his  cnqiiine.  IfJ 
Farlane  v.  Bresler,  2  L,  C.  H  238,  S.  C.  1 
316  C.  C.  P. 

877.  In  a  case  of  capias— //eW,  til*' 9M"'«'| 
motion  for  a  commission  rotjatoire  to  exaniiij 
witnesses  in  Upper  Canada  woulil  hegrantdi/ 
chain  Ik  rs.  Moss  et  al,  \.  Wilson,  U  L.i^." 
26,  S.  C.  1863. 

878.  A  commission  i-og'iloirc   may  issue  < 
piano  on    motion    theretijr  without  iiffilsvil 
any    kind.     Willis  et  al.   \:  I'iem,  21.  (■ 
77,  S.  C.  1858  ;  308  C.  C.  P. 

879.  Wli?re  the  defendant  in  an  opposM 
to  judgment  against   him   fiy   default  niiitj 
motion   on   the   day   fixed  for  the  niili'iiai 
liual  liearing  for  a  commission  rogau"i 
amine  witnesses  in   Australiii.withiMit  ami 
davit,  produced  in  support  of  the  motion-fldj 
that  the  motion  could  not  he  irrauteJ.  i;i«J 
al  v.  Jioss  et  al.  &,   lions  cl  ul.,  4L'C,. 
S.C.  I860;. 308  C.C.  P. 
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articulations  of  facts  to  lie  ci"ar  an! 
he  Molsons  Bank  &  Falknet  efnJ^iX 
;i.,t)  L.C.  J.  120,   S.  C.  I^Wjis 

•e  a  partjr  in  a  cause  lim  riij|e,|  (J 
articulations  of  fin;  I  h  lil.vl  luthJ 
ty,  such  artictilatiunsuf lii(;i«ivi|j|J 
mfessin.  Owens  la  Uiilmr  ^  r„„,„  f 
.  J.  121  &  12   L.  C.  K.  ;i;i/sH 

■ty  will  be  alloweil  (o  imvlnfc  anjl 
to  articulations  of  fuct-,  cvfn  afierl 
iring  of  the  case,  upon  iiiivinciu  ofl 
otion  for  leave  being  foumlt,!  .jnanl 
the  effect  that  sncli  an^wcr-t  liavfl 
rodnced  through  oversi;;!  •  or  iiia,!.] 
tswell  ife  Lloyd,  13  L.  C.  11. 121,S.C.I 

otion   to  reject  articul.itioti  of  lacul 
sented  at  the  enquetc     Th'  Qmk 
'land  el  al..  14  L.C.  !{,D,-,,  S  '",  isiJ 
rty  fiailing   to  prclnce  iirticulationj 
it  bear  the  expenses  ufiij^(.||i,|,f„r 

Wood,  14  L.  C.  K.  \-,\),  .S.  C,  Istaf 
lany    will    not    be   allowed  lo  njej 

articulations  of  fuels  after  ilie  caw 
scribed  for  review  liv  the  oii[x«tel 
oite&  Reeves,\  L.C.lL.J.  10i,s.G.i 

articulation    of  facts   in  the  wonisJ 
rue  that  the  allegations,  iniuter<aa^ 
forth  in  tiie  plaiiuiirs  dcoliiration  i 
'tiled  are  true   and  well  fo::iiiW  iM 
I    be  rejected  with    costs,  a.s  beuj 
-ion  of  facts  under  the  s(atiue,aiiila 
icient  and  irregular.     /)«//  v.  IMA 
397,  S.  C.  18Gi;;2U8C.C.'l'. 
,ses  instituted  under  the  Coile  ofCinl 
between  lessor  and  lessee,  artidlf 
.cts  are   not  allowable.    MiHtUi 
a.,  17  L.C.  J.  Gil,  S.  (;.  1872. 
a.  case  of  enqueie  on  a  petition  l 
3ias,  the  party  succeedinj;  will  noib 
;osts  of  enquete  unless  articulaiioo 
ve  been    filed,     O'/ihn/ ii  hw, 
S.C.  1^73;  215  C. 'C.P. 

nSSIOX  ROGATOIRE. 

le  absence  of  a  commi.imn  roifiilii 

he  plaintiff  the  delendaiit  cannot  I 

to  proceed    with    liis  enquete.  Xi 

Bresler,  2  L.  C.  R  238,  S.  C.  I 
> 

case  of  capias— //e?'^  tlmt  a  con«> 
a  commission  roijatmre  to  examiij 
ti  Upper  Canada  would  hegraBisiiif 

Moss  et  nl,  v.    Wilmi,  U  L.  C. "' 
103. 

jinmission  rori'iioirc   may  issue  i 
motion    therelbr  witlioiit  allilavil 

Willis  el  al.  v.  I'tem,  2  L,  C 
i58;308  C.  C.  P. 
?re  the  defendant  in  an  oppoi 
It   against    him    by   defaiil'  "U'lfJ 

the  day  lixed  for  the  tnilenj'f 
ig  for  a  eommisxiun  roi/dfe'd'tj 
leases  in  Australiii.willioiit  »«<  «r 
iced  in  support  of  the  moiion-M 
otion  could  not  be  granted.  i'*J 
:  ct  al.  &,  Ross  cl  III.,  4  L'  C  J ' 
;  ,308  C.  C.P. 
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880.  Where  a  motion  for  a.  /<««,».,•„„  •  ( 

to,r«toNew  York  wa"    e8lst<S^TfhT" '''•''":   ^"'•^^«'»i'.«tior,  undo,  i  .. 
ihatit^vas   not   supported   by   affidajft  ^Ww'H  fr'^'' ««'"-^^V^^^^^^  roga(„i,,  ^         ,. 

....  ,0  e.a.i„e  ^e^- -,-— -  I  St:t:i^  r^^^ 

■''       '^'  ^-  J-lMO,  t^.  B.  187 


L!.    o     1   \r -'-•Kuii    witness 

nearht.  Paul,  Minnesota,  is  well  founded  in 
land  practice,    and    m.ch     omission    mav 


aw 
be 


.„,.„...„..„.,    „,..    „,„,„     omission    iiiav 
granted  on  the  application  of  the  plaintiff,  thoi,,.,, 


890. 


«.j. 


LC.'J.  IW,  Q"  B.  1803 

8^2  But  It  seeniH    that    s„ch    comtniasion 
HI''  ^'^^'''^^"'^""'■^''ou'd  be  sup,x,Tled  by 

m  The  plaintifT  by  her  action  claimed  cer- 
ia,»  shares  of  stock  as  belonginsj  to  her  Hrit 
,.ban.l  n.  the  e.state  of  the  d4ndanVa"d  the 
JeieiKlan  pleaded  Uiat  at  the  time  of  the  mar- 
riageol  the  plaintiff  with  her  first  husband  ti.e 
lailerwas  already  married  to  aperson  in  En.'la 
llien  still  hying    and  the  comnmsion    rnautoh-P  I  "'T"'"'  'or  tHe  plamtiffan.l'  "^..C" '  """'"'"'^  '""' 

z:it::'  .i.e  .Jefen,^;,;^'t;;Si:j';-  ^ppe^^red  ,!;i: 

""■  ''■  motion  to  set  asiTe  ,U  ••''  ''^'''^''''--'A-/-/, 
on    proceedings    wl.i     '  >  »'J':;fe;^"'  «'^  ''"^^'i 

wholly  irregular. 


!w!timitl7co;;8^ofSi°commW 
t.pa,dbytlieplai,.iffj„i,*:°l--     ---t 

mre  wiihin  their  know  ed.'e  and  slmi  1 1 

tedantm  writing  to  u.e  due  diligence    ami 
•liiiough  an    interval     of  fifteen  T.,^'i 
jjla|.«rhe.woen  the  date  of  tL^ "rder^Ld  Z 
p..vn«niedin  the  inscription  for  hearfn.  wi 
out  any  attempt  being  "inade  by  de?en^'an.   to 

Ik  18fc.  ^^'*^'  ^"  ^-  ^'   J-  27- 

8«5.  Wiierea  writ  o(commi,sion  roqatoire  has 

teSnlredTtS-^^^ 

'^''27K,fl^69^«'-''-i'  y-  Philips,    14 1 

"vMor;h7aUor'':evnV'''''''/f  "''^'^'^  ^^^ 
'.^anab   ntee-j7^-I,^  °f  ">«  Parties  who 

"«^e steps  to  ^a;e  ^i.  f,^^J'  ^««.»"t  hound 
coniniisiion.  ^«Z  IW^  A  '"'"""'^'  """^" 
f' J.  246,  8.  C  1873  ''""""   ''  "'' '^ 

!!!"'-'>epe„aii;^;S^^iJ--;;;;;; 


'iofendant'K;'?:is°'-'"''«'"^"^  'o  which 
attorney  ,,,/  U,,.,,,     ,  /"■7.> .C'-'ntersigned  by 

<''<';f^t^Mdan,',:;;sr,,^i'''/'''''.''-^»i''ie.i^. 
confession,  and,  ifu„a  '"' 
must  he   mivde  l,v 
'-'(I'll.     McKcuzie 
'^'J'' :94  c.  C.P 

appeared  lb'rTlie''nhi?Mll,?''  ')'"  .-^'ivocates  had 
«'"«eiuently  the  £'ic    l""'...!:*'^^"  f '.'o-.  a-'d 

"led  .,:,med 
appeared 


thfr 
iit'd  by  his 


I'h 
P'">t  ijarty 


vaca- 

iiece88«rT"/.,T'"^J!  oyafli.lavit  lliat 
MI8  C.  C   p.  """"^  '"  '""  I 


irregularities"  which  had    1,        ",'"  ""''^^  f^r 

«anie  with  his  p  ea  \f,e  '.'*"^  '^'"^""l  "" 
ment  wa.s  rendered  f.'.r  u  ''""testation  judg. 
tendered,  but  no  forU  e  fuuf  ""'"  "'"""''at 
demand_i/e/rf  tlmVA  '"'  "'""""'of plaintittV 

plea,  liouih  V.  i^il;,„;  '  I'V  ^""^  of  ^'ing  the 
185H.  J^ougall,  2  L.  C.  J.  280,  S  C. 

offisoS^I^t'ne^ril.TnoT'"''  '^'  "'«'"bm 
and  one  of  thVKda^^r  "  P/^misflory  note, 

•or  bo(h,  jointi;td  ee'  all''''^S^i"^^"«»^ 
partner  after  disLlutbncouW  It ^^^'  "?at  a 
ment  in  an   action    hJii      ""' ^'oofess  judg- 

partnership,  and^ud^neft  1  T'T  ''"^  '^'e 
confe.ssion  wouirbe^set  1  U'"'''^  "P°°  «"c'' 
The  CanadaLeadmn.  fZi'  "^''^i^iou. 
al  &  Steivm,  H  L  (I  ft  ^Tr?,^  *  T«^*«- «« 

VJir.   CoNOiJiFACT. 

neces;a?v':  "ri/rr '''^''"i"''  °°"«« '« 
K.1^.537,S.cTm3;82Tc.R   ^'""■"    ' 
IX.  DEcrsortY  Oath. 

to  serve  tl.e^°d  ■  to  annelr'n  '"^°''  ''''  P''*""^"" 
<lo  not  appear    he  nlafMHff"P°''  '',""•  «"'^   **'  ''e 

eounto^UrttcJSr,;:^?^:^!:,^ 


'P«'His Kgsatt^f'^®^^^^  ™"""^"  "^'^■'-  "le  oatli   to  himself     pi.^'.~,'7 

:";"Non  is'..ece8:,\'?"ly„^}"'^/;.,'iy?*'"vit  n,Ht  |  l^^eau,  3  Rev.  de  I^6g.  .356,  K  B.^sl'i ,  44* 

'     ^^^•Tb*' court,    however,   if  it   see  fit  may 
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■order  tlie  defendant  to  appear  on  anotlier  day. 
IL. 

899.  If  an  authority  to  defer  tlie  decisory 
oatli  is  fijpd  by  the  atlurney,  and  is  not  im- 
jM'Uclied  by  his  opiioneiit,  it  must  be  received  on 
the  attorney's  oath  of  office,  and  hind  hia  client 
until  he  is  disavowed.  Jeanne  k  Caldwell,  3 
Rev.  de  Leg.  356,  K.  IJ.  Isltl. 

900.  After  final  liearing  the  decisory  oath 
cannot  be  allowed.  Burns  &  Giroux,  3  Rev.  de 
Leg.  357,  K.  B.  1817. 

901.  In  an  action  by  a  servant  for  arrears  of 
wages— y/(7(/,  that  in  the  absence  of  an  agree- 
ment the  decisory  oatli  could  be  referred  to 
the  master.  iMSsier  <&  Glouteney,  3  L.  C,  J. 
299  &  9  L.  C.  R.  433,  Q.  B.  1859;  1669  C  C. 

902.  Where  tlie  defendant  after  deinand  of 
plea  moved  to  dismisH  the  action  for  want  of 
particulars,  and  the  pi  ,tiff  immediately  after- 
wards moved  to  defer  1  s  claim  to  the  decisory 
oath  of  the  defendant— i/ei(/,  reversing  the 
judgment  of  the  court  below  and  granting  the 
Vlaintifl's  motion.  Lenfesty  &  Metivier,  10 
L  C.  R.  199,  Q.  B.   i860';  443  C.  C.  P. 

903.  The  Court  of  Queen's  Bench  has  the 
name  right  to  submit  the  decisory  oath  to  oie 
of  the  parties  in  the  case  as  a  court  of  original 
jurisdiction.  Ferrier  &  Billon,  12  L.  C.  J.  202, 
S.  C.  1868;  1246  C.  C 

X.  Dkclabation,  see  PLEADING. 

004.  When  the  particulars  of  plaintifTs  de- 
njiind  are  not  disclosed  by  the  declaration,  and 
no  bill  of  particulars  ia"  therewith  filed,  such 
bill  of  particulars  may  be  filed  at  the  enquete, 
il'tlie  deliendant,  instead  of  moving;  to  disniisa, 
pleads  to  the  action .  Wesirop  &  Nichols  et  al. 
•1  L.  C.  J.  194,  S.  C.  1858  ;  50  C.  C.  P. 

905.  In  a  cast  of  capias — Held,  that  tlie  30th 
Rule  of  Practice,  allowing  the  defendant  to  move 
to  dismiss  the  action  when  the  piirticularsof  the 
demand  are  not  disclos^ed  by  the  declaration, 
and  no  bill  of  particulars  is  filed  therewith,  does 
not  apply,  even  in  the  case  when  the  defendant 
is  in  jail  under  capias,  where  a  paper  purporting 
to  be  a  bill  of  particulars  is  tiled  with  the  de- 
<;laration,  though  sucti  papers  do  not  contain  a 
detailed  statement  of  the  whole  of  plaintiff's 
<lemand,  or  even  to  the  amount  of  £10  of  such 
4lemand,  aside  from  the  first  item,  "  balance  of 
former  account  rendered.  Henderson  &  Ennis, 
2  L.  C.  J.  187,  S.  C.  1858  ;  50  C  C.  P. 

906.  A  duplicate  declaration  is  equivalent  to 
a  certified  copy.  Guijon  &  Brown,  3  R.  L.  446, 
S.  C.  1871. 

907.  The  fiilng  of  a  declaration  with  a  writ 
of  attachment  in  compulsory  liquidation  under 
the  Insolvent  Act  of  1869  is  irregular.  Mcintosh 
A  Danis  et  al.,  14  L.  C.  J.  235,  S.  C.  1870. 

908.  Action  was  brought  by  a  widow  against 
the  executors  of  her  husband  in  destitution  of 
their  quality.  Alter  plea  no  proceedings  were 
taken  for  a  considerable  time,  but  at  last  the 
plaintiff  made  motion  to  be  allowed  to  file  a 
fiupplementary  declaration,  based  on  facts  that 
had  since  arisen.  The  application  was  granted 
in  the  Superior  Court  but,  on  appeal,  the  judg- 
ment was  reversed,  on  the  ground  that  it  was 
«ot  competent  to  add  to  the  declaration  facts 
which  had   arisen  since  the  institution   of  the 
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low 


Trudeau  el  al ,  3  1{,  C.  5.', 


action.     Gadbois  v. 
Q.  B.  1872. 

XI.  Default. 


909.  The  court  will  set  aside   a  default  anj 
dismiss  the  action  if  it  appears  on    the  ./t/iV,,- 1 
or  at  the  hearing  that  the  default  lias  iiul  beea 
regularly  obtained,  and  the  defcndiiut  has  not 
been   regularly  summoned.    Shepherd  v.  Tm- 1 
nancour,  3  Rev.  de  Leg.  350,  K.  B.  1(<1><. 

910.  A  defendant  who  does  not  appear,  ailmiti  | 
by  default  the  character  in  which  lie  is  su,.i|, 
Atdd  V.  Milne.  3  Rev.  de  Leg.  351,  K.  B.,  A'i 
Rev.de  Leg.  333,  K.  B.  1819. 

911.  Where  the  defendant  had  niaiie default  1 
— Held,  that  he  could  not  have  the  default  set 
aside  for  the  purpose  of  obtaining  iiereiiiptionof) 
the  instance.     Courcille  v.  Levar   &  Lmr  u 
L.  C.  J.  256,  S.  C.  1862. 

912.  Where  default  has  been  entered  in  i 
action  and  judgment  pronounced  uparlt  du.'iiij  I 
term,  such  judgment  and  default  may  be*  I 
aside  and  defendant  allowed  to  apijear  anJ  I 
plead,  on  motion  to  that  efi'ect,  suppurteil  bvai  I 
affidavit  that  it  was  through  error  or  neglect  oal 
the  part  of  the  defendant's  attorney  that  an  ap[ 
pearance  and  plea  had  not  been  filed.  Dm] 
pentigny  v.  Doherty,  7  L.  C.  J.  287,  S, C.  liiS3,| 
87  C.  C.  P. 

913.  Where  in  an  a  ;tion  on  a  capias  the  Je' I 
fendanthad  failed  to  appear,  owing  to  an  acci- 
dent, his  instructions  to  appear  noi  tjeing  coni-i 
municated  to  his  attorney  until  after  Jefaultj 
was  entered,  it  was  allowed  to  the  delendautojl 
motion,  supported  by  affidavit,  toappearan 
plead  to  the  action  on  payment  of  lilty  shillinfjl 
costs.  Bris.ton  v.  McQueen,  1  L.  C.  J,  "0,  S  C.| 
1862;  87  C.C.  P. 

914.  The  affidavit  on  which  judgment  brj 
default  is  granted  by  the  clerk  of  the  court  i=| 
equivalent  to  the  deposition  of  a  witnc::iii| 
court,  and  holds  the  place  of  proof  by  enquete  | 
If  Amour  et  alv.  Bourdon.  17  L.  C.  J.  Jo,| 
C.  C.  1873;  91  C.  C.P. 

XII.  Dei.aissement. 

915.  Where  a  motion  was  made  to  rejects 
delaissetnent  Med  after  the  fifteen  day,"  allowal I 
by  law — Held,  to  be  premature,  and  that  thel 
plaintiff  should  proceed  with  hin  exeomioa  aiuil 
test  the  matter  in  that  wav.  Belanytr  \.  Di-f 
rocher,  2  L.C.  J.  283,  S.  C.  1^58. 

XIII.  Delays  IX. 

916.  If  the  rule  to  plead  upon  the  demand  iiij 
chief  be  a  six  days'  rule  the  right  to  plead  upwl 
an  incidental  cross  demand  111  the  fame  sniil 
will  also  be  a  six  days'  rule.  Vlammim  r,| 
Shephard,  3  Rev.  de  Leg.  200,  K.  13.  I'^IS. 

917.  Where  a  defendant  on  the  last  Japfl 
the  delay  to  plead  to  the  merits  made  a  ntotioij 
to  have  the  tielay  enlarged  as  he  wasaboutlol 
file  a  special  demurrer,  and  could  imtpleadwl 
the  merits  without  prejudice  until  tlieJeiiiiirrerJ 
was  disposed  oi—Held,  thai  dtjtuscs  m  m:.I 
should  be  accompanied  by  pleas  to  the  meriLsl 
but,  as  this  was  the  first  time  tlieoiiestioc  Wl 
been  raised,  the  court  would  allow  thedefendiii| 
the  rest  of  the  day  to  file  sucli  pleas,   i^imff.r 
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lois  V.  Tnideau  e<  n? ,  3  K.C.  j2,  j 


■I.T. 

)iirt  will  set  aside  a  default  anj 
;lion  if  it  appears  on  llio  itelil,(ri  \ 
inn  '''at  tl"^  default  jjiis  iiut  bfeo 
allied,  and  the  defcinlant  has  i,ot 
ly  summoned.  Shepherd  v.  Tw 
I'v.  de  Leg.  350,  K.  b.  l.sKv. 
Midant  who  does  noi  appear,  aiimni  | 
e  character  in  which  lie  is  supI, 
e.  3  Rev.  de  Leg.  351,  K.  B,A' 
333,  K.  B.  1819. 
3  the  defendant  had  iiiailc  default  I 
he  could  not  have  tlaMlefauliM 
purpose  of  obtaining  iiereinpiiunol 
Courville  v .  Lecar  it  Lem.  j 
S.  C.  1862. 

e  default  has  been  entered  in  an  I 
dgment  pronounced  cxparte  during  I 
udgment  and  default  may  besttl 
?fendant  allowed  to  appear  sn.i  [ 
;ion  to  that  efl'ect,  suppurteti  kaa 
it  was  through  error  or  iiegleei  on  j 
,e  defendant's  attorney  that  an  ap- 1 
plea  had  not  been  "filed.  Dm] 
Doheriy,  7  L.  C.  J.  287,  S.C,  iJitiS,) 

e  in  an  a  ;tion  on  a  capias  the  Je' 
failed  to  appear,  owing  toanacci-l 
ructions  to  appear  not  being  com- 1 
I  bis  attorney  until  alter  default  I 
it  was  allowed  to  the  ilelendaiitoii[ 
ported  by  affldavit,  to  appear  anJ  I 
iction  on  payment  of  fifty  philliiifil 
on  V.  McQueen,  7  L.  C.  J.  70,  S  f 
C.P. 

itfidavit    on   which  jiiilgment  bjl 
inted   by  the  clerk  of  the  court  i?! 

0  the  deposition  of  a  witr.cHinl 
)ld8  the  place  of  proof  by  enquete.j 

al  V .  Bourdon.   17  L.  C.  J.  SJ.I 
91  CO.  P. 
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e  a  motion  wa^  made  to  reject  a  I 
tiled  alter  the  fifteen  JaviialloweJ I 
d,  to  be  premature,  and  that  tjief 
lid  proceed  with  bin  e.xecutiona 
er  in  that  wav.  Beluiti/tr  \:  Df\ 
:.  J.  283,  S.  C:  1858. 

AYS  IN. 

rule  to  plead  upon  the  demanJ  ill 
days'  rule  the  riglit  to  plead  upo 

1  cross  demand  :n  the  fame  siii 
a  six  day.s'  rule,  rianmdon^ 
Rev.  de  Leg.  200,  K.B.  1813. 
e  a  defendant  on  the  la^t  davofl 
plead  to  the  nierit.s  made  a  iiioiioil 
lelay  enlarged  as  he  was  about lof 
demurrer,  and  could  notpieaJiol 
thout  prejudice  until  the deiiior| 
i  oi—Ueld,  that  dtj'aiiis  m  i'i\ 
oinpanied  by  pleas  to  the  meril-sl 
vas  the  first  time  tliemiestioi;  Wl 
,he  court  would  allow  thedefeiiil«ii| 
i  day  to  file  such  pleas.    Pimfff 
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J*^_A.^«ML.C.R.21U,  S.C.  1851;  137 
!II8.  A  demurrer  is  not  a   r>,„i- 
and  need  not  therefore  be  ifed^  «,','"•""! f^  P''^'*' 
Jayslaiddown  bv  the  8  tat  ip   n      ""  """  '■°'"- 
41,  C.  1!  15G,  S".  C  1853     '■  ^''''""  ^'  ^^y<^>^> 

.rw;;;:Si5';^;^-)--ptiontothe 

run  Iron,  ,l,e  day  wl  e„  m°oh  Z'''''"'"^''^'  '^'" 
Mth  ..Merrill  5  L  C  R  '  99  j^"";'^  ^t''' 
'here  a  dpfpn.fo...  «,     '  *■  '-  '"SS 
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9w.*f;;;''  ^- 1«^'  ■'  157  COP.  "■  ^"•'^'«>  ^ 

f^l'^on  is  bruughUbr  'cosn'"''*''''   ''«*'"■'"  '^'"^"» 
'J't^f'^    ^i^'.vs  .Fob  V     rum  t h'p    r  ""'/•"^'"'"'  ''^^ 

1  lielonn,  n,  a  case  wherea  rul  ■  ll  l,tpf''°"    °H"y  <all,-s  on   .Sum  iv^    ?""'?'  ^^'"'i  H'e  eight!.. 
oil    7..  ..  .....  ......  .  ■    .    P'^t'tioM  in  iiitpi'irp.,f;„ '  .  .  ^-  '    '^^^ 


my  for  ,:.,.-ts.    Easto'n 

I  342, S.C.  1855. 

921.  Ill  11  case  in  which  the  nlf.ii>t;fr 

:  10  reject  preliminary  pleas  Vo„  ,  n  ^  '""^^'l 
ootHled  within  the  L>  Z?  ;.  '',?,/-'"'^;]'-^'  '^^^ 
mm  of  the  action,  the  action  t:l        I  ""'  '"''■ 

SliiigofMidi  plea,s  did  nut  rti,    |,  n  ! "  V'^'i  "' 


1,S7.J. 


h^.mu    Booth  &  r/.e¥«;;;;;';i',;yli;:;''''^'l  ,  ^■•^-  ffamleto  nlea 
&,te^(W«;;a«y4L.C.J.  29G   r  /fe''    '',"""»"''    of   plea  ,..,   1m 


^^^,  S.  C.  1S58; 


\Mhcaii  Company  4  L 


'  e.vpire.s  i,,  vai'iition 


at 


'f   plea  i.-iusi  |,p   „,,,,],.    , , ..      ■ 


lllieexpmuion   of  the   de^av   t  >'' 7"',''*  f  ^'^f^''^'    '''^    .4Lc   ,,p  f    ;'^'"'"''''}!'t   will  only'  arise  „,! 

W  C' 1858."'  ^-^'^^-'"^^^  a^.,  8  L.C.R.  anJ'ti.^'XiiuK   r'','"-^'  f''fV"^'' '-""  «'od, 

I  nx  The  delay  on  a  writ  of  «t.     ,  "'erits  un,W  20   I         ''''""""'«J  a  P'ea  to  the 

l«4"nent  i,.  the  same  as  on  aii  0  lln  """"  ""^'''  ""''  the  Jl    „  ,tf   ,  ,'^:.  JT  'I'   '^^f-'    72-//./,^ 

l;;n).nons.     .l/.La.e,,  et    al\    tfV.  ^'^'^  "f  after  the  eig  t  lay    ?  0  „'"  Tm  *r  "'«  ''^''^'-'Jutit 

>bi»Wiei;witho'lftwhi    fd°a''';:;'°'''?^^ 

I    3/5.    Who*!   *U,    .1_I  -        '.  I 

XV.  D£P08moNs-5e«  DEPOSITIONS, 


»iil  the  next  jurkl'     1    J      J' '''8  prolonged 


parties  to  the  mit.'2a'u7ofi'v"v7'"^^^^,  r  '°  ""<* 
126,  S.  C.  1859  ;  268  S  a  c!T  ■  ^  ^^  ^•''' 


|fc.    ffl^oS':'''-^^  mentioned  in  art  I  P^^^"^^^  '^  ^'--«-^-    'w,^'^'S/:'i:r^  V^  '"."V^ 
|VV,K-  1868:ft*,f  "Y^.l^.^-^J- 
F'im^^^^^^^^  the  service  Of 

r  given  on  S  .rtr S-'hp"^  '  """'^^o'' 
7«  "ridical  day  is  tl^ffl?-  ''?  P"„«ented  on 
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fact  lived  in  thenarisl  K  t'  '^•''T'*'  ''"  '■* 
feaseur,  an,   tlere  we   .     1      "y^^.'-'the  la  ^a- 

the  district  of  .Wr/a  fc..:^'!'.'"'^'  P.'''^^  "» 
Uietown  Of  5t.Hyacinti;;ii;  'pS'^t"* 
Hyacnthe  and  the  Pari,«h  \r  I  u.l'J.L?!  _®,|^ 


|82!)  tl.',    ■  "•  •"">  V.  »^.  i«(i9  — -  ..ioun;i  01  .uonfTPa!    1.-1.0...,, r.— •- ... 


KK 


940    Wl '  ^-  .^-  -^  •  '  «•''  »•  U-  1857. 

y40.  Where  to  an  action  on  a  promissory  note 
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jjuamFl  two  .leren(lant(.,oiie  of  ihem  refilling  in 
4,hf  town  of  Slierbrookc  wn«  described  as  of  the 
»«wusliipof  Orfor.1— //eW,  reversing  IhejiKi}?- 
.jju'iit  III  the  eonrt  below,  on  un  exception  to  the 
fon:i,  thiitaH  the  township  of  Orlord  included 
thiit  pun  of  Sherhrooke  m  which  the  defendant 
lived,  tlmt  he  had  been  properly  .Icscnbed,  anil 
the  exception  to  the  torin  inUHt  therefore  be  it- 
tiiiHHtd.  Morxe  &  Brooks  el  ul-,2  1-  ^-  J  •". 
.Q.  B.  IHST;  49  C.C.  F.  ,  ,, 

941.  In  an  affidavit  for  capias  where  the 
creditor's  name  was  written  '•  JuBtiUH  "  instead 
ofJontiw  •'-Held,  to  be  good.  Jontnis  &, 
Vunhp,  7  L.  C.  K.  420.  S.  C.  1857. 

'142.  Where  exception  to  the  form  waft  tiled 
in  an  action,  on  the  s^ronnd  that  the  defendant 
was  described  as  resi.linf!  in  the  villajre  o(  ht. 
Jean  Biiptiste,  whereas  the  proper  naine  ol  the 
parish  m  which  he  resided  was  St  Jean 
liiiptisle  de  Konville,  and  it  waR  proved  that 
there  were  two  parishes  of  that  name,  one  ot 
Konville  and  one  of  Koxton,  ihedescriplion  was 
hflii  to  lie  sufficient.  Giiioo  «  «""''.  ^  •'•  !^-  ''• 
VXi  A;  f<  L.  C.  11.  271,  S.  C.  1858  ;  I'J  C.  C.  P. 

91'.  In  a  case  of  capias  where  motion  was 
made 'to  (inash  the  wrilon  the  c-round  of  irregu- 
larities i,' the  alfi.lavit-iWrf,  that  the  plainlitf 
being  described  as  "of  the  city  ot  Ivingston, 
Canada  We-t,"  was  a  sntlicicnt  Midicalioii  ofh.s 
xlomicile.     Bury    &   Mai/,   Vi    L.  C.  11.  1,  b.  t-. 

•nl  A  ilefendant,  styled  in  the  writ  and  de- 
<;laration  iiicnniskr,  pleaded  by  exception  to  the 
Icrni  that  he  was  not  and  never  had  been  a 
«if/(M/.vn/-,  but  that  he  was  a  contractor  am 
irader,and  on  proolthe  exception  was  maintained 
in  the  conn  below,  but  ni  appeal  liehl,  that  the 
quality  of  mciiuisier  was  made  out  m  evidence, 
(lie  defendant  having  in  authentic  deeds  de- 
fiignaled  himself  by  such  quality,  and  that,  even 
if  he  were  a  contractor,  such  quality  is  reconcil- 
able with  that  of  a  menui.^ier.  Jhurher  &  i>c-, 
^aine  et  al,  10  L.  C.  R    ISi;,  Q.  B.  18..0. 

')45  In  a  case  in  appeal  from  a  judgment  dis- 
niiiwiug  an  exception  to  tlie  form  on  several  | 
«wunds-7/e/(/,  couflrmmg  the  judgment  ot  the 
^ouit  below,  that  the  declaration  need  not  neces- 
earilv  contain  the  >'  iiiicile  and  descnplion  of 
the  parties  when  is  annexed  to  the  writ. 
Gui/oiiv.  Doiiaghue,  U  L.   t.  U.   -iii,  H-   o. 

Sli;.  \n  an  action  against  the  master  of  a 
•vessel  then  at  qnehec-lldd,  on  an  e.xception  to 
Uve  form,  that  having  described  the  delendant  by 
the  initials  of  his  Christian  name  such  as  he  had 
uiveu  him  at  the  custom  house  where  his  occu- 
pation, &c.,  were  also  correctly  given,  was  sulfi- 
cient,  and  the  exception  was  dismissed,  ttoony 
%Xcll,  17  L.  C.  R.  2G2,  S.  C.  1807. 

^VII,  Desistement. 

<947.  The  withdrawal  of  an  action  by  a  plain- 
tiff personally,  in  the  absence  of  and  withoiit 
rthe  int^rveulion  of  his  attorney , is  good  and  va  id, 
iilthou"b  the  attorney  may  have  prayed  fordis- 
tractioi^  of  costs,  liyaii  &  <^«'-'(,«'!  "'■'  " 
U  C.R.201,Q.  B.lH5(i;4,50C.C.  P. 

348  Where  the  plaiutilf  had  desisted  from  a 
judgniont  on  a  demurrer,  obtained  in  the  absence 
at  defendant's  counsel  from  the  court,  and  the 
^aae  wftS  inscribed  for    another  hearing,  the 


court  was  of  opinion  that,  as  judgment  had  oiw 
been  rendered,  there  was  an  end  of  the  mmtfr, 
and  the  inscription  was  discharged.  Clarkt  H 
al.  &  Clarke  el  ux.,  2  L.  C.    J.  209,  S.  V,.  lH,iS 

949.  Where  there  is  a  nianitest  error  ma 
ind'-ment,  and  the  plaintitT  in  whose  favor  llie 
'error  was  desisted  (lelbre  appeal  broiiKlil  fruin 
the  benefitof  such  error,  and  served  untno  tliort- 
ot  on  the  defendant— //''ii',  that  llu'  ifei,v/fmeii( 
was  cood,  and  the  plea  was  dismissed  .viilicost.'. 
llrnL  eial.  &  Wood.  8  L.U.  J.  .W,  Q.B  1853, 

950.  Where  one  desists  from  a  juiit;ment 
rendered  in  the  Superior  Court,  and  wliicli  has 
been  inscribed  in  revision,  the  Court  of  Review 
will  discharge  the  ddibM  &t\tl  return  the  record 
to  the  Superior  Court.  Ward  &.  Xeir hall,'] 
R.  L.  445,  ^.  C.  R.  1871.  . 

951.  The  attorney  of  one  of  the  panics  in  the 
case,  as  such,  may  renounce  the  whole  or  pari 
of  the  judgment  given  in  his  favor,  hut  such 
r.nunciation  to  be  valid  must  be  sigiieil  by  the 
party  himself  or  bv  his  attorney  ad  hnc.  hh 
fuHlaine  &  Brown,  1  Q.  L.  R.f.O,  S.  C.  K  I'lo. 

952.  All  application  for  leave  to  witlulrawal 
the  moment  when  judgment  is  being  pronoiinc&l 
will  not  be  granteif.  Dorhj  k  Eyarm,  1 
Q.  L.R.  219,C.  C.  1875. 


XVIII.    DlSAVOW.\L. 

953.  A  demand  for  disavowal  oan..ol  he  heard 
or  received  bv  the  court  b-fore  the  day  uf  the  | 
return,  unless  notice  have  been  given  to  the 
opposite  party,  nor  can  it  be  receiye.hvlieiillie 
principal  cause  is  ni  diUhM.  ilx'  f."w.ii(iri| 
Ihiildiiui  SocMii  of  Montreal  k  Lalrrnqt,: 
L  C.  .(.235,8;  C.  18.54;  193  v'.C.  P. 

954.  Proceedings  in  disavowal  are  m  the 
nature  ofa  suit  between  client  and  iUtoniey,aiN 
the  matter  to  be  adjudged  is,  has  {\w  atlori«J 
ri"bt  to  act  or  not.     Moss  if  al  k  A'.«s  A  /,« 

!  .•rMonk,  9  L.  C.  J..32^  S.  C  Hiio;    132rf.»j. 

i  C  C  P.  I 

I      955     And  a  plaintitl'indisavow.il  i^boiinJtol 

prove  all  the  allegations  of  his  decliiraIioii,ar».l 

■  particularly  that  no  authority  or  power  to  acil 

was  given  by  him  to  the  attorney.  ■ 

XIX.    DlSCOKTISU.\NCE. 

95G.  Where  a  wife  suing  for  separation  froml 
bed  and  board  desisted  fronilhe  iirst  prloW 
her  action  but  adhered  to  the  separatiuii  1 
,.operiy_//-ti/</,  that  the  dis«oiitinuance  m 
"rj\,  and  the  separation  ^ of  proper^-  jranttj 
Ihokroir  k  Turcot,?,  L.  C.  1  .  ^fl'^M 

957.  A  plaintifl-,asageneralrule,caiiili.U)^ 

tinue   his  action    only    on    RviiH'i't  «f  ^f 
GreenHhieldsv.Lehlancd  td.,  l.!l..t.J-J 
S.  C.  18(;8;450C.  C.P.  .  . 

958.  An  answer  to  an  exception  to  t  I  rj 
is  a  waiver  and  discontinuaiiceof  a  motion  rs 
viouslv  made  to  reject  the  exception,  ^m 
et  al.  &  Cauchon  el  al.,  U  L-  ^'  ■'■  ■*■''■ 

^^959.  The  abandonment  of  part  of  a  Jj 

sued   on    is   not  a  ''I'-^-fc  "p'r   187? 
(?«^fremo«<,  4  R.L.  2,33,  S.CR.18W 

900.  A  discontinuance  is  ."O^  ?  fSlJ 
and  does  not  deprive  ll'«  ?''""  f  S 
bring  another  action.    Ib.,&  452&4o3UM 

961.  A  party  may  proceed  m  nrmt    | 
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inion  that,  as  jiuljimpnt  had  mm 
there  waB  an  en.l  of  the  matter, 
tion  wax  diHcliarst'ti-  Clarke  H 
MX.,  2  L.  C.  J.  209,  S.  ('.  1H,M 
tlierp  \»  a  manite>*t  error  iii  a 
the  })laiiititf  in  -whofe  favor  llit 
ted  before  appeal  liri>\ii;ht  fruin 
ich  error,  arul  served  imtieo  ihm- 
dwt—IMd,  tl-at  the  (It'xislement 
the  plea  wan  (lismiHr^ed  .villi  com.', 
Wvoil.B  L.C.J.  &:{,Q.B.  1851 
one  desLsts  from  ii  juilnmeiit 
:  Superior  Court,  and  wliieli  ha« 
in  revision,  the  Court  of  Review 
the  (i^/(6^r^and  return  the  rccori 
or  Court.  Ward  &  Xetv  hall,  i 
:.  R.  1871. 

;orney  of  one  of  the  parlies  in  the 
may  renounce  tlie  whole  or  part 
it  given  in  his  favor,  tjiit  siicli 
0  bo  valid  must  be  sij^iied  by  llie 
or  l)v  his  attorney  air  hoc.  Pri- 
■own',\  Q.  L.  R.t;fl,S.C.K.l=T5, 
|)licatiou  for  leave  to  witlelraivat 
hen  judgment  in  beinj;  pronoiince'l 
granted.  Dorly  ii.  Rijarson,  1 
C.  C.  1875. 

5AV0WAI,. 

land  for  disavowal  oaiu.ol  he  hoard 
,•  the  court   b-fore  the   day  uf  the 
i   notice   have    been   jjiven  to  the  j 
f,  iior  can  it  be  received  wlientlie 
,se  is  fii  delilii'r^-     2Vie  Cimwlim 
iotii  of  Mmti-ml  k  LafwmijfJ] 
,  S;  C.  lH.5lil9:W''.C.  t>. 
edings    in    disiivowal    are  in  the  i 
lit  between  client  and  attorney,  ai,lj 
,  be  adjudged  is  has  the  attorney  a[ 
,r  not.. ■    .Vo.v.s  (•/  al  k  R^m  k  lh>»\ 
.  C.  J.,32>i,S.  C.  l-^OJ;   l!)2d.»;.| 

a  plaintiH'in  disavowal  i*  lioiirnl  10 1 

allegation-  of  liis  declaration, aiwl 

tiial  no  authority  or  powerto  a«| 

r  liiiu  to  the  attorney. 

CON'TIXl'AXCE. 

re  a  wife  suing  for  reparation  fromj 
ird  desisted  fronulie  lirst  fartofl 
but  adhere.l  to  tlie  separatiun  on 
khl,  that  the  discoiitiimance  »« 


Turcot,  o  lu  yj.  ".  w  , 

aintitr,  as  a  general  rule,  can  ^I.^iOJ^ 
etion    only    on    paymciit  of  coals' 
'.V  v.Leblam:  d  al,  12L.(..J. 
'ISOC.C.P.  .         ,,    ,   . 

vnswer  to  an  exception  to  the  tori 
and  discontinuance  of  a  raotionfj 
de  to  reject  the  exception.  t'Ji'tWM 
nchonetal.,  14  L.  C,  J.J4.,(..>^ 

abandonment  of  part  ofa  dsij 
i  not  a  discontinuance.  M'f* ' 
<,rR.L.23H,S.C.R.lW,^^ 
iscontinuance  is  not  a  chostm 

t  deprive  the  plaintiff  of  lunW 

ler action,    Ib.,&f2&4oC. 
party  may  proofed  m  Tirtw  )n 
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.Hclilement  arriveij  at   in   o  „       i  . 

ti""i"«  the  action  a  id  t  ^^J^h- "''' 'i''''-'^"- 
offerfl  <odiscontini  ,.  if  h  '^ .""'hcient  t.'.at  Ik. 
out    the    «ettlem,.  t.    £'  ""iT^  i.'F'-V  carri.,- 


I'ROCEDURE. 


XX.  Election  of  bomioji,e. 

1859;  161  C.  C.  ]/  ^'"''  -^  ^    <-•  J-  m,  S.  C. 
96,^.  Art.  1081  of  the  Co«le  of  P;.,;i  d 

km  mil,  on  Clio.Tk  ''?''''""""- 


104S 

'if^e-Sr  to"'  J:,,|''^r'''i"titf^  to  compel  the 
"''-"ceofcertZo  'pir  'iff!^'^  7'y"e,e, '?,.  Z 
'^'  >^  commhsion  r„,„^*"**'"'^"«- attached 

'^y  ^■'[«"'".^>a.ic  H   e  tittt';''"".'-?  ^'"-''  "'>d"r 
^"■■'  'I'e  reinrn   of      '    ,    '"  "'^'^'"^^  «^''l"nce 

'a^H;  .iio  (J  (,   p     "*.   ^  iu.  C.  J.   28j,  S.  c. 

,    ^7^-   And    hehl    „1„,.      •        .. 


XXI.  Enooiisation  of. 


It  liaving  been  filed  inXri"'''"^^""^". 
Udd,  that  the  for  ,  er  m  r  .  '"''"'P  ■'"'"l"'"'- 
and  the  iatte    gran  ed      i  h  en'f  ^"h"^'-^'^ 

tio!iu.e'';Cr;::^r'r,:t,;f:''''i^"^^-''- 

o'l-er  things,  that^t  was^      K^  "'"^"a^' 

number- //fW  \h,inu2 Z  .  "'"'  ""'rong 
d..<."i.=e,i  oX^^^'^X---^'-^^^  not  iZ 
TO  not  reiinirwi  on  . .         *    "','-  P"^"!'?''  imi.iber 

wimteji,e';;;.^i^;;-''-i!!'^'-.oniyto 


r    n  ,.""'   P'•ocee.iiMg,.^.     /,«/;,    V.    T."-'  ■■" 
XXIf.  E.VQUETE. 

h'e\:':,,S°[JPP-;,-y   order.,. 

h.«er  alleging  cC  '^  Zifs  to  ?  "'"^^P^^'^i"' 
|<»»la:ned  in  tlfe  nleaiothll  ,  "'•'''  "'""t''''- 
*f  k.  a  bar  to  aVy  f  °  te,  n  !^."  ",  ""^''^'  ^"^ 
I*"*  plea,  a  judge  in  P|„f.  I'^T'"'^''"""  "'P'-''' 
h  '^"'ict  a,j',  ^fij"^,^«''a    be'-«  ''««  „o  power 

|«ance  to  the  suec  a  a  »?„  ^     '^  '"   ^'^'^  ''''''t  '''i- 

I"'  pro««'J  will    hf;  e"^,X1-',!'''''^  ^  '^"""■^■'l 
Hl"eealnehecomnh.^l^      ''?"',''■'>•  today 

K^r^p^^r^^-'^^'^^'S^the 


^'"'I'xne,    that   nrooi!|;        "°   °^  "'«  j"d«e  at 

"■'^''<'d  to  ajinealfron,  an  ?";'''' '^'''•''<-'«.'vho 
",',*''"'  '(^  app  V  to  ih.  r  ."""'"t'utory  iud„. 
'*'<:^vance  ^Z  an  ap  ,  .f  T' V' ^,P-i«  for  tt 

^r||^,-^theothe/sii::'-5tii;.g^ 

I  ^vhich  parties  to  ,11  n  'f  P'''^'"'''""ii'law  bv 
'•J'-'ine  tlie'r  rela  ,w  '""  '"•^' ''""«-c''i  to  ex^ 
'li/'^-Hlant  hav  if  "'^i,/:^  «''"ie"«es,  and  the 
-■'^of  this  ne'v  w  .  i.n''''^"^''*''*-'' '»""- 
""'"o"  to  re-open  hi^enoi'^tof  f  "'"""  '""do 
';.'7;-   fl"^'    "'Olio.'  wa"^'L,''^r''/'''','J'''''e  Pur- 

,  pending    belore^tiirrouw  ?/  T''^'^''  '/>  "  ''ase 
"'"'    ""•■courtcohlo  ,.^f    -•^f'''«''-//eW, 

issue   raiscl.     r/'  iC     ,    ,'  •''"l'"'te  on  the 

---^'rj;ir'y'ir-KaiSate. 

»'-li^"l   to  conduct  te  eJ.   '    '"'■"-'•^'   '"'  ^'''«'». 

"^'>  ^'''''eaclverst  S3    ;  a   l'.'.'''"  ""'  "^'>°- 
\y  oounscl.the  exa.,   ,,„,';  '  '"=  "PPeared 

""■'^''i  "'rough  sue  .'"  '^"')'''.'^"'y  be  con 

^"'-  '  ■  lb()2:2-0C'.  C.  P. 


,;;i«<i2;270Cc;y'''''""^'''^-^'-J.2!»^ 

,  "i"l  permit  the  enau.U         '"'"'*''  ""  ""•'  "'«rits, 
U'xaniinutio,    of  ,^     r,u.:'  '"^ ''f  T;'"'''   '^r  the 

lo  make  u.se  to  t  le  ,  of"    1      V"  ''"' '''^  "''ends 


5  VIc.cap.  6,  sec 


'•igl.t  to   lia ve  tl le    '     r;  '""'""i  ""-^"'  '^'  ''^'ve  a 

the  homologa  o"   '«     -  ^"''i"  ':.'  ''T'"i  ^''''«'' 
due    and  fi7e"i;  'e,'  ""^T  ""^  "'  "'^  ^'>'«  P™- 


I    I  ' 


!{| 


:i 


Ji 


iii'Hi 


■  1 1 


104T 


TROCEDURE. 


PROCEDURE. 


1048 


will  be  adjudicated  upon  at  the  final  hearing. 
miT.  ke  (.Wanby  Red  Slate  Company.  13 
L.  C.  J.  166,8.  C.  IhG'J;  245  L.t.  F- 

980.  A  .notion  to  njecl  evidence  ake  at 
enqui'te  under  a  reserve  of  objec  ions  .m-.  be 
n,ade  until  the  tlnal  hearn.e  "' •'"^^^''^^vSf 
V.  Varlinget  ai,  H  L.  C.  J.  m,  ii-  0.  lHb.». 

j\i\t  f\l    ! *I^«a    A  lilt  titat 


9^''^J^U;.;de.daiatenq;.etecannotl. 
revised  ut.td  the  tinul  hearinpn  the  |uent.,  .1 
the   deposition    ImH    U'en     closed.    Cayley 
CamyA  16  L.  C  J.  126,  b.t.  1872. 

982.  The  omission  of   the  «>!«"'»  J,"' „ 
fron>  a  deposition  is  not  a  cause  of  nulhty 
his  evidence,   liarsulo  v.  Mamcotte,   o    li. 
526  SCR.  1873;  288  CO.  P.    , 

§83  W'he  e   a  .notion  was  .nnde  to  open  an 
enautte  before  a  private  individual  in  another 
dXct  the  oo»nheld  that  it  had   no  p<.wer 
to  delegate  an  enqueie  to  »"y  "»*■.  ^"',^  ,1^  ,"  i 
judge.    McVittie  &  Cutting  &  Clarke,  5  K.  L.  ] 

dence    >'>'.Ht    be  lake,,  ...  writin;^       Houle& 
Unrlht    (1  R    L.  70  &  641,  0.  C.  18(4.  . 

of  the  proceedin-R,     //youv.  ia»nc/.auc/, 
I    r    H   4H7    0.  B.  186a;  1116  t  L.  f. 

m  liimng  I  he  «ittin-^s  of  the  Superior  Court 
in  Mon  ea  a  P^^ty  ""ay  be  con.pelled  to  pro^ 
ceed  at  enou'ete  siitif.gs.  ^eM^^sons  Bank  & 
(7on.;ers.,i0L.C.J.302,S.  C.  187b. 

XXIIl.  Enqu^te  Days. 

987.  In  the  absence  of  a"y'»'i"?  J'' *''"  f°,"; 
trary  in  the  Rules  of  Practice,  or  oi  any  order 
CO  , lining  enquetedays  „,  tern,  to  case,  expa  te, 

C.C.P. 


XXVI.  Evocation. 

't'Jl.  Evocation  of  causes  from  the  Ciroim 
Co'nrt  to  the  Superior  Court  can  only  1*  uiJ,„ 
the  cases  inentione  1  in  unic  es  10;vl  t„  l(i:o  „ 
the  Code  of  Procedure.     The<U,ri>nmlura.,  il, 

the  j'avi'Ji  oj  St.  Oiullaunie,  4  R.  L.  ,Ui,,s,i 

',1)"'    !■  a  nonappealabK' case,  returi'.iililcoiii 

ol  tern,,  the  defendiiiit  „no   ''Vuke  it  at  unvl, 

before  pl.vintitf  Im-  ul.taimd  ade  oS  orec'los'ir,., 
D.lieuuiniel  nV.  v.  McNamee,  1 ,  1..  I .  J  oi), 
S.  C.  l'^73  ;  1054  C.  C.  P. 


XXIV.  Erasures  and  Notes. 

988  In  a  notice  of  security  in  appeal  the  date 
for  fling  such  security  was  cha.,ged  by  eras.ng 
that  g"vl.>  in  the  bofiy  of  the  document  a„a 
inserting  a.  other  in  tlfe  margin,  no  mention  o 
Buch  chlnge  being  n.ade  at  the  foot  ot  the  pape 
llield^^t  this  was  not  .naterial,  so  as  to  ayo.d 
ie  r'vice.  and  the  court  wouhl  ma..da..M 
according  to  c.rc,..nstances^emer«  &  Pa>anl 
et  al    .5  L  C.  R.  36,  Q-  B.  1854. 

989  On  a  motio..  to  reject  certain  depositions 
as  containing  erasures  and  marginal  no  es  in 
maS  por^tions  of  the  deoosition  not  noted  or 
C  nffled  fn  the  jurat-ii^W  that  where  the 
marainal  notes  were  duly  paraphed  that  the 
dS.on  would  not  be  re  ected  for  want  of  a 
SSon  of  such  marginal  notes  in  the  jurat^ 
Lavzcn  v.  Stuart,  4L.  C.J.  126,  8.  C.  1859  ,  2»5 

■  ^gSo.^An  exception  to  the  for...  containing 
erasures  and  ...arginal  notes  which  we.-e  not  rc- 
fmedto  at  the  bottom  of  the  paper  was  held 
neve  tl>eles8  to  be  good.  Bla^kUton  v.  Rosa,  10 
L.  C.  R.  -$99,  S.  C.  18G0. 


XXVII.    EXCEI'TIONS. 

91)'{  />ee«i«o<or,v.— Where  a  declinatory  ex- 
ceutioi,  has  been  tiled  to  an  action  whicli  rc,,i,:r.> 
nroof,  and  the  detendant,  instead  ..t  ii.scrilniy 
lor  Droof,  inscribes  lor  hearing  on  the  ,m'nl-nl 
the  exception,  it  will  be  d,sn,,ss.M  lor  vvunut 
'roof,     miott  V.  BasUen  et  al.,  2  L.  t.  J  .'U.', 

S  C.  1858.  „,     . 

'4i)4     In  proceedings  affecting  corporaii.iii- or 

,,,,'blic'  ottices,  the  defendant  n;ay  sk  upa^.in-t 
he   information  a  declinatory  eXciiUun  aiMJia 

,he  same  ,in,e  pleas  to  the  mentsu,tl,o|Ktin.'. 
The  Attorney- General  v.  Gray,  1j  I..  C.  J....,^ 

S.  C.  R1871.  ,        ,, 

995  And  where  an  action  was  brought  uu  a 
,,romisso,-y  note  in  Montreal,  wind,  wus.iat.l 
il  Montreal,  but  actually  ...ade  in  aiK,tl,oi-li-- 
trict— 7/W</,  that  a  declinatoi'y  eitocpliui,  w-uH 

ie  even  without  ^^^:^^t'r■^J^l'u^i'•7 
1 7  L  C  J  45   S .  C  1  o  I  .i ;  1 1 J  t- .  1 .  r • 

i^%is'  Where' the  plamtitf  resides  out  ot  the 
Province  of  Quebec,  and  fails  to  furniKh  secnr. 
itv  forcostH,  and  the  p<-)wer  ol  attoniev  rfqiiirei 
bv  the  Code  of  Procedure,  the  deleM.lumii.iiy, 
bv  a  declinatory  exceotion,  have  all  liirl htriirr 
ceedings  stayed  untif  such  security  a,,,l  pr«.  | 
ration tre  furnished.;  CV'J.f"'f  ;;'•!•  ^^"•'™"* 
17  L.C  .1.226,  C.C.  l873;2yC.L. 

997  Dilatory.— Vf  here  a  suit  was  pcndin-.n 
the  Admiralty  against  certain  good.ssmeJM 
forfeited,  andantction  of  trespass  was  b.^gt 
aJa  nst  the  assessors  for  illegal  seizure-M, 
t^a  te  defendants  were  entitled  to  a,,  excj  .i 
dilatoire  to  stay  the  proceedings  nnt  Am\ 
action  was  deciied.  tJ<i>^^''om  et  al.  v.  ^mllk 

'^Trfd'ato^y'L'ptJon  founded  00  J 

beneS't  of  discussiL,  clai...ed  l-y  a^-tg" 
be  decided  before  proceeding  with  Hi  P^ 
he  merits,  and  the  «roof  .nust  beu";  ■ 

facts  set  up  in  ^"«l' e''^epl'°'^  , -,r     Q 
et  al.  v.  Ferrie  et  ai,  2  Rev.  de  Leg.  h%W 

^^999    In  an  action  brought  to  recover  upon »| 
policy  of  in*<urance,  the  J^f^'^dan  p  ea^eJ    I 


-^TilTthe  code  of  Procedure  tl^pnjper  "I* f^ 
Ina  the   proceedings  .»  l>y  an  wcyKw"  i 

C.C.  P.-i^O' 
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PROCEDURE 


TION. 

1  of  CHUnes  (roiu  the  Circuit 
icrior  Cciiirl  can  only  lie  liii.l  m 
uiif  1  in  urliclfn  lOM  U>  W>^  ,\ 
edurc.  Tlie  ('Drjuirntinniij  ilu 
■imcitil  V.  The  ('urimaliinni 
t.  IJuiUaume,  4  R.  L.  70(1,8  ( 

appealabU'  unse,  returuiilileoiit 
iwiiitit  iiiii'i  evoke  il  111  uiiyliiiii' 
liivs  i)litaiiii'd  (icte  ijf  lurcclosurf. 
,•  V.  McNamee,  17  li.  C.  J  .■ji), 
I  C.  C.  i'. 

EPTIONS. 

i„,.,^. —Where  a  declinatory  n- 
tiled  to  an  action  wliicli  rci|U  r.- 
deleiKiant,  inHtcud  of  insuriliiii^ 
iliert  I'or  hearing  on  the  imTibi-l 
it  will  lie  diHininseil  lijr  want  cf 
V.  Ba.ttien  et  at-,  2  L.  C,  J  20'.', 

leedings  afl'ecting  eorporatifm-or 
he  defendant  ir.uy  set  iipiiiiiiii-! 
n  a  declinatory  eXccjiliuii  aihi  iit 
pleaH  to  the  inerits  ui'lliopdiiiHi, 
Jeneral  v.  Gray,  15  L.  C.  J.::.;.', 

here  an  action  was  broiij;lit  'ju  i 
te  in  Montreal,  which  wiwiiMfi 
i\H  actually  made  in  aimllier  >li- 
lat  a  declinatory  exce|itiuii  would 
Lit  an  affidavit.  Jhtilnny.t'kiu- 
:.  .1.45,  S.  C.  187;i;  IIJC.C.P. 
>  the  plaintitr  resides  out  ol  tlie 
uebec,  ami  fails  to  furnish  scour- 
lid  the  p.jwer  of  attorney  ruiiiire) 
of  Procedure,  the  defendftiit  iimy, 
,ry  exception,  have  all  kirtlurprr 
ed  until  puch  security  ami  prwu- 
iiMhed.*  Oilcin  et  at.  v.  Ikrinml, 
G,  C.  C.  Wi  ;  29  C.  0. 
,ru.--Where  a  puit  was  pending m 
V  against  certain  good.M  seized  m  I 
an  action  of  trespass  wasbrousa 
issessors  for  illegal  seizure-««M, 
idanls  were  entitled  to  a».f_f f™  | 

tay 

icided.  — 

>,R.  5,  K.  B.  IHIO.  , 

latory  exception  founded  od  m 
jussion,  claimed  by  a  surely, niii«  I 

,efore  proceeding  with  the  Pk^ 
nd  the  proof  must  be  limited  toihj 

in  Ht.ch  exception  0'""%; 
rie  eUi.,  2  Rev.  de  Leg.  Ib9,y.ti| 

.action  brought  to  recover  upon  »| 

,„rance,  the  J^'f^'d""  Pg^ 
ieption  that  a  true  bil  ha  ^  I 
•raiuiiury  against  the  plttintirf,«J| 
W  charging  bin.  with  arson," 'H 

S;ile;:^ti:^.ioft.uiai....".;^ 

1  proceedings  »'  '''«  ^f'^.^l' t' Jl 
c„«p.„ded  until  the  planitillsWl 

"tried  upon  the  'n>i>cl"in't  "^l 
islence  of  a  criminal  charge  agsLiJ 

,<le  of  Procedure  U.er^jperm^;^'^"' 


■  the    proceedings  until  the  tir-t  I 
}Iartshornetul.\.lieDUi\ 


(iiliitorv 
one 
f-7, 
8orel, 
1002 
self 

..ftVdeclaration;);e]:;;;.t;i:rb;a;i!(aiotv":v 
«p  ion  and  not  by  demurrer.  .V.^/,,,/"  ; ,  „/ 
v.ftm«  ./„/.,   a  R.  L.  ,;|>5,  s.   (•.   i^'l"m 

.lie  delays  and  that  fc^LsUk^'^r  :;,,:i';; 

1005.  Where  the  parties  had  agreed  to  s„i,. 
m,t  KeirdifTerences  to  arbitratorsrand  to  ah  He 
fcfirr".li''ll?/i" 'i-l-  a  pe'„"ar"''^ 


"■••^"n^juit  r  wkh'';t  :::i^ ''^^''"'-^ "« •''■posits 

Alir  i'  l'a,nela,ul  ^cTnCr'"^^^!"'"''- 
112  ('.  ( .  p.  ''•  '^  ''■  '•'•-  C.  c.  lhi;y. 

lOl.l.   In  an  action  under  sivd,  .l„ii 
ocption  t.,  the  forri,  n  1^1?  T     ^,    ■"'*'"*' »"  «f- 
posit.     /VvZ/rJ  ,'  V    -;    r,"^^  "'•"'  ^vithoutde- 

wi;f'such'pSi!::i;;;i!r""'T'"!'"-j'"-' 

co,lJ'ofU;^'^i,;r'''''''i"   «"'=''  ^^^^^  a 
pIaintitr's;u,on,ey'"°lb  '""''  ^ '''"'^  »"  '''e 


wmmmm^m 


exSu;>,MS:^;;:jS;--  on   a  preliminary 
on  tile  merit      t     ■!    Ti  ul'ir'''"  '  "'V'^^'^^^ 


olall  objections  toUefi     «""/''l''<'"'ly  a  waiver 


Tire  arain.t    ,     ''"  -"'H"i»i  oi  uie  British  .ser- 
Z    1^  ,    ,  '"^  command  ng  officpr    on   fl,« 

SSoflhrcS P  ocerre-«;r/r  'J'"'"  ^"'- 

,i  !  ;/:^'"»»"^f-Where  the  defendan  ,  i' 


1019.  AdH<.„d^tha    a;„    '^-^^.^    , 


made. 
1811  *^M^eld,  3  Rer.  de  Leg.  196,  K.  B, 


I    I 


*  ■     .3* 


M   •'' 

'^B 

1'^            ,! 

^.', 

Mftl 


FROCK  PTTRB. 


1038  MftHer  fnwntial  omitted  in  the  ^iil- 
i«cl  of  (I  rJpiniiTrer,  bnt  m\iii'"i-  emwiitiul  iinper- 
ftclly  ttiittd  m  th*'  HuKjecl  of  nii  exception  t.i 
th«' form.  Wagnrry.  Farran,\  Ki'v.  ilt' Log. 
1%.  K.  B.  IHll.  

102.1.  An  exception  to  the  form  in  winch  it  i" 
ftllejjed  Unit  tlie  conteiitu  of  n  paper  wriliii?,  pur- 
portHijjto  be  11  copy  of  iKleciurulioii,  (ireilillcrciil 
from  tiKM'dtiteiilHof  ilieoriKiniil  dfiliirntion,  imd 
nre  diHOdniircteil.  nl*iir(l  mid  nnititelliirible.  ix 
nuJBciciit.  Dnnlrey  The  Mniilrtnl (iiid  Hjitnwn 
Eaihctiy  CnviiHtny,  .''>    ..  «'.  H.  98,  S.  C  \xM. 

K»24.'  \  petiUun  in  luillity  <>l  un  siiljudiofttion 
rtled  by  11  plaiiilitl  to  a  fale  ot  inmiovciiblcH, 
will  b<- diKiniKPid  on  an  exception  to  tlie  form 
filed  by  till"  ivfjuiiicattiire  on  the  ground  that 
he  is  not  a  party  h>  the  inntavre,  and  that  he 
could  not  legally  be  brought  into  the  case  by  a 
Tioticc,  snch  mjtice  being  in  the  following  term-: 
"To  John  Boston,  KP(pi ire,  shorifT  for  the  din- 
"  triet  of  Montreal,  William  Brewster,  defendant, 
"and  James  Haldane,  adjudirntaire.  (Jenth- 
u  nien,— Take  notice  of  the  above  petition, which 
«  wi>l  lie  presented  to  the  judge  of  the  said  Siipe- 
"rior  Court,  sitting  the  court,  on  Fri(hiy,  the 
"27th  April  instant,  at  half  past  ten  o'clock,  or 
"eo  Koon  thereafter  as  counsel  can  be  heard  '" 
Jo»eph  V.  lirewster  et  al.  k  Haldane,  6  L.  C.  H. 
486,  8.  C.  185f.. 

1026.  On  a  motion  to  dismiss  an  exception  to 
the  form— Held,  that  the  merits  of  such  an  ex- 


wption  could  not  be  broucht  before  the  court  bv 
motion.  Clark  et  ah  &  Clark  et  ux.,  I  L.  C.  J. 
99,  H.  C.  1857. 
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i02fi.  Where,  bet  ween  the  issue  and  the  service 
of  the  writ,  the  jurisdiction  of  thecourt  was  taken 
away  by  the  erection  of  a  new  district— //«/</, 
that  the  plaintitrhad  no  right  to  serve  the  writ, 
but,  having  done  so,  proceedings  should  have 
been  attacked  by  an  exception  to  the  form  and 
not  by  a  declinatory  exception,  as  had  been  done. 
Monty  &  Ihiii^,  3  L.  C.  J.  26,  S.  C.  185H, 

1027.  The  allegations  of  an  affidi  vit  upon 
which  an  attachment  beforejudgment  has  issued 
may  be  contested  or  denied  by  means  of  an  ex- 
ception to  the  form.  Girmix  v.  Gare.au  k 
O'Brien,  8  L.  C.  J.  1C4,  8.  C.  1800;  &  note  to 
art.  H.H7,  p.  115,  nupra. 

1028.  Where  an  allidavit  in  an  attachment 
before  judgment  was  attacked  by  exception  to 
the  form  on  the  grounil  that  the  allegalioiis  in 
the  affidavit  were  false— //eW,  reversing  the  de- 
ciBion  of  the  Superior  Court,  that  the  exception 
was  the  proper  proceeding  and  mw^i  he  main- 
tained. Leslie  et  al  k  The  Mnl.innx  Bunk,  8 
L.  0.  J.  1  &12L.  C.R.  265,  Q.  B.  1861. 

1029.  Where  in  an  attachment  In'fure  judg- 
ment the  defendant  sets  up  that  the  allegations 
of  the  aflidavit  on  which  the  attachment  is-;ued 
are  false,  and  the  attachment  .<lioiild  therefore 
be  quashed,  the  proper  mmle  of  doing  so  is  bv 
exception  to  the  form.  Chapman  &  Nimmo,  8 
L.  C.  J.  42  &  14  L.  C.  R.  103,  8.  C.  1863. 

lO.SO.  Thetrutb  ol'the  allegations  of  an  affida- 
Tit  for  attachment  before  judgment  may  be  put 
in  question  by  an  exception  to  the  form.  Biro- 
leau  &  Lebel,  6  L.  C.  J.  168,  C.  C.  1862. 

1031-  Where  the  piaintiil  omitted  to  certify 
the  copy  of  the  declaration  served  upon  the  de- 
f««d»ntt  and  the  defendant  filed  an  exception  to 
the  form— FeW,  that  the  exception  would  lie, 
and  that,  although  the  bailiff  had  returned  that 


be  had  seryed  a  true  and  certified  copy  of  Hit 
declaration  on  thedelendant.it  was  m)l  neccttiiarv 
to  inscribe  w/(i»w  again-t  th*  return,  il  l«.|n'|f 
apparent  from  the  copy  admitted  by  the  pli»irii,(l 
to  fie  the  served,  that  it  nev.ir  was  eerlitii'd 
Scanllinn  v.  Harlhe,  8  L.  C.  J.  137,  S.  (,'.  iHiU; 
56  t;    C.  P. 

1(132.  An  exception  to  the  form,  baseil an  tl,e 
fact  that  at  the  time  of  the  service  on  ih,. , I,.. 
feiidaiit  the  bailitidid  not  inform  the  liilliTni 
the  <!otitentH  of  tlie  paper  nTved.  will  lie. li«- 
miH-edon  motion  to  that  eti'e<;l,  as  tlie  Orijiimni'r 
on  which  such  ('  mality  is  based  is  oli.,.|,.|,.. 
Ihtorimier  v.  Hnrtuldse,'i  i  .  C.  J.2H0,  C  0, 
l.SCi5. 

1033.  Action  waw  brought  by  ii  wife  Hepaniti 
as  to  profK-rty  by  lor  marriage  conn  ;u't,  n\»\ 
such  contract  was  not  allei^ed  in  theilei.hiralKiN 
—  Held,  that  the  defcnilaiit  must  iiroceiii  liy  px- 
ception   to    the    form    and    not    by    dciiiiirriT. 

iVdlker  k    The  Mayor,  it-c,  of  the    Tnm  ,.f 
Sord,  5  K.  I,.  (H\,  Q:  H.  1866  ;   116  C.  f.  P. 

1034.  Where  the  piaintiil' made  a  mot  ion  to 
reject  an  exception  to  the  form  as  imltili'il  with- 
in ihe  delays  laiil  down  by  art.  1070  of  the  Code 
of  Procedure,  s  1  afterwards  anmferfil  the 
exceptions  in  law  and  in  fact  without  riwrveof 
the  motion  —  Held,  that  the  answer  wasa  waiver 
anil  de.ii.iteinent  of  the  motion.  V'lpUiuii  rt nl 
v.  Cauchon  et  al.,  14  L.C.  J.  242,  I'.C.  ItllD; 
\l'Jii\  C.  W 

1035.  Where  an  exception  to  the  form  liw 
been  tiled  on  the  ground  that  the  cnpyoflbe 
declaration  served  on  the  defendant  wan  not 
ce-iitied,  and  the  pl&intiti' has  obtaineii  pcrniw- 
sioti  of  the  court  to  sc  rve  a  properly  eertifieil 
copy  on  payment  of  costs,  the  delendant  ciiiinnt 
proceed  any  further  with  hisexi  eiition.  MalMli 
V.  TremMay,  14  L.  C.  J.  20tf,  S.  C.  lH(i9;  118 
C.  C.  V. 

1(>36.  An  exception  to  the  fonn  will  he  ijis- 
mi^^eed  u()on  motion,  and  held  to  be  not  wrved, 
if  the  copy  left  with  the  plaintiH'  liears  a  difter- 
ent  numtier  from,  and  is  not  an  exuct  copy  of, 
the  original  filed.  McMillan  k  tiwhanan  rt 
al..  17  L.  v..  J.  13,  Q.  B.  187.3. 

1037.  Where  in  the  writ  and  declaratifm  it 
was  alleged  that  the  female  piaintiil' was  duly 
authorized  by  her  husband,  party  to  llie  actiofi 

—  Held,  that  an  exception  to  the  form  liidnollie 
calling  ill  questions  such  aiithoi-iziUioii.  Uru 
et  eii:  k  Plamondon  et  al.,  17  1/.  C  J.  75,  S.  t. 
187:j. 

10!!.^.  Where  the  words  "  Province  of  Canada 
were  used  instead  of  "  Dominion   of  Canada," 

—  Held,  that  Ihe  former  was  sufficieni,  and  llie 
court  would  understand  that  tliereliy  wapineant 
ihe  heretofore  Province  of  Canada.  Miltijuti 
V.   .\[,uon,  17  L.  C.  J.  159,  S.  G.  li.  1H73;  116 

C.  C.  P. 

1039.  Where  in  an  action  by  a  Municipal  Cor- 
poration it  was  described  as  the  Corporation  of 
8t.  Martine,  instead  of  the  Cor|)oratioi)  of  ilie 
I'arish  of  St.  Martine,  an  exception  to  the  form 
was  maintained  and  the  action  dismissed  wilh 
costs.  The  Corporation  of  St.  Marline  v 
Henderson,  4  K.  L.  568,  C.  C.  1873 ;  116  C.CP. 

1010.  An  CACfptic-n  f>th?for;nof  ananiende.! 
declaration  is  not  waived  by  subsequent  plewto 
the  merits  of  the  amended  declaration.  Brnt 
M  qual  V.  The  Imperial  Fire  Inmme  Ui»- 
pony,  17L.  C.J.  328,8.  0.  1373. 
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tnip  ftnil  ocrlilU'd  ropy  of  tU 
Mli'ft'inlant  ,it  won  iu)t  noopsciiry 
w  «(»»''>"'  '''*  f<''"''n,  It  In^in'if 
(■  Odpy  rtilmillcil  liv  till'  pliiiiitirt 

I,  lliikt  it    i>ev.tr  wiiH    ccriitii'il. 

(A^H  L.c.  .1.  i:n,8.  (;,is(i4; 

:itior)  to  the  form,  liaciilon  the 

tinif  of  the  Hcrvicc  orj  ilic  ,|(.. 

XiUii  not  iiiform  llic  liiltiT.il 
the  piiper  ktvciI,  will  \,i',\„. 
to  tliiit  etfV<;l,  i»H  Ilic'OnJiimnrt' 
rnmlity    !■<  Iiaseil   in  .,li-,)|i.ti., 

'urlulnse,^  I  .  C,  J.  2-<(),  i'  v. 

nm  brnnjthi  hjr  it  wife  >"0|iiirali- 
l)y  In  r  inarringe  coniiiu'l,  aiij 
\H  not  allc(jpil  in  llipiicclaration 
(lofenilant  must  tjr(MTi'il  hy  ex- 
form  iitui  not  ny  iliimirrer. 
Maifor,  c^(;.,  of  flif  Tmni  iJ 
,  q!  |{.  18(itii'll(i  C.C.I'. 
:li('  iilninliir  niikdc  h  iiiotion  to 
1)11  to  thf  t'orni  HK  iit.t  liii'ij  witli- 
I  down  by  ivrt.  1071)  olthi' ('oiic 
r  \  HflcrwiiriiN  aiiKwcreii  the 
V  anil  in  fact  witlmiit  rc-iTvc df 
Id,  tliut  the  auHwer  win  n  wftivir 
of  tlio  motion.  V"ii'jiudf.tnl 
L,  14  I..C.  .1.242,  CO.  htll); 

an  exception  tn  flio  form  hiw 
;o  groiinil  that  the  fiopyofllic 
eil  on  tlie  defcniirtnt  wan  nut 
le  plaintitt'haft  ohlainoii  permit- 
■t  to  fi(irvp  a  ppofKTly  certifipii 
t  of  costH,  the  defendant  I'liiinit 
lerwith  liiHe.irfiitimi.  Malhlk 
{  \j.  C.J.  20S>,  S.  C.1RC9;  118 

■ption  to  tliP  t'onn  will  he  ijiv 
ition,  and  held  to  Ik'  not  pervpi), 
villi  the  plaintill' l>eura  a  diftfr- 

II,  and  is  not  an  cxiict  copy  of, 
'd.  McMillan  k  liwhimm  tt 
i:!,  Q.  B.  1H7:{. 

ill  the  writ  and  dcclarstinn  it 
It  tiie  fiMuiilc  plaintill' was  duly 
er  huMlianii,  piirly  to  the  action 

exception  to  the  form  liidnoliie 
ions  .such  aiitlioiiziition.  Lfrii 
udon  et  ai.,  17  Ji.  C.  J.  75,  S  I. 

he  words  "  I'roviiii'e  of  Canada" 
ad  of  "  Dominion  of  Cana'la." 
['  former  was  snllicienl,  and  ilie 
^er^tand  that  therehy  waMneant 
Provinoo  of  Caimiiii.  MUlym 
.  G.  J.   159,  S.  G.  I{.  If73;116 

in  an  artion  by  a  Municipal  Cor- 
descriljed  as  the  Corporation  "f 
uead  of  the  Goqiorulmi)  of  die 
artine,  an  exoeptimi  to  the  form 
i  and  the  action  dismissed  Willi 
irporation  of  St.  Martini  >' 
;.1.568,  C.C.1873;116C.CP. 
rpticT:  to  the  forsn  i>f  sf. amendfl 
ot  waived  by  suhneqiient  plewto 
e  amended  declaration.  Bm«, 
:  Imperial  Fire  Inmranei  W"' 
J.  328,  S.  0.  1373. 


1041  An  exception  to  the  f„pm,  alleging  that 
ihedeleiidant  iM,|e.-,.nlH.d  in  the  action  as  h^v- 
,„t!hii..lomir,le  I.I  oi.ediH.rict.  and  that  he  wan 
w»fti  in  another,  when  it  waH  proved  that  at 
the  time  of  t lie  ihh,,,,,;.  ,„■  ,|„.  ^,i,»  ,^,„,  ■ 

ll,wlo,tie,|..ten,lant  hal    hi,  domicij,.  ,„  t|  ,. 

Hirict  rt^iere  he  w.w  Herved,  wdl  be  mainuii„.,| 

IhmwII  V.  h/nrh,  r,  II.  I,.  .17:',  .S.  G.  1H74;  III; 

1IM2.  Two  defonda,,,,  cannot,  byexcpi.il,,  j, 
tl,eforM,l,li.,Uv  them  jointly,   pUdcL.MOti 

nullity  applicable  t ily  ,„„.„,■  (ii^,,,       j,Y\ 

ItttoH  Hank  uf    Lomnr  C„„„du  v.  McJ)c  ml  ■ 

IM.t.  All  e.M.epdon  to  the  form,  which  statfr  ' 
dial  no  proper  service  Urn  been  mude  „,„„  (h-- 
dek'hiluit,  ,H  not  libelled  uh  required  by  law,  j,,- 
a..iiiuch  a.-  it  dill  not  Htate  the  particlllar^of  the 
iWect  111  the  service  which  in  complained  of 
indMicli  exception  to 'the  form  Khoi.ld  lie  dis-' 
niM-eil.    Jiaiujvj/  &  Feek,  20  L.  G.  .J.  182.  O  B 

1044,  An  exception  to  the  form,  denying  that 
ihi'deloihlant  ih  or  ever  w;>h  domiciled  iih  ,-tated 
111  I  .e  writ,  1,111  not  (.iriiishmi;  tiie  name  of  d,- 
iHidaiit.stniiMlomicle,  w.ll  be  di-mis.sed  with 
w^.    Rama  v.  Barrett,  2  y.  L.  U.  14«,  S.  G. 


i'UO(;i<:i)iJi{R. 


'"M    An  ,.,hihi 


I«VI 


'^>.  Q.  iV  K    '     (    ','7/'';;*  '-'W/.f  LG.lt 

--Ill 

nolilJ.Ml  tlio 


'----'M'^'S^srr;::';,:;::'.'''-^''-'- 


iiot.u-v  to  |>i'o,|i|,.,.  I'll 

,  ;"":'7';  ""■';'"■. -Hniitel'" 
!'■■■  "lit    niovi'l  ti„„ 


till'  d'fiidani 

miniii.  of  til,. 

'em.'  prodii,;^,!,  n,, 

b'-t    Im.   i1|,.,| 


r^  K. . .1.7 w  I ';;: :''';''''*'■•'''''■'''''•''•' 

^'— yLG,,M:;;';^.c,^-;;;-'-v. 

"r- .om' r;:;'.?'''''''/'^ ''''•'''■''•''•'•"•' '■► 

'''.«iH'en/iiedV,'K'  ,'''';;;';;;!;/    - 

•"    ""•   •'"diiali.re    \,t     /'   H''■.'';*•^•'''"•^^'■- 
^"l'••,»led  the  21,1,  li) I.     ';:,','"' ^'""""y 

rcipiirin 


SXVirj.  ExuiBiT.s. 

104.5.  No  papers  can  be  filed  or  proluced  in 
evidence  after  theenqnete  Ih  cIohimI.  If  a  nartv 
iiitendH  therefore  to  interrogate  bin  op,„.„e  ,t  on 
receipt.s  or  other  pap».r.s,  he  munt  tile  tliem  before 
lieniuvei.  for  leave  (o  examine  on  fait.  H  arti- 
f B.  Sr  '■  ^'"'^V''''  ^  ^''^-  Je  h-K.  35;l, 

1040.  Exhibits  offered  at  theenqnete  before  a 
Fyare  by  |„w  referred  to  the  coiiHideration  o" 
ihf  jury  and  not  to  the  consideration  of  the 
tourt.  and  upon  writ  of  error  are  not  to  be  sent 
,m  to  the  Court  of  A.,f«.aU.  Flower  et  al 
hmi.  .1  Kov.  de  Leg.  .l5;i,  K   B    l,'-20 

11)47.  Exhibits   produced  at  the  enqnote,  or 

W  before,  niav  be  detained  and    impii-ne)  if 
here  lK>cai,,,e  to  doubt  their  aiitlienticiv."^//e 
'  IIarn», ,!  Rev.  de  L6g.  35.'i  K.  U   iHl'l 

1(148.  Where  a  copy  of  a  notarial  act  filed  a- 
«»e.vhihit   had    been  mislaid-Z/eW,   that  the 
court  would   permit  another   copv     o    e  me, 
O^^mi  V.  LeLvre,  3  Hev.  de  d'^.  ."iSS,  K.  a 

fileliH'tiSriflfl  T'^'  ^PP"""'"  hason.ittedto 
lo«,^l  ,  HI  '"■''"Prx'-'ition.  he  will  not  be 
>m,'i  to  hie  them  afterwanl.s  at  the  enoiiete 

niE  thev':  f'  *''^'^''«'''^«'ion  of  certain  gar- 
ft.   0,  ,  -li       r    .to.  certain   documenfs- 

Z  .    u  r"'''   J"^'^'""*''"''  at  their  own 

X'Soc  t7f  yj''^  ^"T'f  f^'^Viixt  Mission. 

iJ!''7,V''Vi^''^"'^«?'  objected  to  the 
L€.  J.  at  ^'5. 1867.  '^"■'"*''  '•  ^'^'""'''  ^ 


;Ssti:'r!rr::;!!i''^'''"^-'!-"*« ^yor 


Hie  existence  of  a  wiil'-'r,.'f.' '.'  "T"  "'"""-'ley  of 
declaration,  an  I  U,e  ,,  1  ","  ,'  '"  '''"^V''''^ 
>'op.V  there.',f  nhonld    i"    .,  fc  J"!.'''!'''";' « 

from  the  r,.,.„rd_/yt7,., 

'ililliirlv    i.i',„ii.,, 
tb,'iii 


at 
vetheiii  rojectcl 


ir.t 

£t,^ir^::-^n:^,:^rz^rLZ 

lOtiO    Whore  in  an  opposition  alleging   pay- 
ment, if     leplaintitf  have   coiite<te,l  11,? on, J,- 

mon  without  requiring  the  pr,>luct,oi   oM lie 
"Xhibits  relied    on,  tiie  op,K).«a„t  loio.    i.  ,ll  ,  e- 

,emattl,eenquOteifne[;Uryi.,v    ,Ji:      : 
to  t.s  which  may  nsuit  therefrom,     jiaw^onl 

lOhl.    In  an  action  on  an  account  it   is  n„t 

the  action,  ,t  tx-mg   sufficient  to  produce   s,, 
copy  when    the  action    is  return,7i„  ,    Crt 

XXIX.    EXPARTE. 


1062.  Wliere  a  defendant  has  not  ameared ' 
and  default  has  been  entered,  a  mc^UT^ 
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«eefi  ex  parte  is  not  necessary.  Ktrshaw  &  De- 
lisle  el  ai,  1  L.  C.  R.  494,  S:  C  1851. 

lOi'iS.  Wlu-rc,  ill  an  iiclioii  ugnuiHt  partners  on 
SI  proiiiissory  note,  tlie  defiMulains  iiave  failed  to 
jiliail,  jiiiljriMcnt  niav  \>e  rondprel  witlKHil  the 
iieresKitv  <il  pi'inn.  Fiilcij  el  ill.  v.  ForreKlcr,  ItJ 
J..  C.  1{,44I,  Q    B.  lytlii'i^O  C.  C.  P. 

XXX.  Fiat. 

10()4.  The  (iefenihuit  lieinfr  arrpsteit  on  a 
capiHH  pleaik'il  that  Ihe  issue  of  the  writ  inul  nut 
1  een  (Icniaiuleii  in  the  atli  lavit — Hclil,  tliat  llie 
Jiiit  was  all  that  was  necessary  for  lliat  purpose. 
Doutre  V.  McGinnes,  5  L.  C.  J.  lO.'^,  S.  C.  ISOI. 

XXXr.  Filing  of  P.^pers. 

1065.  Where  it  is  shown  that  a  paper  filed 
in  a  case  lias  been  antedated,  ami  in  reality 
iiled  on  a  different  day  from  its  dale  and  after 
<he  proper  delay,  it  will  he  struck  ironi  the  files 
of  the  court  on  motion  to  that  effect,  and    it  is 

>iot  necesFary  to  inscribe  en  faux  aL'ainst  the 
jiluniatif  or  register  of  papers  riled.  Btandnj  v. 
Vnimi't,  8  h.  C.  J.  126,  S.  C  l.-iu;!. 

XXX II.  Filing  of  Pi,e.\s. 

1066.  Where  inscription  en  fnur.  was  taken 
a^'ainst  the  defendant's  pleas  and  e.xhibits  as  not 
being  filed  on  the  day  on  which  they  purported 
to  have  been  filed— //eZ'A  that  defenilant  inijiht 
wiihdraw  such  pleas  and  exhibits,  und  sub.stitiite 
others  on  payment  of  costs  of  proce<lure  enfanx, 
and  thiitv  shillings  additional  on  filing  tlie  new 
pleas.  Maynr  v. 
'l^Q,  S.  C.  1857. 


Tkumpsou  et  al.,  1  L,  C  J. 


XXXIII.   FonECLOSURE. 

1067.  Where  the  attorney  of  the  plaintifThad 
■discontinued  his  enquete  on  tl.,  word  of  the  ad- 
verse party  that  tlie  case  would  be  settled,  and 
being  foreclosed  in  his  absence,  moved  to  have 
the  (breclosure  set  aside — Held,  rejecting  the 
tnotioii  that  the  attorney  in  a  case  is  dominus 
litis  with  re  i.rd  to  the  procedure,  ami  that  the 
plaintiff  s  atturney  should  not  have  discontinued 
without  the  consent  of  the  attorney  of  the  oppo- 
■eite  party.  CyCuiinel  &  The  Corporation  of 
Montreal,  ',  h.  C.  J.  56  &  10  L.  C  K.  19,  S.  0. 
8859, 

1068.  On  motion  of  plaintiff  to  reject  a  plea 
(filed  half  an  hour  a'"t"r  foreclosure  and  before 
any  further  proceed'.:  ^s  had  been  had — Held. 
tliat  -fider  sucii  circumstances  the  motion  must 
lie  re|ected  and  the  plea  \llowed  to  stand. 
Osleli  V.  O'Brien,  4  L.  C.  J.  122,  S.  C.  1859  ; 
140  CC.  P. 

1069.  Where  the  plaintifT,  after  the  delay  for 
pleading  had  expire'!,  took  judgment  in  vacation 
before  the  prothoi.  iary  witi  it  any  formal 
demand  of  foreclosure,  such  as  is  required  by  12 
Vic,  cap.  38,  sec.  2b— Held,  that  the  prothono- 
(iiry  had  .K>f  the  power  to  grant  a  judgment,  an-! 
it  was  accordiiivdy  set  aside,  Benufield  et  al.  v, 
Wheder,  5  L.  C.  J.  21,  S.  C.  I860  ;   89  et  seq. 

V  C,  P. 

1070.  A  plea  filed  by  (iefeiidimt  half  an  hour 
niter  fc  eclosure  has  been  entered  by  the  protlio- 
■iiotary  will  njt  be  rejectid  on  moliun  to  that 


effect  made  by  the  plaintiff,  though  the  latier 
support  bis  motion  by  an  affiifavit  tli;u  |||^ 
defendant  has  no  ilefence  to  liis  action,  iinilthin 
the  pleas  are  sham  pleas,  and  though  lle'doiVn. 
dant  does  not  resist  the  motion  by  cuiinter  alii' 
davit  to  the  effect  that  the  pleas  are  lilfil  /,f„„i 
fih.  Miihon  i>>  fil .  V.  Ri'iifcr  et  al.,  IL  C  I 
299,  S.  C.  1S6I);  1  10  C.  0.  P. 

1071.  Where  tlie  liefendants,  to  an  action  in 
which  they  appeared  on  the  first  of  Aiii;iisi,fi|. 
ed  an  exception  to  the  form  on  the  fift'i  of  Scih 
leiiiber,  and  on  the  eleventh  of  Octulier  plaiii- 
tiff'served  a  motion  on  liefendant's  attotncfsti 
reject  theexception,  on  thegronnd  that  it?li'iiiii 
have  been  served  and  filed  during  tlio  (ir.il  f.iiir 
days  (if  .September,  being  the  tirst  four  dav* 
after  vacation— /A'/'/,  that  the  exception  «'as 
irregular,  but  tlie  inofion  to  reject  net  liavin" 
lieen  mule  within  the  delay  required  by  law,  (be 
jilaintitis  were  foreclosed  from  liliii;;liy  the  mere 
lapse  of  time.  McDdtiiild  el  iil.  v.  Gaiiihlt  ' 
L.  (".J.  77,  C.  C.  1862;  107  C.  C.  I'. 

1072.  A  |)lainlitt'who  has  faik-.l  U)  tile  an  an- 
swer to  an  atlirniative  plea  is  not,  iiiii|i'r2.!  Vic, 
cap.  57,  sec.  1^7,  in  consequence  of  thai  failure, 
to  lie  considereil  in  the  same  pisitioii  iis  he 
Would  have  been  had  he  been  formally  fore- 
closed under  12  Vic,  cap.  US,  se,'.  s,5,  from 
an-weriiiL'  such    plea.     LiKiraniie  ic  CarUsh  ' 

L.  ("  .1. 1M2,  Q.  li.  Hr,;{.    '      ' 

107.'?.  k  dclendiint  foreclosed  from  pleailin;:lo 
a  writ  of  sainie  arret  alter  jiidj.nnrnt  H'ill.^oii 
special  motion,  lie  allowe.l  to  answer  the  plain- 
titf's  conte.-tation  of  tlie  declaration  of  a  gar- 
nisliee  m.ade  in  obedience  to  such  writ,  if  ke 
have  interest  in  the  matters  rai-^ed  hv  the  con- 
test. Kingston  v.  Torrance  &  Turriinn  i 
Kin,/ston,''J  L.  C.  J.  20,  S.  C.  Isiil;  UtI  C.C.P, 

1074.  A  defendant  who  has  been  regiilariv 
foreclosed  will  not  be  allowed  to  come  in  and 
plead  when  the  plea  offered  is  not  ('.(.nsjilereil 
[rood.  The  Corporation  of  Mntitmil  k  Ihnm, 
1  L.  C.  ]..  J.  100,8.  C.  li  isilu. 

1075.  Thecourtiii  itsdiscretion  permittedllie 
defendant  to  file  his  plea  after  forciloiiure  on 
payment  of  costs  where  the  plea  was  ready  ainJ 
deposited  on  the  day  of  foreclosure.  Skeridm 
et  al.  V.  Bourne,  2  L.  C.  L.  J.  40.  S.  C.  R,  ISlifi. 

1076.  An  intervening  party  cannot  Ibrecloses 
party  already  encau.ie,  without  a  regular  de- 
mand of  plea  and  the  lapse  of  the  reijiilar  delays 
allowed  for  similar  pleadings  in  onlinarysuil', 
and  such  foreclosure  will  lie  rai.'-eH  on  motion. 

Wallcott  V.  Ti'yfc/n.s'OH  &  Johnston  &  Barnet.W 
L.  C.  J.  303,  S.  C.  R.  1867 ;  i.-is  CC.  P. 

1077.  Tiie  prothonotary  cannot  erant  foreclo- 
sure of  the  defendant  in  certain  oaseH,  TVacfj 
V.  haacson  et  al.,  14  T,.  C.  ,1.  2.')(!,  S.  C.  1870.    | 

1078.  A  defendant  who  has  lieen  foreclo.-!e(i 
from  pleading  .vithiii  the  ordinary  delays,an(l 
who  moves  to  be  relieved  from  such  foreclofflrf, 
mll^t  produce  with  such  nuition  an  fttii'hvil  in 
support  thereof,  and  also  his  plea  which  k 
wishes  t.)  rile.  Corlieil  it  Ihimmichtl,  4  K.  ' 
.389,8.  C.  1872;  11!  C.  C.  P. 

XXXIV.    FoilM    OF    WlllT. 

1079.  A  writ  of  summons  .iiMro-'seil  to  any  of  j 
the  bailiffs  of   the  Superior  Conrt  f.T  lliedif 
triidof   Montreal  or  Richelieu,  in 'i  case ''":'" 
the  defendunls  are  slated  to  he,  soiiif  iu  oneil.!- . 


ROCEDURE. 


lOJS 


low  PKOCEDURE. 


,•  the  plaintift',  though  tlic  laiif.- 
otion  by  an  atfiiiiivit  ihai  diP 
no  liefence  to  liis  action,  iiinicliiit 
liaiii  pleaH,  and  though  ih'Mlci'ni. 
resist  the  motion  by  cuimter  iitti- 
t'ct  that  tlie  ploa«  are  liled  lioih'i 
:f  al.  V.  Ri'iifa-  el  al.,  1  L  C  ,! 

i  1  III  C.  C.  P. 

'  tlie  ilefciidants,  to  an  action  in 
aeareii  on  the  first  of  An;'iist,li|. 
1  to  tlie  furin  on  tlie  tll't'i  of  Scfh 
1  tlie  eleveiilii  of  (Jctuber  plain- 
"jtion  on  liefondant's  attoini'VMi 
ilion,  on  the,i;rounii  that  itsli'mll 
ed  and  Hied  duriiij,'  tlio  first  fuiir 
iiil'er,  heini,;  tlie  tirst  t'.nir  jav* 
—  Held,  tliat  the  excciition  «'a* 

the  motion   to  reject  imt  liavin" 

liin  the  delay  required  liy  law,  the 

foreclosed  from  lil;n!;i]\  the  mere 

McDowilil  et  al.  V.   Gamhk.' 

c.  i8i;2;  1  or  C.C.I'. 

iitiif'who  has  failed  to  tile  an  an- 
niative  plea  is  not,  iiiiiier2.)  Vic, 
I,  in  conseqnenre  df  that  f.iihire, 
ed  in  tiie  same  pi-ition  as  he 
pen  had  he  lieeii  fdrnially  fore- 
12  Vic.,  cap.  :^>K,  se,\  so,'  from 
1  plea.  Lii(/yani/i:  i  Carlhk,!' 
i.  li.  lS|!:r 

iidant  fiirechi.se^l  from  pleadinirlo 
ii-  ami  alter  jiidjiiiicnf  wilj.^on 
,  lie  allowed  to  answer  the  plain- 
ion  of  tlie  declaration  of  a  gar- 
n  obedience  to  such  writ,  if  he 
n  the  (natters  rai-Ji',!  hy  tliecoii- 
n  V.  Torrance  k  Ti'imtncf  k 
C.  J.2(),  S.  C.  Isill;  UllC.C.F. 
■ndaiu  who  lias  liecii  regiilarlv 
i  not  he  allowed  to  come  in  anil 
e  plea  offered  is  nut  consiilfrfti 
rporittion  of  Mimtrtnl  k  Ilansoti, 

[00,  s.  c.  Ii.  iMio. 

Mirtiii  its  discretion  permitted  the 
ile  his  plea  after  fore::losure  on 
sts  where  the  plea  was  reaiiyanJ 
le  day  of  foreclosure.  Skeriilm 
ie,2  L  C.  L.  J.40.S.  C.  R.  l?()i). 
tervening  party  cannot  Ibreclo.SfS 
en  cauxe,  without  a  regular  de- 
md  the  lapse  of  the  refiiilar  delays 
nilar  pleadii^gs  in  onhnarysuil^i, 
;losiire  will  he  raised  on  motion. 
jbin.wn  Sc  Jn/inxlon  &  Buna  11 
■^.  C.  R.  18()7;  l.'i.sC.C.  P. 
rothonotary  cannot  i;i'Hnt  foreclo- 
endant  in  certain  cases.  Tracts 
til.,  HI,.  C.  J.2.'!(i,S.  ('.  1870. 
fendant  who  has  hceii  foreciosfti 
.vithiii  the  ordinary  delays,  and 
be  relievei)  from  such  forecloriin', 
with  such  inotii>n  an  Hrti'linl i" 
){,  ami  also  his  plea  whirh  k 
Corlieil  A'  Ihnwuicliel,  i  K.  !■■ 
2;  II!  C.C.  l\ 

oiiM  01'  Whit. 

I  of  suininons  addressed  toanyol  j 
the  Superior  Court  tVr  lliedif, 

eal  or  Richelieu,  in  .■!  case  nhoff  | 
are  Slated  to  he,  some  in  one ili* 


tmiand  others  in  the  otl..er  district,  is  .rood  and 
.HMiot  neoessarv  to  me  o„t  two  original  wn  J 
Ithe  one  a.  dre,s.sed  to  (he  bailiff.,  of  one  dis  cf' 
Iwd  the  other  addre-.sed  to  the  bailiffs  '  k  ! 
Fs  f'l''^'^[""""'-  ''-''"''■'yH^ eta/..,  5  L.C, 


PHOCEDUfiE. 


.\X.\'V.  FonM.s  IX. 

»'F">''n  number!),-,  of  theCode  of  Proced 
■«re..s„thc,e„    to  nieet  the  requirements  of  m 

1«  .Mo,ie_Da/lnnore &  Brooke  Ju    & 
'ke,  h  R.  L.  bai,  Q.  B.  1874. 

.n.WI.  Hearing. 

1«M.  Where  the  plaintiff  made  a  motion  to 
«»s  an  exception  to  the  tbrn,  which  ha<l  been 
M  by  the  defendant  on  grounds  that  aff  ,  Lw 
Iknients  of  the  exceplion- /W?  ,",  .tHt,' 
licnisofa  plea  could  not  he  .lecided  on  a  sin  ! 
lie  iiioiioii  to  dismiss.      Le.slie  •,     A'..,,  - 

Tc,R.4,3,S.  C,  1864.  ^'"^''■'  '-^ 

'    '.  The  hearing  on  the  merit.s  of  a  writ  of 
^/imirMnust  he  had  in  one  of  the  two  d  v 
<ofthr  court  appomted  for  such  heari,     |  , 
l^  narycasea.     Whitehead  exp.,  15  L.  C  j't' 
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f""ndedoii,,;;f';;,V;''l,',7'-'^  ■•'-'Hnd  '""■^^  '-e 
tlian  the  lualter  pl..a.led  I  v-'  "°'!'«'"'iin.'  more 
M'and  in  chief.     ),',,  ,',',/ '^  exception  to  the  .Je- 

^"''-M,a-,:r,fL;:;-H^^^^^ 


""'  '"■    jdead.d   l,v 


LraVII.  InAppEAi,. 

J  IdSl  The  omission  by  an  anoell.u.t  i    „ 

ic^oftheappealbon^,cerKS      ^Sr 
*  "iiose  ciislaly  ,t  is  kept  of  record  %?,• 

i I,,  ap.  ,38  IS  fataf,  and  the  court  will  not  ner- 
»llie  appellant  to  supply  the  defieiencv'^  ,v 

IfJSt.  The  copies  of  the  writs  of  appeal    niav 
f  r,«  by  the  attorneys  ad  litem.  ^Xr  '  2 

|n.XVIir.  In  Attachment. 


.  ,    -.  on 

ItHltou.  •■{  Kev.,ie    Leg. 


;">lifHdure<,n.heu,     ,"'";"     "'  a«ion,  as 

^''^k  Ids   remedv  in  dVuVu:!:        ''  "'"-■■""   '»•••"' 
'•ross  de,„,„„|.   ■  M-,./,     ,  ;f' ,',;  "'I  "I'^idental 

ti.'S,ilan't"plea:iH  'Z^^')  ?'!;'  '"t'Or  done 
"'  'I'e  Idainti'i;  and  fi":  ''■''''.'  ""'''^  part 
'"""'"'i  for  ^lan  agl  a  i'  ,  * '  ""^"l<'ptal  crosn 
Pi-oper  proceediti.r  't-' ' ,''""  "'""  ''"■/''  to  be  tlie 
Re.^^,le  i.og.  [;,;;'!,-,  jf 'S,';^"'""  v-  Marette,   I 

I'ooS'i  an  Sir*;,:^  ;;;:;:;;'';''  '';>livered  and 
'""  'lamages  (Wr  tl,e  n.,^  '"''  '""'""'ill  lie. 
■•f'<  of  tl.e%ontr,ac,ca   ';,(;!";  -■■'•""'•■ec,f  th^ 

V't'  l'"«ofthefrei..hte     ■     ■  '''''"■""i'''l 

demand.      OA//?,./,f, 
'^OO.  K    n.  1812. 

-<tli.!';cti::eV;fr''^^-''j'^''''''--^to 

lldd,  co„li,.„,  /,  .  '";■|«^^•""''>tof,.e„t_ 
could  not  be  e  t'VtV;,  I  ''''''''','''■•  ''''■"''g'-'^ 
^■•ved  upon  both  lV.se  :':,?; 'rV'"'^^^^  '•°<"' 
"'f'"i   bas    „,,„h,  det;.,  ■;;;'' •''"''''""' '^"P  of 

'i.e'lm,it^:;:i:;:;Sjj:;;^i;..--!£^b!;.L 
^.^audr'^^S,:;- V-' -  •■' "^^ 

S.  C.  \HT.\     2Vr   C    ■  '^'""'''■""-  '5  L,  C.  .J.  217, 

fiiK;  lii^d^:::;  s;i,-V';n  r  r«'''-'r 

'innts   along  with    the  r  '  ''•\""'  ''''''<'''- 

H>e  defend^,, ts  I  a ve  ,m'""'  •"'""r'^'  ^'■'^'""'« 
for  permis.;^^  to  fi  e  '',  ^•'"■'?""'  ,"'«  court 
Liomm    ^    U,  ^    InT  >  '"i^"<r""*'  'demand. 

i^.c....3o;i,^TSr/;:o^if2cr^:'?:'^« 


XLII.  In  f;,;EcT.«K.\T. 


i.e'r;i3;^r:ti"i;:.h'ir''"'r''"^'''^"''' 

on  t he  return  ,k    i.      a-""'  ""  '"''''''■  'o  appear 
V-  Moore  etal.,  l^  A  i   m!^i"^  ^j^^^'"'^' 


^UU.  In  Ki.ectio.v  Casks. 
'he  i.'M,nndeiit  and     Im   ,.        '  ""'"  f-''^'<'" 

fv..^./.^''^:!;L,'i;rc.KVv=i8f;-. 

^-  -u  Vic.  cap.  10,  ^ec.  1,).  '*"3v--  i»/j, 

lC7eM''"'' '•''«"«  connection  With        10')9    a  ,  !„■  .  «■     •, 
'  "  <-!'-  '  cannot  be  ground  of   an    catni^ue'S  £/,'!''''  "'"'*""  "'"  P^^^'''""^ 

I       "lot  8iH  uijo,  ma  paupvis  in  coiise(,uence  of 


P  '»"DENTAI,  DemaN-D. 
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PROCEOUTJE. 


PROCEDURE. 


10 


fhe  Btatnte  41  Geo.  III.  cap.  7,  which  compels 
all  plaintiffs  resilient  witlnmt  the  province 
to  give  h-ecuritv  for  c^nts.  fidrri/  &  Ifurri.i,  'i 
Rev.  lie  Log.  m,K.  R.  1810. 

1100.  On  an  application  of  a  pliiiiitirtwho  hail 
obtained  judgment  in  J'urma  puupeits  to  he 
allowed  to  j)roceed  to  execntion  in  forma  jxm- 
^e?'('.i  the  applicati(jn  \va*  njicted.  llminijinn 
V.  McCall.  <)  L.  C.  U.  4'2ti,  S.  C  IHoH. 

1101.  Wiiere  a  pirty  had  .ihtained  permission 
to  proceed  in  forma  p.tufii-iia, — Helil,  that  he 
nevertheless  was  ci)ni|n'iled  to  pay  ihe  taXi'.-' 
imposed  by  law  in  aid  (^t  the  "  Imilding  and  jniy 
fund."  Olnen  v.  Fort<kr.i,fii,  12  L.  ('.  H.  22t>, 
C.  C.  18f>2. 

1102.  The  court  may  involie  the  perniis.sion  to 
proceed  in  forma  paii/hii.  when  it  appears  bv 
procedure  or  by  pnwf  tliat  ihe  plaintitl  i-  worth 
more  than  five  pounds  sterling-  Mouferont  v. 
Berirand,  9  L.  C.  J.  170,  C  C.  1S65  ;  31  C.  C.  P. 

110,1.  Leave  to  proceed  in  forma  pauperis  can- 
not be  granted  in  a',.peal.  haiauU  k  Lequnlt, 
16  L.  C.  R.  1G3.  Q.  H.  ISW  ;    31  C.  0.  P. 

1104.  Pertnission  to  proceed  in  forma  pau- 
peris does  not  absolve  tiie  partv  so  proceeding 
from  making  the  deposit  fir  costs  due  to  the 
Other  side.  Duhauf  &  Lacomhc  et  al.  &  Brunei 
&  Tranchemontagne,  V.)  L.  (.'.  J.  4:1,  8.  C  1S71  ; 

29  c.  c.  &;u  c.'c.  p. 

1105.  The  permission  to  proceed  in  forma 
pauperis  should  be  revokeil,  vvhen  the  creditor 
DBS  conveyed  the  right  to  another  to  take  a 
certain  sum  for  tlie  amount  of  tlie  judgmeni  and 
on  their  claims.  IK,  &  15  L.  C.J.  105,  S.  C. 
1871. 

1105.  Where  the  i)laintifl',  who  wa*  in  aforeif^n 
country,  had  been  allowed  to  plead  in  forma 
pauperis — IldJ,  Ihat  this  di.i  not  prevent  the 
adverse  party  from  deinanding  securilv  for 
costs.  Arpin  v.  RiopH,  I  R.  L.  385,  C.  C.'l872; 
29  C.  C.  &  M  C.  C.  P. 

1107,  Where  a  dcfemlant  petitioned  to  lie 
released  from  capia*  and  the  petition  was  re- 
jected— JleU,  th  he  could  not  ai)peal  trom 
such  judgment  in firma  p'uifvris.  The  Cana- 
dian Bank  of  Comm^ri-e  k  lirnicn,  l',t  L.  C.  J. 

110,  Q.  R.  1H74. 

1108.  Tile  proceedings  on  a  petition  for  habeas 
corpus   in    a  criminal  ca^^e  may    be    conducted 


without  having  allowed  the  legal  (ifi.^..,  ^^m 
elapse,  will,  on  motion  to  that  effect,  be  sVuttJ 
lb. 

X  LI  X.  In  Review. 

1112.  While    a  case   is  before  the  Cuiiri  i 
Review,  for  the  purposeof  obtaiiiiri.;  therpvi-ion 
of  a  judgment  of  ihe  Superior  Court,  no  pruo« 
ing    iTi    the   case  can   be    had    in   the  .Siiwiij 
Court,      .\feigs  ei  al.   v.  AiLrn,  11    ,  ('   .J 
S.  U.  18(i',). 

L.  Inschii'tion. 


t«  forma  pauncris.     (,'ouriiole 
3,36,  Q.  H.  1875  ;  31  C.  C.  P. 

XLV,  Lnform.vi.itiks  iv. 


up. 


10  L.  C.  .1 


1109.  An  exception  to  the  form,  filed  on  the 
ground  that,  in  the  copy  of  the  writ  served  on 
the  defendant,  one  of  the  plaintills  was  sivled 
Jiickard  instead  of  I'icani — Held,  wonli!  be 
dismisee(i  on  motion.  Laionr  et  itx-  v.  Mofson. 
6L.  C.  R.  483,  .S.  C.  185ti. 

XLVI.  In  Intkuvkntion'. 


1110.  On  th"  reasons  and  grounds  of  an  inter- 
vention a  new  issue  is  raised,  and  proceeding.^ 
innst  be  taken  aiid  tbllowed  as  in  ordiaarv 
cases.  Watcolt  v.  K'Mnson  &  Jofnisnn  it 
Barnes.    U    I..  C,   .1.   303,  H.  0.  R.  lat!?  ;    158 

c.c.  p. 

1111.  An  inscription  on  the  role  d'enqu4te.  vu 
4k.  droit,  without  having  regularly  demanded  a 
pin   in   cunteatation  of  the  iuterveution,  and 


1113.  A   n.)tice  of  inscription  f.jv  (.iii|iiOif  j,,| 
hearing,  to  be  given  to  a  party  loifclu-cj,  mij 
specily     the    particular  days    on    which  ili| 
eiujiiete    an.l     hearing  respectively   will 
place .     Smith  &  O Farrdl,  9  L.  C U.  :i9:'  S  ( 
1859. 

1114.  All  inscription  forh?aring  un  iliemerii 
of  a   plea  of  prescripiion   alone   ami  i^eparalej 
from   the  other  pleadings  is  irregular,  an.;  ki| 
be   set   a>.'de.     Momjean  v.   Turemit  et  nl. 
L.  C.  R.  475,  S,  C.  1K55. 

1115.  .\  party  foreclosed  is  entitled  to  oil 
juridical  dav's  notice  ol  inscriptKui  tor  emiiiej 
Renaud  &  Guyon,  8  L.  C.  R.  470,  (J.  B, ^ 

lllG.   In  a  case  where  it  was  iirgiieil  oriiri 
that  a.s  the  action  had  been  iii^crilicd  Oiilv  I 
hearing   un  the  merits   ot  the  lii\st  pciemj.i' 
exception,  there  being  others,  that  no  juilgid 
could    be   rendered— //e^?,  tli:it  the  iincnjtiJ 
was  good,    and    judgineiit  was  rendered  accoi| 
ingly.     Thurher  &  Pilon,  4  L.  C.  J.  37,  .S. 
1859. 

1117.  An  inscription  for  prouf  ami  liearinj j 
the  merits  of  an  exception  of  i  rescription 
sale  of  liligioiu.    rights  is   irregular,  it  beinjj 
partial   inscviption,   made  without  leave  of 
court.      Liorais   &   Guyon,    II   L.  C.  R. 
Q.  R.  1860. 

1118.  An  inscription  for  eii(|iiete  for  tlieSl 
of    March,  made  on  the  ti'-st  ot  .March,  ilo«s  i 
allow      snthcient     delay     accorihnf!    to 

iVhitney  v.  Badeau  k  Dulrisne  et  aiitiL^ 
I2,x,  S.  0.  I8t)l  ;    235  C  C.  P. 

1119.  And  under  such  circumstances  i| 
inscription  will  be  set  a-ide  with  eoslfl  03 1 
tion  by  defendant  to  that  etlect.     lb. 

ir2t").  In    an  action  on  a  proiiiis-ury  nolej 
defendant  pleaded  generally  a  ti(feiuf  m  Ji 
anil    the    plauiulf  inserihed  for  bi'ariiig'jitlij 
going    to   enquett— //e/'/,   t!i;U  under  20 
cap.'  44,  sec.  87,    the  plaintiff  had  a  ri;l 
in.«eribe   for   hearing   as  he  had  done,  anJ 
motion  of  the  delenciaiit  to  njeot  ihemscripj 
was  di-missed  with  costs.     Jamiesonw  IM 
t  L.  0.  i.  73,  S.  C.  1857. 

1121.  A     notice    of  inscription  for   mm 
and    merits   must  in  all  cases  he  given  ai  I 
ei":ht     days   before   that    fixed  in  the  no| 
Shuter  v.    (iluyon,  5   L.  C  J,  i'l,  S.  C. 
235  k  243  C.  U,  P, 

1122.  When  a  case  is  inscribed  for  rt 
and  liearing  at  the  same  time,  eight  cbrj 
noiiee  of  Bueh  inscr'plion  is  necea-arv.  A^ 
al.    v.    Cromwell,  H  L,  C.J.  H,  8.  0,  iSi 

Voss  et  al  v.  Coffin,  8  L.  C  J.  129,  S,  C, 

1123.  To  inscribe  for  enqueteand  tinnlli 
ing  on  the  merits  the  pa>f.y  so  ins-ribing  r 


ir«MrtiiiiiiiilWl|^  1 
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irint;    allowed   the  legal  delavi  tol 
on  motion  to  that  eflcci,  be  etruclt/ 


i  Review. 

ilc    a  case    is   before  llu  C.jur;  i 
I  lie  Tiurposo  of  ol)l:iiiii:ij  the  rpv:<nJ 
It  of  ihe  Superior  Cdurl,  nu  |iruow|| 
caRe  can   be    bad    in   iIh'  .Siipfriol 
igs  elal.  v.  Ailccn,  1 1   ,.  C,  J,  <i| 


I  )tice  of  inscripticii  i.iv  (•ii(|iiOlf  asJ 
>e  jriven  to  a  purt)'  loiecluM'.l,  imJ 
'  piirticnlar  days  on  which  t|J 
id  hearin<4  respectivelv  will  taki 
Hk  &  O'Farrell,  9  L.  C.'U.  :!92,  S.( 

in-:cription  forhpariiij;  uu  ihemerill 
f  prescripiioii   alone  iiii.i  i-eparalei 
ther  pleadings  is  irrcirnlar,  an'  tiif 
le.     Montjeau  v.   I'un-niit  et  al 
),  S.  C.  Ib55. 

party  foreclojJed  is  entitled  to  oJ 
iv's  notice  oliiiscriptiiin  for  enniieM 
(hiyon,H  L.  U.  R.  470,  U.  li,  ItioS.] 
a  case  where  it  wan  ursineil  or  uri 
action  had  been  iii-ciihi'd  oiilv  f] 
the  merits  ot  the  first  pcieinj^ 
there  lieing  otiiers  that  no  judgnei 
■endered — Held,  tluit  the  in^etiiitil 
apd  judgment  wan  roinlered  accoil 
urber  &  I'ilon,  4  L.  C.  J.  37,  S. 

I  inscription  for  proof amlhearinjj 
of  an  exception  of  i  rescription 
gioi;;-   rights  is   iri-oifiihir,  it  beingl 
cviptioi),   made  willioiil  leave  of  I 
lovais  &   Guyon,    11   L.  C.  R. 

1  inscription  for  eminete  for  tlieli 
made  on  the  first  ot  March,  iloes  I 
Iticient  delay  aceonlinf.'  io 
.  liademi  A:  Diifrisxe  et  al.,  o  L,C| 
18(il;  2;i,0  C.  C.  P. 
fid   under  ,«uoh    ciretim^tances  i% 

will  be  set  a-ide  with  costs  on  i 
fendant  to  that  etteot,     lb. 

an  action  on  a  proniis-ory  note  J 
pleaded  generally  a  ilefeMt  n' 
|ila',nliti'  inscribed  for  heHring '''itbj 
enqiuHe— 7/e/(^  th;;!  under  2i) 
H'C.  87,  till  plainlitf  hud  a  njil 
or  hearing  as  he  had  done,  anJ 
the  detendant  to  reject  ihc  inscripj 
ssed  with  costs.  Jamiesoni  IM 
73,  S.  C.  IH,')7. 

notice  of  inscription  for  emij 
.8  must  in  all  caKes  liegivfiiai  I 
(■s   belbre   that    Hxed  in  the  no| 

(riti/on,  5  L-  C.  J.  t't,  S.  C.  I] 
C.  C.  F. 

/■iicn  a  case  is  inscribed  for  f»ll 
ng  at  the  same  lime,  eight  clear  J 
mcll  insr.r'plion  is  nece8>arv.  "^ 
vmweM,S  L.  C.J.  8,  8.  0,  w^ 
Zv.  C'«#tt,  8  L.  C.  J.  129,  S.  C, , 
'o  inscribe  for  enqueteand  Atmii 
I   merits  the  paif-y  so  insoribing  ' 
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jrf  lotified  his  adversary  of  his  option  sc  to 
kibe,  pn.v>o.,s  to  the  inscription  for  enq.iPt'e 
r^M  ^teird'urne,  li  L.  Q.  K.   152, 

1124.  Under  the  terms  of  the  oLst  RpIp  of 
tee  It  ,s  necessary  ti,at  i„  the  inscrintiw 
:.n  the  r«  .  de  droit  for  hearing  nporV  " 
Jingste  day  upon  which  such  ifoaringw  n 
.eplace  l,e  indicated,  a.,  well  in  as  in  th^.  „o- 
„tlioreof,  without  wliich  such  iiiscrintinr  \vm 
*l.rednulla.Kj,hecau..estr„:kCm 

lucAm      '"■■  ''•  ^'■«"'"'-'^''  14  i-  C.  li 

[125.  The  mere  order  for  the  issuing  by  de- 
\dm  of  ■^commission  rogatoire  is  sufficient 
[prevent  the  plamt^s  fro^„    inscribing  S 
.for jnd^ment  although  the  plain(iffs°forn - 
hcifr.he  defendant  to  use  due  dihWe 
dabngh    an  interval   of  fifteen   day^  has 
■ri  between  the  date  of  tlie  order  and  the 
, named  .n  the  inscription  for  hearing,  wit  ! 
iiiDv  attempt  being  made  by  the  deltnda  t 
.neoiit  the  con.m.ssion  so  allowed  to  i.ssue 
;frfli^  el  al.  v.  Barber  et  al.,  10  L  C    r    97 
IC.I865;.S!6  C.  C.  P.  •  •'•  ^^' 

'IK.  k  party  has  no  right  to  inscribe  for 
lete and  merits  for  ada/certain.  even  upon 
V"  notice  to  the  adverse  party,  unless  it  be 

^t  "fr.Tu     ^  '■""  ^"'^h  consen    the 
*:'",^JF1  ^y    the  court.     Lemie,.^. 
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10^2: 


Lemieux  v. 


Mill  be  fixed    by    the  court. 
JwJti,  16  L.  C.  R.  48,  C.  C.  1865 
p.  Where  a  party  has   inscrioed   a  case 
Itrally  on  the  merits,  lie  cannot  afterwards 
Viktheonly  intended  to  inscribe  it  "  rZ 
M.  final  judgment  on  the  whole   case  wi  f 

I S  C  R  isfif '*""*  ^"'^'"'■'  -•  C  L  J 
m.  Xotice  that-  a  case  has  been  inscribed 
lie  role  for  enqiiete  and  merit.,  gi '."wi  bin 
Ipcribed  delay,  before  the^ay  ^61  « 
l«eni,  provided  the  case  is  actually^inscribed 

ilarly  demanded  a  plea  or  contestatlm,  .f 
Invention,  and   without  having'a Iowa? 
i'galJaj^  to  elapse    will,  on  motion  to  (Tia 
mikT^-      Tl'"r'(^    Bobinsonl 

•An  inscription  for  review  may  be  serve,! 

I    o„Kh  notice  of  them  be  onlv  given ^, 
l*»inp  day.     Jacques    v.    Lusii^     )9 

r-.  «here  a  party  in  a  case  has  asked  for 
r  ■""  ^^  maife  the  deposit  required  hv 

■ft  WUro  a>,    ,,1, :.-■■_'  .     . 

Isiisof  nn         •   '    ^^^'^  omitt<'d  in  tlie 


Sedi,S'mXr?,;t:'*'':'° '''  ^^^'^^  "•-  p^o. 

irregul^rity  t/t :i:;a-/^«'"'>  that'llfe 
l'»'-tie.s,  n«  i„,,,i,e,,  ,, "  "';«■''  h  «-n.senl  0/  the 
'"nmin.MvM.HUes  „/','''  P^'W'ding  and  ,..x- 
Romully    Th,'    /),.        "","'""onwasri.jec(,.,| 

<i.ii^'da;s:''vs;!r?'-«''^-'''^^'i^'«vof 

s.  c.  R.  i87oV  2r,  c  2'Ti""J'"'  '^  li.  ■■'■ni, 

an',!dvoc^,;'^:Hr",I;'';r''r' '"  ^"-^-"  i-y 

C.  C.  p.  '^"''  *•  C.  R.    l.'^T.'i;  497 

"hy  three  indVs  of  hi  T'^''-'^  *''  «»r 
^fcLnren  v.    y'Ae"  A,.°L,  '/     ^"f^""'-    Court.' 

495  C.  C.  R  •  *'■  ^•^'  '^^  C.  R.  187;^; 

chilS  ^'^IlXtion'S'^r"  '"^  ''^^"  ''•- 
in  the  absence' WieinL!!-  °Pf^^-"«  P»'''r 
that  It  may  be  Replaced  r   -  "  i''"';'^-'^^'''''^' 

''^ol^^™^-K^^c:R.ife 

"from.l!     ?  *"   '""cription   for  review  ran 
acttially  rendered'^;;  ''-  CirSu  t  ^C  f.r  ^.^ 

opK«t.pS;/'of':;r!;vV;';^'i'r«'^-'»otho 

hearing  at  the  saL  ?;,  '"'""'1"°"  f'^''  P-'^o*"  «"<! 


^U.^    lN-TKH„0,UT««tE.S     S.R     F.tTS    KT     AkT,- 


ca;:Sc^,':-r;rrrir£s^;sr£ 

h.J.ns^,.t,onabl._,«,,,.,^„--|ie^: 

sold '*/■;,/"  ')"  "!;■'?"  ^'^*'^<'''"  '™<'''-'  Cor  .'OodH 
t^'jtr^-^  ^ff^  ""def the 
^ar/»..^Revltl^^^,/-'i.^'«^.* 

mf *w.  '^'"-  ''^  ^^^«-  354.  K-  n  ifiio 

'i4&.   When  8  party  interrogated  ox^faiti  et: 
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Ill 


'articles  confeRses  tlio  facts  charged,  and  .itates 
a  distinct  fact  in  avoidaiicoof  what  he  confesses, 
tlie  former  is  evidence  again.st  liini,  and  tlie  lat- 
ter is  not  evidence  for  hitn  ;  hut  if  the  fact 
cii.irgrd  is  by  such  party  stated  in  his  answer 
lip  !j('  other  tluii  tlip*  -vhich  i.s  alleged,  as  wlien 
tiie  plaintiff  asks  \  ...aher  lie,  the  delendiuit, 
<]id  not  on  a  certaii     ..  v  receive  fro.:,  him  ilOO 


ll.ii.  Where  a  parly  iiiterro;:ati'rl  ihroujl 
fails  et  artides  concerning  a  riuiitcr  win,.},  jj 
should  know  alwut  answers  that  he  iI.im  jT 
rernemher,  as  where  the  plaintili',  lifiiii;ii,|.j, 
what  amounts  he  liad  advanced,  aini  «liiiijuu| 
had  lieen  received  hy  him,  answcrfti  thai  j 
did  not  keep  journal,  meinorandiuiu.r  nti,juii| 
hooks,  and  further  stated,  as  e.xcuM.,tlialiK>liJ 


loan,  and  the  deu-iidant  answers  that  on  that  i  forgotten  the  amounts  of  the  sunis 


day  he  did  receive  .t'lOO,  whicdi  the  ))l!i  ntifl' 
then  and  there  <jave  him,  the  an-wer  manifestly 
must  be  taken  in  totu  as  it  is  given,  and  cannot 
be  divided,  because  none  of  the  fact  charged, 
namely,  the  loan  of  .£IOfl,  is  admitted,  and  cmi- 
se(|uentlv  his  answer  allonis  no  evidence  against 
liini.  lluoper  v.  A'of//^,  ;i  Riv.  de  Log-  .'io4, 
K.  H,  181,3,  &  StunfiM  &  Mn.s!<c!/,  Ih. 

1146.  A  partv  cannot  be  examined  de  nnfo 
upon  new  interrogatorief  which  relate  to  the 
came  tacts,  or  upon  which  he  has  been  already 
infunigateil.  Ilmvysiue  k  Mann,  -i  Rev.  de 
Leg.  354,  K.  15.  IHIX 

!147.  The  defendant  on  f aits  et  articles  had 
answered  that  "the  note  is  in  niy  handwriting, 
"  but  it  is  part  of  a  usi,  rious  contract  fur  com- 
"  pound  interest"— //eZcZ,  that  the  signature  to 
the  note  was  proved,  but  the  court  could  not 
receive  the  dcfotidant's  declaration  of  usury  as 
f  .idepce,  the  question  being  merely,  did  you 
sign  the  note  ?   Harte  &  Barlow,  .3  K'ev.  de  Leg. 

354,  K.  B.  1S17. 

1148.  A  i/arty  interrogated  who  is  requested 
•to  answer  tlie  question,  "  is  the  signature  of  this 
note  of  your  writing?"  may  admit  or  deny  the 
signature,  but  if  admits  he  cannot  add  tliat  he 
lias  since  paid  it,  for  that  is  a  'act  separate  and 
distinct  from  the  question  propc  'mled.  Rochette 
■A  Laherge,  3  Rev.  de  Leg.  355,  . "   B.  1817. 

1149.  A  plaintiff  cannot  be  Co.  elled  to  &\\- 
ewer  on  Jaits  et  articles,  or  the  uecisory  oath, 
or  any  question  that  tends  to  charge  him  with 
.usury.     Hodgson  &  Hannah,  3   Rev.  de  Leg. 

355,  K.  B    1818. 

1150.  A  note  was  declared  upon  of  one  date, 
-.and  a  note  of  another  date  was  annexed  to  inter- 
rogatories  upon  fails  et  articles,  which  the  de- 
tendantdid  not  answer.    This  refusal  to  answer 
cannot  be  received  as  an  iuiplied  admission  on 

-  the  note  declared  on,  nor  can  the  plaintiff's  mo 
tion  pro  cotifessis  be  allowed.  Manuel  &  fVo- 
bisher,  3  Rev.  de  Leg.  355,  K.  B.  1818. 

1151.  A  part;^'  cannot  be  examined  on  faits  et 
articles  before  issue  joined,  unless  the  party  to 
lip  interrogated  is  about  to  leave  the  province. 
T/ie  Quebec  Bank  v.  Baby,  3  Rev.  de  Leg.  366, 
K.  B.  1821. 

1152.  A  person  against  whom  a  rule  has  been 
taken  to  answer  interrogatories  is  not  entitled  t(> 
demand  that  a  sum  of  money  be  paid  to  him  for 
liis  e.xpensps  before  he  is  sworn  and  answers.  Mi- 
rean  &  Ratelle  et  at.,  1  L.  C.  R.  277,  S.  C.  1851. 

1153.  Where,  on  action  against  the  endor.^'er 
of  a  [iromissory  note,  the  sole  proof  of  the  «|U- 
<lorsement  was  the  defetidant's  answers  to  in- 
terrogatories on  /'r/i'/.s'  ('/  articles,  and  the  defen 
dant  sought  to  explain  that  he  had  endorsed  the 
note  in(|uestion,  or  had  intended  to  endorse  it, 
Kiuiplv  as  Mic  atio-i'.py  of  jvniither— //c/iL  that 
the  pfaintifi'  was  entitled  to  have  the  answers 
divided,  so  ai;  to  reject  the  explanation  as  not 
having  been  pleaded.     Seymour  et  al.  v.  Wright 

M  al.,  A  L.  C.  R.  454,  S.  C.  1852. 


iiiiviinwiio 
receive<i— //('/(/,  reversing  the  jii.|^r|in.,|t„|' ,|jj 
court  below,  that  such  interrogati  nc«  H-ouIJi 
taken  jiro  confesiiis.  Nye  &  jV.(/o,  2 1.  [' 
4,3  it  7  L.  C.  R.  405,  Q.  B.1&57:  22ti  ('.  C,  p,' 
1155.  In  the  case  quoted — //cA/.  that  the  i 


I'crc  pniwrll 
If-  :t  L  C,  I 


taken  pro  conf'essis.  Foley  &  Eltiotl. 
340,  Q.  B.  1858. 

1156.  On  a  rule  for  faits  r<  ar^ic/i.* -crv^lo 
the  defendant — Hehl,  that  the  scrviet.nn.l  ret>ji| 
of  such  rule  must  be  made  before  llie  oaif  J 
been  inscribed  on  thi  role  fur  (Mii|iirti',  .y| 
rean  et  fir.  v.  Leonard,  3  L.  C.  .1.  li,,'<, 
1859;   221  C.  C.  P. 

1157.  A  director  of  a  joint  stock  ciiiiipanvj 
bound  to  respond  to  interrogalurii's  uii  (,j;tj] 
«r<(V'/e«  which  have  been  proposcii  tu  him  cot 
cerning  the  acts  of  the  directors.  hii-niA 
PerrauH  de  Liniere,  3  L.  C.  J.  13C,  S.  C.  Uii 
225  C.  C.  P. 

1158.  Where  the  plaintifl  sunniioncj  ihei 
feniiant   to  answer    certain    int'.'rro>ratariejj 

fails  et  articles  vive  voce,  ami  tlic  ilelemld 
wished  to  make  use  of  a  paper  in  aiding  so  ( 
which  he  had  previously  writlen  his  aii.<iwrs 
Held,  that  he  could  not  be  allowed  loilo»,l 
must  answer  williout  reference  to  tW 
Coleman  et  ah  v.  Fairbairn,  4  L.  C.  J.  127,  S 
1859  ;  226  C.  C.  P. 

1159.  A  party  interrogated  npmfaihelis 
cles,  who  failed  to  give  in  detail  tiieconsiJel 
tion  furnished  to  the  defendant,  by  reasoi| 
which  an  obligation  had  been  given  liyihell 
ter,  and  to  produce  a  detailed  account  oil 
goods  and  merchandise,  if  such  was  tlicconi 
eraiioii,  was  bound  to  do  so,  and  iiixm  defJ 
the  inteTOgatorif  s  would  be  taken /iro  (d«| 
sis.  Lantiiier  v.  Daoust  et  ux;  10  L.  CIU 
Q  B.  1860. 

1160.  Nor  can  such  party  afterwards  at  j 
hearing  obtain  such  permission  to  answer. 

1161.  A  default  to  answer  interrogatorieij 
faits  et  articles   u[wn  the  part  of  the  f' 
will  be  taken  ofTand  the  rule  and  interrofl 
ries  set  aside,  where  the  ruie  is  i8-ueiliiiiring| 
pendency  of  a  former  rule.    Cummimj » 
&  The  School  Commissioners  oj  Ihirhm^ 

mnchester,  4  L.  C.  J.  131,  S.  C.  1S60. 

1162.  A  defendant  frMii  the  country, rt 
been    summoned  to  Montreal  to an3weriDK| 
gatories  sur  faits   et  articles,  cannot  tM 
answer  because  iiis  expenses  have  not  been  p 
The  Unity  Fire  Insurance  Coinpmy  »  m 
etal.,1  L.  C.  .L229,S.C.  \m.  23:U'.l.B 

1163.  The  default  of  the  defeniliinlloaiij 
interrogatories  sur  Jails  ft  articles  ik?  iicl< 
elude  the  cth.8  if  it  is  susceptible  of  hirilinj 
timonv.  Giiyon  v.  Lionais,  7  L.  C.  J.  ^H!| 
863:   'iiSC'C.  P. 

1164.  And  such  party  may  anwr  itif »« 
rogatories  at  any  time  before  the  case ii| 
eluded.     lb.  ,  .     . 

1165.  In  the  case  of  an  absentee,  tbe  leil 
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Here    a  party  interro^iatoi)  ihroipM 
kles  coiicernini^   " 'nii'lcr  wlml,  jJ 
iw  alioiit   answer-  lliiit  he 
as  where   tlie  plaintili;  liiiiiia4;ei 
Ills  he  liaii  iidvanccd,  ami  wlim  ju'u| 
received    liy  hiiu,  answcrivi  tiiat  hi 
p  journal,   ineiiioniiKliiiii  i,,r  ut^.^mT 
lurther  stated,  as  e-xensctliaim.  | 
le  anioimts  of  the  sinus  iidviintftU 
field,  reversing   ttie  jihl;.Miii.nl(,i' t 
I',  thai  such  iiUerr(ij;iit<  riei  woiiU  I 
coiiJes.iiii.     Nye  &   Mtiln.  2  L  C 
!.  R.  40j,  Q.  H.  1857;    22ii  (',  C,  p,' 
the  case  quoted — Iliht.  thiu  the  i 
es  sw  fails  et  arlictex  were  pnipfrlj 
'.mifessis.  Foley  &  Elliott.  ',t  1,.  (,'  f 
1868. 

n  a  rule  (ov  fails  el  articin  -nmi . 
i\A—Hel(l,  that  the  service  aiiij  ret'Jij 
le  iiuisl  be  made  before  tlif  ca^e  I 
•ibt'd   on    tlie   role  for  erniiu'i...  .y| 
,  V.   Leonard,  .S  L.  C.  .1.  h,^, 
C.  C.  P. 

director  of  a  joint  stock  cmnpanv  | 
espond  to  iuterrugaturics  nil /iiiit  j 
licli  have  been  proposed  lu  limuM 
e  acts  of  the  directors.  I,nrr,,u\ 
'.e  Liniere,  3  L.  C.  J.  136,  S,  C.  mi 
P. 

here  tlie  plaintili  suniinoiiej  ihed 
D  answer  certain  inferro;;alnriej  j 
'■licles  vive  voce,  and  tlie  ileleniiai 
make  use  of  a  paper  in  doing  sol 
ha(i  previously  written  liis  aiismrs 
,  he  could  not  be  alloweil  todosi,! 
ver  witliout  reference  to  the  [ 
:t  al.  V.  Fairbairn,  4  L.  C.  J  12?, 

;  c.  c.  p. 

party  inte'roiiated  upon /"ai'/selo 
laileu  to  give  in  detail  liieeon^iJj 
shed  to  tlie  defendant,  by  reasonj 
obligation  liad  been  given  hv the li 
J  produce  a  detaileil  account  of! 

merchandise,  if  such  was  theconi 
fhe  bound  to  do  so,  and  uiMii  defu 
ogatorits  would  be  taken  pre  oosjj 
'hier  v.  Daousl  el  ux,,  10  L,  C.R  ■' 
). 

or  can  such  party  afterwards  at  j 
btain  such  perniisaioii  to  answer. 
.  default  to  answer  interrogatories j 
•licles  uptin  the  part  of  the  plaiJ 
ken  off  and  the  rule  and  interroM 
ide,  where  the  ruie  is  is-ucddiirinjj 
of  a  former  rule.  Cumming  v.  " 
•Jinol  Coimnissinnern  oj  Durhmi 
«•,  4L.  C.  J.  ISl.S.  G.  1S60. 
.  defendant  fn.ni  the  oountrv,  itliol 
imoned  to  Montreal  to  an.swer  inlfi 
!ur  fails  el  artiete^,  cannot  rf:u'e| 
>cause  his  expenses  have  notliffnjr 
M  Fire  Insuram-e  Compuiiy  >  Hit 
fc.  J.229,  S.C  18(12^  23:U'.C. 
Hie  default  of  the  defendant  loaiij 
tories  sur  fails  il  artichi  d^e*  «M 
■  ct.se  if  It  is  susceptilile  ul'(ii"ii«J 
Gui/'in  V.  hionaia,  1 L.  C,  J.  -9V 

C.G.  P. 
Lndsuch  party  mav  answer  ineiij 
s   at  any  time  before  tbeca«ii| 

IL-'  u    J 

[n  the  case  of  an  absentee,  tneiei 


...fnilc  for  the  examination  of  the  absentee 
IpoD  interrogatories  sur  fails  et  articles,  made 
lllieoftice  of  the  protboiiotar>,  \h  insutficient 
Im  f.  Boieker,  7  I..  C.  J,  297,  S. C.  1863  ;  223 

And    held,    in    the  same  case,  tliat  a 

jtr,  where  he  hn.s  been  ordered  to  answer 
liOTOgatories  sur  fails  et  arlivtes  rica  voce 
Ijyread  his  answers  from  a  paper  previously 
jnpsred.  lb.,  &  7  L.  C.  J.  28,  S.  C.  18G3  •  20 
lo,fap.44,  .sec.  86  &  226  C,  C.  P.  ' 
[jltj.  Where  the  defendant  had  been  served 
y  a  notice  to  answer  certain  interrogatories 
Jiw  me,  and  the  presiding  judge  refused  tc 
■low  him  to  read  h's  answers  from  a  paper  pre- 

i-ly  prepared— /«(/,  s  Uisequentl  v,thaf,con- 
^]trlllgthe  number  of  questions  put,  and  the 
limber  of  questions  in  issue.,  that  defendant 
li»lit  be  permitted,  in  the  discretion  of  the  court 
tread  answers  prepared  in  advance.  Guuon 
liionuM,  8  L.  C.  J.  9],  S.  C.  1863. 
IllliS.  But,  in  another  case,  where  tlie  plaintifT 
i»i siiminoned  to  answer  interrogatories  viva 
band  had  been  interrupted  by  the  attorney 
Itilie  other  side,  who  refused  to  allow  him  to 
liisult  notes,  and  the  plaintiff  made  a  motion 
Jteallowed  to  answer  de  Horo,by  tiling  the  writ 
"iJaiLswera  in  question,  on  thegrouiHAliat.nw- 
Ijto  the  confusion  and  embarrassment  created 
fctlieatlorney  for  the  other  side,  he  liad  been 
iDsbletoan.'-wer  properly,  the  motion  was  dis- 
»l.  Muss  v.  Douglass  el  al.,  8  L.  C  .J  92 

0L.C.R.248,S.  C.  1859. 
lllSJ.  The  service  of  a  rule  for  interrogatories 
Y'ffits  et  articles  made  upon  the  cler[(  of  the 
Iwrtloran  absentee  is  insufficient.     Lamoureax 
mhsseau,  8  L.  C.  J.    133,  S.  C.  1864;  223 

lli;0.  The  answer  of  a  party  to  interrogatories 
tiM.iet  articles  has  a  retroactive  effect,  and 
t  i  cmmencemenl  de  preuve  par  icril,  will 
Blize  oral   evidence    previously     produced 

&m,!'^t^^-''  ''■'■  '■'''• 

lllil.  Arule  for/at7s  et  articles  on  the  plaintiffs 
IMythe  declaration  and  writ,  appear  to  be 
■sidenlsof  a  Ibreign  country,  cannot  be  legally 
nedatHie  office  of  tlie  prothonotary.  Tamitt 
til'  7^^  ^'  ''^•>  11  ^-  C.  J.  139,  S.  C.  1865. 
|ll(2.  Aparty  who  has  answered  a  rule  for 
Prrogatories  on  articulated  facts  has  a  right 
»teve  his  expenses  taxed  under  art.  233  of  the 

\li£:itm,'''°'''''  "  ^"''^"'''  ^2 

(lliUhe  answer  of  a  partj  sur  fails  et 
|(*  may  be  divided  according  to  circum- 
T^«c»  in  the  discretion  of  the  court,  when  the 
fno  the  answer  objected  to  is  i^nprobable. 
P  V.  Vmi,  14  L.  C.  J.  56,  C.  C.  1869  ;  231 

JliUVhere  a  seafaring  man,  who  had  been 
r™  'y  <='»Pia8,  was  summoned  before  the  re- 
£0  the  action  to  answer,  interrogatories  sur 
htt'^''l"'^>  '^"  ^P^*''"'  application  to 
e    fniT'  '^'."""b"^   tf>at,  in  View  of  the 

I  ir/Un".'!''!''''^''''*'  ''''Parture  from  the 
fwy,  he  might  be  permitted  to  answer  in- 
^Saiories  before  tlie*^dav  stated  in  the  «un'. 
tl«»7v' I!-'"''""","* ''0  g'v«"    would   avail. 

klfjl'Vu  1  '"'"'•ogatories  sur  fails  et 
mi  mm  beheld  good  against  a  plaintiff 


PROCEDURE.  loas- 

w!i^wi;oi:X':^[;;';,"r'v°'v"'-"-i- 

froin  hiina^to  prone       ''^T,lf-  "'"' '^^'' (""•■" ^"l 
be^ai  ;.n    "^''-^'f '^^  '^'^rfutsetar^irlrsL, 

;i:,'r;:;;:r%^'':5'f^"^^"i-^a"v  motion  ' 


aiK 
242, 


wa^asiUiicientLniplianceSrU     23S 

i;^i:'si:?^tii-^;:-£,-:--tB 

Lan46r^:c.^£r^-^-'""^<'^ 

LIU.    ISSIE  Joi.VKII. 

i^~S::,rttl!:^&r:ettld^^^T 
..e!ui!^Sup'a.^rr;:e'';n2i:i:j 

issue  upon  such  .lemurrerOy  the  usual  jo  „, 
T  82  '^  V.  Tre,M,y,  4  L.t,  R.  175.  S.^C       53" 
1182.  A  motion  to  set  aside  an   in.<,criDdo 
fi.r    bearing   on    the     merits  of  a  declma,orv 
exception  is  irregular,  there  being  no  a,   wer  '^ 
replication    tiled-Held,    that    tt.e    issue  T.aa 

Hll; y'rrrr'''  ,-'-^^--  repllcatL " 
Z  r.  V,  ^'*  C%«m;,ia2,t  and  St.  iMwrenrr 
^"{^^yr^^^^y^">y>  ^P-  C.  R.  480,  S.  C.  1855    * 

ii.^d.  Ihcio  can  be  but  one  issue  on  the 
merits  between  the  parties  plainti  i  'd  defen- 
dant, or  defendants  who  have  not  aov  .  d  in  tl  e ' 
defence,  and  issue  is  joined  on  the  filingof  a  i 
the  answers  to  all  the  pleading.-,  or  o  the  ex- 
piration  of  the  delay  for  tiling  the  same  C 
«'f  J.  ^^W  1:^  1^-  C.  R.  476.  S.  C   1863. 

1184.  1  he  issue  18  completed  by  declaration 
exceptions  and  answers   to  exceptions      f  the 
answers  to  the  exceptions  be  general.     Cochrane 
etal  V.  Bourne  et  al.,  13  L.  C.  J    168    sT 
1869;  148  C.  C  P  '  ^"   ^- 

1186.  Isaueisjoined  by  declaration,  exception 
TdtoTde  "mr  \9rr"!J-ie  de  MollZ 
S  C   1876  '  ^'  '  ^'^  ^'  ^'  "^^  ^'•'^> 

LV.  Motions. 


I    I 


nf  Vil^'«^''^'®  "?.''"  ^^^  ^^"'  K"'e  of  Practice 
ot  the  Superior  Court  requiring  option  of  trial 
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Ly  jury  to  kie  made  by  declaration,  pleas  oi 
■motion  within  (our  (iayn  iiftei-  in8ue  joined,  issue 
iiad  been  joined  on  tiie  twenty  lourtii  of  January, 
and  notice  of  motion  of  optiot>  liad  been  i^ivvu 
to  the  oppoHite  attorney  on  the  inenty-eiglilh  ci 
January,  and  motion  had  been  at  *  vihiigly  im.  !.;• 
on  the  seventeenth  of  February  fcil-'wing,  beij;; 
the  nearest  day  wlien  suoii  nioiion  could  l>e 
made — Ilelil.  that  the  party  moviii>;  had  pub- 
etaiitially  complied  with  the  rei)ni:!'ineiits  of 
the  said  Hule  of  Pratt  K.e.  Arcana  v.  The  Mont- 
real and  New  York  Railway  Company,  6 
L.  C, .].  HK,  8.  C.  R.  1351 ;  ;!oO  C.  C.  P. 

1188.  Oil  motions  for  peremption — Helil,  that 
eervictt  >r  n.otion  and  notice  of  motion  are 
«quival' iit  (i/  a  'lie.  Charlth<ds  \,  Bastien,  6 
L.  C.  J.  ;ii»;j,  S.  C.  i8fi2. 

118!>.  A  li.i-'i  )!i  iiuide  in  the  name  of  three 
attiiriieyH,  one  .'f  whom  i-  di-ceased,  will  be  re- 
je(^led  on  tin'  ^rcjind  that  ."uch  motion  mijrhl  be 
enadu  11'  the  i.ime  of  the  two  surviving  attorneys 
without  Mibhtitutioii.  JJeBiaiijeii  v.  Jtodriyue, 
7  L.  C.  .1.  4:\  S.  C.  lati'J.  ii  Tenill  v.  Ualdane, 
15  L.  C.  J.  215,8.  (;.  IKTI 

1190.  A  motion  luiaii..e  iurjaits  el  articles 
to  be  served  iifwn  plaintifl^'s  wife  is  not  a  motion 
of  course,  and  such  motion  must  assign  special 
grounds  in  support  thereof.  Jaiiiienon  et  al-  v. 
MoKmll  ctal,  G  L.  C.  R.  4,'iO  ;  l&Sti. 

1191.  Wiiere  the  plaintitl's  had  tiled  an  answer 
by  way  of  estojiijel  to  the  defendant's  exception 
to  the  form — Ilild,  that  the  merits  uf  snch  es- 
toppel could  not  be  heard  upon  motion  to  reject. 
The  Beacon  Fire  and  Life  Ansiirance  Company 
of  London  v.  Whiiddon,  1  L.  C.J.  17S,  S.  C. 
1857. 

1192.  A  question  of  jurisdiction  cannot  be 
tried  upon  niotiun,  Elwes  v.  Francisco,  1  L.C.J. 
188,  S.  C.  1.S57. 

llDli.  Motion  for  leave  to  e.xamine  witiies.'^eK 
alxnit  to  leave  the  province  are  exempt  from  the 
provisions  of  the  Rule  of  Practice  which  declares 
that  in  the  coiiipiilation  of  time,  no  Sunday  or 
binding  i'.oliday  shall  be  rccltoned,  and  a  notice 
of  such  motion  served  on  Satunhiy  ia  sufficient 
for  the  presentation  of  such  motion  on  the  fol- 
lowing Monday.  Byrne  et  al.  v.  Fitzsimmons 
&  Fisher,  10  L.  C.  R.  383,  S.  C  18GU. 

119-J.  Where  one  motion  was  made  to  set  aside 
a  judgment  granteil  by  tlie  protlionotary  in 
vacation,  and  another  in  the  same  case  at  the 
feame  time  to  quash  the  attachment  on  whicii 
judgment  was  granted — Held,  that  the  second 
motion  would  be  received  and  tiled,  pending  the 
^elib6r4  \x[ton  the  fir«*  so  as  to  be  proceeded  witli 
as  sixjn  as  the  hrsl  ■  ,  disposed  of.  Beaufield 
et  al.  V.  Wheeler,  C.  '  .  C .  J.  44,  S.  C.  1860. 

1195.  Un  a  not  ■  'i  the  alternative  form, 
either  to  set  aside  the  verdict  ol  the  jury  and 
dismiss  the  action,  or  to  grant  a  new  tr\a,\— Held, 
that  as  motions  ol  that  kind  had  been  sanctioned 
both  by  the  Superior  Court  and  Court  of  Appeal 
that  it  was  regular.  Uigginsou  v.  Lyman  et  al., 
4  L.  C.  J.  34G,  1800. 

1190.  Where  a  iiarty  is  required  to  proceed  by 
jjiotion,  a  notice  of  motion  is  equivalent  to  mov- 
ing the  court,  although  such  notice  of  motion 
be  given  on  a  day  u|X)n  which  the  court  is  in 
fioe..=.inn  .and  during'  the  term,  and  .".sich  notice 
of  motion  has  the  etlect  of  a  rule  nisi.  Secretan 
V.  Foote  et  al.,  11  L.  C,  R.497,  S.  C.  1861. 

U97.  A  aotice  of  motion  for  security  for  coats 


is  in  time,  thoup'h  't   ha-s  been  ,:i»e;i  an.. 

four  diiys  from  the  appeiirancu  ol  the  il^'f, ;,: 

;  if  the  iiiotion  be    mnde  on   t)ie   fir>t  di    " 

j  next    ter.i,.       Fen  /    v.    St    LnwrtHr,:  Qra 

1  Elevntinq  ami  Floating  and  Stord'ii;  Ojiiin.n, 

L.  C.  J.'252,  S.  C.  1801.  ' 

1198.  A  plaintiff  cannot  by  motion  afi,   [.m 
issue  of  a  writ  of  saisit  arret  a?k  tiim  :iie  ^ 
nisliee     («    oriV  ed    to  pay  over   tL> 
ii'iMchel  in  d 'duclion  of  his  claim 


av  ul  ii>] 


:uii.j!iaj 

(iefendi-iit.     Fehrnyer   v.    I'otriir  A  />, 
L.  C.  J.  14,  S    C.  1863. 

1199.  A  motion  to  r'viect  an  anioiiiai,, ,,  j 
facts  nii;>t  be  tukeri  at  thi'  enquete.  hit  ftjl 
Bank  v.  Holland  et  al.,  14  L.  C  K  M  S  ( 
1003. 

1200.  The  delay  required  tor  the  service  of  I 
motion  is  at  least  one  clear  juriilical  ilav  aiil 
consequently,  a  notice  of  inotiuii  givfii  oii'Saial 
day  to  be  p:;'  oiited  on  the  followiiji;  MmiJat  f 
insulficient.  Boucher  v.  Bertrand.  J  H  L  ''« 
C.  C.  1869.  ■       ' 

1201.  Where  the  plaintiff  made  a  \mm\ 
reject  an  ex';eption  to  the  lurin  as  iiut  i\i 
within  the  pro j.-er  delays,  and  afifrHanls al 
swered  the  exci-ntion  ia  law  without  resett 
of  the  motion —  leld,  that  the  answer  ivasl 
waiver  and  desist::.;ienl  of  the  nioiiun.  (Wd 
elal.  v.  CauchoH  et  al,  14  L.  C  J.  2;'' (' I 
1869. 

1202.  On  an   inscrijition  for  heariii;!  o;,  i 
merits  of  a  certiorari  a  niotio'i  to  i^m\  lU 
conviction    is  unnecessary.        Whiti-htivl  (J 
it  Brunei,  14  L.  C.  J.  207,  S.  C.  1870;  12315 
C.  P. 

1203.  A  motion  for  a  rule  to  compel  a  ^Jiial 
dian  of  things  to  produce  tliein  is  uutaiiiMif 
of  course,  but  must  be  made  witii  the  iisJ 
delays  and  aftei  service  upon  tlie  jrimrJiainil 
en  cause.  Lebceuf  v.  Flouffe  k  l)mmim\ 
R.  L.  604,  S.  C  1872 ;  590  0.  C.  P. 

1204.  A  motion  for  a  jury  trial  caiiiioi  j 
granted  until  after  the  issues  are  perfecMl 
Hart  et  al  v.  The  Northern  Luitmiue  (■;] 
puny,  18  L.  C.  J.  189,  S.  C.  1873;  3Jtl  C.C.| 

1205.  A  motion  to   be  allowed  to  pie*! 
only  be  granted  upon  production  of  a  plea  a 
the  motion.     Sheffer  et  ux.  v,  Faukux,oR.l 
351,  S.C.  1873. 

1200.  A  defendant  wlio  has  been  forecio 
from  pleading  wi.'iin  the  ordinary  ilelavs.iy 
who  moves  to  '     r.'ieved  from  such  foreck-iij 
must  produce  nicli  motion  an  attiili 

support  there  i    also  his  plea  niiicli  j 

wi.shes  to  tile      ■   ir(j::il  v.  DumviKhd,iR.i 
389,        •    1»' 

1207.  ".    .   >      1  to  revise  a  ruling  at  eDiiii| 
cannot  .  .  .i..iut '.  <cept  at  the  tinal  hearing.! 
by  the  ;  u     in;  in  question,  the  evidence  olijecl 
to  was  i.'-*i;iu«^il.    Monsseati  v.  Ficard d d,\ 
L.  C.  J.  .'.T,  S    C.  1873. 

1208.  A  J.I. -■(','  iiider  the  lOStli  Bulel 
Procedure  of  I  .:•  '•'.perior  Court,  to  declare  If 
grjundsofir.  >  ■a>ion  inadniie8able,\villD0l| 
allowed.  M  ■•':.'  f.  Barthe  &  Barthe,il\ 
304,  S.C,  1874. 

1209.  Amotion  for  security  for  costs,  maj 
accordii  g  to  the  G2nd  Rule  of  Practiceoff 
Sunerio!  Court,  must  be  served  iinon  tliepwl 
within  the  four  days  from  the  rettuii  "oi  i" 
writ.  Lynch  v.  Guimondi  6  S.  L.  113,  S. 
1870. 


thou,irii  t  han  been  ,;i»e;i  m],. 
Tom  liie  jippeiirHiice  ol  the  i|«f, ;, 
on  bo   riia'le  on  tlie   fir-t  (lav  J| 

Fen  /  V.  St  Luwrauy  (;,„j 
an<J  Floating  and  Utiirwj,:  O.mmn  I 
52,  S.  C.  18G1.  '    ' " 

plaintiff  cupnot  by  motion  afi„.  ,;, 
writ  of  Hiiisit  arret  \\>.\:  U)^;  .j,^'    ' 

orival    to  pay  out   tl,..  ;.|||,„|j 
1  (i'tluolion  of  Ills  ohiirii  .ii:,.:!,-!  |J 

Fehrityer   v.    Poiriv  ii  /;.,„• 
,  S    U.  1863. 

motion  to   ."eject  an  aniciiiai, 
b("  taken  at  the  enqneto.    'Iht  ikii 
tolland  et  ah,  14  L.  C.  H,  M.Sl 

lie  lielay  required  for  the  .-erviceofl 
at  least  one  clear  jiu-jilical  dav,  anJ 
tly ,  a  notice  of  inoliuii  ^nviMi  oii'Saial 
pn\onte,l  on  tlie  fullowmj;  MunJavt 
I.     Bmuher  v.  licrtrund.  o  K,  L,  jjl 

here  tlie  plaintiff  made  a  mum  \ 
ex'-t'ption  to  the  I'urm  a<  m  g|J 
;  pr(;[,er  delays,  and  aftcTuanl^  al 
e  exci-ptiori  in  law  witlimu  rtierf 
ition—'lekl,  that  tlie  aiis»er  n\ 
1  desisti:/,ien(  of  the  niotiuii.  0^1^ 
lauchon  et  ai,  M  L.  C.  J,  242,  (' 

n   an   inscription  for  hearing  o!,  ti 

,  certiorari  a  niotio'i  tu  i|imiii  tJ 

is  unnecetisarv.        Whilrlmi  tti 

14  L.C.J.  2U7,  S.  C.  I870i  1231  ( 

motion  for  a  rule  to  compel  anal 
I'gs  to  pralnce  them  is  iiut  a  iiiotij 
but  must  be  nuide  with  \\k  iiin 
after  service  upon  the  jruurJiau  i 
Lebmif  V.  riuuD'e  ^  l)iamm\i\ 
S.  C.  l872iu'J0  0.C.  P. 

motion  for  a  jury  trial  cannot  | 
ritil  after  the  issues  are  perfect! 
d  V.  The  Northern  Inmrmn 
,.  C.J.  lay,  S.  C.  1873;  3o0  c.ci 
motion  to  be  alloweij  to  pleaii  w| 
mted  upon  production  of  a  pleaii 
.  Sheffer  d  ux.  v.  Fauleia,JR.l 
1873. 

defendant  who  has  been  forecloJ 
ing  wi.'iiuthe  ordinary  deiavs,! 
i  to  '     r.'ieved  from  such  foreclojiil 
uce  'ucli  motion  an  artiilaiii 

lere  i   also  his  plea  wliicli] 

lie  '  irtiil  V.  Duiiwiichel,iR. 
IP- 

uii.ii  I  to  revise  a  ruling  at  eiKinl 
nnut  :-<cept  at  the  tinal  hearing,  wtf 

}ir,  in  question,  the  evidence  ol)jn:i 
.•iii:'.il.  Moitsseaii  v.  Fiawhtd, 
,  y    C.  1873. 

uio.'i<!  inder  the  lOStli  Rule 
of  t  ■  :■  '■ ,.  perior  Court,  to  declare 
ii.  '  'a, ion  inadniissable,willnoi 
M  ■'■■  /.Barthe&Burthe,oK 
1874. 

motion  for  security  for  coJis,  mij 
;o  the  62nd  Rule  of  Practice  rf' 
Qurt  must  be  served  upon  tliepanl 

four  days  from  the  relurn  o:  r 
cA  V.  GuimoHd,  6  S.  L.  113,  S. 
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"'  ''""   "I"-"'  goods   to    be 


i'n|)ortt 
of  II 

event  (,(  i| 
took  pliiet 
then  u 


"•'  "'  ">e  let'islature 


!  10.  Where  a  party  has  fixe<i  a  day  for  a  pro- 
Icmling,  which  afterwards  turns  out  if,  be  a  .Ln- 
|„r;dica  day,  he  cannot  avail  hwuMdCof  urt    2 

LVII.  N'OTIOE. 

121 1.  %  Omwsantfor  Pay  tie.,  to  Dedare  ~ 
■Tie court  will  not  ortJer  that  the  nartier    ,  .l 
|„to  the  period  to  be  fixed,  whetE^r      .' 2: ut  I 
Ircon test  the  opposition  of  an  opposant;  u   less 
|«,celiave  been  given  tohim  of  tl  e  appl  ,"    ^n 
Itofc;/   <fe    Shevperd    &    I'^loquin    e    at     v^ 
|lC.J.3()H,  S.  C.  186!);  586  CCP  ' 

1  1212,  Delm/  on— A  notice  on  a  iwiiVlr.,,  tr>  i 
Ud  Iron,  custody  under  a  oaji!^  '   °   ."^i'^ 
>wday  between  four  and  five  o'clock  in  the 
fctonoon    or  presentation  ,  on    Monday  a       o 
Idock  m  the  forenoon  was  held  to  be  snffic  ent 

fr."i?f2.       ■  '■  ^"'■"'w  6  L.  cj^ml 

[1213  In  Official  Gazette.~In  actions  for  ser.ar- 

>n  rotn  M  and  board,  notice  in  the  0//Mal  I      1 22-,    'a  ' ',  ^- ,"•  ' '■""'• 
■tef^e  18  unnecessary,  notwithstftn.li,.,.  I       •    '^'^•'-  ^H''  "here  <n,'l,    n-..;      i 

itton  entaiKs  separation  of  pronewv  '  ^/  '/"''    ?,""''  " ''^ ''"■  tl'e^o,        rT       ''^f  T  ^'^^ 

I  1214.  lu  Ihnr„t  /T.-.^o^r.    _'  '''*  '- '  ^-  -P-    'Piently  i(  l„,  i,„„  „   . '. ,"  S'>od  faith,  and  conae- 


CUJ), 


pllhlii:    ,  Hi,.,.,.    j,j 

I'^l'officer'hasaHHl'w'  "    ';'-''l""'"' only 
;''";-i"<'on  o(  his  d,;,;  ''';1'.'' "r^  'aithmthe 

^^^,•.;'■-"7,y.  i{.  i«(i',; 


-   •  ■•.  s->"<  laun  III  the 
larauds-.  Que.md,  10 


in   fhi 


Company  &  Dufresne,  1 

6.0.1869;  240C.C.  P.  ' 

'  m.  Of  Action.~In  an   action  a-ain«t  the 
eetor  of  customs  to  recover  ba^k  eo,  "u.|,, 
l«t.paidtohin.-/^.W,,h;u      :',    '     ! 
Jloaiiiun.h's  notice  of  action.  GruutZZ 

.P«m'«/,2Kev.deLeg.  670,K.Jli8]o;22 

fe  II"' ",'  '"'^'"""''  '^'^"■o"  of  the  same  kind  '  fHlse 
l-tttf,  (liat  he  wi.s  not  entidp.)  t..  i^'nn  ,  iai.se 

»«.,«ow„,.'s:K,i:,i'.rS:;|;;.;J;,,,, 

tl'Ji"  ''"'";"°'  °^  '°^'^^  a" J  <i itches  is  a    -""-''  "''' 
!21^.  In  an  action  for  tresm^iq  fr.,.  .«oi  • 

l"«Ti!  S'""'  *  •"■««'"'"«.« 

MoUtice  ol  action  under  14  &  15  Vic^^cao  i 

\ni\  w\  '  ^^  ^-  ^-  P. 

KS;::'b:;s:;°i;t!!^T^,'^';^"- 

kl'  iiIm  iKo,  1   .'""(?"■■     ■'•''^''(i  on  the  (  efen- 
^1-atmei,,  ,i  U  C.  o,  10  >,  ,S    f    iu.mi 


liett'-rnwovth  <fc 


r    Ivi.    I    I     I  "'""'■^ivort/i  & 


re- 
caj). 

'io"  'i-e  pia^;/;:;;";:;;^;;:' ^^''"^''-"""'■'i  tomelJ^ 

i'iii,ri.-oned-y/,    /,.■'"•'■  "'i''^  "'■'•««'e,i  and 
''Vourti;el,^fc:,;;;-;^tl-J'''J«.nent::^ 
-'"f;e  action  uiH^i^'™  "-"lie 
Jfon,//,,  10  L   (■    -        "I-   I'l. 
i  >'ii(j . 

'"'.iicets^iilr';;.;;-:''''"-'- specified 

''".v    on   wh.eh  tl le    l,'.    1     "•■  '"'7'-''^  '^^  l>e 
,  1,   ^  V"^  ''""  "^■'^wsitv  of  the 

,'''i«-»>priso:,;M:;;::;:''^''™-r'''^''-'^"j 

1228    A  r,'l      ":'■"'''''■=' '•■'^"Stable.     lb. 

''-4i^n;nunr:;:ieS;:;^v''^^^^''^'-°^ 
■Jam;  est:::j'tuiSr\V'>^r- '^ 


V  r/.^  n  :■        .  ^'''^  'J'  Procedure.    /?/«/» 

ua'/'i's;'?'? ",;  fs'* " " '"  '■'»■*" 


I  I  I 


:^ ,  . 


I« 
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lOI: 


month  rcfcrrcil  to  by  art.  22  of  tlie  Code  of  Pro- 
cedure is  iiol  iiecesMiirv.  J>inn  &  The  Corpo- 
ration of  thf  I'nrish  of  St.  Josiph,  17  L.  ('.  J. 
19;^,  Q.H.  iST.i 

12,^4.  A  pulilic  otticer  i."  not  entitled  to  the 
notice  nientioneci  in  art.  22  of  the  Coi\c  of  I'ro- 
ceiliire  when  .-iied  fur  ilaiim;:es  on  account  of  liinl 
faitli.  Ferliiiiil  el  rir.  v.  Littoiir,  G  K  L.  77,  8.  C. 
1874. 

12(5.  [n  an  action  in  separation  from  lied  and 
board,  it  is  not  necesnary  to  ^ivc  notice  in  the 
(ijfiiiul  (lazcllf  or  in  an.v  pulilic  juniiial-',  not- 
>vitlistandiMLr  unch  aetinn  entails  «epariuioii  of 
propertv.  Lvrlerc  v.  Lord,  4  H.  J/.  ii'M  ,  S.  C. 
1873  ;  if.sO  ttseii-  C.  C.  1'. 

12.'i().  The  notice  nieiitioned  in  art.  22  of  the 
Code  of  Procedure  is  not  reipiired  in  an  action  en 
garaulic  ajrainst  a  corporation,  liy  thepurcdiaser 
of  land  sold  for  ta.xe.^,  on  account  of  errors  and 
illegalities  tiy  the  secretary-treasurer,  even 
though  danuijr's  lie  asked  for.  Hiirltci/  v.  lioon 
&  Armstronq  &  Tlie  t'orjioriilion  of  /lie  County 
ofHeouce,  19  L.  C  J.  U),  S.  C  K.  1874. 

1237.  Where  a  nninicipal  corporation  was  sued 
in  demolition  of  a  biiilj.'e  wliich  it  had  con- 
utructed  to  the  prejuiiice  of  the  plaintiti;  and  tor 
damages  resulting  therefrom  —  Held,  that  it  wa.s 
not  entitled  to  the  nionlh's  ni'tice  reipiired  hv  art. 
22  of  the  Cole  of  Procedure.  Hell  v.  The  Cor- 
poration of  Quebec,  2  Q.  I..  R.  .305,  S.  C.  187(1. 

1238.  Of  Exceptions.— lu  cases  in  tht  Circuit 
Court  under  $<iOi  copies  of  preliminary  exceptions 
must  be  served  on  the  plaintiti's  attorney.  Limlier 
V.  Parsons,  17  L.  C.  J.  I'JO,  C.  C.  1873. 

1239.  Of  Inscription. — At  least  eight  days' 
notice  must  he  given  of  an  inscription  for  en- 
quete  i%nd  liearing  at  the  same  time.  Trenitdni/ 
T.  DubreuU,  17  L.  C.  J.  75,  S.  C.  1873;  23'5 
C.C  P. 

1240.  Of  Intervention. — .\  petitioner  for  inter- 
vention must  give  notice  of  his  petition  to  all 
the  parties  in  tlie  case,  as  well  those  who  have 
appeared  as  those  who  have  made  default, 
and  the  reasons  of  intervention  mu^'t  be  served 
both  upon  the  plaintitf  and  the  defendant.  Fra- 
aer  v.  PouUotkLaeoie,  3R.  L.  446,  S.  C.  1871 ; 
157  C.  C.  P. 

1241.  Of  Rule  for  Contrainte  par  Corps. — 
On  an  appeal  from' a  judgment  ordering  a  rule  for 
contrainte  par  corps  against  a  defendant,  who 
has  become  voluntary  guardian  of  the  things 
seized,  notice  of  such  rule  to  the  defendant  is  not 
required  by  the  Rule.s  of  Practice.    Brooks  & 

Whitney, 'I  L.  C.  J.  279, 1.  B.  1860  ;  781  C.  C.  P. 

1242.  Of  Rulefor  Folle  Enchire. — No  motion 
for  an  order  to  sell  real  property  at  the  folle 
enchire  of  tlie  adjudicataire  can  be  granted,  un- 
less notice  of  the  motion  has  been  given  to  the 
adjudicataire.  Baker  &  Young  et  al  &  divers, 
P.  R.  22,  K.  B.  1810. 

1243.  Of  Secwily  in  Appeal. — A  second  no- 
tice of  security  in  eppeal  is  a  waiver  of  one  pre- 
viously given  for  a  previous  day.  Sullioan  & 
Smith,  2  L.C.J.  160,  Q.B.  1858. 

1244.  And  where  the  respondents  served  a 
notice  on  tlie  appellants,  that  they  would  p\i*  in 
security  for  appeal  to  the  Privy  Council  on  the 
18th  of  August  in  the  Judge's  "Chambers  in  the 
Court  house,  and  security  was  not  put  in  on  that 
day,  but  notice  given  later,  on  the  Saturday, 
that  security  would  be  entered  in  Chambers  on 
Monday,  on  which  day  security  was  put  in, 


not  in  Chambers  but  in  the  judge's  hounc,niie,i|| 
the  parties  signing  the  bond  in  the  turouulm  inl'if 
till  iither  in  the  alternoon — Ilelil,  uii  iivitmnJ 
set  aside  the  bond  for  irregularity  m,,!  wiuu  ,'}| 
sudicient  ncitice,  that  the  bund  inii^'t  riMiiiiiu;  Ca 
allowing  the  parties  moving' n»  niaki'simh  J|J. 
tion  to  the  sutficiency  of  the  seciiriiv  hmih-»| 
might  legally  have  made  when  such"  *ciirii,| 
wa«  put  in.  all  et  al.  it  The  Jinirau  Firr  .^.X 
Life  Insurance  Company,  10  L,  (J.  1{  4ij'  y  {jl 
,1860.  "'^    ■* 

1245.  Of  IVi  thdrawal  of  Moneys— .\{]  iiii|.rie,J 
ing  party  who  claims  payment  l,y  the  iirutliMn.i. 
lary  of  a  sum  of  money,  under  a'jii  l^-miMit  mln, 
favor,  is  bound  to  give  notice  to  lill  llicpiirliciof 
the  record  of  his  application  totlifcijiinlurMitiJ 
moneys.    Gillespie  et  ul.  v.  Spnii/i/  rt  ai  i  lli,if 
chinson  et  al.  &  Mai t land  et  at.  it,' (Junluu  ehiii 
6  L.  C.  .1.  25,  S.  C.  R.  1855. 

1246.  On  Application  for  .l/o)i('//,«,_Wlierea 
plication  was  made  to' the  SiipiTior  Coiirl  fu4 
payment  of  moneys  claiineil  by  piirties  intlieca-ej 
notice  must  be  given  tu  the"utlier  tiarlips  iiueJ 
ested  of  tlie  ju(lgiiient  or  oiMcr  iiriiiiuiinccriij 
the  case.  Morin  et  al.  6c  Monk,  S  L.  (.'.  J. 35k 
Q.  B.  1862.  '■ 

1217.  To  Produce  Papers,  itr.— Where  the! 
plaintiti' brought  action  to  set  aside  a  devh^ 
traii-fer  obtained  from  her  by  triiiii|,aiiiltili 
an  e.\hibitacopy  of  the  transfer  piipcr,wrtilir.|io| 
be  such  and  to  be  e.xact  by  the  lawyer  wliH.|rfiiJ 
the  original,  anil  also  brougla  iip'iliu  linvviTatl 
empiHe  to  prove  that  thee.xliihit  \vasalrufoj|i^ 
—Held,  that  the  English  rules  of  evi'leiice  reJ 
qciring  notice  lo  pn«liiie  hail  not  tlie  lorceul 
law  in  Lower  Canada,  and  that  the  lolluivinj 
articles  of  fact  s'lbmitted  to  the  ilefemlaiit  hy 
plaintiff,  v^z.  "  Is  it  not  a  fact  tliiil  the  uriiiiiall 
"  paper-w.iting,  sale  and  assignnient  whiciiii-ef 
"forth  in  the  plaintitfs  declaration  'v.  iiuiiaiil 
"has  been,  since  the  e.xeciitiun  tiiereol',  i 
"defendant's  po.ssession,  and  that  llie  paperJ 
"writing  filed  by  the  plaintiti's  as  their  e.yliiiil 
"No.  12,  is  a  true  and  exact  copy  tliereol," werj 
a  sufficient  notice  to  defendant  that  pliiiiitilli 
would  produce  a  copy  of  the  said  pHper-wntinl 
at  enquete,  and  then  prove  it  to  lie  true,  aiidaij? 
a  sutticient  notice  to  the  defeiiilaiit  toproJucJ 
the  original  thereof  if  he  thought  lit.  mrrm\ 
et  ux.  &  Taylor,  9  L.  C.  J.  253,  Q.  B.  im-, 
C.C.  P. 


LIX.  Of  toe  Ordinanck  of  1667. 

1248.  The  procedure  prescribed  bytlieOrJiiil 
ance  of  1667  is  still  in  force  with  regard  tT 
actions  en  complainte,  by  a  proprietor  who  ii 
troubled  in  his  possession  or  by  the  coiKslruoj 
tion  of  works  in  fraud  of  his  rights,  Imt  thl 
Ordinance  has  only  in  view  a  final  juilgiiien| 
and  not  a  provisional  remedy,  (iirnri 
Belanger  et  al.,  17  L.  C.  .J.  36,  S.C.  ls";i. 

LXI.  Option  for  Proof  and  He.iri.vc. 

1249.  The  option  of  a  party  that  the  ca.. 
should  be  inscribed  for  proof  and  lie.iringii 
terms  of  article  243  of  the  Code  of  Procedure  | 
sufficiently  made  by  service  uii  ihfi  oppo-'jl 
party  of  an  inscription  of  the  cause  upon  thf 
role  de  droit  for  enquete  aud  hearing  on  th* 


oci:durr. 

I  but  in  tliejuclgt'"Mliou,p,o„|.,i|i 
iiK  the  bond  in  tlic  luromj,,,,  ,„^ 
iittcrnoon— //e/'/,  on  iivitig,,,^ 
nil  for  irreguliiniv  iiimI  wiuu  ,il 
that  the  Lioiiilnni>t  rfiniui,.  |„J 
tieH  moving' lu  riiak(..siioiiufe.| 
iciency  of  the  wcuriiv  hmiikJ 
ive  miule    when  Niieli'  .iTiiriiJ 

.'umpany,  10  L.  (J.  K.  lu;;,  i^ljj 

hawal ofMoiuys.-Xn  iiiii.rtt,,^ 
mm.-'  payinenl  liv  llie  |miili.in„ 
money,  nmieraju  liiineiit  iulu 
>give  notice  to  all  iliepanif.i* 
iipplication  totliecoiii'il.irMiiiJ 
ie  et  ul.  V.  .Sy/m,/;/,/;,/,^. //„,! 
Maitland  ft  at.  ii.  (inrilnii  ft  ul  i 
C.  K.  1855. 

•catiuiijor  J/oH('//,v.— Wherea 
iiile  to  the  Siipeniir  Coiin  foJ 
^Mchiinieil  hy  parties  iiitheca-J 
;iven  to  the  utljer  [lartips  imerj 
i;ineni  or  onliT  priMiuimouli 
et  al.  ic.  Monk,  «  L,  C.  J.  55,1 

hn-e  Papers,  .tr.— Where  ihd 
action  to  set  asuje  a  'ienlj 
from  lier  by  rraini.iiiiiliili'iUj 
of  the  tran-^fer  piipiT.cerlilii'.l; 
?  exact  by  tlie  lawyer  wlimlreiil 
ai.io  bron},'lil  np  the  iinvvwal 
;hat  theexliiliit  ua,-Jutriii-C')|i)f 
English  rnles  ul'  evi'ioiioo  reJ 
)  pr(«liiie  liaii  nut  the  InroeJ 
uiaija,  ami  thai  tlie  lulluiviiij 
bniitted  to  theilffeiidaiilhy  IM 
s  it  not  a  tact  that  tlie  uniiiiaij 
ale  and  assij^Tnnent  wiiichbseJ 
■  intitrs  deciaratiiiri  ii  iiuivaiiJ 
•  the  execntion  tiiereof,  in  llii 
*esnion,    and  tliat  tlie  paperl 

the  plaintills  as  (iieir  exli" 
?  ami  exact  copy  tliereol,"  weri 
:e  to  defendant  that  phiiiitilfl 
copy  of  the  said  paper-wriliii/ 
len  prove  it  (o  lie  true,  iiiiJali| 
e  to  the  defeiidaiit  to  proiiuci 
3f  if  he  tliouglit  lit.  HerrimA 
\  L.  C.  J.20:i,  Q.  B.  18«;M 


(bdinanck  ok  1667. 

edure  prescribed  by  theOrJial 
ftill  in  force  with  reiiardlil 
ainte,  by  a  proprietor  who  ii 
Kjssession  or  by  the  coiislraoT 
I  fraud  of  his  "rights-,  hiii  lliJ 
nly  in  view  a  final  jiiiigineal 
isional  remedy.  Qirnd 
1  L.  C.  .J.3G,  S.C.  l3i;i. 

OR  Proof  axd  Hearing. 

m  of  a  party  that  the  cai 
led  for  proof  and  hearing  ii 
13  of  the  Code  of  Procedure  if 
by  service  on  the  opposll 
iption  of  the  cause  upon  thl 
euquete  and  hearing  on  tnl 
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1,0  allaehment  before  jml.'n  e      "''''"'a'!""  of 

meplKinn,  the  torn.  VhIfC; ';;,,;; '';'^''   !'" 

tolai,t,aiidsub,se,,uer,tlva  ,,;,  ■    . '" 

J.-.t.he  validity  ol\h,.,';.i.,,. :';;'"■"- 'il"' 

puddlnr.lie  contestation       ;.  It''  ;''.'^'''.'''•• 

l-ftW,  (hat  (he  enqn,-.te  on    the    ,,   i^  ''"I'" 

Jh,r,m.m.d  with  independ en    of^       ""    'I''^'" 

Jm„  oiMhe  exception  ,[,, he     ,       %':TT 

lle^ranted  upon  a  petition  for  a  rk  f T  T>' ' 
■wpii.-i  111  a  ease  in  which  thp,l,(,.V  ''.a'^'Hs  I 
Led  in  gaol  under  J^  S'^e^'"^T  ""''■  ^ 
[ddrxp.,  Ill  L.  C.  J.  lO,),  (J    Ii  Th'72  ^'""'l"'"  '    " 

1252.  For  Improbaiion.—  V/ herp  n  ',)„ 
iHuceii  1,1  a  ca«e  before  ex,  er[!  w        '!,"""' 
|.H..Ise-  IfeU,  that  i,  lu^'l      ,:;£r'' 


ttH.llJ';^,,';;*;;"C.io,i  of  plea.  ,o  the  merits., 

;;-v;io,h^;-/^,;;-;;;-i.sin,,,,,,i^,,,,.,^ 

!    •     ''I'-'Jidy  been  /il,„       ,         ''"""^-V  •^v-pfion 
,    ''''K  iviihont  fee   if  t   „  f       "^  received  i,v  thn 

''-•'Hndof^;  ,X''w:h^' ■''"''-'''  fo^; 

■l^cordon  nmtio,   of'i,,"    '« '•".ii-'Hed  .h.n,  the 


rpcord  on  niotio,  of  ,1,,".     *  '■"•'^■'■'""'  ''•"■i 
/^;.r.A.rv.   Z^,,,;,;;.;    '■    ''^;-jt.|rtothate, 

^''•"'"••d  when  the  ',    .'',"! I !■"  '"''■"''  ''■'^' 


Iv  b( 


;';7  MO,  atii'.e/, ;?,'';';; -''''l.-fexeiianj 
«"^''  »/!--nch    »:'-''     'In'ri'""'^'''^'" 


ii,L,  i:.j..)i,  s.  t.;.  i«73.  ••  •'■■•iKi.i  ■••■^   iioi  anixeil  then- 

■wrranfu  IS  not  null  by  reason  n    .,"/""      rn    '''•'"'  ">"-''    a-    i- 

ii'laiiip.  and  the  judge  to  wh,),,.;'  "'"■''"'-•■.?/,'*' *-"''"o' Procedure    /.    •//-■   ■"^"^"'  H., 

IwlM,.    /!„rcau    y.  .V,.,v,  jW     f  ^     "■  '"^      .  vm- 
H<0,S.C.  I87.T  ""'    '^'  ^""««,  .'■.  I      '-^IV.    IU;o,.i.;.N,N„   „K  (' 

I  lai.  The  petition  for  a  writ  of  n,,.  „• ,         J  '''''■  '  '  ■*"'^"''  '^"'•^■^^ 

;SS:^^S=:L=-r^i.'-^.w.^ 


r™  turnpiiiin.s    ot   tlie     return      r 


FMns.  Act  1875,, sec.  18. 


Ni'fJbyatliirl  party 

P?>;MeOyw«.-Thenri.o,     .)       ■      ,         K'''^'/""."re/a/ '^5  ]  ""n  " '^^'-"'""t-     To,-n,n,r 
Wguilivoflarceny,  a  K^  n     '"^^■'"g  '  ^e«        I2(ii>.  .\  sneci'il  re  r'  •^•-  '^''  ''*■  ^-  ''^W- 
;<'''»?lforlili,Vetin//i'' ''■'!"'''*  '»l'""  '1  ■  pern, 's,,    '^''5»''''''  "^"'inii.sible  with 


r^^'te  Goven.r      1    '"'','""  "■''"''■"'•in 


t-   pondewhnn.     TaZ     '    1  ''.V  r"Oce.s.H  ,„/ ,.„. 

•^04,  K.  Ji.  J811      *    '•  ^"■■^'-"'■>  3  J{ey.  ,/     1,^..,, 
LI,  = 


<i  " 


mii 
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1271  In  an  m  lion  on  ft  promisBory  noto 
Mains-I  CO- part '1  I'M,  whtre  one  of  the  delendantH 
U»wl  iluriiijj;  the  [jendency  of  the  fn'it— Held,  that 
»H  the  cttHt  wiiM  en  (tat  d'ftre  jua6e  that  a 
TCuHsi:  d'instauit  wu»  unneccBt^ary.  Bmvv  et  al. 
t  Shepdone  et  al.,  2  L.  C.  J.  122,  S.  C.  ;  < ' ' 
ii  C  P 

12  '2.  Where  the  plaintiffs  liavin)i  liei-n  incor- 
poralcii  during  the  pendency  of  tlie  i-uit  i)eti- 
uoiied  u.  be  alTowed  to  iak>  up  tlie  inHiance  an 
nuch  corporation— //eW>  that  as  by  iheir  act 
of  Hicor^Kjration  all  the  property,  rights  ar)d 
nctlviiM  belonging  to  Iheni  aw  a  joint  stock  coiii- 
uain  should  be  transferred  to  the  Kicbebeii 
fc'owiniiiv.  aw  the  plaintitls  were  ftyied  alter 
ii, corporation,  tliat  tliev  were  entitled  to  the 
j[.raver  ol  their  petilum,  which  was  granted 
«-.),">rdmjily.  Faritmult  v.  t>L  Louweial.  .Vi  Uie 
J>.VV//ti»  tompany,  3  L.  C.  J  51,  S.C.  IrtOci; 
•«J7  C.  C.  P.  ,    ,      , 

127;!.  VVhire  tiie  petitioner  prayed  to  be 
»llu*e»l  <u  appear  and  take  up  the  instance  in 
v.lace  of  a  party  deceased— //eiu',  tiiat  in  the 
lir^t  Ptatie  be  could  be  allowed  onl'  to  a|  ^lear 
iiwl  tile  hi«  petition.  Gillespie  el  ai  v.  Sprayg 
ii,  Mitnn  et  m 
.«y.  C.  C.  P. 


r"tf«»«'e7«i!,"  GL",'  ('.  7.'  1  iT  kc.  If  01  ;  'ii'Sd 

a.  C.  C.  p. 

1274.  And  !«td,  alBO,  in  the  same  case  that 
ikfler  u  tiiirtl  ji  d^'uieut  in  a  cause,  in  which  there 
:»re  ^-veral  iiileivcning  pariies,  as-  well  as  the 
jjlaiiitilf  and  defendant,  a  motion  by  partieH  re- 
\»w»»nling  theiuselvea  to  lie  the  univeri-al  lega- 
lefsolone  of  the  intervening  parties  deceaHed, 
to  be  allowed  to  Uke  up  the  instance  m  place  ol 
rU-  deceased,  would  he  rcjectc  1  as  opposed  to 
!h<-  procedure  and  pr*ctice  of  the  court.  T'> ,  <K 
t>  l/C.  J.  21),  S.C,  l«Gl ;  «:-  CCJ. 

127  j.  A  person  t  >  not  be  li«'M  to  app<  in  a 
4t»*<«  »nd  to  take  up  re  instance  in  place  ui  a  de- 
IvHdaiil  d<cea.'<cd,  bv  a  rule  nisi,  but  must  lie 
jBinuioned  by  petition  and  rule  in  the  ordinary 
«>rin.  Lnfondet  al.  v.  Chaqnon  &  La  Chambrc 
<r AgricuUnrs  iL  Wow'  '■  1. './.J.  112,  S.t.  lHt).i; 
43!»&441  C.e.P.  ,,.     ^ 

1276.  A  demand  en  repnsed'inslance  nuiHt  liu 
n\ade  by  petition  or  motion,  and  not  by  action 
usMiust  the  other  party  in    the  cause.     Coir'  . 
Mas.wn  et  al.,  16  L CR.  138,  Q.  B.  1H65. 

1277.  Wliere  a  party  in  a  case  b        les  ins.  i 
vent,  all  the  proceedings  will  be  nd'       'ii 
uuition    to  that  etlect  until  the  c         _ar^         n 
dak. ;.  up  by  the  assignee  to  the  insc        t's' 
Uurliind  &  Larocque,l2  L.C.J.  29^,  Q-B.  Ibt),  ; 
4.37  C.C.P. 

127.S.  Theie  iiiu.st  be  .judgment  on  a  ri-pri.^c 
(Ciu-iCam:!'  bofoie  proceeding  with  the  principal 
demand,  uiilc-s  there  is  a  consent  by  the  deltn- 
danl  en  repi  ''.•-'■  iViiixUmcv.  Ellin'  &  Jfanicav,  5 
\l.  L  549,  S.C    1874;  442C.C.P. 

I27y.  An  appeal  instituted  in  the  name  of  a 
parly  who  died  while  the  case  wa.s  en  ddibiri'  in 
the  court  below  is  null  and  void,  and  in  such 
case  a  petition  to  take  up  theiH.s/«/KC  by  the  re- 
preseniatives  of  the  party  deceased  cannot  be 
al  owed.  Kerbii  k  Jioss  et  al.  k  IStevenson,  18 
L  U.J.  148,  Q.B.  1874. 

1 280.  But  after  the  imtanci'  has  Ijeen  taken 
up  in  place  of  an  appellant  deceased,  it  is  not 
competent  for  the  respon.lent  to  moye  to  >ynyn\\ 
the  writ  of  appeal  on  the  ground  that  it  issued 
in  the  name  ot  a  person  who  was  dead  previou.s 


to  the  issue  of  the  writ.    Haggiirlij  k  Mmui 
Hagynrty  et  al ,  19  L.CJ.  103,  Q.U.  Ib71. 

LXVIII.  Rule    fob    Folle    KMiitRt,  „( 

NoTlDK. 

.    >    A  rule  wm  (ot  folle  enrhev  niiisi  con- 
tain a  description  of  the  land  soiijjlii  to  |*^|^ 
at  the  fitlle  envkcre.     Dichinsoii  v.  lio,i,,m<  i\ 
Blancl'iard,  4  L.CJ.  119,  S.C.  1S60;  787  dt.p,| 

LXIX.  IluLK  Agaisbt  Bailikk 

1282.  Where  a  rule  had  been  iidun  against  al 
bailitt,  chaiged  witii  a  writ  of  exu  iilion.urltr.l 
ing  him  toapi)car  and  shew  cause  wliv  Iic>1mi|,|| 
not  be  declared  in  cunlempt  ot  court, and  tonl 
denined  and  imprisoned  until  he  piiiil  the iJrtit,k 
etc.,  for  neglect  to  make  liisreliini  u<  ihettril- 
/lelil,  tiiat,  as  he  could  not  be  held  re/<|ioiiMblt| 
lur  imn'e  than  the  value  of  the  ctUcl.-:  ntiznl,  ijij 
court  could  not  grant  a  rule,  Iml  wmilii  orjetl 
the  bail  ill  to  make  his  return  witliin  l(Mlyti|;lilj 
hours  alter  the  service  of  the  ohliT.  liutUuii^ 
lienger  k  Lafontainr,  7  L.*^'.  J,  48,  C.C. 

LXX.  Skrvice. 

1283.  At  I*rothonolnry'n  ()ff!>e.—la  catest 
"oisie  gngerie  in  the  Circuit  Court  h  livlaRiioi 
nefd  not  be  served  by  a  bailitf,  bin  inii;  t«  lej 
'»•  the  protlionotary's  oflice.  linihadi  v,  fin 
Heron,  10  L.C.J    117,  Q.B.  1866. 

1284.  And  the  service  of  iIh'  ilfdaration i 
such  case  is  siitHcient,  althoii;'.  uii  iiitcrvjiJ 
five  days  does  not  remain  Ijetneeu  tiietervicei 
the  d.'claration  and  the  return  ul  llic  writ,   lli 

1286.  By  llelations. — A  service  of  iiwriid 
sumincnsmade  by  a  bin  Ml' who  Ik  relulflj 
the  pi.iintitt  is  null,  th.-omniiaii  k  .4«('tr(lj 
6  L.CJ.  88,  S.C.  1861;  74  CCP. 

1286.  Bi/  Shei-ifff.—A  service  of  process! 
ri.tpovdm'dum  by  the  sherifi  is  gwl,  iflL 
sherirt'  i'i  i  ')t  directly  interested  or  concemetil 
the  estati  <n\  which  it  is  served.  Hie  inlerJ 
iiiupi  be  positive,  not  coniiiigin:  LamniX 
}aUier,  3  Rev.  d.  i-.'g.  .307.  K.IJ,  IrfO 

1287-  Coiiipetewy  of  1l,dif.—  \U  wn( 
a  writ  of  summons  adiin  .--<'ii  tcHiny  nf  lliel 
itis  residing  in  the  di^liu-t  woiiW  \v  pA 
served  bv  a  biiilitl  appmiiti'd  Icr  mii.Ii  liitirl 
nius.  'Mnrtiu.  3  L.C.K.  191,  St:.  lHi3. 

1288.  Delay.t  ?«.— There  ihu-'  '■■■<  >>  lU" 
C'lmpletc  distance  of  live  leajiia-s  l(ij;ive  aiJ 
ditional  day  of  ■:  iv  in  a  ca^'  ul  strvww/f 
pondnidinii,  e.g.,  there  are  live  mn,\<\ae\ 
tancesof  live  leagues  ill  .•nly-iiiiieli'ii;;i'f>- 
no  more.  I'oiiliii  k  I'lmili;  3  Rev.  .k-  Lq.] 
K.  11.  1819;  75  C.C.P. 

1289.— The  delay  iiit(r\eiiiiii.' l't'i"'eHia| 
of  .summons  ishued  fn:iii  a  uiap^lnile  > *al 
three  o'clock  in  the  all.-iiu.oii  iiiiJ  ihe  rdull 
the  writ  at  ten  o'clock  on  tin- f..ll"«nig  Wj 
is  insnllicieiit,and  uiider  the  circimi.-iaMf 
tin,  case- //f A/,  that  tlie  pluinurt  whUJ 
legally  proceed  to  iii'l^'ineiit  efpurt''  vt)  «\ 
turn  day,  the  defeiidaiii  ot  appearing.  (« 
w)..,  14  L.C.H.31H,  S.C    I  ■'■■:!. 

1290    The  usual  lieiav  [..laeeii  tbe.wij 
„  ,l..c.|aratiou  and  the  reinni  of  im  atlioii  f 
be  ailoweU  lietweeii  theserviceui  Uici-^ 
at  tlie  proihonotary's  olhce  auJ  retur..i  ■ 


«  1 
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f  the  writ.    Ilaggnrln  k  Mm\.a 
aV.lO  L.C.J.  103,  y.b.  1871.        ] 

lULB     FOB      FOLLE     KsCHtRS,   ,((  | 

le  nisi  (or  folk  em-hm-  niiiM  con. 
mull  of  the  liiiul  m.iinlil  l,j  l<'^y|,j| 
eiwhere.  DicUiLsati  \.  li(,un,uei\ 
i  L.C.J.  Ill),  S.C.  1,%0;  -sic.cp.f 

LK  AuAi-NBT  Bailiff 

ire  a  rule  Imd  been  taken  agam'tjl 
ed  vvitli  a  writ  of  ex(nili(in,uri|«.| 
i|X'ur  and  shew  oaiiKewliy  lici-liunlij 
•cd  in  cunleiiipt  ol  cuiirl,anil  ton.l 
iriipriKoiicd  until   he  |iiiiil  tliedftiij 
vi:l  to  make  hisreluin  lo  tliewril- 
IH  lie  co'ild  not  he  licid  iW|ioiifible| 
.1  the  value  of  the  edecls  »eizol.  iliJ 
not  grant   a  rule,  hut  wtmld  urdeJ 
make  hix  return  witliiu  tcirly  ti;;l)l| 
lie  service  of  the  ohltT     Knlluih 
afuntalnc,  7  L,  •'.  J.  IH,  C.C.  hii] 

IVICE. 

f\othonoiary's  Offiie.—in  catei 
ie  in  tlie  Circuit  (yuurl  n  'li>i'larailol 
served  by  a  liailit)',  lnit  nuu  f«  It's 
oimtaryV  office,     lini/.adi  v,  E^ 
C.J    117,  Q.B.  lH«(i. 
I    the  service  ol  the  lieclaration i 
1  surticient,  althou;.  1    an  intcrvili 
ea  not  remain  l«'t«eeii  tlie  i-ervice  j 
ion  and  the  return  I'l  tlic  »rit.   Ibj 
r  delations. — A  Fervice  u(  awritj 
Hide  liy  a    bin  Ml'  who   in  rclali-l 
i»  null.     Desiiiiirlciui  A,  .lukrll 
S.C.  1861;  74C.('.l'. 
Sheriff'.  — k   service  of  process] 
urn   by    the   slierifi    is   gwl,  ifll 
)t  directly  interested  or  cuncerneJl 
>n  which  it  in  served.    \V»  interf 
isitive,   not   coiiiingi'nt     lAwnA 
Rev.d.   L.'p.  307.K.1!,  IrfO 
inpetenti/  of  ihuUft.—'Un^  wmc^ 
iimiiions  adilr<.--''d  toanv  nftliel 
jT    in    the  (list net   woiil.l   it'  gN 
a  liiiilitl  iipiwiiiiti'd  li'i'  fiuii  Jitiri 
jrtiii.  MAWl  I'JI.  SC.l^Ja. 
p/i(//.<  ill. — There  iiiii-   '"  '  I'li' 
lislance  of  five  leat;ues  lofiiveaul 
V  of  ''   'iiv  ill  a  cuseot  siTvicfWl 
ii,  e.;:.,  there    are  live  coiii|iine< 
ve  leagues  in  ,  ■  i-nly-iiine  Icaine^. 

I'oiiiiii  &  /'/«/(/«■, ';i  Ki'v.iit  i.fg.i 

;  75  C.C.I'. 

riie   delnv  iiiiei\eniii^' U'lweinal 
,ns  issuei'l  (r.  in  a  nia;.n-Uiile's  wai 
ck   in  the  iilti'iiwoii  and  llic  ri'i 
t  ten  o'clock  on  the  t'.ill'.«iiii!iiiorl 
lent,  and  uii.ler  the  circiniifla]4 
.I[,-lil,    lliat    the   pluMiiiil  ciHiM 
oceed  to   iiid^'ineiit  Oiuirle  on  lli[ 
the  defendaiii  ':0t  appearing.   (»^ 
,.C.B.  aiH.S.C    i<i.       ,        .. 
'he  usual  (ielav  lirnveeii  tlie^enil 
ion  and  the  reinrii  uf  an  aclioii  f 
a  lietween  the  service  oi  U.t.lcca.l 
(ihonotarv's  ullice  auJ  reluriiil 
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,„c»8e«  of  attachment  under  C  S    I    r  i  «0CEDUIIE.  jQ^g 


LC.J.  1H,S.  C.  18(JS. 

i.'il2.  in  an  action  commenced  by  caoiasul   ,     z'"'^""'  '•' 'lu^mlHT.V''-' "''''^^  "'' '"''aotioe  with 
..iJraumable  on  the   twelfth,  rV"'  "^^   M"y    a.,n.  "unU-T'  """"'""""h  ntt,K.;'''  "«'- 

'■"  " "   ;-"^«'"'-to  uiiHhseotee 

I-'"-  /«  /■.lection  t'u„.v.     Ti 
copies  of  tl„.  cl,.^;.,,,,,  ,      ,•"  '  '"■   "'•'•vice  of  two 
'r  ^'  '"«<i'^' Me  in /,'"'.'  7'  'l"-^«'^l'on  lent 

■•'.•a.so„  ,br  dciuv  1.        "„  ;^'  "'"'""■^  -I'ifoti  "7or 
which  Mervice  he  in     n  l.^;':"""^'!'  ''^^^^.re  o  . 

lU.  Mec.  'j&n   :iH  v,,.  y '  *■  ■  •'7  Vic  cai? 

■Humi.jons  to  the   l^nda  ,    m"'""'^^,^'  "  ^m  of 
^y  f  l^'"li.f  who  m  ii',  ,  r?^!*'''''  '^"^'''"fH 
M.ch  envdone,    i.s  i.i.lt  Ha     ^    '    ''^^""''-•'''''  " 

fetuCt  wals:;vj';'^['ra''e  "'*H"''"^-  ^'- J- 
declaration  i„  a  sealj  e,?v?.V''' "'."'^  ^'•"  »'"1 
''''-•.'^d.wantofnouce  J    aS''"'  ''^'   '-^"''^  "ot 

of  service,  when  U,e  scaled  °  "'r'  '""^''  ^e'"". 
tl'«  co;,y  of  th.  wri   a  ,  r'j  '   r/,!7'^P^'  ^■"oloHinlJ 

''•^"laratioii,  having   iC\,^}'-'r'''m  ^fthe 

'';''";,'  ".ude  the  Turn     *";^'"  ■  ""^  »""•''■?■ 

l'«  Hubstitiue,    'd  tC  "'  ""^''''f'   "•»'    vnS 
default  of  the  dele^da  t  "'■^'"r^^^^''^.  'I'^t  on 

^^•'""""Mo  co.jr^i^urrir'''''^''-'^  '«< 

«•«  uni  wa..  made,  Uia    the  '  .r     •    ^"'  ^'''^''  ""' 
m.hciei.t,    and    the    e.ceot    ,   '     '''''^""'' '""'^ 

airfo/;^SSu"::'li^'V^"-fthe.erviceof 
;hedefendaatwas:Wib,,!',r.!''^^"-«liere 
liouii' district  of  ('a,mj,.  u  .  %•  ^"'''^"t"  "i  the 
»as  to  the  effecl  ih«t  t  ..  •  "'","'  f'"^'  "^Hidavit 
'l.e.lefenda,u  I  deli  .T?:'  '""'  "^"-""aJe 
1  A..,..  ..         .    ""'^''"'g  copies  of  the  writ 


,««;;:;u;;:.fthe'ieS:,"'h;f"r-^''^ 

i  ID  tiie  prothonotary'H  office     1  ^'^'P^-^'''''^ 

Juiewasalegal  nervice  o(  tl ..         i""  "-'"'■""' 

rt,ulant,an.i  that  u  delay  o.  lei;  .h  rbX/'''  |  ^'^  "ocour.ll'^';;^' "l"  ""rator  to  un-; 

ilie.-.rvice  and   return  ot'  declaru  o.    '"'""'"    absentee  by  ,,:/'',•  '"  ^^  'iece«Nary  to  c 

fmiaii.  .  fiersonally  Herv,.:!  a' a  iuJT  "t,'''- 
III!  .loinicie,  the  delay  m  p!,n  ^  i"'" "'"" 
«t.  tlie  distance  (vln  the  .''r'  T""""^- 
.m^  to  the  place  wheiv   1.1  co,/    •"''.  "  .'"'''' 

|j^:;r.ML.c,j.^i^;Ki.^^r^ 

i.'V'nie»o.,n;Le"'o;u;  tr 'ryut'f  ^^ 

..J  »^a»  retio  <h1  on  the  t  teenth  "'//V'""'' 
LceplmnH.  vL  i,e  delay  be  wee..  .T^'f'''  "" 
h«J  ilie  ri,  .,n  o,  the  urit  vv,r!   ,li       ".■'""; 

llial  Ihere  nu.st  be  fiv  ',11  ttmis  '"'  "'"' 
Islove  the  lirst  tive  1...  to  eS'.r";  "'"' 

(|..l  to  i^lditional  deiu.  /W  *»•■'"  '""■ 
IiiL.453,y.  B.  1871 ;  75  0  C    | >  "'''*''''  •'* 

iHL2:a;^l!:.:'i^^-f;;^"'iaatsreMde 
Jteu  in  another   dis,,  , n    I    ^    ''''^''  ""  "'"'  "' 

*r  defenilant/  a  .he  0"/,^  ■"'"''r'-  '  ''^' 
|«fihe  coart    in    the  las     n  .lur'sdiction 

,  !:;%•  A  personal  service  of  a   uri,     .■ 
Itasou  one  defendant  i„  the    .s^V?  *       n""- 

jAS:;ii.f-;^;:;-'"-ourt.ont,u 

h^Mmoiw,  but  the  defen^^^""J^  '"^  ^^'dence 
>"  .listni  Hi,"  theSw  '   'i^*^  'ippeared.- 

|n.«a;vaiftof,ervfe  6*i||  ,  !'      ""•'  '''«'"  '" 
|"mof..uinn,.    s  s j.oJld   .LlV    "^^^^^ary  that 

l«'l.  'Ilappea,  .0  b    the  record  h.''''l  "'"'  "''" 
:i"  '.'  the  court       7%1  '.""  rj  '"  M'   e 


Jjtisi. 

Tfil,  •■  H- •^;.  s.  c.  1.^58. 

|H-romirpi:~i>;E,';''"'H't  charge  n.ile 

l«k"ge„,ilea,e-„       e'*',  '"""l''''-    "or  can   h. 

|»8»i (he first  i,|>,  ,  **-"'"0"'  '"■^dutv  be- 

rUndin     e'  e    nJ  t.r,"*""'  ''''^  '■^""- ■   ^^ 


i.    -^  -V/iefca/  .7    the  town.ship  of  Vo  k  1,  ""'  '''■'e"dant  "  of 

ea'"K.t  charge  ..,;,..    ^i^'llJ-Z-siden^.' :;     :^'^;"y  ?''   Vork,  at 


i^H  place  Zr:;ij:;;;:;';;:';;-'>''"')'''''^^'^'«f 

York."_//,W,  niai  ,ui    ,     ';,.r':'    '^"'."-^'"i'  of 
tlie  .service  wa.s  b„d  a.,  I   7  "'*-  .''•"'^''Ption,  that 

■•    Under  till.)     |,,„,-  p.„,   , 
sin'inu.n.s  are  I,,.,  „  ^e,,  ,™  •■'  ,""• ','"'  l'"in.s  for  o.dhiary 
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tlie  hotel  where Jbe  dffendftril  iimially  •topn,  i« 
insiifllcienU  Mrlhuafd  tt  at.  v.  Snjwuur,  4 
L.  C.  K.  ;tfio,  S.  C.  1834. 

1308.  Held,  yii  ui)  i>j(cepli(iu  to  the  (oim,  tliiii 
ufrviceolH  writ  and  dt-clarulioii  could  iiol  U' 
legally  iiiude  liy  U'ttving  uopit-H  thfreof  with  iiKfr- 
vaiit  girl  at  u  tourJiiig-hoiiHf,  wlienMU'li'iidBni 
wan  Hiop|tiiijr,  irmHiniu'h  iw,  hy  the  law  of  iIuh 
country  and  hy  the  Frovinciul  Ordinance  oil  7H5, 
the  writiwid  (h'ciarntion  <nij?lit  lo  be  served  on 
(hedefciiduiil  pcri-oimliy ,  ^r  loll  at  his  houne 
with  Hoiiif  j^rowii  and  reafonahle  person  there. 
The  C/Kiiiipliiin  anil  SI.  iMwmtcf  KaUwity 
Company  v  /.'«■«.//,  f-  L.  C.  K.  477,  8,  C.  lHf.6. 

1309.  ThpoxhiLilioii  of  the  ori(jiiial  (pifiiding 
or  paper,  al  the  time  t<(  the  cervice  ol'lhe  Haiiie, 
i8  not  neceBfary.  Blain  v,  Lampnun,  12  L  C.H. 
23,  8.  (MH61. 

1310.  On  an  exception  to  the  Ibrm  i>fan  action 
fded,  (III  the  (/round  tlial  the  return  ol  nervice 
ought  to  contain  a  certificate  that  tlie  deft'ndanl 
had  heen  inlornied  hy  the  liailitl  al  the  time  ol 
tserviceof  tlie  eimlenlH  of  the  demand  or  i>aper 
Bcrved— //fW,  that  the  tjailitf  Hervinj;  a  writol 
summonn  iSfued  out  ol  the  Ciitnil  Court  miiHt 
inform  the  detendanlof  the  nature  and  contentM 
of  the  action.  Laidlaw  \.  JamitKun,  tt  rir-,  15 
L.  C.  K.  271,C.  (M8(i6. 

1311.  Of  Ansignee,  etc.,  in  Insolreney.—A 
debtor  who  lia^  m'adean  aswifiiimenl  ut  liiMeftate, 
otherwise  than  in  the  manner  provided  for  hy 
the  Act,  cannot  he  le^^aliy  cerved  at  his  place  ot 
liUHinesH  with  a  writ  of  seizure,  haned  on  the 
illegality  oi'  ^^ticli  afisignment,  and  that,  even 
when  the  asuignee  in  continuing  the  huKinesn. 
Jlutrhinn  el  at,  ▼.  Cohen  k  CWi««,  14  L.C.J. 
113,S.  C.lHf,^.  .  . 

1312  A  petition  calling  in  qusi-lion  the  valiituy 
of  an  a^.^ignnient  to  an  ollicial  assignee  under 
thv  Act  iiiunt  he  served  upon  the  iufolvent  as 
well  U8  uijon  the  ashi^nee.  (iitwd  in  re.  & 
iiteirart  &   Vitlwv,  17  h.  CI.  23,  S.  C.  1873. 

1313.  Of  Attachwent.—A  relarn  of  Herviceof 
pTOWsf  ad  rf.ipimdendwn  upon  a  grown  person 
on  the  timber  attached,  is  nowrvice,  and  cannot 
l)e  proceeded  upon.  McDonald  v.  Mr Donnell, 
3Bev.  de  Leg.  305  K.  B.  1811 

1314.  In  every  case  of  saifk  urrftthe defend- 
ant must  be  summoned,  and,  if  the  deleiidant  in 
an  action  against  him  and  the  tiers  naisi  he  not 
Biimnioned,  no  proceeding  can  be  had  against  the 
tiers  saisi,  not  even  if  the  tiers  saisi  neglect  to 
appear.  Prior  v.  Dclavmrth  k  Heath,  3Uev. 
de  Leg.  306,  K.  B.  181  (i. 

1315.  Bui,  where  the  defendant  had  left  llie 
Province  after  action  brought  and  had  no  domi- 
cile therein  and  attachment  issued— i/eW,  to  he 
unnecessary  to  serve  him  with  a  copy  of  the 
writof  attachinent,  the  writ  being  in  such  case 
a  proceeding  in  the  nature  of  an  execution. 
Mettuuer  etal.,^.  McOarcey  &  Mcttayer  et  al, 
6L.  C.  R.  148,8.  C.  185(1. 

13Hi.  And  where  in  a  case  of  attachment  after 
judgment  the  defendant  was  found  lo  be  absent 

//t/(;,thal  service  upon  him  was  unneecssaiy. 

Jone.s  V.  Sit/nnei  A'  Liroiir,  2  L.  C.  .1.  tiO,  8.  C 
1857. 

1317.  And  in  another  case  where  the  defend- 
am  bad  left  the  di.-trict  of  Montreal  since  the 
Bervice  of  the  original  process — Held,  tiiiit  a  ser- 
vice of  a  writ  <il  iiltachnifiit  after  judginent 
luadeonaclerk  in  the  uilii.  he  clerk  of  the 


Circuit  Court  \h  vahd.     Kearney  v.  MclhU  v 
Pari.wuilt,  7  L.  V  .F.  227,  C.  C.  1H(12. 

1318.  A  writ  of  attachment  in  revcii.licn,,,, 
addressed  to  "one  of  the  hailitts  oCunrSiiwrior 
Court  for  the  disiricl  o(,"  etc.,  mun  lie  cxeouii ! 
hy  one  of  such  bailiirs  hut  the  wnl  hibt  I. 
served  by  a  liaililf  and  the  deeliiriilinn  hjn  | 
sheritf.  Urassard  v.  Turgtuu,  fi  U,  b.  iti  Sc 
1873;  8(18  C.  (V  P.  I 

131',t.  Of  Atliyrueij.—yf\ivrf  the  utidrncffifn 
cord  has  duly  elected  a  domicile,  he  i>  |],'iiiii|  t 
have  M.me  one  fir  represent  him  itt   >in|i  (loim.  | 
eile.     A inbanll  el  rir.  v.  Halex  el  al,  I.',  L, C  .1 
13!»,  8.('.  lH(l',lj8.''i  C.C.  1'. 

1320.  O/' (V/rii/;/.*.  — Upon  service  .,(»  ^r^j 
ofsiiminons  service  ofoiie  copy  only  iMMitlii;i,„i| 
to  bring  husband  and  wife,  separuli- un  to  pr,,.! 
periy,  Im  fore  the  court.  The  VVm.v/  i/),,/ /,„„,,j 
(Uimitniiy  of  Ihiper  Canada  A  Md,  Lmi.  'J  1,  c 

K.4t',i,  g.ii.  iH5y;t)7C.  c.  1'.         ■       ■■ 

1321.  OJ  Ciinle.^lalioii.—A  PonfeHtriiKin  ofniJ 
opjHiHition  must  be  serve<l  on  the  ilcfcri(la!:!,l,iii| 
it  IS  not  necesi-^aiy  that  ilshould  l.eacci.ni|.aiiif.|| 
hv  a  writ  id'summons.  Truhau  v.  ^mllmk  ^ 
Meleafl'rey  el  al.,  t>  K.  L.  IHH,  S.  C.  Il-Tt;  Snfl 
C.C.'F. 

1322.  Of  Corpornlion .—Where  u  vr/Mi>  tnfi 
after  judgmeni  was  served  upon  an  iii.suraiKij 
company,  having  its  principal  place  or buHooti 
and  heail  oltice  in  Kngland,  hut  ii.-.  eliicfagfni'y 
in  Montreal,  in  virtue  of  a  jtnlgnient  ugaiiii'iiU 
estate  of  the  deceased,  forailelil  diieluihe  plain! 
tiff,  and  the  service  was  miide  al  tin-  iii;fiii.-y  iij 
Montreal  where  the  writ  of  siiiniiHJiisis,«ueti,aiiJ 
the  tier.t  sai.iin  doubted  whether  ilicri'  mks  aii| 
service  binding  upon  Iheni,  more  e^f]ecil^llv  .._ 
the  amount  of  the  fKilicy  was  payalilt  in  fenJ 
lanil  —  Held,  v]\  the  contestation  i.f  ilieilfclarJ 
fion  that  the  service  was  good  uinl  \ali(i,uiiiiilil 
t/cr.v  .voi'.VM  wire  oniereil  to  pay  llii' nniuUNt(l 
the  plaiiiliH'.  t'hujiinan  v.  Clurki  \  The  I'ltif 
Life  luHurance  Afsociution,  3  h.  (_'.,!,  ijHSl 
lb.V,i;t)l   C.  C.  V. 

1323.  A  service  of  process  on  tlie  "  la.«I  prf.J 
dent,"  on  the  "  late  secretary  "'  anil  nw  llie''lfi( 
secretary"  of  a  corponilc  eipni|)any,  in 
absrtice  of  any  known  and  di"coveriiiileoffi» 
y/c/(/,  on  an  except  ion  to  the  form,  hjmiimiH 
cient.  Booths.  'The  Manlrcil  \  Jlijtdvn  IM 
way  Company,  3  L.  C.J.  1%,  S.  C.  It's!);! 
C.C.P. 

1324.  A  public  joint  stock  company,  like  I 
Montreal  Telegraph  ConiiJiiny,  may  lit  legjl 
served  at  its  husiness  offire.  J'licdtul  v.  Ti 
Montreal  Telegraph  Compaiii/,  2  K.  1.. 601, 
C.  ls71;61  C.  C.  P. 

r;','").  And  the  service  in  siicli  ra?eiinitl| 
mil.,    where  the  contract  was  enleroil into. 

132t).  A  corporation  ciuj  not  he  legiiliy  .'cnj 
at  the  ollice  of  si  person  who  dues  bii?ini«  r 
the  corporation,  out  of  the  district  wlieret 
office  of  the  company  is.  I'liltifvn  v.  Ih 
taal  In.wrance  Cdiiniani/  "/'  !<l(iii.iltnl  iV  ■''* 
hroohe,  l(i  L  C.  J.  25,  S.  C.  K.  In:' 
C.  C  P.  ,      . 

1327.  Incorporated  conipanie.'  iiiu>l  l«'.-''J 
at  their  priiu^ipal  oflice  and  place  uf  lii'iii 
where  t!o-ir  book?  are  kept  :ii:d  tli--ir  v,"*!? 
held.  7'.  pin  v.  TheSt.triineh}hMU»}\ 
5R.  L.  2K),S.  C.lS73;t;iC.  T.  P- 

1328,  Of  nechnation— In    an   acCOii 
meiiced  by  s«/i-/V  j/«v«/k  the  ileelaratKiii 
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In  vuIkI.  Kearney  v.  .l/r//afe  v 
L.  (;..f.*227,C.(Mh(i2. 
it  iif  uttauhiiii-iit  in  rt'vi'ii,|ici(„ 
'on*  of  llic  liailitti'  (iriHirSiiwriiir 
liHirict  ot,"  flc,  iiiun  111- I'xci'uii  j 
:h  liailitl'n  hut  llif  writ  rnav  I, 
liiiilid' arxi  llie  ili'cliinitidii  hj* 
Huard  V.  Tuiyetii),  u  H.  L.  I2,j  Sc 

:v  P. 

</()rM?i/.— Wlicrc  llic  Httiirnpfofr,. 

fit'ctfi)  a  ili.niicili',  lio  b  In'iiiiiii 
p  fii  rcprenciil  liirii  ut   >iii'li  (Iniii,.  j 
It  el rir.  V.  HutcM  rl  at,  V:,  L.C  .1 
It;  Hf)  C.C.I'. 

'iir.iiiiiii. —  Updii  cervicenf  i  ^r^l 
crvice  of  one  cojiy  only  i>.i.utlia(iitl 
unci  nnti  wife,  ^(■|lllnlll■  im  to  pr,- 
tlie  court.  Thf  Thik/  ninl  /,,„,;i| 
I'liiin-  Ciiuaita  A  M,i,kiiu.  U  L  I'  I 
lHM);ti7  C.  C.  I».  ■■| 

'uiilrslatio'i.—A  ouiilcHiaiK.n  cfHiJ 
liHt  be  KtTVOil  ciTi  llifil(fcriila!:!,lmj 
■t-Kiy  lluil  it^lllllllll  l;i'aci.'iiiii|iaiiif.|f 
lUtiiiiKiiiH.     Triihiin  V.  '\i,lhm  , 

,tl.,t>  K.    L.  1!MI,    S.  C.  \Ki\;'A 

?nrpi>riifion. — Wliirc  a  siii»i>  tfril 
ni  WHS  nerved  ii|hiii  an  insurant/ 
viiif!  ilH  firinoipiil  place  (if  l)iisii}(y.| 
(•(•  in  Kh};liiii(l,  liiit  ii>  eliict'ui'enry 
iM  virtue  of  a  judj^ment  UfiaiiiHllJ 
ileeeuscil,  for  a  licLl  (iiielnilipplaiil 
service  was  inade  ut  tlic  aiioncy  iif 
ere  llie  writ  of  MiMiniiiiis  issMcil.aiil 
i/«  doulited  wlitlliiT  iliiTi'  vtm  mt 
hji  ll|«ili  liicili,  llmre  e^flfciallv  1 
of  llie  jKiiicy  HUH  (lavable  in  tni 
Oh  llie  couleKlaliiih  (if  lliPiicclar!! 

^ervicpwaH  good  uinl  valiil.uiiiillJ 
Hire  ordere<l  to  pay  tin'  uiikiUiikI 

Chiijimun  v.  Clurki  A  Tin  imt 
iiri'  AnKOviulion,  .'!  L.  (_'.  ,1.  lail;  S.(j 
0.  1*. 

ervice  of  process  on  i|ic  "  last  prfd 
e  "  late  secretary  ''  ami  .iii  lhe''lif 
of  a  corporate  company,  in 
ny  l<iiowii  and  di^coveniiileofficN 
exception  to  the  form,  HiiMn.«u(j 
th  V.  T/if  MiDiliinl  \  Ihiiiivn  /i'il( 
ny,  :!   L.  C.J.  \%,  S.'C.ImS; 

jublic  joint  stock  company,  like  I 
I'legrapii  Cotnpany,  may  lit  le»» 
n  liusinesei  office.  ]'(icimt  v.  1 
eUyropli    Cuvipaiui,  t  K.  L.  t'Oli 

C.  C.  P. 
d  tlie   hervice  in  suidi  casemii.-lj 
?  the  contract  was  enteroil  into, 
;orporation  can  imt  liclegiiliy -(d 
e  of  a  person  wlui  dues  Lu-im.- 
utioii,  out  of  the  district  wjii'tfl 
■conipany  is.    I'nUifim  w'i'k ^ 
mce  Ci'inpiniiJ  "/'  Shtiixinit  A'  >» 

L    C,  J.    iifl,  S.  C.   H  I  "' 

corporated  companies  niii?t  beffj 
■iiicipal  office  and  place  of  I'li'iif 
ll.0(.iv.=  arc  l;cpt  and  tli.-ir  iiMiij 
i)in  V.  Till-  SI.  J-riinn.sMiiieO*l>\ 

t,  s.  c.ifeT.'ijoi  c.  c.y.  . 

''  l)ei-hiviitiiih—h\    an   action 
aai^ii:  jmjeik  the  declaraliui  iii| 
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,  n*rved  either  by  ,]pt„„i(i,,,,  „    . 

fi^rkof  the  court  Vitnf    •  "'P^.  "'"'  ""^ 
Kweof*rif,„r,*H!ve,    ?     '^  "   ''"^''  "f"'-- 

A/befure  return/ T,^';'^^^  "'«   "^"'*l 

I   Itill.  Ill  a  caHeofcaniaH-   l/^n 

r»il,e,leolara.io,.  ,u  t|  "  n,      ,     'T''^'.'"'-''^'''"! 

J   1.1.10.  rtiit  in  another  cm.,  i.,  ...i  ■  .   •    > 
l,,.ro,niered  the  nan  e  d   v ',      :,""'""  «">-,.e 
h,i^kys  were  A./,/  ,o  l7,,Z,'    ,""";,''"'«'"'. 

I  im.  0/JJrm„rrn.~ln    a  .n„     •.'/'•'■ 
|..iiiii   the    want  of  HervtVe    f  ,1     '^"""■'■'"" 
(*cian.t.i.,n    in  the  cas,.-/^//,,    !"  .*"■"  "'"' i 
Im.,,,  consent  ^.ten  to 'tV'"!  •  ""I  '^'""t 
Ipbilitf,  order  proof  un^n  i,,.      '   """'^^  ''>'  "'« 
L.™  in-cnptlon  .„  /^"^rV     ';""'*'''•  "''f'' 
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V"      'lamt  /[■   to  i,„i'     '"  ^""i -lent  t„  ,.,,ti,i„ 
'■'  n.    1  ll 


■    in- 


*""'•«'/, 


|^«e/f„r  liber:  brought ;';  ,71'  ""  "'=''•"'  «f 

■fariw  as  ■•aiiof  the^iU'Trf'c  v:;';;'"^''" 

a.l.eag..,iNs,e,.par.nerHcarrvn.L,T;';'''^'.''- 
MKoilyol  .Mnntreul,  under  tin   m.      ""■"  "-<-'ii' 

Ifa^ereilledbvtvjt'i;,,,^;::';''''''- ''''''■■' 
M»'-.n;,MUhertiri4'ni ';':'•-'''''•; 

;:t::;:sK!ir™'3'-5r''^^^ 

kl2L,C.10f5.rc:iHS'''''''''''^-/''''' 

Jilfumiice    policy   JH.s'.u.d    in     \.  ?  '""  "" 

f  er^  llie  chiel'  o.KGe  a  |  pi,  " .  'fe  ' '"""'"- 
Company  was  situated  se  vice  ,  !  w.'.'^r  '" 
«Je  onti.e  a^ent,  at  Mont"  |1/;  '"  ''*''';' 
Klheuieiu  nothavin.'  I,  I,  ' '  "'''"''^■ 
Kcumpanvfortlle       ,7sJ;',T;/ 

fC  R  103,  S.  C.  im    '"'■'""""'  ^'"mpimy, :, 

J?4^:u  Scourer  "-'r  — - 

fe^A^iGLc.j.yrvt't'',^-'; 

r^'iJlheord  r  J.  r  ""*'  ,""'  intprra.'a- 
RK.lflHir"^*'''*'^-''    ■'  "^'^^  ''e  Leg, 

K*.i,andther  eto«n  ""^  P'";^''  '«  i'o 
.■^  t^wr.ed  at  the  "am p  r'^^'''  T^  "'''''''• 
Hon  pro  co«7l?;"!*''"f  *'",i  plaee,  or 

TKfi  1X21  ^'icnSne,  3  Rev.  .|e  Ley 

Bwi  Tl      '  ' 

l''"ieTt'thp''?""°?''*«'-''««  *«'■/■«//..  e/ 
>Uf     e"wn  °orf'  "'  ""  "'«f^"J»n 
«l«nbimr,er/ollil'"^'"'°"«ha.f.een 


';'''' ''fan  alHent.;      ',:,,••''''•  '•'•••  the  e.van,in,w 

.'''"^-•"■"'>  and  the  ,,,'  ;  r""""-^'^  ""Ice  * 
;"•'•;>"«  the  nil,,  to  ,1„  it  '">  '"  't^  'liscretion 
^."•'.•■"^lelendaid  toa   ,     ^V,  '^  "^ "'i'  ""vt  ler 

«''''M,asL'^™t^:;  -  An    inte.ventiot. 
•';r,  '^'m  can   have  ,"0.  ;..'"'"  /  '"  Parties  to 

•'■'■'•«•(!    It    IM7.(  "^  ''"''^"■.   1><   I.    C-  J. 

''''•<;^Mdl^,|,!'::;'^,^;^«';:'r;;''a:l^  according  tj 
'""'"  *'<•  -served  Hon^         '   '"'■^"pcnor  Con,., 


Pr^iniperaonallv  '"^'"^°"«  ha,,  been 


''■'-S"MSp?:f;^£,^;;'7'''-^/.n..-ServicJ 

---:^H:o;;ri-f4'-o7iS!r!;.^^ 

'/'■7":co,n;,l''S;;'"^i-ifi^^ 

t  u' shcriir.,!  Montreal  ,,.?o  '''"''■  ^''"'*''"'  "'"1 
"^""'.'vrit.  „po„  R;"!  tt /''''•'■''  ''^'^'^'•^■'''^ 

t"-^  'io  not  res*;       ,;''"'  '.'"''  "  as  the  par- 
,,,r..rM.er  in  the  i, ',;''■;''•'<;''  rconlddo'uo 

'•e  "Tit  was  .served  at  Om.^""'  *"*"'  ^^'t-" 
"'"  ■"«"><■  month  on  'tX  '  oh'  °",-""'  "^'  »<• 
."^cnbed  in  the  „rt  a  «  f  'n  t''""  ^"''''''' 
f-nver  Canada,  trader  a  we  ,  .^  "-^  ,^^''^'"° 
cajjac.tv  as  i„  his  canoW  v  '-  '  '""  ""''^iJ'ial 
'>'  -^'^/.<,that  ,10  sutK  L  "'"'  °'  "''  ''•■»''l 
an'l  .leclarmion  Imd Teer^eT  f  V'"'  '^^  "'«  ^^^''t 

-;t'On  at  tl,,  ,  of  b-Hinei  of .  fi""'  "^  ^" 
'ier,ship  n  a(iim.rAnf  .r  ■  :f  "' "*  "'''"  or  part- 
'l-e  writ  issue  even  wh-'o' ^""^  '1'*' '"  '^hici 
olmich  firm  i;domicTlpd  inT  ^^  "'■''  '"^"'^'e'^ 
8ticli  action  8  bron^l!  •"•'^'i'''™''''»^^li''ch 
«<  a?,  V.  Fa"/  e<  «/,?]''  '« '"sufficient.  Po,t<m 
60  C.  C.  P.        "'•'  '^  ^-  C-  R'  127,  S.  C.  186^;. 
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1348.  Personal  service  of  one  of  the  meni* 
bers  of  a  co-partnership  is  binding  upon  the 
■whole  firm,  in  like  manner  as  a  service  made  at 
the  office  or  place  of  business  of  the  firm. 
nechSne  v.  Faucher  et  al. ,  13  L.  C  R.  415,  C  0. 
1863  [60  C.  C.  P. 

1349.  Of  Railway  rompany.— Service  of  a 
process  against  the  Grand  Truntc  Railway  Com- 
pany mafle  at  one  of  its  illations,  was  held  to  be 
insufficient,  and  that  such  service  Siiould  have 
been  made  at  their  principal  place  of  business. 
Legendre  v.  The  Grand  IVunk  Railway  Com- 
pany nf  Canada,  6  L.  C.  K.  105,  C.  C.  1H56. 

13.''0.  Of  Rule  for  Contrainle par  Corps.— 
Where  the  defeiiiant  had  left  the  Province.— 
Held,  that  the  service  of  a  rule  for  contrail*: 
far  corps  might  be  made  at  tlie  office  of  the 
clerk  of  the  court.  The  Cnrpornlinn  of  ihe 
County  of  Chamhly  v.  Loupret,  4  L  .  C  J.  125, 
S.  0.  1859;  l(i7M.  C'. 

1351.  Of  Rule  (or  Folk  Encherr.—A  moUou 
for  a  rule'  for  foil e  enchire  agairi.'-t  a  married 
woman  separate  as  to  property  will  lie  rejected, 
unless  notice  of  the  motion  has  been  served 
upon  the  husband  as  well  as  upon  the  wife. 
Cloulier  V.  ClouHer  &  Rhfavme  k  Dion,  10  L. 
C.  R.  457,S.  C.  1860. 

1352.  It  is  not  necessary  that  the  service  of  a 
rule  lor /(//Ze  e?u7(^r^  be  made  personally  upon 
the  adjudicntaire,  nor  that  the  motion  be  served 
upon  him.  Lafond  v.  Guihord  &  Malo  \- 
CuiVwf/,  10  L.  C.  J.  139,  S.  C.  1866;  781 
C.  C.  P. 

1353.  Where  a  rule  for /(;//c^enc/(<'rf  obtained 
apainst  a  married  woman  separate  as  to  prop- 
erty has  not  been  «erved  upon  the  husband,  all 
the  proceedincs  upon  the  application  will  be  set 
aside  as  null  and  void.  Jarry  et  rir.  &  Thi 
Trust  d-  Loan  Company  of  Upper  Canada,  8 
L.  C.J.  29,  Q.B.  lb62;"l7(^C.  C. 

1354.  Hut  a  rule  for  folle  enchire  obtained 
against  a  married  woman, separate  as  toproppr- 
ty,  which  has  been  served  upou  the  husbpnd  is 
good  and  will  I*  declared  absolute,  even  thoujrb 
in  the  proceedings  upon  the  application  the  hus- 
band was  not  miscncaitse,  nor  any  mention  made 
of  liim  for  the  purpose  of  authorizing  his  wife, 
lb.,  &9  L.  C  J.  300,  Q.B.  1864. 

1365.  Of  School  Commissioners  .—In  an  ac- 
tion against  the  school  commissioners  of  a  nui- 
nicipality— //(sW,  tliat  the  service  of  the  writ  (j: 
summon."  made  at  the  domicile  of  the  secretary- 
treasurer  of  the  defendants  was  null.  TheSchtiol 
Commissioners  f<  r  the  Municipality  of  ihe  Parish 
of  St.  Pierre  de  Sorelv.  'J  he  Scht  ol  Oommis.v'on- 
ers  for  thi  Mnninpulify  of  ihe  Town  ofWilliuvi 
Henri/,  3  L.  C.  J.  187, 'S.C.  1857  ;  61  'C.  C.  P. 

1356.  Of  Wife  Separate  as  to  Properly  —\\\ 
an  action  against  a  wife,  separate  as  to  property 
from  her  husband,  plaintifl  served  a  copy  for  the 
husband  upon  the  liusbandhimself  at  his  domi- 
cile, and  was  inforn  ,»d  by  the  husband  thnt  his 
wife  was  out  of  town,  wherenpfin  the  bailiff  left 
without  leaving  a  cfipv  for  the  wife, and  next  day 
another  bailiff  was  sent  with  another  copv  for  the 
wifip,  and  the  door  being  opened  by  the  liu^biind 
again,  that  prrton,  ap  s.".or»  as  he  recognised  \\m 
bailiff,  immediately  closed  it  in  his  face.  The 
bailiff'  then  left  the  copy  intended  for  the  wife  on 
the  floor  of  the  porch  wher?  he  was  standing, 
informing  the  husband  at  Ihe  sa-ne  time  tlirou^i 
the  door  of  his  doing  so.  T.ie  defendant  appeared 


and  attacked  theservice  and  return  by  escepijo-.. 
to  the  form  alleging  the  absence  of  tlie  wife  froli) 
town  and  want  of  actual  service.  The  plaiut  fl 
did  not  answer,  but,  at  the  argument,  nrueii 
among  other  things,  that  the  nullity  ( f  servw 
ifan>,  was  covered  by  appearance— iy«W.  i)„[ 
though  suc'i  was  the  jurisprudence  and  practice 
of  the  court,  prior  to  the  (Jrdinance  orii'Gi.thai 
the  practice  in  this  respect  was  now  entirflv 
changed,  and,  as  it  was  necessary  to  appear  at 
some  time  to  urge  a  ground  of"n\il|ity'in  the 
proceedings,  that  it  was  much  bettor  "to  ilo  so 
before  thecase  had  gone  to  judgment  nnil  a  larjre 
amount  of  costs  incurred  ;  ami  al.^o  that  the 
service  at  Ihe  domicile  of  the  husbuiiti  for  the 
wife  was  sutt'cient  where  the  wife  was  only 
sejiarated  as  to  property  and  not  </<  curpa  that 
the  return  of  the  bailiff' should  have  ,«ialeiiiir<in 
whom  he  served  it  and,  not  having  done  so,  it 
must  be  held  to  be  null,  '/"/ir  Trust  A  L.m 
Company  of  Upper  Canada  &  M/Kiw  et  rir 
1..  C.  J.  154,  8.  C.  1869;  107  &  119  0.  C  P,-  ' 

13.")".  Out  of  the  Province) — Where  a  writ  was 
endnr.ued  "  to  any  of  the  bailitl's  of  the  Superior  j 
"  Court  for  Lower  Canada  appointed  fur  the  i 
"di.-trict  of  Quebec,"  but,  Ihe  defenilam  km\ 
a  resident  of  Upper  Canada  it  wiis  endnrseil  |,v 
the  jirotlionotary  "this  writ  may  lie  servtil  i'n  i 
Upper  Canada,"  and  the  retiirii  ol  service  sIkbhI 
tliut  it  had  not  been  servefi  by  ii  liailitlhul  Ival 
literate  person,  the  service,  on  e.xception  lo  the  I 
fiirm,  was  held  to  be  sufficient,  and  the  e.xception  { 
was  dismissed.  Morgan  k  Beviamin,  Ki  LCK  f 
2:15.  S.  0.  1863. 

1358.  Place  o/".— Service  of  jiroce.^s "  at  thi"| 
late  liomicile"  is  not  pood  CaUlwdlw  Mnffnft  I 
ti  Rev.  de  Leg.  304,  K.  R.  1809.  "" 

1359.  Service  of  process  lit  an  eleoteil  ilomicil 
is  good,  if  it  be   stipulated  in  the  contract  util 
which  tlie  suit  is  founded   that   sncli  a  servicj 
"■hoiild  be  valid.     Oriatv.  Mc^'ulih.  ?,  IJev, 
Leg  30,5,  K.R.  1811. 

1360.  In  a  case  in  attachment  in  revendica-j 
lion  in  pursuance  ol'a  vendor's  privilege  llie'le- 
claration  was  served  at  theslieriirsoffice— //x'dj 
lo  begooil  and  sufficient.  Sinclair  ii.  ilirenv 
F(r<iuson,  2  L.  C.  J.  101,  S.  C.  1858;  850  i> 

c.  C.  p. 

1361.  Under   C.    S.    L.  C.    cap.  82,  w.  2Sl 
service  on  one  defendant  in  the  city  nf  Montreal 
and  upon  the  other  defendiint,  boili  beini;  heir^ 
(d  their  father.in  another  diMnct  isuiill,  nntwiih.' 
standing  that  the  obligdiion   of  the  fallier  waj 
made  in  such  other  district  ivhen  lie  ami  aiiliij 
other  defendants  had  their  dnnroile.    Rtnw 
al.  V.  Fourqui-!)  et  at,\'i  L.  C.  R.  22, S.  ('.I"'i:| 

1362.  Service  of  writ  upon  the  clerk  of  ih 
recorder's  court,  al  his  office  allaclied  to  lh( 
cnnri,  during  office  hours,  and  while  he  i<f 
gaged  in  his  official  duties,  Init  not  at  rt/'aurfwisj 
is  a  valid  ser\-ice.  Wihon  v.  Ihboism.  I| 
L.  C.  .].  186,  S.  C.  1869;  71  C.  C-  P. 

I. '163.  In  a  personal  action  apainft  'even 
del'endants  they  may  be  legally  sued  in  llieJil 
trict  where  one  of  them  ha'  been  -eneil  wj 
sonallv.  Ford  v.  Anger  ti  al ,  18  L,  C  J,  J\ 
9.  C.  1874;. 38  C.  <".  P. 

1364.  An  exception  to  tie  form  iillepnglliil 
tlie  defendant  is  descrilied  »b  having  hin  Joraj 
cile  in  one  district,  and  tli«t  he  was  wved  J 
another,  when  it  is  proved  that,  at  the  liinooftr 
issuing  of  the  writ;  and  previous  thereto,  lH 
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le  service  and  return  hy  oxcepiio-  ■ 
ging  the  absence  ot"  tlic  wife  from 
of  actual  eervice.  Tlie  p!ai,]t;ti 
•,  but,  at  the  argnment,  uraej 
ings,  that  the  nullity  (f  servw 
ered  by  appearance- ^«W.  t),j,' 
as  the  jurisprudence  and  practice 
■ior  to  the  Ordinance  otl6C7,t|iat 
1  this  respect  was  nciw  putirflv 
18  it  was  necespary  to  appear  at 
irge  a  ground  of'rnilluv  in  the 
at  it  was  much  better  lo  4  so 
had  gone  to  jiulgniem  imii  a  lari-e 
pts  incurred  ;  and  also  tiiat  tiie 
oniicile  of  the  hnsbinul  for  the 
!ieiit  where    the  wife   was  onlj 

property  and  not  </(  curps  ,■  thai 
le  bailirt' should  Imvpfiiaieiiupon 
ed  it  and,  not  havinjr  done  so.  il 
to  be  null,     'f/ic  Trust  *  i-aii 
pper  Canada  &  MiKny  et  rii 
.  C.  1869;  107  &11!)C.'C.P;  ' 
fihe  Province;— Whi-rc  a  writ  n» 
any  of  the  bailitl's  of  tlie  .Stipenor 
)wer  Canada   appointed    fnr  ihj 
lebec,"  hut,  the  defendant  heinc- i 
pper  Canada  it  wiis  einlorseil  hv  | 
ry  "  tills  writ  may  he  .«erYti|  in  I 
i"  and  the  retiini  olservieeslicvf,! 
;  been  scrveil  by  a  liailiif  luit  hva 
,  the  service,  on  exception  in  the 

to  be  stitticient,  and  llie  exoepii-m 
.  Morgan  k  Bciiinmin,  l.'i  L.C.H, 

of-—  Service  of  jiroee.'^s  '■  at  llwi 
is  not  j»oo<l  ('aldic'llv.  Mofifl  I 
:!04,  K.  B.  18(1'.).  ' 

le  of  process  at  an  eleoteil  domicil 
be   stipulated  in  the  contract  mil 
t  is  founded    that   Piieh  a  service! 
d.     Oriatv.  Mr^.'uhk  ?.  Hev, 
.  1811. 

lase  in  attachment  in  revendicaH 
.nee  of  a  vendor's  privilege  the 'If- 
served  at  tiie  slieriil's  office— //(.'J 
1  suflicienl.  Sinclair  Si  ilirersvl 
I.  C.J.  101,8.  C.  185H;8sOA^i!SJ 

;r  C.    S.    L.  C.   cap.  82,  sec.  2SJ 
^  defendant  in  the  city  of  Mimlreal 
other  defendant,  liotji  being  heir) 
,in  another  diMriet  i.^imll,  nntititiv 
the  obi igd (ion    oftlie  fallier  wai 
other  district  ivIuti  he  ami  alllii| 
ntshad  their  dom'Oile.    Jlmifri 
r,  dot,  13 L.C.  11.22, S.Cl-tii 
ce  of  writ  upon  tlie  clerk  of  lb 
irt,  at  his  office    attaciied  to  ill 

otiice  hours,  nnd  while  he  i^ii 
)tTicial  duties,  Init  not  at  a  Paudini 
seri'ice.  WHtinti  v.  IhbotMn.  1| 
S.  V.  1809;  "1  V.  C'?. 
.  personal  action  again.'t  '(if 
icy  may  be  legally  .sued  in  IlieJ 
ne  of  them  ha.'  been  -erved  r*« 
rd  V.  Augtr  et  id,  18  L  C  J,  "^ 
M  C.  v..  P. 
xception  to  tie  form  allegiiift  tliil 

is  descrilieiJ  »s  having  hisdoiiil 
strict,  and  that  lie  was  .wrvedil 
1  it  is  proved  that,  at  tlietiineofta 

writ,  and   previous  thereto,  la 


Jefendant  had  his  domicile  in  the  district  where 
I   ewa.  served,  will  be  maintained.    HainauU  v 

bjncn,  5  K.  L.  472,  S.  C.  1874. 
1365.  Return  o/. -The omission  in  the  sherift"., 

return  of  the  county  or  parish   in  which  the 
[  process  ad  respondendum  has  been  served  does 

,ot amount  to  a  nullity  d'explnii.     Lambert  y 

3t.b.  Return  of  service  at  the  domicile  of  che 
Wendant,  without  saying  that  the  olHc-'r  snoke 
io  any  person,  is  no  service  in  a  default  casp 

1*7.  Where  the  return  describe.)  the  service 
..upon  a  "growing  person."-//,,/,/,  ,o  he  no 
jervice,  as  such  a  person  n.ight  be  a  child  of  an 

our  old,  and  there  was  therefore  no  certainly  in 

m.  In  an  action  en  retrail  Ugnager  on  an 
,  rtception  by  tne  defendant-//,-/,/  that  M.e 
oiiiwion  to  state  in  plaintiff's  return  of  service 
»  the  o#'/-«  therein  nientioned,  the  residence 
or  domicile  of  the  bailitf  or  of  the  persons 
wompanving  him  ^.^recors  was  fatal  to  thede- 
I  mand,  and  siich  oniiSHion  might  be  pleaded  Vn 
.iclLK'tion  bv  a  plea  au  fondn  en  fait,  and  not 
niorevhv  nivlmunarv  exceptioii.    l>an,,renH  v. 

■   'w  ;/''.^ri  '*^^'  ■  ^^  &  79C.C.P. 

1.M  Where  the  bailitt   ,„   |,is   reiiirn  .-tyled 
ini.«ef  a  bailif!  of  tl  e  Superior  Court  "  for  ti, 
|Circuito,Qi,ebec  •■-//«/,/,    ,„h  ,o   vitiatM   e 
TV^w^-o'"''*^-'^"'^'''   "i^f'K.40,   S.C 
!:iiO.  Where  the  hailift  ha.l  made  his  return 
oiserviceot  a  petition  for  appeal  to  the  Cin-ui" 
Ixrt.M.ng  that  he    had  serve.l   it  upon  tie 
alI,.:.^e>so      be  res,«nde„t,  by  leaving  a  com 
»f«-i  the  clerk  o^  the  court,  omitting  to  sta'^'e 
la  the  sai..  attorneys  had  no  ,i,„„i,f|e  ,vilr 
lie  limits  allowed  by  law- //e/,/,  to  be  null,  on 
ilieground  of  such  omws.on,  and   the  neiitio 
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i-'g  busines     „    rs      I'T^f  ^^^"v  time  dur- 
L.C.R.ss,  Q.B   ISO')-""'""'"'  '-■   Garcemi,  IZ 

thl'lLlc^'^Zi'uI^-^f'  «"oA«r.-/7./,;;  thai 
and  that     le  "mu  n   or      "  .T'^"   P«'-'«"«'lv 
should  be  written  on  u.,?,    T""""r^^   ""'"''^■■^ 
»  Hbeet  of  paper  °  '1^?  TT  "■^«'<''«nd  not  on 

-,f-/^  s^"  2'r  c  h'';^^  f^ 

lf'('2;  781  C.C.P.  ^"''  ^-  ^•■' 

Q.  B.  1862  "■   ^'"''""'-   7  L.C.J.  11  y. 

>vrit  does  not  vitLte  .be  J        %  ""^  "■"'"'"  «''  " 


rs-v"s,-'!');'-";;-r 


Rm, 


•X]>. 


M.landset  a^„leon  an  in-cription  ii,  im„r  . 
ton^      '/,,>  7Vn.t  kLoan  Company  of   Zer 

1    \^l  In  an  actio.,  of  ,ai.i<e  'fig'-rir  par  droit 

I  kmik.m  an  e.xcepti,>n  to  the  torw-ffHd  ,t 

w>in„-thejn,|gn'enf  of,  che  onurf  below  o  nt  hV 

.|Otiono,the  siieriff  .imse.'f,  that  he  ni. It  be 

hWtoamen.ihis  return  on  a   writ  1     the 

caiw.amt  that  he  was  competent  to  make  such 

Ice  p.  ''.  0.  li.  217,  g.  H.  18.4,  8(i 

I  .l£?n'L'''''Ti''''  ^^ili'Tma-iea  motion  to  be 
i^owii  to  aiiieiMl  his  return  oi  service  of  a  writ 

K--H-M..improbationhK,r£^; 
W  M  1.  tne  motion  was  re  ecte.l  w:th  costs 
W,)v.  Sei/mour,   7  L.  C   J     l(i  tr  \i\     no 

I  *S.C.lSi2;  ,^0  CC  F  "  ^-  ^- 

li'.^  ;■,"  ''^^  ■"  occasioned  by  the  error,    'lb, 

I  CiSc™.,  I      "^^'''  ^"'^  "^  Practice  of  the 
I  "Kures  used  ,n  a  return  of  service,  and 


L  C.J.  10!),  S.  C,  I8(i3. 

L.Cr.  328,  S.C   18,;.-/'       "'  ^  ^^'"■''  ^  ■'"'»>>'\  ^ 

^ri'or^li^rarK^^ 

-th,,fo;!;rH      CSir^T''''""''^^'''^ 
Improved  l,v  oatb       J      '        "'''  '"'<'""•"  m:'M 

-■xlepLf  !::''£  rnrTr''''*'r^'^^ 

LCL..r.in;!:^c!"8«5. ''"'  "  """"'^  ' 

'•i84.  A  sheritrs  return  of  -ervice  of  i  wn(    ,( 
^i.n.nions  may  bec.ntested  o,     mo,io  ,l7,h' 
impmbatioii.      //,„/„„  ^/ „;     '',","""'"  >^i'n«nt 

L-6.-T.120.S.cS8;i'o^ac¥'''''"^'«'-'^ 

'  be'fjSn?o\l,rl'*''''''''"''''''''  '■"'"'  ""^'^''^  ^'"R 
11  f,n(n  to  tlie  ofhcer's  or  iiui"  stmti.'s  r,.,,,,.. 

i'i'jl  (■'m."""""'  '■"■■  C. . I    -ins,  S.C,  If,;;.. 

,  1387.  He  ..lu.st  .also  Stat,  in  what  year  the.  ,. 
vice  was  made,  and  what  was  the  .li'sla,  ,!  f,   I- 

P"^".itK;n:K-;;--~';:. 

forniation  for  the  purpose  of  lin.li  r,  ,e T  •.!  ! 
dan    an,   serving  him, an.)  that  he  ,va.  ,„f,  r„..:| 
lli-i    he  had  left  the  Province  of  Q„ebe.   and 
no  „nger  any  domicile    wltllin^he   v  llal, 
S.    el  where  fie  might  make  service,  was  ir?-,,  f 

^;ri::,'iT!';^-^j'«i'owe.itinuti;e.iefe;::!a,a 

absentfro.Jfh'o  P  '^'''^"  "•'' '"^''"'''  "'"'  «'»«  ""« 
fnrreil^  2,  ^  Province  of  Quelxn;,  but  ,,o«.ess. 
o!utborl^»lV"  ^'n"""'  '"^^''-f  Sore!,  siUcie^t 
mea  ?f  1  f  '*>:.<=»""'«""  of  the  said  detendani  by 
dsmis  It  ■"■"""?'"'' "'"^  the  action  wouM  li 
dismissed  on  exception  to  the  form.  TheM^'oi, 
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,tc.,  of  Sorel  v.  Newton,   3  R.    L.  394,    C  C. 
1871  ;  68  C.C.P. 

1389.  A  bailiff's  retuin,  Rtating  that  he  made 
tlie  sorvice  between  eleven  o'clock  and  noon  is 
unfficient.  St.  Denis  v.  Bilang^r,  15  L.C.J.  84. 
S.C.  1H71  ;  78CC.P. 

1390.  A  liitiiitrH  rettirn  of  service  may  becon- 
li-ted  on  niulion  without  itnnrobalion,  uiile.ss  the 
ci 'urt  otherwise  orJeis.  McMillini  it  Buchanan, 
IT  L.C.J.  13,  Q.B.  1873;  15',t  C.C.P. 

13!ll.  AbuilitrR  nlurii  made  umlerhi.s  oath  of 
utlicc  n>ay  be  contested  by  .suininary  petition 
wiiliiiiit  improbution,  unless  the  court  otlierwiee 
or.jer.-,  and  by  such  petition  one  may  pray,  not 
uiily  that  the  reitirn  be  set  aside  as  false,  but  that 
ilie  aetion  of  which  it  is  the  return  may  be  dis- 
missed with  costs.  Rrosseaii  v.  Alves &, Daoid, 
IT  L.(\J.228,  s.c,  iht;'.. 

13!)2.  And  held,  also,  that  contestation  may  be 
joined  on  Mich  petition.     lb. 

139.i.  A  baililfs  return  may  be  amended  on 
motion  of  the  advocate  interested  ;  but,  as  the 
biiiliti  himself  only  can  amend  it,  the  notice 
.-h  iiild  be  siiiiplv  that  he  be  authorized  to  do  so. 
Ii:wit  V.  KithJ,  4  K.  L.  389,  S.  C.  1872  ;  80 
C.  C.  P. 

1.394.  All  action  en  lemere  must  be  returned 
into  court  before  the  expiration  of  the  stipulated 
delay,  and  not  merelv  served  witiiin  that  time. 

n:,h-e,et  rir.    v.    Shrphcrd,  19   L.  C.  J-  103, 
S.C.R.  1874;  1550  CC. 

1.395.  Where  a  bailitthas  served  the  attorney 
ol  Ihedi  leiidaiit  at  tiie  otiice  of  tiie  protlionotary 
but  iias  made  his  return  tu  stale  that  he  made 
the  servir.c  spcakinj:  to  the  protlionotary,  the 
service  u  ni  be  held  to  be  mill.  Midlcur  y.  .V..-.-- 
chiind i^  Til''  Altoriiey-G'eiiiral,  5  11  L.  3T9,  S.  C. 
1874;  b5  C.C.P. 

LXXIL  Si'Kci.M.  Answer. 

I.i9li.  Plaintiffbrought  petitory  ac. ion  against 
the  defendant  to  recover  pos.^es.sion  of  a  lot  of 
land  a.'i|uired  by  him  by  deeil  of  such  a  date,  but 
setliiij.'  up  no  other  title.  The  defe'.dant  pleaded 
that,  before  the  dateof  iheplaint'd's  title,  he  had 
been  in  possession  as  propriet<.r  for  more  than 
ten  years,  but  setting  up  no  li  le.  To  this  the 
plaiiilif!  was  permitted  to  lile  .'  special  answer 
in  which  he  set  up  anterior  titles.  Tiie  detemlaiil 
objected  to  this  special  answer,  a~  being  in  lact  a 
new  action, to  which  his  plea  would  not  a{)ply,aiid 
also  l<i  an  interlocutory  judgment,  ^eltmg  aside 
the  closing  of  liie  plaintilfs  ,n<iiii:t(;,  previously 
made,  and  the  evidence  taken  oi.  the  defendant's 
inscription  liir  ewjiirte — //rlil,  that  the  action 
iiiu-t  be  dismissed,  and  li..th  parties  put  out 
111  court,  paying  their  own  costs  in  both  cruris, 
because,  among  other  things,  the  pbiinlitf  had 
Cadeil  to  e.-ljiljjisli  his  title  to  tiie  lot  in  manner 
and  f.irii  as  set  up  in  the  ileclaration,  and  Ik- 
caiise  the  issue  was  altoiretlier  irregular,  and  the 
parties  ought  not  to  have  been  allowed  lo  proceed 
to  I  miaete  O.sijuod  &  Ktllaw,  10  L.  C.  H  22, 
Q.  li.  1869. 

I.X.XIII.  Special  Repmcuion. 

1.(97.  A  Bfiecial  repiicaiion  cannot  be  iited  by 
riefcndunt  to  the  special  answer  of  the  |  '  lintirt. 
MmriHon  v.  Kiem/cownki  f.i  qval.,  4  L.  C-  R. 
419,  8.C.  18.1J;  LH,  sec.  3,  C.C.P. 


1398.  But,  held,  in  appeal,  that  a  special  repli. 
cation  may  be  pleaded  to  an  answer  edntairnn" 
facts  not  stated  in  ll\e  declaration, aiiij  ilmi  wiij,'! 
out  obtaining  the  leave  of  the  court.  Kierxhnrm 
&  Morruon,  6  L.C.R.  159,  Q.B.  185(1. 

1399.  It  is  competent  for  a  defendant,  \v|io.e 
exception  has  been  sfK?cially  answered,  lo  rniilv 
specially  to  such  s|(ecial  answer,  ami  that  nii||. 
out  it  being  necessary  that  he  slidiilii  (,1,^;^, 
permission  to  that  effect.  Rfi^itiii  \.  HiHen,,  \-i 
L.C.R.  151,  S.C.  1862. 

LXXIV.  St.^mi's. 

1400.  Where  an  oppeisition  is  not  .*tiimpeil  mi. 
cording  to  law,  the  court  will,  iipnii  miuIhui  of 
the  plaintitt,  give  leave  to  proceed  wilii  llietiale 
of  the  etlects  ,sei;;cd,  mitwitlisiandiic.'  ^ucli  oi)|,.p 
sition.  Oibnun  v.  Jumii'tion  id  rir.  A:  tiadnj.  U 
LC.R.  35l,C.C.  1H()6. 

1401.  Where  a  party  has  failed  io-iiiiii|icer[ai!i 
of  his  depositions,  the  (irothoiuitary  mav  relu-c 
to  draw,  certify,  or  tax  such  parly's  liilliii'ooaip, 
while  the  de()iisition<  remain  so  mipaiil.  Emmii 
v.  lilais,  2  Q.L.R.  LSI,  S.O.  LSTH. 

LXXV.    .Si  HIMKXAS. 

1402.  Where  the  protlionoiiny  l■^lu.seli  to 
allow  to  the  pluiiititl  baililfs  ices  in  llie  ta.xalion 
ol  his  bill  of  costs,  on  tlie  ground  tliat  lie  li*! 
iiisei ted  more  than  four  names  in  llio  (iriiniinl 
siibpo'iia,  and  the  plaintilf  miele  moiidii  to 
revise  the  taxation  —liild,  that  the  iiiiitiun  ititm 
be  gianted,  as  the  insertion  of  mure  lliati  four 
names  could  mil  prejudice  the  ptiily  in  anv  wav, 
('i)iiillard  v.  Lriiiirux,  9  L.C.l!.  .'!',):!,  S.  f'.  IHJD, 


LXX\'I.   .Sll'lM.KMKXT.lltV  Hk 


A  SONS. 


1403.  The  plaintitt'  has  no  right  to  tile  etip- 
[ilenieiitary  reasons  in  support  ol  liin  ileiiiaiiil 
when  they  are  based  on  new  fu'ts  wliicli  jiaie 
arisen  since  the  action  was  broiiiriii.  Gudhuixii 
Trndean  el  III;  17  L.C.J.  271,  Q, II  IsT.l. 

LXXV II.  Transaction. 

1404.  Where  a  dispute  concerning  the  rijlit 
to  a  certain    road   had  been  coinpronii>el  hv  a 

I  noianal  agreement,  by  wliiidi  the  d"lVi|.|aiit  |ir'- 
mised  to  pay  to  tlie<(i//f'Mi'.'.' of  the  plaintilf  i'.lOa 
I  yeai',aud,on  action  being  brought  fur  llicaniiniiit, 
!  pleadcil  that  he  hail  eiite'ed  iiilo  said  agriviiieiit 
through  mistake,  and  by  the  false  repiweiit;!- 
tioiis  and  fraud  of  the  diitriirx  of  iIih  pjaiiilitt', 
liiid  pleaded  also,  as  arising  out  of  llie.'^e  allejia' 
lion-,  want  of  coiisidcralion,  on  sviiicli  i-^-iie— | 
//(/'/,  reversing  the  judgnicnl  ol'  ilie  QiicPii'* 
Hench,  an  i  rei*toring  that  of  ilic  Sii|icriorCmiri, 
that  the  term  tran.tarlinn,  which  is  ei|MU'aleni 
to  the  term  cumproinise  in  the  English  law, is 
an  agreement  to  put  an  eiui  to  dispute.*,  ami  lo 
leriiiinate  o  avoid  litigation,  and  in  sncli  caw  j 
the  consideration  which  such  party  receives  is 
the  settlement  of  the  dispute,  the  real  Clm■^iJe^  , 
ation  being,  not  the  sacrilici'  of  the  ri)!lil,  but 
the  abandonment  of  the  claim  ;  ami  it  is  no  oli-  j 
jeclion  10  the  vaiiilily  of  siicli  ccjiilraci  thiU  lli* 
right  was  really  in  one  of  the  p-irtiefl  oidj. 
Triage  et  at  k  Lnvnllee,  7  L.  C.  J.  ti5  i  13 1 
L.C.U.  132,  !'.  C.  1862. 
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PROCLAMATION. 


|ily 


d,  in  appeal,  thai  a  special  repli- 
leaded  to  an  answer  fMritain'ni' 
in  the  declaration, aii'l  ilmt  ivi(l° 
'  leave  of  the  court,  h'ier.ikon-gi;! 
,.C.R.  159,  Q.B.  185(i. 
npetent  for  a  defetniiinl,  wlio;^ 
'en  Hfieciully  answercii.  tore 
1  H|iei;ittl  an.'^wer,  ivinl  tliat  »■ 
;essiu-y  thai  lie  sjiiinlil  oUam 
ill  ettec't.  ReqiiHi  v.  Ili-lle,,,/  ]■) 
;.  1862. 


iti  opposition  is  iifit  stiimpe-iac. 

tlic  court  will,  iipoii  Miiiiiun  of 
e  leitve  to  proceed  willi  the  sale 
zed,  iMitwillist.iiidiii'/  vn,.||  q.,.,^ 
V.  Jiimic.ion  ct  fir.  \  Ihahu.  li, 

IStiH. 

party  has  failed  to -laiiipccrtaiii 
IS,  the  prothniuitiiry  imu'  relii«c 

01-  tii.K  >iich  parly's  liill  iif  oostp, 
:ionsreii!ain  su  unpaid.  Em<iu'\ 
11.  ISl,  S.C.  I.STtl. 


the  prothoiiotaiy  rcliisea  lo 
:iititl  haihrl'"s  iVes  in  the  ta.\atioii 
>st.'s,  on  the  jiroiiiid  iliat  he  IkvI 
laii  four  iiaiiu's  in  lliiMirii;liial 
the  plaiiitiir  made  niniion  to 
on  —Hvlil,  that  the  iihiIkim  niun 
he  iii.sertioii  of  mure  thiin  fuiir 

prejudice  the  partv  in  aiiv  wav. 
i«(>»x,  '.»  L.C.I!,  lili:!,  S.  (/.  1«:), 

I'l.K.MKNT.UtY   RkA.-<ONS. 

lintitf  has  no  riijlit  lo  tile  «iip- 
■ions  in  siifjport  ul  his  .leinan-l 
lased  on  I'ew  f.icts  which  ha\e 
aolioti  Hrts  hroiisilit.  (iadbfiisti 
.7  L.C.J.  21\,q.ti.  Wl 

.\XS.\CT10\. 

a  dispute  concerning  the  rijlil 
,d  had  heen  cnnipnuniso'l  hy  a 
cut,  hy  which  the  di'lVii'lunt |ir- 
the('i//<'«/'.s'(]f  the  iihiiiitillioOa 
.jii  heiujj  hrou;rlit  fdr  tluMiiiioiiiit, 
hud  eiite'ed  iiiId  said  ajii'ivniciil 
e,   and  hy  ihf  false  re|irfK'iila- 

of  the  (Ill/cms  i)(  the  pliviiilili', 
1,  as  arisinj;  out  of  tiiw-eiilli'ira- 
.iiisideralion,  un  wiiich  is.-ue- 
:  the  juil;.'iiieiit  ol'  llip  Qiicpii'i 
.jrlni;  that  of  the  SiipenorCi'un, 
•(Ui.iaction,  wlucli  is  ei|iiivaleni 
iproiuise  in  the  Eiijjli.sli  hw,  i? 
t  put  ail  end  lo  dis|jiites,  nml  lo 
ijid  lllifratioii,  and  i'l  such  caw 
n  which  such  parly  receive  i.^ 
f  the  dispule,  the  real  Cllnsilie^  . 
;  the  Hacrilioc  of  the  ri-jhl,  Iml 
It  of  the  claim  ;  and  it  is  no  oli- 
liidity  of  Bucli  iuiiir;iul  tlial  inj 
y  in   one    of  the   parties  oiily 

Lacnllee,  7  L.  C  J.  t^5  i  I ' 
).  1.862. 


140.  But  held,  at  the  same  time,  that  such 

.  ^agreement  may  be  set  a.ide  for  what  the  old 

french  law  calls  dnl,  or  for  want  of  good  faith   n 

,iher  of  the  contractinj,^  parties;    or  for  wha 

iieodirench  law  terniB  areur,  if  the  e,-reur 

Miftlon  be  in  the  compromise,  and  of  such  a 

duracer    hat   if  mu8t  be  con.sidered  to   have 

I  i^ii  the  determininfr  motive   of  either  of  the 

I  j«lw  in  enterii."  into  the  agreement       Ih     I 

I  kll93,  1!»20  and  1926  C.  C.  "'•     '"•'  '^ 

140(i.  And  held,  alsr,  that  "the  French  law  on 

Ml  Hihject,  a.s  well  a.s  the  English  and  Scotch 

1«,  follows  the  rules  of  t„e  civil  law      and 

.rllior  where  the  claim  of  the  appellants  was 

UmM'\  'hf  consideration  for  the  pavment  hv 

li|.frcs(>ondeut  wasthe  surreu,ler  or  the  ahaN- 

Ijonnient  ol  the  appellant's  claim,  and  such  i 

l»iisi(ieration  was  :5uffioient  lo  support  the  res 

Iplents  promises.     1|,.  I 

1407   A  party  in_  a  cause  has  a  right  at  all 
Itinies  before  imal  judgment  to  seitle,"  comnro- 
«,  or  transact  with  respect  le  all  m.atter.i  in 
Idi^le  in  the  r-a.se,  including  costs.     The  One 

\l'0im><e/x4c!c.  '      i-Ais.  C.  K, 

I  lllis.  Municipal  c,.rp,  rations  have  ihe  power 
ll^.Miif^actin  all  claims  f,„-  .j,,,,,,,-,.,  or  other 
I.Be  against  them,  and  are  hound  ifv  >uch  trans 
Imms.and  cannot  l,e  relieved  from  them  ex- 
■ftpllorihe  .^ame  rea.soiis  as  may  he  mvoked  hv 
l4»iN.livnl,ial  po.ssessc,]  of  all   I,.,  ,.,v,l   righN 

UUcliiih  -  K.  L.  ,.2o,  s.  (".  is7(j. 
%  14IJ1I.  A  pariy  in  a  case  may  transact  i„  virtue 
hu'Hilcinent  arrived  at  the  dav  h,.fore  uiscon- 
fcmiirg  the  action,  an.l  it  is  suflicieni,  if  he 
klltrs  to  di.scontmue,  that  the  other  partvslKMild 
»K.L  (U.i,  fX.  l.-<7o;   1918  C.  (,'.  A:  lol  C.C.P. 
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I-  Epfkct  ok. 

-i^'noi^pa:  ;!:'T'^'*''"'-)%'- p.-om.s- 

pnor  to  the   f  roc.'aniatii?'"'?".  ■^.''^■^''-   ■»  »>«' 
■•ency  of  Ainer  ca,      t^^"^  "'''  cVr- 

I'"''   i'-sued  heforc  t    .'     '  ^";'  ' ^,  l"-"«la"'at,on 

//^M  that  thr;,L     ,,;,•,!,  )i  ^"^'^"""^  ''"'- 
INK  contracts,  vvl   '  |.  ,'      ,"  '"'  ".'^  "«ect  exist- 

PROIIIBITIOXI^-  INJUNCTION. 

[;  ^/'A'f"^T  Coiii.oK.u'ioN.s,  I4i;i 
n.  Oroinu.sok,  1115,  uiii.'         • 

Tiox,s:vLE:'ffir^^^*'''^''«''")^A- 

VI,   VViiKN  Li<:.s,  1419-U22 
*  Jl.   V\  lUT.s  OK,  142.!, 

I.    Ao.MNST  Colil'OIUTIONs. 

..o;/!nnst^'';,;:I>::I;';:;--^-nstacorpora- 
a-.d  not  to  the  -flh.e  s  ,^m    i^^^^^^'-'  '{-If 

1031  C.C.P.  '-^i-'-Lho,  Q.  H,  isTl  ; 

H.  Ao.vix.sT  Prune  Okfickr. 


LX.XVIII.    \'k11B.U,  O.Mt.SS10NS   IN. 

1410.  Where  in    an  inseriplion    en    laiix  the 

r"""uT''  "^'?  "'^  ^ft''-^'  ^'f  tlif  oniis.ion  ol 
|eiuir,|"dep,ily''  before  the  letters  F  S  V  after 

|e..f-,,al„re  of  the  deputy  protlnmotarv  to  a 
fcpiofa  ssvM-UM,  that  not  onlv  tj,e  word 
hiinhiittlK.  eilersP.S.C.wereentirelvun- 
fc.lvsirv  and  iheomission  of  them  in  lhe"copv 
Ne«ntco,ild  notinaiiy  wavatlecith,.  wHt 


PROCLAMATION. 


I  0Fl76;i. 

■  tt'liere  .erlain  questions  arose  out  of  a 

hKv action,  brought  to  recover  posses    on  . 

te-Crr"'^  granted   by   liners";^;: 

"!    1       ,    "'  ™"L-erniiig   the    laws  ubich 

«Je.aleandU.ar.sfero7i„,Hjveab!      i 

"H/W,    hat  the  English  civil  laws  were 

I      ;7-i;!l"^r\^Canadal,ytheP. 

l!Cl.''t''"';'''M'''P'''-i"I  Act  of  1^74, 

"'Wt'l.Vp,'  \K    ^     '="P"'ai  Act   Geo.  IV. 

'ii  te  'f'''"^''  were  only  intrc.luced 

;«r  Canada  in  lespect  to  lands  held  i„ 


Ill-    fiUolXD.s  OK. 

--..t  oj  j,,risdi.;l;;,'':;;   tv'i^,,;-!^je 

■;-nch  a  writ  can  on ly  be  addressed  o  a        p^  Zt 
not  to  a  inumcipal  co,p.,ratior.     ]ilo,,inV  Th, 
(^orpon,t,o„  of  Gr.uihy,  5  R.  L    ISS   S    C    t 
1^'i;  lo.il  C.  C.  p.  '  '^-  ^-  "• 

ev,'/"';;'^-  "■■■",'"  I'^"'''''''i«"  «""  onlv  i,ss„efor 

^  •  To  Com.missio.ni.:ks  is  E.xrRon.xiATioN. 

U17,  A  writ,  of  pn-hibition  cannot  issue  to 
ommissinncrs  appoimcd  by  tj,,  corpora  iVrfor 
■'■.  I'^propriation  of  ,,r„pertv,  at  east  b  fore 
l"'ir  report  has  come  before  ihe  court  forLn  ' 

■eirt  commi.smrers  in  e.nroprialiin  from  prd- 
c^jding  with  m.  unreas,  naf.le or  excessive  a warS, 


I    1    I 
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PKOPERTY. 
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VI.  When  Lies. 

1419.  The  petitioner  applied  for  a  writ  of  pro- 
hibition, ordering  a  commissioners  court  to  hus- 
pend  proceedings  \ipon  a  judgment  obtained 
against  the  petitioner,  alleging  a  want  of  juris- 
diction in  tlie  court — Beld,  that  he  must  be 
granted  it  as  of  right  in  such  case.  Burk  exp-, 
7  L.  C.  R.  40.S,  8.  C.  1857. 

1420.  Writs  of  proliibition  may  issue  to  pre- 
vent the  execution  ot  a  judgmont  of  justices  of 
the  peace  imposing  a  fine  of  $60  for  selling  hquor 
witiiout  a  license.  Duval  v.  Ileberl,  17  L.C.  J. 
229,  Q.B.  1873. 

1421.  On  an  application  for  a  writ  of  prohibi- 
tion to  restaiu  a  municipal  corporation  from 
proceeding  to  execute  the  property  of  a  corpora- 
tion under  the  summary  procedure  allowed  for 
the  collection  of  taxes — Held,  reversing  the 
judgment  ol  the  court  below,  that  a  writ  of  pro- 
hibition does  not  lie  where  no  excess  of'jurisdic- 
tion  appears  on  the  face  of  the  proceedings.  The 
Mayor  of  Sorel  &  Armstrong,  20  L.  O.J.  171, 
Q.l^.  1875. 

1422.  Proceedings  liad  againsta  memberof  the 
bar,  before  the  council  ot  the  bar,  are  legal  pro- 
ceedings, and  .subject  to  a  wril  of  prohibition. 
O'Farrel  &  The  Council  of  the  Bar  for  the  Dis- 
trict of  Quebec,  \  Q.  L.  R.  IM,  Q!  B.,  &  225, 
S.  C.  1875, 

VII.  Writs  of. 

1423.  A  writ  of  prohibition  to  (he  Court  of 
Vice-A<iniiralty  may  be  issued  by  the  Court  of 
King's  Bench.'  Hamilton  v.  Frazer,  1  Rev.  de 
Leg,  50!t,  K.  B.  1811. 

PROMLSES. 

T.  Of  Marriage,  1424-1428. 

II.  Of  Sale,  ste  HALE. 

III.  To  AoKNTs,  1429,  1430. 

IV.  Whkn  Binding,  1431. 

I.  Of  Marriage, 

1424.  An  action  for  breacli  of  promise  of  mar- 
riage re<|uire,-i  a  conimeMceinent  of  proof  in  writ- 
ing, Asselin  &  Betleau,  1  Kev,  de  Leg,  4t), 
Q.B,  1844. 

1425.  The  plaintiH',  a  woman  of  full  age, 
brought  action  (or  seduction  and  breach  of  pro- 
mise of  marriage,  and  it  was  proved  by  the 
plaintiflTs  own  statement  that  slie  yielded  to  the 
importunity  of  the  defendant  under  very  ques- 
tionable circumstances,  and  f)roved  by  other 
witnesses  that  she  was  guilty  of  very  (|uef.tion- 
ttble  conduct  subsequently  to  her  intercourse 
with  the  defendant— //eZ'.',  reversing  tlie  judg- 
ment of  the  court  below,  that  she  could  not  ex- 
pect the  defendant  to  marry  her,  and  couM  not, 
therefore, claim  anything  as  damages  on  account 
of  his  refusing  to  (to  so.  Foissant  &  Batrette, 
15L.C.R,51,Q.  B.  1864. 

1426.  An  action  of  daniages  lies  for  breach  of 

Eromise  of  marriage.     Btnninti  &  Grange,  13 
I   C.  .1.   290.  8.  C.  A/  13  I..  (V  .F.   126-  %  C   R  & 
14  L.  <;..!.  284,  Q.  B,  1870. 

1427 .  And  where  the  female  /i'anc^e,  refused  to 
carry  out  her  agreement  to  marry  the  plaintiff", 


on  the  ground  of  reports  which  she  hai]  Jita,! 
against  the  plaintiff's  father,  with  whom  it  «« 
understood  she  and  her  husband  were  to  live  m 
con\vt\on—Held,  that  she  was  justified  in  |;rea|;. 
ing  the  engagement,  but  she  should  fiay  tlie  at- 
tual  loss  incurred  by  the  plaintiff  thereby  V„ 
reau  v.  Pelletier,  6  R.  L.  720,  8.C,  lH7;(, 

1428.  Promises  of  marriage  form  valid  obii. 
gallons,  and  are  subject  to  all  the  rule-  of  such' 
even  against  the  female  contractante,  Matim 
v  .Lajtamme,  4  R.  L.  371,  S.  C.  1«"2. 

111.  To  Agents. 

1429.  A  special  undertaking  to  payannieof 
hand,  negotiable  but  not  endorsed,  to  tiie  agentni 
the  payee,  in  consideration  of  bis  tbrliearaine 
tor  a  time,  is  sufficient  to  enable  the  agent  lo 
support  an  actioti  ex  contractu  in  bis  own  naiiic 
for  ihe  amount  of  the  note.  Ay  twin  v.  t'r«((t/|. 
den,  2  Rev.  de  Leg,  125,  Q.  B  ''.H20. 

1430.  And  where  the  endorser  i if  a  nolo  pre- 
mised the  plaintirt''s  lawyer  lo  pay  the  ni*. 
though  lie  was  released  at  the  tinie'bv  ihnait 
that  the  note  liad  not  Ix'eii  protc'^leii,  bni  „r)| 
action  brought  against  him  lie  plciided  tliat  viioii  I 
promise  was  not  binding -//<-/(/,  that  a  prnin^e 
to  a  lawyer  of  the  parly  ivas  just  as  bindins;  a< 
if  m.-ide  to  tiie  party  hiniscK.     .hiliiisimv  fhi.i- 

frioH,  7  L,  C.  J.   125,  &  13  I,.  C,  H,  1(11,  CC 
1863. 


IV.  When  Bindinc. 

1431.  The  defeinJant  to  an  notion  tocnm|»[| 
him  to  execute  a  deed  of  ratificiition  of  ilonatioiil 
in  accordance  with  his  prcjiiiisc  to  ratify  witlnnj 
eight  days  after  tlie  death  of  the  iisiifriictiiarvT 
ple.-vie  !  that  there  was  no  consiilTatioii  foniiel 
promise,  and,  therefore,  it  was  only  a  lunkd 
pactum,  and  not  liinding  upon  liiin— 7/«W.  :liaiJ 
as  the  deed  of  donation  was  viiliil.  tlie  (iri.inii-e| 
required  notliing  further.  Eusti.n  v.  Eust'.ii.l 
L.  C.J,  138,8.  C.  1863;  9K9  C.  C. 


PROMISSORY  NOTE.S— X„  BILLS  OSJ 
EXCHANGE,  &( . 

PROOF— .Sffe  EVIDENCE. 

PROPKRTIES  A DJOINTXG-Af 
NEUillBORIXrj  PROl'inETORS. 

PROPERTY. 

I.  Description  of,  14.!2-14.'!.'). 

II.  HoRS  de  CoMMF.ncE,  '.4311, 
in.  In  Land,  acp  Titi.k, 

!V.  In  Lanes,  lt.37,  14.38. 

V,  In  Literary  Wohk,  1431). 

VI.  In  Immoveables,  xee  In  Land. 
VII     Im  M,ive»«!F»,  •"'"  MDVKABLES. 
Vlil    In^Non-Naviuable  Rivkks,  14411. 

IX,  In  Things  ForNi),  1441. 

X.  In  Things  Lost,  1442. 


IIOPERTY. 


lOf:' 


)f  reports  which  slie  had  i,ear,| 
itifl''s  father,  willi  whom  it  u^, 
ind  her  husband  were  to  live  ifi 

that  she  was  justified  in  l;reali. 
ent,  but  she  should  fiaytlieai- 
'd  by  the  plaintiff' therehv  V,, 
•,  6R.  L.  720,  8.  C.  1871  " 
!8  Of  marriage  (brm  valid  oliij. 
subject  to  all  the  rules  of  .^uoli, 

female  contractanle.    MalluHL 
R.  L.  ;)71,S.  C.1H72. 

TP. 

al  undertaking  to  pavarinteoi 
but  not  endorsed,  to  the  agnii,,i' ' 
oni^ideration   of  his  forheiiraiiir  1 
jtlieient  to  I'nalde   the  a^enl  ii> 
111  ex  vonlractn  in  his  own  tiaiuo 
of  the  note.     Aylicin  v.  Vniihn- 
:.eg.  11!5,  Q.  R    :H2n. 
here  the  endori-er  of  a  ,'iote  w-  j 
itirt''s  lawyer  to   pay  the  imif 
released  at  the  time  hv  tin  fait 
lad  not   lieen    firotested,  bm  un  j 
igainsihirn  he  pleiided  tliat  <ikii 
I  binding— //(rA/,  tliiit  a  proiii^pl 
le  party  was  just  as  biudiiii!  ai  | 
■artv  hirns<dl.     .Id/iiisoiiv  (,'(,./• 
.  125,  &  i:i  I..  C.K,  uiij:.  C.j 


IN'!)1X(J. 

fendant  to  an  notion  tocni)i|ie(| 
a  deed  of  ratification  ofdonatniiif 
'ilh  his  prcjiiiise  tu  ratify  wiiliij 
•  tlie  death  of  the  iisiirriictiiary/ 
ere  was  no  oonsiiliratiou  for  ilif| 
therefore,  it  was  only  a  niiilim 
t  binding  upon  liini— y/fW, 'lial,! 
lonatioii  was  valid,  the  (iMni-el 
g  further.     F.iixU.n  y.  FMst'iiiX 

V.  i8();i;  Wd  c.c. 


lY  NOTES— .S',',  BILLS  0? 
XCHA.NGE,  &c. 


¥-~See  EVIDENCE, 

TIES  ADJ01NING-,SV<> 
iRINf}  PROI'HIETORS, 


PROPERTY. 

riN  OF,  lC!2-U:i,'i. 
COMMKUCK,  '.-Citi, 
,  Hce  TiTI.K, 

i8,  lt37,  l4:w. 

kRY  WoKK,  ll.'ifl. 

vEABi.Es,  see  In  Land. 
EAHI.KS,  see  MOVKARLES, 
N-NAviGAni,t;  KivEBS,  1441). 
S8  ForNi),  1441. 
B  Lost,  1442. 


93  PliOPEKTY. 

XI.  In  Things  Stolen,  1443 
■''{.y'J  Threshing  Machine,  1444. 
AIII.  In  Wild  Animals,  1445 

XIV.  Ppblic,  1446,  1447. 

XV.  Right  OP,  in  Trees,  1448 

XVI.  Title  to,  1449, 
XVil.  Transfer  of,  see  TRANSFER, 

I,  Description  of, 

14H2^  In  an  action  by  a  wife,  after  the  death 
M  er  husband,  ,n  declaration  of  her  matr  mo- 
oia!  ypotheo  on  a  certain  immoveable  propeHv 
,|,icli  had  been  transferrer!  by  <ieed  of  exciian2 
king  the  h  etnne  of  her  ifu.sband  w,,h  bf 
OT  ratification-//,;,/,  that  such  right  of 
ypolh  c  was  an  immoveable  right,  and  could 
k  validly  alienated  by  the  wife  wtth  the  author- 
ization of  her  husband.  Metrisse  et  ,, 
Smll  4  L.  C.  J.   60  &  10  l!  C  R  157   o'r ' 

1433.  In  an  action  by  a  minor  come  of  age  to 
,.  a^ide  a  sale  of  bank  sfook  belonging  to  her 
.tich  had  been  ma.le  by  her  tutor  during  he,' 
n,,noritv  on  the  ground  that  the  tutor^lad 
,(sceede(  his  power  ID  so  doing-//,/,/  confirm 
^  ,»g,l,ejudgments  of  the  courS  below,  that  bank 
-tock  i,s  what  IS  termed  in  the  Frer  eh  1= 
.» mn,eM.  ficiif.  The  Bank  of  Meifl 
immn  et  rh:,  5  L,  C.  .1,  169  &  10  I  OR  oof 
a  ACL  C,  J.  1  &  11  L.  C,  it  77   P  C   1S6,  • 

14.i4.  The  rolling  stock  of  a  ra  iwiv  inl  oJ  ;  I 
fanada  ,s  a  part  of  its  realty,  bein<r  i  "more  ' 
.Wehyde,.tination,andas  such  isnot  laZto 

,f;^M^.''.,,,53,QVi,i'^65'^J/jaV.?9 
hmt,  5  R,  L,  495,  C,  C,  1874 ;  384  C  C 
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across^  the  ^a     s?  ee    a ''"''ir'' "i  •^'''  '"  ^--ecting 

''"t  the  plaint.tt  1::^'  I  ZtlZT  ^f -.  '"^ 

il'e  obstruction  removed     f    ,i°L*°'i°"  '°  '"'^'' 

[•'"mages  by  plaintiff  would  not  He,"  f'"""'^  '"^^ 

V  In  Literarv  Work. 

de  Quebec,  ^„d  J,SLtn  I'lf',  ^'"''"'^^""'^ 
violation  of  bis  ngir  ''i  ^^^^'iV.'""'"'"''*"''  '" 
and  oHercd  it  for  sale  -  wi*^''  "'^  '""'  '-"o"^ 
^the  an,ount  of  t'o    -)£"'"■"'' P^'''*''-^ 


that  only  the- 
,  --.names   Could 
"«*v    respecting  literary  pro'- 


"""'■"" '""r's'-^'^-'-^Ai^ 


themselves  of  th,   .^„    , 

P«'fty,  and  even  thev  h»,t  ..  1  •"      .'  i""" 

less  the  w-ork  bat  be  '"'rT'ff  "'''""'  ''"■ 
placed  in  circlatV.,'?"  r'^"^'^''''''  k'J'^'-  hems 
L.  C.J.  180,  .S 


.  C.  I,S74. 


lIHoRs  DE  Commerce. 

\a  The  plaintiff  claimed  by  petitory  action 
|pfi)F*rl.v  in  the  city  of  Quebec  wbie      ifo  i  J 
Irt  lor  iipwanls  of  tlurty  years  bv  i  Tr  ^''" 
Me  defence  of  the  cou  n  /ryrby  tS  e  'ecU  oTof 

1"'  I,vLa,\-fs. 


WnLnllTn'rtVbv':  ?^'^'^  "PP^"""*'^  '"''I 
laneZn  Mir    '^tY  ^^^  «  'ane  known  as  BlacAe 

•toownedhndnnM,!     '       ■       •' '^    'lefendant, 
W  JI  'r,\?r,     t^PP""''*"  '"'^'-' «*■'!»■  lane 

>™»^  t   '    /^   'onri  ''t  '"'^  *"^''^-" 

^.n^revented  access  to,   l^PPf"''^^^^ 

'»f Lfl'r  '"  "'^  'and  in  rear  from  (he 

•tathe    lane    was  a  public  street  and 


Vin.  Is  No.V-N,vi,UBLK  R,VER8. 

thelSeif:;'!;:;,::-;-- "«--'>-• 

of  the  river  Jaenu  (' ii^'*'**'  '?  "'"^  Portion 
i  property  head?,,  hI  u"  "'"•=''  *«"'"! 'd  hi,s 
'  wai^dlhir      :   :    ;-'»i^ '-'-i.and  eviden;" 

river—  Held    r,-,,,^.  fliaracter  of  the 

court  beS  ',1  u  tl   '  la,;, ,?''  r'.'"'""'^"^  «''  ""^ 
"avigable  r  vei     ' ''i    ' ' '"'^'^  Cartier  is  a  non- 

tlH-  rTparian  P  -pr  t  ,r  '  d"fl  ;'°T'''''"l'>'  ''> 
right  of  tishii  .    1  .r    '  •    «'"  '''^  ''"'  ^'"^•'■Hive 

IX,  In  Things  Pound. 

ceeds  of  thin-  ion  ,      ""■•'"■•''■^  0   the  net  pro- 
navigating     ."e  ves   ,  '  ''V,';'"'*''«"^'>•'!all.v  whiles 

I      X.  In  Things  Lost, 

tl.e  us^ial  c'itr;'?,"  1 'r;i  P'''-^''-'*^*''!  ahorse  in 
'iealers™:,,  ,  '  '^ti:/.^''/'''  '^'-- 
t/ac.ng,heh,,r.-e-in,';^ti.,t"iio;;,Pr  '**■' 

herei,,  linute.l.  prinis    >  .bi  I ,  ;,",  ''^''',^''<;  t"^""  "r  t«'i"F 


l«.:.ii.Ln  of  ,;:!  t!S7  '^:1^'  "'e  date  of  ih 
I'lPfiiantc      t  I      •"•'■<  vy    trie   auteur  of  tii 

'"^' And,  therefore/ defendant  had  unlaw- 


tr:in«lati„„„f«u,.i,  i^„>l"'    j7,;;;;','5,",  niiy  copy   or   a„, 
son  legally  e,,ii"|e,ito  11,  ..„,''  ^^\'"'<",">eut  of  the  p,.,' 

,  fame  t„  be  ko  .iriiitP,!    ,    •■    '"^'"^"'•^'.or.  Unowiiiff  tl,J 

;vri  i„g,  HuVb  ofreiid.  r  "l,a  for  ,  „.'  '""'  ''"""^''^  "' 
'hereof .  and  Hlinl)  forf.i.  5.  1'  ""'"'<"'  totlio  eopyr-li- 

I  Buph  copy  i's'niav'b.;  ?^in  17"^^":','"'  ^^ 

one  moiely  gf,H  1  l^n  tn  f,^  ^^  tlm  Act,  of  which  f^.,,,.,  ; 

other  ,othVpg;iowncr'nf"";,"',"r  ""^•'^'y-  »""  "'■»^ 
covered  in  any  court  of  p^fnS,''  .'^'y'JT'?^*.  '"  b*  ro- 
Vic.  cap,  M/iic.To  competent  furh.5icti.  „     0.  at 


II 
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PROPERTY. 


PROTESTANT. 


Jhe  original  owner,  and  (lie  plaintift's  action  was 

XL  In  Things  Stolen. 

Il'13.  And  wlierc  a  f^tolen  horse  is  .sold  at 
}iiit>li(:  auction,  iIr.  purchaser  has  no  right  or 
lite  Ml  the  hor.-e,  even  though  lie  be  in  Mod 
l.iilh,  but  must  restore  hiiu  tothe original  owlier 
JUHony  recourse  being  against  (he  sellei' of  the 
liort^o  (or  the  recovery  of  the  purchase  monev.* 
Uiiijmn  V.  McMilhm,'J  L.  C.  J.  105,S.  C.  1865. 

XIT.  In  TiiRi:sniN<j  M.^chixk. 

1444   In  an  action  to  recover  the  value  of  an 

•  iimlividcd  third    in  a  moveable   thresliin-'   ma- 

Oiine   n,  the   iK.s.se,«,«ion  of  the  delendunts,  and 

alleged  to  hav,  been  purchased  on  joint  account 

l)y    he  fornur    husband    of  the  female   plainlifl 

.-md    he  de.erKlants,    on    the   ground    that    the 

'leallKif  the  hrst    husband    had   dissolved    the 

partnership,  an.l  that  the  plait.dds  were    legally 

\esle,    by  purchase  with  tlie    rights   of  the   de- 

eeased,    and    the    defendant    pleaded    that   the 

machine   was    bought   f,  r   the  j.int  u.se  of  the 

I'urc  lasers,  and    that  the  partnership  was    not 

dissolved  by  the  death  o(  one  ..f  (he  partners,  and 

that  It   i(  were,  (lie  purchase   of    the  deceased's 

imerest  by  his  widow,  the   female  plaintitf,  con- 

•stJlii  ed  a  con.-eiit  to  continue  the  partnerHliij,- 

JhM,  that  the  threshing  muchine  was  susceoti- 

deu    being  brought  (o  .sale  bv  mean.*  of  a  forced 

■iicitalion,   and    (hat,    in    default  of    the  pardes 

ill  pos.Mes.sion  of  the  machin(>  pay  inir  the  a.-sessed 

value  of  (he  share  of   the  deeea.sed    partner,  the 

Juacime    wo.iM    be    .-oM    bv  authority  of  the 

%T"\i["t''K,'1  „A..  ^  Dmiset  a/„8'L.C.  J, 

■il.'  A:  14  L.  C.  K.  U7,  C  C.  l^tJ.J. 

■  XIII.  In  Wh.dA.m.mai.s. 

M4J.  A  person  who  has  chased  a  wild  animal, 
and  wounded  it,is  held  u,  be  the  lirs(  occupan(,so 
Jong  as  he  remains  in  pursuK,  and  to  be  the 
<.wner,f  „  .hould  i.  k-  .aught  or  killed. 
</i,ir/d>oi.i  V.  m,i/wi.,i,/,  [2  L.  ('.  J  55  &  4 
< .  L.  .1.  01,  S.  C,  Mil  ■  (jHA  vt  .leq.  C.C. 

y^W.  I'LMii.if. 

144ti.  No  person  can  obs(ruc(  a  navjc-able 
riv_ei  wiih  impunKv.     Sirin  v.    Sviiih,  3  R    L 

it.  I-.  -dO,  S.  C.  H.  1^71  ;4(J0('.  C. 

1447.  Where  proper(y  is  l,eld  in  tau.<it  U,r 
put.li,.  services  by  tlie  government  of  (he  country, 
It  is  .piite  compeiint  toi  the  lieutena-it-governor 
tiv  onier  m  council  to  alinate  or  dis()0se  ol 
llK'  pn.p<r(y,  hs  may  be  d.  .med  most  advan- 
tagcmMo  the  public,  in  wh.,.sf  behalf  it  is  hel.l 

.;/',''  "^J'l'P'^J  <><''ter,i/  v.  Middkmiss,  19  L.  C.  .1. 

.Zt.\,  h.  t.  1,-^75. 


\m 


border  on  the  neighboring  property,  ,n„„u 
maintained  in  his  poasessioaof  such  tro  "  n  ,h. 
condition    in    which    they   are.      FerauZ 

^o^/^  10  L.C.J.  .33,3,  dc.  1865 -I^rs^ 


XIV.  Title  to. 

1449.      Where  there  is  u  conflict  of  (itie  u 
tween  two  proprietor.s  of  dirterent  parts  of    t 
of  land    derived  from  a  common  ankur,  the o 
who  traces  back  his  title  to  theconin.o     !  ,,; 
particu  arly   when    it   appears   or   i.s  to  be  ,   ' 
.sumed  (hat  he  wa.s  H.ofir.t  purchaser,  „il  1,*^; 
the  preference  over  the  one  who  onlv  si  ow 
more  recent  deed  ;  and  in  determining  the  1- 
t.on  It  mu,st  be  ...gardedas  between  t1.eori3„al 
vendee   and    the    original  vendor,  who  wil  t; 
bound  to  make  good  the  description  bv  uhi     j* 
.'Old.     Herrick  &  Sixby,  8  L .  C.  J .    V  l    u 
1864;  1501  C.  C.  '  ^- '^■ 


PROPRE. 

I.  What    !.s,  see  Marriage  CVvnucT^  Co 
munity.  '  ^" 


PEOPRIETORS-.W    NKlGIIBf^R 
ING  PROPJ{IETOU.S. 

PROSTITUTION. 

JMlglllloE.""  '"'"'""^•^'  '•'  ^^— 

PROTECTION.-.SVe  WRITS. 


PROTEST. 

CHANiiK. 
II.  Waiver  of,  see  WAIVER. 


PROTESTANT. 


XV.  RiijiiTOf,  IN  Tkke.s. 

1148.    The  proprietor  Of  growing  trees  which 
■havejieeu  .n  existence   tivor  thirty    yeara,  and 

If  a  thlfig  lout  or  stolen  h«  b<«i,tht  in  good  Jalth  In  a 
*a.v  or  market,  or  »,  a  pubn,,  ,al«,  nr  fronT7?rL"V\t^»| 
t»e  Ml  iitrnDa.  artl...e».  H,e  owner  co.i.iot  reelatm  It  with 


1150.   Action  was  brought  against   tliedefen-l 

dant  as  »  Roman  Catholic  for  the  first  iii,s|,ilnifiit 

of  an  amount    taxeil    .against  him  lor  constru'-j 

tion  of  a  church,  and  thedefendniit|,!oa.l«iili»t  j 

he  had  been  a  Protestant  lor  tipwunls  „.  thirtv 

year.s,  and  as  much  was  not  liable-//fM,  liisU 

considering  that  all  (hefanulv  of  the  (Iciendaiil 

was  proved  to  lie  Protestant,  ami  the  liisttiine  thef 

ilefendant  iiimself  had  taken  the  comiMuiiion  m\ 

in  a  Protestant  church,  (ogedier  wiih  hiaoMJ 

declaration,  lie  must  be  held  to    be  Protestani, 


nn.l   tUe 


I.e., J  7  --  .'-.-  J..-- 


' **'^ "•*-   •!'~rti!ssc'j.      i.-cj;'y;rjtt3  -r  ■ 

LmJiine  v.  Laflamme,  6  L.  C.  J.  220.  t  C.  18i)2.L 
1451.  But  neld,  in  another  case  of  the  wmf  I 
kind,  that  a  person  Iwrn  in  the  Koiiian  CatholieJ 
faith  could  not  claim  exemption  from  the  cbli-l 
gations  impoeed  upon  hiin  by  bis  religion  b;  the  I 


PROTESTANT. 
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I  neighboring  property,  „„,„  u 
Jus  poBsessioaof  such  trees  in  tu 
which    they   are.      Ferouiim  . 


ire  there  ih  u  conflict  ofiiiie  I* 
nrictorsofdirtercnt  fmrtnofa  l,i' 
7  [TO,,,  a  cotiiiiion  anieur,  iheor,. 
:k  his  title  to  f,he«min,oii8uuw 
■lien  It  appears  or  i.s  to  be  m' 
wa.s  the  hr..tpurchu,.^er,  Hill  |,a,e 
over  the  one  who  only  sliows  a 
^e.l;aDd  in  detenniiiimr  ,|,e  ,,„;,.. 

p  e^arded  ae  between  i!,c  ungmal 
he    original  vendor,  »l,u  will  1^ 

iKOodthedoecriptioMbywliiehi,,. 
&  i>2xb!/,8  L.  c.  J.  :\->i   0 
C.  '  ^' 


PROPRE. 

see  Mabrugk  Cuxhiacts,  C 


on 


TORS-.W    NKIGflBOR. 
}  PHOPJilETOlLS. 

ROsfmiTION. 

>      OF    SkI'AU.^TION    UK    Co.VSORTS. 
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DTION.-.SVe  WRITS. 


PROTEST. 

-I.S,     Ac,    RJLl.s    OF    t'.X'j 
F,  see  WAIVER. 

'ROTESTANT. 


was  broiiijlit  iigaitifit   the  del'pn-l 
!i  Catholic  tor  the  (irst  iiisialnieiit  | 
;axed    against  hii/i  lor  constrr- 
I,  and  theilofcn(liuil),!eii.ie.iili8t| 
F'rotestant  lor  tipwanls  ctliirtr 
iicli  was  not  liable- //('M,  disU 
tall   the  fanillv  of  the  ilelendaiit 
'  Protestant,  and  the  li4*t  time  (he  | 
■If  had  taken  the  coniiiiunioD  i 

church,  fijjrether  with  liisomi! 
must  be  held  to    I*  Prole.itani,  j 

.-«»    ,11 : 1         r.,  i». ...J.',.   J.' 

mnme,\>  L.  0.  J.  220,  0.  C.  1862., 
'Id,  in  another  case  of  the  8»nif  j 
son  l)orn  in  tiie  Boiiian  Cathokf 
jiaim  exemption  from  (lie  obli- 
upon  hiin  b;  bie  rellgiunb/tbe 


m 


PROTHONOTARY. 


nierefactofbie  having  ceased   *„  ^^OTHONOTARK 

ceremonies  of  that  religion  in  lii     P'"?c'ico  the  I  ha,.,  „  ,  ,      , 

mS.C.  1862.  *  ^-   ^"''o"..  G  L.  C.  J.    ,'.    "'''""'i* 


F.n,;:;r:^r'W;.nc.l.Ji:;;;'^^'erepor,h,.v,. 
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prothonotary. 

I.  AoTio.v  Against. 

For  money  Deposited  with,  1 452    i  ir ., 
n.  Certificate  of,  1454  '  '^^•»- 

III.  DiTiEs  OF,  1455 
jV.  Feks  op,  14561458. 

.LuBii.iTv  OF,  1459-1461. 
Vb  PowKus  OF,  1462-1466. 
^ lb  PoWKK  OF  Deputy,  14G7-1470 
vllb  Ki(JHT.s  OP,  1471. 

I.  Action  Against. 

an  amount,  and  depo  ted  ttV'"''"*'^  ^  ^er- 
wliicli  wan  not  accepted  and  f.""^  ■" '''''^'' 
c^ed.andplaintiffrecover^d  a  I'  1'"°"  '^™- 
a.,  that  tendered,  and  tl'e  de",e'7;''[,""'""»t 
kd  been  replacei  ,  and  the  mn  wf,  ^  '  '^  '"""■' 
lin.wa.,  no't  forthcotn in' "artl'^'f'^'"*''^ '^i"' 
meiition  of  the  jiidgment-Vw  '■'"•'  °'  ^''« 
wrecover  the  money  thai  «n  ,'  °"  *"  «'-'ti«"i 
Wandreeeive.  would  not  M.'tf'"^"  ''''^  '"'""'v 
«lhe court  for  money  so  d.     Tl""'  ""'clerk 

'•15')   And  /,e/t/,  ajg^,    that  it 

•in^-uchc.^;   ril.J','-.^P'^'-'''O.Je 


^^«<cso„,^^^'',^"J^  another  ,0. 


'-'•UIU.ITV    OF. 


'  money     '" 


lb. 


i**«^en,ighym;;,^::;^S; 

II.  Ckrtificatk  of. 
I^Kiffi-'t'ijP^ho    ,       0.,, 


'II.  Duties  ok. 

I  "Hie  has  omitted  to  «io.n   tlV      P'^'^  i'O'iotary, 

|V'«r.,2Rev.deLeg'';,;)'^,t'B.&   '"'"^ 
'^'-  Fees  of. 


|^"'.e"  ^xi«t,nHr",!:'^l'^'^  "^'  '•'M'H  under 
■  Un  a  Hint  o..  .„.        •  .:  •  '""I 


-  -   "liH"!     til       III/.       xl  ---.      i»r>f^ 

'•^'P'-^.'fntatives    vvere   ,  ''-""''^'d"^ 

mi  an  oftcer  of  *),„  ^  "'"  '  "pnienu  hem.r 
;"'"n.arily  impleaj  "/'and'""'  ''""'  '"''''•^  o  be 
^'"'.^''n/raintepurr,  L   r      ""("'ironed,  by  r,,l  - 

'■"".  And  hp/i     ,  '  ''^     ''^■^'• 

"-!^viths„ndin.   i;,lt  ,' "'f/  "'e  .aid  Pap,,,,,,, 
pointment  bv  the  [;  .  ''■>^   "'«  '<'nns  of  h  1  ^ 

"•I'l  no  control  over  tl.r.  )  '"■''  i-'ollea.rn,.^ 

,  Superior  ('mint  '"    business  r.f  .1    «  ".'^' 

>»"nerat,on  b^i„g  J  3; '''".P"'*'''-   ami    re 

7"olun,ent«  of  tfie  Sit  r    ""'  ''"^''''e^.s  an  i 
I  fheless  huble  for  nil     '"-""  <^ourt,  he  was  r,«> 

VI.    PovVKIi.s   OF, 

:!-,'''^p7ypS,;^^r;??'*'"'«pSh: 


'''^•'•"')K'ai,oMl,,.o,,.'   von     ';"''•'•  '''^'  ■-'■'■' 

i   ]"■  """Pany.  ,.,„i   ,/,:.     ,  L         ''f  ^'^  ".gainst 

,'','.f^"-^""d  that  the!  ,„/;''     ■■'."l  "■"Mirred  o„ 

y^"    ;vas  founded  ws    ',",''  "r  P'ai.uiir« 

;r;..r^l-;;;i;.-onpo;:,;;^^i-i;^j^ 

iti;  n',"'"'"  .'"■' -'^^ -"i.s  8.('    iHfii  ""  '^'''  I 'lot  tho  power  tn   .'.'1     "'  '"""'  "as  jjiven   Im,/ 

^^i.^^:""nr^r'rp'''"-£.:ono,„.v'^^''''  'f- "-  oSibon^r"-,!'-  -mi^ 


|;,;7»I"eatation  of  'the  ■;'""* '"*'"'  ""  ""'  "I'"! 
I*'',  that  the  uroi,,      ,  "^'^ei'^trar's  certificate- 

1""^  '-e  .,,)  fi       """'*"■.■*'  "'as  not  ei,tifl7,    , 
I       '^"iim  the  partv  :.....; """"t'd  to 


•^a.Ving  nas  bound 


htatutetorece    , ./'"'"'''''  '■''■^■P" 

j:^^  <V"-X:'  '^x:j"  «pi-i  and  ,.0 oti,;;: 


1099    PROVISIONAL  POSSESSION. 

1464  The  protlionotary  of  a  district,  th 
iudTof  wl.ich  ■»  iHX.nJby  law  to  reside  m 
inother  diHtrict,  may  graut  a  pct.fon  w.thoui 
n.ng  forth  the  absence  of  the  Jj'dKe.  fe* 
■«  Duncan  &  Duncan  &  Lynch,  15  L.t.J.  iii, 
'iCil  1871;  465C.C.P.  .  , 

1465.  The  joint  prolhonotary  han  a  right  to 
m'eive  au  affidavit  intended  to  make  proof  in 
another  d.Htrict,  and  that  even  when  euch  a  h- 
.1  vitha-i  been  received  before  a  judge  of  the 
tpeno;  Court.  '^-A--^'  «T;;"&  ^''^'"'«' 
17  L  C  J.  33.'?,  S.C   1H73  ;  oO  t.t.P. 

1466:  The  prothoMOtary  has  power  to  tai  a 
i.ll  of  coHt8  Tn  the  absence  '^^ ^^i^'^^'l^f^^';;^ 


PUBLIC  OFFICER. 
PUBLICATION. 


llOi) 


tl  al. 
1874 


V.  Ti/re&   tit'  Amour,  0 
;  47'JC.C.P. 


VII.  Power  of  Deputy. 


1167  On  au  exception  to  the  form  filed  on  the 
^-rouud  that  the  l.male  plaintill'  had  been 
inthori.ed  d  ester  er>  justice  by  '1'^  deputy  pn)- 
tho..otarv-ii<;^/.  that  an  the  na.d  '^u^l  ^'''''r^ 
lion  did  not  net  forth  that  it  waB  granted  in  the 
nH>nce  of  the  judge  of  the  d.Rtnct,  in  accord- 
ace  with  art.  465  ot  the  Code  of  Procedure,  that 
ft  was  ultra  vires,  and  the  exception  was  n.a.n- 
tained.  Dubf  v.  MazurMte,  5  R.  L  ^4^,  S.C. 
A  Filion  V.  Lacombe,  o  R.L.  248,  C.t.  1871. 

1468    A  deptuty  prothonotary  in  the  absence 
of  a  judge  has  no  ^wer  to  fix   the  amount  ol  ^ 
unliqiidated  damages  a,>d  f^^'^'^^V^l^'i 
to  l«iVe  the  issue  of  a  wn  of  capias.     Wo>  then  , 
V.  Holt,  3  R.  L.  702,  S.C.R.  1872. 

1469.  An  affidavit   for  capias  may  be  sworn 
tK-fore  a  depuiv  prothonotary.    The  Jo^^'  ^^j"  ' 
Company  &.  Olsen,  18  L.  C  J.  29,  Q.B.,  1874, 

ijOS  C  C.P. 

1470  A  deputy  prothonotary  has  power  to 
authorize  a  tutor  to  take  up  the  imtaw:c  in 
and  prosecute  an  action  en  partage  a  ready  be- 
tZ  h  the  auteur  of  the  minor.  Cuittn<;  ii 
2?"rcic^<,  19  L.C.J.  139,  Q.B.  1875. 

VIII.  Rights  ok. 

1471  Thp  prothuuotaiv  has  not  the  right  to 
exact  payment  of  hin  fees  before  render.n.-  tlie 
*ervice  lor  which  «uch  feesare  c la.n.ejl.   /'/.».,«- 

don  et  al.   v.    Sauv,ir/tau,    12  LCK.  Sii,  b.L. 

1861. 


I.  Of  Advertisements  ov  JudiculSalBiW.. 
SALE. 

II.  Of  Election  Petition,  see  KLLCTIUK 
LAW. 


PUBLIC  MONEYS. 

I.  Exempt  from  Attachment. 

117'2-  Moneys  payable  on  account  of  ;i  ptn,). 
ing  contract  with  thr  war  departmciii,  for  the 
erection  of  fortificati  mih  in  the  proviiia',iire  noi 
liable  to  atluchmeui  Fitts  v.  t'itun  ./  a/  i^- 
llcr  Majesty's  Secretary  oj  State  Jur  Ih:  ]\\i, 
Department  el  al.,  12  L.C.J.  289,  S.C.  &  ij 
L.C.J.  165, 8.C.R.  1869. 


PUBLIC  NUISANCE— &e  NUI. 
SANCE. 


niOVlXCI AL  LKG ISLATURE-<See 
LEGISLATURE  OF  QUEBEC. 

PROVINCIAL  POLICE  -&' 
POLICE. 


PROVINCIAL  SECRETARY. 

I    Richt  ok,  to    wmiHoi.ii    Dom^MKNTs,  see 
PRIVILEGED  COMMUNICATIONS. 

PROVISIONAL   POSSESSION- ,S'ee 
POSSESSION. 


PUBLIC  OFFICER, 

I.  Action  Against,  1473-1475. 

II.  Feks  of,  1476. 

III.  Liability  of,  1477-1481. 

IV.  Who  is,  «ee  civil  ST.MUS. 

I.  Action  Against. 

1473.  An  action  will  lie  to  recover  e.xorbilanll 
fees  paid  to  custom  house  otlicials,  and  suclj 
action  may  be  brought  in  tlic  runu'  uf  th 
owner  of  tlie  vessel  although  tiic  t't'e^  were] 
by  the  master.  Price  v  .  I'ercival,  S.  R.  iSJj 
K.B.  1825. 

1 174.  And  held,  also,  that  Ue  cutiKI  notohjec 
that  such  action  should  have  been  coiniiiencrf 
witliin  three  months  from  the  mm!  .iuchf^ 
were  paid.  lb.,  &  S.  H.  179  ;  K.B.  Isil. 

147,'').  But  in  an  action  oC  irestwas  iij;am!i  | 
road  surveyor,  who  had  acted  unJer  an  orJeri) 
the  Court  of  Quarter  8eHHiont<,  lor  eiiteriri" iij 
plainlittV  close  and  destroying  certain  biiilaiiij 
—  Held,  that  it  should  be  brouslil  witliiii  lliri 
montns  after  the  right  of  action  iiccrued.  '■« 
&  Larue etal;S.R.iM,  K.B  IS'J''. 

II.  Fees  of. 

1176.  No  fees  of  office  ciiu  \n>  I'xacteil  i-yl 
public  officer  unless  cstabiislici  Ij);  jegiMSiil 
enactment  or  by  ancient  usaj,'e  wlnoii  prc-^ 
poses  the  sanction  of  les'isUuivc  aulliorit).  ir 
ic  I'erciraL  S.  R.  189,  K.B.  H2.J. 

III.  Liability  ok. 

1477.  A  roa«i  inspector  of  a  innniciiiali'yid 
public  officer,  and  no  action  will  he  iigainsl b| 
for  the  recovery  of  fees  due  to  tlu-  '^'f^"'] 
iwace  for  services  pcrformea  bv  oMer .)  IL 
Court  of  Quarter  Session.-.  Lawlrij iiHtimi 
Vi/e,.  ,ie*rAir.  470.  K-B.  islli  & /VrrfJ 
Baillaroe,  l  Rev.  de  Leg.  :i47.  KK.  hl|. 

1478.  Au  officer  uf  the  Goveriiiiieiit  wlioi 


ilOl 


Lie  OFFICEB.  Uoi) 

UBLICATION. 

IT13EMENT3  0¥  JUDICIAL SiLB,,)?.; 

noK  Petition,  see  ELECTION 

IBLIC  MONEYS. 

ROM  Attachment. 

s  payable  on  luxoiiiit  of  ii  [*n,^. 
ritli  thf   war  ileparliiK'ht,  for  ihe 
lificdti  iiif  ill  tlie  pn'vui(;f,;ire  i](ii 
liiiiem.     FitU  V.  t'ihiu  ft  ■!]  ti:  I 
Secretary  vj  Stale  fur  tin:  War  | 
ai,    12    L.C.J.  '.iSlt,  .S.C.  i 
.K.18ti9. 

NUISANCE— ^M  NUI- 
SANCE. 


UBLIC  OFFICEJl, 

Against,  1473-1475. 
,  1476. 

ITY  OK,  1477-1481. 
j,«ec  CIVIL  ST.\TUS. 

VOAINST. 

ction  will  lie  to  rpcover  e.xorbilaalj 
cusloin  house  utliciuls,  and  suclif 
be  brought  in  tlii'  luna- of  ihi 
vessel  alihougli  thf  feen  werej 
Eir.    Price  v .  I'ercioal,  S.  R,  1S?| 


held,  also,  that  he  cmiUi  notolijec 
tion  should  have  bet-n  cuiiinieiici^H 

months    t'rom  the  tinie  .suclifei^l    i  UdLIC 
b.,  AS.tt.  179;  K.B.  mi 

in  an  action  of  trespus^- again>t  I 
)r,  who  had  aotpd  uihrt  an  urJeioi 

Quarter  Se.4Hioii8.  tor  eiiterin'iW 
jse  ami  destroying  certain  biiilJinjI 
•,  it  should  be  'broii;»hl  within  tl 
rthe  right  of  action  iiccniej.  <'"'i 
d;  S.  R.  338,  K.  B.  182:^. 


PUBLIC  PKOPERTY. 


irSfW  for   the    public   is  not    norannall.,    r    ui 

ttT^i  !•  ^^^^--S/^    2Te'  'd  'S'^' 
KB  1818  '-'•  ^  "'"■  •'^   ^«g-   208; 

«a,n.t  an  officer  who  executes  a  wnt  issued 
iipor,  a  judgment  rendered  by  an  inferior  roim 
,,  amatter  over  which  hucI;  court  ^^  S 
llTi8I9  ^">'ifiou.2Rey.  de  L6g^G7o. 

1480.  Nor   will  an   action  lie  against  a  M.^.- 
r./.r  for  an  act  done  in  obediencTtL  a  /  W 

.!%.«««&  GaLn,  1  Ke^d    lL  m   i%'i 
Ih^mk  Anctil,  1  Pev.  tie  l^    377,  k'^'u* 

1481.  But  an  attachment  will  lie  against  two 

|.r.on.,  appo.nl,.i     by    conwnissi,,,,  ?r "'    S 

.ruwn  to  the  olhce  of  .herifi;  /or  the    uou-pav 

Mentol    moneys    borrowed  by   one    <.f   fi  ^ 

aitliougli  the  other  may  not  hLTl.        V"-',"' 

,lMie8  of  the  ortice,  or  hav     a,  ,p7  ,  ^'"""''^   ""-' 
J     .u  •        "  I  Y'  <iuvt  a(Mea  in  anv  iimij-ipr 

iiiider  their  com  nuHsion.     filack  s.     {■      ,^! 

Mdm,&.  B.  298,  K.B.  1828  '^-''^'""A 


HfiiGATION.  n02 

PUBLIC  SCHOOL. 

!•  VVuiT  If),  we  STUDENTS. 

PUBLIC    SERVANTS-^,.     puuLlP 


OFFICERS 


!•  Who  ahk. 


the 


(•fgistrar   and 


treaiurer'or?.  'T^  „''?'''"«t 

iicttsurei  01  (be  ate  Tr  nit.,  tr  -"•"■"'    »'•« 

iuent-//fW,  tha    a  , ''">^^?"f;  f"""  '■'mbezzle- 

;<»«   '^'"Mov^d'/tire'.'Ll  "'''"'".  ^'-"«i'^e 


''•'^^LIC    WORKS 


PUBLIC  OFFICES. 

I,  Sale  or  Transfeh  ok. 

I4S2.  Where  the  clerk  of  d.n  ,.. 

;...i.hi.sonUvre„go2ofl!;etrr?S 
oncondition  of  shanug  the  reve^.u- Juria     ,7'' 
tdiiainderof  his  life-i/-«W,  on  ai.  «  .       '     . 
^ueiitly  had  by  the   heir^of  ?he  fat,  'rV"^" 

Union  of  the  revenue,  that  the  actio  ,    I      " 
Hinpthe  transfer  of  the  office   wl«  n   u    ''1 

h,fi.l848.  '•  ^  ^^'-  '^''^'-'S-  244, 


I-     LlAilll.lTV     ui        II.,,  ,, 


01     Uai 


p™axAs«,«_.^,^,^,„„,,  ,,„ 


PROPERTY-Ae 
PERTY. 


PRO- 


1'UR(;ation. 


THONOTAUV'."''  """'"  ^'■''""'''  "^■'^  PRO- 
NKVs!'  ^"'^"'"^•'^■"   At,  L.TKM,  .,,,,  ATTOIl- 
III.  Ok  Uvrun,,.;,,^  w  HYI'UTHEC, 


OK. 

fees  Of  oftioe  ciui  l.e  p.iiiciod  kj 
;t   uiile.-s  establihlii-'l  b);  legblii;i| 
ir  by  ancient  u.-iiye  wbich  pri-<ii 
i.ction  of  lei'isUuivc  aulboni^  I'n 
S.  It.  IS'J,  K.Li.  b'^.'.. 


ULITV    OK. 

•Oiijl  inspector  of  a  iuniiioipairv!i| 
?r,  and  no  action  will  lieagaiiifli 
very  of  fees  due  to  iln'  clfrkcfl 
.erv'ices   pert'onii.'.i    liv  oni« 
natter  Session.--  Lamlnj  ii  Hiimi 
1 ;...    J7(>    K-R-  I'^i'''*  ft««l 
'i  Rev.  ,le  Log.  347,  KK.  1«14. 
I  utlicer  of  the  Govofnineut  who  i 


iim  QUteEN'S  'BENCH, 


QUO  WARRANKt 


lint 


Q. 


SUMMAK  Y   OK  TITLES. 


sJrii' 


ii; 
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QUALIFICATION 

QUANTUM   MI-:KUIT 

QUEBEC 

QUEBKC   llAKHOUR 

qUteRPX'  LKOrSLATURE. 
'QuVn-LN'S  BENCH 


Akt.  Fa(;e 
1103 

1  no:; 
lioa 

1103 
1103 
1103 


A  (ir.  I' 


\<.k 


QUEBEC  NORTH  SHORE 
TURNPIKE  ROAUTRUS- 
TEES 

QUEEN'S    PRINTER 

QUESTIONS 

QUI  TAM  ACTIOX 

QUO  WARRANTO 


:)-u 


llij:; 
lliu 

ll'l, 
lUii 

llui 


QUALIFICATION. 

I.  Of     MkMHKRS    ok      LKOtSI.ATlVK       COL'N'CII,, 

see  LEGISLATIVE  COUNCIL. 

II.  Ok  Mi'NUMi'Ai,    Bi.KCToRH,   ste  MUNICI- 
PAL CORPORATIO,, - 


QUA]ST?".kI  MliKUIT. 

I.  ActkjN  fob,  .see  A'   'ION. 

1.  No  action  for  a  quantum  meruit  for  road 
work  will  lie  a^aiuHt,  a  rniiiiicir)al  eorporatiorj 
under  the  Miraicipal  Code.  Biiutclle  v.  T/ie 
Corporation  of  the  Village,  of  Danville,  G 
R.  L.  2,  C.  C.  1874. 


QUEBEC. 

T.'fjiMlTH   OF  DiSTKICT     OK,     see    JURISDIC- 
TION ovKR  RivKR  St.  Lawkenck. 


QUEBEC    HARBOUR. 
J.  RiM.b;.«    OF,  nee  MARITIME  LAW. 


QUEBEC  LEGISLATURE— ^«' 

LEGISLATURE. 


QUEBEC    NORTH     SHORT    TURN- 
riKK        ROAD       TRUSTEES— ,SVe 
TRUSTEES. 


QUEEN  S  BENX'H. 

I.  Api'kai,  to,  ,iri'  APPEAL. 

II.  JiRisi.iCTioN  OK,  ,?(c.lURISD.ICTTON. 


QUEENS  PRINTER. 

T.  Liability  for  Auvkrtiskmknt^  I'l  hilmicj 

BV,  .V^e  SUEltll'Il",  LlAIUl.lTY  OF. 


QUESTIONS. 

1.  Of  !.aw  ok  Fact. 

2.  Action  was  brought  to  recover  i lie  value. ( 
qnar>titv  of  wheat,  etc.,  which  Imd  liccn  sliinp,,| 
01)  the  fteain.shipSt.  Patrick,  and  wliiuh  Imiiliw, 
loHt    by  the  sinking  of  the  veHsei  m  the  Lurlji.iir  | 
of    Montreal.     The  defendant   pleudid,   amoi" 
other  ihingH,  ihat  they  were  not  liaMe  it  tli" 
goodi^were  capable  of  being  covered  l,v  insiir. 
ance,  and  that  the  lose  which   aconud"waaoiir 
which  was  capable  of  being   cov(  nil  by  iiiMir- 
ance.     On   motion   for  judgment  «,/«  W«(««/«| 
vecedicto, and  for  judgmenton  tlie  vtnlict-MI 
that   the  question   whether   the   lo=8  was  nni  I 
capable  of  being  covered  by   infiiraiicc  or  iihi| 
was  one  of  law  and  not  of  pure  (net.    Jliilter.u 
al.,  &  Allan  et  al.,  20  L.C.  J,  i;i7,  S.  C.  R,  m.\ 


QUI  TAM  ACTION.-&Y  ACTION. 


QUO  WARRANTO. 

I.  AnSWKR  to  PETITION    FOR,  3,  4. 

II.  Al'I'KAI,  FJtO.M  JllKJ.MKXT    OK,  .'>. 

JII.  Delay  o.n,  ti. 

IV.  Form  if  Whit,  see  Whit  of. 

V.  JVRIKDK.TIO.N  IX  MaTTKKS  OF,  7. 

VI.  OrHFR  of  JlTKJK  FOR,  s. 

VII   Petition  for,  <J  II. 

VIII.  I'l.KADixc  IN  Casks  of,  12,  1.!. 

IX.  Prockiilrk  ]X,14-1G. 

X.  Writ  of,  17,  1h. 

I.  Answer  to  Petition  foil 

n.    Where   a  petition    for  quo  ivaiHih'': 
served  on  the  detendaiit  to  show   h\  wlial  riM 


JO  WARRANT<» 


1105 


QUO  WARRANTO. 


ii  held  the  nosidori  of  a  niiinl,.-     i 

ti    pl.tts  „f  tl,e  defendani   .1    ,  °""''-"'"rrer  to 

f.i,iion.r,  a,Ml  havL  in^       ,'  ."i  ''"'r'"'  "f"  l'"" 
i>.  he  hel.l  the  oftico  t    .    pf^  ''^,"'""  "'"I""- 

4.  But  //<7,',  subNom,  :;„iv "',';.'  ■  ^'-  ?"'^-''- 


12.  Tl„ 


lUhl 


■     "-"l     till-    niii.(«^....: 


EKNSPRINTKH. 

KOfi  Al)VKRTlSKMKM<  I'iiiUmh., 
■  i',  IvIAHlMTY  Of. 


QUESTIONS. 


1  brought  to  recover  I  lie  vain,.,  ( 
'fttj  etc.,  wliich  limJ  l„.(.n  sl,ipM,.,| 
pSt.  Patrick,  and  wludi  lia.llm 
ung  of  the  vessel  in  the  Larbiair  I 
The  dtttnilant  picudid,  ainoi' 
hat   they   ^'ere  not    liahle  if  ih' 
ible  of  being  covered  hv  insiir- 
the  loss  which   ace  rued 'was  one  | 
ible  of  being   cov(  rcl  by  insur- 
ion   for  judgment   miii  iMa»k. 
)r  judgmenlon  the  virdici-Z/fU 
ion  whether   tlie  Iups  was  nnt 
g  covered  by   insiiranceor  imi 
and  not  of  pure  tact.     Biitina 
iL,  20  L.C.J.  l.'!7,  S.  C.  R.18;5.| 


^TION.— &.  ACTIO.V. 


fO  WAIiRANTO. 


I        Ilil'l,   (Iistnis.9in(;    a    mf,(,V.„    c       , 
spH  to  tiie  Privy  CounoilH'?"    '"''   '•'"^P   '" 
uM  lie  in  ca..e8  of  Z  2o    ?  r  "i''''  "''''eal 

I  '*/"^,  17  L.  C.  R.  nTl  Q    ir'/gy.  '"'•'""/  & 

HI,  Dkla 

(i.  A  delay 

r'tli  art.  ' " ' 
I  witicient 
I  riiiito.    Bii 

8.L.40,S 


f-^.    PliOClMlriL     ... 


V.JiRiBnicTioN  IN  Matters  or, 

....  I  "I- 


,      -■"-  "<*nire  Or  11 /^Mi     ...  -"■'*»  mat    a    writ 

'  je  provision,,  ofTs  7''^'":;'    '--""«  »" 
*^lros.«edtoabaimr,i'ii:P'  ''''•''  ^'''  '""nt   he 

E^n.  to  that  eS^noJ^^^'^SS^C  ^  "  '' --S'^-^."'-  ... 

1  r^"'   '""aceed  in  teriM.  ^/A^f,!!..  "   ^'*'-'1"""    but 


^..valen.  to  thVt";Men"o  7^^!  "'V"''P'« 
\mkK.   II,.  ^^"  °'  'y   tae   Engliah 

VI.  OrIikr  Of  JpDQg   ^.^j^ 

|5£.'",r^-tthept't&/l;: 

VII,  Petitio.v  for. 


n.u.,t  proceed  in  tern. 


---  ...    >«L-mion    but 
C'   JS71J  997    ,t    1017 


X.  W'k 


IT  OF. 


*;i''or  for  the  city  of  M    "*"'Y'3  '"'"  bh  coun- 
I  I L.  C.  R,  77,  S,  C. ,  s":    """^  -  ■   *■'""'.  1 1 
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SUMMARY  OFTITLES. 


B\FTS 

RAFTSMEN 

RAILWAYS 

RATIFICATION 

REAL  RIGHT 

REALTY 

REALIZATION 

REBELLION  A  JUSTICE 

RECEIPT 

RECEIVER 

RECOGNIZAICES 

RECONCILIATION 

RECORDER...   

RECORDER'S  COURT.,.. 
RECORDING  OFFICER.. , 

RECOKDS 

REOUHS 

RECOVERY 

RECUSATION 

REDEMPTION 

REDUCTION 

REFRESHMENTS 

REGISTERS 

REGISTRAR 

REGISTRATION , 

RELATIONS 

RELATIONSHIP 

RELEASE 

RELIGIEUSE 

RELIGIOUS  MINORITY. 
RELIGIOUS  SERVICES  . 

RENEWAL 

RENT 

RENTS 

RENUNCIATION 

REPAIRS 

REPEAL 

REPLACEMEMT 

REPLICATION 

REPRESENTATION 

REPRESENTATIONS..., 


Art.  Paoe. 

1IC9 
1109 

1-28  1109 
1116 
29  1116 
1116 
1116 
1116 

30-;i6  1116 
1117 
1117 
1117 

37-38  1118 
1118 
1118 
1118 
1118 
1118 

39-47  1118 
1120 
1120 
1120 

48-49  1120 

50-57  1120 

58-1401121 

141-142  1132 

1133 

1133 

".  1.33 

1133 

143-144  1133 

1133 

145-150  1134 

151-169   1135 

1138 

1138 

1138 

.38 

1138 

1138 

1138 


A  111',    PiQg 

REPRISE   D'INSTANCE ,,3, 

REPRISES  MATRIMONI ALES.  jj,, 

REQUETE j,j. 

RERUETE  CIVILE 170-i7Hin' 

RESCISSION "  ,,J 

RESERVATION 

_  11)0 

RESIDENCE 

RESILIATION ,,^,^ 

RESJUDICATA I'ij 

RESPONDENTIA ,,'., 

RESPONSIBILITY ,,*j 

RESTITUTION i^oiij, 

RETAINER  

RETENTION ,,,„ 

uW 

RETRAITCONVENTIONNEL    IM-hiiu. 

RETRAIT  FEODAL .,  | 

RETRAIT  LIGNAGER '"  -j, 

RETRAIT  SrCCESSORAL m  i;^. 

Returning  OFFICER jjji 

RETURNS ij,, 

REVENDICATION ,,(' 

revenue i',^, 

REVENUE  INSPECTOR \.       i.5iuj 

REVENUE  LAWS ,;^,j 

REVIEW 'iM-.2onui 

right  OF  ACTION n,, 

RIGHTOFVIEW ,: 

RIGHT  OF  WAY i,(j 

RIGHTS  OF  THE  CROWN 114, 

RIOT iij. 

Riparian  proprietors  ....  20^.210 

RIVERS 211-223 

RIVER  BEACHES 224-22oiu; 

ROADS 

roadcompanies 22: 

ROLLING  STOCK ;i(| 

ROMAN  CATHOLICS 11- 

ROMAN  CATHOLIC  CHURCH  22511 

RULENISI 11 

RULES.............. 2291! 

RULES  OF  PRACTICE , ,  230  111 
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^'  J-  313,  S.  C.  mi  ^"''""'^   '2/"Cci«arfa7rr; 

"r-    LUBILITVOP. 


Jll.  LUBIIJTV  OF 

Fnr  Accidents.  3.9 

V.   UABaiTVOFMA.VAGFR    U 

\  .  Powers  of,  19,  20.  '  ^~^^- 

^^UnPH,sCRIPTZ0.V0F    Ki   _..... 

IX  Pre,soript,on'  of  AcTrov  bv  2i 

;>,  P«'»-"'EGE  OP,  see  PRrvrr  fpI^- 

-\   .  Po,,Li.vo  Stock  of,  2«. '      ' 
All   Sf:RvicB  OF,  ,ee  PROCE?DrRP 

•\l  •      *AREHOLDERS     OF      ,X   7  /  ■ 

'ACT,oyArMIN-.STSHAgEHOLDERS. 

I  In  an  action  by  a  cre.iiinro     • 
'I'J"  of  the  Montreal  «,.'%*=^"''''  ? 


OF 


nient  of  the  roa.|~//,/y!r'*"'''  '"  "'«  ma  at 

,';;;'«'"'.-«.  procel:  ,,^^';^^J'-t1ert  the  Z 
;'^^h^e  miles  per  hour    nn/.?^""' '"'^''^  of  four 

:,.,;■■'"  •'■..nio„  ,,,„,,■    „„ 


''-  0^^^  Mon^^fS'-^i-  a  share. '  "  t  V^^^l^  ''  '^«  '  ''"""'"" 

"Pany  to  compel   him   omvtT.'   ^f'^^^y' claiming  £iooo7  ?""""''  «  "-ail^va^  comn« 


- —  V.   L„t-  luontrea    ancJ    Hi.T, "^ Mitre.        •).  in  an  a 

fompanyto  compel   him   omvtT.'    «?'l^^a>- claiming  £] 


1  ■•-■.■    11.1  unarcer— //^/,j 

«riu,i  ,0  cmlitors  by  the  s  n\  "li'  ""■'    '»C'i'^n 

f^"^e  Of  tlie    dil"  ,0  ,"^' »y  ^'fi-cted  by  tl  ,. 
!  ^  C.  boT.  '  '^^  ■' '«««,  2  L.  C.  J.  2,S5 


'^^■'"ciAr,  Sale  of. 


'"^'•^<^'  and  .va^i,,!!./;;  '  ^^^  "'?  value  of  he 
•"^"f  of  the  coun  b£  ■  J^'7«'"g  tl'ejudl 
^7;''ct  as  to  the  r/oT'n  '!"'!  «"  a^ide  tlfe 
"••"^'1'  the  pNaintitf.uiv  '*''".  /'"^  dan.age.s  to 
^;,"-"non  la\v  co  ned  L  in'"'^'  ^vere  n^o  a? 
Peeumary  estimate  'onld     "•'"■'^•\°''  "hich  a 

-_  '"S  stock.  p|.„,,  „„_  I  ,,„,  I,™,,,,  „;.,'".  •     le",',**"'""'  Pl'S^i 

.„.,„.., ■••'P-'i-i™  th„  .,.-.„,.  .3'.  i-'^'-ant  «,.„„,  .„  ff   :an,i  which  thev   the  jl',-     P'  '"■"*  treflpassin^' 

r-..pt  f^o  ,tctShT;,!'e''i^^^ 


I  I  ' 
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Illir 


f 


with  coPts.  Roiix  k  The  Grand  Trunk  Railwiiy 
Cmnpany  of  Canada  k  Royw.  The  GrandTrwik 
Ruiwny  Compani/ oj  Canada  k  Diiliord  v.  Tie 
Grand  Trunk  Railu-ay  Company  of  Canada,  14 
L.  C.  R.  140,  C.  C.  18C4. 

7.  Action  was  brouslit  against  a  railway  com- 
pany to  rtcover  the  value  of  two  horses  l<ille<l 
on  tlie  track  after  tiie  fei>ces  had  been  taken 
down  for  tiie  winler— y/<7'.',  reversing  the  judg- 
Tiient  of  the  court  below,  tiiat  utter  tiie  first  of 
December,  when  tlie  fences  uividing  tiie  riulwuv 
track  from  the  ailjoiiiing  properties  are  liiken 
down,  the  company  cannot  ue  responsible  for 
tlie  loss  of  cattle  kifled  on  the  t.-ack.  Thi/  Mou-  i 
ireal  and  Champlain  Hailwty  Comjiany  k 
Perrax,  IG  L.  C".  R.  443,  A  2  L.  C.  L.  J.  17,  Q. 
B. 186G. 

8.  The  plaintiff  brought  action  of  damages, 
alleging  that  the  <lelendants  si,  nev'iigf'itl.v  ii"'il 
carelessly  managed  their  railroad  and  locomo- 
tives thereon,  that  they  caused  tiieir  cars  to 
come  violcntlj  in  collision  with  a  horse  belong- 
ing to  the  plaiiititr,  whereby  the  horse  was  in- 
jured, etc.  The  neglect  consisted  in  ninning 
their  cars  across  the  public  highway  without 
stationing  any  person  there  for  the  puipose  of 
warning  persons  on  the  highway,  which  was, 
from  the  situation  of  the  crossing,  absolutely 
necessary,  and  for  want  of  which  the  said  liigh- 
way  was  dangerous  to  travellers  going  over  the 
said  crossing.  The  ilaniages  claimed  were  $140, 
and  the  plea  was  a  dHinsc  cnj'ait.  Tlie  action 
was  dismissed  in  the  Superior  Court,  and  on 
review  had— //cW,  that  a  party  sueiiig  for  dam- 
ages, the  result  of  negligence,  nnut  himself  be 
without  any  fault,  and  Imve  used  ordinary  care; 
and  where  injury  has  resulted  from  the  negli- 
gence of  both  parties,  without  any  intentional 
wrong  on  the  part  of  either,  no  action  would  lie. 
MiiffdK  V-  The  (Iriind  Trunk  Comimny  of  Can- 
ada, 16L.  C.  R.2M1,S.  C.  R.  intili. 

9.  ZfeW,al80,that  the  liurden  of  proof  in  such 
case  was  on  the  plaintifl'to  shew  that  there  was 
culpable  negligence  on  tlie  part  of  the  defen- 
dants, and  that  he  himself  exercised  due  care. 

lb. 

10.  For  Damage— In  an  aMion  of  damages 
against  the  contractor  of  a  railway  for  injury 
cau.sed  to  the  plaintiff  by  the  construction  of 
ditches  in  connection  with  the  railway,  which 
ran  across  plaintiff's  property— //t'W,  reversing 
the  judgment  of  the  court  below,  that  the  action 
Bliould  have  been  brought  agauist  the  confrac- 
tors,  unless  by  their  malfeasance  thev  had  ren- 
dered themselves  personally  liable.  Juvknoa  d 
al.  k  I'aquel,  4  L.  C.  R.  495,  Q.  IJ.  1H54. 

11.  Action  of  damages  was  brought  by  tiie 
plaintifiby  reason  of  his  land  having  been  over- 
tlowed,  in  con.seqnence  of  the  neglect  of  the  ap- 
pellants to  keep  the  ditches  on  each  side  of  ti.e 
railway  in  jiroper  order— 7/'/W,  confirming  the 
judKiiient  of  the  court  below,  that  as  the  ditches 
ill  (pie.nion  had  been  cut  by  the  defi'mlants  to 
carry  oil  the  surplus  water,  and  were  so  cut  as 
to  conduct  the  water  into  a  waier  course  run- 
iiing  tlirnugh  plaintill's  land,  which  was  there- 
by flooded,  and  damage  ensueil,  (hat  the  defeii- 
dunts  were  respoiisible.notwithsiinding  (he  rule 
of  law,  "that  he  wiio,  m  liie  const  ruction  ol 
any  work  u|..)n  his  property,  uses  his  right  with- 
out violating  any  rule  of  law  or  usage,  or  title 
or  coutrary  possession,  is  not  held  for  the  dam- 


age resulting  therefrom."  The  Grand  Trwk 
Railwai/  Compani/  of  Canada  &  Miri'U:,  U 
L.  C.  li.  4Hlt,  Q.  ri.  iAG4. 

1 2.  For  S'eykctiny  to  Transfer  fihares  —Ac- 
tion   was  brought  against  a   railway  cuinpani 
for  neglecting  to  register  a  transfer  nf  >liiin>  i"i; 
the  tiooksof  the  company,  which  had  becii  iran,- 
ferred  by  the  creditor  to  the  pliiintiflas  .nllat,.- 
ral  security,    the   arrangement  beiiij;   that  iii^ 
creditor  should  sell    the  shares   at  the  ksi  rate 
and,  after  deducting  the   amount  of  lii^  rlaim. 
pay  over  to  the  plaintifl   the  balance,  ai..!.  iiur 
repeated  demands  uihjii  the  company  to  rv^W,^^: 
tlie  shares  they  were  linally  regist»red  aiMr.-olJ, 
liut.  in    llie  interim,  a   great  depreciation  lia,] 
taken  jilare  in  the  value  of  tlie  shares,  and  ilie 
plaintilf  brought  action  by  way  of  daniai'P?  tur 
the  ditlereiice— //</'/,  reversing  the  jud;.'iii(nt  .i| 
tlte   court    below,    that   the    action    was   (y^n 
I  founded,     ami    judgment     went    accoi'.im;:iy,' 
Webster  &   T/ie  dnind    Trunk   Rail  wit)  Cm. 
\pany  ofCamida,  '.i  L.  CI.  148,  Q.  li.  \\<'). 
l.i.     For    ruldic     Works. — .A.     inunicipaiiiy 
brought  action   against  the  Grand  Trunk  Rail- 
way Company   to'compel  it   to  build  a  bridge 
over  its  railway  at  a  point  where   the  plaiiitirts 
had  by  /)/(;ct'.v-"cf/7«(/ orilered  that  a  p'llilic  nxiJ 
shouli'i  cross— //e/(Z,  confirming  the  jiidgiuenl  of 
the   court    below,   that    magistrates    have  no 
right  to  inii«)se    upon  railway  companies  tlie 
obligation   of  performing  works    in   relation  to 
public  roads,  independent  ol  those  reiitiireii  for 
Its  railwav.     I'/ic  Corporation  ofl/if  I'lirish  ii\ 
St.  Lihoi'n  k  Till-  Grand  Trunk  Rail iniji  (m- 
pain/  of  Canada,  IG  L.  C.  R.  198  &  1  L  C.1.,,1. 
-)l,  Q.'H.  lsG,y 

IV.  LlAnll.lTV   OK  MA.NA(il:K. 

14.  The  managing-director  of  a  railway  conr 
pany  is  not  liable  to  an  indict, neni  llir  man- 
slaughter  by  reason  of  the  omission  to  do  some- 
thing wliicii  the  company  was  not  bumiJ  t» 
do  by  its  charter,  although  he  had  pen-wiallv 
promised  to  do  so.  Brydges  exp-  l-'L,  CJ.  1 
141,  Q.  B.  1874. 

V.  Liability  of  Shareholders. 

15.  In  an  action  by  the  transferee  of  a  creii- 
tor  of  the  Montreal  and    Bytown  Railway  Com- 
pany against  one  of  the  stockliolders  of  tbe  com- 1 
van'y— Held,  that  the  irregularities  ;n  aiionu-l 
nation  of  appointment  of  directors  of  tliecoin' 
panv,    incorporated    under  a   s|  e^ial  charier,^ 
woiild  not  discharge   the   liability  of  the  sliatt- 
holders  uniler  the  statute  14  and  1,J  Vic.cap  )l[ 
sec.  19.    Rotland  v.  Osttll,  2  L.  C.  J.  TA.iM 

1.S58.  ^  ,   •        il 

1(1.  Where  a  sub.scription  of  stock  in  arsii-l 
mav  company    is  conditional,  no  action  «il!ie| 
a^'ivinst  the  subscribers  until  the  coiiditiuiii^iv 
fiTleil.     Rodgw-s  tt  al.  k  Laun'ul,  U  l^H 
175,  Q.  B.  18G3. 

*  Shares  in  Hie  iiii(lertnkiiip  may.  Iiv  Hierariift**! 
.„Man;i  ,lis,K,s..,i  ..f  l,y  i"-t"nn,M,,  n  >sTm..^^^^^^^ 
nmdo  in  auplieate,  oiio  part  of  wlu.li  p' '' '  l^  ' ,  ™f 
to  ll.e  (lin.etors  to  lir  (ilwl  ami  Kcpl  fo.  iIl;  i>^;  '"^I 
Odiui.anj  ,  ami  an  entry  tin-ruof  sliah  '•••  ";■•;;■  (■■.j^.^j 
t„  (.,:  l<opt  r..r  ll.at  purp.«,',  ami  no  iiKei  '■'\;  '  „;"y,  I 
tran«f.'ir.Mlsl.allbn'ai.    'yll'eimrchaMM.uniU.  Ij^l 

plioale  i.H  so  dulivurca,  Hied  and  uulcreJ.  y.  o.  >ii'^  j 
5i,  {*oo.  17. 
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;  llierefrom"      The  Grand  Trink 
iipani/  of  Canada  &   Mirilh:,  U 
Q.  H.  1HG4. 

'ijkctiiKj  til  Transfer  !^lnires —\c- 
mglit  ligainst  a  railway  coin|iar.v 
;  to  register  a  transfer  of  f-lmrfs  iii 
flic  company,  which  liaii  been  traii,-- 
■  creditor  to  tlie  pliiintitl'as  .nllaic- 

tlie  arraii(;ein('nt  ticiiij:  that  iIk- 
ilil  .*ell  the  shares  at  lhcUstrat« 
'(hictiiij;  tlie  uiiiount  ol'  hi- i;laiiii, 
he  |ilumtill  the  liahmce.  arni.  iM'icr 
liiiicN  ujMiii  liie  coiMpaiiy  to  rt;;ii;,- 
ley  were  finally  registnred  aii.i>oH. 
iiiteriiii,  a  great  depreciatioii  lia^l 
II  the  value  of  the  sliares,  ain!  ilie 
ighl  action  by  way  of  (ianiiiu'cs  f.jr 
v—llcld,  reversing  the  jnti;.'inrm  ,ij 
lelow,  that  the  action  wa*  well 
1(1  jmlgnient  went  accorilin};ly,' 
J'/h'  (Irtind  Trunk  Edilivii  Cm- 
■i,da,:iL.  CI.  148,  Q.  B.  IsV,), 
rnldir  Works. — A  iiiunicipaiiiT 
on  against  the  Grand  Trunk  Rail- 
ly  toconipel  it  to  build  a  briilge 
way  at  a  point  where  the  iilaiutife 
es-'rerbul  ordered  that  a  public  nmJ 
' — He/d,  contirniing  the  Judgnicm of 
jelow,  tliat  niagistrati'pt  have  no 
|jose  upon  railway  companies  tlie 
r  performing  works  in  reuitioii  lo 
I,  inilependent  of  those  recpiirtil  for 

I'he  Ciirfioralion  oft  hi-  I'urhh  of 
.t  T/ii-  Grand  Trunk  Jiaihr'ni  Cm- 
iadu,U  L.  C.  R.  198&1  L  0.1.., 1. 


II.ITY  OK  MANAfJEH. 

iianaging-director  of  a  railway  con)- 
t  liable  to  an  indict, nent  tor  man- 
y  rea.ion  of  the  omission  lo  do  some-  I 
li  the  company  wa.s  nut  bound  t» 
barter,  althougli  he  had  pertdiiallv 
I  do  HO.  Bnjdges  exp.,  1-L,  Cj. 
.874. 

L.1TV  OF  Shareholders, 

1  action  by  the  transferee  of  a  mii- 
[ontrcal  and  Bytown  Railway  Com- 
-tone  of  the  slockliolders  of  tlitconi- 
I,  that  the  irregularities  in  a  iiunii- 
jpointment  of  directors  nftliccou- 
jriwrated  under  a  s|  e.'iiil  chaner, 
lischarge  the  liability  oftll0  5lla^^ 
ler  the  statute  14  and  l.j  Vic.  cap  )i  | 
•otlandv-  Osldl,  •lL.i:.i.rAM. 

:e  a  sub.scription  of  stock  in  arsil-j 
my  is  conditional,  no  action  will* I 
snb.-cribers  until  the  conditMii>M 
•iijnit  el  al.  ik  Laun-nl,  b'l  L  tJ.| 
1803. 

i„  11,,..  undertaking  may,  l.y  tl'M;"';'!,j!| 
i«acvn.e.luutofwl,i,li.l.alllx;;l>W^f 

>1  an  uiilry  thereof  ainli  '•••  ""'■•■  .■■■...lal 
Hlmt  purIms,^ananoi^lo^^-t.ul   u^Wj 

aulivcitil,  lilod  and  eiUcreil.  y.  o.  >ii.wi 
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^•^-V'^'^^^'^'^K  that  the  plai,„i,i; 


to 


.cr,p,o„l,..,bywhich^h^k.;:,J^a    lee, 
py  for  the  ten  shares  when  theraiiwa/f,  ''  .s- 

on  ran  toUe.st  I.arnham.an.i  on  con,lh    „ ')  , 
!iwa«  const7ucted  to  (Jranbv,  «  or  wit   i       ,,' 
'■,-,„.rter.=  o    a  mile  from  mV  tannerv'-'lSr; 

halahhough  the  railway  in  ,,uestion-,lid  n,,l  r  m 
.owiti.m  three-quarters  of  n,i|o  ofdef'  ,  Ian  ' 
laniior^,  that  as  it  ran  near  to  it   tl,^   ,     V 

.a..u.,stantially,u.,i„e:t^,d'[|;t'";;'T 

sxr^Citlistfii^^r^ft'^^^'r-. 
.-n,ied.refv.,,hesu(;cript;::!'ij;;^r:pi;^:; 

f'ljiMj/^  Company  v  BrigLu,    17  L.  Q  R    ill 

is.  The  plaintifls  an  American  railu-av 
coninaiiv,  were  induced  to  e.xtend  their  r..i  -aV 
M  the  Canadian  line  on  the  ,>,„„(,>,■,■ 
±m  in  the  neighhorhood  !"  ,1,^ S^' vo Si 
subscribe  a  certain  amount  of  the  money  ,  ere' 
arytodo.^o.  I  he  defendant^  sul,-,.,.ii  .i''^. 
wo  share.,  on  the  following  cnditioti  •  • '  i  f 
I, tail,  my  inuney  trom  the  St.  La«ren.e  l{„a  " 
.V.l.«,,uei,tly  the  defendant  refu>.,l  to  ,  •  h, 
)»^tal.i,ent  or  call  upon  his  shares,  a^,t  an 
JCIion  by  t!ie  company,  n!e8..ie,l  il,,ii  tl, 

wi.e„.nbscrZio;.\h:m;;,:;rt^  ;:r;;;!^ 

hetmnmns  of  the  roa,i  was  to  b,.  liv,.,        f,  !  ' 
Line  Village,  whereas  it  was  ,ixe     '    '  ""  '^^  '^'"' 
ilieivi-hes  of  .lefendant,  at  U'a" 
w  .some  ilistance   oti~//e/d 


shown  ihut  thev 
as  tojiistity  (hei 


li'id  siiilered  to 


li'r.     lb. 


not 

such  an  e.xtent 


""".i''^ftheinju,i,;Uoi,  prayed 

Vlf,    Po,VK,;  OF  Co.VDICToii. 

21.  Where  an  in 
conductor  of  a  ra' 


^'HIPTIOV  OK  A.TIoN-  A( 


■ilS'.ST, 


22 

inji 
rail 

'lie  defen.laiits  p|,  ,i, 
months— //,/,/,  'timi 


'"•■'V  of  Ihedefe,         ;  ""'--'iig  on  thi 

.  a..t.iM.iHs  and  1,1  tlnur  eninloy. 


,  contrary  to 
Iv'er  ])lace,  wiiicli 

iifmm  of  the"su,.;;:io;c;;;;rt"'u;d''';::;'f;  ?'"^ 

Iliat  of  til.  Court  of  Reyiew,  at  'e  c  ,  ^'^' 
l-erenot  bo,„„l  to  fi.-.  the  ter  mn.  ,7  '"'  "^i' 
|anlie  place  in,licated  by  ,i;^.:;;i::,f,--;: 

liticrly  to  .so  ect  as    ts  tern,,',,,,     ...  .. 
I«t  place   on   the    i,o,.nS- 'll'e     "  '"""■ 

r    under   ucli  contract  m  consequence  tb,.  eT,^' 

yxi^md  Comstock,  1  H.L.  589,  Q  iJ.  ls7o. 

W.  PoHKRS   OF. 

I'-'.  Proceedings  were  taken   c,,,,  «.    •   • 
'?ain..t  the  Cran.l  Trunk  Rail    av'"''""''^'"" 
|an.la,  on  the  grouniT  th?  t  ^^l  X^rf 
J  «»lly  carr.edon  the  business  \,f  c  .  •  J      ;  •/ 
f;cny  of  Montreal,    and  cony  ^^    '   .  i  1  "''; 

K':o;ira^:i>-,^,,[;tr'ST^' ^•■'' '-' 
Kmiiieaiuiioriivi^^a;  Si.rr-:"''^^^ 

M.go..rnorin6ounoi^^,  :„';::. ir-;;;! I 

f«  r-  and  citizens  of    Montreal,  and  "  -i  I, ,   I 
1^1"  «a   p,m.ej  f^    declariii.'      a?  '     '- 

company    be   enjoined  to  ab;tain 


for 
the 

'iploy, 

of  si.f 

lid  not 

ciiuseil 

cinnpany's 


ilie  prescription 


tiitri.x  10 

-H  tiiatiiS'radwi^Svir"';,!:;;''^;!  ''^■'?  --'-^- 

''■'"'"-   scribed  be  ,,„         '         ,   .   ^   '*<^"''>i    »as  pre- 


•'>  ,  V.  ci.  \  m,  yap,  ,)[.  jiec.  21. 


p)  that  the 

Join  lliillu 


IX.  Prk.scrii-tion  of  Action-  hv. 
>cription  ,li,l  not  ■{,»,],,       n-     '  /  •  '  P*"^ 

Xr.    KllillTS  OK  B0.VDH0I.DKRS. 

'.it,  a.  a  |>referential  bondliohler,  he  was  e    i- 


^  ha.l 

e.\ciu-i\\. 


I     I 


!  I 


(    1   i 


it 
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RAILWAYS. 


ues,  after  payment  ofworkingexpensep,  applied 
to  pay  the  interest  on  such  j  -cferential  bonds, 
ana  asked  tliat  judgment  bt  rendered  in  his 
favor  for  the  overdue  interest  on  the  coupons 
held  by  him,  and  that  the  court  do  name  a 
sequestre  (Receiver^  by  whom  the  railway  might 
be  worked  under  the  direction  of  the  court,  and 
its  proceeds  applied  as  aforesaid — Held,  \h&i  the 
company  was  personally  indebted  to  the  plain- 
tiff in  the  amount  claimed,  for  which  judgment 
would  go  with  costs  ;  but  it  was  not  in  the  power 
ofthe  court  to  grant  the  other  conclusions  of  the 
plaintiffs  petition,  inasmuch  as  a  Receiver  is 
unknown  to  the  courts  of  this  Pro»ince,  and  to 
sequestrate  the  property  would  be  to  take  it  out 
of  the  hands  of  tlie  directors,  who  were  appointed 
under  authority  of  parliament,  and  under  whose 
authority  only  they  could  be  deprivsd  of  their 
powers;  and  moreover  because  the  law  of  this 
Province,  regarding  the  sequestration  of  prop- 
erty, does  not  for  these  reasons  apply  to  the 
juuicial  sequestration  of  the  property  of  bodies 
corporate.  Morrison  v.  The  Grand  Trunk 
Hallway  Company  oj  Canada,  5  L.C.J.  318, 
S.C.  1861. 

XII.  Rolling  Stock  of. 

26.  The  rolling  stock  of  a  railway  in  Lower 
Canada  is  a  part  of  its  realty,  being  immove- 
able by  destination,  and  as  puch  is  not  liable  to 
seizure  under  a  writ  of  execution  de  bonis.  The 
Grand  Trunk  Railway  Co7,:pany  v.  Th> 
Eastern  Townships  Bank,  10  L.  C.  J.  II  &  16 
L.  C.  R.  1V3  &  1  L.  C.  L.  J.  63,  Q.  B.  1865  ; 
375  k  389  C.  C. 

XVL  Transfer  of   Shares,  see  Liability 

OF. 

27.  Where  a  petition  for  a  mandamus  was 
demanded  against  a  railway  company  to  compel 
it  to  make  the  necessary  entries  in  their  b  ok  of 
the  sale  to  the  petitioner  of  a  number  of  shares 
in  the  capital  stock  of  the  company — Held,  to 
be  the  duty  of  a  clerk  or  secretary  to  enter  the 
names  and  places  of  residence  of  the  owners  ot 
stock  in  the  company,  and  that  the  Superior 
Court  had  jurisdiction  to  enforce  such  duty 
uudei  12  Vic.  cap.  41.  McDonald  v.  The  Mont- 
real and  Kew  York  Railway  Company,  6  L.C.R. 
232,  S.C.  1856. 

28.  Action  was  brought  for  the  recovery  of 
unpaid  shares  in  the  stock  of  a  railway  com- 
pany by  a  creditor  of  the  company  ajjainst  a 
shareholder— i/eW,  that  notwithstanding  the 
transfer  of  the  shares  by  the  defendant,  previous 
to  the  institution  of  the  action,  that  the  plaintitl' 
would  be  entitled  to  recover,  if  the  debt  accrued 
and  became  due  while  the  shares  were  in  the 
defendant's  name  in  the  books  of  the  company.* 
Cockburn  v.  Beaudry,  2  L.  C.  J.  283,  S.  C.  1858. 


EECEIPT. 
KATIFICATION. 
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L  Effect  of,  see  MARRIAGE,    TUTOFt 
SHIP,  &c. 

II.  Of  Acceptance  of  Donation,  see  DCNA- 
TION,  Acceptance  of. 

III.  Of  Acte  of  Birth,  see  ACTE. 

IV.  Of  Deeds,  see  DEEDS. 

V.  Of  Sale,  «ee  SALE. 

VI.  Op  Title,  see   CONFIRMATION  OF 
TITLE. 

VII.  Of     Transaction,      see     TK.\NSAC- 
TION. 


KEAL  EIGHT. 
I.  What  is. 

29.  Where  the  legislature  granted  a  pririlest 
to  a  person  to  build  a  bridge  and  cliarfie  lulls 
therefor,  prohibiting  at  the  same  time  all  oilier 
persons  from  building  a  similar  brid'-e  tor  eain 
within  certain  limits  from  said  bridj;e-/y<M, 
that  this  did  not  give  to  the  grantee  a  real  rignt 
such  as  would  found  an  action  en  complaink 
or  possessory  action.  Girard  v.  Boulanget  I 
ei  al.,  17  L.C".J.  263,  S.C.  1872. 


REALTY— i'ee   PEOPERTY,   I)BgcRI^ 

TION   OF. 

REALIZATION— /See    MOBILIZA- 
TION. 


♦  Each  Bhsreholder  ehall  be  individually  liable  to  the 
creditors  of  the  company  In  an  amount  equal  to  the 
amount  unpaid  on  the  stock  held  by  him,  for  the  debtB 
and  liabilities  thereof,  and  until  the  whole  amount  of  his 
stock  ha*  been  paid   up,  but  shall  not  be  liable  to  an  ;  ^^mi  evidence 


REBELLION  A    JUSTICE-&e  EXE. 
CUTION,  IMPRISONMENT,  kc. 

RECEIPT. 

I.  D.\TE  OF,  30. 

II.  Evidence  of,  31. 

III.  May  be  Set  Aside,  32,  33. 

IV.  Obtained  by  Fravd,  34. 

V.  Proof  by,  35. 

VI.  SlGNATVRE  OF,  36. 

I.  Date  of. 

30  Where  the  defendant  to  an  action  fortlieh- 
lance  of  an  account  pleaded  that  the  account  «as 
settled,  being  receipted  across  the  face  ol  it.JmlJ 
the  plaintiff  replied  that  there  was  no  datetot  fl 
receipt,  but  the  party  who  signed  it  was  brongh  I 
up  to  swear  to  the  date  on  which  it  was  signMii 
—Held,  to  be  sufficient,  and  the  action  would  Ml 
dismissed.  Wishaw  y.  Gilmour  et  ai,  1  L.t.W-f 
69,  S.C,  1865. 


II.  Evidence  of. 

31.  In  an  action  on  a  promissory  notf-**! 
ittv  be   adduced  lo  e.-ipl»isHS 


aoOon  therefor  before an'execution  against  the  compaiiy  i  „_-„p,npn.   which  is  not  clearly  defined  in  »  ""I 
^T.X  jr-cas!"'""^'"'  *"  *'"'^'' " '"  ""'■  ^-  "^  I  ce'pt  which  has  been  granted  and  which  is  H 
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tATIFICATION. 

)F,  see   MA.RRIAGE,    TUTOIt- 

;PTAKCE  OF  Donation,  *te  DCNA- 

:ance  or. 

•E  OF  Birth,  see  ACTE. 

DS,  see  DEEDS. 

;,  see  SALE. 

rLE,  *ee    CONFIRMATION  OF 

rRANSACTios,      See     TRANSAC- 


REAL  EIGHT. 


the  logislatiire  granted  a  priyilesi 
3  buila  a  bridge  and  cliar^'e  lulls^ 
ibiting  at  tlie  same  time  all  other 
building  a  eiinilar  bridge  for  eain 
1  limits  frotn  said  bridge— /ieM, 
lot  give  to  the  grantee  &  r<al  rigui 
d  found  an  action  eii  oiimphinU 
y  action.  Girard  v.  Boulauget  I 
,J.  2G3,  S.C.  1872. 


•See  PEOPERTY,   I^Bgc8I^ 

TION    OF. 

ATION— See    MOBILIZA- 
TION. 

ON  A    JUSTICE-««  EXE. 
!^,  IMPRISONMENT,  .kc. 

RECEIPT. 

',30. 

;cE  OF,  31. 

jK  Set  Aside,  32,  33-. 

SEi)  BY  Fbavd,  34. 

BY,  35. 

rvKE  OF,  36. 


the  defendant  to  an  action  for  tliebi-j 
icount  pleaded  that  the  account  m  t 
'  receipted  across  the  face  of  it,  »iiJ ! 
•eplied  that  there  nan  no  datetothtl 
he  party  who  signed  it  was  brooglitl 
to  the  date  on  which  it  was  signel| 
?  sufficient,  and  the  action  woulJbel 
Vishaw  V.  Gilmonr  el  ui,  1  L.t.LJ.T 


SCE  OF. 

action  on  a  promieeory  note-MI 
e  may  be  adduced  io  e.xpiaisss! 
fhich  is  not  clearly  defiiied  in  ajH 
has  been  granted  and  which  is 
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i"f\u3'"'i!*oi  ^oodbury  et  al.,  I  L.C.J  43 
S,  C.  1856  i  &  9  L.  C  R.  438,  Q.  B.  1234;  C.  C. 

III.  May  be  Set  Aside. 

32.  It  is  admissible  to  nmuo  thi^t  .k- 
receiptor  which  is  aetfonC;U'doftrw^ 

33  An  appeal  was  had  from  the  Superior 
Court  maintaining  an  action  for  a  balance  K 
edto  be  due,  notwithstanding  the  production  ifv 
ikewellantsofa  written  rec^eipt  forTe.Zu/t 
-«,  reversing  the  judgment,  that  the^S 

[  facie  proof  of  payment  offered  by  a  recefpHn 
writing  can  be/estroyed  only  by  the  cleare" 
aodmOBt  positive   evidence  of  error.    %eU  % 

i  .imton,  20  L.  C.  J.  281,  Q.  B.  1875.  * 

IV.  Obtained  by  Fravd. 

34.  But  where  a  clerk  received  from  a  debtor 
CI  bis  employer  a  portion  of  the  amount  due  on 
I  promissory   note,  and  gave  a  receipt  there- 
for, and  shortly  afterwanfs  the  debtor  return- 
iBg  represented  that  he  had  paid  so  much  on 
account  of  said  note  a  short  time  previously,  for 
whiclihehad  received  no  receipt,  and  a.sked  for 
.receipt  tor  both   amounts  together,  which  the 
clerk  gave  hitn-IIeld,  on  an  action  to  recover 
;lie  balance  unpaid  on  the  promissory  note    re 
.ersing  thejudgment  of  the  court  below,  thaJ  the 
evidence  ot  the  clerk  could  be  received  to  shew 
!hat  he  liiul  signed  such  receipt  in  error  and  by 
means  of  fraud,  and  misrepresentation  on    the 
'  Wirt  of  the  defendant.      Whitney   y.    Clark    '^ 
L  C.  J.  89,  S.  C.  1858  ;  99.S  &  1I34  C.  C       ' 

V.  Proof  by. 


RECUSATION.  ni8 

RECORDER. 

Jil.  Procedure  BEPohK.  38. 

n.   JunisDICTlON  OF. 

on  ''[e'ij/ctionlhal'noeTiie,?'''^''/'^''  '°  '^"^'J--- 
o  show  that  the  amZn,  nf  °^  of  record  exista 
'"*f,  .l-een  deposited  with  .hi  ^"?">'  ""*'  costs 
^^•'thin  fifteen  davs  Tro  ,  ^^  ""^  "^  "'«  f^ace 
according  to  cix.  C  caJ''.'  ''"'''  o'-judg'ment 
son  &  Bellemare.  7  Let  u"^:  i\^i':'''''i'- 
HL  Procedure  Before. 


35,  It  18  the  business  of  the  creditor  when  the 
e  tor  pays  in  coin,  to  examine  and  to  estab- 
■h  the  value  of  such  coin,  and  he  cannot  atler 
his  receipt  dispute  the  amount  received.     Rivers 

ntimy,  2  Rev.  de  L^g.  332,  K.  B.  1816 


-nder"l"  bT.RSo"  'T^'  "  i"J=--«t 
ground  of  4nt  Of  STc.lr.  ^^r'""'^"''  ^"  ^''e 
tl'e  recorder  «-a.s  exempt  b«!' '.'•'' T^^^^''-  "'"t 
"ny  record  of  the  eviZVp'-  n  'Z'^'""  '"^"^''"g 
and,  consequently  the  Si.-  """r^  ^'^'''^  '"'"' 
"leans  of  testing  I'e  ^  ,est^„Pf'V°-  ^-T  '""'  "o 
solution  of  whrch  wa«  )         ,°'^J"f'sdiction,  the 

c.«echaracteroSur  vfir' T"/,''^  I^^^- 
Bounel,  1  L.  C.  J.  102  b^  fr'^f{''^P-  & 
V'c.  cap.  51,  sec.  I47.       '       ^-    ^^^^'  ^  ^-  37 

RECORDER'S  COURT. 

il.  Jlrisp,ct,o.v  of,  *ee  jurisdiction. 

RECORDING  OFFICER. 

J-  Who  is,  see  HIGH  CONSTABLE. 


VI.  SlGSATDRE  OF. 

36  The  signature  to  n  receipt  of  money    by 
™r    nmy  be  proved  by  the  testimony  of  thi 

»^'8rrc:i8r''^'"^-^-^"^^'-'-i' 


RECEIVER-&e  SEQUESTRE. 


RECOGNIZANCES. 


|B.!iL  ^'"""'*''  ^-^SES,  see  CRIMINAL  LAW, 
UAs   Election    Cases,   see    ELECTION 


IiEC0NCILlATION--5«6     LIBEL 
AND  SLANDER. 


RECORDS. 

!•  EviDExcE  OF,  see  EVIDENCE. 

Recors-^^Texecution. 
recovery. 

IOfMo.veyP.udinError,  ,,eEliROR. 

RECUSATION. 

I    Grounds  of,  39-44. 

II.  Of  Assignee,  45. 

III.  Jurisdiction  in,  46. 

I V.  Procedure  in,  47, 

I.  Grounds  op. 

hold;rT.'f  ^"^^  "'^^  *  J"*^g«  '8  related  to  a  share- 
holder of  an  incorporated  association,  party  in  a 
case  does  not  render  him  liable  to  be  recu  ed 
LaCo^ipagme  d'Assurance  du  Canada  yFrt^ 
man,  3  Key.  de  Us,  85.  K.B,  1.447  ■  17G  C  C  P 
thp  1  P°  "  F^'t'on.for  the  recusation  of  one  of 
the  judges  ol  appeal-^eW,  that  the  recusation 
contemplated  b^  the  Ordinance  of  16t;,  caTo^ 
be  made  in  writing,  and  that  the  hatred  men^ 
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i^ECUSATION. 


tioned  in  tlu'Hth  Art.  of  the  Ordinance  muHt  be 
hatred  on  the  part  of  the  judge,  and  must  he  ao 
alleged  and  proved,  failing  which  llie  re*sons 
of  recusation  will  be  iieliTto  be  ini|)erlinent. 
Ji'eiioiid  &  GiKjy,  H  L.C.K.  246,  Q.B.  1858;  176, 
sec.  5,  C.C.P. 

11,  Anilhdd,  further,  tliat  the  hatred  tlierein 
mentioned  iiiiii)iilic  niitiluli)  must  be  a  decided 
liiitred,  known  and  nmiiileMt,  Mich  as  would  re- 
wult  from  the  killing  of  nome  near  relative  of  the 
person  urging  nuch  recii-xation,  or  the  result  of 
uillirenceH  or  per.soiial  encounters  lietween  such 
per.son  and  the  Judge  which  would  create  a  feel 
mg  of  revenge,  ivliich  might  lead  to  using  the 
opportunity  of  destroying  the  life,  the  honor  or 
personal  advantage  of  oue'.s  enemy.     Hi. 

41!.  A  ijui  t(t»i  action  wa.«  taken  against  cer- 
liiin  parties  who  had  constructed  a  bridge  in 
liarliiei'sliip,and  collected  uiul  received  t(jll  there- 
for, without  depositing  a  declaration  of  parlner- 
sliip,  in  accordance  with  the  teruisof  the  statute, 
anil  the  only  judge  in  the  district  in  which  the 
action  was  brought  was  one  of  the  original 
parties  to  the  parlnerHhip,  but  had  since  cease<l 
to  have  any  interest  therein — Jlehl,  that  this 
did  not  give  ri.-e  to  a  demand  in  recusation. 
Ltclerc  t/iii  tarn  v.  Bilodtau,  12  L.  C.  J.  20  &  4 
C.L.J.  42,  C.C.  1867. 

43.  But  where  a  judge  had  in  an  action  be- 
tween the  same  parties,  but  in  anotlier  court, 
expressed  his  opinion  and  delivered  judgment  in 
accordance  therewith  on  the  pretensions  of  the 
jiarties,  which  pretensions  were  to  be  urged  in  the 
second  case — Hehl,  that  he  should  relrain  from 
sitting.  Hull  k  Ji-yaii,  V.i  L.  C.  J.  252,  Q.  B. 
lH6!t;"176,sec.6,  C.C.P. 

44.  Kornan  Catholic  judges,  incases  involving 
the  right  of  the  civil  jwwer  to  entertain  an  appeal 
in  the  nature  of  an  (ippcl  cuiniiu:  iTalnis,  cannot 
be  recu.sed  on  tlie  ground  that  they  acknowledge 
the  Roman  authoritv.  Jiioiiii  ic  T/ie  Cui4, 
ih:,<f'  Notre  Dame  'dc  Moiitiial,  20  L.  C.  J. 
22M,  f».C.  1874. 

II.  Of  Assignee. 

45.  An  as.9ignee  to  an  insolvent  estate  is  not 
a  judge  within  the  meaning  of  Art.  176  of  the 
Code  of  Procedure,  and  therefore  cannot  be 
recused  in  the  mode  prescribed  in  the  Code,  and 
proceedings  to  disijualify  him  must  be  taken 
in  the  manner  prescri&ed  by  the  Insolvent 
Act.  The  MechaidcH  Bank  k  Brown,  Vi  L.C.J. 
295,  Q.B.  1874. 

III.  JlRlSDICTION  IX. 

46.  In  Canaila  a  judge  recused  may  validly 
pronounce  on  the  merits  of  the  recusation.* 
Tlie  Canada  Insurnnrc  Companij  v.  Freeman,  3 
Key.  de  Leg.  x3,  KM.  1847. 

IV.  Procedure  is. 

47;  If  a  judge  declares  his  incompetency  by 
reason  of  kimlred,  etc.,  the  parties  must  tile 
their    recusation    within    eight   days    and    are 


«  Hut  by  tlic  Code  of  Prooeilurc  it  i'proviiled  tlmt  tlie 
judue  accused  must  declare  in  writing  wlietlier  tlie 
groiiiids  are  true  or  not.  ami  tlioii  aiiollii-r  judgB  ino- 
ceedB  to  determine  whetlier  the  re('u.satloii  is  founded 
or  not,  witliout  the  recused  judge  having  a  right  to  ho 
present.    Ib4  (J.C.P,— Ed. 


REGISTRAR. 


llj 


d^r.hues  de  plein  droil  if  they  do  not.  Xi  ilfin  v 
The  Union  Companu,  2  Rev.  de  Li'g.  472.  K  H 
1817.  o  . 


REDEMPTION. 

I.  Of  Land  Sold  for  Taxe.s,  ;si;e  SALE  toi. 
Taxe.s. 


REDUCTION. 

1.  OkPhvsich.n's  AccoiNT,4e(I'IIY8H'l.\.V 


liEFKESHMENTS. 

I.  Siri'i.iED  AT  Elections,  nee  ELEL'TlU.N 
LAW. 


REGISTERS. 

I.  Of  Civil  Statcs.  see  CIVIL  STATUS. 

48.  Entries  in  the  registers  of  civil  nm.i 
may  be  amended  by  order  of  the  court  uii  uwiir 
cation  and  due  |)roof.  Denis  exp.,  1  L.C.L.J. 
'J7,S.C.  1865;  52  C.C. 

40.  Resiisters  of  civil  status  may  be  ottaincj 
bv  a  ,?»(■'■((;. v((/c  church,  but  at  the  request  oiilvul 
the  parish  church.  Mercier  in  re.,  4  It.L.  ;!:i., 
1872. 


REGISTRAR. 

I.  Action  Against,  50. 

II.  Certifk'vte  of,  51- 

III.  Liability  of,  52-56. 

IV.  Status  of,  57. 

I.  Action  Against. 

50.  In  an  action  against  a  registrar  for  iio;;lec!. 
etc., and  for  furnishing  an  erroneous  certiticate- 
Held,  that  he  was  not  entitled  to  invoke  tie 
six  months'  prescription  referred  to  in  tlie  k! 
tor  the  protection  of  justices  of  the  peace,  etc 
C.  S.  L.  C.  cap.  101.  Dorion  v.  IMnrl-^'ii  li\ 
h'ol)ert.s'oii  et  al.  k  Rijland,  15  L.  C.  H.  -IJ', 
S.  C,  1865. 

II.  Certificate  of- 

51.  Where  in  an  action    for  conlirniatioii  oil 
title  the  registrar's  certiticate  discloses  inorlgag'.s| 
existing  on  the  land  referred  to,  a  motion  lua^ 
intervening  party,  praving  to  be  allowed  loliie| 
discharges,  and  'that  tlie  mortgages  be  liell  aiil 
considered  .satisfied  and  discharged,  eaiinol  l< 
granted.    Robinson  exp.  k  Foirier,  12  L.C.R.  f 
431,  S.C.  1861. 

III.  LlAUILITY  OF. 

52.  On  appeal   from   a  judgment  again>ts| 
registrar  lor  damages,   ari.-^ing   thruuj^li  the:* 
glect  of  the  delendaut  to  register  a  mortgage  um  I 
a  property  which  the  plaintit)'  had  purcliaiea-| 
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ition  against  a  registrar  for  nojileci. 
irnisliing  an  erroneous  certificate-  i 
B  wan  not    entitled  lo  invoke  the 
prescription  referred  to  in  the  ki  I 
ction  of  jus-tices  of  the  peace,  etc.. 
ip.    lOI.     Diiriiin  V.  RdIwU'iv  li\ 
;  al.  Jl  RijUinil,  15  L.  C.  K.  «;', 


in  an  action    for  confirmation  of 
rarV  certificate  di.sclose.-  inortgagii  | 
le  land  referred  to,  a  inotiuii  by; 
■artv,  pi-aviiig  to  be  allowed  to  lile  I 
lid  'that  the  mortgages  be  heU  aii'l  f 
.tisfied  and  discharged,  cannot  Id 
hiiisim  exp-  &  Puirier,  12  L.C.R. 
il. 


peal  from  a  judgment  against  >  I 
damages,  ari.sing  ihruugh  thri:"''j 
'lendaut  to  register  a  mortgage uwn  I 
lich  the  plaintiff  had  purchaseJ- 1 
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\\   V  iV^"''""f-  ^"MKAcr.  111-11,3 
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vv  -n      ■..''■^■•'r-^vt.s.sK,,.  uo 

vvi  v         '^   '  Holism  p.  l')> 
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S.«UirJ^'£:!l;f:.i;-l^;.|;-l.''Cn,.nby,he 
'•ft'T  right.,  ari^i      o  a    Mm  ■■''''"  "^  ''.vj-otht- 
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"00  C.  C.  p.  ''•  ''■  ^■*^'  '^    C.  ISGT; 

•'l.  A  certificate  of  reffi«trafiV>,.   c      i     ■  • 
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^t,c^^-^:<^'Q:ais;:^M^^^?c'-^^^'^ 

-ifjned  bv'  Vi    ,i,K,      ,h":T  ^■';I'J-"'">^»  »as 
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III.  Costs  ok.  i 

64.  Where  a  dclitor,  in  dincharpiiig  tlie  i 
ainouiit  of  a  regiKtereil  JuilgrneDt  aeaiiint  liim  | 
I>aii|  tilt'  coHlH  of  Niich  rfgiMtratioii  iindfr  }iroteHl, ' 
and  afterwanlN  fnied  for  the  recovery— /YtW, ! 
that  he  wan  liable  lor  the  eosis  of  such  re^fimru- ' 
tion,  and  could  not  recover.  Ihauchene  v.  I'u- 
caud,  1  R.  L.  Till,  C.  C.  IH6St. 

IV.  Effect  of. 

65.  On  a  contentation  of  a  report  of  dictribu- 
tion,  where  one  of  the  oppoHutits,  in  answer  to  a 
plea  of  non-registration,  alleped  that  he  had  been 
preveiiteiJ  from  regiHtering  liis  origituil  title  \>y 

Jforce  majeure,  it  having  been  dcHtroyed  by  fire 
in  1834 — JJrld,  that  the  regiHtratioti  of  <t  new 
title,  even  under  such  circuinHlances,  could  U'lt 
prejudice  the  riKhl.i  of  a  third  party  who  hrni 
already  registered,  and  that  the  eH'eet  of  a  regin- 
tration  by  memorial  was  only  lo  preserve  the 
rights  set  forth  in  such  memorial.  Curiivr  v. 
At>!fers&  dirers,  3  L.  C.  R.  42,  8.  C.  1H5'2. 

6(i.  Tlie  registration  of  an  ordinary  conven- 
tional hypothec,  bearing  date  subfeqnenlly  to 
the  coming  into  force  of  the  Kegislrv  Ordinance, 
is  only  etiectual  for  two  years  and  the  current 
year,  as  regards  interest,  against  a  subsetjuent 
hypothec  duly  registered,  but  is  of  no  effect  as 
to  costs  incurred  to  recover  the  amount  thereof. 
Murin  v.  Dalu  ii  DciuuseUe,  6  L.  C.  K.4hi,S.  C. 
lBfl6. 

67.  A  mortgage  executed  sulisequently  to  a 
gift  of  the  property  charged  with  it,  takes  prior- 
itjrof  such  gift,  even  against  minors,  if  registered 
prior  to  the  registration  of  the  gitl.  Hni)  v. 
Vacher  et  ai,  IG  L.   C.  J.  43,  S.  (J.  R.   1872 : 

2130  C.  C. 

68.  The  registration  of  a  marriage  contract,  by 
which  the  husband  provided  for  the  payment  of 
an  annual  rent  to  the  female  plaintiff' "after  his 
death,  was  held  to  be  e(|uivalent  loan  accept- 
ance of  such  rent  or  donalion  by  the  ilonee. 
Charlebvis  et  ux.  v.  Cahill,  20  L.  C.  J.  27,  S.  C. 
1876. 

V.  Fees  of. 

69.  A  registrar  has  no  right  to  exact  a  fee 
for  searches  made  in  the  cadastre  deposited  in 
his  office,  and  all  sums  so  exacted  by  him  may 
be  recovered.  DumdiiUer  v.  Montizamhert,  1 
Q.  L.  R.  218,  S.  C.  1875;  2179  C.  C.  &  Q.  39 
Vic,  cap.  25. 

VI.  Form  of. 

70.  The  registration  of  a  hyjKitliecarv  claim 
founded  on  a  deed  of  donation,  which  aoes  not 
contain  or  state  the  amount  of  the  claim,  is  in- 
operative as  against  a  subsequent  bona  fide  pur- 
coaser  who  has  di  ly  registered  his  deed  of  ac- 
quisition. Fraser  et  ux.  v.  Poulin,  8  L.  C  R. 
349,  S.  C.  1867. 

Vn,  Loss  OF  Title. 

71.  On  the  contesta'.ionof  a  report  of  distribu- 
tion— Held,  that  loss  of  title  by  vis  major  is 


no  answer  lo  a  third  party  alleging  tlurnu  re 
gistration  of  such  title.  Carrier  v.  -l/i/f^ji 
./(Vers  3  L.  C.  R.  42,8.  C.  1842. 

VIII.  Of  Arrear.>*  of  Interest. 

72.  The  registration  of  a  notarial  obli^'ai.oii  i 
bearing  date  previously  to  the  statute  )  Vi(..,(.a|i 
30,  witliout  a  memorial  of  claim  for  anyHwc'.t 
sum  for  arrears  of  the  interest  which  miiy  f)c,|i|, 
UfKin  such  obligation,  issufticient  to  (irihirvfiU 
rights  of  the  creditor  for  the  whole  itiiioiiui  oi  I 
interest  due,  and  it  is  not  necessary  thm  m\ 
memorial  for  the  arrean  of  such  intcreKt  -haj 
have  been  registered.  MrLnuijhtink  linvihrA 
el  ul.,'i  Rev.  de  Leg.  340,  Q.  B.  IM--:  2i'j 
C.  C. 

73.  On  an  opposition  to  the  distnhuiion  jl 
moneys  arising  from  the  sale  of  a  pruperivf 
situated  in  a  certain  seigniory  for  arrears  Jfj 
interest  arising  out  of  the  seigniorial  ngliu- [ 
Held,  that  the  Statute  6  Vic',  cap.  l.i, -ec  2, 
which  exempts  seigniorial  rights  fruni  tliefi..r'J 
mality  of  registration, does  not  ajiply  tourrtarnlj 
interest  arising  from  such  rights  in  virtue  of  al 
special  subsequent  agreement.  M(i(je  wLajiitX 
&  Md.i.vie  ik  Morrison,  1  L.  C  J.  :;j5,  S.  C. 
1857;  2124  &  2125  C.  C. 

74.  The  registration  of  a  deed  iieariiig  daifl 
prior  to  the  statute  4  Vic,  cap.  .'SO.  witlioui  al 
memorial  of  claim  for  any  specific  sum  for| 
arrears  of  lite  rent  which  may  be  due  uixin  -ucli 
deed,  is  sufficient  to  preserve  the  n;.'lit,'' of  iiie| 
creditor  for  the  whole  amount  of  such  urriMr'. 
Pellelier  v.  Michmid  &  divers,  1  L.  C  K  Iwj 
8.  C.  1850  ;  2125  C  C. 

75.  Ou  the  contestation  of  the  distriliuti  iiirfl 
the  proceeds  of  the  sale  of  a  real  estate— //WJ 
that  the  vendor  was  entitlal  to  rank  forai; 
interestdue  with  the  principal,  and  iliiit.iihliijuflJ 
no  memorial  had  been  registered  for  tliefamenj 
the  enactments  contained  in  the  statute  "  Vo 
cap.  22  did  not  apply  to  deeds  passed  aiileriiif 
to  tlie  passing  of  the  said  Act.  Lillinin  v.  A'erJ 
rii/un  &  Homerick,  1  L.  C.  R.  4sy,  S.  C.  l>oJif 
2&26C.  C. 

76.  The  registration  at  full  length  of  a  M 
executed  previously  to  the  statute  4  Vic, 
30,  is  sufficient  to  preserve  not  only  the  riglitoi 
mortgage  for  arrears  of  interest  due  at  ibi 
period  of  such  registration,  but  also  tlie  right  of 
mortgage  accrued  subsequently.  li«jiM  v, 
Fetifclerc  &  Derouselle  &  Wood  et  ai,  1  L.C  J| 
284,  8.  C.  1851  ;  2125  C.  C. 

77.  Before  the  coming  into  operation  of  L. 
statute  4  Vic,  cap-  30,  the  proprietor  of  a  rciilj 
constituieoT  hailleur  defonds  claim  is  eiititWif 
rank  for  all  the  arrears  of  interest,  or  ofsutl 
constituted  rent,  together  with  the  principsj 
although  no  memorial  of  such  interest  ftasevn 
registered.  Brown  v.  Clarke  &  Motttizambnl^ 
(jiial,  10  L.  C.  R.  379,  S.  C.  I860;  2122i  ;  ' 

78.  The  formality  of  registration  of  arrearej 
interest  not  prescrioed,  over  and  above  tliatfJ 
two  years  and  the  current  year,  does  not  chaw 
the  effiect  of  the  common  law  in  particui^ 
cases,  as,  for  instance,  where  two  hypotheci 
creditors  claim  concurrently  at  the  distrihniifli 
of  the  proceeds  of  an  immoveable  eoU  in  coifj 
of  law.  Macdonald  et  al.  v .  Nolin,  14  L  C,/ 
125,  Q.  B.  1869;  2124  &  2125  C.C. 
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n  a  third  party  alleging  ttjirnnri' 
f  t^uch  title.  Carrier  v.  Aii'ini  t 
C.  K.  12,8.  C.  1M2. 

Arrears  of  Interest. 

regi.'ilratioM  of  a  notarial  oMi^'at.on 
I  jireviouHly  to  the  Htttiutc  I  Victsji 
a  inetiiorial  of  claim  for  any  i-jici  •,,_ 
sarsoftlii'  interent  wliicli  miiyh^iir 
ihligation,  inHufticieiit  to  priMrvi-il.t 
e  creditor  for  the  whole  iitnonut  ui  j 
',  and  it  in  not  necttiSiary  llutt  imv 
r  the  arrear.i  of  such  inicrtht  -ha  | 
egietered.  MrLauijhliii k  lirnAlmA 
V.  de  Leg.  340,  Q.  B.   Iv4s; 

n  opposition   to  the  distrilniti.in  .f 
sing  from   the  cale  of  a  properiv 
a  certain  seigniory  for  arrears  ufl 
'ing  out  of  the  seigniorial  rightj. 
the  Statute  (i  Vic.,  oap.  15,  iec  ; 
ipts  seigniorial  rights  from  (lie  fur- 
i;i.«tratioii,  does  not  ajiply  lu  arrtarsd 
'ing  from  such  rights  irj  virtutofjj 
sequent  agreement.    Mmji  \,  Laiin\ 
k  Morrison,  1   L,  C.  J.  235,  !i,  i', 
&2125C.  C. 

registration  of  a  deed  Hearing  dale 
p  statute  4  Vic,  cap-  'U).  witliuin  a[ 
if  claim  for  any  specilic  sum  fori 
lie  rent  which  may  be  due  n]ion  -iichf 
ficient  to  preserve  the  n^rliis  of  ik 
the  whole  amount  of  siali  iirrt',«..| 
Michmtd  <!k  dirern,  1  L.  C.  K  liljj 
2125  C.C.  , 

le  contestation  of  the  distriliuiiuiiofl 
Is  of  the  sale  of  a  real  estate— //.W/ 
idor  was  entitled  to  rank  furaliiiif 
with  the  principal,  ami  t  liat.  alllioii^lij 
.1  had  been  registered  for  lli('>aint.aJ 
ents  contained  in  the  statute  T  ViJ 
not  apply  to  deeds  passeil  anlemn 
ng  of  the  'said  Act.  Latham  wKm 
limerick,  1   L.  C.  R.  4>U.  S.  C.  l>jlij 

registration  at  full  length  of  a  itti 
reviously  to  the  statute  4  Vie.,  cap! 
lent  to  preserve  not  only  tlie  rigblof 
for  arrears  of  interei^t  due  at  thf 
ich  registration,  hut  also  tlie rights 
accrued  subsequently.  ]if(jiRa  rl 
c  Deroiisellv  &  Wood  et  al,  1  L,C  Jj 
«51  ;  2125  C.  C. 
•e  the  coming  into  operation  of  ihl 
ic,  cap.  30,  the  proprietor  of  a  rcul 
r  baillew  defonds  claim  is  entitled ir 
il  the  arrears  of  iuteres-t.  or  oi mt 

rent,  together  with  the  principJl 
0  memorial  of  such  intere.^t  Rasevef 

Brow7i  V.  Clarke  &  MontizamkH^ 
,.  C.  R.  379,  S.  C.  1800;  2122  &  21! 

formality  of  registration  ofarresnd 
;  prescribed,  over  and  above  ihatfij 
ind  the  current  year,  does  not  Am 
of  the  common  law  in  partidu 
or  instance,  wliere  two  hypothec«ij 
iaim  concurrently  ui  the  dii-tnlintio' 
eeds  of  an  immoveable  sold  in  mb'' 
tacdonald  et  al.  v.  Nolin,  14  L  C.j 
1869;  2124  &  2125  C.C. 


IX,  Op  Arrears  or  Seioniorial  Dues. 
11  The  statute  6  Vic     can    f.    ,.i  ■  i 
..F.;  seigniorial  right«°from''u.i^rmalifv'rf 

•V  Of  Bajllei'r  dk  Ponds  Cum. 

»0.  On  the  hearing  of  an  opposition  bv  which 
.D-MTlK^^Hn,  claimed    upon  tl.e  pmceeds  of  a 

f  XovetuLr,  1844  "fh/"^rTod 'limiS  Sr'  tY' 
!.f?.*lrai,on  of  old  deeds,  cannoc  .in.  ^o  " 
Fju  tceof  a  subsequent  hypotheca";  cre'li  or 
•k-e  title  has  lieen  duly  recistererl  h,.f  ,      ■ 

I  • .  But «  here  the  deed  of  sale  was  subsenuent 
dbe  coming  into  force  of  the  reeislrv  nri 
we  above  referred   to-Z/e/,"  tlmf  ?,/     ■'' " 

Wmet  al.,  1  L.C.R.  5,  S.  C.  1,S50      "^"'^^  ^ 

i-7/fM,  that  the  rep  sirfttlnf.  ,.<•  „  'v'"V^-"- 1 
'.lp,sul,se(iuently  to  tlifcor.    ''  int- r  "'*'  """I 
:k  Ordinance  4  Vic  cao  SO    «  nJ^ '^"•■""l  °' 
Una  ,l,e  privi  ege  if' a  CC/';''"^'/*' ' 

Un'«Sirrr„;^^rm^'«'- 

l'«*wre  passed  over-//./?/  ±^  f*^"'  ''' 
k-nt  cf^he  co2n"belS.  "tt"^^f,,t 
P?r^  "e^ap^^So'^^is^V^^^^"^"'''* 
!i3,y.B.  1,-52;  2098  CC  ^^  ^■ 

1/i" tl'I,'';"°"  '°  declaration  of  a  hypothec 
M,  k  ,t  was  an  open  question  wlfetl.er  a 

h^-'^'f-e  the  passinS llil  IZTiI 
,»Mcn  bavins    Cn     ;„    =      P"^''.'cge,  this 

« J  r  vendor,  and  did  not  require  *o  Hp 

recited  at  length  m  an  acie  of  declara- 


RfiGlSTRATION.  ii2e 

"•at  the  vendors  IoI^h""  ""^  Parties- //«A/, 
"'"ir  J.vpt,thecarv  ..1  ';'"  ^'r'^"'^''  <"  •»S'«"«t 
even  after  t  a   rt4i  I™ h^"""  T*'?  '"^  ^^'mU-ro,i,. 

Q.  li.  1H72.  '''^•"^  -^""^'y.  'i  K.  C.  231, 

^^-  ""  B''"-"KR'8  Priviuue. 

claim  on  ^lleT^^r  ''-^  "  l"'!'''"  for  his 
I'uil.ler  had 'uf  ffi./^''r'-^^''''  "'"t  the 
of  the  work  was  no  '^;''  •"''"'.  ""'  "'"^"V^nc^ 
'lays  from  the  h.te  of  th,"""'""^    ""'""  '''i'^y 

'^■t'.  im  J  2013  c!c  '^""'  *'  ^-  ^-  ''■  '»'>' 

XII.  Or  Deed  ok  Donahcv, 

lopotheVgraS'by  a'T'''"  i"'"  '""°""'  "^  « 
who  had  since  'L'.-"T  ^^  """""«  ''""' 
the  donor-//'w't,'°"':^^''    '''«   property   tj 

require  to  be  registe  e.1  and  i^",''"*'".''"^  ""' 
!?854,«04^,,,,.^^i-'AM..a^J.90,S.C. 

I  S.  C.  1859  -^"^/'e/'e  «<  w,  3  L.  C.  .J.  183, 

bro,!gKtio,!''tore'cr  "^  *  P"'^"  '^^^ased 
property  given  by  th^  r""  "  "7^''",'  '■"""oveabie 
l.is'^brotl^r's  v,?do  or'Tr'  ""  '"« ''f^'i-'e  <« 
gift  had  not  bee,  registe  ed-zir';;*  /  'i"*'  "'r 
tlie  donor  himself  im'X  n^  hf'!',  ''*'  "'""?'' 
■""Oil  a  ground  of  u  L  \  -x"^'^"  '°  ''^'o'^e 
ediy  could,  w  e?e  /,.  i ^'  .'"'  '"''"  "'"'oul-t- 
fulyect  tochage^i'h  arin^'tV'"''  ""'."""^'^ 
I'ad  been  show,?  to  b^    earl v         '  P-"'",'"  '=*«'-^ 

•>'5t>,  b.  C.  18G3  j  806  C.  C.  '■''^-'. 

XIII.  Of  Deed  of  Ratification. 

co2?pary'mor/ieftr^"  °'  "  J"""  «'««k 
pany  in  fevor  f,f  , ,  P^Perty  of  the  com- 
thouWi  a  certain   /  "*^'"«elves -i^eW,  that  al- 


XIV.  Of  Deed  OF  Sale, 
is  not  a'J'cted'S  iea'"soti''oMl7'  "  ''"^  <'^^*'^ 


XV.  Of  Defective  Title. 


s 


I  ' 


94.  The  registration  of  a  title  which  is  va;  i 
will  not  reo&T  it  valid,  as  aga  nst  the  rig1,.^**?r 
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REGISTRATION. 


REGISTRATION. 


11: 


XVII.  Or  Hypothec. 

ys.  ITpon  the  cor.teHtntion  of  a  report  of  din 
Iriluiiion  of  tlio  pfooccilf  of  ii  suit- of un  iiiiiiiovc- 
u\<\v~tlild,  tlmt  a  livpotliociiry  creditor  lhuM 
•■lH'ctiiiilly  reginicr  Iii'h  title  iificr  llif  pnipcrty 
liioiij;ii;;i'il  in  biH  favor  liinl  iiasHcci  into  the 
Jiivn'N  of  a  MubsfuutMit  purcliUhiT  who  liiiil  not 
rc^iNicrcil,  and  that  mud.  rrtriHtraiion  would 
oiKM'iitc  ii^iain^l  Hiiuh  niiljsi'i|ncnl  piirciia-cr  and 
iiiH  livpotTiccurvcrcditiir-i.  I'milint  v.  Liti'ri-(jne. 
A-  h'inixs,- d  at.,  I  L.C.l{._2(l,  S.C.  l,-i)(l. 

'tt'i.  l)n  an  appeal  from  n  jiiddnient  dl^nlis:^inga 
■co.itehlalion  liled  hv  the  cnjwn  to  a  jiidfrineiit  of 
<liHlriliution,  by  wliiidi  the  re^pondenls  were  col- 
locate I  ill  preterence  to  Her  Mu.je.-^ly— 7/(7//,  that 
in  the  cB^e  of  a  general  hypothec,  dalin):  a.«  far 
Laok  as  Islij,  and  claimed  in  res))ect  of  land 
initnuted.  in  the  county  of  Sherl)rooke,  and  re- 
j.'ir'tereii  in  accordance  with  the  Ntatnte  4  Vic. 
cap.  ;10,  the  want  of  re>;i.<tration,  diirinj:  \\\p 
period  that  the  ,-tatiite  10  A'  II  Geo.  IV. 
cap.  ><,  was  in  force,  could  not  he  invukeil  with- 
out averment  and  proof  that  the  debtor  held  the 
land  while  the  .-tulute  was  in  force.  J/cyinav, 
C„mleet<tl.,2  L.C).  .-(i.  Q.15.  l>*r)7. 

\)1.  An<l  Itelil,  also,  that  a  hypothec  createi] 
during;  the  lifetime  of  the  debtor  may  lie  proved 
h\  iTL'istration  alter  his  death.     lb. 


tiite  9  Vic.  cap.  62,  «ec.  IH—Ilehl,  in  upiica; 
that  the  general  inortga>?e  jf  the  (Jrown  fur  .iu.  | 
ndvanccH  attached  vilhoiil  registralicm, 
thovi^h  the  loan  was  made  after  tlie  JHjrr. !«.■:■  i  ^i  | 
rebiidt,  anil  wan  not  applied  as  coiiliiii|,lutt  ] 
Ijai-iiiiJi  Ri'i/ina,  11  L.  C.  K.  tJii,  Q  li.  I'^ii 
2121  C.  C.  A  (I  31  Vic.  cap.  20  Jc  i^  :;i\„:. 
cap.  i;i. 

lUo.  Where  the  Crown  l)y  opposition  clu.tuel 
a  hy|Hithecoii  the  profierty  of  the  ilefeiiilant  i.  I 
snri'ty  lor  one  (liranl,  who  had  bei^i  a  liurroi\if  ( 
I'roni  the  loan  fund  reserved  lor  the  sniliTiT't  1, 
the  lireof  1>^-1,'),  and  the  appellant  c  itilc.'ii.ii 'li,; 
opposition,  oil  the  ground  that  the  hypotheo  ;;, 
i  iinestiop.    wa.s  not  reiriHtered — llilil.  i.'oniiriiimijj 
the    judgment    of   the    court  I  '!iiw,  tlmt  ^udj 
'  liy|Milhec  did  not  rei|uire  to  bo  ri';:i-teri'i|,  aij.l 
Would  take  priority  of  tho.-e    regi-tiTe.l  siii,-f. 
■  ipienllv  to  the  ilate  ol  the  loan.      Vciiiuir  \  1h,.\ 
,  Snlicitur  Oeiunil,  10  \J'M.  21ii,  Q Ji.  Isijii. 
I      lOfp.   Where  the  prothonotary  of  the  laiHOjiirtl 
;  of  King's  Bench,  who  wascoiumis-iune.l  ii,  iMt.l 
jfa/e  a  bond    for    the  due    pei-fonnaiice  nf  k>\ 
duties— //i.7(/,  that  the  registration  of  tlii.^  IwuJ 
at  full  length  in  H-lo  wat  asullicienlcuniii'iiaucel 
I  with    the    ltejf;istry  Ordinance    I  \'ic.  cup.  M,] 
sees.   1,    10    A     ')2,    and    the    d'oivn    liad,  w| 
[  moneys  iliie  by  the  prothonotary.  a  Iciral  liyp.r 
'  thee  which  attached  to  all  the   n^al  prn|R'riy  .f 


US.'  Hut,  licl'l,  that  legal  hypothecs  are  not  t'.x- 1  the  person  no  bound,  without  the  i 


ciiipt  from  registration  umler  the  .Statute  4  Vic.  \ 
cap.  ;!l).     lb.,  iV  211.")  C.C. 

b'J.  On  an  opposition  died  bv  the  Crown  and  j 
liy  a  Ituildinc;  Society  to  a  judicial  sale  of  pro- 
jibrty—y/(7(/,  that  the  original  grants  and  letters 
patent  creating  a  general  hy|xithec,  as  well  as  a 
special  hy]K)thec,  bel()re  the  passing  of  the  Sta- 
tute 1  Vic.  cap.  '.iO,  are  subject  to  registration  in 
order  to  preserve  the  j^enerul  hypothec.  The 
.'<clirlior  General  it  The  I'dple^'x  HuiUing  So- 
cielu,  1  L.C.J.  J5,  Q.B.  1H57  ;  20ys  C.  C.  A  Q. 
38  Vic.  cap.  14. 

100.  A  deed  creating  a  mortgage  passed  since 
the  Registry  Ordinance  came  into  force  is  invalid 
against  a  subsequent  purchaser,  unless  it  be 
regi.stere<l  before  the  title  of  such  purchaser. 
ChuHiiK.ntk  Greiiitr,  9  I.C).  20^  A:  12  1..C.R. 
125,  Q.B.  IHt;2  ;  20!H  ii  2l;i0  C.C. 

101.  The  legal  hvpothec  of  a  wife  separate  as 
to  pi'npeity  cannot  Ijee.xerci.H'don  the  property  ol 
(lie  husband  to  the  prejudice  of  the  creditors  who 
Jiave  registered  the  claims.  Beaiii/raitil  v. 
Lava/lee  ii  Tii(/<ie  ct  ul.,  'J  L.C.J.  215  A  15 
L.C.R.  47i»,  S.C.R.  istiS. 

lO'J  No  hvpothec  can  be  acipiired  on  real 
propertv  in  tfiis  province  .since  the  coming  into 
force  of  the  Civil  Code  without  legi.-tration.  La 
HaiKiae  JaciiiteK  dir/ier  ii  Oijilrie  el  al.i:  /iroini, 
I'J  L.C.J.  lOU,  tJ.B.  Mi;  2015,  2047  \- 2180 
C.C. 

103.  The  registration  of  a  hypothec  after  sei- 
zure of  the  imiiujveable  hypothecated,  betore  the 
<late  of  a  writ  of  ceiiiilioni  efjuaias  issued  at  the 
instance  of  a  creditor  other  than  the  original 
seizing  creditor,  is  gooil  and  valid  as  aj:ainst  the 
jsimijle  chirographic  creditors  of  the  defendant. 
La;-,,s(;  A  Brouilhinl,    lU  L.C.J.  125,  t^.B.  1^75. 

XVIII.  Of  Hyp(     ikc  oftiikCbowx. 

104.  Where  the  Crown  obtained  judgment  for 
-advance  made  to  tlie  appellant  under  the  Sta- 


-sUv  01  i\ 

or  111  an 
C  J. ;!, 


description  of  any  laud  in   the  Ijou 
mei.iorial.     Monk   &    Otiiiiiet,    I'.t  L. 
q.  ti.  1S74  ;  VJ>^'J,   10114  A  2030  CC. 

Xl\.  Of  IIypotiikc  of  Wifk. 


107.  A  legal  hypothec  of  a  w  ife -'iriiraii'ii-:)! 
jiroperty,  for  the  amount  of  a  pariinular  kmm 
due  under  her  father's  will, and  aceiin',!  i,revl,jui| 
to  her  marriage,  does  not  take  preicikMice  ifl 
creditors  who  have  registered  their  cliiiiii-|)rw« 
the  registration  of  such  hvpothec  li'Midjnm 
V.  Lai-alUe  A  Trigye  el  ai.,  9  L.  C  .1  CI  .S  C.| 
18GH;  2113,  2115&211G  C.C 

XX.  Of  Jldoments. 

lOS.  Where  two  judgments,  one  .,f  tlie  3!'l 
May,  ISdO,  and  the'otlier  of  the  3r(l  .liiiio,  1-»J 
were  registered  the  same  day  and  hour,  niiJrl 
twodillerent  numbers— //(.'/-/,  that  thcytwrifl 
hvpothecs  of  the  same  rank  and  da'-.  .ViCi 
n'ell  V.  l)ix(iii  &  Blown  A  Niein  iJ  ■''.. 
140,  S.C.R.  LSlilJ;  2130  C.C. 


.  lOLCJl 


XXL 

Sai.ic. 


Op    Land   Purchased   .\t  MlnkipiiI 


109.  The  purchaser  of  lau.l  .-old  at  iiiMnioipi 
sale  has   no  title   as  against    the  urigiiial 
prietor,  if  he  have  not  registered  lii<  ■I}*'"] 
taken   possession.     Caya  v.  PeUi.nn  ii  '^''^\ 
\  Houle  k  Hart  ct  al.,  2  R.C  44.  .S.  C  InJ 
1591  ii  209.S  C.  C.  A  1010  M.C 

XXIL  Of  Literary  Puopehtv 

110.  Neither  the  author  of  a  literary  workii 
his  legal  representatives  have  any  action  fomi 
lation  of  their  rights,  unless  the  work  .las 
registered  before  being   placed   m  circu.awi 


KOrSTIiATION. 


ii:' 


1.'9  KEGISTRATION, 


ip.  62,  nee.  \>^—Ildil,  in  iipjiPa, 
ikl  inortganf  it  llio  (>■>«  n  fur  biicIj  | 
lulii'il  vitlicjiit  r(,'gi.-iraii.)h»  i,;. 
,11  wiiM  iiiiidi'  uflcr  ihi'  IwrrmiT  i ui 
iViiH  not  ap|ili('(l  as  cuiiti.'iij|,lati'| 
<ina,  11  li.  C.  U  ti:i,  ti  I!  I'Hn 
g.  31  Vic.  cup.  20  A:  •^  ,;;>  V  ;, 

till' Crown  liy  iippo»ition  clii,tiiti| 
1  till'  prinitTty  of  till' ili'foii.liii.u 

(iiranl,  wIki  IiikI  lif^n  a  linrr^mir  | 

liiml  rt'wfrvi'il  for  lUc  -lUliTi-r^  I, 
'>,  anil   tilt'  ii|i|icllant  o  inti'.'icil  ii. 

the  gruiind  that  llie  livputljec  i:, 

not  reiristeroil — ll'lil.  i:niiiiriiiiii^| 
t   of  till'    i;u\irt  I  '!inv,  iliiu  -udi 

not  rci|uii'i'  to  L-  rojii-tiTcil,  au'll 
riurity  of  llio-c    rejii-tiTi'il  yiil,.» 
'  ilalc  ol  till'  loan.      Vtniinr  ii  T'l 
,;nil,  It;  \J'.li.  •.'Ill,  ij  Ii   iMjii, 
■  till'  protlionutary  of  lli"  lau' ouuttl 
ch,  who  \vu.»t'oniMii--ioiic.i  ii.  1M),| 

for  the  line  pci-forniatice  uf  lnJ 
,  that  the  ri'gistratioii  uf  liiis  Iwiijl 
in  Hlo  ^va^:  a.^iilliciftii  ouniiMHiiiwI 
"isti'y  OniinaiiCL'  I  Vii;,  cap.  :ii\r 
£  iVi,  ami  the  (.'nnvii  Im^l,  ImiI 
by  the  prolhonotary.  a  Ir^'nl  hyp.). 
.taclie<i  to  all  thi'   fill  iiro|)>.Tl;' .(I 

boui.il.  without  the  i,t'ci-.-ilv  ou| 
r  aiiv  lanil  in   the  I.hhj'I.  ur  in  aw 
)[(,iik  &.    OuimM.    l;i  L.  C.  J  ; 

'd^'^,  \w\  Hi  2u:iO  cc. 

lYl'OTllKC  OF  WUK. 

il  hypothec  of  a  wifi' -<|iiiralea-M| 
the"  amount  of  a  particular  If^atjl 
r  father's  will, anil  accriii'4  nrevluuil 
ia}.^e,  does  not  lake  invci'ilonce  ofl 
)  have  registereil  their  elaiin>  ]iri(ir^ 
on  of  t<wc\\  hvpotliei;  limiigrm 
I  Trigge  ei  aC,  9  L-  C  J  61,S.C.| 
2115  &  2116  C.C. 

UDUMENTS. 

c  two  judgment*',  oni'  "f  ilie 
nd  thc'other  of  the  .'>rd  .Imu',  I'li^J 
ed  the  same  dav  and  hour,  uiiJfJ 
niimliers— //t'/i/,  that  (heyoarriJ 
the  Fame  rank  aii'l  dat'-.  .ViCo'J 
H  k  limiriik  Nifiii  ct  .(/..lOL.CJj 
SG6;  2130  C.C. 

Land    Purchased   .si  MtMciPiil 


purchaser  of  land  ,<old  at  iiiuiiioipi 
title  as  against  the  orifrmal  . 
e  have  not  registered  hi<  iie«iaBl 
Hsioii.  Caya  v.  rell>r„'  k  /V'fll 
Hartctal.,  2  H.C  44.  S.  C  bO| 
C.  C.  <k  1010  M.C. 

^  LiTKRABV  PkOI'KUTV- 

ler  the  author  of  a  literary  workn 
iresentativea  have  any  action  for/i 
>ir  rights,  unless  the  wurk  Iia't* 
efore  being   placed   iu  circulsiioij 


I  Imgiiia  v 
1 1^.31  Vic.  CB| 


l/'c-fn/,  18  L.C.J.  160,8  C   lS7i.     w.. 


J<KGISTRATI0N. 


113» 


VSICIAN'H  ACCOI'NT. 


::,.t^eon,muni,y-//;^;:ti;ar        e^    e^:^ 
l..-U'10fniarrm«e,  H.e  could  take  hack  w    ,  ,ev 
|.ka.re.,L'l,t  into  the  oommunltv.  and  tl       no, 
|r:„M«„d,n,'  such  contract   wai  e.xeeuted  p nJr 

1)11    StiWiit:..    I     17: ««'         . 


112.  The  registration  of  the  marriage  contract 

|no.  necessary  to  preserve  the  rights  of  the 

*fmm^  children  on  real    est«te%ul,/e e, T. 

jciter.    Suns  tt  nl  \.   F.vuni  ct  at     II     r    i 

|^_l,S;C^4  10L.C.R.30lXi['&j/V4l;.i 

IKi  Where  a  hushand gave  to  his  wife  hvcon- 
Kiofmariar  a  certain  immoveable  helonghiL' 

Cire  eren'''r''"  '^  register  within  the 
Ijbof  a  hypothecary  creditor,  whose  hym 

J U !»(-...  (..  fe.  L,  C.  cap.  37,  sees.  20  &  2113 

[ iU.  A  marriage  contract  does  not  require  in 
VegMered  to  enable  a  married  woman "epar- 
!.«* topruperty  t,y  .such  contract  to  keep  her 
l^perty  apart  fro,,,  her  husband.  VucZiull 
].Bunrou,l,Ui.  L.  284,  8.  C  1872 -1422  ('/' 
110^  A  customary  dower  created  bv  a  contraci 
Carriage,  executed  before  the  comW  [ni, 
Vof the  Registry.Ordinance,  doesno    fauirc 


X.WI. 


'I'lllJKl 

',  C.  C'.'  iHiiK 
XXVir.   Oi-   SlI.STlTfTlONS. 

'"   of   substitutions    onljr 

^^'ll/"=•  P?l'-   'Ofi,ana 
avail. 

y.  u. 


1.1.    ihe  registration 
'fcame   hi«.  i,,    is^j 

tH-istration    previoiw  lo  that  eoul, 
-XXVIIl.  Ok  TuTOR.sHip. 


not 
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'nild'hi^';!::^C'Cy"'"'"'" '*""'^''°" "' ''*- 
w..^,^i:/:^-r:"7^-^rf'„-'^: 

XXIX,  Ok  Wii.i.s. 


X.XIV.  Of  Partnership. 
iiZ^?^?"M=?'''9?'"P«'?7fornot 


h'.i( 


fei3teredars;e;]-^;;rat7r 

t       S-  «ri't'";^''"''  '"^^  ''""d  office  ^a 
•6  LP    I    ir  ^^f'f  r*"''  ^  ^  C.  J.  2S!., 
itil^C.  J.  46  Acl2L.  C.  K.   145,  Q.  B. 

f  f  loth,  hut  ,n  the  name  of  a  partnership 


'I'^riuh  lie    ^/r'''^?'>nipanyto  su^ 
Jlil'e  Droits  ,    lo    t  °V"l'=l'  P'''"  f'OusancC 
►■'.lliat  this  ,„  *  ''"'"^'''  ^'""■<'en  them- 
0,1    ,";,''  commerc  al  partnership, 
■''  V  0    ce, J'T"'^^'^  '«  ''«■,  registered  in 

fcire,?be'i  ,''',"'''''  ^"'  ^'""  "  '-'*^  ""' 
P'"Ct>vl,frf  «ni  t  '"  ^^""^  ''"'"'^J  county 
Iniiltel    7     ^°'"^''y  acts  of  trading  where 


'imS'aml    nnhll'f  1' '''  ^'"'-  ^^P' 30.  all   will. 
Decern    .r  /i'!?''''^*'  previous   to  the  31st  of 

under  n  u-ni    "•x"-"''ea  by  a  party  deriving  1 1  e 
<V  J>ubuc  &  Devoyau,  1  L.  C,  J.  137,  tj.  B.  1856. 

XXX.  Proof  bv  Copy  of. 

12j.  A  copy  of  a  certificate  bv  tlie  roo'istnip  nf 
an  authentic  deed  which  has  be^en    egif  er  T  at 

"e^  •  "e  U'g.  u8,  y.  B.  1844  ;  1218  C.  C. 

XXXI.  Ranking  of  Ci,aim.s. 

JifL?,l  r\  ?PP°«^'r    to  be  collocated  a.i 

sa,..  It  was  decided  that  the  vendor's  privilege  of 

ba/tem  c/e  fon,h  .^^H  posterior  to  that  oP  the 

'   S;rihe"dee^'  rlr^""^^'"'^"'  wa.s  .'ndeSl 

2130  CC'  ^-  "^^  ^''^'^'  *^'-  ^^5'' 

thecarv^aet!Jfn'"^]^'J?'"  ^  .)»'lg'"<'nt  ■""  a  hypo- 
e  oo^rrh  I  '^('''''  '•''versing  the  judgmel.t  of 
Vic  en  qn°"''  "'?*'  "'"''^'-  t''^'  provisions  of  2 
tothis  ;,^i!;'"'•.^  "'  '"■"  creditors,  anterior 
to  this  Ordinance,  the  one  who  would  have  first 
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registered  his  claim  would  be  preferred  to  the 
other,  without  regard  to  the  date  of  their  claims, 
and  notwithsUnding  that  both  had  registered 
their  claims  subsequently  to  the  1st  of  November, 
1844,  the  period  tixed  for  the  registration  of 
claims  anterior  to  the  Ordinance.  Normand  <& 
4}remer  et  al,  10  L.  C.  R.  42,  Q.  B.  1859. 

128.  When  the  certificate  of  a  registrar  shews 
two  deeds  to  have  been  registered  tlie  same  day 
and  al  the  same  hour,  and  has  given  precedence 
of  number  to  one  of  the  claims,  both  deeds  must, 
under  4  Vic.  cap.  30,  sec.  11,  be  collocated  con- 
currently in  a  report  of  distribution.  Lenfesiy 
V.  Kenaud  &  Alain  v.  Bilodeau,  9  L.  C.  R.  298, 
S.C.  1859;  2130  C.C.  . 

129.  On  a  contestation  of  a  report  of  distribu- 
tion or  collocation,  where  the  question  of  priority 
of  title  arose— //eW,  that  where  &  bailleiir  has 
failed  to  register  his  title  within  the  delay  ii.xed 
bv  law,  a  subsequent  purchaser  who  has  not 
assumed  the  debt  due  to  the  baillenr  de/onds, 
and  who  ha.s  registered  before  him,  is  entitled 
to  rank  before  him  in  the  report.  •/nrh  v. 
Leduc  &  Matthieu,  3  L.  C.  J.  120,  S.  0.  1859  ; 
727  C.  C.  P.  &  2130  CO. 

130.  Where  two  deeds  have  been  registered  at 
the  same  time,  it  is  not  the  number  given  them 
that  decides  their  priority,  but  the  date  at  which 
thev  were  passed.  Grmier  k.  Chaumont,  5  L.G. 
J.78,  C.C.  1861;  2130  C.C. 

131.  An  unregistered  title  deed  cannot  take 
rank  before  a  registered  mortgage  which  \yas 
granted  subsequently  to  the  date  of  such  title 
tieed.  Chesmer  &  Jamieson  &  Hunter,  19  L.C.J. 
190,  Q.B.  1875;  2130  C.C. 

XXXII.  Renewal  Or  Hypothec. 

132.  The  renewal  of  a  hypothec,  such  as  is 
required  by  art.  2173  of  the  Civil  Code,  is  not 
an  actual  renewal  but  a  simple  formality  pre- 
ecribed  for  the  preservation  of  the  hypothec,  and 
of  the  rights  acquired  previous  to  the  Code. 
Boura^sa&  McDonald,  16  L.C.J.  19,  Q.B.  1872. 

133.  And  AeM,  also,  that  the  art,  referred  to 
applied  as  well  to  creditors  and  purchasers  an  t_e- 
cedent  to  the  coming  into  force  of  the  art.  2178 
of  the  Code  as  to  subsequent  creditors,  lb.,  <!i: 
Q.  35  Vic.  cap.  16,  &  Q.  37  Vic.  cap.  10,  &  Q.  38 

Vic.  cap.  14.  .        ^       ,    •  , 

1.34.  Therenewalof  registration  of  real  rights 
required  by  art.  2172  of  the  Code  has  reference 
only  to  hypothecs  or  charges  on  real  property, 
aiul  not  to  rights  in  or  to  the  property  itself. 
La  Banque  dti  Peuplc  &  La  Porte  es  qiial.,  19 
L.C.J.  66,  Q.B.  1S74. 

XXXIII.  Rights  of  Parties. 

135.  On  the  contestation  of  an  opposition  and 
report  of  distribution— i/c/'/,  th,%(  knowledge  by 
a  creditor  registering  of  the  existence  of  a  debt 
not  rei'istered  is  not  a  presumption  of  bad  faith 
wliicirwill  deprive  him  of  the  advantage  h.e  ac- 
quires by  registration,  unless  he  be  guilty  of 
fraud  or  collusion,  lioss  v.  Daly  &  Killahj,  3 
L.  C.R.  136,  S.C.  1853. 

XXXIV.  Want  of. 

136.  Where  opposition  for  payment  was  filed 
against  the  moneys  arising  from  the  sale  of  the 


property  of  the  defendant,  by  which  the  opposantl 
claimed  to  be  payed  by  privilege  the  amount  j(| 
the  defendant's  share  of  the  cost  of  coiistruMm: 
a  mitoyen  wall  between  himself  and  the  defer.- 
dant,  whose  property  ailjoined,  the  entire  cy-tcSi 
which  was  paid  by  him,  the  opposant— /;.(! 
that  as  the  privilege  claimed  had  not  been  rejis-L 
tered,that  tne  opposition  must  bedisniissejwurij 
costs.  Stillings  et  vir.  v.  McGillis  &  CoreneijMl 
L.C.R.  129,8.  C.  1863.  f 

137.  The  plaintiff  brought  action  to  reco -er 
the  amount  of  a  debt  incurred  by  mortga,'e. 
and  payable  in  ten  years,  against  a  third  pan.,. 
holder  of  the  property  mortgaged,  wlio  pleilMJ 
that,  by  subsequent  agreement,  the  ileljior  liiij 
undertaken  to  pay  before  the  expiratiun  .if  tiiej 
ten  years,  which  said  last  agreement  hal  mil 
been  registered— fleW,  that  he  could  iiotinvokJ 
such  want  of  registration  unless  his  own  tit! 
had  been  registered  previous  to  such  la^t  menl 
tioned  agreement.  Sicotte  v.Bourdeau,  loL.Lfil 
40,  Q.B.  1864. 

XXXV.  What  is. 

138.  On  the  contestation  of  a  refort  of 
hnt'ion— Held,  that  a  reference  in  a  regi-iersl 
deed   to  a  previous  deed  not  regi-tertd  i-  m| 
equivalent  to  a  registration  of  the  tirr^t  deei, . 
sufficient  to  defeat  the  claim  of  a  sutisefi': 
mortgage  creditor  whose  claim  has  boeii  re: 
tered.     Dtlesderniem  v.  Kimjde;!  k  Clinrhkt 
&  Delesderniers,  3  L.  C  R.  84,  S.  C.  l<52, 

XXXVI.  While  Under  Seizuke. 

139.  Thefact  of  property  being  under  .<eiz. 
dops  not  affect  the  validity  of  a  registrau 
made  in  conformity  with  art.  2172  of  the  C;i 
Code.  Bourassa  &  McDonald,  16  L.  C.  .J  ' 
Q.C.  1872. 

140.  Nor  does  the  fact  that  the  propeny  i 
been  announced  for  expropriation.     lb 


RELATIONS— -S'ee  KINDRED. 

I.  AcTiOK  FOR  Services  Bktwkkx.  Ul 

II.  Damages  for  Death  of.  1 12 
IIL  Evidence  op,  .m«  EVIDE-VCE- 

I.  Action  for  Services  Betwekx. 

141.  Action  was  brought  by  the  plainj 
against  the  defendant,  his  auiit.ror.-ervitff.al 
for  the  pro<luce  of  a  certain  tiirni.  11i?j«l 
were  that  the  defendant  and  iiir  Iiii^ImJ 
ceased,  had  but  one  child,  a  .laujihter, wl 
married  contrary  to  their  wishes,  wliereufonti 
transferred  their  atl'ections  to  the  plaiiiti!t«l 
his  brother,  their  nephews.  Tlie  luisbam  oil 
defendant  dving  recommended  iho.se  nepMWl 
the  care  of 'his  wife,  the  defendant,  and  «l 
them,  the  plaintiff,  after  remaining  with  lierP 
a  long  time,  and,  some  misuiuiorstaiid-.gl 
tween  them  ensuing,  brought  the  aciwl 
question  for  services.  The  ploa  wa^  thai  i 
defendant  had  brought  him  up  as  ler 
child,  and  more  than  repaid  him  by  kmni 
She  also  pleaded  prescription  of  one  year.«f 
latter  plea  was  maintained  as  tea  pa" 'J 
demand,  and  judgment  for  $180  auJ  coswl 
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le  defendant,  his  aunt,  for .-^ervicef. 
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ontrary  to  their  wishes,  wliereuiwuM 
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er,  their  nephews,    The  lui-HbanJotil 
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RENEWAL. 

II,  Damages  fob  Death  of. 

142  In  an  action  for  damages  (or  the  ,ieath  of 
lirelatiye,  the  relationship  must  be  e^fahliaL! 
I, legal  proof,  and  the  ep^ciau'amagTn'u  'be 
lilleH  I'tet-ost  et  ux.  &  Jarksun  >•/  ni  i^ 
IL.C.  J.  170,  Q.  B.  1869.       '"""'"'"  «'    «'-  13 
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IprocedS  °' '''''"'  ■'^  s-^--'-.  -« 

IsSpTim"'""'"^  "^  ^«-^'  •-■    PRE- 1 
III.  Effect  of,  see  MARRI A G E  > 

',:  i^"-' ^Aii.iFF,  Kee  BAILIFFS  | 

y  Of  NOTARIE.S  see  NOTARIES. 
\I.  Proof  of,  see  EVIDENCE- 


[■  Arrears  of,  145-147 
DICtIon'"'"'""'  "■'  ^'-"'^^  ^0R,,«  JURIS. 
HI.  Mm  BE  Demanded,  148. 
V    D  *^  Chlrph  Pews,  nee  CHURCH  PPWc 

vi  pTy,Vr"'^''  •'««  pkescrWiSn- 

VI-    ir'RIMi.EOE  FOR,  149,   150.       """'^^^"J^* 

I  Arrears  op. 


RELEASE. 

I  I.  From  I.mprisonmevt,    see  PAPrAt!    tr  a 
IbBS  CORPUS,  IMPRISONMENT ?ifo.  ^^■ 
I  11.  t'RO.M  Obligations,  iee  OBLIGATIONS. 

RELIGIEUSE. 

_    I    PkRK.MFTION      of       AcTInv       i„., 

|PERE.\IPTION.  Against,     see 


EELIGIOUS  MINORITY. 

HELIGIOUS  SERVICES. 

1  Dt-n-RRAxcE  of. 
I  1«.  The  petitioner  was  fined  l,ya  justice  oftbp 

Vrament  ,1     1  =  i       f"^oces8iou  of  the  Holv 


plaSirla^K^r'Jction  brought  by  the 
heriatehusl  nd  itteT-"'^"''''''  '''"  "t" 
of  donation  fro"    '     e     ,    a  to  7?  T  I?  ^  '^''^ 

I  by  n-hich  the  latter  agree  t'l'/'/f  T"?"^"' 
and  his  wife  a   vearly"  re  t  of  :^H       '     ''""°i: 

1  the  death  of  the  .surm-orof^  '  """' 

eating  for  the  nav  ,Pn   nf  ?   '''^"''  »'■        pothe- 

ot  which  the  ci;');nXn°: '';,';;',',:;  ';r  F'-rr' 

pos.ses.'.or,  and  claiinin.rfi.,;  a"Pt'e<l   to    be  the 

arrears  n,U,'o/ia  '"/^'  registration  of  ..nch 
15  L.  C.  R.  1:^2;  S^'c:  isS"""'''"'  '■  ^'•^'•"•^•'. 

alwa;s;'ttlt"w?;i:^'"'i'^^-'''«'^'^^eis 

witho^ut  «i.s;!e::;i  dTpttr^Ar;  ■""" 

V-  ia,«o„.,„.,  a  L.  C.  J.  1T7;  rc.l8SS67 
l.vliLS^PZrrVavrent"^"''^'^  P^^F--'^^ 


RENEWAL. 


ll.'of  fc;""'°' '''  HYPOTHEC. 
I     "f  Rwistratio-v,  see  REGISTRATION. 


Ill  Mr.sT  BE  Demanded. 

!  to  s1fo  J'tl^t  1,0  fn'T'  ""=  P'r 'i*^ '«  '^"nd 
to  entitle    im  to    o^t"    ^7  ''""jf "''  '"■•  '' 
j  L.  C.  J.  58,  S.  C.  1872:  '■•  ^"""'-  ^^ 

i      Vf.  Privilege  for. 

^3rS.t^Z/rKi,.':;="■''l^^p■-'''"«<' 

,opposa,,t|,a,ionlvaip,;   '',/<'"'bal   lease  the 
tmnsexrHi-ed-n,    ft,,    .''■''   '''-''"   '^^  ""'ee 

C.  C  ^'-  ^•'^'  '^•'-  1'^-"  i  lti08  &  1624 

and  deposited  in  comt    „  . )    '"".7   ''"'  P'^'  "> 

wmsmn 

Iv.  B.  1828  j  IG19  C.  C.  ^^' 
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I.  CONSTITVTED . 

Air  ears  of,  l.il,  152. 

Contesttition  of,  153,  154. 

Di.irhdri'r.  <;/,'  155.  | 

Kxprnpi-   till))  if  jjiind  Siihiert  to,  15G.         | 

Jiigliis  of  Cn-ilitorx  of,  157-159-  I 

Sale  of,  1(!0. 

II.  LiFii. 
C'ipii'illzdtion  of,  Ifll,  102. 
Kxecufioii  for  Arreiirs  of,  103. 
Kxiinctionof,  Ifl-I.  105. 
Olilii/aiionii  iif,  UiO. 
Iff-mniciatioi)  nf,  1G7, 
Kesvission  nf,  1 08. 

III.  Per^ktuai.,  109 

I,  Constituted. 

151-  ^'•;e«r.<!  of. — Tlieopposant  wa.« collocated, 
in  the  report  of  di.strilmtion  arisiii;;  out  of  tlie 
sale  of  the  property,  for  JEHO  amount  of  a  judg- 
ment for  ti  ^e  years  arrears  of  constituted  rent  un- 
der a  deed  of  sale  up  to  the  year  1851,  and  for  a 
further  sum  for  four  years  arrears  for  such  rent 
duefrom  1851  tols55.  Tlie collocation  was  con- 
tested on  the  ground  that  all  arrears  of  constitut- 
ed rent  for  more  than  fivejears  and  the  current 
year  was  barred  by  prescription,  there  having 
been  no  registration  of  such  arrear.s  or  of  the 
judgment  rendered — Held,  that  the  law  which 
existed  prior  to  tiie  passing  of  the  statute  4 
Vic.  cap.  30,  established  a  prescrip  ion  of  30 
years,  and  not  merely  a  prescription  of  five  years 
against  arrears  of  interest  upon  the  prtce  of 
property  aold,  and  further  that  the  opposant's 
claim  being  founded  on  a  deed,  passed  before 
the  coming  into  operation  of  the  atiove  statute, 
was  entitled  to  rank  for  all  the  arrears  of  interest 
due,  with  the  principal,  though  no  registration 
of  such  interest  had  been  made.  Brown  v. 
Clark  &  Montizamieri  es  quel,  10  L.  C.  R.  379, 
S.  C.  1860  ;  2123  &  2250  C.  C. 

152  The  individual  proprietors  of  property 
hypothecated  for  the  payment  of  arrears  of  a 
constituted  rent  are  not  jointly  and  severally 
liable  lor  the  paymentjof  such  arrears.  Pappaiis 
&  Turcotte  et  at,  8.  L.  C.  J.  152 &  15  L.  U.  R. 
153  Q.  B.  1863. 

153,  Contestation  nf. — The  araou  •  of  a  con- 
stituted rent  established  bv  the  schedule  of  a 
seigniory  cannot  be  contested  after  its  completion. 
Ranford  &  CAnnis  9  L.  C.  .).  109,  C  C.  1864. 

164.  And  the  schedule  establislies  not  only 
the  amount  of  the  constituted  rent,  but  also,  in 
the  absence  of  other  proof,  tlie  amount  of  the 
cens  et  rentes  wlfich  it  replaces.     lb. 

155.  Di.tchiirf/e  of. — Tliere  the  plaintiff  was 
liable  to  the  seigniors  to  pay  them  a  constituted 
rent  of  $520,  and  stipulated  with  defendant, 
who  purchased  it  from  him,  that  he  .should 
assume  the  liability,  and  defendant  was  after- 
wards discharged  by  Act  of  Parliament  from 
such  liiibihty— //(■/(/,  that  there  was  no  action 
by  plaiiitid  to  compel  defendant  to  continue  the 
payment  of  the  rent  to  plaintifl  as  part  of  the 
price  of  the  land  aold.  RoeUoii  v.  Momienais, 
ISC.  R.  .J.218,  S.  C.  1874. 

150.  ExfuiiprUilion  of  Lmid  Siit>ii'rt  to. — 
Where  u  part  of  an  immoveable,  mortgaged  for 
a  constituted  rent,  was  sold  and  expropriated  for 


the  u.se  of  a  rail  way — Held,  that  thecreditorftj 
the  rent  was  entitled  to  claim  a  porticm  of  t;,*.! 
capital  equivalent  the  value  of  the  proporiioif 
of  the  estate  alienated,  but  not  the  whole  ol  pnol 
capital,  tieers  et  al.  v.  IjU  lianniic  dti  Pmph  A 
Done(,aiih  1  L.  C.  R.  125,  S.  C.  1850.  ' 

157.  Riijhts  of  creditor  of — Where  a  Ik  rila:- 
is  sold  by  decree,  the  proprietor  of  acoti.-tiiiit(i|| 
rent  .-ecured  bv  mortg.aTC  upon  it  can  demaiil 
the  capital  of  fiis  rent,  but  the  pronrittur  ofj 
lifs  rent  can  only  demand  wlial  will  |iiireliaii' 
an  annuity  of  equal  value.  T/iHiodtui'  v.  yi',i,..l 
iiiond,  3  Rev.  de  Leg  587,  K.  B.  1821 ;  i;;!i)| 
C.  C. 

158.  The  creditor  ofa  constituted  rent  cannot) 
demand  the  repayment  of  his  claim  tiecan-ef 
another  constituted  rent,  whicli  is  liypotli(>caif.j| 
to  him  has  been  repaid  to  his  creditor  by  jud;., 
cial  saleof  the  property  on  which  it  iscon.^litiiiojl 
if  tliere  are  other  hypothecs  sutticient  to  seciirel 
his  own  claim.  lAiframhois  v.  Bcrtlieini 
Keronack  k  Lnfraniboi.ie  etui.  &,  Li/iii-li  d  lu 
9  L.C.J.  89,  S.C.  1849,  &  Delwjruve  \,  A;m5ii|-J 
leak  Delaurave  «&  Denichand,  lb.,  it'lS6Ji| 
1790  C.C. 

159.  The  creditor  of  a  constituted  rent  wliiciJ 
has  been  included,  without  his  knowleiigf  on 
con.sent,  in  the  list  of  charge.s  subject  to  whiili| 
the  immoveables  have  been  sold  by  forceil  licil. 
ation,  cannot  maintain  an  opposition  afia(kri,it\ 
server  lor  the  pavment  of  the  capital  out  of  lie 
proceeds  of  the  immoveable  paid  into  coun.| 
Murphii  et  aJ.  v.  Wall  &  Montizumeerl  is  ipwll 
12  L.  C.  R.  194,  S.  C.  1802;  1790  C.  C.  A  1:| 
L.  C.  R.  97,  Q.  B.  1802. 

100.  Saleof. — Where  a  con-tituteil  renmai 
sold  by  sheriH'.s  n&W—Held,  that  timt  did  nol 
affect  the   novation  of  tiie  rent  or   cliaiige  it/ 
nature  in  anv  way.    Turcotte  v.  Pujipans  d tli 
7  L.C.J.  272,  S.C,  1803. 

II.  Life. 

101.  Capitalization  o/.— The  value  of  a  1 
rent  should  not  be  capitalized  by  inultiplyingil 
by  ten  years,  but  should  be  coinnuteJ  on  tlit 
value  of  the  life  of  the  person  on  wlioin  it  iscoii[ 
stituted,  and  such  valuation  should  lie  tiia>Jeir 
the  court  on  the  calculations  of  life  insuraiitJ 
companies,  and  without  resort  to  experts.  Gi§ 
telle  V.  Lefebvre  &  Mayrand  A-,  Lefekn,i 
L.C.J.  128,  S.  C.  1864;  1915  C.C. 

102.  And  where  action  was  brought  for  thl 
amount  of  a  rent  capitalize'l  for  a  period  of  l(J 
years— Jfeld,  that  in  conseijiience  of  the  rediici 
tion  of  the  claim  the  opposant  should  paycoslsl 

163.  Execution/or  Arrears  o/.— Tlieplainll 
brousht  action  for  arrears  of  life  rent  liiie  on  J 

'  certain  immoveable,  and  having  obtained  JM 
i  ment  was  about  to  cau.se  the  property  to  be.*! 
i  when  the  defendant  filed  an  opiKi-ition  ii*l 
I  d'aninihr,  on  the  ground  that    sucli  lile  w| 

was  not  rhart/e  r£el,  but  a  .^iiiilile  rigWJ 
'  hypothec,  which  the  plaintifl'  could  claim  «i 
I  by  an  opposition  afin  de  consirnr-Jldd,m 

taiiiing  the  opposition,     Camjuujna  v.  Hem 
!l  L.  C.  R.  21S,  C   1«50.  , 

164,  Extinction  of. -The  donor  ol  a  prope^ 
.subject  to  a  life  rent  became  biinl<nipt,aii'l,»il 
obtaining  his  discharge,  purchased  tlie.prufwj 
from  theassignee-ZA'/'./,  reversing  the  jikM 
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I  railway — Held,  tlmt  thecr(ilitor«fj 
s  entitled  to  claim  a  portion  of  t;*! 
ivalent  the  value  of  the  profmriio 
e  alienated,  but  not  the  whole  of  i^miij 
"ers  el  al.  v.  La  liaiiniie  dii  I'mpl  A 
1  L.  C.  R.  125,  S.C.I  H50. 
Ms  iifcrcditar  of. — Where  ahoritajel 
ecree,  the  proprietor  i)f  aconsiimthl 
il  hv  niortgar;e  upon   it  can  iicmail 
offiinrent,   but  the  propriil.ir  ..f , 
1)  only  demand  what   will    )iiii'(.|iiiii. 
of  equal  value.     Tliihodum  \.  l;.u.- 
V.  de  Leg  ."587,  K.  B.   Is21 ;  i;,«j| 

?creiiitor  ofa  con^tituteil  rem  cannoi 
le  repayment  of  iiis  claim  ljeciiii-4 
istituted  rent,  which  is  hypotiiecaii*! 
been  repaid  to  his  creditor  tiy  jiui.l 
the  property  on  which  it  is  constituifjl 
other  hypothecs  sulficient  to  secii:f| 
lain).  Lafrumhms  v.  Ih-rthfhi 
fe  Lii framboise  etiil.  <&  Li/m-ft  et  lu. 
,  S.C.  1849,  &  Delwjrave  A;  Dtmi\ 
/rave  &  Dtnichaxul,  lb.,  i*i'lS6Ji| 

creilitor  of  a  constituted  retjt  wiiicii 
ncluded,  without  his  knowledge  on 
the  list  of  charges  subject  to  ivliiA 
?ablee  have  been  soM  by  forceil  liciil 
ot  maintain  an  opposition  nfin  dtniA 
;he  pavinent  of  the  capital  out  ofttef 
'  the  immoveable  paid  into  counJ 
ah  V.  Wall  it  Montizamcert  is  midl 

194,  S.  C.  1802;  1790  C.  C.  ti 
,  Q.  B.  18G2. 

le  of. — Where  a  con^tituteij  rent  w 
TiH's  sale— //<;W,  that  that  M  iw| 
novation  of  the  rent  or  cliange  id 
nv  way.  Turcotte  v.  Pappam  eli\ 
172,  S.  C.  186.3. 


nialization  o.f.—T\\t  value  of  a 
I  not  be  capitalized  by  multiplying il 
rs,  but  should  be  computeJ  on  m 
?  life  of  the  person  on  wliom  il  Mzm 
id  such  valuation  should  bemivlelj 
n  the  calculations  of  life  ineuranci 
,  and  without  resort  to  e.xpertp.  Oi\f 
febvre  &  Mayrand  <fe  Lefebm,\ 
8,  S.  C.  1864;]f915C.  C. 
1  where  action  was  brought  for  im 
a  rent  capitalize-!  for  a  period  of  ifi 
'(/,  tliat  in  consesiuence  of  the  reJacj 
claim  the  opposant  should  pay  coflsl 

tcution/or  Arream  o/.— Tlieplaimij 
tion  for  arrears  of  life  rent  ilue  on  I 
noveable,  and  having  ohtaineiljuleP 
ibout  to  cause  the  property  to  bescjj 
defendant  filed  an  op|»-itioii  m 
on  the  ground  that  such  lite  Ml 
"/((((■(/c  reel,  but  a  simple  right  J 
which  the  plaintifl'  could  claini  oil 
sition  a/jii  dc  c(ms('i-rer—lldd,mm 
3  opposition.  Campnfjna  v.  lum 
21  S.C   1H50.  J 

Unction  o/'-The  donorof  a  propel 
I  life  rent  became  banl{i-upt,an'l,«lj 
lis  discharge,  purchased  tlie  pro|3or| 
i^,gMt-Jhld,  reversing  the  judgnul 


ot  the  court  below,  that  the  claim  for  arrears  of 
..,icl.  ife  rent  was  extinguished  bv  the  jmilcial 
sale  of  the  property  by  the  assignee.  CuMe.Tl 
l\<nrt  etal  (,  L.  6.  ft.  44(i,  Q.^B.  1846  """*' 
(,..  But  where  a  party  purchases  an  immove- 
able  which  IS  subject  to  a  hvnothcc  of  *\n  it 
ravorof  a  third  party.to  onableCch'third*i 
10  draw  from  it  a  life  rent  uf  ,«(i  ner  vear  H  n 
,..'c.aser, nay  liberate  the  prierv  C' 
rent  ly  paying  the  amount  of  tin:  hVpothec  biu 
he  lias  no  right  to  deman.l  security  6rX  pu'i^a 
iion  01  he  hypothec,  because  Hr.  plaint,  I  "a. 
vernier  has  not  left  with  him  an  amount  .uf 
Mient  to  cover  it.  C/,al>„f/e  v.  r/,«>/  „  q  R 
^5^A^10L.C.J.27,S.  C.B.,8ft^/^,i; 

.;t^sr&ste^f;-';,^aveto 

;bu.«hels''ofthebestwlS?L:°i;^nr;«,^rp.°l 
luce   and  the   son  transferred  the  property  to 
another,   subject    to    the    same    undertakh.i 
which  he  carried  out  until  thepresent   ear  .v  "el! 
Mofiered  wheat  in    fulfilment  of    J  is  cl  a'-e 
whicl,  .he  donor  refused  as  unfit  for  u^'-JMj 
reversing  the  judgment  of  the  court  below   t.n!' 
nawu  standing  that  it  was  genera  lykowi  It' 
m  a  bad  year  for  ,vheat,  and  the  most  of      J 
i.ad  been  ottered    was  the  best  that  l.n,    i 
raised  on  the  land  that  year,  tLt  he  ll«ni  .  '^!] 
looticrgood  marketabli  wl  ea      f  1  Wi,   r^* 

.;S;^thetSa^;;^;svcc^rac^ 

.lean  annual  life  rent   o^f  I'sti    n  fZ  of  all 
faer,  and  the  wife  during   l,er  ,  al' ; '        ,  ' 
W,  renounced  herhypothec  on  ti   '  p7C^r.'yS 
erui.band  for  such  life  rent-i/J/oTacL 
I  t.v  the  transferee  of  the  life  rent  that 'tf?pr' 

I  16c.  llesci.ision  o/;— Where  the  nlAinf.-rt-        , 
kso  under  the  law  and  jur  s^d  nee  of  ti  " 


BEQUfiTE  CIVILE.  ng^? 

Shu?  oldiJnlinn'V'^?''  ''«!-«^-^"t  is  equivalent 


RENUNCIATION. 

II  ^n  '^l'"*'""'^'.  w  DONATION-. 
•   Oj  I  owi:,,-,  .srcDOWKR, 

I      iV.  OHiK,,„,„..v,  .s,.,TlTllE,S. 
V  1.  Uk  hiKKTv,  see  SUHliTY.SIirp. 
REPAIRS.-^et  IMPRO  VE.AIENTS. 

FRUCt!'""'    ^'^■'"^•'■■'^•'«v    yon,  see   I'SU- 


REPEAL. 

f-  Of  Laws  we  LAWS. 


REPLACEMENT. 

CONTRAm'"''  ''  ^^'"■'  --^lARRIAGE 

REPLICATIOX-&e  PROCEDURE. 

REPRESENTATION. 

&c!'  ^^    ^'-'^'■^■^^loi^ti,   see  SL'BSTITUTIONS, 

REPRESENTATIONS. 
I-  Fai.sk,  see  FRAUD. 

REPRISE     D'l^^^^^CE-Sce     PRO 
CEDFRE. 


I    I    1 


in,  Pkrpktual. 

U  .0  alZ!  ;,  theto^eTty  ld?^'"«  f^' 
Jfomany  after  rent— /£/;7^     •^<-      •  ''P«ome  free 

l--opayagrou^d'ttr^rt,r;| 

P'tottlicprloow  ti,,  'f  ?>'  '"default  of  pav- 

r,;«nilitlon8,  when  IP^Ml^v^  T'  ?'  ""  »"'«>•  resolu- 
|pl'»»i.i  other  eintram   e?U  i'.  c."  ""  """"  "^'^^ 


^^^mISt  ,  ^^^ATRIMONIALES-^ee 
MARRIAGE  CONTRACTS,  &c. 

REQU£:TE-^ee  PETITION. 

REQUETE  CIVILE. 

Grounds  op,  170. 

•  Pkockdi-rk  in,  171-174. 

1.   '^KHVICK  OF,  175. 

•  ^lo    Skt   Asidk  Judgme.nt  of  Distribu- 
WijAT  IS,  177, 

VI.  WuenLiks,  178,  179. 

r.  Grodnds  op. 
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•derstniuliiig  lietwoon  liis  attornoyR  ami  tlii'  atlor' 

ncv8  of   the  opposite  side,  he  iimy   he  released 

from  tliecoiiseiiueiiees  hv  n  jti/ic'/c  civi/e.   I^usk   505  C.  C.  P. 

et  ill.  in  ir  A:  I'idihll  &.  lioxs,  I'.l  L.  C  J.  104, 

S.C.  1874;  505  C  C.  P. 

II.  Puoii:iii-i!K  IX. 

171.  A  rciiiirle  rivllr  iimy  he  j,'raiite(l  hy  the 
prothoiiolary  in  vacation,  iii  the  ali."eii(;e  ol  a 
liiiige  resident  in  tlie  distrie.t.  Lamherl  v.  ,S'(n(- 
'cia:  1  K.  L.  47.  S.  C.  18(17  ;  507  C.  C.  P. 

172.  And  lifhl,  in  the  name  case,  that  amo- 
tion to  reject  a  ycfjidVc  cirile,  on  tiie  grounds  that 
the  reasons  alleged  in  snpport  thereof  are  insuf- 
ticient,  cannot  be  granted,  tiie  projier  procedure 
being  liy  demurrer.     lb. 

17.'i.  In  an  action  in  ejectment  in  wiiich  the 
phiiniitlolitained  indgment  by  defaultan  execu- 
tion issued,  tiie  (lelendant  cause  1  to  be  served 
uiion  tiie  phiintilf  iiolding  the  writ  ole.xecution 
and  opposition  a/iii  iiiiiiiiul<i-  in  th'' nature  of  a 
i-cqw'tf  cirilr.  On  tiie  return  of  this  ojiposition 
tlie  plainlili'moveiitodisinissit  for  wantof  form 
on  several  grounds— //e/(/,  that  reasons  that 
coulil  lie  urged  against  the  action  or  op|xisition 
bv  an  e.xceplic'ii  to  the  torm  may  be  opposed  to 
a"  requftc  civilf  bv  a  sim|)le  motion  to  set  aside. 
Mdi/iiiir  V.  SIriih-  &  Stride,  14  L.  C.  R.  105, 
S.C.  18ti4. 

174.  Jf<'lil,  also,  that  the  ))ermission  of  the 
court  was  necessary  to  produce  a  reqv'ti:  cirile, 
and  the  service  of  such  re(iu>'le  must  be  made 
upon  tiie  party  contesting  it.     lb. 

in.  SiiKvict:  OF. 

175.  A  reijiiiUe  ririle  after  juilgmeiil  may  be 
served  upon  the  attorney  in  the  case.  Ltinij  v. 
Clark;  ic  Clark;  '10  L.  C.  J.  184,  S.  C.  187G. 

IV'.  To  Set  Asidk  Jidcmkxt  of  Distrihu- 

TION. 

■  17(5.  A  rerpi'le  cirile  praying  for  a  revocation 
of  ajudgment  of  distribution  on  account  ol  fraud 
will  be  granted,  and  the  petitioner  allowed  to 
contest  tlie  collocntion.  Dunlre  el  nl.,  wlinidlri/ 
et  al.  k  AllisuH  et  rir.,  17  L.  C.  J.  42,  S.  C.  U. 
1873. 

V.  What  is. 

177.  An  opposition  in  the  nature  of  a  ct'i/td'/t! 
<'ivile  cannot  be  considered  assucii  if  it  be  not  so 
called,  and  if  the  oiiposant  does  not  observe  the 
formalities  which  are  peculiar  lo  the  reijiifte 
civile,  and  tiie  ternie  reiiiifle  civile  i.s  absolutely 
necessary  in  such  proceedings,  liiloileoii  v. 
Martin  A-  Martin,  14  L.  C.  K.  205,  C.  C.  1804. 

VI.  When  Lii:s. 

178.  On  a  petition  to  file  a  rcqin'lc  cirile  lo  a 
linal  judgment  rendered  by  default,  it  was 
granted  to  the  prtiiii.iior  to  fi'le  the  petition,  re- 
fierving  to  tiie  plaintifl  liis  right  to  urge  all  legal 
objections  to  the  proceeding-.  Martin  v.  Moreau, 
4  L.  C.  J.  121,  S.  C.  18.)t) :  505  C.  C. 

170.  Areqaeteeirilc  does  not  lie  from  a  final 
iud'Mncnt  rendered  on  the  dcfiiuit  of  the  defen- 
"dan't,  wlien  by  law  there  is  an  appeal  from  such 
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judgment.      Valiu    v.    The  Corporation  of  Hi,: 
County  of  Terrebonne.i  L.  C.  J.  14,  S.  C.  [%n  , 


IlESCISSION. 

I.  Of  COXTRACT.S  .w  CONTRACTS. 

II.  OFDKKns,,se«  DHEDS. 

III.  Of  DoNATiox.  see  DONATION. 

IV.  Of  Sai.k,  seeSALE. 


RESERVATIOX. 

I.  In-  Dkei>s,  see  DEEDS. 

II.  Of    Rkmit  of    Action,  see  PAYMENT. 
Tknukr  of. 


RESIDENCE— ASVe  DOMICILE. 

I.  Of    Partifs    to    an    Action,    see  AC- 
TION. 


RESILIATION. 
I.  Of  Lkask,  «cc  LEASE. 


RES   .JUDICATA— 5'ee  JUDG- 
MENTS, OuosE  JuafiK. 


RESPONDENT  I  A_6^ce  MERCIIANi 
SHIPPING,  BoTTOMiiv. 


RESPONSIBILITY. 

I    For  Damagk,  see  DAMAGE,  A'c 

II.  For  Fire,  .set!  FIHE,  LESSOR  AND  LES-| 
SEE,  etc 

III.  Joint    and     SEyEUAi,,    sec   (JBLI(r.l-| 
TIONS. 


RE.STITUTION 

I.  Of  Piiicr.  of  Sale, .sec  SALE. 

II.  Of  Stolen  (u.oiis,  1 80. 

III.  Writs  of,  see  POSSESSION. 

II.  Of  Stolen  Goods. 

180.  The  court  is  not  hound  in  all  ciw-  »| 
order  writs  of  restitution,  tmil  order  tlio  iv.-ii*| 
tiou  of  stoien  property  under  ('.  .'i-'i  Vic.  Mp.-' 
sec.  ll.S,  but  this  power  is  discretionary.  If:i"i\ 
y.  Atkiii,'oli.  L.  20;i  &  18  L.  C..I.l'3,l,'.B| 
1874. 


RETAINER— Sec  FEES. 


RETENTION. 

I.  Rigut  of,  see  LIEN,  PRIVILEGE,  i- 


•f        r 
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IlESCISSION. 

rRACTs,  .w  CONTRACTS. 

i)s,,s-ce  DKEDS. 

NATION',  see  DONATION. 

i.K,  see  8ALH. 


RES  KEY  AT  ION. 

B,  we  DEEDS. 

HIT  oi'    Action,  sec  PAYMENT. 


)ENCE— .See  DOMICILE. 

UTIKS     TO     AX     ACTIOX,      si't    AC- 

EESILIATION. 
3K,  see  LEASE. 


TUDICATA— &e  JUDG- 

BNTS,  Chose  Jug£;k. 

DEXTIA— .See  MEIICHANI 
HIPPING,  BoTTOMiiv. 

lESPONSlBILITY. 

MAOK,  ,sw  DAMAGE,  At 

HE,  we  FIRE,  LESSOR  AND  LES- 

T     AND      SEVKUAL,     SCO    OBLIGA-I 


RESTITUTION 

:ci-:  OF  Sai.k,  xee  SA  FjE. 

ji.r.x  (u)Oiis,  l.-^ll. 

iH  OK,  sec  POSSESSION. 

01, Kx  Goods. 

court  iR  not  liouiiil  ill  all  case- tol 
:if  restitution,  siinl  ovJer  tin' ri-""| 
•11  property  iiiuler  C.  :!:>  Vic.  cap.iij 
ttliii'  power  is  ilisorctioiiavy.  /i'.;;'iij 

H,   L.29:i   it  18  L,  C.J.23,y. 


ETAINER— Sec  FEES. 

EETENTION. 

OK,  see  LIEN,  PRIVILEGE,  i- 
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REVENUP]. 


REVIEW. 


nKVlEW 
KETRAIT  CONVENTIONNEL.        ,  rkvpvt.. 

lUnur  OK,  ,81,  ,82.  R*^ VENUE  INSPECTOR, 
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kKinr  OF,  ,8,,  ,82 
If.  Stiimi.atiox  of,  18;j 


RmiiT  OF. 


'•    POHKR   OF   Deittv. 


M.  In  an 

■M'a  rifjht  of 


action  in  rovciuiicatioM  in  virtue 
>e/mU  conventio,mel-JM,L  con 

llfTlK.nt    r,('    11.,  ^"."t,    LOIV 


.  -.■'^■•~  -:  ''-"'III.  conveniiDimel- 
nraiin<,' tlic  jmli'inciit  of  the  P„i,,.f  i    i      '  V 
'iieaboiition  of  M,cl,  nXlll  ?""'    ^l*'^"''  '"'at 
^ec  4,  l,a,l  no  retroactive  c'lLt    ami'  Ty,'  '*^'  ' 
I  ri.'iil  might  i)eeverci-.e,l  i,„  ,,  >i  "'at  audi 

Llore  tife  pssinjo     the''  a  ,      V,.';''''r''''''''''' 

I  »oul.l  be  sold  sul.jec  ?o  r      ./        ""»0V'*l'le« 

>.i..ionaia,i,,cJn:i^,;::,:;i'*e;^ri:;:i:^ 


I  ri«'-,i^S;;uo:''r:;r;'i;"'^'r'''--' validly 

/^«'V(/;.v/,  7  h/c.}-  228fQT'l«\^^'''^'"^'''*  ^• 
REVENUE  LAWS-^e.  EXCISE. 


II.  Sth'ui.ation  of. 
/W,«,  J  R,.v.  de  Leg.  79  &  2()(;,  K.lj.  i.^j  "  '^' 


RETRAIT  F^ODAL. 

.'  AcTiox  OF,  see  ACTION. 

KETRAIT  LIGxVAGER. 

I  -VcTiox  OF,  sec  ACTION. 

KKTRAIT  SUCCESSORAL. 

'  Action  ok. 

pi  ''''^'''''ii'iaty    .share     in     n,,    "'■'"'•' 'i-^cd 

|«ETUiL\ING  OFFICER-^,,   ^r  .(. 
■  TION  LAW 

W:T(;iLV,S-.Se.  SUCCESSIONS. 
KEV'ENDICATION 


REVIEW. 

I-  C^sts  IX,  IH6,  1H7 
J  ■  De.-osit  IX,  ,,s«.iyo. 

ill.  fxscuii.Tiox  Foil,  vn-m 

JV.    Pu0(^K,.L-,tE    ,X,  ,1)4  ' 

V.  KiauT  uF,  iyy-2(J7.  ' 
I.  Costs  ix. 

o'^Si41t;'Si,;i;'V-r'ri'"---'n 

.i'Hlgn.en't   co  n,    u   e      '°  '.^''^'-'^'-'^  Part  of  the 
(Condemn..,!  to  pay       'poL      ''  "^^'-''tl'ele.-.^  be 

''i'S"St';:./^-^ '^^'«^^:ir;^;;;;; ''^-^^• 

'"  ol'tain.M^a  ,';^,;^  P;'.'''^'  '"  '^vision  ...cceeds 
^vill  not  have  .Hs  ;'''"■  ■'*  ''"'  ""^^^  o^'y.  I»e 
^vill  pay  liis  own  ylT;r""'-/"'.''  ^''«''  f'=*'-ty 
Pany  &  Sluno,  l\l.  L  53^  S.C.R.'i^/rJ"'^'  '''''" 

II.   Deposit  ly. 


'■"■"'  certain  no    Vi,oH       ''"'''''-'  '''^-^  'o  Per- 
iiis.-cd—//,./,/    ''"'.•'"'  '''^'  action   wiiH  di.s- 

-as  sntricient.     ;.'.;,  rr  77    'l''''>' , ''""'*'■« 
«C.K.  is,;-,,  X'js'y'-'f  (^'<"<"/<',  Ki  L.C.Ii.  49, 

p.^uionS;:'ho'S:S';a"'"  ""''•^ """  "- 

tion  for  revfsl,  ,  ,'  .  'P  '"''"'^^  an   iriscrip. 

''''^'■"f"-  '1  ■  a  .  i  .  '•:   ''^■I'^^-^.t'.^-   con.sento^f 
-''■oiindthattl  ;',"•'"  '■'•■''''^''■'1    O"    the 

'i<-posit,aMi:;'h:tv'H;::ir'"it'''''^ 

190.   Tliede,K,.lfi,r,       n  ■'^••"''^•^■C.H.  1^'1«- 
ai'  app'al  i.s  tai^en  f  ■  oi,  '  """"'"^'^''l  party   when 


in. 


IXSCIUI'TIOX    FOR. 


REVENUE. 

!'■  ^«*™  ox,  ,.,,  CUSTOMS  DUES. 


'l.i"n;.Jri,S;::,??!^,[::,;;«';^  ''^^y^  -...ired  ,br 
Suiidav,  or  otlK. .  ,^  Vu  I  l'";'"  ''''"'''^  «"  " 
vali.lly  n.adeontlt';^!,  ',?;',''■■'>•'  '!  ""'>'  ''« 
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llEVIEW. 


l<i:i  The  delays  fixed  by  tl.e  Code  for  inscrib- 
ing'in  review  are  not  suspended  >l''.^'"g^\iJ«'J- 
lion.  F,,unncy  y.  Lahux,  \A  L.(,,J.  3,i2,  b.L.K. 

1811!). 

IV.    PllOOKULUE    IN. 

I'.U.  Wliore  a  party  inscribes  a  case  for  review 
but  fails  to  tile  a  lactnni,  as  roqun-ed  liv  tlie  ItuKs 
0   Practice,  and  to  show  cause  why  tl(o '.nBcnp- 
tion  should  not  be  set  aside,  sue  1.  mfcnp Uo.  w 
be  discharged  un.l  .he  case  renuUed  to  the  couU 
below.     Ellis  V.  Gould,  IC.  L.  C.  H.  10!^,K<.  .K. 

V.  Right  ok. 


195  A  report  of  distrilmtion  homologated  hy 
the"i)rothonotarv  under  'iii  Vic.  cap.  5,,  sec. 
32  . nav  be  reviewed  before  three  of  the  Superior 
Court  iudjres  under  27  &   2S   V.c.  cap.   .W,   sec. 

9  L.C.J.  l.V,  k  2  L.C.L.J.  270,  S.O.ll.  1804. 

1%.  A  Una!  judgment  dismissing  a  wri  of 
attachment  issued  under  the  lusolven  Act  of 
18G4,  sec.  3,  is  subject  to  review  undei  the  27  A, 
28  Vic.  cap.  39,  sec  30  •/;""f 'J/'^'  ;  ,\- 
Kdhj,'i  L.C.J.  156   k    1    L.C.L.J.  t>4;  S.L.K. 

1865,  Ins.  Act  1875,  sec.  12s. 
197.  Interlocutory  judgments  subject  to  appeal 

can  alone  be  inscribed  tor  review.  J««!'ff^;^ 
Baldwin,  16  L.C.R.  2-12,  S.  C.  K.  18bJ  .  4J4 
C.c!p.  &  Q.  34  Vic.  cap.  4  &  Q.  36  Vic.  cap.  12, 
k  Q.  37  Vic.  cap.  6.  .  ■        r      :,„4„ 

198  Tliere  is  no  right  of  revision  of  a  judg- 
ment taxing  a  bill  of  costs  amouutini:  to  ess 
than  £25.    Brown  k   Laurie,   16  L.C.K.  nu, 

199  There  is  a  right  of  revision  of  judgments 
rendered  on  a  demand  or  motion  for  a  writ  o 
certiorari,  and  on  this  revision  the  judgment 
Xing  the  writ,  being  held  good  will  be 
affirmed  with  costs.  Beaumirlant  exp.,  iO  L.L.J. 
102,  S.C.  1865  &  SpeUman  exp,  10  L.tM 
81   k  1  L.  C.  L.  J.   115,  S.  C.  H.  1866;  1234 

^'26o"  But  no  right  of  revision  exists  where 
there  is  no  right  of  appeal  to  the  Queen  s  Bench, 
lb.,  &  494  C.C.P.  &  Q.  36  Vic.  cap.  12  &  Q.  37 

^'20r?Jor  is  there  any  right  of  revision  of  a 
judgment  rendered  by  the  Circuit  Court  on 
ipp°al  from  a  judgment  of  ajustice  of  the  peace 
unSer  the  Agriculture  Act  Gueivemoni  & 
JVanCe,  10L.C.J.  110&  1  L.C.L.J.  115,  S.C.R. 
1866  ;  24  Vic.  cap. 30.  . 

202.  There  is  ro  righlof  revision  of  judgments 
under  the  Municipal  Act  according  to  i1  k  in  , 
Vic.  cap.  39.    Dubord &  Lanctut,  3  C.  L.  J.  Od, 

S.C.R.  1867.  .    ,  .   , 

203.  Where  the  amount  ot  a  judgment  does 
not  exceed  $100,  and  the  creditor  acquiesces  in 
the  judgment,  there  is  no  right  of  revision,  al- 
though the  amount  demanded  may  have  exceed- 
ed that  sum.  lAfebvre  v.  Murdoch,  13L.C.,J. 
328,  S.C.R.  1869.  .       .     ,  .  .u„ 

204.  No  righ*  of  revision  exists  m  favor  of  the 
Crown  when  the  right  of  appeal  is  demed  by 
law.  The  Attorney  GenemlkTheCm-porahon 
of  County  of  Cuvipton,  15  L.C.J.  258,  &.  L.  tt. 

1871. 

205.  An  error  in  the  contents  of  an  iram,  e- 
able  set  forth  in  a  judgment  of  the  court  oforigi- 


EIPARIAN  PROPRIETORS.      Uu 

nal  iurisdiction  may  be  rectified  in  revision, uitii 
costs  against  the  appellant.  Johnston  v.  /*, 
Masmwippi  Vulle,/  Railway  Compatvi,  h, 
L.C.J.  44,  S.C.  11.  1872. 

•'06  No  personal  action,  m  whicti  the  uinuui.' 
demanded  excee.ls  $500,  can  be  brou-'hi  |., 
review  under  Q.  36  Vic.  cap.  12,  which  h  ,, 
amendment  of  art.  494ol  the  Codeof  1  n..oam. 
altliongh  such  art  is  not  expressly  desi^nai.l 
in  sai.r  statute  as  required  by  the  Frovincia, 
\ct  31  Vic.  cap.  7,  sec.  10.  Gibson  et  nl  k 
i/,;A,  IT  L.  C'.  J.  244,  S.  C.R.  1873  &Q.  V. 

Vic.  cup.  6.  ,      1    •      .1      fv 

''07  A  judgment  rendered  m  the  lircuu 
Co'urt' under  the  provisions  of  art.  698  et  sci.of 
the  Municipal  Code  is  subject  to  appeal, a,,, 
consciueiitW,  to  revision.  McLaren  k  I h- 
Cunwration  of  the  Township  of  Bucl:nu,km^  \ 
17  L.C.J.  53,  S.C.R.  1873. 


RIGHT  OF  ACTION— 5'ee  ACTION. 


RIGHT  OF  VIEW— ,Sree  SERVI- 
TUDES. 


RIGHT  OF  WAY— See  SEllVI 
TUDES. 


RIGHTS  OF  THE  CROWN. 

I    In  Criminal  Prosecution,  see  CKIMINMlj 
LAW. 


RIOT. 

I     LlYHHITY     OF     MAdlSTRATK     FOK   Diwj 

Di  KING,  "ee  DAMAGES,  MAGISTKATL, ,] 


RIPARIAN  PROPRIETORS-*. 
RIVERS. 

I.  Rights  op. 

208.  In  an  action  or  information  on  belialtj 
the  Crown,  to  annul  certain  letters  pateni  oil 
b  ach  lot  on  the  River  St.  La^yrence,  gran»lj 
the  Crown  to  the  defendant,  in  tron  ot  ac| 
tain  propertv  belonging  to  the  ladies, J 
Ursulfne^Nuns  of  Quebec,  who  were  r,p.J 
proprietors,  and  as  such,  it  was  alle^  d,  «  J 
to  t\ie  free  use  and  enjoyment  of  f «''  *J 
when  uncovered  by  water,  and  .the  fwwi 
to  the  waters  uf  the  river  at  high  -  ,-. 
purposes  of  navigation,  or  otherwise,  ana«1 
the  grant  o?  sucTi  '^"ers  patent  tl.ey«m« 
ously  prejudiced  in  their  r>glit8-i/^W,tl  tij 
were  not  entitled,  as  a  inatter  of  right,  o  J 
beach  lots,   and  that  the  Crown  couM.  <m 


lN  proprietors.      \Ui 

11  nifty  be  rectified  iii  revision,  wiili 

the  appellant.    Johnston  v.  Tk. 

Viillei/  Rdilwui/  Compawi,  !■; 
.  C,H.'l«72. 

•poiial  action,  in  wliicli  the  uinuiii.' 
cceccls  $50U,    can   be    broii^'iu  h 

Q.  :!G  V'ic.  cap.  12,  wtucli  is  iia 
if  art.  l'.)!  of  the  Codeof  I'mceduru, 
h  art  is  not  expressly  ilesii^nnica 
ite  as  required   liy  the  Provmoia; 

cap.  7,  sec.  10.  GUmon  it  al.  i 
L.  C.  J.  244,S.  C.R.  1.^7;KtQ.:iI 

dgnuMit  rendered  in  the  Circiiii 
the  provisions  of  art.  698  et  wq.  of 
n\  Code  is  aubjecl  to  appeal,  ainl, 
■,  to  revi.sion.  McLaren  A:  Tk 
(if  the  Township  of  Buclciniihaut, 
,S.C.R.  1873. 


OF  ACTION-.See  ACTION, 


C  OF  YlEVf—See  SERVI- 
TUDES. 


T  OF  WAY— See  SEHVI 
TUDES. 
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rHTS  OF  THE  CROWN. 
iMiNAL  Prosecution,  see  CRLMIN'.vLI 


RIOT. 


\hn4 


I  iTV    OF    Mauistrate    for 

e  DAMAGES,  MAGISTKATt,  l:| 


RIAN  PROPRIET0RS-&.: 
RIVERS. 

TS  OF. 

an  action  or  information  on  behalf. 
1,  to  annul  certain  letters  pateni  oil 
on  the  River  St.  Lawrence,  granteJi 
1  to  the  defendant,  in  front  ol  a  M 
jertv  belonging  to  the  ladies. 
Nuns  of  Quebec,  who  were  np 
:s,  and  as  .such,  it  was  alleged,™. 
5  use  and  enjoyment  of  such  beK^ 

covered  by  water,  and  ."'e  '.k'"J|^ 
ters  of  the  river  at  high  tidj  .-J 
of  navigation,  or  otherwi.se,  and  m 
of  Bucti  letters  patent  they  »w  J 
judicedin their  rights-Z/f^c/.thti^ 
entitled,  as  a  matter  of  right,  oj] 
,8,  and  that  the  Crown  could,  «ii 


•xpedienf,  jrrant   »,ich  lots    fo   others       P.   •      i  . 

V /('i/n/,  4  I,.  C.  R.  .U5   S   r    iJii  ■'?«5"«a   detained    1,7    p,,,..,    1  „„       , 

«  A„,|i„   another  case-j^'t  „„..     ,,   r*'''''"'''''''^   notice\oTma,Tt.''.   ''l',"'  '"''"' 
.fmral  law-app  icahle  to  ninnin  .  -   '"'' '  P'»''8  w  tli  tlieir  Ioo^q  t^  '   \'^  '^  alloweil  to 

?:,,arian  pro^rfetor  1 'a/V  "    "fo  ^iraTn'  T'T  '  '''"  '"^^'^  '0  P«  -^^do  n,  fhe  "•'  ''°°'"  ?"'^  ''"'- 
oailed  the    ordinarvu.se  of  t   e    „ Vf.  '  h    "     '  ' '■rf»''--il'''^  'or  the    la  nl -o  '  ?"*^   ^""^  "''t 

l..^t   hi.  land,    as,"  for   i,?4ance     to     Z"'''''!^  I  f''^  f'^'-'^onohstr,  ctir^.^i;.^^^  '"'1'*"'  "'*'^''''.v  to 
j».rp«,.e.  an,l  for  hi.^   ca   1    and     hat  u'm"""    ^"^^  ''^'"S  carr"i    "fv  'fl ''7'  ^y^^'^'on  of  his 
regard  fo  the  effect  that  A  cl  use    nav',"''"'"'"  T '  ^^'''''^■^'''''l-.SLcnVy'T');  ,^'^''/"'«" 
those  situated    lower  dow     tl,»  !.       ^  '"''■*'  ^"       ^l'*-  A  ripar  an    n.^       \^^'  .■^'  ^-  ^858. 
la.arij:ht  n\<^olot],en^^^^^^  ^'''  ""    ^'gl't  to 

provide  I  that  he  doe    not  thorphv    "  "T  "^    ''    ^^'"ci'  '"^  proper  vMo«'     Y  "'  ^^t^''  '^^•'^se,  on 
rights  of  other  prtie     ei    eTto!-'?' 'f  ,'''H  ^  '''^l'"'"«  ""  'he 

1859.  •'     ■  '"■'V'o".  9   L.  C.  R.  166,  s.  0. 

tift alleged  altered  the  nnf,,rLi    '        "^'"*'''  P'*'"- 

and  b^  which  heThe  pah.Tff?°^''•^"^"• 
from  using  ills  mil  a^l.^  „^  fv  ''?®  prevented 
<ione,tohrs,ianiT<^eof  ,h«  «'Ould  otherwise  have 
-ffeld,  confirn  fn^'  fhe  i  "'"  °^^^'^'^  currency, 
below,  that  he  =river^  If,'"'"'-'  ^^.  "'^  «0"^ts 
obstruction,  if  ay.  wa7  an. ^fi   ""^.'g«ble.    the 


him 
■their  properties  respf-ctively  as  tlie    ,n,  v^j^ 


RIVERS. 

UiRisDiCTioN  Over  Bkd  of,  211 

ll    UU.MTRtCTION  OF,  212-220 

III-  Propkrty  in,  221-22.^7 
I.  diRisDicTiON  Over  Bed  of. 


risdici 


217  '^Ti       .    '^."ouiiisuHerdamaw     Th 
I  against  "^h    ^Janr^iil  ^-«'-"  o'damages 
neglect  of  the  la,S  L,^  f^E^i  "'^''  ^y  '^e 
« liich  thev  had  Sritetpfl      *"^"'^"'.  ^-^  '^am 
•I'eir  mill.-on  theCr  Blall  e  h«'l?"""  ^'■"' 
away  by  a  raft  of  t  .iL.  k  i        '^'^  ^^^"  <=arr  ed 
rfant^  „Le  dtce'id  ^^  ,  e'v°e"r''''e,  'j-  ^f  "■ 
pleaded  that  tlie  river  was  a  nl;  •     .  i  ''^fendant 
further,  was  public  n^r^rH.  "*^'gf 'e  one,  and, 
tiffs  had  no  rPg ht  toS u'i'?,"^  '\f  "'«  Pla-n- 
»se,  and  that  all  0!,?^^;,^       '^°''  "r""  P'^'^ate 
■  Obstrittiok  of.  been  taken  in  br  neinl  H  5!"'l  ''"^  «>»'«  had 

1  down  the  Tiver~£?,f  i      '"".^"  '"  question 

|12  Xo  person  can  obstruct  «  n„„-     m  "onsof  the  defen.W  .ifl?'^''-'"^  ,'^'®   Pfeten- 

of_their  dam     lb  ^''  ^°'  '^'^  destruction 

ageJLu2ed%;"h'i^ts"el'rf  li'^^''""  ^^  ^«- 

courT'belot  Um'uhe'"'^'  H^'  J^^^g-ent  of  the 
withstanding  tha  le  st^atu  e":\  T  ''''^^,'^'  "°'- 
the  con^trtiion  ^ftelTo,:  "S^^;?r;i? 
required°that^[h.'^  1^'^  -vigation  o"f  U  WveT 
bSms  sha  1  ^Xuub:::i'HrP°^^'^.  ^'"^  "^  'be 
by  the  governor  i?  ou'cran'^hat  T'^^r'^ 
^^andsaeofthebc.mshadb^elCl.ifj^^;ot3 
DxoEST  Vol.  I-Pt.  5. 


I  lower  downer  ;^ive?''wCloS^"a;f 

T.';, »l«i"«.^  slabs,  bark  or  r^bh kh^f  """°T"'  ""y 
^*»to  be  uavite'-'^.let.'f  4"p".V5rs?;"r 


ll^ 
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of  by  Uie  governor  in  council,  where  the  evidence 
'«etabiisheil  that  these  Vioonis  did  realljr  form  an 
obstruction  to  the  navigation  of  the  river.  The 
PkrreviUe  Steam  Hills  Company  &  Martineau, 
20L.  C.  J.  225,  Q.  B.  lH-5. 

220.  Where  the  corporation  of  Quebec,  havinj: 
power  given  to  it  by  Act  of  Parliament  to  build 
an  aqueduct  and  to  make  all  the  works  neces- 
sary to  introduce  water  into  the  city,  constructed 
a  bridge  over  the  River  St.  Charles  in  further- 
ance of  that  purpose,  and  action  wjts  brought  by 
u  proprietor  in  demolition  of  the  bridge  and  in 
damages  resulting  therefrom— //eW,  that  such 
power  did  not  include  the  right  to  ob.atruct  a 
navigable  or  tluatable  river,  but  that  the  plaintiti, 
not  having  proved  any  real  tianiuge  that  he 
had  suffered  thereby,  but  only  pro- pective  dam- 
age, was  without  interest  to  bring  such  an 
action,  and  it  must  therefore  be  dismissed.  Bell 
V.  The  Corporation  of  Quebec,  2  Q.  L.  R.  300,  S. 
C.  1876. 

III.  Property  ik. 

221.  Navigable  rivers  have  always  been 
regarded  as  public  highways  and  dependencies 
of  the  public  domain,  and  floatable  rivers  ai^e 
regarded  in  the  same  light.  In  both  the  pulilic 
have  a  legal  servitude  for  floating  logs  or  rafts, 
and  the  proprietors  of  the  adjoining  banks  can- 
not use  the  beds  of  such  rivers  to  tlie  detriment 
of  such  servitude.  Oliva  v.  Boissonnauli,  S.  R. 
624,  K.  B.  1832;  400  C  C. 

222.  The  plaintitf  brought  action  to  recover 
damages  against  the  defendant  for  having  flsheu 
in  that  portion  of  the  River  Jacques  Cartier 
which  bounded  his  property.  The  appellant 
admitted  having  fishecl,  and  evidence  was  addu- 
ced to  establish  the  character  of  the  river — Held, 
confirming  the  judgment  of  the  court  below, 
that  the  Jacques  Cartier  was  a  non-navigable 
river,  and  was  consequently  the  property  of  the 
riparian  proprietors,  who  had  the  exclusive  right 
of  fishing  therein.  Boswell  it.  Dennis,  10  L.  C. 
R.  294,  Q.  13.  1859. 

223.  In  an  action  concerning  a  bridge  privi- 
lege granted  to  the  plaintiff  by  act  of  the  legis- 
lature—tfeW,  that  the  privilej^e  to  construct  a 
bridge,  such  as  that  poswessea  by  the  plaintiti, 
did  not  confer  any  right  of  property  in  the  waters 
of  the  river,  which  are  part  of  the  public  domain, 
and  consequently  that  he  cuuld  not  demand  the 
demolition  of  works  erected  on  a  public  river 
under  authority  ol  law.  Jones  v.  The Stanstead , 
Shefford  and  Chainbh/  Jfailioai/  Company,  17 
L.  C.  R.  81,  S.  C.  1807,  &  10  L'C.  J.  157,  P.  C. 
1872. 


RIVER  BEACHES. 

I.  Management  of,  224. 

II.  Ownership  of,  225. 

III.  RiGJiTS  in,  22G. 

I.  Management  of. 

224.  On  a  writ  of  certiorari  loiemove  pruceed- 
ingB  had  before  the  Trinity  House  of  Quebec, 
condemning  the  defendant  "to  pay  a  fine  of  i-'lO 
and  costs— Z/eA/,  that  the  banks  of  the  north 
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shore  of  the  River  St.  Lawrence  are  now  ves!,J 
in  the  Quebec  harbor  commissioner-,  iiml  iW 
alone  have  the  control  and  mauanenuMit  df  (d 
same,  as  also  the  right  of  punishing  any  p^ixiij 
who  may  encroach  upon  or  encumber  ilu'iii,ai)il 
that  the  Trinity  House  Act,  in  so  fur  an  ittej 
lerred  any  power  of  control  and  nianii;;e»iciii.)vfrr 
such  beaches,  is  repealed  bv  impliciilioii.  i(,,(| 
exp.,  11  L.  C.  R.  453,  S.  C.'lSGl. 

II.  Ownership  ok. 

225.  The  beach  of  the  river  St.  I-.-iwcnw  ; 
the  king's  pos'-es.aion.  Morin  v.  Li'ditrt, 
Rev.  de  Leg.  303,  K.  B.  181G. 

III.  Rights  in. 

226.  In  an  action  of  trespass— //cA/,  icwsiij 
the  judgment  of  the  court  U'lou,  u,,„  uji- liaiil, 
of  navigable  rivers  belong  to  the  ripunanpr* 
jrietors,  subject  to  a  servitud"  in  i:iv,iiul'ilij 
public  for  all  purposes  of  imblic  utilily.  Fm 
nier  v.  Olioa,  S.R.  427,  K.B.  1830. 


ROADS. 

I.  Ji'RisnicTioNovER,,?fc  MUNK'H'ALl'OBI 
PORAIIONS. 


ROAD  COMl'ANIl'X 
I.  Powers  of. 

227.  Action  was  brought  by  the   planitiiT  ii 
revendication  of  his  horse  and  carl,  wliicli  wJ 
seized  bv  the  defendant  lor  the  loll  ui  ilicrot| 
which  plaintiff  refused  to  pay.     Tlu'  liiliuua 
concluded  fur  damages.     The  toll  .-oiiijlit lot 
imposed  was  under  the  statute  lOiuiil  11  Vil 
Clip.  77,  which  anthoiiz.sa  toll  f,ir  pii.-i.'iajjforj 
Viau's  briilge  and  over  the  liiriire  de  /Vrji'rf 
ami  also  under  25  Vic.  cap.  77,  wl.iih  itupw 
other  tolls  in  respect  of  a  ruad  iK'j^iiiiiingaltil 
bridge.     The  plaintiff  having  cru-tM'.!  !lR'briil| 
with  his  horse  and  cart,  and  bciiigaiiuiit  iofiil| 
upon  tlie  road,  otVercd  the  toll  l(>r  I  lie  I'lidai 
the  defendant,  who  wascollcctnr  for  Iwlli  wiJl 
and  road,  refu.sed  it,  demandiiiL,'  llie  I"!!  I''rli 
road  also,  and,  on  plainliti".*  relii.vil,  seize-ill 
horse  and    bridle,  whereuiHin    plaiiitiiricll  1 
horse  and  cart  and   went  hiiiiieoii  \\j<A-Bili 
contirming  the  judgnientof  theonurl  l)t'lo»,ili 
the  action  must  be  inaintaiiicd,  Imili  in  revetf 
cation  andfordamages,as  tht'dctVii.liintliallx 
guilty  of  extorsioii,  and  had  no  riglii  towizej 
horse,  and    that,  notwithstanding  tliiit  lier 
acting  under  orders.     Laroies.  /'('(/«'>(;, ''I 
G.  R.  352  Jt  3  C.  L.  J.  68,  Q.  B.  \m. 


ROLLING  STOCK— .Vcv  ]JAIL\V.aj 


ROMAN  CATHOLICS. 
I.  Marriage  or,  see  MARRIAGE. 


3MAN  CATHOLICS. 


lU^I 


le  Biver  St.  Lawrence  are  piyK  vesKjl 
sbec  harbor  coniiiiisoioner^,  iiinl  \yl 

llie  Coutrol  and  iiiannKt'tiu'iit  nf  i|;'J 
leo  the  right  of  piininhiii><  aiiv  \)n%i\ 
iicroach  upon  or  encumlier  ilii'iii,iijl| 
'rinily  House  Ad,  in  h"  far  an  iic,,? 
BOwer  of  control  and  nittiiii;;('iiiiMiioiJ 
IPS,  18  repealed  hv  iinpliciaidii.    loti 

C.  R.  453,  S.  C.'lStJl. 

ERSiiip  or. 

3  beach  of  the  river  St.  L.iw'fnw  : 
po8''eR.''ion .     Mnrin   v-    L'/Whk 
g.  303,  K.  B.  181tJ. 

HTS  IN. 

an  action  of  trespasH— //</'/,  ivverjiiJ 

;nt  of  the  court  Inflow  ,  il. j.-  liauU 

le  rivers   beloni;  to  tlio  ri|iiirumpJ 
iibiect  to  a  servitnd"  in  linuiniik^ 
alt  pnrpofes  of  imblic  ntiiit)'.    it 
m,  8.R.  427,  K.B.  1830. 


EOADS. 

nicTioN  OVER,  sec  MUNICH'ALl'OBl 
)NS. 


KOAD  COM  FAN  I  lis. 

:rs  of. 

tion  was    hroui^lil  by  tlic   plantilfil 
ion  of  iiis  horrtt'  and  car;,  wliioh  wJ 
tiie  defendant  lijr  the  loll  nl  ilieroiT 
iiiliff  refused  to  pay.     Tho  actiuua 
for  dainageM.    Tfio  t(.ll  ...(jii;;linol| 
.•a.«  under  the  utalutc  lOiini  1!  Vil 
•liicli  authoiizi'Bii  toll  foipiis,>iis;fOtf 
lige  and  over  the  Iii><ii!ie  ik  /Vdirf 
.lider  25  Vic.  cap.  77,  which  iinfx 
in  respect  of  a  rwud  iK'^^iniiiiigalU 
'lie  plaintiff  havin;.';  cn.HfC'l  ilioljriiii 
orse  and  cart,  and  l)oiMi;aliuiu  tueol| 
•oad,  otl'ercd  the  toll  lor  llif  \'U'k<'M 
ant,  who  wascollcctiir  for  IwlliWI 
refused  it,  domandinu'  lhel"llf"rt| 
and,  on  plainliti-s  ivlu.ial,  sciwill 
bridle,  wlu'reu|«jii    plaiiiiiti' leil  I 
curt  and   went  linnn- on   ro"t-B(l| 
;  the  judgiiieiitof  tlu'Cdiirt  U'lowilll 
must  be  maintained,  Uiili  in  revfij 
for  damages,  as  tilt' defendant  lull 
■xtorsioii,  and  had  iio  ri.^lil  lost'izei 
I   that,  notwithstandin;!'  thai  h* 
ler  orders.     Lavoii'  v.  I>t';iuin,\ 
A;3C.  L.  J.  G8,  Q.  B.  ISrti. 


sG  STOCK— .Vcr  L>AILW.Vrj 


ROMAN  CATHOLICS. 
RiAOE  or,  see  MARRLVGE. 


1H9  RULE  NISI. 

ROMAN  CATHOLIC  CHURCH. 

I.  Rights  op. 


ROLE.S  OF  PRACTICE. 


IISO 


RULKS. 


I.    Op  COPRT. 


BULKS  OF  PRACTICE. 
I-  '.V  El.ct,on-  Cases,  see  ELECTION  LAW. 
H.  Not  Arbitrart. 

hi,    ■^lSI-.^eemPRlsoNMENTJits;;!^tS:S»C^^^^ 

I  &0.  Pti.lorcernenf  of  tfie,„  fn-?    ''       .'  "'''''"^  »  '''g'<i 

s. 


StIMMARYOF  TITLES 


'T  l..\\VI!ENCE  Ant.  PAnt 

fiM-i.ncfi      

^InK.aKREtV 


|.|[SIEKKVENWCATi0N"V 

liLv.v;!-;.....' 


2-315 


POUR  voir; 


llol 

1151 

I15I 

1151 

1151 

1151 

1196] 

119G 

1196 

II9G 

1196 

1196 

1196 


SHAREHOLDERS  ,,A"  P'**'" 

SHERIFF...   .        450-460  1220 

SHERIFF'S  CLERK '^^^'^^'^  '222 

SHERIFF'S  SALE     '♦^^  ^ -'27 


•  iX'ES 
[JE   FACIAS 

he.'.'. 


Hill'I.E 

ELI.K  .... 

Hul.ARS  

'Bnit.S 

•HOOL  JimClPALTTV ' ' ' "  ^'^"^'^  ^^ »« 

^ 319-320  1197 

1197 

321-322  1198 

S'^-i'REksDRER:::  '''■'''  '^'^ 

TlilTY 331-342 

X'CTIO.V „ 

|£D......   343-354 

g^'Af'coMMissioNl 
"-•^''or'faL' mrFS! ..„ 

(^■^■'UKI  \    RroR  ri 355-358 

!»'IOKA iTm/® 359-398 

IZrilE     399-402 

|jl.Eli. 

te'0FST;sULPi6E 

N.ITKJ.V 

L-?TKAT()r'. 
feATlOX: 

f"CE,., 


494 


403 
404-40G 


^OFF.  ■ 
BE-^IEN'T  ' 
f My  MEN-" 


SHIPPING.. 
SHIPS.... 

SIGNATURE 

SLANDER      495-505 

saiuggling;;; 

SOLATIUM..      

ISOLDIERS  .    

SOLICITORS  ..■; 

STAMPS  506-510 

'<^tU^^  ASIDE'" '.v.". 

.5j:^^;e^papers •::;.•;:: 

statutes'.; " 

1201|STOCK.        

STOLEN  GOODS 

STUDENTS 

SUR-LEASE. 

SUBP(ENAS. 

subrogation;;;;.". 

SUR.STITUTION    

SUCCESSION     ^'■^■535  :■}■>" 

|t:gU«SALE- CHURCH  '  * ' "     '^^''^^  '  '"" 

SUND.AY." 

SUPEllCAHGO.V.V.:"-"- 
1212  I  SUPERINTENDENT 
'SUPPLEMENTARY  I 


1200 


1203 


1203 

1203 

1204 

1210 

1210 

1211 

1211 

1211 

1211 

1211 
1211 
1212 
1212 


611 


512 


1227 

1227 

1227 

1228 

1229 

1229 

1229 

1229 

1229 

1229 

1229 

1230 

1231 

I28l 

1231 

1231 

1231 

1231 

1231 

1331 
12.?1 
1232 
1232 
12,32 
1232 
12.32 


513  1232 
12.32 
1232 
232 


580 


'''•'''  J212   la^i^ff^^ARYiiEASONS 


1220 
1220 
1220 
1220 


survey':^'^- 

SURVEYORS 

SURVIVORSHIP  ■■■■ 
SWORDS,!.       


581-649 
650-653 


12 

124U 

1215 

1245 

1245 

1245 

12.15 

1255 

12.')  5 

1256 

1256 


I     I     I 


■f;*.:[  I 


'i! 


t  WA 


m 


i 


1161  SALE. 

ST.  LAWRENCE. 

I.  Bkaches  of,  4«e  river  BP:ACI1KS. 

II.  JrBiHDicTiON  Over, 

I.  Tlie  River  St.  liinvrencc,  from  the  went 
•■nil  uf  tlie  IsIiukI  of  Aiili(N>sti  to  the  fftPtern 
hilt'  ol  tlie  ilistrict  of  Three  Rivern,  Ih  williin  the 
liiMtrict  of  Qiieliec.  Ilamilkitt  v.  Fraxer  el  ai, 
8.  R.  21,  K.  B.  1811. 


ST.  SULPICE— 5ce  SEMINARY  OF. 

SAISIE  ARRfiT— 5ee  ATTACH- 
MENT. 


SALSIE  GAGERIE— ^«'  ATTACH- 
MENT IN  G.\RNISHMENr. 


SAISIE    REVENDICATIOxN— .See 
ATTACHMENT  in  Revendication. 


SALE. 


I.  AccKPTANCE  or,  2,  3. 

II.  Action  on,  4,  5. 

III.  By. 
Aurtiim,  6-16. 
A(ifnis,  17. 
Jiri,kerii,\%,  19. 
Commercial  IVavellers,  20. 
7/i.so/iY/i^21,22. 
[jicilation,  23. 
Measurement,  24,25, 
Munlcipiilili/,  20. 
f^ample,  27-.30. 
Serii/niors,  31. 

Sheriff,  see  Jl'dioial. 
Tutor,  32. 
Wife,  33,  34. 

IV.  Commercial,  35. 

V.  Commission  on,  36. 

VI.  Conditions  of,  37-39. 

VII.  Conditions  Precedent,  40-42. 

VIII.  CoNTRE  Lettre,  43. 

IX.  Delivery,  44-61 

X.  Effect  of,  62-65. 

XI.  En  Bloc,  66. 

XII.  Eviction,  67-94. 

XIII.  Evidence  of,  95. 

XIV.  For  Taxes,  96-101. 

XV.  Fraud  in,  102. 

XVI.  Fraudclent,  103-109. 

XVII.  Gambling  Transactions,  110. 

XVIII.  In  Fair  or  Market,  111. 

XIX.  In  Insolvency,  see  INSOLVENCY. 

XX.  Interpretation  of  Deed  of,  112-113. 

XXI.  Judicial. 

Action  to  Set  A.^icle,\U. 
Adjudication,  115-118. 
Advertisements,  119. 
Bids,  120. 


SALE. 


ll,i.' 


Bidders,  121-12.1. 

Costs,,/,  124  126. 

Delay  ill,  127. 

MWIof,  12H-133. 

Errors  in,   13!. 

/'(////■  Kiirliire,  135,156. 

Formalilies  in,  157,  158. 

Fraud  at,  159. 

Kotire  ill,  160,   161. 

Xullitiesiii,  162-170. 

Of  Kmiihyteutie  Lease,  171. 

Of  Immo'reafiles,  172. 

Of  J{ailimi/s,  173. 

f)f  re.w/,' 174-1 76. 

Possession,  1  77. 

Procedure  ex  Quanta  Minaris,  1    7"< 

Quanta  Minoris,  179. 

lieseission  nf,  180. 

Pi(/hls  of  ()i>]insant  at,  181. 

lii'i/lits  of  Purchaser,  182-189. 

Title  riider,\90,  191. 
_  Without  Bidders,  192. 
XXII.  Liability  of  Purchaseb,  193. 
XXIir.  Nullity  OF,  194-196. 

XXIV.  Obligations  of  Vendor,  107,  !;•« 

XXV.  Of  Bailleur  dk  Fonds  Ci,.um,  US 

XXVI.  Of  Dwelling  House,  200. 
XX  VU.  Of  Goods,  201. 

XXVIII.  Of  Good  Will,  202. 

XXIX.  Of  Immoveables,  203-211. 

XXX.  Of    Land  Belonging  to    Misoi^ 
212.  213. 

XXXI.  Of  Land  by  Description',  214. 

XXXII.  Of  Land  in     Free  and    ComkoI 
Soccaoe,  215. 

XXXIII.  Of  Liquor  TO  Drink,  216. 

XXXIV.  Of  Lost  Propertv,  217. 

XXXV.  Of  Moveables,  218. 

XXXVI.  Of    Objects    of  Invextion. 
PATENTS. 

XXXVII.  Of  Properey  of  A.vuther,  ; 
220. 

XXXVIII.  Of  Property  Stoi.kx,  221-::! 

XXXIX.  Of  Proi'eri^-   Sl-u,iect  toMosI 
gage,  224. 

XL.  Of  Substituted  Propbrtt,  22o-22;. 
XLI.  On  Credit,  228-231. 
XLII.  On  Trial,  232. 
XLIII.  PcssESSiON,  2.33,  234. 
XLIV.  Prohibition  to  Alienate,  2^5, 
XLV.  Presumption  of  Fraud  in,  236 
XLVI.  Promisk  of,  237-250. 
XLVII.  QuANTO  Minoris,  251. 
XL  VIII.  Redemption,  252-25.5. 
XLIX.    Remedy  of  Buyer  Wiiese  Uol 

ARE  inferior  to  PURCHASE,  256. 

L.  Rescission  of,   257-277. 

LI.  Reservation  in  Deed  of,  278, 279. 

LII.  Resolution  of,  280. 

LIII.  Resolotory  Clause  in,  231. 

LIV.  Resolutory,  282. 

LV.  Restitution  of  Price,  283, 

LVI.  Revendication,  284,  285. 

LVIl.  Rights  of  Purchaser,  23G- 

LVIII.  Rights  of  Vendor,  237. 

LIX.  Separate  Transaction,  283. 

LX.  Simulated,  289,  29C. 

LXI.  Stipulation  in  Deed  of,  291.      ^ 

LXII.  STorpAGE  in  Tra.nsitl',  292,  m,  j 

LXIII.  To  Minors,  294. 

LXIV.  To  Vessels,  295. 

LXV.  To  Two  Persons,  296. 


SALE. 

us,  121-123. 

of,  124  126. 
/'ill,  127. 
tiif,  12H-133. 
-s'iii,   i;i«. 

Hiirhin;  l.S.l.l.lfi. 
7(////>.»  //),  157,  158. 
lilt,  15!>. 
r  HI,  IGO,  Uil. 
7(V.-i/h,  lt;2-170. 
mphijifiiiif  Leti.si;   171. 
'imiifeithle.i,  172. 
ailirdi/x,  17.1. 
e,w/,' 174-176. 
n.iiiiii,  1  77. 

'(/i/rc  ex  Quaiito  Minorin,  1    1 
/()  MiiKiris,  179. 
.v.v/fiii  f)/",  180. 
A^  rt/'  ()ppnsani  a1,  ISl. 
U  of  Purchaser,  182-189. 

r/if/cr,  190,  191. 
0H/;?((/</«r.sl92. 
Liability  of  PuBrnAaEB,  193 

Ni'M.nv  OK,  194-196. 

Obi.uiations  of  Vesuor,  197, 19', 
Jf  Haii.lei'r  i)b  Fond.s  Ci,.viMi  ISJ 

Of  Dwelling  House,  200. 

.  OfOoouh,  201. 

I.  Of  Good  Will,  202. 
Of  Immoveables,  20:W211. 

Of    Land  Beloncjiso  to    Miso 

Of  Land  bv  Description,  214. 
;.    Of  Land  in     Free  and    ComiJ 
215. 

:i.  Of  LiQi'ORTO  Drink,  216. 
V.  Of  Lost  Property,  217. 

.  Of  Move.vbles,  218. 

L  Of    Objects    of  Invextios. 

rs. 

IL  Of   Properey  of  Anuther. 

'III.  Of  Property  Stoi.kn.  221-221 

X.  Of   PRoi'Eii'rt-   Sfii.iEcT  Til  M(ji 

I. 

V  Substituted  Propbrtt,  225-221 

)n  Credit,  228-231. 

On  Trial,  232. 

,  Possession,  233,  234. 

,  Prohibition  to  Alienate,  233. 

Presumption  of  Fraud  in,  236. 

,  Promisk  of,  237-250. 

[.  QUANTO   MiNORIS,  251. 

II.  Redemption,  252-25,'). 

.    Remedy  of  Boyfr  Wuese  Go| 
iRioR  to  Purchase,  256. 
ciasioN  of,   257-277. 
servation  in  Deed  of,  278, 279. 
esoldtion  of,  280. 
Resolotory  Clause  in,  2S1. 
Resolutory,  282. 
estitution  of  Price,  283. 
Ievendioation,  284,  285, 

Rights  of  Purchaser,  286. 
.  Rights  of  Vendor,  287. 
Separate  Transaction,  283. 
imulated,  289,  290. 
Stipulation  in  Deed  o*"i_.2^^'      , 

STorpAGE  in  Transiti',  292, 2?'i . 
:.  To  Minors,  294. 
.  To  Vessels,  295. 

To  Two  Persons,  29G. 


8ALB. 

Ivvir  ^5*^"""  O'  Propertt,  297-299 
•J,V";„"^*««*''TY,  30I-;<10. 

f)/;n*T  Comprises,  313. 

fv  Y  f    w"^^  J>«*-KCTED,  314. 
IWn.  When  \  oid,  315. 

I.  ACCKPTANCE  or, 

2  Where  the  (iefendant  wan  hub,)  r 
l»,r)  cargo  of  ,.ult  which  he  hl\  n,  n    „  'f /"" 
ftieplaiMliIlon  board  «  veH«e«,f^'^'^  ^'°'" 
La,elv  remove  a..|  Tv  ll "'     "^'''.T'  '?'!". 


SALE. 
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ciition  of  tliP  ccntraot. 

tl'egooiis,  after  notice  ni  ""'"''J'"'"^  "f  "ale. 
»-  action  will  li  „«.■ '° '  '"''  Ty  ^  '•^"oM.an.l 
l-etw^-en  the  (  r«,  ,fn*'7  '"'."  ^?'  ""•  di'li-rence 
all  tiie  CO  H  a  "clmZ":''  r'''^  "'«'"'"  ^"^' 
I«li0  i  1568  C.  C    ^"''^'"^'^'  ^  L-  ^-  J-  106,  S.  C. 

Plaintit,  plu.e,i''aV;r.tlini":;  T  V'"''  "• 
tioneer,  contrary  tn  i,,.,  ."^'  *'"'  "'«  ""<•- 
rir.  ..•_„^"""''0  .(<;  instructions,    |,a,)  so|,|  ^^ 


Itidi'ialeh  remove  ami  nay  fhr*"i',."?'"T' '?r'!".' P'"""""  J"»«''l  at  X|5  sterlin./     „'  I'.V""  "" 

lin.Ttation    vi   p    S  : '"  "r"'"?'"""-  the 
auctioneer  wan  iraMe    or  t hFf  'll"'"',  "'"'   ""^ 

oU^oK;;"  !;-fc!^!  ••-  ^r are: 


p:..u;::;u„:^'to^Z^,:;-i--a 
rn'S^-'"^**''"^-^^-''-.'"L.°c.R: 
.a™:hl!ri:ra^^«S-;;^coa,oi, 

r..icate  of,,  ige  o^la'^  '  ■a?;i\-^;;P'- 
Btt?e,l  contentH  of  400  barrels  am  n,,  *^  ""^ 
Vm  A  f(,r  352  barrels  only  wlM  .  '  '"''°"^«' 
</c(,on,an,i  pro,ni.fe8  ti'^'nr,:".'."l"..P^°"""  or 
"ih  invoice,  he  cannot 

in'aciion,  and  insist  un  a  delivery  .„  , 
..mmU  of  coal  oil.   Himmer  <>/  ,i  i.o.  "'  I  ■""""'-*  P'^per.  an.i  on  failure  to  ,lr,a^  Vi.T"  ""''■"'■ 

I  "  ACT.ON  ON.  J^X .  8  L  C.-!j."74  T'lTt  C.'r."^^:'^'.' B^' 


"  Over  $00  r  '  ,'°"  "'*'''  ' 

'.re8""t!f'n'"".r"'  P^""""'  o^'''''^  «el'er/fro,n  lln'"' L'/T""'  ^'""^fa.torv'to 

Ton  rf;^'  repu.liate  the   the  credit,  without  aivin/,*.?'^  'r""'  """"''^'  to 
l'  "i?.  »  'Jehvery  to  him  of  factory  paper  Zl  on  f^^       tending  suoh  natis- 


'"""""•  I'leaaeo  t.._.  .,^  „,„ 


{..1-1 .1,11,,,,,  „:r, ;  ,r^.'"o,K7:;;';;"■■ 
Ini,  By 


|'»«i„.i,tion.s  as   u  the    n  fa,,  7''"'°"''  "">' 

|S:!^rSSe^:'rFp~^t 
t^tShirinSSg^-,-;-^. 


orJhep/;;eiZrn,ryP:^:°r'"'''^r'='^-'''' 

condition,,  of  sale  Slf^i  ^^''"  !'""  ""'W' 
tl'e  purchase  wa'-n/a  e  u  ide^  "^'''7 ''*^'^  '^'«^ 
were  not  fuKllled  an  ^  "  conditions  wh,ch 
en.ployed  fals   bfdders  ktZ!^)'"'  "'^  ^-"'Hlor.s 

(''a-.celhe  price  nenlantTf^^''' '"  •"•''«'"  ^'m- 
allesatiun  l,v  al!e4l  a  l '  ,"      TT'"^  ""« 

l-^/cW,   that  the  enfnl.        '°"'  °*  tl'a' nature 

^'(^.'•/atr/ale'ren  S'yo"'  a"ndX"'  T' 
!  cannot    ei.tbrcc    the    execution    nf        '""''^'■" 

i^^E^'-^'^^'^'^WS'l'L.cflJsS' 
coiiM  notatJect  the  ca,.e.    Jb'  "  '"''"''^J. 

;y'^etie'S'o:o,:^c';oa't  "/I'T^'- 

tlie  consent  of  the  nnr-Ll         I     '"''^  destroy 

jnnlland  void,  vntCt'':;';:ir;f  •'-'-'« 
''••jninge,  that  the  mere  nresemt  ,  f  '^?"''  ^r 
who  bid  on  some  Ims  would  nrf  V  '"''*''  '"•'''"« 
of  other  lots  on  wh  -l.T^l!:      '  '^'^'"""-^  ""'''ale 

"»'-«  the  purch^s;  Vlfeuni  "°  ^"'^  ''''^'' 
on  the  part  of  the  venViV.;  o  T  I  P"""''^*^  f'-au'l 
«elf  by  enhance  ent  of  the  «;•  '^"k '*'^'  '°  '"'"- 
rent  yalue.     lb.,  &  20  L"'c.T'^4^,r.'''^<r"r 


>>      '"-    auction  was  governed    by  the 
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Frfncli  hw,  ttinl  i4i^<MpIi  Htljint  nation  or  a  Icii 

Man  a  HC|iiirute  coriir*"**      '*> 

17.  Aijf.nt*. — Wiirrv  '  '»ellH  flipoiijtli 
nn  aut'oi  ^'*  arliule  wi.j.  ,,  >.,  ,  ''  lian  riHHiiii 
lit  belifve  iH'lorijCH  to  tlie  hhwji  Imriiis'lt',  lie  will 
do  lialiic  in  an  action  on  tlie  price  oi  nuIo.  I.it- 
1)41  V.  y'(»<r/.v,  4  K.  L.  5:10,  C.  C.  1873. 

18.  lirol;tr!i.—\i\\vTv  a  «ale  ih  iniide  liv  hrok- 
«'in,  written  noten  in  tin-  nliajie  nl'  "  ImpiiJiIiI  anil 
Kild  t  olfM  "  iiiiiHt  lre;{i\en,  as  well  to  lln'  heller  ii- 
tie  liiiyer,  in  order  to  L'lve  validitv  to  llie  iranc- 
a.tion  III  law.  Timrvitli-  et  ul.  v.  Ksnuj',  «  L,C..I. 
;fl4,  S.  (".  1H64;  17.)3U.  C. 

ID.  And  a  broker  may  prove  liy  piiml  evi- 
fli'Dce  Ills  antliority  to  act  for  the  parlies,  nnd 
tlie  retention  by  the  partie,«  of  llie  loniraii  note 
►  o  Mijined  is  evidence  of  the  anllmrily  ol  the 
I'i'oker  to  bind  tlieiii  an  ihereiii  staled.  liiKki  ft 
ol.  V.  Ih'tif  ftal ,  17  L.  (;  J.  I'J.S.  C.  Ib":i. 

20.  CiiDiiiifiriul  Trnnl/fv. — Where  a  com- 
iiiercial  traveller  look  an  order  in  Viiinaska 
I'oi-  II  coinniercial  house  in  iMoiilri'al,  which  was 
Bccetited  by  such  house,  and  the  goods  forward- 
ed liy  rail— //i77,  that  llie  ri^ht  of  aclion  did 
not  arise   in   Yania^ka  but   in  Montreal.     Ln- 

tire  V.  f''iut'iea,i,  17  L.  C. ,).  2U,  S.  (.".  U.,  & 
J'hompno.  >al.  V.  Destitiult,  Uli.C.J.  iK-l.S.C, 
<V.  Josepfi  ,/  vir.  ii  Vaquette,  14  L.  C.J.  iHo, 
C.  C.  b><70&l873. 

21.  liiJvent- — Tiie  insolvent  by  deed  of  sale 
traiiHferied  to  his  brother-in-law  certain  lots  of 
land  beloiii»ing  to  liini,  for  a  price  iiiucli  below 
tbeir  real  value,  his  brother-in-law  at  the  sanie 
t  ine  beiiij;  noloriously  unable  to  pay  for  them, 
bui  8ubsc(|iiently  transferred  them  to  the  insol- 
vent's wife,  who  was  al.so  without  inean.s  of  lier 
own  tL>  make  such  a  purchase,  the  sale  was  lield 
to  be  in  fraud  of  the  creditors  and  wa.s  set  aside. 
Jiimmer  v.  Bouchard  et  al.,  7  L.C..J.  219,  S.  C. 
1863. 

22.  A  sale  of  property  made  by  an  insolvent, 
after  issue  of  a  writ  of  atiachmeiit  against  him, 
ami  which  was  not  sei'ci;  onlv  because  it  was 
fecreted,  is  not  annullubit-  ..i;tv,  but  absolutelv 
null  and  void.  Mallette  ^v-  IVhi/fe  ea  qual.,  12 
L.  C.  J.  229  &  1  R.  L.  711,  Q.  B.'  18G8. 

23.  Licitatian. — The  court  will  nol  order  a 
sale  by  licitation  if  a  partition  can  k'  advivn- 
tageou.slv  maile.  Riihiinri  k  Duhamel  d  al.,  2 
Kev.  de'Leg.  441,  K.  U".  1820. 

24.  MeasHiemenl. — Where  a  lot  of  land  in  a 
deed  of  sale  was  describetl  as  being  131  teet  to- 
wards Hoije  street,  and  it  turneil  out  thai  the 
frontage  was  only  100  feel,  but  the  biiidc  of  the 
premises  extended  to  175  feet,  iiiid  tlie  lot  con- 
tained even  more  than  v  i,"  iia.  r.  !"d  to  be  con- 
veyed, the  deed  giving  a  full  de  'r-tioii  of  tiie 
boundaries  on  each  side— //cV,  .  t  ti.e  -ale 
was  by  mea^ureiiienl,  aad  the  i  ■  .;d  ..  ■  :  !  iiot 
be  allowed  to  lake  moiiev  for  wh:.'  }\.  'Id  not 
deliver  Iliiltfr.ion  v.  r.«/>e;/vi»',3  H  J  .  ■(•:  .C  (. 
1830  ;  1.501  C.  C. 

2").  A  sluleinent  of  the  content  ■  ot  ,i  pr-cTv 
in  a  sheriffs  advertisement  is  not  k  gnaraiit;  i'of 
the  (|iiiiiitilv  ollered  and  sold.  Doiitrr  c.s  iiiitil. 
&  Klri,/e,  7  L.C.J.  257,  Q  15.  lsr,8  ;  fi(«  C.C.P. 

20.  Muniripaliti/. —At\  otlicer  of  a  miu,ici|ia- 
lity  charged  with  the  sale  of  property  cannot 
liiiiiself  become  the  pni'i'liaser.  H'ii-ksln-d  v.  'Ilie 
Corporation  of  North  Ilitiii  Hal.,  15  L.  C.  J.  249 
«fe  .{  ti.  L.  448,  S.  C.  li.  1.S71  J   1485  C.  C. 

27.  Sample— h.     an    action    to    recover   tlie 


price  »nd  value  of  flour  sold  nnd  deiivtrml  u 
the  plair.fitt'io  the  iefendani,  who  pleaded  i],^ 
the  Hour  was  not  ai' ■  'dimr  to  sample,  an  I  iim 
alter  a  quanlily  oi  ,  »d  In'en  deliven-il  i),,,, 
notified  the  brokers  ottheplainiill  verlallv.n^.i;!  • 
•lays  alter  lielivery,  of  the  inferior  ipuiliu'd  t|„, 
flour,  and  wiih  tender  ami  protest  iilu.iu  » 
month  aflerwards — /frlil,  reversing  tin-  ml,. 
uicn'  of  llie  court  lieli.w,  tnat  tin- oiler  i,,,|,iii,'r 
back  the  |Mirtioii  of  the  Hour  remaiiiin,-  in  ii,,- 
hands  of  the  purchaser  was  a  valid  (i||,.r,  an,] 
the  coiitession  of  judgment  ollereil  Iti  om- .,i  tln' 
plea"  lor  the  balance  of  price  was  su(i||.||.| !  ,,^,1 
should  havelieeii  accepted.      I.filue  \    '<liii,r  ,1 

ol.,  13  L.  C.  U,  43H,  q.  B.A  .S.  ('.  ]hc,:\. 

28.  And  hclil.  also,  that  the  |iui'clm-iT  win 
eiiiilled  10  cli'ducl  llie  costs  of  iruiis|H,riii(iijn  lo 
and  from  his  ciistniuers  in  the  cmiiiirv,  to 
whom  part  (jl  the  flour  had  been  forwanledwitii. 
out  having  heen  rxiimined,  and  also  tlir  dcilui'. 
lion  from  the  price  allowed  to  the  ciisioiner-  ot 
suidi  sale.     lb. 

29.  In  an  action  on  a  sale  of  a  (|iiaiilliv  u 
indigo  •.vhich  had  been  made  by  siiiiip|e_//,7^^ 
on  proof,  that  the  article  delivered  nu-  nol 
indigo  at  all  but  common  clav  colored  wi'ii 
Prussian  Idue  ;  that  though  boii;.dit  liv  .-iniifif 
ll.e  sale  was  utterly  null,  and  the  veiiJur-  ivert 
iKiund  to  lake  it  bai-k,  or  return  the  pr  i;e  n- 
ceived.  AVcn/  el  nl.  v.  ■'^I'wi'll  fl  al.,^  .•<rii;lht 
a!.  V.  Smilhi't  al.,  &  >  ■iiphnhili  ,-t  „/,  v,  fJi  | 
mimi-&,  fji/,nan  ct  al.  v.  Thf  sai'in;  I  I,,  C.  1^  J 
62,  S.  C.  18d,i. 

30.  In  a  case  of  sale  of  seed  by  ."ample, 
wlii('h  in  bulk  (iroved  inferior  li>  llie'siunp!^. 
//','/(/  that  the  piircha.ser  wa*  not  bmiiid  tmc' 
cepl  the  part  according  to  sample,  but  imiiIJ 
repudiate  the  whole  purchase.  Ih'smnitrmn. 
Harvey,  17  L.  C.  J.  244,  S.  C.  li.  LsTIi ;  Iji 

31.  Seifj)iior.i.—ln  an  action  in  aileed  of  sale 
of  li.nd  by  a  seignior  to  the  defendant,  suhjecilo  I 
rents,  and  which  stipulated  at  the  same  time  a 
price  of  sale  of  the  land—  Ili'ld,  on  a  .leninrrerof 
the  defendant,  that  there  was  nothing  to  firohibit 
seigniors  from  conceding  land  in  their  seiLMiiories 
notwithstanding  the  arrets  of  1711  and  1"2,  ' 
wdiich  refer  onlv  to  wild  laml-.  /l,,.^lnn  v.  I.'Ert- 
l/er,  4  L.  C.  II. '404,  .S.  i  .  1S51, 

.32.  Tutor. — A  sale  of  a  hailli-ur  dc  hmb  \ 
claim  by  a  tutor,  without  aullinrization  Iv  i 
judge,  is  invalid.  Pole.ruin  e.-.-  'j'lnl.  v.  Elr''lf,  I 
13  I,.  (;.  .1.  :v\A,  S.  C.  I8(>9  I  297  -( j-jy.  C.  C.'i  I 
Q.  31)  Vic.  cap.  17,  sec.  17. 

33.  Wift;. — Where  a  wife  separate  nMripro- 
perl\  tra'nsli'rred  by  deed  olsalean  iiniiinviiil* 
belni,;ring  to  her,  tlie  consideration  of  wliicii  M- 
staleil  K  lie  the  sum  of  $1S00,  paid  liHliprMlK 
i-.'i  ingof  the  said  deed,  hut  it  was  pr.iVH.i  lat 
li  0  real  eonsiileration  was  the  disrliaiL'i'"!  lier 
husband  for  a  like  sum  by  the  pi i re li;i-er, cre- 
ditor of  hr;-  .".■diiiiid,  and  iiclimi  was  Hlirnvaril^ 
bri.iight  I  •  tlie  wife  to  annul  the  traii'^aciion-  i 
//'■/'/,  that,  no  value  being  given  to  tli''  iTihlor, 
the  sale  was  accordinglv  annulled.  IC'i/frf''! 
rh:  V.  Crflia-s-ia,  9  L.  0.  .1.  53,  8-  C.  I!  l^w; 
1301  C.  C. 

34.  A  sale  by  a  wife  common  us  to  |irii|v-rl5,  ^ 
lo  H  liiird  party,  of  iier  real  properiv,  luruprrj 
tended  consideration  of  $400,  when  iliorealcon- 
sideratjoij  was  a  lease  of  moveables  to  her  liiis- 
band  by  such  third   jiarty,  wa,s  set  a.siJi',  as 
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iliif  of  flour  will  »nii  delivcrcil  hr 
lo  ih*  *i''f(>nil»in,  who  plcH.lc|  ii,,^ 
*  iHit  ail-  .Hinjr  to  sample,  an  I  thai 
Illy  III  ,  ■»'!  In'en  ilflivcri'il  i|,», 
iriikcrH  ol  thf  plnlntill  verliftllv,H|.t,|  • 
livery,  of  the  iiifprior  i)imlit/oi  (1^ 
Willi  tcihlcr  ami  prDtf"!  iihiMn  ^ 
wnnU—f/ilil,  revcr-iTiii  ilif  i,,,!^,. 
I'oiirt  lii'jdvv,  iiiiii,  tlii'otli'r  (.hI,  in,"r 
•tioii  of  tlip  lldiir  rciimiiiii,_.  „,  n,,, 
piiri'iiuHtT  »n'<  a  viiliil  ,i||,.r,  ui|,| 
mill  jiiiljjiiii'iit  ottered  in  (i|ii'wr||„, 
liiiliiiire  of  price  wiii  wntlii'ieii  ;ini| 
Ikm'II   (icrcpleil.      I,iuliir  ,v    Shmr  el 

K.  as,  Q  K.ct  s.  ('.  I  Mia 

(■/'/,  also,  llmt  the  (hh'cIiu-it  wm 
■iluct  llie  co-ts  of  tniii,"i|Hirliitiijn  U\ 
irt  (:n>lniner-i  in  tlie  cmi.irv,  to 
I  the  Hour  hml  lieen  for\viinle.rw,tii. 
t'en  I'.xiiiniiii'il,  hihI  uI-i,,  iI,,.  ,|,,||||., 
'  price  alloweil  to  tlie  ciiMiuiner- ot 
II). 

action  on  a  sale  of  a  ,,ii!ii,iitv  a  I 
liiifl  tieen  nia.le  dy  -iimplp—//, W, 
Kit  the  article  ileiiveiv.i  'au-  rw 
1  Iml  coniiiioii  clav  coloriMJ  wi'ii 
e;  that  tlioii>:h  lioii^'lit  hv  -uiniJ* 
utterly  null,  and  the  ven.lnr-  wet 
e  it  hack,  or  return  the  prce  re 

//  ft  III.  V.  Si'ii'fllfi  „l.,ic  Si'ici'ni 
iti  III.,  &  f  ')ijtlt,ii,f/i  ft  III,  V,  n, 

met  ul.  V.  T/iesiimi;  1  I..  C.  L  J 
5. 

.■a'le  of  Hale  of  seed  hv  J^amplf, 
Ik  proved  inferior  lo  the"«iiinpl<^ 
le  purchaser  wa*  nut  hound  tdic 
t  according,'  to  nainple,  Imt  (•unlj 
>  whole  purchase.  Ihnmnrli-mi 
L.  C.  J.  244,  S.  C.  K.  IsT.i;  IJM 

)M.— In  an  action  in  a  deed  of  sale  I 
'eijfiiiar  to  the  defendant.  rJuhjfcito 
lich  stipulated  at  the  .■iiiine  timei 
3f  the  land—  Ilflil,  on  a  deniurrerol 
,  that  there  wa-^  notlnii);  tofiroliibil 
I  conceding!  land  in  their  .«eii!iiiories  [ 
inj;  the  arret-  of  1711  and  \'M 
mlv  to  wild  land-.  Ilislmi  wl.'Eri- 
{.'404,  S.  I  .  1S5I. 
—A  sale  of  a  linillnui-  ih  f„]\,k  I 
tutor,  without  authorization  hv  i 
did.  Piili'.mhi  I'x  ijiiiil.  V.  EkAit, 
li,  S.  C.  1811'J;  21»;  -ti-nq.  C,  C.'il 
ip.  17,  nee.  17. 

-\Vherfc  a  wife  se|iarate  a.*  to  pro- 
•red  hy  deed  (if  sale  an  iniMOn-al'le  | 
ler,  thecon-sideriitidn  of  uliicii  iva-  I 
lie  sum  of  Slsfill,   paid   hi-lyrMlie 
e  said  deed,  hilt  it  ua- privc'l  lai 
ileration  was  the  di-chaw"!  her 
L  like  sum  hv   the  pnrcliii-fr, ore  I 
".■diiiii.l,  and  iictii'ii  was  aliemaril- 
le  wife  til  annul  the  traii'iu'linn- 
lo  >-alue  liein^  L'iven  to  tip'  vi'iiilor,  I 
accordiiifjlv  aiiMullod.     UVlvr./| 
■s.sa,  9  L.  C,,J..j:{,   S.  C.H  bw; 

hy  a  wife  ooininon  as  to  |)ni]*rl5, 
ty,  of  iier  real  [iroperiy.  iliniprr 
leration  fif  $1(10,  when  iiiorealoon- 
s  a  lease  of  inoveahies  to  iier  li 
h  third    party,  was  S'-'t  asiJs,  as  I 


InoMtravcntioii  of  art.  MOI  of  the  Civil  Co<li> 

IV.  COHUEKCIAL. 

,15.  A  Hale  of  a  Hafe  by  a  hoielkceper  to  a 
Jira.>r,  to  whoti.  the  former  wa«  in,l..hte.l  fo, 
■p.fnec  furniHhod,  In  a  conm.ercial  n.ahe  • 
|ri,,ifr  I.  S.  I..  (...,  cap.  H2,  h-c.  IH.'  J  ./,il.„la 
,.'  i"v  t  '^■"'""'W  el  vir.M  I.   C.  r 


vrir. 


SALE. 

CONTRC  LlTTRK, 
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,C.  CAS.  C.H,  18(,!,. 

I'.  Co.MMIS.xioN  OS. 

If..  A  notary  cannot  cliar--  ;• .  .Mi.mi.^i»ion  o,, 
i...uf  property  without    a    Mpeeia ntract. 


.nlere.,.of,I,,„„,  ,„^.^^,_J    /.««„/„;';.* 

-  !'•  *v.  I;.  J,  10,1,  S.  C.  ■ 
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VI,  CoNHITIO.SS    OF. 

3;.  A|.,H.al  was  had  from  a  jiidijemni  din- 
k,.,.inKHii  action  lo  compel  the  n.spondent  to 
Iwiiic  a.id  ucLvpt  a  deed  of  sale  of  land  oiir- 
IhMllyhim  at  luwAum-Ifelil,  t|,„t  where  a 
H'Tmks  to  eriforce  the  .sale  of  a  lot  ofUnd, 
^.liHiilersaileed  to  the  purchaser,  dilliTinj;  in 
exral  im|M,rtunt  particulars  from  the  acknow- 
tol  niiiditions  of  sale,   the  court  mav  varv 

rcduue  the  conditions  sought  to  he  impoHed' 
Wm,yurJera  deed  to  he  e.xeciile.l  pursnan 
I  lit  uotiiftl  conditions  of  sale.  Liggett  et  ,il 
K'.rv,  20  L.  C.  J.  3l;J,  Q.  B.  1S75 
13'  .Viijl  where  there  is  a  stipulation  that  the 
W-li«ll  I*,  eieculed  within  ten  days  after  the 
kiNf  failure  of  the  vendor  to  temier  a  deed 
Ito  the  expiration  of  the  delav  does  not  /«.,„ 
l(('/rf,ioKethe  sale.     lb.  "  ^ 

p,  .UU  stipulation  in  the  conditions  that 
kvi^jor  should  he  entitled  to  proceed  to  a 
|«(w/-«frf,    ,f  the  purchaser  make  default, 

not  restrict  the  ven,for'8  recourse   to  tha 
niftlv.orejfclude  his  action.    lb. 

IVII.  C0X»ITJON.S  PRECEDKXT. 


iP^.N'Mpayincntc.in  be  demai  led  in  an  ac 
■«ii.vaii:neorpor(itedcompan»   iinitall  con- 
v,i-aT.  .U,   .  ,y|,  ,len,an;.  :„ive  been  ful- 

j«^*.  hul.er,  j  Li.  L.  450,  S.  C.  IS71,   107U 

I-  i V"  °'«"'''°  "'«"  ^"'"''  tI'V.Mselves 
I'Mm  \u-  ratification  of  a  person  absent 
c",i,|,ta,„  ,,recedent,  and  ,,o  actio,,  will 
Mo  recover  any  portion  of  the  murlmse 
l^eyy";   --lM-ati.ioationhasbee,/eia 

^ii'^:'^mh:'c:'''-' "  ^-  '■  '■ '''' 

r;  '""'•'  '''■!'«■'•  to  the  purchaser  tl,e  title 


de&,::;:'t:r''!i::?'i:^4--^«' -the 

SiSd''"';  r*^^^  ^' ^-''-;''^V'::rii:;ra,:^ 
■  i  d  >  't ,:  'r  ""■  "Tr"'-'  ""•  "'"I-  wa 

?:    ^te"s«;r^"•'-'- 


st()ppaj,'e    in    tninnilii  as  it'  tCrv    U,x\  i 
4fi.   The  defendant  undertook  to  sell  .„j  j 

riix;^hfdrct^-,:i-ii* 

Si:;;i:ii!ii^n:---;S-i££  t^ 

;.^;.;.j,.onhestiga.dJ.a;|y^S.- 

r"  it ;::  ?'?,^!"^.j'..''' -  "y  -  Kor£l7: 


restitntiun  oi;  (he  money  aTlva'nVedr 
L.  t.  U.  4.5,,  Q.  B.  ]«;. 
4,s.  On 


fe'™ljl!;'.';"r;' hin^^^^^Z'  *•"•  '>ot<-Ikee,,er 
N  ID  mry  re.',;;";^  the^Mle  therefore  a  commer- 


lb.,  &   2 

5h  appeal  from  ft  jndjrnient  ni  inlainin,, 
an  w.position  „fi„  ^,,,0,,;/^  ?iled  by  h  e  ,«n^ 
dent  to  an  e...c.,t,on  of  certain  lots  of  la  ,(  se^e  J 
as  be  ongin,,  to  the  ■Icfendaiit-//,/,  cotXn.- 
'-•g  tl'e  judgment  of  the  court  behw  tlmt  in 
cases  of  sales  of  waste  land,  traditiot.  »„s  eces- 
sa.y  to  convey  the  right  of  propertv  'ind  tilt 
;v he.,  the  purchaser  ditl  not  tike'p^;,,'  on,  the 
e i,d,;r-twl'"''''^-'""'  'i'^  ••'■'  b 'longing  o  I  e 
,f,iVr    "'^/"'"-^"Cl'-^'on    of  tlieSri.inll 

Q  B.  1852.  '^  ^  "'"''  -  ^-  ^-  ^-^'^^' 

4'X  Actual  delivery  according  to  the  old  laws 

to    a  purchaser  the  right  of  prof^rty  in  »^ 
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immovenble,  and  the  feigned  or  symbolical  tra- 
dition, such  as  the  delivery  of  letters  patent,  etc, 
may  be  sufficient.  Stuart  el  nx  &  Bowman,  3 
L.  C.  R.  309,  Q.  B.  1853  i  1493  &  1494  C.  C. 

50.  On  appeal  from  a  judgment  on  an  opposi- 
tion, cluitnirig  certain  moveable  efFectg  as  having 
been  sold  to  the  opposant  by  notarial  deed— Held, 
confirming  the  jud^mentof  the  court  below,  that 
the  fact  that  tlie  deed  in  question  set  forth  that 
delivery  of  the  goods  had  been  etlected  by  de- 
livery of  a  chair  and  table,  did  not  vest  the  pro- 
perty in  the  vendee,  and  that  a  creditor  of  the 
vendor,  posterior  to  the  sale,  could  cause  the 
seizure  and  sale  of  the  effects  so  sgld  to  the 
vendee.  Bonacinaii  Seed,  3  L.C.R.  456,  Q.B. 
1853. 

61 .  And  in  an  action  in  revendication  of 
goo<iR,  which  had  been  stored  with  the  defendant 
as  warehouseman,  .ind  of  which  some  was  found 
to  be  m\ae\ng— Held,  confirming  the  judgment 
of  the  court  below,  on  the  plea  o!  the  defendant 
that  there  was  no  right  of  action  in  the  plaintiffs, 
who  claimed  as  purchasers,  that  a  written  order 
by  the  seller  of  the  goods  directing  those  in 
whose  care  the  goods  were,  to  deliver  the  same 
to  the  buyer,  amounts  in  law  to  a  good  and  valid 
deli verv  of  such  goods  so  as  to  constitute  title. 
Frojier'etal.  & Roche,SL. C.R.2H8,  Q.B. 1855. 

52.  Where  an  insolvent  had  transferred  his 
estate  to  two  of  his  creditors,  and  to  aseizure  by 
others  of  the  creditors,  the  transferees  filed  an 
opposition  based  on  such  sale  to  them,  which 
was  met  by  the  plaintiflF  by  the  plea  of  want  of 
delii-ery— //eW,  that,  notwithstanding  the  trans- 
ferees were  at  the  time  of  such  sale  the  direct 
lessees  of  thepremises  in  which  the  stock  in  ques- 
tion was  situated,  such  a  transfer  without  any  ac- 
tual displacement  orother  tradition  r6el vsasnot 
a  sufScienl  delivery  in  law  as  against  creditors 
or  third  parties,  especially  whei?  the  evidence 
showed  nolegf)'  transfer  was  irtended.  Cummings 
et  al.  &  Smith  et  at.,  5  L.C.J.  1  &  10  L.C.  K. 
122,  Q.B.  1859;  1032  «<«€?.  C.  C. 

53.  The  apf)e!lant  having  purchased  a  quan- 
tity of  merchandise  from  the  defendant,  which 
was  weighed,  measured  and  paid  for,  but  which 
was  to  M  left  in  the  store  of  the  defendant  until 
the  appellant  should  send  for  it,  and  it  was  seized 
under  a  judgment  against  di-'fendant  by  respon- 
dents— Held,  confirming  the  judgment  of  the 
court  below, thattheseixure  was gixxl,  iiiasniuch 
as  there  had  been  no  delivery  of  the  goods  to 
the  appellant  so  as  to  pass  the  property.  Xe.i- 
hiff&T/ieBitnkn/M»ntrfal,9L.  C.  K.  193, 
Q.  B.  1859;  1472  C.  C. 

54.  The  defendant  bought  a  quantity  of 
flour  from  the  plaintiflfs  for  a  price  agreed  upon 


55.  The  delivery  contemplated  by  the  hvi,]. 
vent  Act  of  1864  is  an  actual  and  final  delivery, 
and  consequently  the  delivery  of  gooiis  to  iH 
purchaser's  shipping  agent  in  England,  fortrso?- 
raission  to  the  purchaser  in  Canada,   ami  the 
entry  of  the  goods  in  bond  here  by  the  purchaser'F, 
custom  house  broker,  is  not  such  a  deliveiv  &•' 
will  defeat  the  vendor's  remedy  under  the  l'76[i 
&  177lh  art.  of  the  Customs  of  Paris.     Hiiu:h- 
worth  V.  Elliott  &  Brown,  10  L.  C.  J.  197,  S.  r 
IrttJa  ;  1999  C.  C,  Ins.  Act,  1875,  sec.  92. 

56.  Where  one  person  sold  to  another  a 
quantity  of  growing  pine  timber,  to  be  .ut  ir, 
the  following  season,  the  terms  being  laid  liona 
in  a  written  agreement  between  them,  iimi  tiji 
vendor  subsequently  sold  the  same  right  lo 
another,  the  latter  well  knowing  of  the  previous 
sale,  but  urging  on  the  vendor  that  itwas  in. 
valid,  and  that  he,  the  vendor,  had  a  perfe,' 
right  to  sell  the  timber  again,  and  action  be.  , 
brought  bv  the  transferees  of  the  first  purcliajtr 
— Held,  that,  in  a  sale  of  growing  timiicr,  the  I 
only  tradition  which  the  vendor  can  make  ai 
the'tiine  is  to  point  out  to  the  purcha-^er  iln 
trees  to  be  cut.  Mussel  v.  Guertin  et  ul.  10 1 
L,  C.  J.  133  &  2  L.  C.  L  J.  42,  S.  C.  1866; 
1472  C.C. 

57.  The  acceptance  by  a  third  party  or  I 
mid  lie  man  of  a  delivery  order  granteii  by  a  I 
vendor  in  favor  of  a  vendee  for  good.^  to  le-i 
manufactured  by  a  third  party  or  middle  niarj,  f 
and  the  setting  apart  these  goods  as  subject  ic 
the  vendee's  orders  by  the  third  party  or  niidJIe 
man  as  they  are  manufactared,  is  a  ooiupleie  | 
deliverv,  even  thouifh  they  should  be  .... 
enterei  in  the  vendor's  name  in  the  books  of  Ihe  I 
third  party  or  middleman.  Broster  4  Eil\ 
et  al.,  10  L.C.J.  205,  Q,  B.  1866. 

58.  The  delivery  of  goods  sold  in  Eiiglanil 
to  a  shipping  agent  there  employed  by  tliel 
vendees,  carrying  "n  business  in  Montreal,  \>\ 
not  such  a  delivery  as  was  conteniplateil  by  the! 
Insolvent  Act  1864,  sec.  12,  and  such  gooil/mar  I 
be  legally  revendicated  by  the  unpaid  veiiiorf  | 
in  the  hands  of  the  Grand  Trunk  Railway  berf, 
although  more  than  fifteen  day  have  elapgfiil 
since  the  delivery  of  such  goods  to  the  shippinjl 
agent.  The  Bank  of  Toronto  v.  Hiiu/stoii  eiai,l 
&  Allan  et  al.,  12  L'.  C  J.  216,  S.  C.  "bSbS,  Ins,  f 
Actof  1875,  sec.  82;  1998  CC. 

59.  The  reception  here  of  goo<ls  |)urcbas((ij 
in  England,  by  their  bein"  placed  in  a  bonltJl 
warehouse,  or  an  entry  by  tlie  purchaser's  ci^toni 
house  broker  is  such  a  delivery  as  wouM  Jefoil 
the  vendor's  remedy  under  the  176tli  ai)'l  I'iiii  [ 
arts  of  the  Customs  of  Paris,  if  not  exercise!  j 
within  fifteen  days  from  such  delivery.    I!rim\ 


the  plainlitTs  at  the  same  time  agreetng  to  keep    et  al.  &  Hnwlmworthet  al-,  14  L.  C.  J.  114,  Q.  B. 


the  flour  in  their  store  (or  a  lew  days,  and  the 
defendant  paid  $25  down  as  earnest  money,  but 
afterwards  refused  to  take  away  the  flour  or  to 
account  therefor.  The  plaintiff  caused  the  flour 
to  be  sold  'or  account  of  thedefendar.t,  realizing 
a  loss  thereon  of  over  $100,  and  brought  action 
for  that  amount,  and  the  defendant  pleaded, 
among  other  things,  that  the  sale  was  not  per- 
fect af  't  was  made  by  sample,  and  the  flour  liad 
never  been  delivered— //eZ(^,  to  be  a  well-estab- 
lished principle  of  law,  that  actual  delivery  was 
necessary  to  give  full  eflfect  to  a  sale  of  flour. 
Boyer  et  al  v.  Prieur  et  ai,  7  L.  C.  J. 52  S.  C. 
1862;  1472  C.  C. 


1870  ;  1999  C.  C.  In.s.  Act,  1875,  sec.  X2. 

60.  Before  the  promulgation  of  the  Civil  Colfl 
the  seller  was  bound  to  transfer  the  tiling  ,«oH. 
Arinstriiiiif  v. it  Dufresnay  etal.^A  R.L.  3G6,S,C. 
1870;  1472  C.C. 

61.  Tender  of  the  thing  sold  must  bo  ina^iealj 
such  an  hour  on  the  last  day  as  will  sivc  \\\t\ 
buyer  time  to  weigh  and  examine  it.  FraiKktX 
V.  Gordon  et  al.,  14  L.C.J.  152,  Q.B.  18:0. 

X,  Effect  or. 

62.  Where  the  opposant  filed  an  ojp)9ii«n| 
to  the  sale  of  immoveables,  part  of  which  ««• 
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delivery  contemplated  by  the  hvol- 
1864  is  an  actual  and  final  delivery, 
uently  the  delivery  of  godls  to  tlie 
shipping  agent  in  England,  forlraDs- 
the  purchaser  in  Canada,   ami  the 
goods  in  bond  here  by  the  parcijasePii, 
»e  broker,  is  not  such  a  delivery  a*' 
the  vendor's  remedy  under  the  l'76ili 
,  of  the  Customs  of  Paris.     Iffiuii' 
lintt  &  Brown,  10  L.  C.  J.  197,  S.  C 
[!.  C,  Ins.  Act,  1875,  sec.  91 
;    one   person  sold   to    another  a 
growing  pine  timber,    to  be  I'ut  k 
'}  season,  the  terms  being  laui  .Jonn 
agreement  between  them,  anii  the 
sequently    sold    the   same   rii;lit  lo  I 
latter  well  knowing  of  the  previo!i« 
sing  on   the  vendor  that     itwas  iii- 
hat  he,   the  vendor,  had    a  |jerfft» 
the  timber  again,    and  action  be,, 
the  transferees  of  the  first  purchastr 
t,  in  a  sale  of  growing  tinihcr,  tlie 
on  which  the  vendor  can    make  at 
to  point  out  to  the   purchaser  tin 
cut.     Mussel  v.  Guertin  et  al.  10 1 
&  2   L.  C.  L  J.  42,  S.    C.  \m,;\ 

acceptance    by    a   third    party  or  I 

of  a  delivery  order  gratitei]   by  a  I 
favor  of  a  vendee  for  goods  to  le-| 
!d  by  a  third  party  or  middle  niaii, 
irig  apart  these  goods   as  subject  to  I 

orders  by  the  third  party  or  middle 
y  are  nianufactixred,  is  a  cotuplele  | 
ven    though   they   should  be  still 
he  vendor's  name  in  the  book.s  of  ilie  I 
or  middleman,     ffroster  A  Hilft 
D.J.  205,  Q,  B.  1866. 
elivery  of   goods  sold  in   EngMl 
tig    agent   there  employed  by  tlic 
•rying  f>n  business   m  Montreal,  iii 
elivery  as  was  conteniplate<i  bytke 
;t  1864,  sec.  12,  and  such  goo^limar  j 
?vendicated  by  the  unpaid   veiiJoi! 

of  the  Grand  Trunk  Railway  here,  | 
ore  than  fifteen  day   have   el 
i  very  of  .such  goods  to  the  aliippiufl 
Bank  of  Toronto  v.  Iliiujaton  dil,\ 
I.,  12L.  C  J.216,S.  C.'im,  Ins." 
sec.  82  ;  199S  CC. 
eception   here    of  goods  purchssiJl 
by  their  bein^  placed  in   a  [miidl 
r  an  entry  by  tlie  purchuserV  cn^lom 
r  is  such  a  delivery  a^^  woiiM  Jefisi 
remedy  under  the  17fith  and  I'lili 
jtistoma  of  Paris,    if  not  exircisfl 
I  days  from  such  deliverv.    Rnml 
K:swnrtheta/;\i  L.  C  J.I  14,  Q.  B. 
'.  C.  Ins.  Act,  1875,  see.  s2. 
the  promulgation  of  the  Civil  Colfj 
!  bound  to  transfer  the  tliinu  soil. 
it  Dufresnay  et  af.,3  R.L  366, S.C 
,C. 

of  the  thing  sobi  mu.at  be  ma^le  si 
ir  on  tlie  last'day   as  will  srive  tlitj 
)  weigh  and  examine  it.     FraMh«t\ 
a/.,14L,.C.J.  152,  Q.B.  18;^ 
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immoveables,  part  Of  which  wisil 
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,,..11  claiming  a  paper  machine  which  thev  hft/i 
lj,.«d  in  the  mi1l-5,zrf,  u.^t  the  legal  ^efft^ 
lo  the  contract  between  the  vendor  an7them!r 
l(  a»er  was  o  constitute  the  latter  tlie  holder  of 
lilie  moveable  precariously  and  as  ipn«n?J  i 
lud  not  to  deprive  the  v-endor  of  Mo  I  ''I''^' 
Lpertv  nntil^after  paJnSo  tliVp  icf  ^^i^j^^ 
|r»/on  Building  Society  v.  Rusifl  Vn^}^, 
\al,  7  L.  C.  k  .S74, 1.  C.  1867  ^'"^'^'""'^ 
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Snst'hif  a"pSicro?To  'S'"'^'  ''^i!-"  «'«^- 

drift  io\r!7Z?Z  th'.°'P"°"  P^enipioire  en 

,         ,  ,-, V"  -   ™  a.reement.l,^^r^^«^"'"-"^^^^^^ 

udpa.-sed  between  the  parties    amom,  ,?^i     i      "  "'*^  P''°P«' 

.a,«an  absolute  deed  of  saTe  of' the  nrn?%'"^'j    ",""  '«  letters  of  contirmaHnn '.Tr.'.""  "PP°*"- 

.other,   made  simul  taneonsl v  tCIf^;!'''^'.^".'^  I  fi'^-?'  -  O'^'^ullivunTZThy,  7   I     c!'u.T2f 


3.    W  here  a  dispute  arose  as  to  the  owners!,  in 
SMia«J^S:r^££^    IS^^to-^n^SZtK^ 

..4n  absolute  deed  TSTl'AZTA''^^''^^'.  I  ".on  to  letters  VflH^iil'L!!'"'^^."''.  °PPo^i- 


iDother,  made  simultaneously  with-it  wdnVT, 
kasaii  agreement  to  re-assii>n  o„J  .  '  „  '?'' 
Lerty  To  the  vendor,  o^'X^elrmatro'" 
|.a,„  condition  which  conditf^n  waT'o  M 
■IW-//«W,  that  the  deed  of  onlo  ^„  "fot  lui- 
.  II  force,  and  the  ptirchaser  Lsabsoir"'*^  '" 
fcd  proprietor  of'the  pro^y 'tmns ' ^"^0 
lim  in  virtue  thereof  Shaw  Jt  r/JL  I? 
,  C.R.  .340,  P.  C.  I860.  ■^^'^'  ^^ 

IW.   The  defendant   nurchaso.!    nr,  • 

r,n,„  .i,„  -,i„._.-*  '*'"?''.™    an  immove- 


S.  C.  1857. 

w£hi;'XpfeTa"t?LrsroT 

cannot  Het  up  ,„  answerln  .[     /'•"'  P'.'"*'  »'  «al& 


lie  from  the  plaintiff,"  a,^",^,.^",  """"'';  '"^'^'">^"'  of  purd.'e  mo  1?! ,?'"""  ^"'■^'^ 
iificationof  his  title  derosited  h,/  ^''^''.'ned  moveable  purcliased  by  Tin  tL^  !i '"'  i"*"  """ 
U.and  the  hypothec^rv  orJ,    Pu^-Ca^e    pleaded  that  the  sX  L    L  V'' ^'''''''''f 

UMvereant*riorC  heDfainffff^'''"'  '^''O^^h'ipulation  of  franc  et  ouL  I?  T.l'^'l  ^''''  ''"^ 
m  ^id  under  a  j^idement  n?  h?  f  ."'"•''gage,  standing  there  was  a  h v  i  h  "^  V?*'  """''•''- 
tele/ence  to  the  fatC,^who  there,  rif,'^?''™  l"  T''''='>  ^»'i"«d  hh^,  to  demand  hV'"-"  '""^P^^'y 
lion  against  the  defendant  on  *t  P^"   ^'T?^^    '^e  sale  or  to  retain  t h p  ..t,  .    ''^  ''escission  of 

i>y  reason  of  tL  hvnnth!„       d*^*'"''  ''"^'^'e 

billioutsavinahowX'jntPn^   w"'"""'  '"'«"  "'^  propertv-Mf  "  1/    '-^    hyjyjthecs 
le  merchant  refused  to  del,' vertl'l^^'r'"''    ^"fflcient    .securUv    a-ain«     M    ^V   »?*"* 

'■'— -     ^ifSHB^S'% 

e  plaintiff  w.th^h'e  shpXion' of°/)t;  'Z 
quitte,   whereas   it   anneared    tl,nt   . 
several  mortgage.s-/Mrtl  at   t       1?    "<""^ 
'I'e  purchase^.Tonev  ,  .    n'  ^.",  I,''!.  ""*^'"    ■'^"^i'* 


"■  Ev  Bloc,  see  bt  Measurement. 


*n,en,:bntg^;i;g,!:S",ttu^l'"^T'"^'"^'^''-'^"-->-^"^^  '"''"'' 

^;;.»n'ithe,^urcLe;'S,Kr.^S^^^  ve?,do;."L:",';l:,.:'l«^'.«««-.-er. 

fc&  contained  thirty'arpen  ^^^  , 

■k    L,  I      .'•  '','*'  «"c''  a  sale   was  of  « 

^^■'^^^rs.A'68riK.V'''""''^'^-^ 


removed  by  the    ve  , do      or  ,1  """■'«"«'"  '''''-' 
l>  price  of  sale  of  au    immoveable,  and  the 
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4a(t«*  pleaded  by  pefemptoW  exception  that,  at 
^he  time  of  sate,  one-eixth  of  the  property  sold 
fcelongeJ  to  the  minor  children  of  the  plaintitr 
hy  his  first  marriage,  and  he  had  reason  to 
fear  evictiou,  unless  sufficient  security  was  given 
by  the  plaintiff  against  such  hypothec  the  ex- 
ception was  maintained,  in  so  far  as  to  order 
suspension  of  judgment  for  the  amount  de- 
manded by  plaintifT,  until  such  security  should 
be  given,  with  costs  of  action  against  the  plain- 
tiff. Bcrnense  v.  Madon,  7  L.  C  J-  32,  S.  C. 
1862 ;  1508  &  15;i5  C.  C  ,         , 

75.  The  purchaser  of  a  lot  of  land,  upon 
being  sued  for  balance  of  the  pnce  of  sale,  allegpd 
and  proved  that  the  land  was  originally  uratiled 
bv  letters  patent  to  A  B  and  others,  and  was 
afterwards  sold  to  the  plalntitf  without  any 
warranty,  except  as  to  his  own  acts  and  dcfil-, 
bv  a  person  who  failed  to  show  any  connection 
oitiUe  between  himself  ami  the  patentees,  or 
any  persons  claiming  throudi  tliein— 5eW,  that 
the  purchaser,  on  being  sued,  was  not  eiititU-d  to 
obtain  from  the  plaintiff  the  security  provided 
I).-  23  Vic,  cap.  59,  sec.  18.  Iluxe  el  al  k 
Messier,  14  L.  (5.  R.  320,  S.  C.  1863. 

76.  And  in  another  action  for  the  price  of  sale 
—Held,  that  the  purchaser  of  an  immoveable, 
one  half  of  which  was  possessed  by  the  vendor 
eimply  a  litre  d'usu fruit,  may  refuse  payment  ol 
the  price  of  sale,  if'  he  be  threatenwl  with  evic 
tion,  and  that  without  being  obliged  to  accept  the 
sureties  offered  by  the  vendor.  Afongenn  & 
Leduc,  U  L.  C.  R  344,  Q.  B.  &  12  L.  C.  R.  94, 
S.  C. 1862. 

77.  Action  was  brought  by  the  vendor  to  re- 
cover the  price  of  the  immoveable  sold,  auiounl- 
ingto  $1,216.66,  setting  up  in  his  declaration 
ihat  two  mortgages,  amounting  to  $T66,  existed 
against  the  property,  and  offering  to  furnish 
good  and  sufficient  sureties  with  hypothec 
that  the  defendant  would  not  be  troubled  by 
reason  of  the.se  mortgaws.  The  defendant 
pleaded  the  existence  of  the  mortgages  and  ins 
right,  under  C.  S.  L.  C.  cap,  30,  to  retain  in  his 
hands  the  capital  sum  and  interest,  and  praying 
that  unless  security  were  given  to  the  plaintitl 
within  a  delay  to  be'  fixed  bv  the  court,  the  action 
would  be  dismissed  with  costs,  ami  the  detendaiit 
<leclared  to  be  entitled  to  retain  the  sum  sued  lor. 
The  plaintiff  with  his  answer  produced  discliur^es 
duly  registered  with  the  two  mortgages— //<■?'(  in 
the'Superior  Court,  and  conrtrmed  in  the  Court 
of  Review,  that  tlie  plaintiff  was  entitled  to 
judgment  on  the  amount  due,  with  co-^t-*  of  the 
'action  and   contestation  a^jainst  the  defendant. 

Titreait  v.    JSuucier,  15   L.  C.    R.  76,   S.  C.  i 
«.  C.  R.  1S63. 

78.  But  in  another  action  for  the  balance  of  H 
price  ol  .-ale  to  winch  the dd'endant  pleaded  that 
in  the  ileed  of  sale  the  plaintiff  declare.l  his 
«itle  to  the  land  to  tie  that  of  sole  heir  to  his 
father  deceaseil,  ami  set  up  at  the  same  time  a 
nale  to  him,  the  defendeiit,  by  the  plainlitl's 
jiiother,  alleging  that  as  sucli  vendor  she  al.so 
could  enforce  i«vinent  of  the  purchase  money, 
«tc.,  and  moreover  that  the  plaintiff  was  only 
one  of  two  children,  '>ne  of  whom  was  then  a 
minor,  but  who  would  he  proprietor  ;*"»•  iu^/jr/.s 
of  the  Ian  J,  on  the  sup|)Osition  that  it  had  not 
been  lett  to  the  widow  under  the  husband's  will, 
and  setting  up,  also,   that  there  was  due  to  the 

.jBcignior,  for  arrears  of  seigniorial  dues,  the  sum  of 


£2i  169.  5d.  for  wTiich  (he  Isirtd  w«8'  hypothe. 
cated,  and  prayed  that  the  pavmeftt  of  the  Hum 
demanded  may  be  delayed  until  the  deed  from  the 
widow,  registered  in  the  registry  office,  be  dispoj. 
ed  of,  and  until  security  be  given  that  the  defcii-. 
dant  would  not  be  troubled  by  her  or  the  other 
heirs,  or  by  the  seignior  for  arrears  of  .seignio- 
rial dues,  and  that  unless  such  security  t« 
given  witliin  a  delay  to  be  fixed  by  the  court,  thai 
the  action  be  dismi'ssed,  and  that  in  any  easellip 
plaintiff  be  condemned  in  costs— //«/'/,  that  a* 
the  defendant  had  made  no  proof  ol  their  WiiiJ 
any  other  heir,  and  as  the  arrears  of  sei;.'iiiori8! 
dues  had  accrued  since  the  deed  to  him  hy  ih* 
plaintiff's  mother  in  1842,  that  he  wonM  !«■  pre 
sumed  to  have  been  in  possession  sinre  that 
time,  and  to  be  liable  himself  to  thepavmeiitor 
such  dues.  Thompson  v.  Thompson,  15  L.C.R, 
80,  S.  C.  1863.  •  ,         ,  . 

79.  And  held,  also,  that  the  plain'iff  wis 
entitled  to  costs,  notwithstanding  that  he  wji 
ordered  to  give  security  against  an  allege'l  iWec; 
of  title  or  claim  by  a  previous    vemlor.     lb. 

80.  The  purchaser  of  immoveable  pr.jjifriy,  | 
bydee<l  priorto  the  statute  23  Vic.,  eaji.  5'.»,  nmy,  j 
if  lie  is  troubled  in   hi*  possession,  or  liavegoii 
reason  to  fear  trouble  or  eviction,  retain  the 
purchase  meney   until    the  vendor  lias  se<;urei 
him  ai^ainst  such  trouble,  in  the  same  inaniipra! 
if  the  purchase  was  made  subseiiuentiv  tu  suoli  | 
statute.    Merrill    v.  Halary,  8  L.    C.  J.  li 
S.  C.  1863;  1508  &  1535  C.  C. 

81.  Where  a  purchaser  of  real  estate  ac-L 
cepted  notice  of  a  transfer  of  part  of  the  jirh  k  I 
vente,  and  acknowledged  himself  boumi  towaril 
the  transferee  for  the  payment  of  the  sum  trans-l 
ferred— HeM,  confirming  the  judgment  of  the  I 
court  below,  that  he  was  nevertheless  enti'-leilloj 
security  when  sued  by  the  transferee,  againstal 
hypothec  existing  on  the  proprty  prior  to  the) 
sale.  Quentin  &  Butterfietd,  15  L.  C.  R.  433  k  \ 
I  L.  C.  L.  J.  34,  Q.  B.  1865. 

82.  And  held,  also,  that  such  security  imlJI 
be  ordered  for  the  whole  amount  of  thehvl 
pothec,  though  such  amount  greatly  exceelejl 
the  sum  sought  to  be  recovered  by  the  action,! 
but  that  the  defendant  would  be  coii'leiiiiieiliol 
pay  costs  up  to  thedateof  histemler,  wliidi  wall 
made  two  days  afteraction  brou;;lit,  amitliej 
plaintiff  con.iemned  to  pay  the  costs  iiioumll 
suhseqnent  to  thatdatc.  lb. 

83.  Whereto  an  action  brought   ii|Wiia«al(J 
by  an  auctioneer  of  certain   real  estate,  accorl-l 
ingto   a  memorandum  of  purchase  si-iiieil  bfl 
the  defendant,  and    prayin"  that  tlie  'leM, 
be  condemned  to  take  a  title   and  t.i  |i;iy  tlif  H 
-talment    to  become  due  at   the  pii-^'^in;.' ol  tiel 
,leed,  and  to  create  a  mortgag"   and  injure  tlie| 
property,  as  security  for  the  balanee  ol'theprici 
ofsale  within  atimetohe  fixed    bv   llie  courtj 
and  in  fault  thereof,  that    the  jiia-nuiit  ?hoii^ 
avail   as   a   title   under   the   coii.iitioiis  of  itei 
iiienioraniliim,  the  defendant  pleail.-l  iliut  lieliaJ 
iu-l  cause  to  tear  trouble  by  reiv.in  ,,!'ii*iiW1 
tutiou  created  bv  the  will  of  the  plaiiilill-'  ij"  '1 
in  favor  of  the  cliildren  of  the  plaintiHsiin.ltM 
the  sheriff's   title  invoked  by  llie  |ilanitill-,|"' 
obtained  on  a   deiuiy.-'Kme'it  made  by  ''"■";,'.■ 
cause  brought    bv    their  mother.  wi;low  ol  n 
testator,  was  not  valid,  but  was  obtaimM  'v tjJJ 
cert  to  get  rid  of  the  sub.stitution-/MM«J 
the  deleudant  had  just  cause  to  fearbeingiw" 
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.  for  wliich  (he  falrtd  was  hypothe 
rayed  that  tlie  j>avmertt  of  the  Hum 
ay  be  delayed  until  the  deed  from  the 
tered  in  the  registry  office,  be  dispoj. 
itil  security  be  given  that  the  defon-. 
not  be  troubled  by  her  or  the  other 
the  seignior  for  arrears  of  s^eignio- 
,nd  that  unless  such  security  U 
a  delay  to  be  fixed  by  the  court,' tha; 
'  (iiriiiii'sBed,  and  that  in  any  oasi'tl,? 
condemned  in  coala— //«/'/,  that  a^ 
It  had  made  no  proof  of  tlu'ir  Leiw 
ir,  and  as  tiie  arrears  of  seijrinoria! 
icrued  since  the  deed  to  iiini  l^y  ih,; 
other  in  1842,  that  he  would  W  pre 
,ave  been    in    possession   si:ieo  tki 

be  liable  himself  to  thepiivnicmof  | 

Thompson  v.  T/iompnon,  I'l  L.CR, 
6S, 

hell],   also,   that  the    plain'itf  was  | 
osls,   notwithstanding  tliiit  he  was 
ive  security  against  an  allege'l  (icfec: 
dim  by  a  previous   vendnr.     Ilj. 
[lurchaaer  of  in\inovealilo  pr^jperly, 
rto  the  statute  23  Vic,  cii]!.  5'J,  niiiy, 
bled  in  hi'  [wssession,  or  liiivegoil  I 
ear  trouble  or  eviction,  retain  the 
eney   until   the  vendor  liiis  sei^ureil  I 
such  trouble,  in  tliesanie  niaiinerajj 
ase  was  made  subsenuentlv  tosuoli  | 
errill    v.   Halary,  8  L.    C.  J.  3i' 
1508  &  1535  C.  C. 
ire  a  purchaser  of  real  estate  ac' 
e  of  a  transfer  of  part  of  llje  pm  J« I 
.cknowledged  himself  boiiinl  towaril 
ee  for  the  paymentof  thi'smn  trans- j 
d,  confirming  the  judgnientof  the! 
,  that  he  was  nevertheless  enti'led  to  j 
en  sued  by  the  transferee,  againslal 
listing  on  the   property  t)riortothe| 
tin  i Butterfidd,  15  L.  C.  K.  433  i  [ 
.  34,  Q.  B.  IHtiS. 
held,  also,  that  such  security  - 

for  the  whole  amount  of  the  hv-l 
ugh  such  amount  greatly  exceeJeJl 
ight  to  be  recovered  by  the  aotionj 
>  liefendant  would  be  cou'lemiieiiwl 
p  to  thedate  of  his  tender,  which  wall 
liiys  after  action  hrou.^ht,  andlhel 
nilemned  to  pay  the  co^ts  iuourreJI 
to  that  date.  lb.  , 

■e  to  an  action  brought  ii|wnajal(| 
oneer  of  certain  real  estate,  aceorl-j 
emoraniluui  of  purchase  si.:iie4  iill 
nt,  and  praving  that  the  ■leftii'laoll 
led  to  take  a"  title  and  to  piiy  the  inl 
,)  become  due  at  llie  pa-Mii!;  of  tiiil 
)  create  a  mortgage  and  iii-iire  lli«| 
1  security  for  the  Ijalanee  .it'thepricel 
in  a  time  to  be  fixed  by  the  i:oiirt| 
t  thereof,  that   the  jnd-meiit  ^liuiiM 

title  under  the  coii<iitioin  of  tlij 
ini,  the  defendiuit  pleaded  tliat  heli 
()  tear  troulile  bv  reason  .if  a  ^nhsij 
ed  bv  the  will  ot'  the  plaiiilill-'  lalj'1 
the  children  of  tlie  plainliti'-,anJthi| 
<  title  invoked  by  the  iihuiititi-.sui 
I  a  iitlai.i.iKiiie»l  iiiivie  by  'i"'"'''!i 
rht  bv  tiieir  mother,  widow  of  loj 
IS  not'valid,  but  was  olitiunedhvcoj 
rid  of  the  substitution— //«W,™] 
uit  had  just  cause  to  fearbciDgUr 
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™>by  reason  of  the  matters  set  up  in  the  ulea 

U  that  therefore,  and  inasmuch  as  the  defen 

tut  could  not  be  condemned  to  pay  withuut 

wity  against  such  trouble,  the  action   ,  u 

V'T^C   u''LTn   ,^SJ>^tosh  et  al 
Rrf:,16L.  t.  B.  .348,  S.  C.  ISCG. 

hi  Where  a  part v  sues  for  the  balance  of 
iMprice  of  land  sold,  and  the  defendant  pleads 
kihe  land  ,s  burdened  with  a  hvpotlic  ht 
|ciiJ  the  anionrit  claimed,  and  that  h'e  is  entitUI 

Meciirity  against  evietjon  or  trouble  on  accoun 
Jsach  li.n'othec,  and  also  that  he  ha,  notiHed 
liepldinliff  o  discharge  such   hypothec   l«/or! 

Itlion  hri.Mii  or  togne  him  good  and  sutfioient 

leunty-y/«W,  that  mere  j^rsonal  security  in 

IcIiciiH.  was   msuflicienf,  and  al-o  thaf-the 

M-Ui.MhedismisKed  purely  ,ind    si,„u)v 

In  And  /uM  al.so,  that  in  kucI.  case,  the 
lircha^cr  IS  not  hound  even  to  .Le  payment  of 
lleresi,  untd  .security  has   he.!'      von   Z»l    I 

I  tain.  III.  A- 12  L.'c.  J.  SI),  y:B  &  0  L  r 

,.S.  C.R.I  H(iG.  '  V    D.  <v  lUL.  I. 

l-b.  The  defendant  cannot,  under  art.  1535  of 
leCivil  t.Hie,  .dam.  security  .onal  to  the  value 
It'ie  iiroperly,  hut   «he.v  he  Iw.s  p.ud    part  of 

eprmnpal  ol  the  price   of  .<ale,    iu.  vjH   f"! 

b-Hl  to  retain   the  balance  and  such   M,tere<   i 
kre..,  as  ..hall  be  e.,uul   to  the  part  already 
|J,unie>splaiNtift  gives  security  for  the  entire 
>eol  ,sile,    but    without    intere.^t    thereon 
^fry.  Cumx   1  R.  L.  246,  S.  C.  1871. 
B-.  The  pi.rcha-er  of  an    immoveable,   bur- 
ial with    liypothecs    which   are   prescribed 
[not  plead  fearolMieing   trouldad  b^'  rea'o  ,' 
[IKI;  lo:ij  C.  C.  '^•''■io,  3.  L. 

Where    a   purchaser    fears   eviction     by 

(onofaiiiort.-ageonthe  properly  acn„ired 
i^lhcient  If  the  vendor  leaves  in  his  hand. 
Iijmmiit  e,,n i vaient  to  the  hypothec.     C/>„/,o/ 

'.  IViiere  a  purchaser  is   being  sued  for  the 

IM  ..aie,  and  he  alleges  fear  of  evic,,  or 
fe  under  art.  1,535  of  the  Cvil  Code  he 
. '10  .ol,y  dilatory  exception.      «',„■.«,.;,//,' 

..^11(1  where  a  petitory  action  has  heei, 
fciiia.'anwi  a  purchaser  more  than  ten  vear. 
NMothe  action  for  the  payment  of  the 
^  ml  he  has  not  complained  of  |,„,„„ 
I  Win  his  possession,  he  is  not  entitled  o 
^;"^  trunhle  Hndtopr,.iy,]uu.secnr,  ,: 
L.  '"■'"'•';  t'C-.ng  compelled  to  pay 'the 
^  the  imrehase  money.    lb  ■ 

•  Witre  ihe   |,ruperty  of  a   wife  has  been 

KiJr  :'''''•;''■"'"■'■ '''^   imrchasemor 
I     I    "    ""'''   l"'"P''''t.v  can  brin.r  ,ic-  ' 
ich.solnti.nofthe.ale^^^ 
I         e  ,,„rcl,ase  money,  on  a-co,,,,,    'J,! 

N"nr,,GR.  L.  105,  8.  C.  1874,  12-J2| 

n.ere  the  v„n.|or   l,ri,„rs  action   for  th,> 

::;;;' 7''i'i^"'iHuh'-is.,iii',ni,i 

l"""Mliedelendant,  sued  for  the  price! 


SALE. 


use 


agafn.sf  "hn'IJ,'?^^'^'  «  buyer  in  an  action 
"'oney,  leads  the  fear  ^nf''"'- °/  '''*'  P"'"^^^ 
in  his-'poLession   he  .nns^  1    '■    .°"  '"'  "'''"b'^ 

-e,,ti^n,andn:;tt"a'^i^;:rS;r''Sir 

-^^V;..«,    li    R.    L.    514,    lTl>S!"l^ 

XIII.    EviDKN-CE  OF. 

.^i.aser^of::^:f:;:;!:3;!!!i-;^^ 

tlie.eed  of  -aledelivp,,!)  '   ,        a  copy  of 

■•e.islrar,or,iti.;7  ■.°^r";S^,.^>>'?''e 
'lo.,  IS  not  evidence  of  ,«a  e  V,t  !V^'^.\f'^' 
"I;  3  L.  C.  R.  97,  S.  C.  m2.     ^  "'''*  *' 

XIV.  Fon  Taxes. 


h^<se.s>.,„e„t  roll,  ,.s  „„|]  am     vo^    'T^  '''« 

|c^i^d'^07:svisr"i^:iL: 
!.-e::;e;''i:.s:;''::,r't^T'7«°''f'''^° 

I'.v  him  at  a  nuniciDal  ^^ iJf"'^  pxrcTiased 
-iiich  wasstil,  11  rti^'^i^  '"-^-^  V-i 
latter  pleaded  iiosses^inn  ,  ,"*  "^"'^anf)  and  tlie 
irranieii  to  il.^  v  u  y  "  .17  ^  'o««tioM  ticket 
Compai.v,  sub-eonemK  fl  /  ^T''"'^''  ^anfJ 
-J  ''.at-tlie"co.?;;a  \:^  e'n'f  "n'?  '''''• 
for  upward-  of  ten  vear  „n  I  fi  \  Possession 
■l-.ec!„  the  h^  a     ir.hte  of'ifi  ""."^^"^rre 

'•eturn  of  the  secretary!  THsue'lmtt'axe's"'^  "'' 
due  was  a  to<'other  f,.'l-o  „„  '^^^^  "''""e 

-ale  was  con?ea   enti     n,ll       r^T'"'^  '^''J  ">« 

:'s^:''r':r  !  Hit  ;r?-s 

=^S;ir;'(-;:;K"~«=»"f 

l«sses>edi,,,t,laft,Vt    ei?,|.     '    '';^'''''"'''''''«- 

Und  ordering   th         ,    ^L   ^J  rhe'''*^    "'"""^'• 
'i«-'Hri,ijr  the  sale  nu  I  ui  I      id-//,7   ''"''•■^•'  -"^ 

i  'he  judgment  ot  the  Lim   M  ;rfu;  h     ''''''''e 
sioii-ofT   »<    I    p  ".,"*'""' inat  the  i)rovi- 

j      98.  U  here  an  immovealile  has    been  sold  l,u 

Uninnicpahty   for  taxe.-,  an  action   i."  Sm  ft 

I'V  the  owner  lo  »pt  .■i.'.idp  die  -ile  -m  i  i   '^  '"'" 

tjon.  It  is  not  necessary    t^.  Vrit'    1'  ^"ti;:; 

.    orporatioi,  of  ,1,,.  county,    if  Hie  i'l  gali.'e: 
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99.  And  in  euch  an  action  it  is  for  the  muni- 
cipaltT  to  eatablisB  tliat  all  the  formalities  re- 
quireu  by  law  have  been  observed,     lb. 

100.  And  that  the  demand  of  payment  re- 
quired by  par.  13ofpec-  59  of  the  Municipal  Act, 
in  order  to  enforce  payment  of  the  assefHinent, 
and  to  authorize  the  i.^ale,  either  of  moveable  or 
immoveable  properly,  has  been  made.     lb. 

101.  Where  tlie  purchaser  of  land  sold  by  a 
municipal  corporation  fur  taxes  has  been  pned 
en  garantie  by  another  to  whom  be  has  sold  it, 
on  account  of  bemg  troubled  in  his  poss-ession 
by  the  original  owner,  he  may  call  in  the  cor- 
poration from  whom  lie  purcha'^ed  a«  warran- 
tors, even  after  the  lap^e  of  two  years  from  the 
date  of  the  sale.  Wiirhle  et  al.  v.  The  Carpfira- 
tion  of  the  Township  of  Grantham,  6  R,  L.  547, 
Q.  B.'1874;  1014  c^  ,se^.  C.  C. 

XV.  Fraud  in. 

102.  The  proprietor  of  an  immoveable  granted 
a  mortgage  upon  it  in  the  name  of  Jean  Olivier 
Danis,  and  afterwards  by  the  name  of  Joseph 
Olivier  Danie,  he  sold  it  to  the  defendant,  and 
the  plaintiff  brought  action  en  declaration  of 
his  hypothec — //c/rf,  that  the  defendant,  having 
acted  entirely  in  good  faith,  and  in  ignorance  of 
the  fraud,  could  not  be  made  to  suffer  thereby, 
and  the  action  was  dismissed.  Lafleur  li-  Done- 
gaiii.l  L.C.J.  102,  Q.  B,  1849. 

XVI.  Fracdclent. 

103.  If  a  sale  of  moveables  is  made  by  a 
defendant  after  an  action  is  commenced  against 
him,  and  no  delivery  of  them  is  made  to  the  pur- 
chaser, it  is  evidence  of  fraud,  and  an  opposition 
c^n  de  disiraire  founded  on  such  sale  cannot 
be  maintained.  Le(;ueux  v- EveiHtt,  3  Rtv.  de 
Leg.  472,  K,  B.  181H. 

104.  The  plaintiff-'  having  obtained  jtidgment 
against  the  defendant,  and  seized  their  goods 
and  effects  in  virtue  thereof,  an  opposition  was 
filed  by  the  wife  of  one  the  delenitants,  claim- 
ing a  portion  of  the  things  seized  as  belonaing  to 
her  under  a  deed  of  sale  from  her  husband '.o  her 
prior  to  their  marriage,  and  also  by  virtue  of 
their  marriage  con  tract.  Theproof  beiugtha;  the 
defendant  in  question,  iiaving  ever  since  the  pre- 
tended sale  been  in  possesion  of  the  premises 
and  effects  so  transterrcd  to  his  wife,  and  that 
bis  wife  had  no  moneys  whatever  of  her  own  to 
pay  for  them,  and  that  she  had  never  carried  on 
the  business,  except  as  the  defendant's  wife, 
Bubsequently  to  their  marriage— //('/(/,  tliat  the 
deed  of  sale'to  her  must  be  con-'idercd  fraudnlent 
and  v<jid,  delivery  or  possession  bein^  only  pre- 
Bumptive  evidence  of  honesty,  but  where  there 
was  no  itelivery  there  was  strong  evidence  of 
fraud.  Bartmii-  et  al.  v.  Fairchild  d:  MiUigan, 
6  L.  C.  R.  113,  S.  C.  1856, 

105.  Where  a  vessel  was  seized  by  the  credi- 
tor after  itseale  by  thedebtor—//cW,  confirming 
the  judgment  of  the  court  below,  notwithstand- 
ing that  it  was  sold  subsequently  to  the  iiistitu. 
tion  of  an  action  agaim-t  the  debtor,  and  the  sale 
was  therefore  fraudulent,  that  it  could  riOt  be 
seize  1  or  placed  in  the  hands  of  the  purchaser, 
and  that  it  was  first  necessary  that  the  sale  should 
be  annulled  by  means  of  a  revocatory  aciion. 
ChailU  V.  Brunelle,  6  L.  C.  R.  489,  Q.  B.  185G. 


106.  Where  a  person  notoriously  insolvem 
transferred  to  his  brother-in-law  certain  lots  of 
land  in  virtue  of  a  pretended  deed  of  sale,  pas.^i 
between  them,  for  an  alleged  price  mu.ii  WU 
its  original  value,  but  which  it  was  notorious  tlif^ 
brother-in-law  was  totally  unable  to  p;iy,  and 
the  brother-in-law  subsequently  transt'crred  ^ 
the  insolvent's  wife,  she  having  no  mean*  ofLer 
own  to  purchase  such  property,  the  sale  was 
held  to  have  been  nuuie  in  frauif  of  tlie  creilitor* 
of  the  insolvent,  and  to  be  null  and  void.  /?«,. 
nier  v.  Bouchard  et  al.  7  L.  C.  J  21!".  S.C 
1863;  1034  &  1035  C.  C  &  Ins.  Act  l.s:j,sec. 
130  e/  .^eo. 

107.  Where  the  defendant  being  piirsueil  | 
his  creditors  made  over  his  house  and  InUobi* 
father,  nominally  for  JEIOO  cash  paiil,  biii,aii  Ik 
afterwards  slated  to  a  witness,  in  orii'r  In*? 
the  property  from  being  seized,  and  flie  pniperir 
was  seized  and  an  opposition  was  by  liiel  liytli? 
liither— //e/(7,  reversing  the  judginenl  uf  tie 
court  below,  on  the  contestation  of  theoppoHtion, 
that  the  sale  would  be  held  to  be  siiiiulHitdanl 
fraudulent  and  set  aside,  notwithste.ndin;!  proif 
of  the  payment  of  the  price  of  sale,  on  suffioieiii 
evidence  that  the  fatlier  had  no  peouniarF 
means.  McGrath  v.  O'Connor,  14  L.  U.  R.  3?3, 
Q.  B.  1864. 

1 08.  Where  the  defendant,  five  days  after  juiij. 
nient  was  obtained  against  him,  soMlii-  farm 
and  farm  stock  to  the  opfiosant,  who  lt■a^O(i  ;h( 
property  back  to  him  two  days  aficiwari*- 
Held,  confirming  the  judgment  of  the  lourtt*. 
low,  that  the  transaction  was  fraudnleiii,  i 
that  there  was  no  tradition  of  the  prooem, 
Desjardins  H  nx-  v.  Page  S:  Dxtmmdm, 
L.  C.L.  J.  115,  S.  C.  R.  1866. 

1C9  A  sale  of  moveables  bv  relations,  not 
followed  by  delivery  or  removal,  viii  iw  p 
sumed  to  be  fraudulent  with  respct  to  thirc 
parties,  who  are  creditors  of  the  vendor,  anJiili 
be  set  aside.  Davis  v.  Shaw  d:  Shaw,  2  R.I 
623,  S.  C.  R.  1870. 

XVII.  Gambling  Transactions. 

110.  Where  to  a  conservatory  attiichiiiento 
1000  barrels  of  flour  sold  to  the  dcfcii-liint  J 
the  plaintifTand  prayer  for  cotideniiianoii  w! 
payment  of  the  price  thereof,  the  defiihianipltl 
ded  that  the  sale  had  been  made  in  ilaiiiianfi| 
delivery  in  all  the  month  of  May  fnllowin^',! 
that  such  sale  was  a  gambling  trun«acliOD-j 
ijeld.  that  such  an  exception  was  wliullvaij 
founded  in  law,  and  dismissed  the  ploa.  Bm 
win  V.  Binmore  etui,  6  L.  C.  J.  ^97,  S.  C.B\ 


XVIII.  In  Fair  or  Market. 

111.  The  yard  of  a  hotel,  where  lior?es  Ji 
sold  by  auction, cannot  be  considered  a<  a  lairj 
market,  such  as  is  sjxiken  of  in  art.  14^9  ofu 
Civil  Coile.  Ginj  v.  Burthc,  4  H.  L.  5W,C.I 
1872. 

XX.  Interpretation  of  Deed  of. 

1 1 2,  Where  action  arose  on  a  deed  ofsalf  ^'f'j 
tain  lots  of  land,  the  consideration  lioingi>M''H 
sum  paid  down,  and  the  further  paymPntiol 
made  forever  thereafter  to  the  vendor  ufotie-lfijj 
part  of  all  net  profits  to  result,  afterdeductiour 


SALE. 

lere  a   person   notoriously   insolvem 
I  to  his  brother-in-law  certain  loUofl 
rtue  of  a  pretended  deed  of  sali',  pa**!  f 
leni,  for  an  alleged  price  niuoii  WU 
I  value,  but  which  it  wasnoturiniistlifj 
•law  was  totally  unable  to  pny,  i 
T-in-law   8ubHe(piently  translVrred  t,)  I 
?nt'.s  wife,  she  havinj;  no  moan-  ofLtr 
irchase  such  piupertv,  the  siilc  w^ 
ve  been  made  in  fraud  of  the  creiliiorjl 
Ivent.and  tobe  null  and  void,    ffij,.! 
incliaril  et  at.,  7  L.   C.  J.  21!»,  S.C 
4&  1035  C.  C.  &  Ins.  Act  !.^7.j,>«.| 

:iere  the  defendant  being  pnr.^ueii 
irs  made  over  his  house  and  Ini  iobi»| 
niinally  for  JEIOO  cash  paid,  liiii,a^  \A 
•1  stated  to  a  witness,  in  order  in  saif  j 
■ty  from  being  seized,  and  flic  pr"i)ertr| 
i  and  an  opposition  was  by  tilel  Iryiliel 
'eld,  reversing  the  judgment  nf  tLej 
w,  on  the  contestation  of  theopj)oMiigii,| 
ale  would  beheld  tobe  simiiliitiJad 
t  and  set  aside,  notwilhsto.ndiii;;  prufl 
ment  of  the  price  of  sale,  on  s\ifficitii| 
that  the  father  had  no  peciiniarTl 
'cGraih  v.  O'Connor,  14  L.  U.  R.  393,1 
t. 
here  the  defendant,  five  days  afierjuiifl 

obtained  against  him,  sold  hi- fam| 

stock  to  the  opposant,  who  Ita^pJ 
back  to  him  two  days  aficrwari'- 
ifirming  the  judgment  of  the  lonrlt^J 
,  the  transaction  was  traudnlcni, 
B  was  no  tradition  of  the  proDemj 
IS  fi  ux-  v.  Page  d-  Vniiiimliii,  I 
r.  IIJ,  S.  C.  R.  1806. 

sale  of  moveables  bv  reUitions,  nol 
by  delivery  or   removal,  vill  be  pre 

be  fraudulent  with  re^prt  to  IliirJ 
ho  are  creditors  of  the  vendor,  aiiJ»ill 
ide.    Davis  v.  Shaw  d-  Shiiw,l  Rl 

R.  1870. 

Gambling  Transactions. 

'here  to  a  conservatory  attiic!inienti< 
els  of  flour  sold  to  tl'ie  dclonhml  I 
tiff  and  prayer  for  condcnnmii'in  lo'hl 
of  the  price  thereof,  the  defiii'i;ii;lpltij 
Ihc  sale  had  been  made  in  .];uiiiiinf«| 
n  all  the  month  of  May  tVillowint'.s 

I  sale  was  a  gambling  IranJ^aciioD-j 
It   such  an  exception  was  wlit;llv«ij 

II  law,  and  dismissed  the  plea,  mm 
inmore  etal,  G  L.  C.  J.  297,  S.  C.1S(| 

.  Ix  Fair  or  Market. 

he  yard  of  a  hotel,  whcro  IicotpjiJ 
,nction,  can  not  be  considiTP.l  a<  a  lairf 
such  as  is  sjjoken  of  in  art.  UcOofll 
le.     Guij  V.  Baiific,  4  U.  L.  Mo,  C.l 


NTERPRETATION  OF  DeEH  OF. 

'here  action  aroseon  adee'l  ofsaleofiq 
Qf  land,  the  consideration  heingfiMn^ 

I  down,  and  the  further piiymfnitoB 
ever  thereafter  to  the  vendor  of  oiie;tMlP 

II  net  profits  to  result,  after  deductioof 
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\ms  and  charges,   from  all  mining  operations 
tftheplanitiff  should  carry  on  m   and  upon 
«  eaid  property    the  same  to  be  ascerta  r,e    °o 
.lie  3.Ht  of  Decem beryearly.  and  dulv  accounted 
or.iul  paid  over  within  the  six  nlonths     ex 
Jfcllo*ing— //eW,  confirm  ng  the  iud.m.Pnt  J.i 
Lrt  below,  that  such  perctntag""  tarp^°,'^t 
L,toniy  on  all  muung  operations  carriK  U 
|.,tp„roi.a8er  mdividualfy  and  alone,  but  o    afl 
imi,-  operatiops  carried    on   bv    h  mi  in  con 
hmum  with  others  or  in  >vhich-he  was  or  was 
.0 1*  interested,  and   that  an  account  reiXred^ 
.liowingonly  to  tne  plaintiff,  as  repre,.entin7the 
renJor,  one-tenth  of  the  profits  realize     b/e 
W™  an  personally  trom  the  mines,  without  re- 
pnl  to  tae  amount  realized  or  retained  by  'he 
ir.«ee  .r  person  actually  working   or  carryi,! 
Ion  the  mines,  was  contrary  to  the  meanino^nf'     f 
|cl.u,«e  referred  to,  and  U.al  a  new  account  en  ,. 

I  113.  Where  a  property  supposed  to  contain 
ItDioerals  was  sold  with  a  sti'pulation  that  th" 
lpurcl»i.er  was  to  cause  it  to*be  explored    but 

fcl^"  w7,h  T!,'"^  «"f''  exploration  beS 
Ifiied-;/  W,  that  the  purchaser  might  await     f 

Htofthe  exploration  of  the  adjoiningTt  it 
Itang  prov^Hl  by  scientific  testimony  tiat  he 
horkingofthe  latter  would  indicate  what  sue! 
Ww»Mo  be  anticipated  in  the  lot  sord  jj,! 
k«(«/.v..ly/«,,.,  1L.C.  L.J.68.  8.CR, 
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that  ^I'.i  ,.nVrty\;:r'woSn  or:tha?th  ''"'^'  ' 
for  which  it  was  sold  •  tha  1,m,.?„„  .'"e  price 
It  was  sold  was  in  1  mJ  p  i  ,  '""""«■'•  ">  which 
creditor  iT'ci'^,^";;'''''^'''',,*"'!  that  the 

thereby  sutler  .sfriou  C'^n  f  in^^  '-  ''T'^'P 
a.'j;^d-tioni.annul,e^;l::i^^-'-;he 

'^viri/itSre'rnd  "ar  ?r5-"  «^« 

reversing  the  Jul,  men  to?  ,1."/  ^^'"^~/^<^l<i. 
thatalthoughthe  adverH-o  '''^^ourt  below, 
and  sale  dil  not  eive  the  ^'f"'  "^  "'^  '^'^^^^ 
I'e  sold,  that  thefe  wa  no  T'"''^  °J  '''«  ''*''d  ^o 
«itio., which  wasacrrdiZlf  ?"'^-  ^'".  ""  °PP«- 


I  i'XI  Judicial. 

m.  Action  to  Set  Aside.~Tbe  sheriff  n,„«t 
,ma„eapar^v  to  an  action  toseta  idfa    ae 

115.  A(IJudication.~When    it  »  o^i„    , 
»rt.v,  taken  in  execution  by  "he  sberift  H     ^'T 

■lf.a26.i.,H...r.Vw,'[ii:«i;fj'; 

bnJmg  the  nullitv  of  L^     j-  H-    P?'^'^  ''6" 
h  iransf  ree  0  Iv  ,^f      '''  a^Jud'cation  was 

l^  i'"«''^W  #  Salvos,  5  R.  L.  To3,  S  C 
lj:iicaiion.    f^^^^"^^  ""'li'n  a  year  after  the 


imp,.baI?on  ag^il^t^rS^e^    ..,  >     . 

the  sheriff  ofthi  district  of  Ro     I  "'^'^ '"^'^e   by 

property  therein  situated  I^h"'"""'""^  "^  "  ■•««' 

Cameron,  whogaVc  "idenl  ?'5'°''''''  ""'t  o«e 

bid  imnielliatelfafLr  the  dL'^'''^^  r^'"^''  '-aJ 

was  refused,  and    he  nro-^r?"'^""''  ^M'  his  bid 

the  .lefendant-//eW    fX.^  "'*'.  ^^^u^ged  to 

of  the  court  below   thart^,e  J T  "'^/"'^gmeat 

that  there  should  have  beenln '.%""*'  "i  •  '  ''"^ 
t'on  of  the  closeof  the  sale      4-'^°^,'"»'  ">"><'«• 

Q.  B.  1867  ;  684  C  C  P  ^-  ^'  *  ^  C   L.  J.  120 

just?ie  S'Z'^i^f'.lJ.f'Jy  authority  of 
renew  the  declaration  nf  -'"^  ■  *  bidder  to 
bid.    Mo>llln   y    Z  i   P     °""?'''  ^'  <"»«'• 

lco?i,f;[::;,'^?ib^Sa4^f''^^"r* 

bidder.     lb.  'leciaration    made    by  a 

he  refrains  from  biddfn i,  is  an  IHe^.l  Kr"'^'  ''" 
and  the  sum  promised  canm  '^^^^  o^bgation, 
ji'diciul  procei.  p;^l?/"  '''^^^'■'^''^overed  by 
251,  S.  C   1872  ""'  *'•  ^''"'"'•«'  Iti  L.C./ 

of  !.nmo^:ablfproretr,lVhr'';  ^"^^  -'« 
panied  by  the  reXrar'si,!/  ''.'''"■■" '''«co''»- 
of  costs  therefor  and  r I, „'''''''  a"*^  "'e  bill 
the  char;rs7<S\S  ,  a^eE t^r^'^^-S 
the  sherdf  ordering  Urn  .  "^"'^  against 

charges  tlxed-^S  ?Lt  1'*^^''''';/°  ^ave  fcl-e 
ceed«l  agaiiS  i/tn^.  , i"  ^1"°'  '=  ^'''- 
natureofsuohcharxrpa^    w        """^  excessive 


■    :  f 
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Elliott  V.  St.   Julien  es  qual  &  St,  Julien,  18 
L.  O.J.  11,8.  C,  1874j689C.  C.  P. 

128.  Effect  of.— A  wale  by  decree  does  i  ot 
affect  the  property  of  a  third  perpon  who  hus 
been  publicly  in  poBsepsioti.ami  remained  in  pos- 
tieftsion  of  each  property  from  tlie  time  of  tlie 
seizure  until  the  adjudication.  Wll.ionv,  Cald- 
well, 3  Rev.  de  Leg.  476,  K.  B.  181 H. 

129.  A  judicial  sale  of  a  property  has  not  the 
effect  of  extinf:ui.-bin}r  tlie  ."eigniorial  rights  on 
the  property  ""M.  Monk  v.  Morris,  3  L.  C.  R. 
3,  S.  C.  1862|71(>('.  C.  P. 

1.30.  Imiiiuveubies  sold  by  judicial  pale  are 
freed  from  all  incumbranceK  with  which  thfy 
were  theretufore  cliarged,  except  such  as  are 
clearly  exiircsned  in  the  wherifl's  advertifenient, 
and  that  in  the  cane  submitted  the  property  sold 
having  been  twice  leased  for  a  term  of  years 
subject  to  an  emphyteutic  rent  under  such  fea'-e, 
and  the  first  leai-e  only  having  been  averted  to 
in  the  notice  of  sale,  the  property  sold  was 
released  Irom  the  charges  atfecling  it  under  the 
second  lease.  Tttu  v.  Ohinic,  14  L.  C.  R.  147, 
a,  C.  1858i709&710C.  C.  P. 

131.  The  plainiitt'waa  the  purchaser  at  judi- 
cial sale  of  three  lots  of  land  in  the  city  of  Jlont- 
real  belonging  to  a  succession,  the  property  at 
the  time  ot  the  sale  being  in  possession  of  a  third 
party,  who  refused  to  deliver.  On  petitory 
action  brought — Meld,  in  appeal,  reversing  the 
judgment  ot  the  court  below,  that  a  judicial 
sale  operates  a  real  tradition,  and  that  the  pur- 
chaser is  duly  seized  of  and  may  transmit  pos- 
•ession  of  the  property  so  sold,  and  for  this 
parpuKe  if  the  properly  be  undivided  may  ob- 
tain a  licitation,  and  that  in  the  case  submitted 
the  defendant  could  therefore  oppose  no  legal 
title  to  the  action.  Loranyer  Jc  Boiidreau,  9 
L.  C.  R.  386,  Q.  B.  1859. 

132.  In  a  petitory  action  in  which  the  plain- 
tiff sought  to  gain  possession  of  an  immoveable 
—Held,  confirming  the  judgment  of  the  court 
below,  tliut  the  judicial  ."ale  of  a  immoveable 
extinguishes  all  right  of  property,  except  when 
the  proprietor  is  in  possession  at  the  time  of 
adjudication  of  an  immoveable  f-eized  ^)ro  iion 
domino.  Fation  v.  Morin,  16  L.  C.  R.  267, 
Q.  B.  1865. 

133.  And  ^eW,  also,  that  in  order  to  preserve 
bis  rights,  the  proprietor,  if  not  in  [wssession  at 
the  time  of  such  sale,  must  oppose  it  in  the 
ordinary  manner,  or  otherwise  the  properly  is, 
by  the  effect  of  the  sale,  purged  of  all  his  rights 
thereto,    lb. 

134.  Error.t  in.— A  purchaser  at  a  sheriflfs 
sale  of  real  estate,  sold  uniier  the  provisions  of 
the  Code  of  Procedure,  cannot  legally  claim  to 
be  refunded,  by  way  of  collocation  on  the  pro- 
ceeds ot  the  sale,  a  portion  of  the  price  paid,  on 
the  ground  that  the  property  proved  to  be  of 
considerably  less  extent  than  advertised,  incon- 
sequence ol  an  adjoining  lot  having  been  erron- 
eously included  in  the  description, and  that  under 
any  circumstances  the  knowledge  by  iliepur- 
chaser,at  the  time  he  bid,  that  the  adjoining  pro- 
perty did  not  belong  to  the  del'endaiit,  and  was 
included  in  the  description  by  error,  would  be  a 
complete  bar  to  such  claim,  Melan^on  A-  Haviil- 
ion,  16  L.  C.  J.  57,  y.  B.  1872  ;  70e  0.  C.  P. 

135.  tolle  Euchirc. — No  motion  for  an  onler 
tosell  real  property  at  iheyV)//e  enchire  of  the 
adjudicataire  can  0egranted,unle8a  noticethere- 
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j  of  has  been  given  to  the  adiudicataire. 

Young  et  al.  Jc  divers,  P.  R.  22,  K.  B.  IxiOiSiil 
!C.  C.  P.  ' 

I  136.  After  afolle  enchire  has  boen  oniemll 
'  against  a  purchaser,  he  iimy  stay  and  aiiniil'l 
'  the  proceedings  by  paying  the  purcliiis,'  uiunev 

and  the  costs  incurred  on   such  folic  iiichtirX 

Langeviit  v.  Garoii  &.    Garon,  2   L.  (\  R   115" I 
|8.  C.  1851 ;  694  C.  C.  p. 
I      138.  A   rule  for  folle  enchire  will  ndt  \A 

ordered  pending  the  prcceedingson  an  iiiierven-L 

fioii  by  a  tliird  party   to  have  the  adju  inatM,| 
'  declared  null  and  void,  nor  will   a  rn  c  hrcw;. 
',  straivie par  corps  against  the  adjiidiciitnire  liel 
:  ordered   to    issue    pending    such    prin'cciimji, 

Hsath  et  al.  v.  Monughan  &  C/iarltnn,  1  LCR  I 

241,  S.  C.  1851. 
i      139.  A  ruletbr^o//c  «HcAirecannot  licorderpjl 
!  on  terms  or  conditions  different  from  lbo(.eoi| 

the  original   sale  and   adjudication.    Eimnski 

Nichols  et  al,  1  L.  C.  R.   151,  Q.  B.  bs.i. 
'      139.  An  opposing  creditor  can   ni(i\o  fort 

folle  enchire  against  a  purchaser  who  hml  (aiif,)! 
j  to  pay  his  purcha;-e  money.  Guenettcv.  hlm-l 
'  chelte  &  Roy  et  al,  &  Boutin,2L.  C.  K.  til,  S.cl 
'.  1851  ;  691  C  C.  p. 

I  140.  A  rule  (ot  folle  enchire  againi<t  an  ajju-l 
1  dicataire,  describeil  in  the  sheriff's  rehnn  a.<r^| 
!  sideut  in  Lower  Canada,  may  be  decliiiei]  ati«^| 

lute,  on  the  simple  return  of  the  bailill  tliallifL 
j  has  no  domicile  in  Lower  Canada,  and  caiinotl 
j  be  tbund  in  the  district  of  Montreal.  CwutI 
:  Clurkson  &  McLean,  1  L.  C.  J.  193,  .S  C  IHJI.P 
I  141.  Where  a  rule  ior folle  enchire  was  takml 
j  against  the  adjudicatairt'  of  a  prii]).rly  .-old  brf 
j  the  sheriff,  and  it  was  proved  that  the  imrclWrL 
I  had  paid  into  the  hands  of  the  .-hirili',  bvl 
;  authority  of  the  court,  the  full  iiii.ouiit  oliiieT 
i  purchase  money,  leaving   nothing  liui  a  clainil 

for  interest  on  thejiarl  of  the  plaintitl',  tlie  ml^ 
I  was  di.'-chargcd.  Iiall  v.  Vouylii.s.i  A:  MiDim 
I  et  al ,  2  L.  C.  J.  276,  S.  C.  1858  ;  (IW  C.  C  P.] 

142.  Where  a  rule  iov  contrainte  ;/«)■  co™ 
was  applied  for  again.=t  the  adjiidica,iuieol'apro.| 

;  perty  which  had  been  .■^ubsemu'iitly  s.)ld  attkef 
folk  enchire  of  the  dffendant— '//<;'/,  ilial  1 
;  ride  could  not  be  granted  against  ihc  adjiiiliciJ 
I  taire  lor  the  costs  but  only  for  tiie  ilitliTciiceol 
;  price.  The  Trvst  and  Loan  Cdvipoiiy  »/  (j)y«i 
I  Canada  v.  Doyle  el  al  &  Stanley,  0  J.,.0..I.3(ljJ 
S.  C.  1859;695C.  C.  P. 

143.  Uii  a  motion  for  a./o//c  vvciiire,im\\A 
ground  of  neglect  to  pay  the  purcliii-e  iiioiiej--l 
Held,  that  such  a  motion  must  <'uiitaiiia  defJ 
cription  of  the  property  to  be  re--old.  .Vi/e  'I 
Potter  &  Brown  it  Anderson,  5  L.  C.  J.  *" 
S.  C.  1860. 

144.  And   where,   before  such   rule:.*  niaJJ 
absolute,    the    purclia.-er    offers   to  pay  -uilf 
purchase  money— Held,  that  the  court  coiiU,  1 
Its  discretion,  permit  him  todosu.    lli.,it  SSI 
C.  C.  P. 

145.  A  Tn]e  Jii.si  for  folle  enchnc  nuM  conj 
tain  a  description  of  the  land  ."onijhi  to  bosOnT 
at  fhlle  enchere,  Dirkin.'^on  &.  Boiirke  &  Bhm 
chard,  4  L.  C.  J.  1 1 9,  .S.  C.  1.^6(1 ;  7s7  C.  C  P f 

146.  On  a  motion  fur  a  rule  of  J'ullf  iiirltir^ 
against  a  married  woman,  sepiiriiti'  as  to  pro 
{leriy — Held,  that  the  iiiuliun  111  uh  lit  itjOCKiS 
unless  servicewere  madou|Kin  her  liu^biiwlr 
wellas  upon  herself.  Vloufier  v.  Clo\thc\ 
Ithiuume  &  Dion,  10  L.  0.  R.  457,  S.  C,  ISM] 


SALE. 

given  tothe  adiiidicatairi'.  Ilaknk\ 
I.  Jc  divers,  P.  K.  22,  K.  B.  Isio ;  63^| 

er  &  folic  ench&re  lias  liocn  i)r,iefh|| 
urclianer,  lie  muy  stay  iiinl  ,ii,iin)<| 
ingp  by  payiug  the  piintli.is,.  nmt\;\ 
ets  incurred  on  such  faUr  mcliirtl 
'.  Garon  ii    Garon,2   h.V.\{   \k\ 

694C.  C.  P.  "'' 

ule  for  fuUe  enchire  will  imt  \A 
<iing  tiie  prcceedingson  un  njiervea. 
lird  parly  to  liave  tlio  ii'ljii  i;eaiini)| 
II  and  void,  nor  svill  a  nii'  hrcM. 
r  corps  against  tlie  ndjuilicutaire  \A 

issue    pending    sucli    piHu'cniinjf.l 
L  V.  Monaghan  &  C/iarltnn,  1  L.CR 
851. 

lie  t'orybZ/c  encli ire cannoi  l.c  inierpjl 
■  conditions  different  fi'om  lllo^elj|^ 
.]  sale  and  adjudication.  Enmikt 
!il,\  L.  C.  li.  IfiUQ.  B.1K„ 
opposing  creditor  can  nio\efciri| 
•e  against  a  purchaser  who  limllailhil 
jurclia;-e  money.  Guenetk  v,  him-V 
m  et  al,  &  Boutin,2  L.  C.  K.  Gl,  ,S,c| 
J.  C.  P. 

iile  for  folle  enchire  against  an  ndjii-l 
escriljed  in  the  sherift''8  iciinn  a<re.l 
3wer  Cai^ada,  may  be  declmcil  abe«-| 
^eimple  return  of  the  liailil)  tliatliif 
licile  in  Lower  Canada,  nnj  aunoll 

the  district  ot  Montreal.  Qvy  i\ 
;  McLean,  1  L.  C.  J.  19:i,  S  C.  \4l\ 
?re  a  rule  \or folle  enchire.  wu.s  lakciil 
adjudicatair^'  of  u  projuily  .-old  bvf 
and  it  was  proved  liial  tlie  imruhwrl 
into  the  hands  of  llic  .-hcriff,  bvl 
fthe  court,  the  full  aii.oimtoillier 
loney,  leaving  nothing  hut  a  clainii 
on  thejiart  of  the  plaint  ill,  the  roieT 
pged.  Ilall  V.  DoHylaxK  iV  Mrlhu 
C.J.  276,  S.  C.  1858  i  C'J-t  C.  C'P.) 
ere  a  rule  for  contrainir  jiar  mm 
[  for  again.'t  the  adjiidicaiiuie(irapr».| 
1  had  been  .suUsequcntly  .«olii  ailke| 
re  of  the  defendant— 7/r///,  ihat  i 
not  be  granted  against  the  ii'ljii>iiciJ 
?  costs  but  only  tor  the  ililK'ii'Mceil 
;  Trtist  and  Loan  Cimjxun/  nfUppii 
Doyle  tt  al  &  .Stanlry,  o  L.C.J.  'iHiM 
695  C.  C.  P. 
amotion  tor  a  folle  cucac/v,  ontli| 
leglect  to  pay  the  purciia-c  niouei- 
sucli  a  motion  nmsl  contain  a  aef| 
the  property  to  be  re— old.  .Vw  v| 
>'roicn  &  Anderson,  5  L.  C.  J,  1 

where,    before  such   rule  is 
he    purcha,-er    offers   to  pay  mH 
\onfy—Held,  that  the  court  coiilJ,^  i 
n,  permit  him  to  do  .-o.    Id.,  k  liW 

lie  7»",5t  for  folic  enchire  niii>t  eoia 
'iptio-i  of  the  laud  .soin;iit  to  liCfOif 
'lire,     l)i(kin.''oii  &.  B(iiirki'&  BkM 
C.J.  119,  S.  C.  l!-(i(l!7.-^7C.  C.P.r 
!i  motion  for  a  rule  of  Jnllf  atUif 
larried    woman,  separate  a.^  lo  j 
(/,  that  the   motion  mu-t  be  ifjtci 
icewere  made  upon  her  ll\l^l>lll»i• 
n    herself.     Cloutier  v.  Cloulifri 
;Z>!o»,  10  L.G.  £4.457,  S.C,1«| 
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147.  And  held,  tbat  a  person  would  not  be 
.llo^ed  to  make  such  ^.otion  until  alter  a 
■^Monable  delay  of  b  few  days  had  been  allowed 
lom*le  motion,  alter  which  delay  ,Dy  paXs 
in  the  ca.se  may  make  it.     II-  parties 

148.  Where  a  rule  for  folle  enchire  was  ma.le 
•gainst  a  woman  separate  as  to  properly    ami 
B«eof  such  motion  was  not  given  to     fehus 
!>«iiJ  it  was  dismis.sed  with    cnsfH      r^  i  " 
M-iire,  12  L.  C.  R.  33,  Q  B  m\  "  ''' 

m.  Where  a  person  obtained   a  rule  for  con. 
Imute  par    corps  agmnH    a    married  wonmn 
^eparae  as    o  property,  as  an  adjudicaraiJe  ,  f 
pyrtysokiat   her  folle  e,wh^e-IIelTZ  be 
n»l  no  notice  having  been  given  to  the  I  u.sband 

bl.Asale   hfoile  enchire  v,U]  be  ordered 
Milie  instance  of  the  plaintiff  against  the  ad 
judgment  of  a  steamer,  duly  registered  accord- 
Mtolaw,who  hasnot  paid   tEe  price  of  t^^ 
jijmlication.     Lavoie  v.  Plant  A  Blouin    19  i 
C.R.207,S.  C.  1862.  J^iomn,  12  L. 

151.  A  rule  for  Mle  enchire  obtained  against 

rcrn^'je^vTu'L^n^ 'tllePr;'^^"^ 

H  and  valid,  and  will  brdecfa  ed  "afel  It^ 
•len  though  n  the  nroceedin^  r,n  o  J^  r  ^' 
^^pUe  enchire,  ZZt!nT.?.tZ'l 
MWKw,  nor  any  mention  made  of  him,  for  t  e 

IfVrf,  7"!;'°/"="'g  his  wife.  7„;;;  7^^ 

/o  ^'^n    *  ^^""'^  Company  of  Upper  Can. 
k9,  L  C.  d   300,  Q.B.  T864,  176  C\^     ^"" 

152.  But  where  a  rule  for  folle  enchire  oh 
Nioed  against  a  married  won.an.  ha^  not  hepn 
kedu^ion  the  husband,  all  the  p?oceeZ«s  0,1 
t^  application  w.ll  be  set  aside  as  null  and  fo^d 

.'iTf  cftS  sl'""''^  "^""'"'  notwilhsmnd-' 
«  !,  .    i'"'  '"  ^fpa'-ate  as  to  property 

ksno  ocase  to  be  v«,«.  L  puissance^^Zli. 
lit.,4«L.  t.  J.  29(t  12  L.   C.  R,   421,   Q.  B. 
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-t.wf^^^'-'^.-;.j'-ie-;^of,^ 

S  C   1852    ^^'''-   '-''""'«  *'«^  2  L.  C.^R.  st 
''-veal,k's^l?f, '?■',, '°  '''  ";.iJeasaleofim- 

a.Miouncen,;  t"     Z    not"  h"^^"'"''.  "'^'    '^^ 

i^;j;^ors,\j';^;l,^i:utLi^^L^fiSr 
^as'..i„:',:r:;':r',rf''''^'"^'^'"S 

HWliientIv  sol     I  V  ,1     ''1  V'^T'^y  ^vus  sub- 


be  sol( 


w.. 

153.  It  is  not  necessary  that    the  service  of 

'»•  It  i.s  not  competent  for  a  parly  collocate  I 
H^aju.lgn.ent  of  distribution,  by  reason  o 

^^     Sitr.i'    "'°^'«'J«^  creJi,or"in"the 
.  ar.,cei  ificate  nturned    into  court  with  n. 

ter''""'.'''''  ^^*'°  •'«  "ototlerwisea 
f".totl,eca,.e,  to  move   for  a  rule  for /;.//^ 

ftl?"i".?"   <^dmdicatmre,    Lanthiiy^ 
;j<'^j*»rf«,8j:.  C.J.  221,8^18^^^^ 

ihv»f  "T'f"  "'''•^'  '*'=<='^Pt  an  obligation  sisn- 
'^  an  adji,dic„,aire  and  his  surefies  for  ft 

Cad'"'  "'"^  afterwards  sue^the  pur! 
M"tl>f  ground  of  irregularities,  etc.-//l;' 


sale,  the  plamtitt,  addressing 

161  And  held  that  where  the  defendant  knew 

162  A„//,^,«,,  ,„._A  deed  of  sale  by  author- 

J^U  V.    irj,fc,  2  R,v.  J-e  l4  .172.  Kr  B. 


( 
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after  tlie  <lol!iy»    inscribed    by    Iftw.    Boyer  v. 
SlowH  el  III.,  2  L.C.R.  5;!,  S.C.  WSl. 

1G4.  Wliere  a  judicial  sale  of  moveables  had 
been  hin!,  ami  it  was  pruve.l  tliat  it  was  brought 
iibout  by  collusion  and  framl,  and  fur  the  [lur- 
imne  of  defrauding  plaintilfof  Ins  rights  therein 
—Hihl,  reversing  the  judgment  of  the  court 
lelinv,  and  such  sale  was  consequently  null  and 
void,  and  the  defendanlH  were  condemned  to 
return  the  goods  and  effects  so  sold  to  the 
rilaiiitilf  with  costs.  Ouimel  et  aU,  &  SMcal 
•I  ,//.,  4  L.  C.  J.  133  &  3  L.  C.  J.  35,  Q.  B. 

165.  A  sale  of  immoveable  property  by  a 
eheritr  in  a  district  other  than  that  in  which  the 
Drouertvis  situated  is  null. /"/uV///)*  &  Sanbom 
fe  L.  CM.  252  &  12  L.  C.  R.  408,Q.  B.  1862. 

166.  A  demand  will  lie  in  nullity  of  a  judicial 
sale  made  super  nou  dvmiito,  either  against  the 
first  purchaser  or  against  the  other  parties  to 
•he  adjudication.  Tessier  v.  Biemonetti,\) 
L.  C.  J.  67,  S.  C.  &  16  L.  C.  R.  152  &  1  L. 
C.  L.  J.  68,  S.C.  R.  1865. 

167.  Where  a  purchaser  of  immoveable  pro- 
perty at  sheritt-s  sale  some  time  afterwards  pre- 
sented a  petition,  praying  for  the  nullity  of  the 
adjudication,  alleging  that  he  was  under  a 
mistake  when  he  made  the  purchase  ;  that  he 
was  under  the  impression  that  he  was  purchas- 
ing lots  Nos.  2  and  3,  whereas  that  he  had  since 
discovered  that  he  had  only  purchased  lot  No. 
3,  which  he  alleged  was  worthless— //«?</,  that 
ihe  mistake  of  the  purchaser  did  not  justify 
him  in  demanding  the  nullity  of  tlie  sale. 
Gagni  V;  Cauchon  &  Lanymuir,  17  L.  t.  K. 
447,  S.  C.  1866.  .     , 

168.  In  consequence  of  a  clerical  error  com- 
mitted in  a  seizure  of  immoveables  made  by 
(he  shprifT,  a  petition  in  nullity  of  the  adjudica- 
tion, presented  on  behalf  of  the  saisi,  was  main- 
tained with  costs  against  the  sheritl'.  Beaudry 
V.  JiaymomI,  14  L.  C.  J.  112,  S.  C.  1869. 

ii'fi    Where   a  certain  immoveable  property 


169;" 


■which  had  been  fold  bv  the  Rheriff,  and  wa^ 
fiome  time  afterwards,  about  to  be  put  up  again 
at  judicial  .sale,  and  the  defendant  in  the  first 
case  by  opposition  afiii  de  dUlraire  opposed 
the  sale,  on  the  ground  of  nullities  in  the  first 
adjudication,  and  the  plaintifT  contested-- //>'(((, 
<;onfirming  the  judgment  of  the  court  be  ow, 
that  the  second  sale  could  not  be  opoosed  by 
means  of  nullities  in  the  first,  except  where  the 
first  sale  had  been  regularly  annulled,  and  that 
only  within  a  year  from  such  first  sale.  Arm- 
strona  V.  Barrette  &  Crebassa  &  Armstrong,  2 
R.  L    98,  S.  C.  R.  1870  ;  714  et  seq.  CC.P. 

170.  An  agreement  made  by  a  purchaser  at  a 
judicial  sale  to  pay  a  creditor  the  amount  of  his 
€laim,on  condition  that  he  do  not  bid,  is  not 
euch  a  fraud  as  will  give  rise  ,to  the  nullity  of 
the  adjudication.  Birard  v.  Barret  et  ux. 
A  Lambert  &  Salvas,  5  E.  L.  703,  S.  C.  1874  ; 

714  CC.P.  ^  a.,      •  ...      <• 

171.  Of  Emphyteutic  Lease— ^he  rights  of  a 
lessor  of  an  empiiyteutic  lease  may  be  seized  and 
sold  bv  the  creditors  of  the  lessor,  but  in 
euch  a" case  the  lease  itself  is  not  affected  there- 
by nor  the  rights  of  the  lessee,  the  only  change 
resulting  therefrom  being  that  of  the  creditors 
of  the  lease.  Pricourst  v.  Vidal,  1  R.  L.  42,  b. 
C.  1868j569&571C.C. 

172.  Of  immoveables.— The  lessee  of  a  pro- 


perty seized  and  advertised  for  sale  ly  ii,j 
sheriflf  cannot  by  opposition  claim  that  the  pro- 
perty should  be  sold  subject  to  the  un>xpirM 
term  of  his  lease.  Bnyle  et  ah  v.  Chinic  k  Pmli 
et  al,  P.  K.  20,  K.B. 

173.  Oflfailwaiju.—  ^'hvTe  in  an  action  aj»ain<i 
a  railway  company  the  plaintiff  prayed  iiinoni*! 
other  things,  that  it  be  ordered  that  nc  '  rttii 
road  nor  any  part  thereof,  or  its  roUin;.'-  n-K.etu 
be  sold  by  sheriff's  sale  in  the  ordinary  wiiy- 
Held  tha"t  such  a  proceeding  in  the  pri'-oiustaK 
of  tilt  law  of  this  province  is  inipospibl.'.anJa 
was  not  competent  for  the  court  to  grantsiiclii 
prayer.  Morrison  v.  The  Grand  Trunk  Rail 
way  of  Canada  5  L.  C  J.  313,S.  C  1801. 

174.  Of  Ve.<<sel.— In  order  to  render  valid  tlid 
seizure  and  sale  of  a  registered  vessel,  tin 
forrawlities  pointed  out  by  the  statute  8  Vic 
cap.  5  must  be  complied  with,  and  con-eqiieuti; 
the  sale  of  a  schooner  named  the  Pahm  by  th'el 
name  of  the  John  Paton  is  bad,  and  inoperaliv" 
to  pass  the  property  to  the  new  purchaser 
Cusack  V.  Paton  &  Rogers,  3  L.  C.  R.  471,  SC 
1852. 

1 75.  An  action  in  revendication  of  a  steam 
which  the  plaintiff   had  purchased  at  judiciil 
sale,  and  which  the  defendant  had  roinovfti 
Upper  Canada  and  claimed  still  to  be  owner 
—Held,  that  as  the  vessel  was  not  at  any  lira 
belonging  to  or  registered  in  Lower  (!iiiiad8,tii 
the  sale  under  which  plaintiff  claimed  was  njl 
and  void.     Kerr  v.  Gudersleeve,  3  L.  C.  J. ; 
&  8  L.  C.  R.  267,  S.  C  1858  i  2360  k  2361  C 

176.  The  judicial  sale  of  a  merchant  vei 
confers  no  right  of  property  on  the  purchaser 
against  a  previous  transferee,  whose  deed  of  =' 
by  way  of  mortgage  has  been  registered  at 
custom  house,  and  regularly  endorsed  on  t! 
certificate  of  property  of  the  vessel.    Hmik. 
V.  Kelly,  3  R.L  564  &  16  L.C.J-  320,Q.B,lj;u 
C.  36  Vic.cap.  128,  sec.  40. 

177.  Possession.— To  obtain  an  onler  fori 
writ  of  possession  by  an  adjudicataire  there  niiij 
be  a  return  by  the  sheriff  that  he  ha^<  iiotaij 
cannot  put  him  into  possession.  Krinlmrff 
Hausseman,  3  Rev.de  Leg.  473,  K.  15.  l!^21. 

178.  Procedure  ex  Quanto  Minoris:-'Vy\m 
purchaser  at  a  judicial  sale  claims  a  reduciil 
of  price  by  reason  of  a  dtfaut  de  coiinleMKii 
Held,  that  he  must  proceed  by  petiiioo, 
must  give  notice  of  his  proceedinjis  to  ^H  , 
parties  concerned.  The  Quebec  Ihiihling  Svtii 
V.  Jones  etal,  &  divers,  11  L.  C.  R.  430,S  I 
1861;  1715  C.  C.  P. 

179.  Quanto  Minor  is. —The  sale  of  an  esia 
by  decree  by  more  in  quantity  that  it  contK' 
entitles  the  purchaser  to  a  diniiiuition  of  ll 
price,  but  not  to  the  nullitv  of  the  sale-  ^ 
V.  Todd  &  Osborne,  3  Rev!  de  Leg.  456,  K, 
1809.  .  .  L 

IsO.  Resclsion  of.— In  an  action  in  recin'ioi 
a  sale  of  jmmovea"bles  for  ta.xes  by  a  nuinicii 
litty  it  is  not  necessary  to  bring  intothecaselT 
corporation  of  the  county,  when  the  irre'iilj 
ties  or  nullities  invoked  against  the  salef 
exclusively  attributable  to  the  local  corporsf 
or  its  secretary.  Patton  v.  The  Corporilm 
St.  Andre  d' Acton  et  al,  13  L.  C.  J.  21,  ■'5- 
1868  ;  1019  M.C  1 

181.  Rights  of  Opposant  ai.-kn  oppoMl 
a  sheriff's  sale  may  require  the  purchaser  lol 
posit  the  purchase  money,  and  that  even » 
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d  and  advertised  for  sale  ly  liijl 
lot  by  opposition  claim  tliat  tliepro-l 
id  be  sold  subject  to  llie  iin,.x|jit(jl 
lease.  Boyle  et  al.  v,  Chinii:  k  Pr.,ii(,j 
.  20,  K.B. 

hiilwatjss.—  ^hvre  in  an  action  aBain<i| 
oinpariy  tlieplaintitt  prayeii  iiiii'oriK>ij 
8,  thttt'it  be  ordered  tlia't  lie  '  riliJ 
y  part  tliereof, or  its  rolling-  ■ck.eicT 
slieriff's  sale  in  tbe  ordinary  nav-L 
inch  a  jiroceeding  in  the  pre-eiuaui(| 
jf  this  province  ia  itiiposi-ibl,,anJi'J 
iipetent  for  the  court  to  srantsiirinl 
hrriaon  v.  The  Grand  Trunk  M\ 
ladab  L.  C  J.313,S.C.  ISOl,  I 
Vessel. — In  order  to  render  valid  itJ 
d  sale  of  a  registered  vessel,  thJ 
pointed  out  by  the  statute  8  VicI 
I.  be  complied  with,  and  con-oqueuiljl 
a  schooner  named  the  Pattm  by  thtl 
e  John  Paton  ia  bad,  and  inupcraiiiJ 
le  property  to  the  new  piircliaserl 
Paton  &  Rogers,  3  L.  C.  R.  471,  SC| 

action  in  revendication  of  a  sleand 

plaintiff    had  purchased  at  judicul 
^fiich  tlie  defendant  had  rcn.oved  i 
ada  and  claimed  atill  to  be  owner « 
latas  the  vessel  was  not  at  any  tiinJ 
to  or  registered  in  Lower  ('miada,thij 
ider  which  plaintiff  claiiiieii»aanij| 

Kerr  v.  Gudersleeve,  3  ii.  C  J.  3(H 
I.  267,  S.  C.  1858  I  23t)0  A  2361  Cj 
e  judicial  sale  of  a  mercliant  vesjd 

right  of  property  on  the  purclia«ri[ 
jrevious  transferee,  whose  decdofstf 

mortgage  has  been  registered  at  ik 
)use,  and  regularly  endorsed  on  lU 
of  property  of  the  vessel.    llmil'A 

R.L  564  &  16L.C.J.320,Q.B. 
.cap.  128,  sec.  40.  , 

ssession. — To  obtain  an  order  fori 
•isession  by  an  atijudicataire  iliere  mul 
rn  by  the  sheritt"  that  he  liii;i  notsJ 
,t  him  into  possession.  Keinhmn 
m,3Rev.deLeg.  473,  K.li.  l.'<21.  I 
ocidure  ex  Quanta  Minorin.-^^  lieKl 

at  a  judicial  sale  claims  a  reduciiJ 
f  reason  of  &  dtfaui  de  couiitmm'tl 
t  he  must  proceed  by  petition,  jJ 
i  notice  of  his  proceedin;i»  to  all  ll 
ncerued.  The  Quebec  BuH'limj  .M 
•tal;  &  divers,  11  L.  C.  R.  4:iO,S. 
JC.  C.  P. 
tanio  Minoris— The  sale  of  aiiesn 
by  more  in  quantity  that  it  conttil 
lie   purchaser  to  a  iiiniinution  oft 

not  to  the  nullity  of  ilie  sali 
c  Osborne,  3  Rev!  de  Leg.  456.  K.| 

•.sclsion  of.— Id  an  action  in  reci?%J 
immoveaoles  for  taxes  by  a  inunicif 
not  necessary  to  bring  intothecasej 
)n  of  the  county,  when  the  irremlj 
illities  invoked  against  the  saiej 
ly  attributable  to  the  local  corporati 
retary.  Patton  v.  The  Corporatml 
id'Actoneial,Ul-  C.  J.21,S. 
19M.C.  , 

ights  of  Opposant  at-hn  oppowj 
i  sale  may  require  the  purchaser  tol 
purchase  money,  and  that  even ' 


la.7  liave  no  rights  in  or  to  the  rribrtfy.     Pamw/ 

Ko^  7im  C.C  pf"      '  '^''"  ^  ^-  ^-  •'■  2"'  s.c. 

y-i.  liighh  of  Purcha..er.-An  adjudicataire 

can   mimoveoble  property  may  be  allowed  to 

ntain   in    hm  hands    the  capital  of  a  domiire 

Urhx,  Which  18  charge.)  thereon,  but  is  not  vet 

Up»I..  unless  the  plamtitfor  ."-oihe  ofthe  ooiios- 

„l..  are  mortgage  creditors,  for  debts  contracted 

Urtheliiisbaiid  prior  to  his  marriage,  in  wJiich 

lc»,«e,ae  the  decree  purgea   the   dower,  he  can- 

f'"'';'''^'   "'•,,  {"'I'^/t"  V.  Laoaux,  3  ..ev.  de 
111';:,  47i,  K.  IJ.  181b. 

M.n^   pi.rchuser    who   has    purchased  a 

am  at  f^herill  s  ,sa  e,  together   with    build,n<'s 

|,KTihe(i  as  being  thereon,  cannot  claim  rediic- 

on  of  price  becau.^^e  such  buildings   are  not  on 

kliepreniise.u,  butoiight  lo  demand  the  nullitvot 

*tnu   li'i'i     '^    C/,/;;/,(„„,  2  Rev.   de   I-eg. 

i-l  Where  the  purchaser  of  an  immoveable 
ImixTiy  at  a  .judicial  sale  brought  action  a^rainst 
IliiflKTrtin  occupying  the  property,  lor  the  rent 
'i-fllie  entire  year,  on  the  ground  that  the.lefen- 
Jantwiisreniovi.ig  the  furniture  and  effects  from 
■llie  premises,  which  were  the  proper  jiau.'e  of 
Ilie  proprietor,  and  the  .lefendant  pleatled"tliat 
Ik  lia.l  iii.t  rented  Iron,  plaintiti;  and  that  lie  had 
^olea,«eof  the  premises  from  anyone,  and  more- 
verhail  olhTed  and  tendered  to  the  plaintiff  the 
kniount  ol    the  rent  past   due-Z/eW,    that  the 
blamtitt  had  a  right  of  action  for  rent  a^raim 
I  e  occupant  from  thetime  of  his  purchast^,  and 
Itat  the  oixiipant  having  moved  the  furniture 
ej;«l  Has  liaole  to  the  payment  of  rent  for 
Ue  enure  year.     Lacroix  v.  Prieur  3  L  C    f 
|2,S.CM8.WilCOtiG.C.  .feVOGCC.p'^-'^- 
lfj.  Wliereapurchaserutasheriff'ssaleofan 
NiovfHl.ie  brought  action  to  recover  the  value 
■tade^oieiicy  in  .quantity  of  the  immoveable  so 

W  7^'  p'p'TnL'l"  ^"' J":'«"H'nt  ofthe  court 
kioMJ  LC.R.  08),  that  the  purcha.ser  or  his 
*ljiiJicataire  had  no  action  again.^^t  the  plaintitK 
»'vliom  he  proceeds  of  the  sale  went,  to  recovei^ 
Mil  me  latter  tJie  excess  of  price.    De-vardin., 

&5-:'g:B'i8Sf?i^«ti^-j-^oG,uo 

1^'.  And  hild  also,  that  such  right  of  action 
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.1,  .r,n-       f  '  "'■P'''»"'«'^  'o  an  adjudicataire  at  ii 
ti  "l  "n;i'"''i"  '•^"■onctiveedect,  and  coniv'rs 

tie  and  aH  the  advantages  ro.-ulting  from  it  from 
tliedayotilu.adj„dicati^.n.      /.„tov7V,«  v  //' 

,,,   I    •   •''"'  '"'''•'■— Where  a  dispute  arose  as 
o  the  contents  of  an  iminoveahle  piop^.rtv *  hi 

tlie  sale  had  bee,,  made  supn-  domino.     Doulre 

wiflVi  /•  ■*''•''  """  '''^  I'l'^i-'iiir  at 

ar  I  H  ,  "''  ""'  •''""'^■'■'^  ^"«  '^"l''  "".St  .seize 
a  I  sell  the  property  a,'aii,  if  the  lirst  sale  was 
iini.ios'w,'rn'>H  domino.     Ih  "^  »a.s 

,/./«/,.  /vy;';"',  '^''''('■'■*— On  an  opposition  nfin 
'/'-  d.slniire  tiled  on  the  ground  that  the  only  b,  I- 
ders  were  the  cure  and  the  ph.ntill-//,,.//  It 
'he  .sale  must  have  been  n,ade  or  a  new  wr  t 
issued,  and  that  the  -lefendant  had  no  r  gl,  to 
con.plain  of  there  being  „o  bidder,-,  as  he  co„  d 

XXir.  Liability  of  Pi-rciuslk. 

l'J3.  If  a  purchaser  receivegoods  which  -ut 
not  in  conformity  with  his  onfer,  by  ,  irecti  - 
them  to  be  so  d  for  the  benefit  of  the  ,4ippers  e 
makes  them  his  own,  and  renders  himself  liab' 
for  thei  V  mtrin.sie  value.  Anderson  v.  lios,,  1! 
Rev.  de  Leg.  70,  K.B.  1820.  ' 

XXIIL   NCI.LITY  OK. 


194.  Action  was  brought  for  arrears  of  Mse/ 
i'««te9  arising  from  la.ulsold  by  the  plaintilland 
bis  wile,  when  tlie  latter  was  Ht,l|  a  mino  bu 
juithonzeii  by  her  husband,  and  g,m  an  e  ii  bV 
Imn  to  ratifty  ,t  when  she  shouhl  reach  the  a3 
"lajority  and  the  defendant  pleaded  the  nuJlity 
of  the  sale  which.  It  was  contended,  could  have 
no  legal  etli^ct  until  ratified  bv  the  wife  after 
major,ty-i/eW,  that  the  nulfity  was  relative 
ami  not  alisolute,  and  that   the  plea  was  Ch 

^:^:4S^o?'SiHSftj^(f?^''^^ 

^j;no.  Urred   by  any  prescri;«;o;;:^  ten  I  i^^Ji^Z^^ZSiVt  ^£^^1^^ 
H  Theplaintiffsued  for  i-45,  value  of  certain    cli'in'erv'Jl!'!i»l''''^  T''-"'  ""7°"'  "'"^  'J"'  ""*• 

~JMd,  that  as  the  opiposants  had  not  proved 
the  material  allegations  of  their  opposition,  and 
as  there  had  been  no  displacement  or  deliverv 
of  the  moveablesclaimed  by  them,the  opposition 
must  be  disniLssed.  Ash  et  al,  v.  Willci  k  Sen- 
mow  et  al,  4  L.C  J.  301,  S.C.  1860.  ^ 

196.  Where  an  insolvent  made  a  voluntarv 

.m  the  valurof  \Ie"^u7e"m^f  occuoS    ZTZ^^l  f^'''  T''"' '"  '^^«  °''  '''«  "^di'o--? 
Ikii  he  ha,!  continued  toZov."'  Z^'^^     I  °   !]'l"  u'°  ?"''!'-!'  ?"^l  ">«  Pl-"t.ift«,  who 


l.e  inn  T        P  °P'""  '■"   ""^  '^'^  premises    in 

r  tion,  inasnuich  as  the  purchase  money  had 

lo  b^en  paid,  and  the  premises  in  consequence 

i^ver  been  leased  to  defendant-Z/e^i  t  a! 

K  °'  ."'r  ■•"t^^'^^'^^^on  of  the  property  fn 

iw  loiviiade  by  the  sheriff  to  thedaughter  ofthe 

»!"'  rf  "J  ''"'^''  •'"  t'>e  proprietor  the  e- 

►•ndthe.kfendant  was  accordfngfv condemned 


''i'')e  ha,i  continue  rtoenjor//<Z:JvXsT^  '^"^^  the  plaintiffs,  who 

*'4LC.  J.  1,  C.C.  1859  -706  ccpII'''"''^,^''  .'^'^°"'^  P'^'^'es  to  the  assignment, 

^AnilapurchasercanmaintahiaStitorv  nL?^'''  \'"°>"  ^^^T\  ^^''  assignees  as  gar- 
on  «iih,.„7  ly,,.-,'  ,"  J  ";a">'a.n  a  petitory  nishees,  who  declared  thev  had  nnfhin.r-//fW 
;,..__       ■■:    "•'•mg  Had    possession,  an,!  n    ..i.    o,.,^„l    ,u„,    .u.    __■-  r       .,'-"?     -^'"'h 


I  TO, 

kvactionisti;e;;!';\tSfo^ 

VS'T7'  '""r  T>''  o'f  a  y'eaTand  ^ 
t       t    nn    \°'  **^J»d.ication,  against  the 
|«ant  ipoi,  whom  the  immoveable  is  sold. 
r'K  Mc.^al,  4  L.C.J.  8,  S.C.R,  1854. 


on  appeal,  that  the  sale'  by  the  assfgnees  t<^ 
another  of  the  creditors  was  null  as  regards  the 
plaintiff,  and  the  purchaser  would  be  held  to 
declare  what  he  had  received  in  virtue  of  such 

L.C.  J.  lOfa,  Q.B.  1861;  1036  C.C. 
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XXIV.    0BU0ATI0N8  or   ViNDOR. 

197.  The  obligation  of  the  vendor  of  as 
indetenniriflte  tliintr,  who  has  undertaken  to 
di'liver  it  at  a  future  time  and  at  a  certain  place, 
e.g.,  "to  deliver  a  certain  qimntity  of  glasH  to  lie 
iniported  from  Oerniany  the  then  next  Hpring 
into  the  port  of  Montreal,"  is  nut  extinRuished 
l)v  the  loHs  of  tlie  thinjj  in  Toronto,  even  by  vis 
v'lajor.  TfiMnitunn  ft  al.  v.  Beling  et  at.,  1 
gk.L.  ti7,  S.C,  Mi,. 

l!)i».  And  hehl,  also,  that  the  vendor  m  fuch 
caPC  was  liable  in  dainajres  to  the  {luruhaser, 
that  is  tor  the  profits  wliich  the  purchaser 
would  have  made,  deducting  the  ordinary  risk 
of  re-SHJe.     Ih. 

XXV.  Or  BAiu.Ein  he  Fonds  Claim. 

i90.  The  sale  of  a  tniUair  di  foiuh  claim  by 
a  tutor  without  authorization  of  a  judge  is  in- 
valid, rollino  V.  K/riilif,  l.'i  li.CI.  :'>,i3,  b.L. 
I8li'.»;  2:i7  el  AC'/.  C.C". 

XXVI.  Ok  DwKi.i.iNu-noi'sii:. 

'200.    Where  bv  hisiietioii  the  plainlitf  rhkiliied  , 
fl'oOO,  price  of  sale  ol  a  dvvelling-houHe  which 
he'  bail    ^old    to    detciuliint  Willi   iis  appiirten- ; 
aiices  and  dependencies  without  reserve,  and  the 
,|pHMidiint  pleiid.'d  puvinent  of  all   but  $1,  1,  the  ^ 
price  of   the  ^ii-  and    water  pipe-,  wh.cli    bml 
b.en  eanie.l  ollbv  the  tenant  to  wlion.  lliey  I.e-: 
lon-ed-//'/'/.ain.".ng<i  other  tbnig-.lliat  tljesiile' 
so  made    inciu.le.i   the  tliiii:.'-    wlnib  bad   been 
carried  oil.iind.  on  pr.H.fof  value,  that  the  action 
niu-t    be   (li-ini<M'.l  with   '.'o-t-.       Alkiiixoa  v. 
K„ad,  14  1..C.K.  l.V.l,  S.C.  1-^M. 

XXVII.   Of  Goons. 

201.  The  words  ot  art.  I2:'..">  of  the  Civil  Code 
"contract  for  the  sale  ot' gouls  "  coinprise  the 
sale  of  proinissorv  notes.  Tnilciin  di,  lAhlaiir,  4 
K.L.  oOO,  g.li.'lSiO. 


XXVllI.  Of  (ioon  Wii.i,., 

•'02.  Where  a  person  sells  his  stock  and  busi- 
ness to  another,  under  the  obligation  not  to 
transact  the  same  business  in  the  same  place, 
lie  may  be  condemned  in  damages  for  violation 
of  such  contract,  and  in  such  case  the  damages 
may  be  estimatad  by  the  court.  Mosx&,  ,Silvei- 
1JJ„«,6R.L.675,QB.  1875;  1063  C.C. 

XXIX.  Of  Immoveables. 


203  The  law  i/uoties  ia  not  received  m  cus- 
tomary  France,  and  the  actual  takuig  of  posaes- 
eion  is  not  necessary  to  insure  to  the  purchaser 
the  property  he  has  acquired  by  deed  of  sale  as 
aeainst  another  purchaser  of  the  same  property, 
and  thsiislaw  in  LowerCanada.  BouekAyer, 
2  Kef.de  Leg.  102,  K.B.  1836. 

204.  Action  wras  brought  to  recover  *ou 
damaaea  Alleged  to  h»Tft  been  suffered  by  plaiu- 
tiftb?  wMon  of  the  defend«nt,  having  removed 
»  quantity  of  maoure  from  the  farm  sold  by 


him  to  appellants.     Part  of  (he  manure  son- 
moved  was  on  the  premises  at  the  lime  of  »a|», 
and  part  was  new  manure  made  sukwiniently,' 
the  vendor  having  remained  in  po«He»>sion  with  I 
consent  of  plaintiffs.     The  plea  anionnled  loi 
general  denial— 7/eW,  reversing  the  jii<>trnieniofl 
the  court  below,  that  the  right  of  property  in  tlw  I 
manure  lying  on  the  ground  at  the  date  i,f  (^1,1 
passed  to'the  purchaser,  and  that   the    niannnl 
maiie  subHequently  would  be  also  held  loliavel 
passed  to  the  purchaser,  the  vendor  seltinjupj 
no  title  and   ollering  no  juHtification.      Wiiwu\ 
&  E<{s(m,  101>,C.R.  17,  g.B.  1859. 

205.   Wherein  an  action  on  a  proniM--,ir_vi)o«| 

given  by   the  defendant  to   the  plaintilV,  in  cofl 

sideration   of  the   promises  of  the  latter  todJ 

char"e  the  hypothecclaimed  by  liim  as  atturneTl 

for  tTie  representatives  of  his  father  on  lllep^i■l 

perty  of  the  del'emlanl,  and  thedefeiidant  ()1™W| 

waniof  consideration,  inasmuch  as  the  liy|)olli«'l 

if  liiere  were  any,  had    never  been  discliareeiil 

and  that,  moreover,  there  was  no  such  lu|)ollitic| 

the  title  out  of  which  it  was  said  to  arise  brnj 

out  ofsheritl'ssalc,  which  was  of  it-^eL'^aiHillilrl 

hiasniuch   as    it    was    made  by   the   fliorillfj 

another  district  to   that   in  which  llie  immovo' 

ftbles   were  situated— 7/(/(/,  that  the  distnotii 

vvlii(di  the  said  iiiinioveables  were  sitimtci,.iia!4 

nig  been  separated  from  the  district  of  Mo,  irc 

prior  to  the  said    sale,  that   the   sherilt  o!  ill 

district  of  Montreal  biul  no  power  or  aiit[ioril| 

to    sell   SUCH    iinnioveable,    and  the    -ii!e  wJ 

tlu-refore   mill  ami  void.      I'hilhik  Sunlmn} 

L.C.I   2:.2  &  12  l-,C.ll.  -lOH,  y.B.  bs.VJ. 

201).  The  sale  of  land  by  given  bciiinilariij 
for  a  ti.xed  suui,  although  a  quantity  i<  .«uiti«i 
the  description,  is  a  sale  fit  //,'("•,  uini  iIkmciiJJ 
i.v  sucli  sale  conveys  all  the  property  «,il| 
the  specified  limits,  and  cannot  re-claim  any  | 
of  it  under  prelen.se  of  there  beiiii:  ;i  Mirpk 
unless  it  bus  been  obtaiiUHl  from  him  h'tl 
fraud  of  the  imrchaser.  Jli'rrick  A'  *''J 
L.C.I.  ;V24,  OH.  lS(;i;  1501  C.C.  J 

207.  .And  in   such    ca.-e  if  there  be  a  >iirpl| 
the  law    gives  it  to  the   vendee,  ditteriii':  ml 
I  resiK'ct  from  the  Code   Napoleon,  wliicli  \m 
1  tablished  a  new  rule.     lb. 

2(IS.  And    in   determining  the  extent  oij 

thing  sold  specific  boundaries  are  to  be  prefer! 

lu  an  indication  of  quantity.     lb.  I 

209.  But  hi'ld,  on  appeal  to  the  Pnvy  tof 

cil,  that  where  the  description  in  the  dmii 

ambiguously  expressed  that  it  is  very  douft 

what  ia  intended  to   be  the  bouiulanes  ofj 

land,   and    the  language  and    the  descripS 

equally  admits  of  twodifferentconstruoiionij 

I  one  making  the  quantity  conveyed  a^reef 

the  quantity  mentioned    in  the  deed,  anJI 

'  other  making  the  quantity  altogether  diiWJ 

the  former  construction  must  Jirevai .  It^ 

11  L  C.J.  129  &  17  L.C.R.  14G,  P.C.  ISbl. 

210.  A  clause  in  a  deed  of  sale  of  an  \m 
able,  whereby  such  of  the  vendors  as  "ign  j 
themselves  to  obtain  the  ratification  of  tlM 
by  an  absentee,  is  a  condition  precedent,  »f" 
action  can  be  brought  to  recover  anv  port 
the  purchase  money  until   such  ratihc«iioii| 
iieen  norfei^tpd.      Le.noir  v.  Deamaraif 
17  L.6.J.  308,  S.C.K.  1873  ;  IU79  C.C 

211.  The  sale  of  government  timber  i^ 
sale  of  an  immoveable.  WaUon  &  r(rm 
L.C.J.  261,  Q.8.  1874. 


pellantfl.     Pari  of  Jhe  tnannrp  nori'  . 
on  tlio  premises  at  the  time  of  mil", 
an  new  manure  miide  sukiseiiiicntjy,' 
Imvinj'  remained  in  poflBet>Hioii  with  1 
plaintifffl.     The  plea  nmonnte.l  loJ 
Hi]— Held,  roverflinj^  the  jii<Jt'iiieinc(| 
elow,  tliBl  llie  riglit  of  prouerly  iti  tlw  [ 
ng  on  the  jrrounil  at  tlie  iliitf  nf  sj|( I 
he  purchaser,  nnd  thai   the   niaiiiirf[ 
eqiiently  would  Ije  rIho  lii'iil  luliaifl 
tlie  purchnner,  the  vendor  Hcliingupj 
il  olIeriiiK  no  iuHtiflcalion.      H' 
OL.C.R.  17,  Q.B.  1859. 
lerein  an  action  on  a  pronii'-sory  noiel 
lie  det'eiidant  to   the  plaintill',  in  lOf' 
of  llie   |)romirefl  of  the  Itiltcr  tmi 
livpothec claimed  by  him  us  iiiiorn.t| 
irenentaliveH  of  his  father  on  iIi([.m-| 
e  delcnilant,  and  ihedefenclfttil  |il™]fi|| 
i«ideratioti,  inasmuch  as  the  liyiwtlietl 
pre  any,  had    never  been  (liscliarKdl 
noreover,  there  was  no  such  liyiwllwcf 
It  of  which  it  was  said  to  arise  beinft 
'itl'st-ale,  which  was  of  it-elf  a  niillili| 
as    it    was   made  by   the   sli"rillfif 
istrirt  to   that  in  which  tlip  ininioff 
p  Miluati'd— 7/<'/(/,  that   the  di^^triolii 
Haiil  immoveables  were  siiiiiiic'..liiJ| 
eparaled  from  the  district  of. \lu.  T' J 
he  said    sale,  that   the   slicrill  o!  liij 
Montreal  had  no  power  or  aiitlioriij 
icn    iiniiioveabh',    and  the    Mile  wJ 
null  and  void.     /'/(///y/iV:  Saiiltun, 
>  &  12  L.C.lt.  -lOK,  Q.B.  is.-,j. 
le  sale  of  land    by    fjiveii    litiiiri'lariJ 
1  sniii,  although  a  i]na"tilv  is  slaU-ij 
plioii,  is  a  sale  i-ii  //,'(/c,  ami  thovfiiija 
sale  convtys   all  the  properly  "ilij 
ed  limit-i,  and  cannot  I'e-cbiiiniiiiy  I* 
IT  pretense    of  there  beim;  ii  siirplil 
ha--  been  oblaiiuHl  from   liiiii  i'V  tl 
the  purchaser.     Jli-rrick  A  SiM 
4,  Q.H.  IHtit;  li'Ol  C.V.  J 

lid  Ml  such  case  if  there  he  a  ^iirplj 
^'ives  it  to  the  vendee,  diHcriii;;  ml 
mm  the  Code  Napoleon,  wlucli  liasj 
1  a  new  rule.  lb. 
Jill  in  determining  the  extent  oft 
111  specilic  boundaries  are  to  be  prefffl 
lication  of  quantity.  III. 
lut  lichi,  on  appeal  to  the  Privy  fi 
where  the  description  in  ilie  im\i 
lusly  expressed  that  it  is  very  doulr 
intended  to  be  the  boundaries  of 
id  the  language  and  the  descrip 
admits  of  twodirt'erentconstruciionij 
cing  the  quantity  conveyed  asireff 
ntitv  mentioned  in  the  'l«dp  *™J 
aking  the  quantity  aUogetlierdiiftr 
Tier  construction  must  prevail.  ll> 
J.129&17L.C.R.  14G,  P.C.  1S6I. 
\  clause  in  a  deed  of  sale  of  an  mn 
lereby  such  of  the  vendors  as  sign 
ves  to  obtain  the  ratification  of  tMj 
bsentee,  is  a  condition  precedent,  »M 
an  be  brought  to  recover  an^  po" 
chase  money  until  such  ratihcatiotj 
.rfeeted.  Lfnoir  v.  Demarai-' H^ 
j.mS.C.R.  1873;  1"1»^-C,  ,' 
The  sale  of  government  nnj°"'|3 
an  immoveable.  WaUon  &  rffi^ 
261,  Q.S.  1874. 


SALE, 
|.\\X.  Or  Land  Belonoiko  to  Minors. 

.i«idrrrd'^o^'a"o''/tr;:el'™"'^''''° 

j;«orH  on  the  ground  that  tl.  ."':*^",'«  "^ 
C  UU.nded  b^  the  ustl'ft  X  ;H-*//'.'/:i' 
■i..i  the  observance  of  Sill. I,  Krv.      ,''.'-'"^''     "'"/, 

L  r«,uired  pubiTcatrif'ri  f ''  i:,':!,?';.?'  r 

Inve-J  by  verbal  testimonv  /''  '"  "''/"'J  oe 
Inl  the  purchaser  of  Huoh  ln.,,i  „7         ■  '  '■ 
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eidgnient  of  the  co^tbeloJ'ha^'l !:"""« 
i-iODof  a  lot  of  land,  at  a  «x^?ra  e  fo  "'" 
Ut, could  not  be  e.xtendil'     v^  d   U  e'ni^^ 

I^Wnot  Reconsidered  as  tlieie  of "«'  "'"' 


M.B.I  853. 

[xmr.    Ok  L..,    „    p„,,    ^^^,  ^^^^^^^ 

5e^Bt%i!fr'  '"  '''''  -■  '  -.union 
pof-atfornV'or'hi^ 
Hoagl,  not  siZdbv',1      ,'"■""■'    ''^  ^''*''''' 
U:  and  although  1  'ex,?  uu  n  "''  ""''■'■'" 
^tnes.seMiori,n,rersea      r,         •   "  ''[^'■'''"^e 

p. c.  R.  i;ly;  g.  ji.  laar'.""""''^'^' ''  ^^"''"- 

pX.XIII.  Ok    LrgroH  to  I),„xc. 
K!r.t;S.!i";:^-''''^-'-telkeeper 

IW.  Of  Lost  Propehtv. 


XXXVII.   OKPnoPKRTVOK    AKCVTHia. 

belo'?gi,lI'r«  thntJ,  ?  Vr'"y  »'■  '""'her 
•It-fetnTanl  auVthe  \fw n^Vr'  ^T  ""^•'  *^  "«« 
venciioation-y/'  /  "''1  ^""""(^'''J  «''■''''"  "'  >•«- 
«ourt  below,  ,hHt  .|i,°  ;«"""*''  J"JK"'«»t  of  Uie 
^"«  a  presunSn  of  H'*"'"'"."  "'  "'"^""bloa 
«oo.J  fuiti,  of  Hu<  b  ,.         '.','  *'"'  "  ("•'•chaser  in 

theownerof     e  ;      i''T^^L  ' '«  /^^"f  Be  not 
21!MC.C.  '•'!'.«•«•  1H61;  1487  et  nfq.  & 

'»'«   plaintill  ."   no'  oHt"  .^r'""^'"'""'   ''>»' 

Pmno,andcould   rc4lrr  fro  ,';i;r'''^  1"  "'« 
specially  as  no  t)ubbnn,.i  i  .     Purchaser. 

"■e  pled/ee  oUl  e  sale       V     \T^-  ''"*'"  e'^"'  ^ 


XXXVKI.  OKPHo,.KRTYST0,.E>f. 


iJ&nttt''^'''"'^'"^''''-'-'^^^^^^ 
/J«nt,«lo  ived"nNi'!Pr'^«^'''?»  «'■  thedel 
K  nd  b  onll,   «n^f     i^'^^^'  '"  "'e  L'nited 

Na  t  i  1  Mont  eal  '"^t^f"?"*"^'  °"  '''^ 

haseinthehoel-'anli,       'f"'^''  P'«^^«J 
cried  fnr  to.  ^*'^"'  "''^'■«  'lorse  dealers 

St "w  fe"cSk??f  "''ff  "'^g'  "U"'- 
'FrchaseracTui^ed    oSbt    ^-^^.'''''h«t 

HeL.c!'Ta:8'."^:^LSri48?'ft 

^^^^-  Ok  Movables. 

'■  Where  tUarp  ),»„„  t^  , 

h'Pfrsonsof  thp  «        ''^'^"  ^*^«'*  '3  two  dif. 
I''«X  las  been    T'"°^'**''«'  "'e  ono  of 

.goou  faith,  although  his  title  be 


a..c  ion.IdT,  i  Jr"'  """V"^'^  ■"  P"blic 
h-  .'eve  idi  uu ion-)/  ,/  TTn  •"■""«'''  "'''io" 
"o  right  or  tie  to  tl  .  f  '""i'"  '""•^'''a^er  had 
the  sSnie  to  lie  ounp  '""'''  '"^  ""'-'  "-P'^tore 
against  thes      ,°  oTe'Jo  IImi"'^'  '"T''''  '^'''"8 

g",...v...,«,,Hr,^Ss:'t"c.''',,';;%;.l5: 


XXXIX.  Ok 

O.UJK 


PrOKEKtV     SlTBJKCT    TO     MoRT- 


tutfon  oT'lf  nel.!"''7 '■•"'"^^^'^l''^ «"«-•  the  insti- 
toseize'and  sell     .l  .1  .^1'ii:;.'"':'.'"'..'.''  '^""tl*'d 


s;="'£;^^bSsS 


such  sale.     //„„,,  v 
193,S.  C.  R.  1871 


PERTV. 


XL.  Of  StTBSTITUTED  Pro 
bpl^,t  t^.*""'  *  "*'"  of  substituted  propertv  is  to 

227.  A  sale  made  Of  substituted  property,  for 


I     I 


' 
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Ill' 


■^il  f 


debt*  crpiilfdby  the  author  of  ihf  Mihslitution, 
or  for  other  cohI^i  or  char).'i'N  for  which  the 
Rratilor  wiiM  liiihK' previo\ir<  to  the  mih^tmitioti, 
i-i  u  viklid  nHle,,iirKl  purgcfl  the  Hith.^-tltiition,  Ih,, 
A  y5;t  ('.  C. 

XLI.  Or  Cruiht. 

228.  Ill  nn  iictioi)  lor  i;o<mIh  hoM  mid  lU'iivercil 
tlie  lU'ftiidiuil  fiiiitiipt  iileiiil  the  j;iviii^  ipf  ii  pro- 
iniH.-'ory  imtt'iit  loiij:  liutc,  (h'livtrtil  to  h\»  crcili- 
torH  in  (•(•Itieincnt  of  ■■'iich  imrt  liiisi',  miiIi'hh  hf 
proven  ihut  it  wuh  nccciitcil  liv  the  hitler.  La, 
imiVA  fVtr/,r,  ilL.  C,  K.    11^  Q.  H.  1H:VJ. 

2t\K  WhiTe  u  cuk' is  iMiuh' on  credit  tlie  ven- 
dor tiikcM  the  ri.-k  of  the  siilisii|Ueiil  iiii-oiveiicv 
Ot'hiH  detitor,  hut  he  i''  not  Kll(lpo^ed  lo  contem- 
plate tlie  escape  or  hiwikniplcy  of  iiiM  dchtor  liv 
reanon  of  u  ^lllte  of  ini'olvencv  exi^tiii^;  iit  liie 
time  of  tlie  pnrclmse.  Triii/nvt  ix/i.  if'  Dm'ht:<\ 
mm,,  11  1-.  C.J.  57  A;  2  L.C.  L.J.27'J,  S.  C. 
1H(I7. 

2:itt.  And  where  n  party  hiiys  i»oodn  on  credit, 
kiiowinji;  liiM  iiil'.iirrt  to  lie  in  u  lnnrHtatt,  iilthoiiL'h 
he  may  have  no  intention  of  detnuidinj;  the  cre- 
ditor, yet  ill  hiw  he  com  111  itM  an  injury,  and,  ha  v, 
ing  HubKeijuently  declared  hit<  insolvency,  the 
court  will  he  jiiNtilieii  in  HUHpendiiii;  Iiim  di«- 
cliarge  for  a  period  within  its  discretion.  lb.,  and 
InH.  Act,  18V5,  FCC.  .57. 

231.  Even  before  the  code  the  unpaid  ven- 
dor could  not  revendicate  ^oocIm  for  the  pay- 
ment of  which  credit  hail  been  givin  linnrn  et 
al  V.  Uiiu-kixwurth  el  <//.,  14  L.  C  J,  114,  Q.  U. 
1870;  ID'jy  C.  C.  A  ln8.  Act.  1875,  ueo.  «2. 

XLII.  OnTimal. 

232.  And  in  an  action  for  one  hundred  dollars, 
price  of  a  reaping  and  mowing;  machine,  the  de- 
fendant pleaded  llial  the  .••ale  was  made  on  trial 
and  that  on  trial  it  wan  found  unsuitable — UM, 
reversing  the  decision  of  the  court  below,  that, 
besides  the  conventional  wiiirunty,  there  was  a 
legal  warrantVi  and  that  the  delendant  haviii}: 
made  repeated  trials  ot  the  machine,  and  found 
it  uiisuitable,  the  action  should  have  been  dis- 
missed. Fallen  tk  timilh,  1  L.  €.  L.  J.  35,  Q.  B. 
1865;  1475  0.  C. 

XLIII.  Possession. 

2S,'{.  On  a  question  as  to  which  of  the  parties 
had  first  possession  of  ceitain  immoveables  sold 
the  posHessioii  of  their  respective  vendors  can  be 
iuvoked.  Rusxdl  v.  Gucrlin  et  al.,  10  L.  C.  J. 
13:{&2  L.  C.  L.  J.42,  S.  C.  1806. 

234.  Where  a  sale  has  been  made  with  war- 
rauty  by  the  vendor  of  his  own  acts  and  pro- 
uiises,  the  buyer  is  entitled  to  poesessiou  before 
paying  tlu  price  of  sale.  i'o«/(/.v  et  ai  v.  La- 
force,  5  R.  L.  185,  S.  C.  K.  1873. 

XLIV.  Prohibition  to  Alibnati:. 

235.  A  sale  of  an  immoveable  may  be  validly 
made  with  a  prohibition  to  alienate,  etc.,  in  the 
thu^e  ol  a  resolutory  clause,  and  which  wiii 
render  void  all  hypothecs  granted  on  it  in  con- 
travention of  such  prohibition.  Lynch  & 
Hainault,  5  L.  C.J.  307,  Q.  B.  1863;  970  C.C. 


SALE. 
XLV.  Pbkhimi'tios  oi   Fraiii  in. 


UU 


2.16.  Where  the  aiiiellantH,  being  ga(7ii»l;«,,, 
made  adeclaralioiiclaimim;  certain  ol  tlierileu!^  1 
attached    under  an    ussignnieiil  from  olll'p;^,| 
the  appellant  Miu'farlane,  who    had    in     u\r\ 
transferred  to  hm  co-appellant,  and   ilie  ri  •!«,«. 
dent  contested  the  deidaratioii — llilil,  rivrrmiij  | 
the  jildgmint    of  the   tjueen'H   liencli,  tiiiii  i|,t 
circumstances  cil  these  sales  lieing  made  willioin  I 
warranty  did  not  raise  a  iiresuniiition  of  li»i;ii  I 
and  that  the  assignment  Iiaving  been   nai|ftit| 
noinrial    dt-eds   is    not    evidence   that   the  -h1i. 
were  not  lidint  fiilf.     .VacFarlaiic  rial.  \.i(.\ 
claire  ,'l  al.,  12  L.  C.  R.  374,  I'.  C  1862. 

XLVT.  Promisk  ok. 

237.  A  naked  nromise  to  sell,  without  a  ],n> 
bein;;  named,  and   without  any    promi.-e  tiiitlrfj 
part  of  the  vendee  to  buy,  lo  pay  for  or  to  Ucitfij 
the  land,  is  a  nudum  i>aihnn.     lidair  i\  l\l\i.\ 
.v<.«,2Hev.  de  Leg.  7 '.I,  K.  Jt.  1S16. 

238.  Where  the  defendants  agreed  to  selltlicirl 
undivided  share  in  u  certain  land  and  preiniirJ 
to  one  liabergeand  his  wife  and  to  the  |ilaiiitiifi[ 
Jointlv— //(7i/,  that  a  joint  and  separale  actiujl 
would  not  lie  to  compel  the  execution  of  ttfl 
agreement,  but  where  action  was  bronglit  Itl 
one  of  the  parties  alone — Udd,  that  astiipnoii-l 
execution  of  the  agreement  was  occasioneil,  ncJ 
by  the  refusal  oi  the  defendant,  hut  b^  iltf 
refusal  of  the  wile  of  said  Laberge  to  juin  igl 
the  deed  of  sale,  that  the  action  of  the  plHintiftI 
could  not  be  maintained,  (laiilui  k,  l'uhttit\ 
3  Rev.  de  Leg.  261,  g.  H.  1847. 

23'J.  And  where  an  agreement  was  enl( 
into  lietween  the  plaintill'and  defendant  verhalijl 
by  which  the  former  agreeil  to  rent  to  tlit  latld 
for  one  year  a  certain  immoveable  i)ropt'rl.v,aiiiU 
at  the  end  ot  the  year  to  sell  the  sanii' lo  liml 
for  a  certain  price,  payable  one  hall  at  tliiMini| 
of  the  perfection  of  the  sale  and  the  otlur  liif 
in  one  year  from  that  time,  and  the  dt'li'iiiiaiJ 
paid  .sonie  portion  ol  the  ])urchftse  money  bfloif 
the  lease  of  one  year  had  expired,  and  afttrj 
had  expired  the  nmouijt  agreed  upon,  ainoiiBll 
ing  to  one  half  of  the  purchase  iiiuncy,  nut  hail 
ing  been  paid,  the  plaintitt' bronght"  acliuii  il 
regain  possession  ou  the  ground  thiit  Ak^'A 
liad  never  been  perfected,  and  that  the  iletVnJatJ 
lield  only  under  a  tacit  reconduction  of  thf  lent 
—  Udd,  that  the  parties  having  Hgretii  ii[«.| 
the  price,  part  of  which  the  plaintilV  liail 
knowledged  in  answerto  interrogatories  j«rta^ 
d  articlen  to  have  been  paid,  anil  the  ileli'iiii 
having  already  posstssion,  that  the  (ironii-fj 
sale  was  equivalent  to  a  rierfect  sale,  and  tlitpij 
perty  had  passed  to  the  defendant,  fw" 
navltii  Dube,  3  L.  C.  J.  176,  Q.  B,  1859;  1J| 
U.  C 

2.10.  Action  was  brotight  for  the  recovery  j 
Indu  et  ventes  alleged  to  bedue  in  virtiieofacr 
of  promise  of  sale — Ueld,  that  the  promisf  i 
sale  accompanied  by  deliverv  was  equivaiei 
to  a  sale  and  an  action  for  lods  et  vcuta  "oil 
lie.  The  Seminary  of  Quebec  v.  Ma3Uin,\ 
L.  C.  R.  272.  S.  C,  1869. 

241.    And  in  another  case — Held,  that  »p 
mise  of  sale  followed  by  actual  posBession  »i 
equivalent  loan  absolute  sale, and  a  li.vpojj^ 
cary   claiiH)  created  against  the  vendor,  !ii« 


SALE. 

R«8l'Ml'TI0.N  111'    FrAII)  I.V. 

lere  llic  Hii|)«'lltiiitH,kMii({  tjuni 
liiriiiHiiu'liiiiiiim;  t'orlaiM  iit  llir.ilio. 
iiiilcr  nil  iiHHi)5iimciil  t'roiii  oin'l',, 
mil  Miti'f'ui'liiiK',  who  liaii  In  inr; 
III  lim  ('ii-aiiprlluiit,  ami  llii'  i'>-|.r[, 
•Ifil  llie  ilcrlaraliiiii — //'/i/,  r.  vimi,; 
flit  or  I  lie  yiU't'ii'H  lifiicli,  tiiiii  ij,, 
ici'H  ul  lliene  naliT"  liein;!  iiiailc  wiilmi/ 
llil  nut  raif'c  a  iiri'«iiiii|iti(iii  nf  ii-aui^ 
If  UfiHij;iimenl  tiiiviii;?  lici'ii  muiUlv 
•I'lls  \n  not  fviili'in.'!'  that  the  .«;,,, 
Imiiit  liili'.     MiwFiiiUiiif  et  id.  jVi(.| 

(.,  rj  1,.  c.  R.  ;i74,  p.  c.  im;2. 

?ROMl!»i;  OF. 

lakcil  prniiiipc  to  sell,  without  a  priifl 

rd,  aiiil   without  any    promise  on  ilfj 

vi'iiili'f  tolmy,  to  pay  i'or  or  to  mftp 

s  a  iiikIiiiii  ptiftinii-     Hilair  r,  /Wlj. 

.  ,1c  LiV'.  I'j,  K.  it.  isu;. 

ifri'  the  ili'fciiilaiitHii};rci.'il  to  sellili,,. 
HJiare  in  a  ciTlaiii  lainl  ami  preinuH 
wvfH'  aiiil  his  wife  ami  to  liie  iilamiiifi 
1,1(1,  Iliat    a  joint  anil  ni'paraic  actius 

lie   to  compel  the    execiiiidii  of  tlif 
,   liiit  where   action  wan  lMMuj!lit  Iv 

parlieH  alone — //t'.'i/,  that  astlienoi 
uf  the  ngreenieiit  wan  occUMJuntiJ,  ii« 
fiisal  01  the  ileleniluiit,  liiit  k  li 
the  wile  of  said  l^aheriie  Ui  juin  re 
f  sale,  thai  the  action  ol'  the  pliiiniiiii 
he  niainlaineil.  fidiiliii  X  I'irli 
Let;.  2iil,  Q.  H.  1H47. 
il  where  an  agreement  was  enlerri 
en  the  plaintitraml  ilet'enclaiit  vcrlali^ 
I  he  former  agreed  to  rent  tu  llif  latw 
ar  a  certain  ininioveahle  prii|ierly,siii 
I  lit  the  year  to  sell  the  sanif  to  iiiml 
lin  price,  payahle  one  hall  at  llicliDi! 
I'ectioii  of  the  cale  ami  the  oilier  lull 
,r  from    that  time,  and    llie  ilfltiiJai 

portion  ol  the  purchase  niuiieybfloi 
of  one  year  iiad  expired,  ami  afw 
'd  the  amonijt   agreed  upmi,  aiiiuiu 

half  of  the  purchase  muiiey,  notliaf 
paid,  ihe  plaintiH'  hroiighi  iicliuii  1' 
ssession  oil  the  ground  that  ilif^i 

been  perfected,  and  that  the  ilefeiiJati 
under  a  tacit  rcconductiunof  thi'Iei 

hat  the   parties    imviiig  ii;;retii  m 

part  of    wliich   the  plaintilf  hin 
k1  in  answer  to  inlerrogatoiifs.«»rjinl 

to  liave  been  paid,  and  the  ilelfiM" 

ready  possession,  that  the  iironii-e 

quivalent  to  a  iierfecl  sale,  and  lliep 

passed  to   the  defendant.     P"*i 

hibe,-A  L.  C.  J.176,  Q.  li,  185D;N 

jtion  was  brought  for  tiie  recoverv  i 
lies  alleged  to  beduc  in  virtiieofaiiw 
le  of  sale— i/e/(/,  that  the  pro'm'M 
tnpanied  by  delivery  was  eqiiivaW 
and  an  action  for  lods  et  vcntM  m 
Semiuary  of  Quebec  \.  Magwti\ 
!72,  S.  C,  1859. 

nd  in  another  case — Beld,  llmt  sp 
lie  followed  by  actual  possession  »• 
t   to  an  absolute  sale,  and  a  h\m 
I),  created  flgai  net  the  vendor,  «ii" 
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liiHitl^  to  such  proi„iM  of  .ttle  wn,  inoneralive 
...  nmup  the  property   sold.       On.l^U^&rZ 

24:'   And  held,  also,  that  where  the  purcha.er 
I  *;"'!'''    '"',  "V"""     "K^'-'Ht  the  thinl'    artv     , 
«l,«m  he  had  ,...soM  a    iH.rlion       '      rir 
Kriv,  lioth  in   lis  own  name   »>.....      V      ' 

V..WI.  of  his  vendor,  ir;a:;^';::r:iiX 

,N.ni»s  proprietor,  nn,|  his  selling  ,' ,'Vn,o 
li.-ve„.lor  woul,  not  atffect  his  rigl.t  to  recme 
I  iis  |,nj|)rietor.    Jb.  *      '"  ifLo\cr 

24,1.  In  an   action   to  resiliate  a  verbal  .,r,v 
.i.e  ol    sale    of  a„    inunoveable    w  .  ,  h    « , 
|*ln,illed  by  the  defendant,  l,„r  witi  ico  .   Ii, 
Jillirert  Iro.ii  tliose   alleged  I  vh,    H      ..?'■'' 
yAA/reversingthojiidgn^:;,:'^,      :o;:'bt 
^l,■.^l,e  hitler  though    1...  had  ttdduo.     ni   ev  . 
J.Mice   was  entitled    to  iii,j,-„,,,,„    ,,,,'/,,, 
1.  Huch    admissions.     W?  "/.  /,'^" '"/'';'; 

:'li.  Where    the   pliiintifl' brought  action   ««• 

,,a„.ages  for  breach  of  promise    '  f  sab     Uege  f 

111  have  Ix'eii  made  by    t|,e  defH.„l,.„,       ",  ^,'^" 

,  .IWiilaiit  pleaded  that  tl  ere  w^s  .'":"'  "'^' 

|...ii.,„  about  it  ami  imthing   I     ,|,  ''■,,'  TV'' 

|i:e,idendaii,-y7.A/,,.,t^o.,;;;;te  !;;j;;;;;. 

iMicli  action   the  nmrnise  mint  eill,,.'    I  a  " 
Ikniii  wriiiiig  orfio  clearlv  admiti,  |  |,v      ,! 

2U  Nolwithstamling  that  a   promise  of  sale 
.111 delivery  and  actual  possession  is  ,,    ,■., 
|l.Ntloasale,  still  srndi  a  contra  ., I, i  "I'";'.'- 

■  «>rorcedl,y  the  other       rty-Mm^^^h^^^^^^^^^ 

f-'.'iilioMs  attached    lb-ret, ,  is  no  s     ^^     'i'*" 

Mranslers  the  alisoliite  i  .  ,err  ,,.  ,1    ".i""''" 

iHchisthe   subject   .  f  t'  r,Wrn ,1    ul''''"*' 

*P^ars    that  such  is   not   tLmten, on     ';';,'' 

l«irl,w,biit  on  the  contrary  that    1  -J     ,  "     '  "r 

Ici^rtection  of  the  sale  to  de, .    d  ,  , ,  '  """'" 

|«Hneiit    act.     Uenau)?  v  '  4  • '    /,/    .^'T 

U.A,uUieU,    also,  that  the    Lles'iit",  of 
ln.rom,ssor,sm   „o  way  changed  b-  tie  in 
p.vo.  himtowhomhepro^nisi     S'JiT 
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wha,:!;;!!';?:,;",;/:^"''""'  ^onn-rred  no  title 
^'>i.rt  helow,    n  pr'Lf  t.^',*'    '"'  J'^'B""-'"  of  the 

wko,i:,.",:r>,t:^:j^;' ';•'''■' ''■''''''''' 

".  'tial  thi.  promise  ,r„.^^        •■"',"""""  "»»» 
"ii'^t   be   he  li        L.  ?!;''      """",  'y  the  agent 

''•''««  of  the  e,,ii,i,„„,.    '/.,?•„*"  ""'  know- 

wH^ng^C,i;;j'|-;|;;!;''y-  agreement    in 

"-.■  aNdlakepos',';^,!,,'  '';''•'''''';''  "  '"'■.'Kf.  'o 
""■  express  coiidiiii,  1 ,  '^  "■''•'""  ^"'U-ci  U; 
Sim.  would  .'iVo  e  ,1  l'"^  '  "'•"""'  '"'«"«■«■ 
f7..v  in.hearg,^  '';:':  '•';;'fl''"'-f.ro- 
I'lfted  ileliverv  or^.OO  '"',«'"'"  'I   Imve  vow- 

'"'••-■■'ii"K a^h. ;;  , ;  ':v;' '"^  "!  i''"""irt; 

barge  was  lost  bv  ,  '  '  ■'  ''"''""^  "'  "'"'  ""' 
""  tlie  par  on  I  ^|  ,.!/''''•''';''■':•  ""'""'t  'auk 
."•"•^  -l^'iver,^  hi.  :';;'';•;  "■';:^''  "I"  "H-  coal 
in  ""•a>.'ree,ii,.n  ii  wl  h  ii  ""•"  '."'■'"'""<''l 
delivered)-//,-  „,,"''  "  ''"'  '"  '"'^'e  been 
""t  take  t hec  sc  o        ,•    :r  (^'n^umstancos  did 

"'"t  the  lossoftle  „„   'r,  I  ^'^  ".'•"'■-^'  V'^''''    ''"^ 
ow,ier,a,id  the  de  .nim    J^     "",   "'  I^'""''"''^- 

.;i.'te  the  ,ieiiv:;v ';7  r;';,;'  ''''j;'''' 'r^'''- 


XLVrr.  QIANTOMJNOFIIS. 


u.'llieS^'i7xti::;':,r';:;!,::,^:"i;'  •"  ••" '- "-«" 

1500  .t  1501.  0  C  '■  "'•  ''•^'  ^'  C-  «•  1««5! 


XLVIII.  RUDE.MPTIOX. 


h47.  And   /,('l<t,  that  a  clause  in  a  ,leed  of 
iMiiiseofsiile  Iv  which  the   sell  .r  L 

taking  riussession   on  il,<.   i  ,t  it      ".'/,■."■ 

i.iii«,r,',,,,i.,,i ;  i,iv,;°, ;' t ;' '°'''"-' 

pitiigi 

».v-..d  alleged  thattl;:Xr, a: 


tiifsaiJot"aior,rf';'',v  ^vr'r  ^-^^^^^^^^e 

ityinwiiic^!r^:ti;it'L^!')y'j:i«'p'''- 

li'i'Ung  the   iid.'meiit  of  ihn..^     .  i    ,     ""'  ^'"'" 
<j''|>-  J.  in  which  land    sold  for  taxes  mnJ  i       '' 

Si.i.i„..,..,„  1  S;'  '^' ";i»™i»i,  i,oM 

be  reimburse,!   in  order  to  exercise   In-L!'!*/" 
i-ukllV"'^   verbal  and  fortnal  ofler    ' 


Ai;;!^„!i^k^^„^--  --^  ooons 


and' delive'eif  to°:ii'?e,ru'''T'}  '"T  S'"^'^  «°'J 
that  the    articl^  deieed   »;«''"/"''■•  ?'*"''«'' 

.-lity,  and  that  wi;rf,rda;ix;^LT 


:!  .       -Mi 
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livery  lie  had  notified  the  plaintiflfp  and  offered  to 
return  the  goods— IfeM.that  as  soon  as  the  pur- 
:  chaser  ascertains  that  the  merchandise  delivered 
does  not  answer  the  order  given  he  must  return 
ihemto  the  vendor,  or  give  him  notice  to  take 
them  back  ;  if  he  does  not  do  so  he  cannot  after- 
wards plead  that  tiie  goods  were  not  fit  for  ihe 
purpose  for  which  he  intended  to  use  them. 
Wurtele  v.  Boswell,  3  Rev.  de  Leg.  193,  (J.  B. 
1847;  1522  &  1530  U.  C. 

L.  Rescission  of. 

267.  A  sells  a  quantity  of  timber  to  B,  part  of 
the  price  only  to  be  paid  on  delivery  of  the  tim- 
ber. A  makes  delivery,  and  B  omits  to  pay  any 
part  of  the  price  ;  thereupon  A  brings  an  action 
to  rescind  the  contract  of  sale,  and  by  attach- 
ment in  revendication  attaches  tlie  timber— 
i/«W,that  this  action  could  be  maintained,  and 
that  the  timber,  so  far  as  it  could  be  identified, 
should  be  restored  to  A.  Moore  et  al  <t  Dyke 
e<a/.,  8.  R.  538,K.  B.  1833. 

258.  In  an  action  by  a  vendor  in  resolution 
of  the  sale  on  account  of  non-payment  of  the 
purchase  money,  the  purchaser  having  in  the 
interval  transferred  it  to  others,  subject  to  the 
charge  of  paying  the  purchase  money  in  question 
— fieW,r3ver8ing  the  judgment  of  the  court 
below,  that  notwithstandinghisdeedof  sale  had 
never  been  registered  under  the  statute  4  Vic, 
cap.  30,  the  plaintiff  was  entitled  to  a  rescission 
of  the  sale,  unless  the  defendant  preferred  within 
the  period  allowed  by  thecourt  to  paythe  amount 
due  with  interest  and  costs.  Pate^iaude  v, 
Leriqer  de  Lavlante,\  L.  C.  J-  106,  Q.  B.1867  j 
1536,  1652  &  2100  C.  C. 

259.  Where  the  plaintiff  sought  the  rescission 
of  a  deeid  of  sale  on  account  ol  dol,  and  the  de- 
fendant pleaded  the  prescription  often  years  in 
the  action  in  rescission— JaeW,  that  as  the  dol 
was  only  discovered  within  the  ten  years  that 
the  action  must  be  maintained.  FLdult  v.  J)e- 
Tner^,  2  L.  C.  J.  207,  S.  C.  1858 ;  2258  C.  C. 

260.  In  1852  the  plaintiff  and  her  sister  sold 
to  the  delendant  a  certain  property  for  a  life  rent, 
the  deed  containing  a  clause  to  the  effect  that, 
if  the  defendant  failed  to  make  payment  of  the 
life  rent, the  vendors  would  be  entitled  to  procure 
the  setting  aside  of  the  sale  and  to  resume 
possession  of  the  property.  In  1857  the  deieii- 
ant,  having  failed  to  make  payment  of  the  rent, 
being  then  eight  quarters  in  arrears  the  parties 
to  the  deed  ot  1852  made  another,  hv  which  the 
defendant  retroceded  to  the  plaintiff  and  her 
sister  a  cerUin  p».riion  of  the  promTiy,  and  pro- 
viding that  the  vendors  should  retain  their 
mortgage  and  pr  vilege  of  baUleur  de  fonds 
under  the  deed  of  1852,  and  that  the  defendant 
should  assign  to  ihdii  the  rent  e'c,  of  the 
property  left  him.  In  1859,  the  delendant  having 
again  failed  to  muki-  payment  of  the  rent  due, 
the  plaintiff  brought  action  to  rescind  the  deed 
—Held,  that  the  resolutory  clause  in  the  d.-ft 
deed  had  ceased  to  exist  by  reason  ol  the  tranw 

•.action  in  the  deed  of  1857.     Evans  v.  Smith,  11 
L.  C.  R.  3;,7,  S.  C.  1860. 

261.  in  an  action  by  a  vendor  of  a  lot  of  land 
I  Mainstthe   vendee,  and  a  third  pariy  to  whom 

tM  laud  had  been  afterwards  sold,  praying  for 
4he  resolut  on  ol  both  deeds  of  ^8le,by  reason  of 
the  non-payiuent  of  the  balance  of  the  purchase 


money  due  under  the  first  deed— i/eW,  tliatitf 
action  could  not  be  maintained,  as  there  was  do  | 
offer  by  the    plaintiff  to  reimburse  to  the  pur- 
chaser certain  sums  paid  by  him  on  accouut  of  i 
a  debt  indicated  in    both  deeds    as  due   to  the  ( 
seignior,  and  also  a  certain  snm  paid  on  accoum  I 
of  a  joint  and  several  obligation  of  the  vendtel 
and  the  plaintiff',  for  the  payment  of  wliichttej 
land  in    question   was  mortgaged  by   tliefiriij 
purchaser.      Surmenant  v.  Surprenuiit  et  d, 
12  L.  C.  R.  397,  S.  C.  1861. 

262.  Where  plaintiff  brought  action  tosetasidel 
a  deed  of  .sale  made  to  defendant,  on  the  ground! 
that  he,  the  plaintiff',  had  been  deceived  into  I 
making  it,  being  previouslv  thereto  and  8ulh| 
sequently,  by  a  course  of  iiabitual  inebrii'i; 
renderetl  totally  unfit  to  transact  any  busines's,! 
and  the  defendant  had  also  promised  to  reluraj 
the  land  on  demand,  and  the  defendant  showed! 
tiiat,though  the  plaintiff  was  addicted  to  liquor  J 
lie  was  not  intoxicated  at  the  time  of  the  lalfl 
— /^eW.reversing  thedeoision  of  the  court  belowj 
that  there  were  no  grounds  sufficient  for  annul-| 
line  the  sale.  Irwin  &  Maloney,  6L .  C.  J,  285| 
Q.  B.  1862. 

263.  Theaction  in  resiliation  of  a  deedof  e 
in  default  of  payment  of  the  purchase  monejj 
may  be  exercised  at  any  time,even  when  lhepr'(J 
perty  has  passed  into  the  hands  of  a  third  pariv, 
Toirier  v    Tansi,  7  L.  C.  J.  226  &  13  L,  C.  f' 
459,  S.  C.  1863;  1648,  1552  &  2100  C.  C. 

284.  A  stipulation  on  the  partof  thepurchaseJ 
to  be  subject  to  any  servitude  which  mayexifJ 
on  the  property  purchasedjwhether  they  conducJ 
either  to  his  loss  or  advantage,  without  reccursJ 
against  the  vendor,  the  said  vendor  al  the  mhiJ 
time  declaring  himself  ignorant  of  any  servimdJ 
on  the  property, except  a  right  of  passage  on  fooT 
or  in  carriage  over  the  same  property  in  I'avorol 
Pierre  Monastesse,  which  the  purciiaeer  woiill 
be  subject  to  under  the  above  stipulation,  Jif 
not  prevent  the  purchaser  from  demanilinjj 
rescission  of  the  sale  or  a  diminution  of  the  priM 
if  such  servitude  was  accompanied  hyachaij 
of  maintaining  the  passage  in  question,  whfij 
such  charge  was  known  to  the  vendor  butno| 
to  the  purchaser  al  the  timeol'^ale.  Christk 
Malhiot,  10  L.  C.  J.  78,  8.  C   1865;  1519  C, 

266.  Where  a  case  of  rags  was  sold  bj  nn 
pie,  and  action  was  brought  to  resiliate  i 
sale,  on  the  ground  that  the  rag^  were  i 
according  to  sample,  aii<l  the  evidence  wj 
ported  the  allegations  of  the  plaiiititt-J<f< 
that  tlie  action  was  goo<l  and  accordingly  sol 
tained.  Bniitin  <fc  Hiberi,  10  L.  0.  J.  1  k\ 
L.  C.  L.  .1.  34,  Q.  B.  1865. 

266.  And  held,  also,  that  the  mere  recepliJ 
of  the  rags  at  the  railway  station  where  thJ 
were  delivere<l,  without  special  examination  J 
comparison  with  the  samples,  and  the  paymil 
of  a  sum  of  money  on  account,  on  thesuppi 
sition  that  all  was  right,  would  not  operaiej 
a  bar  to  the  vendee's  right  of  repudiating  I 
gale  aftei  t  le  discovery  that  the  rags  were  " 
according  lO  sample.     lb. 

267.  lui  held,  also,  that  the  vendee  inusti] 
turn  the  goods  within  a  reasonable  delay,ors 
nuiicc  Ol  iilH  Miirtitron  ,^'.i'-»™ _-=■  -- 

268.  A  purchaser  possesses  noaitiiin  in  w 
sion  of  a  sale  on  account  ofirf.non  »«* 
moiiii  of  the  just  value.  Chapeleau  v,i^eMMi| 
L.C.J.  194,  Q.  B.  1868. 
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inder  the  first  deed— i/eW,  that  the 
not  be  maintained,  as  there  was  do 

plaintiff  to  reimburse  to  tlie  pur- 
in  stuns  paid  by  him  on  accouut  of 
ited  in  both  deeds  as  due  to  the 
1  also  a  certain  sum  paid  on  account 
id  several  obligation  of  the  vendte 
nliff',  for  the  payment  of  which  the 
'Stion   was  mortgaged  by   the  firsi 

Surmenant  v.  Surprenant  et  d 
397,  S.  C.  1861. 

•e  piaintift  brought  action  to  set  aside 
e  made  to  defendant,  on  tiie  ground 
■  plaintift',  had  been  deceived  into 
being  previously  thereto  and  sub-i 
y  a  course  of  habitual  inebmtvj 
ally  unfit  to  transact  any  business, 
indant  had  also  promised  to  returnj 
demand,  and  the  defendant  showed; 
the  plaintiff  was  addicted  tohquor. 
t  intoxicated  at  the  time  of  the  'isJel 
jrsiiig  the  decision  of  the  court  below, 
were  no  grounds  sufficient  for  annul-] 
;.    Jrwm  &  Mahney,  6L .  C,  J.  2S5, 

Eiction  in  resiliation  of  a  deed  of  sale,, 
f  payment  of  the  purchase  nionejJ 
cised  at  any  time,even  when  thepro-| 
Msed  into  the  hands  of  alhird  part-, 
Tassi,  7  L.  C.  J.  226  &  13  L.  C.  * 
863;  1548,  1552  &  2100  C.  C, 
pulation  on  the  part  of  the  purchuft, 
;t  to  any  servitude  which  may  exifj 
erty  purchasedjwhether  they  conduw 
3  Jobs  or  advantage,  without  recoiirsJ 
vendor,  the  said  vendor  at  the  sanij 
ing  himself  ignorant  of  any  servituc 
lerly, except  a  right  of  passage  on  fix 
ge  over  the  same  property  in  f'avorc 
lastesse,  which  the  purcliaeer  wont 
o  under  the  above  utipulation,  & 
:  the  purchaser  from  demanding 
(the  sale  or  a  diminution  ofthepric 
'itude  was  accompanied  by  a  cli«r_ 
ling  the    passage  in  queftion,  when 
e  was  known  to  the   vendor  but  no 
baser  at  the  time  of  sale.  Chmtit 
)L.C.  J.  78,8.  C.   1865;  1519  C, 
3re  a  case  of  rags  was  sold  by  mi 
lion   was  brought    to    resiliate  dj 
e    ground    that    the    rags  were  iiij 

0  sample,    and    the    evidence  mi( 
allegations    of  the    plaiiitirt— ffelJ 

tion  was  good   and  accordingly  .«oj 
miiad:  HUterl,  10   L.  0.  J.  Uf 

34,  Ci.  B.  1865. 

held,  also,  that  the  mere  recepin 
at  tlie  railway  station  where  the 
ired,  without  special  examination 

1  with  the  sampler,  and  the  paymej 
)f  money  on  accoum,  onihesupp' 
all  was  right,  wonhl  not  opertiei 
levendee'a  right  of  repudiating 
le  discovery  that  the  ragswei^  ' 

o  sample.     lb. 

held,  also,  that  the  vendee  inusti 

lods  within  a  rea8onahiedel8y,orM 

iB  riueriiivn  tO  tj».' " _— ■  ---■ 
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sale  on  account  of  Usion  im 
le  iiist  vahie.  Ckapeleau  y.Deml 
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m.  The  right  to  demand  the  rescission  of  the 
.,le  in  default  of  payment  uf  the  price  belongs 
I.  the  seller,  notwithstanding  he  mav  havp 
Mipulated  that  ,n  default  of  stfch  stipulation  on 
the  part  of  the  buyer,  he  should'^imve  the 
"/*"  '^',7«"dicat*  or  take  back  the  things  sold! 

270.  Where  action  was  brought  to  set  a,<.ide  a 

I  deed  of  sale  of  certa  n  property  madp  ,n  ,ul 
defendant  .by  the  a«fe«.'^f  ?heiir;!ff,'°o 
rears  previously,  on  the  ground  of  fraud,  etc    it 
king  alleged  tt.at  the  defendant  had  consptr'ed 
mtb  the  husband  of  the  vendor,  who  was  a  worth- 
lees  prodigal  person,  to  deprive  the  wile  of  her 
property  for  a  totally  inadequate  considerat  on 
-i/e/«   conflnn.ng  the  judgment  of  the  co  °rt 
Wow  that  as    he   plaintiff  had   not  broiH 
*  the  record  all   the  parties  interested  in  the 
c«e,  and  as,  moreover,  ten  years,  less  one  dav 

\y  been  allowed  to  elapse  between  the  date  of 
ine  said  deed  of  sale  and  the  institution  of  the 

hclion,  during  which  time  the  defendant  had 

Bade  great  improvements  in  the  property,  and 

.imireover.  no  fraud  had  actual  ly'^been  proved 

ih»i  the  action   must  be  dismissed  willi  costs 

mm  &Lumaw,  2  R.L.  333,  Q.B  1870 

271,  A   party   who    has   been    convicted    of 
felony  cannot  demand  the  rescission  of  a  deedof 

hale  of  an  immoveable  executed  in  compromise 

272.  Where  the  plaintiff  had  sold  a  number 

ilTut  b7'tT'.f't'  '^  'l^^.  defendant  for 
IP),  but  by    title  of  lease    said   sum   to   be 

H  at  stipulated  periods  in  the  deed,  but  the 

property  to  belong  to  the  purchaser  at  the  end 
Ut  'T.\  'i^l^  *■.'«  conditions  were  hen  ful- 
|«,  and  the  defendant  failed  to  pay  *250  the 

pLmtiff  took   an    action    in    reve^Jication   to 
[recover  the  property-^,W,  that  such  a  pro 
Iteeding  would   not    lie,   but    that    the    proC 
Imiedy  was  an  action  in  resolution  of  the  deVd 
pm>&Lemteuz,3  R.L.  361,  Q.B.  1871. 

lit  L:  y     "j    °".  '°  ^^V^'on  follows  the  claim 
lif  transferred,  unless  otherwise  reserved  by  tlv» 

tMu,,5  K.L.  703,  S.C.  1874;  1674  C.C? 
tlU.  A  court  of  justice   will  not  give  its  aid 
lo. person  seeking  to  set  aside  his  own  solemn 

lit  for  years,  laying  by  until,  by  labor  and 

b"ha?L°i,r^""''  "^^«H^'ject  nLter  of'he 

PlJ,   .^   "'L^  increased  in  value,  and  new 

(lerests  have  been  created  on  it.    Lemoiiiev 

•W  6K.L.  123  &2L.C.LJ.  163.  P.C  1874 

2l3.  A  contract  of  sale  cannot  be  rescind.^' 

.wcount ,{  ,„      d  defects,  if  such  deftc  «  a^e 

P  or  apparent,  or  may  easily  be  discovered 

rji  especially  If  they  only  affect  the  obiect  of 

t^Ti^y.'  «"d  notthesubsUnceT.    he 

kliir"'^frr''fh  ""'i""  'I  '"■<?"g'"  "R^in*"  'he 
Filler  for  the  price  of  sae,  and  he  nleads 

;a«a^;7^':^i^^«-;-".but 

I  'i|.  The  action  in  rescission  of  a  contract  of 
y  IS  presorii^d  in  ten  years.     Wainwriglt  ft 
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LI.  Re.serv.vtion  in  Deed  of. 

censitaire  is  n    f  Td  ^oid     7^^  f'^"'"' *"'! 
found  in  the  tirst  tit  e  oj  conces  fon     %r;^'  "",' 

«tipSatSr;wa?o7?e'*^"?'  *°  immoveable 
«afe  thaTlie  U!J  -ta^'thTSi^of 'ab'^^  "'' 
ing  the  property  shonM  i,.  ^  ^  abandon- 
before   tL  payment  of  ♦!,     '^^  ^'"''P*''  «°  '«  ^^ 

V.  Laros,,  17  L.C.J.  87,  Ic  lt.T873.  '"' 

LII.  Resolctiov  of. 

deed  of  donation  tranSed  it  »i  hi  ?"'"'=''««  e"" > 

In  an  action  .n  risoluHoii,  in  detiu^t  of  Smeni 
?f  the  purchase  money-.ffeW    rever^nr/fK! 

L'Er,!;er  et  at..  7  L.C.K.  66,  Q.B.  I857!  * 

LIU.  Resolvtorv  CLiOSt  in. 

mediate  mortgages  obtaining  a  preference  to  h<; 
LIV.  Resolutory. 


282.  Where  one   person    sold   to    another  a 
cnarge  of  paying  to  the   vendor    one    half  of 

ubie'crr  th'  '^'   'r^^'y   «nnullly,  and 

Hut)|ect     to    the    resolutory    condition,    and 

f  the   purchaser  should  sell,   hypothecate  or 

n  any  way  change  or  alienate  thesKroirty 

that  the  vendor  should  beat  liberty  to  rffi 

thepffof?i;/"''>  '^^'^t'  bei^K  considered 

DroDertv  an,  *?.!''J°'"?™'  ^y  "•«  ^«"'^''«  of  'he 
fy^l^'  ^  t'e  purchaser  hypothecated  it  for  a 
certain  sum  which  he  aclrnnwt^i^pH  t^  „_.  -1  -■  . 
mortgagee,  and  afterwards  restored  the  prowrty 
by  mutual  consent  to  the  vendor,  and  tL  S 

fudcZm  Jm  '""'•tK^grr^'^''^'  confirming  the 
judgment  of  the  court  below,  that  the  proLibi- 
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tion  to  alienate  the  property  was  good  and 
valid  as  against  third  parties,  and  the  itiort- 
cagce  could  not  recover.  Lynch  &  HainauU,  5 
L.t.  J.  306,  Q.B.  1861 ;  970  C.C. 

LV.  Restitution  of  Price. 

283.  Th.e  right  of  restitution  of  the  price  of 
pale  on  eviction  is  independent  of  the  warranty, 
and  has  no  existence,  beyond  the  immediate 
parties  to  the  sale.  The  U'laudiire  Gi,hl iViniiuj 
Compaiiii  k  Dexharnis  ct  al,  4  R.L.  645  &  17 
L.C.;i.2'75,P.C.  1873)1511  C.C. 

LVI.  Revendication. 

284.  Goods  sold  by  an  insolvent,  after  issue  of 
a  \Tit  of  attachment  against  him  in  insolvency, 
may  be  revendicated  by  the  gnardian  under  the 
writ  in  the  hands  of  the  purchaser,  and  thai 
without   reimbursing    the  purchaser  the  prire 

)aid  to  the  insolvent.  Mallettek  W/ii/tees  qual., 
J2  L.  C.J.  229  ct  1  R.  L.  711,  Q.  B.  1868;  Ins. 
Act,  1875,  .sec.  82. 

285.  In  matters  of  insolvency  an  attachment 
in  revendication  must  be  nuid'e  within  fifteen 
t'ays  from  the  sale  and  within  eight  days  from 
the  delivery  of  the  goods  to  be  revendicated.  Si/I- 
vf.<<tre  V.  Sanderti  cf  id.,  3  R.L.  281  &  15  L.CJ. 
303,  S.  C.  1871 ;  1!)98  &  19'J9  C.  C.  &  Ins.  Aci 
1875,  sec.  82, 

LVII.  Rights  OF  Pluciiaskr. 

286.  The  bad  quality  of  goods  purchased 
and  delivered  is  no  defence  to  an  action  for 
the  price,  if  the  defendan;,  when  tiiey  were  pur- 
chased, had  it  in  his  power  to  e.^amine  them. 
Marquis  v.  I'oulin,  1  Rev.  de  Leg.  347,  K.B. 
1S13. 

LVIII.  Rights  of  Vkndor. 

287.  In  an  action  on  a  sale,  where  the  defen- 
dant agrerd  to  take  delivery,  and  the  sale  was 
lield  to  have  been  coinplet"e,  and  the  property 
passed  to  the  purchaser— //cM,  that  the  vendor 
was  entitled  to  sell  them  at  the  risk  of  the  pur- 
chaser, etc.,  and  could  compel  him  to  pay  the 
difference  between  ihe  price  of  sale  and  of  the 
re-sale.  Jack\si/ii\.  Fraser,  12  LC.R.  108,  SC. 
1862. 

LIX.  Separate  Transaction. 

?.88.  Where  the  plaintiflT  brought  action  for 
carpets  ordered  to  be  made  by  the  defemlant, 
according  to  directions  then  given,  and  which 
were  made,  and  the  action  inclu  'ed  an  account 
for  goods  sold  and  delivered  under  wiiich,  in 
Review,  the  plaintifi'contended,  tiiat  if  the  judg- 
ment ol^  the  court  below,  dismissing  the  action 
under  the  Statute  of  Frauds,  must  be  main- 
tained a.s  to  the  carpets  ordered,  that  he  was 
entitled  to  recover  tor  a  quantity  of  manilla 
fict'.ie.lly  sold  and  delivered  a  month  later  than 
the  rest  of  the  goods,  amounting  to  less  than  £10 
sterling,  bnt  which  had  been  included  in  the 
action.  The  judgment  of  the  court  belov/dismis- 
ing  the  action  for  tiie  wliole  amount  was  con- 
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firmed  with  costs.  Baylis  v.  IhjJand,  15  L,C.R. 
94,  S.C.R.  1864. 

LX.  Simulated. 

289.  Where  to  a  seizure  of  effects  an  oppoji- 
tion   was  tiled  by   the  defendant  and   imother, 
calling    themselves    co-partners,    earning  on  | 
business  under  the  firm  name  of  Duliorii  i  Co,. 
fettling  up  that  all  the  etlects  seized  lui.i  Iwi  i 
bought  by  one  of  them  at  n  sheriffs  sale  liail  is  [ 
a  cause  m  which  the  other  was  defendant,  an] 
tliat  they  had  since  formed  a   part nei ship,  to  j 
which  the  effects  seized  now    belonged— //,/.(,[ 
that,  as    it    appeared   by  the  evidence,  tlmitlie I 
effects  bad  been  bought  in  for  lesf.  than  tcrf 
pounds  bvihe   opposant,  who  was  a  biMlherof I 
the  defendant,  and  that,  just  before  the  sale,  iliff 
amount  of  the  debt  and  corts  had  been  deixiHtp]  I 
with  the  brother,  to  be  handed  to  the  iilainliil'in( 
case   he  did  not  bid  upon    any  of  the  artitlei 
about  to  be  sold,  after  which  the  partnerslii|i\va!| 
formed— //e/'/,  that  the  purchase  by  llie  |iiiiiiier-[ 
ship  was    fraudulent    and  contriveil    hv  lioitj 
parties    to  defraud.     McDonqall  \.  Ilnhorilkx 
Viibrn-d  ci  al.,  13  L.C.R.  177,  S.C.  18(12. 

290.  Where,  in  an  opposition  by  the  rpspon-l 
dent  to  a  fale  of  household  furnilnio,  on  liiel 
ground  that  the  opposant  ha'l  purchased  tliel 
eflects  seizt-d  at  a  judicial  sale  some  year?  pre-l 
viously,  and  had  leased  them  to  the  dclundartT 
the  appellant  alleged  that  the  purchase  bvtliej 
opposant  was  only  a  simulated  one  ami  notniaJel 
in  good  faith,  that  the  op|)Osant  was  a  hruther-i 
law  of  defendant,  and  hud  no  means  of  hisnwni 
to  purchase  said  goods  and  ett(-'('ts,  of  whicij 
allegations  proof  was  made  by  the  plainlill- 
Held,  reversing  the  judgment  of  the  courl  lie-l 
low,  that,  notwithstanding  the  opixisam-r 
receipt,  and  the  lease  regularly  passed  helorej 
notaries,  which  the  opposant  produced  in  iirooiT 
of  his  claim,  that  he  had  estalilishcd  no  (illeiii| 
the  said  goods,  and  that  the  opposition  inn.'tl 
dismissed  with  costs.  Dubois  k  Ii'i/nii, 
L.C.R.  21,  Q.B.,  1802. 

LXI.  Stipulation  in  Deed  ok. 

291.  A  stipulation  in  a  deed  of  sale,  tliatiliJ 
vendor    shall   deliver  to  the   purchaser  the  lill| 
deeds  of  a  property  sold  is   not  a  comlitioii  prf 
cedent  to  the  vendor's  right  to  claim  mymeii| 
of  the  purchase  money.    Filion  v.  Laloiiii(,\ 
L.CJ.  14,  S.C.R.  1874. 

LXII.  Stoppage  in  Transitu. 

292.  Where  the  vendee  shows  that  the  deliverJ 
of  the  goods  has  been  knowingly  made  mI 
perfected,  there  car  be  no  8toppa<!e  m  Immm 
Homier  v.  Johnston,  2  Rev.  de  Leg.  74,  K,r 
1812.  . 

293.  Where  the  vendors  notified  the  carried 
not  to  deliver  the  goods  to  the  purchaser,  ivliici 
thev  had  undertaken  to  carry,  as  thepurctej 
had  stopped  payment,  and  the  defemlanf,  disrf 
garding  the  notice,  delivered  the  j^oodstofhl 
purchaser— y/e/i/,  that  they  were  iiuhic  tolJ 
plaintitl  for  the  value  of  the  goods  as  sold  to iM 
consignee.— Cawr'^e//  et  al-  v.  ./ones  &  J^nat 
al.,-i  L.CJ.  96  &9  L.  C  R.  10,  S.C.  I858| 
1497  C.C. 
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costB.  Baylis  v,  Jiyland,  15  L.C.R. 
1864. 

DLATED. 

;re  to  a  seizure  of  effects  an  oppo?;. 
led  by  tiie  dereiidant  and  iuioiher,  I 
?m8elve8  co-partiiers,  earn  ing  oj  [ 
ider  the  firm  name  of  Dulioni  i  Co, 
that  all  tlie  cttects  seized  Imil  kt\. 
3118  of  them  at  a  sheriffs  sale  liaii 
wliich  the  other  was  defciidiint,  aiil| 
had  since  formed  a  partncr.-liip,  (,, 
eH'ects  seized  now    belon^roil— //.U, 

appeared   liy  the  evidence,  tliiuifc| 

been  bought  in  for  less  tliuii  tori 
llie  opposant,  wlio  was  a  liiMthtrotl 
int,  and  tliat,  just  before  the  Mile,  tlif'l 
the  debt  and  coi-ts  had  been  iifp(isit(i.|r 
other,  to  be  handed  to  the  iilaiiitii)'i[i| 
d  not  bid  upon  any  of  tlie  articlt 
sold,  after  wiiich  the  partnershipwa!! 
t/(/,  tliatthe  purchase  by  llic  p;irlner-| 
Iraudulent    and  contrived    liy  lioikl 

defraud.  McDoiigall  \\  JinboM  ji\ 
uL,  13  L.C.R.  177,'S.C.  18(12. 
ere,  in  an  opposition  by  the  rpspoii'l 
sale  of  household  furnunro,  on  liiel 
it  the  opposant  liad  purciiased  tliel 
ei\  at  a  judicial  sale  some  year?  fire-l 
d  had  leased  them  to  the  iicliMniant,! 
mt  alleged  that  the  puroliasc  byiliej 
as  only  a  simulated  one  ami  notiiiaJtl 
li,  that  the  op|)osant  was  a  brothor-in-f 
ndant,  an;!  bad  no  means  of  hi.«  mvnl 
!e   said   goods  and  ctt'ects,  of  \vliicli| 

proof  was  made  by  the  plainlill- 
rsing   the  judgment  of  the  court  l»-| 
,     notwithstandini;     the     opi)os.int'j| 
d  the   lease   regularly  passeil  lifloi 
■hich  the  opposant  produced  in  prooil 
1,  tliat  be  had  established    no  title  in' 
ods,  and  that  the  opposition  iniiJtl 
with    costs.       D\ibois   iV  I'lim,  13| 
Q.B.,  1802. 

ipuLATiox  IN  Deed  ok. 

tipulation  in  a  deed  of  sale,  lliattlii 
all  deliver  to  the  purchaser  the  litilj 
property  sold  is  not  a  condition  pre 
he  vendor's  right  to  claim  payiiioal 
jliase  money.  Filion  v.  Lalowk,li 
3.C.R.  1874. 

TOPPAGE  IN  Transitu. 

ere  the  vendee  shows  that  tlie  delived 

)ia  has  been    knowingly  made  anl 

Ihere  car  be  no  stoppage  in  tnimm 

Johnaton,  2  Rev.  de  Leg.  74,  K.Bj 

lere  the  vendors  notilied  (he  carrieij 
ver  the  goods  to  the  purchaser,  wiiic| 
ndertaken  to  carry,  as  iliepiircliai 
'd  payment,  and  the  defendant,  disra 
le  notice,  delivered  the  goods toikf 
—Held,  tiiat  they  were  liahlc 
r  the  value  of  the  goods  as  Poldtollij 
-Campbell  et  al  v.  Jones  &  Jormm 
D.J.  96  &9  L.C.R.  IO,S.C.1858| 
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LXJir.  To  Minors. 

m.  Where  a  person  seeks  to  recover  a  sum 
lf„,o:,ey  loaned  to  a  ndnor,  it  is  obligalorv  o 
Jt,,:,  to  prove  that  the  money  was  e.nploy,^)  °o 
|fienroht  and  advantage  of  tlie  minor  Milln- 
\lkmmlc,  18  L.  C.  J.  12,  C.C.  \»1\.  -A  mi 
KASH6  C.  C.  •     -..,  -:ju,  984, 


LXIV.  To  Vessels. 

295.  ^yhere  action  «us  brought  .^.,ainst  the 
U^ndants,  as  registered  owners  of  a  vessel  lor 
evalneof  woodsuppiie,!  for  the  n.eof'ttu' 
|wel,and  the  defendants  pleaded  that,  thoin-h 
lie.  «re  the  registered  owner-,  tliev  had  no 
fcierest,  and  had  in  no  way  contract;,!  lor  the 
Ul  in  f,uestio,i  i  that  the  vessel  was  bein.'run 
•.jaiiother  for  his  own  u.-e  and  benelit,  an^ftliat 
Ijcli  party    alone  was    liable-//,-/,/,    that    I, 

,.ry  of  ownership  did    not   detern!!   o 
pilitvofsticli  cases,  and   that  the  owner  linv- 
^'.4d  to    he   party    who    was    running  the 

..el,    hat   he  was  the  ,,erso,i  asrainst  whom 
|lioiishoiil,    have  been   brouaht.      lA„v/,„ 
M  etai,  3  L.  C.  J.  98  &  9  L  C    K  '  2V 
IC.  185;!;  2891  C.  C.  '"■'•  ^  •  it-  ^io 

ILW.  To  Two  Pkr.sons, 

h%.  Where  a  title  to  moveables  is  taken  with 
le^nowledge  th-.t  the  title  to  such  move 
ft.es  ivas  iireyiously  tran.fe;  red  to  another  bv 
leiatiie  vendor,  such  title,  of  no  avail,  I,, 
.  '1  Hit  /.».,.«//  V.  G„n-tin  et  al.,  10  L.  C.  J 
-..V2L.  C.  L../.42,  S.  C.  1866;  1027  C.  C. 

JI.XVI. 


I'lc  ilelav,  ami 
.  ,    'Isini  to  lesciml  ihe 

the  goods  atter  a  delay  of  six 
J"^fpli  V.  Mornnv  ct  a'  ,  4  L  T  T 
1800.  '        ^'-  ^-  ''■ 


iiot    da 
jds 
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.If property  is  burnt  by  accident  after  a 
hof  1.  hut  before  delivery,  the  loss  faX  on 

W\m'''  ^^^'■^""•'/"'^ ^- ^''•"■^•'''■. s. HI 0 1 ; 

2JJ.  Where  a  sale  of  goo,Ia  is  ma,ie  bv  ,nea 

Mient,  hut  belore  measurement  is  effo"  ed' 

f.>l.  are  destroyed  by  fire,  the  loss  fa)|'  ;'' 

.place,  s„eh   stipulation  'e-rdes'iV;:]! 
'i-iioiial  and  incomplete  until  the  occ  irre 'ee 
events,  an,   ,n  the  meantime  1  le  risk 
hlnnm.endUo!^    must  be   borne  by    ll: 
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01  la lilv      1^1  '  '""'"■'■"''"'  "'•  delivering  the  best 
quality,    ,j,.||vere.l    an   inferior   oualitv-wJ/ 
reversing  tlu..j,„l.nu.„t  of  the  co     ,  &     iS 

^|;enu.,km2,;^!!;:,,'^.t^;,-^<''---.«t 
«    that  ,lefe.idant  conhl 

sale  ami  return 

months. 

2.S8,  S.  C. 

"•£e'he",SmL!rnirr'''^'"''^''^''-'^ 
-urity.houi,[i;';:;:ei;o;'t^;;:j":„;t 

tisement  and  condition*  of  sale  the  nronertv  JL 

/}  /    uTi  '?'" '"  '■'V"'''  ot  wi/oip-L-tZ 

he  P  ;  "'  ''"''"'■'  '-''■  ""■  'l«''l  Of  ^  le  would 

e  construe,!  to  ontain  the  final  agreeii.eiu  of 

L.  C.  R.  I.is's.  c^  186;f  ^""''^'  '■  •^"''^'''  ^^ 
;i04,  Where  the   parties  l,a,i   chan,red  horses 


txvii 
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Vai.i'kof  the  Obji.xt. 


~ri\u  T'"''""'  *"  ^'"^  ""»'  "f  e.xchange 
J<M,  that,  n  conseijnence  of  thedelav  uhid, 

CO,  r'l"'"'  "T  •'"'  "-an^-'Ction,   defen  an 

cou  ,    not  deinau,!  rescission  of  the  sale   b       l,p 

the  irt;;',""'"r^^'  ""  -gainst  adei'mS    y 
e    a,rord,n,,   to   ,,,„    ,,,,„,   e,„^|i,,,^j  '^« 

8  ^  J  '^l''"-'',  -■.;  ^""''  ^ '  '■""''■«.  8  L.  C.  J' 

t'nrn',  ''^"i     l-'-'iict  15;WC.  C. 

throithl'hr': '''''''*'  '"''*   '°    "'«    'J«'fen,!ants, 
yirougli  a  broker,  a  iiuaiitity  of  iron,  whieli  said 

iual'itt'oni:?'  '^'^'''■•'',  '°  "■-""-  and  tSXe 
quallt^  '>f  before  complefmjr  the  purchase      No 
.in.:  was  spe,3iHcn!ly' state,?  by  tlie  broke;  as  to 

'.  The  value  of  the  article  soil    '        J  '"  ^oXr'Z,^;!:±'::,r^  l^T^  - 
■tol  to  the  subiee,  n.  ..r.,':,'!  '''l'^    "'  T" >    Was  fonn.l  to  be  rusty  a    rZii^e  I-//  /  /  \?1 

Rosenhem  \  the  plaintiffsohl  .he^ron  as    ,^    ~Sfe  an'] 

'esented 
pur- 

the 

representations— ^e/rf 


lal  to  the  subject  of  the  sale, 
f^M  C  H.  L.  2.58,  Q.  B.  I854. 

•^^Ur.  Waiirantv,  see  EVICTION, 


;»nlie,n.  ami  four  days  a  eVward  '  by^a  ff'"''  '''«'/''<',  ^^^f'-'Jant,  knowing  h;  lor, 
«™  memorandum  of  bargain  andt'le  ^ex"  |  he  anim"'  't 't''^'  •*"''  f«-"i»'ently  repreT 
^--....iiesanietermsastheformernnJ  Jh  1  V"'?''^'*''  "o""''.  an<  tbe  plaiutifl' 
Hercargoof  coals,  ami  ^^S^I^'^l^'^,  It: J^^^/^^^    the  de.en-^la^t'Jn 
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that  it  must  be  established  l)eyoiid  doubt  that 
these  facts  were  true  to  allow  plaintiff  to  recover. 
Teaiiel  &  Pn/or,  12  L.  C.  J.  108,  Q.  B.  1868; 
1523  &  1524  C.  C. 

307.  A  purchaser  cannot  require  a  guarantee 
from  the  vendor  equal  to  the  value  of"  the  pnj. 
perty  purchased,  but  where  he  has  paid  part  ot 
the  principal  of  the  purchase  money  he  may 
retait)  the  balance  and  the  interest,  unless  the 
vendor  gives  security  for  the  entire  price  of  the 
purchase.  Farrell  r.  Cassia,  3  R.  ' ,  32,  S.  C. 
1871. 

308.  An  action  to  rescind  a  sale  on  account  of 
breach  of  warranty  must  be  brought  with  <lue 
diligence,  and  must  have  the  effect  of  replacing 
the  other  parties  in  the  same  position  with 
respect  to  the  goods  which  are  the  subject  of  the 
contract  as  they  were  before  their  delivery. 
L.-wis  e.i  al.  &  Jeffrey  et  al.,  18  L.  C.  J.  132, 
S.  C.  1874;  1530  C.  C. 

309.  Where  a  person  buys  seed  wheat  which 
does  not  germinate,  he  cannot  be  held  to  pay  for 
if.,  and  that,  njtwithi'ianding  that  the  seller  is 
ii^norant  of  any  latent  defects  in  the  wheat. 
M«l(ishe  &  Bruyere,  5  R.  L.  395,  C.  C.  1874  { 
t622  &  1524  C.  0. 

310.  At  a  trade  fttle of  groceries  thedefendant 
bought  a  let  ol  goods  nir;ounting  to  $336,  and  on 
their  arrivai  refused  i  ^  pay  for  them,  on  tlie 
f;rouni1  that  tiicy  were  ^  A  as  represented  at  tlie 
118 le.  De  pLuutiff  brought  action  for  the  amount, 
and,  on  <'-,»;  matt'  r  !>eii,^  referred  to  arbitrators, 
t'ley  found  for  plp.intiff,  less  $20  for  broken  bot- 
tles. Urquhari  v.  Moore,  18  L.  C.  J.  71,  S.  C. 
1874. 

LXIX.  What  IS. 

311.  Action  was  brought  against  the  Grand 
Trunk  Railway  Company  for  lods  et  ventes, 
b«sc-d  on  its  acquisitio;)  of  the  St.  Lawrence  and 
Atlantic  Railway,  by  agreement  of  obligation — 
Meld,  confirming  the  judgment  of  the  court 
below,  that  such  agreement  did  not  constitute  a 
eale  or  transfer  equivalent  to  a  sale,  and  conse- 
quently did  not  subject  the  defendants  to  th 
payment  of  the  mutation  fines  claimed .  Kierz- 
KQvoski  V.  The  Grand  Trunk  Railway  Company 
of  Canada,  4  L.  C  J.  86  &  8  L.  C.  R.  3,  8.  C. 
1857  4  10  L.  C.  R.  47,  Q  B.  1859. 

312.  A  contract  lor  work  and  labor  done  in 
the  repair  and  manufacture  of  certain  articles  is 
not  a  sale  pure  and  simple,  but  a  contra(!t  for 
the  hire  of  work.  Donegani  &  MollinelU,  14 
L.  C.  J.  106,  Q.  B.  1869. 

LXX.  What  it  Comprises. 

313.  A  sale  of  a  mill,  with  all  the  articles  used 
therein  for  working  it,  does  not  comprise  old 
machinery  no  longer  used,  and  which  has  been 
replaced,  though  such  old  machinery  have  been 
ten  in  the  mill.  BruU  &  Daaialer,  19  L.  C.  J. 
112,  Q.  B.  1874. 

LXXI,  Whsn  Perfected. 

314.  Where  a  purchaser  brought  action  in 
revendication  of  a  quaiiiiiy  of  hops  which  he 
bod,  purchased,  anid  which  the  seller  had  failed 
todelrrer— /r«M,  confirming  the  decision  of  thd 
ttnK  below<  thai  as  the  hops  were  sold  by  weight 


and  had  not  vet  been  weighed,  that  the  ssle»M 
not  perfected,  and  an  attachment  in  revendi. 
cation  would  not  lie.  Kellu  et  al.  v.  Menill,  > 
R.  L.  194,  S.  C.  R.  1869 ;  1474  C.  C  ' 

LXXII.  When  Void. 

315.  In  an  action  to  revendicate  a  larR 
quantity  of  hides  purchased  tiy  defeaJati 
through  dealers  in  Montreal,  who  had  pnrchiseil 
ihein  from  one  Stevens,  a  partner  inthefirn, 
who  had  undertaken  to  tan  the  hides,  and  din 
having  sold  them  converted  the  proceeds  to li; 
own  use  in  fraud  of  the  plaintiffs,  who  had  k 
served  to  themselves  the  right  to  dispose  of  tin 
hides  after  tanning,  allowing  to  the  tanners  i 
percentage  of  the  profits  for  tanning  them-Uelt 
that,  without  proof  that  the  purchaser 
bought  in  bad  faith,  knowing  that  the  hidei 
were  not  the  property  of  Stevens,  that  thtsjii 
niust  be  held  to  be  perfected,  and  the  action  w» 
dismissed.  Fawcett  et  al-  v.  Thomvaon  et d 
4  L.  C.  J.  234,  S.  C.  1862 ;  1489  C.  C  ^ 


SALVAGE— ,See  MARITIME  LAW. 


SAMPLE. 

!•  Salibv,  .?ee  SALE. 


SAUF  A  SE  POURV0IR-&«  JUI 
MENTS. 

SCELL^— ^ee  SEAL. 


SCHOLARS— -See  STUDENTS. 


SCHOOLS— 5ee  COMMON 
SCHOOLS. 


SCHOOL  COMMISSIONERS-^  j 
COMMISSIONERS. 

SCHOOL  MASTERS. 

I.  Engagement  of,  316. 

II.  Powers  of,  317. 

III.  Removal  of,  318. 

I.  Engagement  or. 

316.  School  commissioners  are  not  litblej 
punishment  under  C  8.  L.  C.  cap.  15,  sec.  ll 
lor  having  engaged  a  school  master  wilbonlj 
diploma.  Audette  et  al.  v.  Duhamd,  1  Uf 
8.  C.  1865.  ' 

II.  Powers  OF. 

317.  Where  an  action  of  damages  was  bfMJ 
by  the  father  ol  a  ciiild  agamst  a  ethool  atr 


SBK'tSWMBSMWti. 


i 


SCHOOL  MASTEIiS. 

not  vet  been  weighed,  that  the  sale  wtji 
'cled,  and  an  attachment  in  revendJ 
mid  not  lie.  Kelly  et  al.  v.  Mermlli  r 
I,  8.  C.  R.  1869  ;  1474  C.  C. 

'..  When  Void. 

1  an    action    to    revendicate  a  IsrjJ 
of    hides    purchased     by    (]effn.]icl 
iealers  in  Montreal,  who  had  purchsseii 
in  one  Stevene,  a  partner  in  the  firm 
undertaken  to  tan  the  hides,  and  »bj 
)ld  them  converted  the  proceeds  to t 
in  fraud  of  the  plaintiffs,  who  had  rH 
themselves  the  right  to  dispose  of  t 
ir  tanning,  allowing  to  the  tanners  j 
;e  of  the  profits  for  tanning  them—UtH 
hout  proof    that  the   purchaser 
I  bad  faith,   knowing  that  the  hidei 
the  property  of  Stevens,  that  thtsail 
leld  to  be  perfected,  and  the  action  wJ 
.    Fawcett  et  al  v.  Thommondm 
.  234,  S.  C.  1862 ;  1489  C.  cf 


SCIRE  FACIAS. 

|feej[«8siTe  punishment  Of  the  child,  whereby  it 
Isjffered  a  great  deal  and  was  obliged  to  be  nlaced 
Her   tnedical    treatment,    and  the  defendant 
Ipl,«deo.  denymg  the  seventy  ofthe  punish.ne.it 
ly  setting  up  the  legal  right  of  the  defendant 
ItopuniBh  ascholar-i/e4  that  school  masters 
Itave  a  right  of  moderate  chastisement  of  dis- 
ItMieiit  and  refractory  scholars,  but  this  right 
lun  only  be  exercised   where   it   is  absolutely 
Jii«ose«ry  for  the  maintenance  of  school  disci- 
IphneaDd  the  interests  ofeducation,and  thenonlv 
lto«  degree   proportioned  to   the  offence  com- 
Imtted,  and  any  chastisement  exceeding  that 
llimil,  and  springing  from  motives  of  caprice  or 
Iiok:,  constitutes    an   offence  punishable  like 
lordinary  dMits.      Briason    v.    Lafontaine     H 
|l C.  J.  173 &  14  L.  C.  R.  377  S.  C. ,  ISfaT 

III.  Removal  or. 


SEAMEN. 


um 


SEA. 
^  j.^KcLRH  OF  Navigation  of,  see  MARITI  .VIB 

SEAL. 


ri  -^,^'"=';CE  or,  on  Deeds,  321. 
IX-  Or  CoDRT.  R99. 


318.  Where  a  school  master  brought  action 
J)f«n  amount  equal  ta  six  months' salarv.  he 
IkviDg  been  dismissed    by    resolution   of   the 


)r  CoDRT,  322 
I-  Absence  of,  on  Deed.s. 

Of?LLnv"^if'ufe  n^  ^''''  V°  *  J««d  °f  «'»''» 

Assoaation  v.  Moore,  5  R.  L.  291,8  0    18^4 
II.  Or  CotjRT. 


GE—See  MARITIME  LAW. 


SAMPLE. 

t  BV,  ,?ee  SALE. 


■  .  J ,  _  .  -7  —»•«■,  vucab  me  power 
Ipukd  to  commisbjoners  to  remove  schoolmas- 
Bus  (or  incapacity  or  misconduct  does  not  re- 
llieve  them  from  liability  to  damage  if  such 
^moval   19  ordered   witiiout  sufficient  cause.' 

arm.  V.  i.^e  iwhool   Commissioners  of  La- 

"me,  I  L.  C.  J.  40,  S.  C.  1856. 


i  SE  POURVOIR_<Se«  JDI 
MENT3. 


SCHOOL  MUNICIPALITY-^. 
COMMON  SCHOOLS. 


III. 


SCELLJ^— >S«e  SEAL. 


SCHOOL  TAXES. 

].  Jurisdiction  in  Action  for,  319 
II.  Liability  to,  320. 


lOLARS— -See  STUDE.NTS.    ■  I,  Jurisdiction  in  Action  for. 


CHOOLS— /See  COMMON 
SCHOOLS. 


The  Superior  Court  has  no  jurisdiction 


^   ^  SEAMEN. 

I.  Actions  by,  323. 

II.  Rights  OF,  .•(24,  325. 
Wages  of. 

Liability  for,  326,  327, 
description  of,  328. 
^wilegefor,  'see  PRIVILEGE 
Right  to,  ^29. 
IV.    WHOABi,  330. 

I.  Actions  by, 

323.  Action  was  brought  by  an  American  sp^ 


)0L  COMMISSIONERS- 
COMMISSIONERS. 

SCHOOL  MASTERS. 

iOEMENT  OF,  316. 

VERS  or,  317. 
liovAL  or,  318. 

^OEMENT  or. 

ihool  commissioners  are  not  )i«ble| 
nt  under  C  8.  L.  C.  cap.  15,  MC.  11 
g  engaged  a  school  nia^'ter  wilbonll 
Audette  et  al  v.  Duhamel,lVii' 
>. 

r ERE  OF. 

here  an  action  of  damages  was  brMJ 
ther  ot  a  child  agamst  a  Bchool  nnr 


■Ste  B  "'  LluiI'ITY  to. 

20.  The  proprietor  of  a  seigniory,  if  under 

ere,  18  Hubject  to  assessment  for  the  support 

Jelenientary  schools.     Caldwell  ^  The  School 

■w»A  3  Rev.  de  Leg.  364,  Q.  B.  1847. 

SCIRE  FACIAS. 

■  Whits  ok,  see  WRITS. 


^^arroU  v.  Ballard,  12  L,  C.  R.  247,  C.  C.  1861. 

an;iStof'l[eTm3a%rnlmT„\T'*?^ 

tla,  and  « i.h  the  terms  of  «  »tT„I^5^i'/,?' ""i"  ^^''»»  S""" 

perBons  in  relation  to  .net. -hinl^-.f^i'"''''**'  *'"'  '"  »" 
the  same  extend  and  ann?v  to  A/  '","'«  s"""*  nianner  an 
chant  servi..."  „,.  1  r    ?PV,  '"  "'^'P"  '"  ^^^  Britlgh  Mer- 

this  Act  bj  or  a^a  nJt^„?n^'»'°  "f  "'torm.lion  under 


!™^nt  during  ilm'^^errfolVowl'ie  »haTl"h  "^"' '"«'J  I  '"8  a  ""''j^'ot""/  Her"  ~MM.%ty"'o7'.':r  ?"'»•.•  ■"J"  "<>» »<> 


I,  and  not  be- 


I    I; 
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31.  KlQHTS  OF. 


SEAMEN. 


324.  A  steward  ilisplaced  and  punished  with- 
out cause  is  not  bound  to  serve  as  cooit,  and 
may  recover  his  wages ;  and  a  demand  for  a 
wafcii,  etc.,  taken  liy  the  master  from  the  sea- 
man's chest  may  be  added  to  sucii  demand  for 
wages.  The  Sarah  in  re„  1  S.  V.  A.  C,  87. 
V.  A.  C.  18:i6. 

32a.  And  where  the  master  was  proved  to 
liave  assaulted  tlie  steward,  who  brouglit  action, 
the  sum  of  X'lO  sterling  was  ilecreed  to  the  ste- 
ward therefor,    lb.,  &  I.  S.  V.  A.  C.  89. 

III.  Wages  OF,  .see  MERCHANT  SHIPPING. 

320.  Liahiliti/  /ri)-.— Action  w.n.s  brouglit 
against  the  mortgagee  of  a  vessel  by  a  seaman 
(or  his  wages.  The  mortgages  being  registered 
as  such  under  the  act  for  the  encouragement  of 
shipbuilding— flc/'/,  reversing  the  judgment  of 
the  court  below,  that  lie  was  not  an  owner  so  as 
to  be  liable  for  the  wages  of  the  seamen  en- 
gaged in  navigating  it,  or  of  tlie  mechanics 
eniploved  in  completing  or  repairing  it.  Dichei/ 
ih  VaribmiU,  K  L.  C.  R.  150,  Q.  B.  18G0;  2378 
C.  C. 

327.  But  where  action  was  brought  against 
tlie  registered  owner  of  a  vessel  (or  the  wages  of 
a  seaman,  and  the  defendant  pleaded  that  though 
lie  was  owner  at  the  time  of  the  institution  of 
the  action,  lie  was  not  the  owner  at  the  time  tlie 
debt  was  incurred— //e/(/,  that  there  was  no 
such  distinction  in  the  law,  and  lie  was  never, 
theless  liable.  Warner  exp.,  5  L.  C.  J.  120  & 
11  L.  C.  R.  115,S.  C.  1860. 

328.  Pre.icrip/ion  of.— In  an  action  for  the 
recovery  of  wages  due  to  the  plaintiff' as  ma^ter 
of  a  steamer  plying  between  Montreal  and 
Laprairie,  and  defendant  met  the  case  by  a  plea 

-of  pre.scription  of  one  year  under  the  127tli  art. 
of  the  Cijiitume  de  Paris— IleU,  th&i  the  pre- 
*crintion  established  by  such  article  di<l  not 
apply  to  seamen's  wages,  liarbeau  v.  Grant, i 
L.  C.  .1.  291,  S.  C  18G0  ;  2202  &  2406  C.  C. 

329.  Ritf}ii  to.— In  an  action  by  a  seaman  foi- 
wages  under  a  contract  entered  into  before  the 
passing  of  the  Merchant  Shipping  Act  of  1854, 
where  the  plaintift  pleaded  that  the  vessel  in 
which  the  defendant  bad  been  engaged  was 
shipwrecked  and  became  a  total  loss,  and  that 
the  plaintiff  had  been  saved  from  such  wreck 
and  returned  to  England— //«W,  that  the  freight 
earned  by  the  vessel  was  the  moihei'  of  the 
wages  of  "the  seamen  and  that  where  the  vessel 
was  a  total  loss  the  seamen  could  not  recover. 
Bernier  A  Langlois,  6  h.  q.  R.  425,  S.  C.  1805. 

IV.  Who  are. 

330.  In  an  action  for  seaman's  wages  against 
a  registered  advaner  or  mortgagee — Jleld,  re- 
versing the  judgment  of  the  court  below  that  the 
plaintitt,wlio  was  employed  as  engineer  on  board 


tries  by  tlie  terms  of  treaties  in  force  between  Her  Mar 
ieBtv'sGovernineiitBiid  tlie  Government  or  Ooverniiients 
iif  which  country  or  eounlrios  it  is  Hli(iulHle<l  Ihul  Ihu 
assistance  ot  British  courts  and  niagistrates  shall  be 
granted  to  the  subjects  or  citizen,  of  such  country  or 
countries,  or  one  of  such  parties  be  asubjeotorcllizoiiof 
nnv  such  country  and  tne  other  a  subject  of  Her  Ma- 
jesty. C.  .38  Vic,  cap.  39,  sec.  IS. 
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the  vessel  could  not  be  considered  a  mariner  j 
seaman,  and  therefore  had  no  lien.  Dickeux 
Faribault,  11  L.  C.  R.  150,  Q.  B.  1800.       ' 


SECRETAEY-TREASUREIJ 

T.  Mandamus  Audressep   to,  see.  M\Ni)i 
MUS. 

II.  Of       Corporations      see     COltPORi 
TIONS. 

III.  Of    Mi'Nicii'ALiTV,    see    MUXICIP\I 
CORPORATIONS. 


SECRETION. 


I.  What  is. 


331.  Where  an  affidavit  for  capias  ?pt  t-n 
that  the  defendant  had  secreteii  ami  inailc 
with  his  individual  estate,  debts  and  etlcrt- 
intent  to  defraud  hi,s  creditors,  and  il  was  [irovr 
that  the  property    which    he   had    ilii^poscd 
was  immoveable  property — Helil,  that  tiii'iti 
a  sufficient  secretion  to  support  a  caniiis.  7,i/,i,J 
V.  Chamberlain,  5  L.  C.J.  49,  S.  C.  IWK,      '^ 

332.  Nor  does  it  aiieci  the  validity  of  lii 
affidavit  that  the  property  was  dispo.si'd  oialj 
time  when  the  debtor  was  notoriously  iiisoh»Q| 
lb. 

333.  And  in  another  case — //t7'/,  tlmtuiren!! 
stances,which  amount  to  fraudulent  prelererJ 
by  the  debtor  insolvent,  do  not  anioniit  to  •«!( 
tioii,  and  are  not  therefore  sufficient  gromiilsK 
a  capias.     Tremain  v.  Sausum,  4  L,  C.  J  i^ 
C.  I860. 

334.  Where  a  writ  of  capias  issued  a;;ain-i| 
defendant,charging  him  with  secreting liisest 
and  etliects  by  disposing  of  his  iininoveableprj 
perty,  he  being  insolvent  and  having  no  otiif 
estate,  an',  in  the  deed  of  which  sale  tliedefel 
dant  had  made  a  statement  that  he  hail  rcceiij 
only  SI 98  on  said  sale,  whereas  he  had  actual 
received  $466.  Held,  on  motion  to  iiua*li, 
the  fact  of  defendant  alienating  his  real  estate  «■ 
not  of  itself  a  sufficient  ground  for  theissuingl 
a  writ  of  capias,  but  as  there  was  eviilcnifraJ 
in  the  transaction  the  motion  wotiKl  be  it 
missed  with  costs.  Duniont  v.  Gimrt,llX\ 
119,  S.  C.  1862. 

335.  And  where  the  insolvents  made 
assignment  of  their  estate  totrustee.«iallofwlii 
were  more  or  less  connected  with  them,  aiidtl 
plaintiff  sued  out  a  writ  of  attachment  befol 
judgment,  charging  them  with  secretini.'or bell 
immediately  about  to  secrete,  etc.— /W.  thr 
the  word  secrete  does  not  mean  simply  liiiiii] 
but  making  away  with  the  propertv  in 
manner  calculated  to  deprive  the  credilorsl 
their  rights.  The  Molsons  Bank  v.  Leslkttf 
8  L.  0.  J.  8,  S.  C.  1863;834C.C.P. 

.336.  Where  the  only  proof  of  the  defendant  ll 
was  making  away  with  and  secreting  his  estf 
wiis  that   he  had   advertised   his  immovei 
property  for  sale,  but  that  no  notice  or  adveitl 
ment  of  such  sale  was  made  at  Longue  Foil 
where  the  plaintiff  ii-y-ed- /f'-.W,  itisufiieieDtJ 
there  was  no  proof  of  fraud  and  the  attaclim 
was  dismissed.     Quinn  v.  Edson,lLC.lt 
129,8.0.1865. 
I     337.  A  fraudulent  preference    given  HI 
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el  couli',  not  be  considered  a  marinefoi 
and  therefore  had  no  lien.  Dicknr 
/<,  11  L.  C.  R.  150,  Q.  B.  1800.        - 

ECRETARY-TREASUREI5 

{DAMUs  Addressed  to,  see  M\XDij 

Corporations      see     C01{POR.J 

p  Mrxicii'ALiTY,  see  MUNICiPAi 
RATIONS.  ^ 


SECRETION. 


Vhere  an  affidavit  for  capias  ,^m  m\ 
defendant  liad  secreted  ami  niaije 
individual  estate,  dehtsand  eticct.- 
defrand  liis  creditors,  and  it  wasprovd 
property    wliicli    he   had    djpposed 
loveable'  property — Hehi,  tlmt  tlii.sJ 
■nt  secretion  to  support  a  capias.  Land 
berlain,  5  L.  C.J.  49,  S.  C.  IMH,      1 
for  does   it   afiect   the   valiijily  of  lU 
that  the  property  was  dispo.scii  oiall 
?n  the  debtor  was  notoriously  iiisolvenf 

Liid  in  another  case — //cA/,  thatoircii;< 
vbicli  amount  to  fraudulent  prelerenj 
?btor  insolvent,  do  not  anioiint  to.-ecJ 
I  are  not  therefore  sufficient  ffroiiiils i| 
IVemuin  v.  Sausum,  4  L.  C.  J.  4^,f 

Hiere  a  writ  of  capias  issued  n'^mnf 
itjcharging  him  with  secreting liise-t* 
ts  by  disposing  of  bis  immoveable p 
!  being  insolvent  and  having  no  o(iil 
\'.  in  the  deed  of  which  sale  thedefef 
.  made  a  statement  that  he  haJ  recfivJ 
8  on  said  sale,  whereas  lie  had  actnall 
$466.  Held,  on  motion  to  oua«li,ili[ 
if  defendant  alienating  his  reale.stateif| 
lelf  a  sufficient  ground  for  the  is-iiingl 

capias,  but  as  there  was  evident  fraJ 
;ransaction  the  motion  would  be  ji 
'it!)  costs.  Dumont  v.  Gourt,llX\ 
:.  1862. 

,nd  where  the  insolvents  made 
•nt  of  their  estate  totrustee.s,allofivliol 
re  or  less  connected  witli  tliein,  andil 
sued  out  a  writ  of  attacliinetit  befoj 
t,  chargingthem  with  secretin;:  or  bell 
tely  about  to  secrete,  eic.—Hehlm 
1  secrete  does  not  mean  simply  liidiJ 
ling  away  with  tiie  propertv  in  a| 
calculated  to  deprive  the  creditors! 
hts.  The  Molsons  Bank  v.  LesUetif 
J.  8,  S,  C.  1863  ;  834  C.  C  P. 
Hiere  the  only  proof  of  the  dcfendanltl 
:ing  away  with  and  secreting  lii.s  e-ij 
It   lie  had   advertised  his  iniinovei' 

for  sale,  but  that  no  notice  or  adverti 
such  sale  was  made  at  Longtie  Pof 

ic  ptrtiMiifl    iivr'< — ti''"*^   t't'"* — ' 

is  no  proof  of  fraud  and  the  attachni 
nissea.  Quinn  v.  Edson,  I  LCI* 
.  1865.  .        I 

A.   fraudulent  preference   given  b?| 


SEDUCTIOX. 

j,Dtor  to  one  of  his  creditors,  by  selling  him 
,,..ipvs  security  for  a  debt,  is  not  a  secretio^ 
,« does  not  consti  ute  a  sufficient  ground  for  a 

r,  8fit,,  .t  3  L  C.  L.  J.  50,  Q.  B.  1867. 

.  athni  ed  of  the  property  and  etlects  ot  the 
iOTdaiitgenerally,  and  not  merely  uf  the  move- 

3:-9.  Where    a  trading  partnership  obtained 

Jvances  from  a  bank,  under  an  aj;reement  that 

f,  proceeds  of  sale  of  a  quantity  of    femluck  ' 

U^lract,  manufaciured  by  the  partnc-shj 
Kill    k'  nuiiJ  to  Miu  l.n..l,  ;..  -.        '  -H 


SEDUCTION. 


120:^ 


.iild  Ik-  paid  to  the  bank  in  repayment  of  the 
ivances,  and  thepartnership,  ufiifein  a  stateof 
t.ouen.v  and  largely  indebted  to  the  bank.con- 

fcLlfnf'f 'T""'"'  "f'l'''^''  ■'"=  proceeds  of 
|4  bar  els  of  bark  extract  to  the  general  pur- 
fc^fs  ofthe  business  without  the  knowle.lge  or 
Unto  the  buuk-Meld,  that  such  act.Tve°[ 
kconnecliotj  with  the  evidences  that  tlieacts  of 
If  partnership  as  regards  the  bank  were  froin 
f^ltolast  akin  tofraud,  and  did  not  amount  " 
kreiion   will  intent  to  defraud,   sufficient  to 

1341.  Proof  of  undue  preference  in  insolvency 
hi  no  con.stnute  secretion  or  making  away 
lili  the  property  so  as    to  justify  a  "capia, 

p?4,79fc^C.'p     ^"^'"*'  '^^'  ^-  ^09- 

tl"?.'""i''r''i"«  °f '^"^  "'"its  of  a  peti- 
lo  by  the  defendant   to  be  dischan^ed  fro  , 
«    under    capias-//e/d,   that   U^e  sa  e  o 
>eables  by  an  insolvent  debtor  to  a  person  (br 
|l.e  received,  does  not  amount  to  secreth^^^i  of 


k'a-at:^[--tSrt,Si:iif-^ 
jK.B.  1821.     """'"«""■   1  i^'-'v.  de  Leg.   507, 

janSioin^'llSr^tion'of'r^'^'-^^-'-". 

i  the  court  below,  that  a    In  ,1         J'."'p'""'"t  of 

:  not  bring  an  action  on     el  f'  o  'hi  "'f"'  ?'"^' 

I  without  being  appointed  tutrr   H  .         ''""fe'l'ter, 

|n»Ht  be  held^o  I  a ve  s   1 1 led'  "'''  ""'  "'"'" 

ong  as  ^l.e  remained  a      i  or^'Th'.r.T  "'"  "■" 

■tied  to  bring  .uch  actio    rj'it  was     f  "''?■'"• 

y    niaintained.     PuMlle    V    n      ""'=<"''I">S- 


n.  By  Married  Max. 

sedSir^^XefS'in.iv"  "<='-■  '^^ 

ti.ne  ofthe  alleged  seducUonLMi°"?  ""'  '''« 
was  |narried-7/./,;X''h'7;«^''«fr'''''int 
Lavoie  V.  Lui-oi,,  3  R.  L.  4,50*  S   C   1871  '^       "' 


SECURITY. 

'AwixsT   Hypothec,  jee    HYPOTHEC 

|I.  FoK  Costs,  ,9ee  COSTS 

i  E;CoxTESTED  Election  CASEs,«eeELEC- 

JjV.ToKEtp  THE  Peack,  see  PEACE. 
|.ioBE  Given  BY  Provisional  Possessor 
lUc.w  Estate,  ,ee  ABSENTEE 


HI.  Costs  op  Maintenance. 

a'«^^6r""'^^^^-'in2/i:cS;. 

IV.  Damages  for. 


SEDUCTI02^. 


[j  Aciiox  FOR,  ,343-346. 
•By  Married  Man,  .347 

1.  Costs  OK  Maintsnance,  348. 
|t.  UAMiOEs  FOR,  34!)-,352. 
,"f,^I'»RKiED  Women,  35.3. 
'^ViiHoiT  Promise  OF  Marriage,  354. 

liCTIOSFOR. 

po^SvidnaHy'T'  T  bro"ett  against 


c«  n,  dama.es  for  selctL      Av''"'   ^'""""t 

'\^0.  In  an    action  of"  damasps  fr,,      j      . 
•""ier   peculiarly    base  circumL      seduction 
damasres  was  awarded      /W        5""=^'    ^'t-OO 
(^-  L.  J.  18,  S.  C.  "870  ''^"'^  ^'  ^^«'''«,  3 

351.  Jn  a,j  j^j,,j^jj        damages  fnr  .  j      • 

and  breach  ol  promise  of  rnarrife  «n//''"*="on 

tenance  and  pater.nty,w  "ere  the  nr^.''/°'" '"«'"- 

the  plamtitt;a'^wo,naif ^f  Ee  nCtc-^l "■"'  f^' 
to  the  desire  of  the  defendant  .;„?"'-^-^''e'''ed 

t'onable  circumstance  !  b.U  vas  ^Wl^''^  'i"^«- 
questionable  conduct  suhsU,?!  !  "^.'*'^  very 
v-ersing  the  decision' o.tX.fe^^  re": 
damages,  that  she  was  no Unti  ed  S  T  ^'  *° 
butorriy  to  ccst  of  childbirtira,  11° '/"'""^^^^ 
foussani  v.  Barrette,  15  Lr  p'"?^"iJ''<^e-  ■ 
1864.  '  '-•  ^  ■  ^-  iJi,  Q.  i}. 

352.  And  in  another  cniie~n^ii    ■ 
t  lat  a  condemnation  of  £500  wl    '  '"  "'PP*"''  ■ 
the  absence  of  proof  that  tT.t    '^"««>ve,  in.  , 
wealthy,  and   tha^t   tL;eneli;\-^"--^B 


,i 


..ij 


! 


,•1 
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ajgpravating  circumstances  attending  the  seduc- 
tion. Oiipul  &  Bunnean,  10  L.  C.  J.  177  <fe  1 
L.  C.  L.  J.  33,  Q.  B.  1865. 

V.  OfMahriki)  Women. 

3.5;!.  A  liusband  liaa  an  action  of  damages 
aj.'ain8ttlie  seducer  of  li in  wife.  Lafremert  v. 
Jiibmdy,  5  H.  L.  742,  S.  C.  1874;  lO'SS  C.  C. 

VI.  Without  Phomise  of  Marriaok. 

3j4.  An  action  for  seduction,  where  the  com- 
jiluinant  lias  attained  iier  majority,  and  no  pro- 
Jiiise  of  marriage  is  alleged,' will  be  diHrnissed 
<in  demurrer.  Veisoniieau  v.  Cmlolle,  13  LC.J. 
I'll,  C.  C.  1808. 

SEED— &e8ALli;,  Warranty. 

SEIGMOKIAL  COMMISSIONERS. 

I.  Liability  ok,  .w  TRUSTEES. 


SEIGNIORIAL  DUES. 

I.  AuRKAiis  OF,  355-357. 

II.  Liahii.ity  KOit.  358. 

I.  Ahhi.m:^'(.k, 

355.  'J'iic  .-uitnle  G  Vic,  cap.  15,  which  ex- 
tinpt?'  ?eif:nK)rial  riirhts  Irum  regi.strutiun,  does 
not  apply  to  intereet  accrued  thereon  hv  virtue 
of  a  special  .<nhsiijueiit  covenant.  Mailtoux 
txi>.  k  dirers,  3  I,.  C.  U.  192,  S.  C.  1853. 

350.  An  action  fur  $I).33,  urrear.x  of  ceus  el 
niiti's,  is  not  an  appealable  action,  and  a  motion 
to  treat  it  as  a  nun-appealuble  action  will  tie 
LTaiited  with  costs.  Dc  lidlefeuilks.  Muckiw.A 
H.  I,.  33,  C.  V.  1S71. 

.'157.  Action  wa.'^  brouglit  by  a  seignior  a^'ainst 
a  r«;/j.s/7r//;'e  lor  arrear.-i  of  c'e«.v  il  renfe.s  due  in 
virtue  of  acontract  of  concession.  The  defendant 
pleaded  several  jileas  ;  That  tlie  land  In  ques- 
tion was  wild  land  (Jcne  in  hois  deboiit);  that 
,y  the  law  of  the  country  tlie  seignior  was  bound 
o  concede  at  the  rate  of  one  sou  for  eacli  arpent 
—Held,  that  tiie  uiiei  of  the  King  of  France  of 
July,  1711,  could  only  be  made  to  apply  to  cases 
where  the  seignior  had  refused  to  craiit  iiis  un- 
conceded  Innii.  That  the  «»/>'/ of  March,  1732, 
merely  enjoined  the  clearing  of  forest  land  and 
interdicting  the  sale  of  such  land,  but  that  these 
two  anets  afforded  no  remedy  to  a  censilaire,viho 
complained  that  the  rate  of  rent  was  too  high; 
and  further  that  there  was  no  positive  law 
limiting  the  right  of  cen.i  et  rentes,  and  that  the 
deed  of  concession  in  question,  imposing  one  sou 
of  ctn.v  e^^cH/e*  and  seven  sous  of  re;i<«  constihiUe 
was  not  a  deed  of  sale,  and  was  not  consequently 
void  or  voidable,  and  that  in  such  case  the  court 
liad  not  the  power  to  reduce  the  rate  of  cens  et 
rentes.'  Lanyhis  v.  Mavtele,  2  L.  C.  R.  36, 
S.  C.  1852. 


•Notwitha'anding  the  now  total  abolition  of  all  feudal 
and  eiegnlorial  i  igfitg  in  Ix)wer  Canada,  it  haa  been 
tbougbt  well  to  retain  the  princiDal  decisions  which  ar« 
rcportca  ,io  arising  out  of  Uieui  iii  the  past,  pBrtiy  u  In- 
\oltliig  many  questIons,lncldent»lly  or  other>viae,of  liu- 
portauce  at  the  present  day,  «nd  partly  as  of  Value  and 
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II.  Liability  for. 

358.  Where  to  the  balance  of  the  price  of  anl* 
of  an  immoveable  the  delendantpleaded  anion, 
other  things  that  he  was  entitled  to  hecuriJ 
against  arrears  of  seigniorial  dues  then  due  ai 
for  which  tiie  properly  was  hypothecated-Z/j/j 
that  as  the  deed  under  which  he  claimed  «u 
dated  in  1842,  before  the  arrears  Id  question  L 
gan  to  accrue,  that  he  must  be  presumH  to  havi 
been  in  possession  ever  since,  and  to  be  hiiD»|' 
liable  for  the  payment  of  sucii  arrears.  Tkntu. 
son  &  Thompson,  15  L.  C.  K.  80,  S.  C  AS  rT 


SEIGNIORIAL  RIGHTS. 

I.  Banalite,  359. 

II.  Censitaire,  .360. 

III.  Effect  of  CoN(iUE8T  on,  see  Pkws 
IV'.  In  Rivers,  301. 

\ .  LoDs  ET  Ventes,  362-383. 

VI.  Mills,  384-,388. 

VII.  Mutation  Fine,  see  Lods  et  Vt:\m 

VIII.  Pews,  389-393.  "^'' 

IX.  PUKSCRIPTIO.V  OF,  394. 

X.  Retrait  Feodal,  395,  390. 

XI.  Ric.HT  To  Ixde.m.mtv,  397. 

XII.  School  Ta.xes,  398. 

1.  Banalite. 

359.  Action     was    brought    bv    a    Peicnioi 
setting  up  his  title  and  right  of  Iwimrd,,  uiWef 
a  concession  to  one  of  the  dclendants  of  a  i 
of  land  in  his   seigniory,   with  a  cliiiist  in  ihj 
deed  that  no  mill  of  any  kind  slum  Id  lie  creij 
ed  ;  the  declaration   set  up  that  the  dcfen.iaiii 
had  built  a  saw  mill  on  an   uniiavioable  riiei 
bordering  on  a  conceded    lot,  and  had  erectej) 
dam  acro.«s  the    river,    by  means  wliorcof  Ijii 
waters  were  thrown  back  "upon  the  saw  iiiillai]i 
grist  mill  of  the  plaintiti',  which  had  LeMiiniJ 
foruiore  than  thirty  year-s,  thercbviinpciliiigiil 
working  of  the  mill  and  causinggrpatdniiiaaT 
The  plaintitr concluded  by  asking  that  it  be  Ja 
clared  that  the  defendant"  had  no  right  to  m 
the  saw  mill  or  any  mill,  and  for  the  denoliiid 
of  the  dam  and  for  damages— i/f/</,  that  be  iW 
statute  20  Vic,  cap.  104,  the  plaintilF  was  prl 
eluded  from  his  conclusions  in  deniolition;  ihj 
he  had   no  right    to  the  exclusive  use  of  itf 
water,  and  that  the  defendants  were  liable  fJ 
all  damage  caused  by  the  toogreat  height 01  la 
dam   or  otherwise,    ,iMid    that    an  exparltX 
ordered   to   determine   whether  the  dam  ad 
works  had  caused  any  damage  to  the  plaintil 
and  to  fix  the  amount  of  such  dania»p.    ht\ 
man  v.  Bricaud,  II  L. C.  R,  76,  S.  C?18t;o. 

n.  Censitairb. 

360.  A  censitaire  cannot  demand  the  rcducti^ 
of  rents  stipulated  in  a  seigniorial  deed  of  1 


interest  to  students  and  others  Interested  in  lei. 
what  were  the  proprietary  rights  in  Lower  Cansdiiu, 
I  he  former  state  of  the  law.and  by  what  means  they  »• 
khol{fl1)e<r  The  Tirii!ci"al  statute.?,  cr.ni'.irr.ic"  tsi.S 
pllUoii  Of  gelgniorlal  frght«"and  dues  are"  iSos  "* 
Brubpdiad  in  tbeConi|olia»ted'Statute»of  LowsrCt-. 
cap,  ^1,  and  t^  sUtHte  of  ga^»,  ii  Vi«.,  oiyi,  (Del 
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IILITV   FOR. 

Iiere  to  tlie  balance  of  the  pricp  ofM]^ 
oveable  Uie  delendantpleaded  anioJI 
gs  tliat  he  was  entitfed  to  hecuriiSI 
•oars  of  seigniorial  dues  then  due  an]| 
the  property  was  hypotliecateij-j/ju J 
!  deed  under  which  he  claimed  wul 
!42,  before  the  arrears  in  question  kl 
rue,  that  he  must  be  presuniwi  (o  haKl 
weseion  ever  since,  and  to  be  him»lJ 
he  payment  ofsucli  arrears,  ■/■kiml 
mpson,  15  L.  C.  K.  80,  S.  C.iS  cTl 


SIGNIORIAL  RIGHTS. 

i.iTK,  359. 
;iTAiRK,360. 

■ECT  OK  Conquest  on,  see  Pkws. 
llVEKS,  ;)()!. 
KT  Ventks,  .362-383. 
LS,  384-388. 

iTATioN  Fine,  see  Lods  et  Ve\ti\ 
ews,  38it-3!)3. 

ESURIPTION  OF,  394. 

AIT  Feodal,  895,  ;i9H. 
»T  To  Indemnity,  397. 
1001.  Ta.ke.s,  398. 

,ITE. 

ion  ^  was    broufjlit    bv    i\    Pcigniol 
bin  title  and  right  of  hinuili'l,,  uiiaei 
Jii  to  one  of  the  dotendams  of 
his   seigniory,   with  a  clause  in  tlii 

10  mill  of  any  kind  should  lie  oreii 
jiarutioii  set  up  that  the  defenJ 
I  saw  mill  on  an  unnavi>raljle  riv 
311  a  conceded  lot,  aiul  liad  ereclejj 
8  the  river,  by  means  wliereef  ij 
e  thrown  back  upon  the. >-aw  niii 
if  the  plaintiir,  which  had  beenini, 
an  thirty  years,  thereby  iiiijiediiigu 
'the  mill  and  causing'greatdiiiiiaa 
ifl' concluded  by  asking  that  it  k  ' 

the  defendant'  had  no  right  to  eh^ 

11  or  any  mill,  and  for  the  denoliiid 
and  for  damages— y/(V'/,  that  liv  lU 
V^ic,  cap.  104,  the  plaintiff  was  pri 
n  his  conclusions  in  demolition;  ibj 
I  right    to  the  exclu.sive  use  of  m 

I  that  the  defendants  were  liable  id 
'caused  by  thetoogreat  lieighioi'l^ 
therwise,  and  that  an  exporki 
i  determine  whether  the  dam  ii 
caused  any  damage  to  the  plainli 
tlie  amount  of  such  damage.  IM 
icaud,  11  L.C  R.  76,8.  C.  1860, 

ITAIRE. 

ensitairt  cannot  demand  the  r 
ipulated  iu  a  seigniorial  deed  of  ( 

itiidents  and  others  interested  in  lean 
le  proprietary  rights  in  Lower  Canidmn. 
late  of  the  law,and  by  what  means  tlevM 
rhe  priiicijjal  statuti^s  finni^cr:ii::2  tai ! 
oignlorlal  rights  and  diiea  are  tJosef 
tUBConnoliaatfld'Statutt'B  of  LowerC«% 
i)M  litatifte  ol  (Jaii^da,  ii  Viu.,  caji.  Wcl 
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«wn,  St  the  rate  of  four  pence  per  arpent   or 

ir.  I.V  jRlVERS. 
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belt   U  aTS  s^le''"  '''"''«'"^"'  ^f  "-    »"rt 

^ufphne  'tic  K^'llt""?  ."'*'.  '^"-f-^^^  Of  an 
e-upliVte  t  0  e^;  ifc  t  °  ^./';V'"«"'  Of  «» 
which-  had  iJen  ;rec  ed  hv' h''"''' •'''^'  ,"*'^" 
.under  a  clause  n  ,1  e    11'"..  '.'.."'•1^","''  '<"««««. 


,*')  T'le  rights  of  the  seignior  in  Lower 
.Mda  to  the  water  of  an  unnavigabe  river 
b»,.iK  through  his  fief  does  not  enutle  one  of 

h^"  iuL:^z:tz'  "' '"  r^'^^y  fro- 

an  inimoveab I'ea     nfrefSlin  "    "'"■"■'"''^  ''"'^'' 
with  her  hus  ami'  c       .    .    '"  [""^  community 

porate.    |?v  «*J      \.:'';,';'^  '^0'"P.«"y  duly  incor- 
»  ignior        lf:\f.  '.'"'"""'"y  ,1"  favor  of  the 

"l-o.iadliTol-'sal'ei.'n"'  "T"  ^'"'^  "'  '•'^"'- 

,  , oe   nxea  eitt.er  bv    Z\^r'^'P^'''^^^^^ 

'^aueotthepn.perty /old,orbyane    ima-   oiiah  """/;""  '"  ?">'  "'^-^  "Pon  ^s  u  ,'sa?e 


Efv.  de  J.eg.  ;?04,  Q.  B.  1837  ^''t/'/^i 

,W  The  plaintiff,  a  seignior,  brought  action 
»Mou  de  aire,  an^   for  /odse/.entel 
mM  on  m,  acte  or  deed  by  which  the  detemt' 
iremiired  the  enjoyment'of  a  proi^^r  v  a  id 
engk  to  take  water  from  the  river  "or  t  e 
fcrp^^e«ofa  mill  for  nine  years,fbr  a  considem- 
1.  of  a  certain  quantity  of  wheat  year  v   with 
Um^e  by   which   It  was    stipulated  t  at  te 
h  nfK>in  whom  he  acquired  could  re  ake     e 
.loleat  i„e  expiration  of  the  term  oi   payment 
J  n.nniproyements  made,  such  deal  ^,Tm/ 
I  e  a„  emphyteutic  leu.se,  and  not  to  ),.  suHec 
rnhh  et  i'cn/fx;     but   tliP   ,i»r„„  1     .    ,"".'"-1 

U  and  adm  .t.^'V'",i^"toi.m  "i;? 
fciirl  rendere(      inb'mei  t    ihr    ..„ 

\X;>,Lo<h  e.t  veni,;  nmy  be   fixed  either  by 

rfv  Oil  iJ    ^«  I 


«fthe  probaldo  dnrution  of'ii;^  ,;',;/7:;,,    ,„ 

l<'.de:.eg,  185,  Q.  ^-''I^'l^'"  ^  ^V,Ku,.fry,l 
oW.  The  defondHnt  being  the  transferee  of  a 


L.C.R.  loO,S.C.  1,4'i 

Hll'Sdt'be   d^ne'orir''  '"°'"  /"*  ''  '""'"^ 

frf^^^S^^$B^BB  £  SS,"f  V«  sS 


k  U.  (/ ,,    ,,-11.1 1  ""'"■  ."'""Cl'L-lion 

,Q  8.^851      ^  '^*"'  *  ^'■«"^'^'  '  ^-  C.  U. 

matter  between  the  same 

1  'nation,  subject  to  a  life 

vmiles.    lb.  &  I 


would  give  rise  to 
>i-«.Q.B.18Jl 


ca,se  su bmitiB)  f     ^     '  "",'"  S.^'it  that  in  th« 
thesaidevcl  an„    ''"  ^'*%''««^ ''  inasmuch  as 

sale     1 ,    f.//''''f"f  '^'^"'S  tln.s  mixed  with 

cage,  exchanged  it  the  same  day  with  the  oersoi, 
pmi  o  uT'r  ''f '•  P'.>i«l'a«ed,'for  ano  he'fpro.' 
fatte^r^.r  "1"  I'''*'"'"''*  ''^'^  "'«  seigniors,  the 
Sun,)  n?,?'"  f;"""  'or  lo'ts  et  venie,  on  the 

•t  f,:  „^M°'"'"'''"/''"".  "  'af''er  to  a  son,  sub- 


I     I 


I  ject  to  a  cl 


liarge  of  paying  a  liferent,  aad  also 


(V    ,       «" 


VJun        SJilGNlUltlAL  15IGUT3. 
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certain  ilehta  of  the  tatliiT,  tloes  not  give 
rise  10  Itiil.i  tt  riiitin.  Dniiii'dK  v.  C<imiietni,{) 
L.V.H,  hi;,  S.C.  ISaG. 

377.  lint  held  in  iinolhcr  ca^^o,  ilcciilcd  iit  tiie 
oaiue  time,  tliat  a  doiiutiun  troni  a  tatiier  to  a 
son,  ill  wliicli  I  HUin  of  money  was  mailc 
payable  to  tlie  donor,  would  produce  luilx  I'f 
vi'iili:s  in  tliis  re.ipect,  but  not  so  fur  tlie  otiier 
cliargCH  usually  inserted  in  deeds  of  donation. 
Vnipi'iiii  V.  <ii)snt'liii,i>  L.C.K.  H7,  S.C.  iH'iO. 

;i78.  Un  an  appeal  fion-  ;'.  juilgmtiit  dismi^s- 
inj;  an  opposition  to  be  collocated  ujion  tlie  pro- 
ceeds of  llie  sale  of  the  real  estate  of  the  re- 
spondent— //(/(/,  reversing  the  jucignient  ot  the 
Court  below,  tliat  where  an  oneivjus  donation  of 
a  propeily,  s'lbject  to  IikIk  tl  veiiles,  had  been 
made,  and  suhsiiiuently  d  ri>lrocession  of  the 
properly  ami  resiliation  ol  the  sale  took  place, 
thill  /«(/.s  it  rciUcK  could  only  be  clainud  on  the 
resiliation,  and  )iot  on  the  retrocessioii  also,  and 
that,  only  where  ihe  doniitioii  was  liv  onerous 
title.  Liimotlic  t:t  al.  ii  Talcii,  1  L  C'.J.  101, 
g.H.  1W7. 

:)71l.  Action  was  hrmight  against  the  Grand 
Trunk  Railway  Company  for  luds-  it  venfcii 
claimed  to  be  due  10  'the  plaintill'  on  the 
ayquisitiun  by  the  delendaiits  of  the  St.  Law- 
rence and  Atlantic  Railway,  which  ran  tliroui;h 
plaintifl's  seigniory,  and  also  for  indemnity  due 
to  the  seignior,  bocai;??  the  oorpoi'atiuii  acijuir- 
Ihg  the  said  mihvay  was  a  body  liolding  in 
liiortniain— ^<^(7(/,  that  the  agreen.edt  under 
which  the  Grand  Trunk  Railway  Company  ac- 
((uircd  the  said  railway  was  not  in  law  a  sale  or 
iransfer  of  property;  and  that  astlie  Grand  Trunk 
d^iluay  was  a  work  of  public  utility,  that  the 
'uefeudants  were  not  liabl*  to  the  payment  of  Imln 
et  reiites.  Kieizkotrski  v.  T/ie  Gnind  Trunk 
liailicay  Company i>J€atiada,\h.Ci .  yG,S.O. 
&8  L.C.R.  3,  1S67. 

380.  And  that  even  where  the  sums  claimed 
had  accrued  before  the  passingof  the  Seigniorial 
Act  ot  1874  they  could  not  be  recoveretk  lb.,  & 
C.S.L.C.  caiK  41,  sec.  58. 

381.  liut  keld  in  appeal,  reversinethese  decis- 
ions in  part,  on  the  ground  that  the  Grand  Trunk 
Railway  was  not  a  public  body,  but  a  private 
corporation..     lb.,  &  10  L.C.R".  47,  Q.B.  1859. 

382.  Un  an  opposition  afin  de  amserrer  for 
seigniorial  dues — Held,  ihal  nolods  were  due  on 
a  deed  of  donation  which  h«d  never  been  per- 
fected. Ldvwt/ie  et  nl.  &  Foiilatut  k  Talon,  7 
L.C.R.  49,  Q.R.  1857. 

383.  Where  action  was  brought  for  arrears  of 
lods  et  venlesou  land  aJleged  to  be  sold  by  plain- 
tiff and  Ins  wife,  while  the  latter  was  (-till  a 
minor,  but  authorized  by  her  liusband,  with 
guarantee  that  she  would  ratify  the  sale  as  soon 
as  she  had  attained  to  the  age  of  majority,  but 
the  ratiticaiion  had  not  yet  been  made— i/eW,  on 
the  plea  of  delendaiit  that  the  plea  was  null  for 
want  of  such  ratification,  that  the  nullity  was 
only  relative,  and  that  lods  et  cenies  accrued. 
The  Seminaru  of  Quebec  \.  Lnhelle  &  Labellek 
Taw^,  4L.C.J.  290,  S.  C.  1859;  1010  C.C. 

VI.  Mnii.s  see  Banality. 

384.  The  right  of  hanaliti  in  t'lis  country 
carried  with  it  the  right  of  preventing  the  erec- 
t.on  of  a  grist  mill  within  the  limits  ot  the  seign- 
iory  wherein  Buch   right  exiUed,  ai.d  aho  that 


of  causing  the  demolition  of  such  mill,  noiwiikJ 
standing  it  was  inleni.ed  for  grinding  produce  jij 
intended  lor  home  consumption  and  not  i-iiliiecj 
to  the  right  of  hitiiiililf.  Lunte  el  nl.  v.  /*,J 
/)-)•(/,  I  L.C.R.  31,  S.C.  1850. 

3H5.  And  in  an  action  by  the  lessee uful^mi 
mill  against  a ('e/i.s'(7((//(' lor  the  value  ufllifioll 
Ola  certain  (|uanlity  ofgiain  which  thedcffndai.j 
was  proved  to  have  had  ground  at  aiicitliiTdii;! 
contrary  to  the  rights  of  the  l>laiiilil1— i/<|(/l 
maintai'ning  the  action,  that  the  pluini.t!  coulT 
bring  the  action  in  his  own  nanie  tor  sucl 
rights  of //(//in/i7^,  ami  that,  without  e.-Iiilili>|iiiiJ 
by  proof,  either  that  the  ileleiidanl  was  siibjetl 
to  such  right,  or  tnat  the  grain  which  he !i«r 
ground  elsewhere  was  ^jjrain  grc^wiiiff  ma 
his  lanii.  G(i</non  v.  Aidij,  4  L.C.K 
C.C.  1854. 

380,  The  plaintiff  by  lii.s  declaration  set  nj 
that  for  more  than  thirty  year.i  jjrevmu!' toFeJ 
ruary,  l84(j,  li  and  his  aule.vrs  were  (iroiirioioJ 
and  seigniors  of    the    seigniory    of   Itluii.viilj 
That  at  the  tlate  mentioned  L  sokl  to  plaiiiij 
all  his  right     in  the   said  seigniory,   ami  psl 
ticularl^  tiie  right  of  bnnaliti  under  wh  cli  ikf 
censitAtren  within  the  aeigiiiory  were  oMigeJ  i 
grind  at  the  seigniorial    r.iill,  and  gaie  iiIkJ 
the  plaintiflthe    right  to   prevent  the  coustrnJ 
tion  and  cause  the  demolition  of  any  oilier  mil 
for  grinding  grain  within    the   seigniury.  Ill 
declaration   set  up,  also,  the  requiMiinu  bvi 
defendant  of  two  lots  of  land  within  liie-eig 
iory,  and  the  erection  of  a  steam  niilloiifaJ 
of  the  lots,   at  which    all    soils    of  gruin  wJ 
ground   by  the  defendant,  and  priiyetl  that  til 
(lelendanl  be  ordered  to  desist  fiom  ^llcll  infrjf 
tion    of    plaintiff's  rightt.,    and  I Iwil  ptmer  I 
demolish  the  mills  and  takeaway  the niacliiiieri 
and  for  the  profits  of  the  mills  since  tlieiral 
struction  and  for  damages  and  cost-.  Tlieilelfj 
dant  pleaded  that  the  plaintitf  and  ]m  mit&t 
had  no  right  of  banaUti,  and  even  if  tlie)  li| 
enjoyed  such    right  it   was   not  inherent 
seigniory,  and   had   been   extinguished  wiiliij 
gard  to  the   two  lots  in  question   liy  a  juiiicl 
sale  of  such  lots — Held,  that  the  right  ot'kJ 
/i7(5cxisted  throughout  seigniorial  CanadairiJ 
fiendently  of  any  conventional  title,  and  apJ 
of  such  right  was  that  of  preventing  theerecii| 
of  other    mills    within    the   seigniory,  or 
causing  tliem    to  be   deniolishetl   when  erectJ 
Monk  V.  Norris,  3  L.C.R.  3,  S.C.  Irt2.    I 

387.  And  held,  also,  that  the  right  extenJeiiJ 
mills  driven  by  steam  as  to  others,  andappll 
equally  to  gram  ground  for  iiminifaciiiringf 
commercial  purposes  as  to  that  groiinJ  f 
domestic  uses.     lb.  L 

388.  And  although  the  seignior  had  neglecl 
to  protest  against  the  erection  of  siicliniili*,  if 
did  not  amount  to  a  waiver  of  ilieriijlit,  norr 
the  right  extinguished  by  a  gheritfs  saleof  l| 
property.     lb. 

VIII.  Pews. 

389.  The  eldest  son,  on   the  marriage  of  1 
father's  widow,   was  entitled  to  liispeivin( 

Earish  church.-    Borne  w.    fff/soH,  ^  Kev.j 
,eg.  27«,  K.B.  1819. 
3«0,   The  plaintitf  was  the  purchaser  i 
sheritfs  sale  of  the  seigniory  of  Ueschsniwl 
and  liad   bteu  in  posstssijii  of  all  the  rw 
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;  the  (Iciiiolilinn  of  sucli  mill,  nolwilij 
t  w»Mi;ilt'ru.ed  for  jrriiKiinj,' (inniiui 
or  lioine  coiiHuiiiiition  and  noi  Mihjj^'J 
III  of  l:nititlllf.  Liinie  d  ul.  v.  Ikt 
.C.ll.  .■<!,  S.'J.  1850. 
Ill  in  an  iiitiuii  iiy  the  lessee  of  u^m 
^•t  a('e;i.s)7((/;c  lor  the  value  of  lljciolj 
n(|iiiiiitity  of^^iain  which  tlieiliffnili',) 
■il  to  have  liiul  groiiiitl  at  uiiiitlieriiii;i| 
to  the  rights  of  the  plaiiitirt— /fc, 
Hi-  the  action,  tliat  the  (ilaiiil.tl  oiulj 
action  in  hin  own  name  f(]r  micIi 
(iiHiliU,  uml  that,  without  e^tiihli~liuj 
[•illier  that  the  (iorciniant  wii^' iiili!t:( 
i^lht,  or  tnat  the  grain  wliich  he 
'i^ewhere  was  .irain  growing  ii|,,( 
O'dijnon  V.     i  idy,  4  L. (,',[{. 

It'  plaintiff  by   his  declarntion  set  nj 
lore  tiian  thirty  years  jireviun^  toFsi 
16,  li  ami  his  auli'urs  were  )ir(i|]nci>iii 
iors  of   tlie   seigniory    of  liliiii,uii( 
10  date  mentioned  L  sold  to  pi;i:i,ij 
iht     in  tlie   said  seigniory,   anii  m 
ihe  right  of  hanaliti  under  whcli  il 
.V  within  the  seiffiiiory  were  ubligej 
he  seigniorial    r.iill,  and  gave  al'oi 
ifl'the   right  to   fjrevent  llie  consttM 
;ause  the  demolition  of  any  ullierinill 
ing  grain   within    the   seigniury.  IlJ 
m   set  up,  also,  the   re(|niMti(iu  bvii) 
of  two  lots  of  land  within  tlieseig 
tlie  erection  ol   a  steam   niilloiieacl 
ts,   at  which   all    soits    of  gram  wj 
ly  the  defendant,  and  ))riiyeil  that  lii 
,  be  ordered  to  desist  frum  fiicli  iiifr 
plaintiff's  rights,    and  llwit  fXiwer 
themilla  and  takeaway  the niacliiMr 
he  profits  of  the  nulls  since  their coj 
and  for  damages  and  cost.'^.  TlieJelfj 
ided  that  the  plaintitV and  his  (iMfriiJ 
gilt  of  banaliU,  and  even  if  tlievlii 
ucli    right  it   was    not  inherent  mil 
,  and   had   been    extinguished  wiib 
he   two  lots  in  question   by  a  judicil 
ich  lots — Held,  that  the  right  oihm 
'd  throughout  seigniorial  CanadaicJ 
I  of  any  conventional  title,  and  aj^ 
ightwae  that  of  preventing  theerecii 
mills    within    the   seigniory,  or 
hem   to  be  demolished  wlieiiMed 
Norris,  3  L.C.K.  3,  S.C.  1^2, 
nd  held,  also,  that  theriglit  extenJedl 
ven  by  steam  as  to  others,  and  appli[ 
0  grain  ground   for  iiinimfacturiDgj 
iai   purposes    as  to   that  groucJ 
uses.    lb. 

nd  although  the  seignior  had  neglecl 
t  against  the  erection  of  such  mills  ij 
mount  to  a  waiver  of  the  right,  nor 
extinguished  by  a  sheriti'ssaleof 
lb. 

Pews. 

he  eldest  son,  on  the  marriage  of  I 
vidow.  was  entitled  to  his  pew  ml 
hurcli..  Borne  y.  Wilson,  'i  ^''■y 
,  K.B.  1819. 

'he  plaintiff  was  the  purchaser  i 
sale  of  the  seigniory  ot  UeechamW 
been  in  posstssijii  of  all  the  riffl 


wlongir.g  o  such  seigniory,  inclii.ljng  tliV  of 
Lc.«pv.,g  the  .seigniorial  pew  or  bmA  n,mi 
,,tl.ep*rmh  church  for  sometime,  wie,  ' 
f.l.rii|ne,  denying  h,s  nglit  to  mvh  pew,  c'l ,  ed 
"  "  '"■,  ''7"t\  -'""I- //«/'/.  conf iVmi'ng  he 
iidgmen  of  the  court  below,  tnat  the  fi'it 
.igii.or  hiving  miilt  liie  lirst  p,  ri.sh  eh  rch  in 
!  lyngmory   on  land    which  belonged  t     1   , 

'''•|.'a.t '7' <•'""""«   P"""^  Pnvileges    "l| 
ll..itof  tl„.  first  seat  in   the  said  clinrcl 


SRlGNrORS. 


IqiiirC' 


n,  ■•:,'•'  '";'  "*•«  I'l  tne  sad  c  inrch 
.«  hv  law  tins  privilege  passed  to  the  pro  ieto; 
«f  the  seigjnory,  whoever  he  might  be,  to  w  "h 
Liremainod  attached.   /„  rahri?,ne  de' DeX,  . 

Ul,AndA../,a,so^,hatan';?tioM';7ecover 
Ilk  WHO  nf  such  pew  vyas  a  possessory  actio„.,,„r. 
linJHnipK  and  such   action  e.xisi'od  in   '    ' 
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ooivention'lnn '(;:':"'  """  "'^''  ''''''  «•'«''  ••'•«''' 
«iS..«rri.   r  .,t,"l  „..;'','• '"'"i    ''■"'•■}.  •'"' 


in    those 


Xr.   RlUHT   TO   Ixni.;.MVITY, 


law,  ti 
pissession  of  il, 


>;lainuvial  ofori,  .     '''"""'''    '"   '"■  J"p. 

.l.ede,',;da;,^^';:-^,--i«;'io.',  because: 
throu.'h  the  .ei,      'I       "       ^  nulway  pass  ng 
'oM  tiH    s,  igniorv  were  a  cor/.oratiol,  hold- 


jrfiii^laie  the  proprietor  in   (he 

itlnmt  it  being  necessary  to  allege  ,,,■  r„.,.i„    "  ;"'""s"  im-  seigni,,rv  were  a  en 

m  lille  as  in  an  action  e,   Jr     tl        ^   •        '' '  '"•"  '"  ""'rfuixm- Jir/,/  ~.L  n     ■    ,        ^ 

|jto.  »»unten.e.   Jb.  '''""  /"'-'--'"«  ""  j  of  tne  court  below,  tlw   '  t       ("    ?    fei'l't'lrr 

,!:,^:^l!'' - -'-'  '-«')t  ..  .he  warde„s  i  ^^J.^!:  Xt^^^^^f^^  '-  "  pJti 

^ucli.     f^^WzkoH'l-  I    7v'    /'"'    ;"V""'V''«^o'" 


Xff.  Si'unoi,  Ta.xk.'i. 


|<nlK.  parish  against  the    ;:/;i;T„';T;y'': 

u.p.i|athei,adbeeninth:;i::;b:;:;;'^i  'r'^ 

|«  in  he  parish  church  for  a  number  of  ve'^rs 
pioi.t  ,,ay,ng  anything  therefor,  and  as';in^ 
hal.hev  be  declared  exempt  from  the  obli    iti  n 

I   I  .■  i    I     ^"'"t   mat  the  sen'mor  wis        iiiu    t 

teM^'^K-^-sis-;  'sEio.iortiAi.  title-*,    vm 

teps^,,  s'ziasi,;^'!,^         - 

lercised  having  cea-ed,  and  their  judicial  p,     or 
«vin;.  heeonie  e.xtinol,   thev  had   cease  In  L 

in  inUi.irUie--    /;„r«,.c/  „?.  y.  'f/tr  CirA  A-c 
Wlkrlm^h,./  SI.  Pascal,  1  ]..C.1M7.(,  s  c! 


I.V.  Pkesciui'tiox  of. 


V^n  ''i;'"/"'!'""  base,l  on  the  ri^ht  >h'>-draif 

tSu'e'''"P'-''^'^'-'''''°''«'^''l'I^^S 
«er (he'exliihition  Of  tie  vtsa'  'ili'f ''''  '/"/'' 


I-  Uiiiiirs  (i|.' 
n.  Sai.ks  bv, 

f-    l{((;iITS  OK. 


SEroNroRs. 

401. 


;!!l!)- 
102. 


.V  llETKAlr  Fkouat,. 

Uu  ct:t^  n>  f "'"'    ^^'""o'-'<=  known 

Nil'«  a  es  rf     b  ""  """ventioiial  one, 

nu  of  the  droit  dc  retrait  feodal 


nerty,  as  well  as  possession   of  i  c,  rf„'  '  P'?" 

i"/.v  iti  a  //.S./.V.  de  />./,v      r'e^ nect  ve  of  tV"-'^'  ^' 
and  property  of  the  con  m  ue'  i"  t|ie     .       '''^'' 
land     n  wlilch  the   //>;-,        7  7 '"^  communal 

Sei.,aeurie  de  la  nlue  s' t    it'tT"' "^'k 
W'-M  10  L  C.  J.  205,  Q.l!  m']  "  *' 

41,  sej.  50.  '  ^"  '^-  ^-'-  CJ.  cap. 

sitilnnZ'^;:;^^;^:^':^  "' '^'"'— -ble 
-lhast,ieri^^^I.;;;^^-;f-^.ofMo,it. 


I     ' 


;*; 


I; 


9,  U; 


I   i       r  '  ■. 


■11,. 


ii'i^  i 
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SEQUESTRATOR. 


Monlrpfti  comniutalinn  of  llip  Ki-i^jnioriftl  rights. 
La    S^ninnire  lU  St.   Siilpicc  v    Durnchtr,  17 

L.  C.J.  :i2y,  s.u.  I87a. 

JI.   Sil.KH    BY. 

402.  WliPrp  ft  Hcifjnior  hroiiglit  action  on  a 
«ipe<l  of  pule  (if  luiid  lo  llic  ik'lViuliiiil  Hiilijcct  Id 
rontH,  milt  liy  tlif  Haiiif  deed  Mti|)ulHieil  u  prioe 
of  nalc  for  tlie  HUiiie  land— //</'/,  on  ilfinurici' 
of  tlitMlofciKliiiit,  tliiit  lliert'  wiirt  notliin^  to  oro- 
liibit  Hei^rniofH  from  conyedin>i;  land  in  tiicir 
Pfijjniorii'H,  notwitliHlaiidin^t  tlu' 'lyr^A"!  or  171 1  ic 
1732,  wliii'li  ri'fiT  onlv  to  wild  lands.  liimtdii  v. 
L'Eriya;  t  L.  C.  U.  404,  S.C.  18.^.1. 


SEIZURE-AV<  ATTACIIMKNT, 
EXECUTION,  &c. 

I.  Ok  Gooph  at   Cuhtom  Hol'sk,  mx  CUS- 
TOMS iioi'si-:. 

II.  UndkbKkvknik  Laws,  .w  excise. 


SELLER-6V  SAI.E,  VENDORS 
AND  PURCHASERS. 


SEMINARY  OP  ST.  SULPICE-iVe 
COMMUTATiON. 


SENTENCE. 

I.  Of  FoREUiN  ConiTH,  scr  JUDGMENTS, 
FuBi::iuN. 


SERVITUDES. 
SEQUESTRATION. 

I.    Or  CoilPORATIOM   pRofCaTV,    401. 
U.    I'KTITtON    KOR,  405. 

III.  Ri(;HT  TO,  40«. 
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not  extend  to  llie  jml  jial  HenueHtraiinn  oi  i|J 
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405.  Id  a  petition  for  *'e(ineHtration,tliii  mu 
Ion  svliioii  Hiicti  iterimnd  in  baned  nm-'t  he  i|aif,Jl 
i  and  It  in  not  Hiiiliuient  to   allei;e  that  il  i«  Ji,  {|,| 

interest  of  llie  i)etitii)ner  tliat  tlie  pi'ii|«rlv 
neipifstrateii,     fhc    SI.    liriduet's     A-n/hmit 
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40(1.   Pending    proceedings    in    iin    aijiirr; 
compel    tlie  execution  of  a  deeii  of  jiiIc  of 
imiMovealile,    the    plaintitl  miiy  <ilitain  ilir 
pointmonl  of  a  .iff/iie.x^T  to  receive  tlie  reul- 
tlie  propertv,   alilioiijili  the    |)leadiiii.'   aiiJ  e 
dence  e.-talilish  tliat  the  defendant  linilioliJi 
property  to  another  party,  prior  lolli-— rvjr- 
the  action,  and  wii-i  no  lunjier  in  |i<_),<si-.--hiiiulilj 
property,  where  thtr-  was  reason  to  sn-|.(-(.'liiiii 
I  lie  Hale    to  mch  otner  party    wa.s  siiuiilatd 
Former  v-    O'XeiU  \-  Farmer,  20  I,.f  .1  !^| 
S.C.  IHTC. 
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Ittw  repuriliiig  neqiic.-tiiiii.n;  ,|oeJ 
L)  till'  juii  jial  Het|ueHiriuiiiii  ,,\  \\J 
liortKjriite  IxHiies.  Moi  rix,,ii  v  5J 
i/i-  Ifailiciii/  t'liwixini/  III'  Ciiii,vk,\ 
,  S.C.  IHtli  ;  18W  eise'ii-  C.C. 

ION    KOR. 

<Mition  for  sp(ineHlrrttioii,tli»'  i/rMiiiiill 
cli  ilcriiiuiil  is  biiMeil  ieuhi  Ipc-tateil 
Hiillicu'iit  to   allei;!'  that  il  i-  ii,  thJ 
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lie  iiMitioner  tliat  the  |)rci|«rt 
1.     Th,-    SI.    liiiiliiet'.-<     Asiilnm 
L  C.  .:  It!  k   'i  U.   L.  32,  S.C  H; 

;.c.F. 


r  TO. 

ling    prococilin^'^    in    an    artif: 
exccmioii  of  a  ilet'd   ol'  Jiile  01 1 
,    tiie    |ilaititill  may  oljiiiin  liin  jj 
1'  a  ■•leijiieslre  to  receive  iIr.  rfiit- 
V,   alllioii^li  the    pleatimi;   ai).l 
isli  that  tlie  ileteiidanl  liinl  sold  llj 
another  pailv,  prior  totlic-irvic- 
ml  WUH  no  lohfjer  in  [Kj^yi-s  ,1.,  ,11; 
lero  ther-  was  reason  to  mi-|.h.'I  in 
hiK'h  ciiier  partv    was  siiniila'H 
OWdtl  A   F<iimi.f,  20  L.i: , 
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.AniO.STOExtJIPT  FROII. 


I  «r. 


r,  .1        "'^,lf"'"ff    will  not  li»,   not 

U-iaiMiMK   he  realty  „,  which  the  servituX" 

U,,,.pr  ,le  l„„,  was  create,)  hu«  been  enl.r« 

P'^  "^■'  ',""''*  '"  "PM'"--  <liat  such  .erviu!; 

"  ■"    '""^«"l"ence     become  more    oueroIiH 

K.  356,  Q.  B 


<lf«infromit(oile   r>i^         ''T  '"'■  ""■' li.ui  » 

oontinue  the  M«e^f  H»i,i^^{;  ^"^  T'^"^'^  '"'''«- 

I  '"'•'•d  to  pay  Mnl  "     an    l^rJ'  "",  "'^'^  i'^"' 

Uclii,  rever«ji.,f  ti.o  ■    i     aridxij  fordamaKe* 


ni<  :n    ciiriseqiience     ,<rv;oiiie 
Utiij  V.  Simoiieuu  t<  «x.,  8  L    ( 

|)5«. 


EviDE.NCE  or. 


II.  COUI'I    DE  Boifi. 

|«S,  The  plaintitl'broM^-h,  action  clain.inK  th 
bN  to  e„.  wuo,|  on  a  certain   properly   wl.'h 
hllluas  i-eservedbv    hi»  aiitfur  u\^/,,   i      i 
p,..e,lu.l777-7/eW,u:/u,'l?engl     i;:l 
Uiml    andtht  land  l-einj;  once  c^     oTerZ 
|«l.ii,ut  claim  the  right  to   e.xerciJ  if  „^^ 

■  Descuii'tion  op. 

19.  A  ri|;ht  to  cut  wood  between  individuals 
irsuoal  ngiit,  an,l  is  pur;:e,l  by    1  Mo.     ' 
kicial  -alM  of  the  oroi.erti,     "/.,V.  /...  "*^  '°''^'^'' 

U  0.1- 


=  1  "'  "  i"'i;:ed  by  the  i 

«OL  J,9..,S,fc.  lHt;5i709C.  C  p, 
U  ttl.-reatjervittidegiven  by  a  father  to  a 
».«».  -■^.rd.edas  follows  : ''/.«  co,,?.  ,y°; 
hmdm-.aih  de  hois  defrost  .Z    ,tZ  ' 

pi^^itinS;!!;--:^;^:^^ 
fc.7'r^^'iS^'^-^''^«!^^x  1^ 

Wlu.ty  on  the  land  in  q'f  ton   '  P  "'""^  I 


liHh'ed  bnne'Je  veru/"^*','""''  «"»""ot  be  enUb- 

"''<-,  -•;!  iiu-mi: ';  rthe";^!ir'r''  "---- 

?".v  such  rij-ht.  lioderv    t/    'I''  .""'  ""!'«»'• 

VI.  EjlTI.NCTION    OP. 


\  il.  Hypothecatk, 


!tai"i;x;c.Uc;^'r^-tionby   atestamen. 
'vhich  isaHervitn.i,''  7       "  '"'g^'t  of  servitude 

J-  C.  H.  4,S,  S  C     1850.  ^^       "'•  *  ^"'**«««.  I 
X. 


F.  Drain-.?. 

r-  ^^'"''■°'  aftei-  a  report  of  in<iDeetor,  in. 

teSF;.;^ixoS/9ii^ 


^^-'.UTv  OP  NE.OHBoR,.a  Prop„,„o„, 

i;41i-a,i::::f1;f^i;;^--'''tei«  liable  for 
'V'^  •■^"''■">'  10  the  proner.v  M  ^'^^"'"^  ''>•'"" 
Q-  B-  1ST2  ; ""ifc:  C        ^^<'^"'%,  2U.  C.  231, 

I     -"^I-Mii.r  Stkeams. 

'ii'i'ini^nU,S«-.u!''"''^''''''  ''^'■*"'»'»"t  for 
P.lai.it,ffr  .h'r ow  r  'or^S-'^ff ' .""'  "'^ 
right  Of  enjoyment  and  the  ie  oTl'l  ''^'  "'^ 
the  stream  in  if-  natnmi !!  °' "'®  '^^'ei*  of 

dKendanthal  ;erlj  i.en'"'''  *"^^  ^''ere  the 
for  the  purpose   o7ru„n,„."'1,"'~  "'^  ^^a'e'' 

!-uhea?.i..^-r;;ft:^r'i^':;^-t 


!'i'>".  notwithstan.lin'a  *tb"l  m"  "®   S.°°''   «gai»«t 
T^"'-^nomil,,.n:TiSnj?eSH:'o"r 


Y.   £/«,«,  7  L.  C.  K.  245, 


'or  the  supply  of  atannprJ'",i"  .  'j"";^  *'«"«'■ 
taining  a  reserve  of  »Tr'  "'.^J^pJ  also  con- 
in  favSr  oU  grist  .'iFrT!*}'  '•'S^""''^«ter 
"-iatoSaV'ont-nSs1,tAro£ 


I  ,J 


141 


I    "I 
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end  of  the  dam,  with  the  right  of  taking  water 
across  certain  adjacent  lots,  S  being  bound  by 
his  deed  to  maintain  bo  much  of  the  dam  as 
the  plaintiff  by  his  deed  was  not  bound  to  sup- 
wrt.  This  lot  was  transferred  to  the  defendant 
by  S  two  years  afterwards,  as  also  a  lot  of  land 
below,  on  which  a  fiirist  mill  and  dam  were 
already  erected,  such  last  lot  having  been  sold 
?ome  six  years  previously  by  H  to  one  D,  and  by 
D  to  S.  The  plaintiff  broi:ght  action,  on  the 
ground  that  the  defendant  had  never  built  any 
grict  mill  so  as  to  avail  Inmself  of  the  preferen- 
tial ri^ht  of  water  reserve,  as  author-'  I,  but 
that,  notwithstanding,  he  hati  m  ously 
opened  and  kept  open  tlie  gate  in  the  upper  dam 
for  ten  years,  so  that  the  water  tlowe.1  to  waste, 
and  so  that  the  plaiiititl''wiis  deprivd  of  a  suf- 
ficiency of  water  for  his  tannery.  The  defen- 
dant, 'after  pleading  pos.session  of  thirty  years, 
allejieil  that  he  had  not  wasted  the  water,  but 
that  he  had  drawn  it  thrcmgh  the  gate  as  he  had 
a  light  to  do,  to  the  knowledge  of  the  jjlaintitt', 
and  that  when  the  gate  was  shut  the  gristmill 
below  was  deprived  of  water,  and  when  open  the 
water  tlnweii  through  as  the  i  ed  of  the  river 
declined  which  was  to  the  north — Held,  con- 
firming in  effect  the  judgments  of  both  courts 
below,  that  the  rights  of  I),  under  his  deed  from 
H,  could  not  be  prejniliced  by  the  subsequent 
deeds  from  H  to  S  and  to  the  plaintiff",  and  that 
■S,  as  claiming  under  D,  had  a  right  to  insist  that 
the  upper  dam  should  not  be  so  used  as  to  injure 
the  fair  working  of  the  mill  ;  and,  moreover,  that 
the  plaintitl  could  not  possibly  acjuire  any 
better  right  for  his  tannery,  by  rea.son  of  S  being 
the  purchaser  of  D's  mill,'  than  he  could  have 
had  if  a  stranger  had  purchased  it.  Minor  \. 
Gilmovr,  It  L.  C.  R.  11,'5,  P.  C  1859. 

420.  And  held,  also,  that  the  burden  of  proof 
-was  on  the  plaintitf'to  show  that  he  had  a  right 
to  liave  thegateof  the  upper  dam  kept  closed,  ib. 

XII.   MiTOTENSETE. 

421.  In  an  action  by  a  tenant  against  his 
landlord  for  loss  and  clamage  suffered  by  the 
raking  down  and  re-building  of  the  mitoyen 
wall  by  the  adjoining  proprietor— //eW,  revers- 
ing the  judgment  of  the  court  below,  that  the 
latter  was  exercising  a  strictly  legal  right,  and 
that  no  damage  could  be  recovered  on  account 
of  the  inconver'ience  and  lo.ss  sullereii,  where 
such  loss  and  inconvenience  were  the  necessary 
consequence  olthe  taking  down  anil  re-building 
and  all  piecantiotis  had  been  ol)serveii,  and  no  un 
necessnrv  delay  or  negligence  could  be  charged. 
Perk  &  Harris,  6  L.  C.  .l.'lWt  &  Lynidii  ej  at. 
i  Peek  (i  L.  C.  J.  2U  A:  12  L.  C.  U.  ;io5  &  ;f08, 
Q.  15.  1H(;2. 

422.  On  a  contestation  restingupon  thedefen- 
dant's  right  of  mitojienneU—lldd,  that  such 
right  iK-tween  adjuining  proprietors  was  a  pre- 
«i;mptionot'law,which  imposes  upon  the  objector 
the  necessity  of  rebutting  it,  and  such  rebuttal 
could  oniy  "be  established  by  title,  or  in  default 
of  title  b'v  certain  marks,  MeKenzie  v.  THn 
el  ah,  12L.C.  li.  25V,  ,S.  C.  1H()2. 

•42.'!.  Where  the  .ieleiidaiil  built  on  to  the  pro- 
perty of  plaintifl,  his  neighbor,  eight  inches,  or 
half  the  thickness  of  the  wall  which  he  was 
erecting,  as  his  right  of  mitoyennel'!,  and  action 
WB8  brought— y/eW,  rererging  the  judgmeut  of 


the  court  below,  that  the  defendant  did  notrfrl 
quire  to  show  any  necessity  in  order  to  cltinil 
his  right  and  build  as  he  had  done.  Pr^tostA 
Perrault,  2  R.  L.  109,  Q.  B.  1868  ;  520  C.  C. 

424.  Before  the  Code  a  proprietor,  whowishdl 
to  build  on  the  line  separating  his  ptoperiy  from  I 
his  neighbor,  had  the  right  to  place  lialfih.l 
thickness  of  his  wall  on  the  adjoining  properiv| 
provided  that  the  total  thickness  of  the  walldii. 
not  exceed  eighteen  inches,  and  that  even  \v|n„| 
there  was  a  fence  separating  the  two  pronertie- 1 
lb.,  &13L.  C.J.  10(5,  Q.B.  1808;  510  e(se,;f 

C.  c  ■' 

XIII.  Nature  of. 

4.35.  Where  a  servitude  given  by  a  father io| 
the  son    was  as  follows  : — "Zn  coiqie  de.  ttni\ 
"  qnarls  d'arpenl  dc  bnis  de  frenii  anr  lnpiS 
"Jhiideiir  dit   boin  a  prendre  mir  la  ftrre  rfj 
"  dnnateurs  dti  dit   lieu  dti  (juatrieiiie  rmni 
"  St.  Denis" — Held,  that    such  servitude  »aj 
mt  only  a  personal  engagement  on  the  partol 
the  donor  to  secure  to  the  donee   the  ri;;htj 
cutting  wood  on  the  ground  described,  siilijecit, 
the  thirty  years'    prescription,    but  C0ii9iiiuie.| 
also  a  real  obligation  with  which  theprc'perlvnjT 
charged  for  the  benefit  of  the  donee.     .Ire^iiJ 
beaultv.  Arc/iambeault,  15  L.   (',  J.  2'J",  S  (T 
1871. 

42t).  And  /if/fi,  also,  that  such  servitude caim.J 
be  prescribed  merely  hy  the  lapse  nf  tinny  vfar«l 
but  onlv  where  there  has  been  a  non-user durinl 
that  pei-ioil.    Ib.,  &  562  C.  C. 

XIV.  Real  sM  Nature  of. 

427.  Where  the  donor  gave  to  the  donwj 
piece  of  land  subject  to  the  charge  to  thedoni 
of  giving  to  two  others  each  an  einplacemeniJ 
ninety  feet  by  two  arpents,  and  allowing  to  ilienj 
theirheirsand  successors,  a  rightof  pasturageo] 
the  said  piece  of  land  for  a  norse,  a  pig, 
sheep  and  two  cows  for  eacli  of  the  proprietoj 
of  such  emplacement —//iW,  reversiii"  ill 
judgment  of  the  court  below,  in  an  action \vii 
legatees  of  one  of  the  proprietors  of  such^erii 
tude,  that  the  right  of  pasturage  was  a  ni 
servitude  which  went  with  the  laud,  althoua 
not  ineiitioned  in  the  bequest.  D(>rinei'il\ 
liiveJ,  1  L.  C.  J.  :i08  k  7  L.  C.  K.  2J7,  y,| 
1857  ;  546  C.  C. 

428.  And  held,  also,  that  in  siuh  ca'P  t| 
heritage  senante  being  divided,  .so  that  lliepJ^ 
prietor  of  the  heritage  (/o;k//((/h^' l)t'canie  pi 
prietor  of  one  half  of  the  former,  did  ii)tt 
tingnish  the  right  of  the  proprietor  to  make  u 
of  the  servitude  for  a  half  on  the  utlicrliaitj 
the  tonds  .lerrante,  and  that,  in  iheonsi'iii>|iif 
tion,  it  was  reasonable  for  the  plaiiililltoliaietf 
right  of  pasture  lor  all  the  aniiiialr)  each  ai'l 
nate  vear.     lb.,  dt  556  C.  C- 

421).  And  held,  also,  that  the  lad  uf  tliep 
prietor  of  a  heritage  doniiiiaiili.  UoiiwMjlf 
firietor  of  portion  of  the  heritage  .vccivjii/'',  oi 
exiingui.siied  tiio  servitude  ;jr'i /(//i/c.    I 

X\'.    Uli.0ISTKATlO>;     OF. 

430.  In  an  action  by  the  legatees  ofa-ernil 
■Held,  that  a  real  »ervitude  oreiiti^d  belorf| 
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elow,  that  the  defendant  did  not  re- 
ow  any  Decessity  in  order  to  claim 
id  build  as  he  had  done.  -Prdmsti 
R.  L.  109,  Q.  B,  1868  ;  520  C.  C. 
are  the  Code  a  proprietor,  who  wishe I 
the  line  separating  his  p>operiy  from 
lor,  liad  the  right  to  place  lialftli! 
)f  his  wall  on  the  adjoining  properiv, 
nut  the  total  thickness  of  the  walldii 
eighteen  inches,  and  that  even  wh,,, 
L  fence  separating  the  two  pronertifr 
.  C.J.  lOti,  Q.  B.  18G8;510  et  w,.\ 


ATURE    OF. 

lere  a  .servitude  given  by  a  fatlieriol 
as  as  follows  : — "Za  covpf  <(e.  tni\ 
I'arprnl  de  bois  de  Jrdiit  suv  lnp.ri 
dii   bois  a  prendre  snr  la  tern  r/J 
<-s  du  dit   lieu  du  (jitdirii'me  niiKjji 
s" — Held,  that    such  servitmle  vtaj 
pergonal  engagement  on  tlie  parte 
to  secure  to  the  donee   tlie  rij;lit  rj 
lod  on  the  ground  <lescrilied,  siilijetf, 
years'    prescription,    but  coiisiitutr 
obligation  with  which  the  pnpertvival 
•r  the  benefit  of  the  donee.     .Irc^iBl 
Ircliambeault,  15  L.   C.  J.2'J",  S.iT 

1  /ie/(i,  also,  that  such  nervitiuiecanJ 
)ed  merely  by  the  lapse  uf  tliiriyyear-1 
•here  there  has  been  a  non-user  diiriBl 
1.    lb.,  &  562  C.  C. 

iAi.sen  Nature  of, 

lere  the  donor  gave  to  tlie  don«  I 
nd  subject  to  the  charge  to  theJonj 

0  two  others  each  an  eniplacementJ 
,  by  two  arpents,  and  allowing  to  theiJ 
and  successors,  a  right  of  pa.sturageoT 
iece   of  land  for  a  norce,  a  pig,  m 

two  nows  for  each  of  tlie  proprieiii 
emplacement —//eW,  reversing  ll| 
of  the  court  below,  in  an  action Ivil 
f  one  of  the  proprietors  of  .«uch  i-ervi 
t  the  right  of  pasturage  was  a  ni 
which  went  with  the  luml,  althoiia 
ioned  in  the  beque.«t.  Ihirintttill 
L.  ('.  J.  ;308  k  7  L.  C.   K.  2J7,  QJ 

1  c.  c. 

id  held.,  also,  that  in  pucii  ca'f  11 
:crcaiite  being  divided,  .<i)  tliiii  ibepJ 
:'  the  heritage  ilomiiKinIc  lifcame  |i| 

one  hiUf  of  the  furnier,  diii  ii)t( 
;he  right  of  the  proprietor  to  niakeo 

vitude    for  a  half  on  the  ullit'rliall'J 

.lerranle,  and  that,  in  tliocrt.-t'mi|ii| 
„■<  reasonable  for  the  plainlilitoliaief 
)a,'lure  for  all  the  aniniiil.'i  eaclialij 

lb.,  6i  o5ti  C.  C 
nd  /(''/(/,  also,  that  the  liicl  uf  tliep 
'a  heritage  (/om/o'/zf^,  iHOoiningp 

portion  of  the  hi'niage  .lervantf, 
iieil  tlio  tn'i-\i{ndv  pr'i  lanlo.    II). 

k.0  I  ST  It  ATI  OK     Oh'. 

an  action  by  the  legatees  of  «*«rnii 
hat  a  real  aervitude  CTtmlnd  bel'ortf 
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XVI.  Right  op  View. 

431   On  action  brought  bv  the  proprietor  of  a 

lot  M,  the  c.  y  of  Montreal  againsftl/fidjo  nin^ 
lppr|etor.s,to  co.npel  them  tS  close  up  a  Zn^ 
ling  alleged  to  be  in   their    .'able   wnil  "^ 

a  viejv  upon  the    plaintiff'f  pr'en  i^'s    ''ir'a"p! 

pared  that  the  lower  storey  of  the  def^ndlnt^s 
lM.,wvas  about  nine  feet  from  an  old  ivision 
llence  between    the  respective    proper  lesC 

,W the  second  storey  rlently  bu  It'came  up  to 

iMiine  street.  No  opening  was  found  in  the 
l..on,  storey  looking  into  th^e  plaintitPs  o  but 
ll«eatl,  and  between  it  and  th^  top  o  the  ;,ce 
l,a„M  opening  which  looked  exactlv  upo,  i  !! 
lftW,tl  at  the  opening  in  this  case  was  con  rarv 
h  il'<'  -'0^»d  art.  of  the  Custom  of  Paris,and  th^t 
linHiol,  ease  theju,lge  would  makea  esce  t  S 
i^mx  when  re.,ueste.l  by  the  parties.    A'  W< 


.Xni.  Right  of  Way. 

«2.  If  a  right  of  way  be  granted,  without  any 
immUonot  :ts  precise  situation,dver  a ?ot  iKd'd 
k?  WO joint^  proprietors  in  common,  and  f  by  a 
mjdeJaX  the  pas,«„ge  is  loca,;,!  an  uU 
tvteth  for  a  term, each  party  mustabide  bv  i 
.  .naotion  o  parjaffc  will'not  be  n  a  ntah,  d 

'irSl^.S'^ib';^??'"^'^--^^"'"'^' 

pUed  that'  the  resr^nient   defen?    T'-  '"'■'" 

jK..on  their  neighbo^cS^dSt^^^^^^^^^^ 
tirttof  way  an.i    pa.s.sa^e  over  »n  ) 

erioM  m    i.ieir     dec  aration— //i./,/     .!.„,  .i 
fen  ant    a  riparian  proprietors  a'^^^^^^ 
fe;:;:;i;:'£^-    -^'^on^eb;;Vders 

Lf  I  !."  "■"  ?PPO'''tion  claiming  a  servitude 
Kland  seized  .n  execution-^/eW  tha  t  ! 
M>  of  passage  upon  an  estate  to  rtc  a'; 
b,  having  no    other  means  of  ingress  T  a 
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»ater  flowi,,'  pa,t  ' h  .  °''^T''>'  '''''  ^<'  ^''e 
'lon.e.stic  p  r},Csa' i  '^f"^,'*^'  ^"'  r"*^'«'''  ^^ 
without  recrard    to , I,;  Z    !'   ?"  '''  "'"'  "'»» 

•>>ay  imveircale  o  a  Ih"  ''  ""''  '"'' 
prietors  lower  down  H       ,  "^eticiencv  upon  pro- 

H  further  iW.t  to",  i'^:;'r'*'"v'*'''^  "''"  '"""»« 
provide,!  hefc  not  Jfer^t  ''"""""r-'  "'^^  "^  *'• 
of  other  proprietors  eirer-ali^''''''''f  "<^  '-^'''^^ 
and  that  sulieTto  ,1      n.T?-'*'  "'i  ^"''''»' J'i"',. 

acro.ss  a  River  n  sueh  a  ,  T   "^  erecting  a  daia 

XIX.  TERM1XATI0.V  0F..ee  Extinction  ok. 

i«  TO^i  bf  the^'sSf  ihi"'''""^  '". -'  '^-^ 
i  V  of  TuHticP      A^/i;        ''^  property  by  author- 

4  S.'c."'l865  ;  f^i'tc.  P.'"'"'''"''  '  L-  C-  '- 


XX.  TiTLK  TO,  see  Evidence  of. 
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KKA.MS,  see  Mii.i,  Streams. 


pteain  i 


fii    two 


proprietors   upon  the 


defend; 
■«aniei  the  pr 


XXI.  Treks. 
443.     Where 


action  was  brought  against  tl 


ant  on  account  of  trees 


which  bordered  , 


!«-.  watei.pnv,,e,es  wl^^h -;„::;::  I -.Sl>; 'jr. he  fd 
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properties  had    bee 
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more  than 
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thirty  yrars,  tliRt  tlip  proprietor  iinist  Iip  niain- 
lainpd  in  his  possetiHioii  in  tlie  condition  in 
whicli  tliPv  were.  Ferqnson  v.  Joseph,  10 
L.  C.  J.  333,  C.  C.  1865  i  5*29  &  549  C.  C 


jXXII.  Ukreqisterbd. 

444.  In  an  action  negatoire  for  the  purpose 
of  having  a  certain  property  acquired  by 
I  lie  plaintiff  declared  free  from  a  cotipe  de  bois 
claimed  hy  the  defendant— iTeWjtbat  a  purcha- 
♦:er  who  has  regictered  his  title  deed  oarinot  be 
Votind  to  Puffer  a  cou^e  de  bois  to  which  the 
property  has  been  subjected,  the  title  whereof 
wan  not  reeistered,  aIthou|;b  the  purchaser  had 
«  knowledge  of  its  existence.  Thibtault  v. 
Dupri  et  al,  5  L.  C.  R.  393,  8.  C.  1854. 

J[XIII.  Water  Coobses,  see  Streams. 

446.  The  plaintiff  complained  of  a  water 
course  which,ari8ing  out  of  a  swamp  belonging 
to  the  city,  struck  agamst  the  foundations  of 
plaintiff's  hou.«e,cau8ing  and  threatening  to  caus 
sreat  loss  and  damage.  The  defendant  was  cc>»- 
<lemneil  to  pa^  JE50  for  damages  already  suffered 
hy  the  plaintiff,  and  to  fill  up  the  water  course, 
or  in  default  thereof  the  plaintifJ'would  be  justi- 
fied in  doing  so  at  the  risk  and  exj)en8e  of  the 
•defendant.  Voyer  v.  The  Mayor,  &c.,  of  the 
City  of  Montreal,  1  L.C.  J.  166,  S.  C.  1837. 

446.  Every  proprietor  of  land  may  utilize  any 
water  course  or  stream  running  across  his  pro- 
perty and  the  property  of  his  neighbor  by 
erecting  dams  and  mills,  but  they  will  be  liable 
for  all  damages  caused  to  others  by  a  too  great 
«Ievation  of  the  stream;  and  in  ca.'>e  of  such 
damage  the  parties  shall  appoint  experts  wlio 
iihall  estimate  the  same  ;  ana  in  case  any  of  the 
parties  failed  to  apf>oint  an  expert,  one  of  the 
«xpert8  of  the  municipality  to  be  selected  by  the 
warden  shall  act;  and  in  case  of  difference  of 
opinion  the  two  experts  shall  choose  a  third. anj 
in  default  of  payment  of  the  damages  awarded 
fcy  them  within  six  months  from  the  date  of  the 
report  of  the  experts  and  interest,  the  party 
causing  the  damage  shall  demolish  the  works 
by  him  erected,  or  tliey  shall  be  demolished 
at  his  cost,  the  whole  without  prejudice  to 
4hc  damagps  and  interest  already  incurred, 
Blnia  v.  Auqer  &  Augir  &  Larouchetle,  3 
R.  L.  273,  S.  C.  1869  ;  C.  S.  L.  C.  cap.  51  &  503 
€.  C. 

447.  But  the  neighboring  proprietor  has  no 
right  of  notion  to  estahlisli  tliP  (laiitai/es  if  anv. 
lb.  &.  Pangman  v.  Brigaxilt  et  al.,  3  R.  L.  278, 
8.  0.  1869. 


XXIV.  What  are. 


448.  An  unilertaking  of  a  party  in  a  deed  of 
y>artition  to  sufl'er  a  roadway  upon  his  portion 
of  the  land,  and  to  niike  and  in.icadamiRe  the 
*>aiiie  to  the  extent  of  thirty  feet  in  width,  is  a 
flprvi'ndp,  and  (diarire  rApl.  for  llip  prpspr- 
vat  ,  5  of  whicli  the  piirty  in  whose  favor  it 
is  stipulated  has  a  richt  to  an  opposition 
afin  de  charge,\\^on  the  judicial  sale  of  the  pro- 
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pprtv.     Murray  k  McPherson,  5  L.  C.  R,  355 1 
Q.  fi.  1855. 

449.  Ill  an  action  between  two  neigiiborinjl 
proprietors — Held,th&t  an  ordei-ofan  inspfotorj 
ordering  a  drain  to  be  constructed  fortiiepuVI 
pose  of  draining  the  properties  01  the  partie«,f 
which  adjoined  each  otiier,  created  a  cervitude,! 
and  was  bound  to  be  in  writing.  Ijemirtit 
Courchine,  I  R.  L.  159,  Q.  B.  1868;  OOfi  e/,„| 
C.  C.  &  420  et  seq.  M.  C.  " 


SET  OFF— See  COMPENSATION. 


SE'iTJ  HlMENT. 

I.  Between  Totob  and  Minor,  see  TUTOR 
SHIP. 


SHANTY    MEN. 
I,  PrmLEOB  OF,  see  PRIVILEGE 


SHARES. 

I.  Compensation  of,  see  COMPENSATIOVl 
If.     Of  Bank  Stock,  see  BANKS,  BASlT 
STOCKS.  &c. 
in.  Transfkb  of,  see  RAILWAYS. 
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I.  Action  against,  450,  451 . 

II.  AOTION  BY,  452. 

III.  liAKCENY  BY,  453. 

IV.  L- ABILITY  OF,  454,  455. 

V.  Of  Lank  Stocks,  seg  BANKS. 

Vr.  Of  8tock  in  Railwvy  Company,  45(), 
VII.  Rights  of,  457-460. 

I.  Action  against. 

450.  Where  action  is  brought  ajainat a  sM 
holder  in  an  incorporated  joint  stock  coinpai 
by  the  company,  he  may  plead  a  nonconipj 
ance  with  its  act  of  incortwration,  aniitlia' 
reason  of  such  non-coninliance  llie  oom|« 
not  legally  in  existence.  The  Quebec  &  Ritk 
Raihpnq  Compani/  v.  Dawmii,  I  L.  C  li. .1^ 
8.  C.  1851  ;  Q.  31  Vic,  cap.  24.  ^ec,  i:>,4C.i 
Vic,  cap.  43,  spc.  56. 

451.  AiwI  in  another  case — /AfW,oii  priwftkj 
the  officers  and  executors  of  the  coinpanv  I 
resigned  and  had  not  been  replaceil,  liialll 
court  would  order  the  company  to  |)'tuw| 
the  election  of  new  officers  or  a  cnralor,  i 
produce oe/c  thereof,  before  procoelingwillili 
case  in  question.   The  Agricultural  ImplcM 
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Uirray  &  McPherson,  5  L.  C.  R,  3oj  I 
5. 

an  action  between  two  neigliborinjl 
•s — Held,ihat  an  order  of  an  inspector,! 
h  dram  to  be  constructed  fortliepur'l 
raining  the  properties  of  the  parties  I 
joined  eacii  otiier,  created  a  servitudtj 
bound  to  be  in  writing.  Lminil 
!,  IR.  L.  159,  Q.  B.  1868;  606  edjJ 
20  et  seq.  M.  C.  " 


)YF—See  COMPENSATION. 

SE'xTJEMENT. 
rEEN  TcTOR  AND  MiNOR,  See  TUTOa 


p  SHAREHOLDERS. 


SHANTY    MEN. 
iLEOBOF,  see  PRIVILEGE 


PENSATION  OF,  see  COMPENSATION 
F  Bank  Stock,  see  BANKS,  BANlj 

lANSFSB  OF,  see  RAILWAYS. 
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ON  AOAINST,  450,  451 . 
ION  BY,  452. 
hCENY  BY,  453. 

iBiLiTY  or,  454,  455. 
Lank  Stocks,  seg  BANKS. 
Stock  in  Railway  Company,  45I), 
lOUTS  OF,  457-4(j0. 

[ON  against. 

here  action  is  brought  a^niiiiitaslistd 
an  incorporated  joint  stookcompaJ 
mpany,   lie  nm}'  plead  a  noncompl 
1  itiact  of  incorporation,  amltliait 
'  such   non-com nliancp  t'le  coni|»i: 
ly  in  existence.  The  Quebec  &  RidimA 
Company  v.     Dowi^nii,  I  L,  C.R. 3( 
1;  Q.  81  Vie..,  cap.  24.  >ec.  IIUC.I 
.  4.'^,  sec.  56.  I 

111',  in  another  case — Ikhkm  pmoftlij 
ra  and  e.xecutors  of  tli(M!oiii|«ny  I 
»nd    had  not    been  repliu'eil,  tliatll 
luld  order  the    company  lo  procwij 
on  of  new   oflic:er,s   or  a  curator,  i 
icte  thereof,  before  prncpeliiiK  wilM 
uestion.   The  Agricultural  Implm 


R  182,  C.  C.  ;875 


,mpany  v.  ffeberf,  2  Q.  L. 
»3l  Vic  cap25,  sec.  20. 

I  11  ACTIOJT  BY 

ho2^A  shareholder  in  it  joint  stock  company 
t.v  bring  an  act.on  to  account  against  the 
^panv,  and  thereby  test  the  validity  of  a  by! 
fcrjride  by  the  Board  of  Directors.^  kLv. 
'  M83o'       *  ^"*«'-''"««  Company,  8.  C.' 425, 
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I  III.  UAROENY  BY. 

453.  On  an  indictment  against  a  shareholder 
;».unmcornor.ted  joint  stock  company   for 
ymj-BM,  on  motion  to  set  aside  a  co'nvic- 
10,,  had,  that  a  shareholder  in  such  company 
,n.ot  commit  l.rceny  from  the  company,  „o^r 
pi.lty  of  obtainmg  its  money  unl^er   false 
tences  masmiich  as  being  a  shareholder  he  ' 
l.iomt  owner  of  the  funds  and  property  of  the 
Inipany.     Regina    y.    St.    Louu    et    nl     in 


I IV.  LUBII.ITYOK. 

I«4  Tlje  defendants    were  co  partners   with 

liLVTr^rT"",'?.*^'"'"'  ^'^ck  company 
lllec  The  Montreal  RaiIroa<l  Car  Con. pan y" 
I  ,d-mited  l.abd.ty-^eW,  reversinr  tie 
JilRMDt  of  the  court  below,  that  they  were 
M^  and  severally  responsible  with  ail  other 
hrtners  for  all  the  liabilities  assumed  1^  he 

JL.C.  J.  13.4,  Q  B.  1868;  1865  &  1889  C  C 
).«  43  ^'  '  ^'^-  •'*•  *  ^-  31  Vic.  cai: 
Iffi.  Where  a  company  during  the  tin.e  of  its 
Ijgmwrporaed,  gave  pronu^ry  r.otes  f  r 
fc^  purchase,!,  winch  notes  afb,r  the  inco  . 
>«,o  of  tht  company  wei^  ren.'wed  by  the 
K  l''t:<^^"''*^'y  «°"«fit"ted  con.pan;!  and 
kold  ones  ..,ven  up  MAmTvenderii-md 
fct  m  the  alwewce  of  fraud  in  effecti  ne  h^ 
l»geoftl,e  notes,  the  shareholders  who  pa"d  un 
J^stck  ,n  full,  and  caused  the  fact  o  be 
ft  egist^red,  were  free  from  all  liabih'  v  to 
I  the  .aul  notes,  or  the  original  price  of  tie 
Js  BrmHer  et  at  &  Chanmanlj  nl  n 
|U.301,y.B.  1875  '<«/»"»««  «^   a?.,   19 


mus''  t^  cS^tK?  '*  """"""^  *^  »  """"la- 
have   corScSon"o7''tr  '^^^''£,^  "% 

pr  se'VrS°?4'';r  ''  '"""^  obtained  by  sur- 
of  tl?;  Jompany'b?  f,:  «'^'^'"«"^of  the  W« 
null,  and  nrXl  no  nhf^"?"  *'"*  directors  are 
holders  thus  deceived  mF''''"'  """^  '"e  share- 
tl>ey  have  ;aid  on 't  e1r  Sr^rKr  «"'^' 
BrT7  v.  Shackell  &  Sh^iceU^^TZ^ft, 
Orick  OomnnnySi  Welsh  v  Thf  riJL  a-^ 
Company,  l^R.  L.  121.  S.  d  isfl,  SWim 

|othe?wit7ofS£;;,tYn  ""'*">'  '""'^^*'-  ^ 
'of  the  capil-HoK?'*"f«^re  or  shares 

may  ma'-  Mk  ilXt?C.  ■  "*"•''  '^^  Montreal 
in  tiK  .  9  Vic  a  ..°  r"  """l^''^  "'entioned 
Porai  ,  id  bank  Z>  u"h  f'^  ""*■  "^  '»«>'- 
clar  \'    """hall  thereupon  be  de- 

Of  su«..hold:rs  Tn"  iL":  'Xt '"  "^«,  4^" 
holder.  T/ie  hanh  nfu  .  "'®,  ^'/'^'nal  share- 
al.,  u\^%'SXi':f^{-l  A  Henderson  et 
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1.  Action  BY,  461. 
n.  Duties  of,  462. 
in.  Fees  ok.  463-466. 
u    ,,  *°"'"^  OP,  467-480 
V.  PowsBs  of,  481-483. 

UTrr     n'""''  "*■'  '**'*• 

^"••^'OHTS  op,  485-489. 

VIll,  UULE  AOAINST,  490. 

lA  Status  of,  491. 
X.  Tbansper  BY,  492, 

I.  Action  BY 


I.  Of  Stock  IN  Railway. 


A  suliscnption  for  stock  in  a  railway 
amv  be  conditional,  and  nn.il  the  con^ 
iistulliled   no  action  at  law  will  L    „ 

'  RrenT.s  OF. 
fFv.touuuw  him  to  msr^ct  the  rec.ister';rf 


wrif>-t;e^;fir^a;3^d'^,^:sjrs^a?'^* 

346,  K.  B.  1813?  *"   '  '  ^''^  "^^  ^«- 

n.  Duties  op. 

tl.e^yeaM'857";i'p  «,"''■'«"'■*'''"'«  "'•'•^^ ''««''ed  i,. 
'^^^P<""<e"ts  had  been  appointed  guard 

oompuny  Hndth«,>  neraona  i,  L'f  «"<1. ."edltors'of  ihS 
or  chief 'piaoe  of  buKn  of  the  ,«.n  "-'J''"''.,*' '"«  *>«•» 
shareholder,  creditor   o?reDrei«ifSH.^'  *""  «*«>7»a«h 


ri  qT  ,;,  »""™">«n»e,  may  make  •«- 
Q.  31  VIo,  cap,  J4,  »ec,aflit  Q  40  Vtel 
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ians  under  the  writ  of  laisie  arrii  issued  in 
1857,  but  did  not  return  any  procis-verhal  eetal- 
lisliing  the  reppondentB  as  lEuardian.  On  tliese 
f&cls—IJeld,  in  the  Superior  Court,  tliat  the 
sheriff  after  his  return  of  saisie  arret  sirt  !e  was 
functus  officio  and  could  tliereafter  ..iercise 
no  authority  over  the  seizure  made  by  'uiuj,  not 
even  to  the  apix)iDtiiient  of  a  vohintary  f!;uard- 
ian  instead  of  a  guardian  a  <iii(/e.i;  and  in  the 
Court  of  Appeal  that  the  statement  so  made  by 
the  sheriff',  in  his  return  to  the  writ  of  rendilioni 
exponas,  was  not  legal  evidence  of  the  appoint- 
ment of  the  respondent  an  guardian  to  the  writ 
ot'sai.vi'  arret.  Dinnin<i  &  OUccr,  14  L.  C.  R. 
296,  S.  C.  ia62. 

III.  Fees  of. 

46.'i.   Wiiero   a    rule    was    iaken    against   the 
sheriff  by  an  oppoFanf  to  compel  him  to  return  ' 
the  writ  of  execution  de  ii-rris  in  the  cause,  aTul 
the  opposition  tiled  thereto,  and  the  sheriff  re- 
fused to  Comply  without  payment  ot  his  lees  and 
disbursements,  the  court  considered  thesherirt's 
pretensions  unfounded  and  he  was  compelled  to  i 
make  the  return.      Wilnon  v.  firown  &  Broicn,  1 
1  L.  C.  J.  284,  S.  C.  lt^07.  ^  j 

404.  Oti  appeal  from  a  judgment  of  the , 
Superior  Court  dismissing  an  action  by  the  1 
sheriff  against  an  attorney,  to  recover  fees  if 
office,  disbursements,  etc'— Held,  reverMng  the' 
judgment  cf  the  court  below,  lliat  an  attorney 
ad  litem  was  personally  liable  to  the  sheriH 
for  such  fees  and  disbursements,  on  writs  of 
execution  issued  on  tiie  fiat  of  tlie  atlornev.  : 
Bcston  el  al.  v.  Tuvlor,  1  L.  C.  J.  tiO  &  7  1^.  C.  R  . 
329,  Q.  B.  18S7. 

465.  Under  a  writ  of  attachment  in  revendi- 
cation     the    sheriff  seized    certain    moveables 
in  the  p 'ssession  of  the  defendant  which  were, 
on  the   petition  of  the  plaintiff,  before  the  re-  j 
(urn  of  the  writ,  ordered  to  be  sold.    Fart  of| 
the  proceeds  was  paid  by  order  of  the  court  to  i 
an  intervening  party,  a  privileged  creditor,  (.nd  ] 
the  balance  remained  in  the  sheriff's  hands.    The  i 
parties,  plaintiff  and  defendant,  afterwards  enter- 
ed into  a  settlement  before  notaries,  by  which 
the  plaintiff  agreed  to  withdraw   his  suit,  and 
he  parties  were  pit  out  of  court.  On  an  action, 
against  the  sheriff  for  the  balance  remaining  in 
his  hands  by  the  defendant,  the  sheriff,  after  de- 
ducting liis  fees  an<i  disbureements,  brought  the 
balance  into  court  and  tendered  it  to  the  plain- 
tiff.    On   a   contestation  of  his   report— //eW, 
that  he  was  entitled  to  deduct  all  necessary  ex- 
penses incurred  by  him   about  the  sale  of  the 
goods,  and  the  parties  having  based  their  settle- 
ment upon  the  sheriff's  return,  which  was  not 
contested,  it  would  be  lield   good,  and  the  de- 
fendant could  not  recover  more  than  the  sum 
tendered.     Queutin  &,  Boston,  II  L.  C.  R.  367, 
Q.  B.  1861. 

466.  The  sherifl'is  entitled  to  poundage  on  the 
judicial  sale  of  property  in  all  cases,  whether  he 
receiveiv  the  money  itself,  or  a  bond  is  given  in 
tlie  manner  provided  by  law.  Jilake  ei  al  v. 
ranet,  12  L.  C.R.  189.-  S.  C.  1862. 

IV.  Liability  of,  see  Powers  of. 

467.  Tlie  sherifl' having  seized  by  at'.achment 
a  large  quantity  of  timber  and  appointed    at 


single  guardian  to  take  charge  of  the  wbole 
in  whose  absence,  duning  a  storm,  a  [lortio;, 
of  the  timber  went  adrift  and  was  lost- ■//,;,! 
that  the  shreiff  was  puility  of  ordinary  iifglecl 
and  was  responsible  for  the  loss.  M'Clnr' 
Shepherd  S.  K.  75,  K.  B.  1813. 

468.  And  held,  also,  that  the  slicriil  ,nig)„ 
have  employed  as  many  persons  as  wt're  w((i. 
sary  for  the  security  of  the  timber,  ai;  I  imViji 
have  demanded  from  the  plaintiff,  al  vvlio^t'  sliii 
the  timber  was  seized,  in  advance,  tlic  ^ullll| 
required  for  that  purpose,  and  in  cascul'  rofusjlj 
would  have  iieen  exonerated  troni  the  cliarjcl 
and  custody  of  the  timber,     lb. 

469.  An  action   does  not   lie  against  ;i  slien™ 
for  .seizing  property  under  atlachmciii,  :iltlioiii>|ij 
it  be  proved  their  was  no|;round  for  iho  ;iiiacii.| 
inent.     McNally\ .  Shepherd,  \  Kev,   .l.;   Lc' 
347, K.  B.  I81H. 

470.  On  niution  for  an  attachnniii  ;i:;aiii,.i 
the  shcritf  for  having  returned  that  tli.'  |i!iri'ha»«rj 
of  moveables  had  not  paid  the  aiuupiit  ol'  hid 
[M— Held,  that  the  sheriff  was  resp.insibK'  tvr] 
all  Siiles  of  per.sonal  etlects,  whclhcr  he  (liil 
did  not  receive  the  moiU'Y,  lor  in  sill  li  ia.<e  liJ 
ought  not  to  part  with  an  article  bo  .-clU  iiiii;| 
he  has  received  the  price,  (jiiuijv.  lialhi'i 
Kev.de  Leg.  473,  K.  B.,  1819. 

471.  In  an  actio'i  by  the  printer  of  tin- (^ikIj; 
Gazette,  published  by  amhority,  ii^'.iiust  ili 
slieritl'  for  the  price  of  advertisement  ni'  le^ij 
sales  inserted  in  tlie  said  Gazette— Hflil, 
t  be  slieriffWas  alone  liable,  as  there  was  no  coiij 
tract  between  the  printer  and  the  phiiiititls, 
those  suits  the  properties  advenisccj  weti 
brought  to  sale.  Stevenson  ei  ai  v.  limlon  i 
al..2'L.  O.K.  17,  S.  C.  1851. 

472.  An  attachment  will  lie  against  two  pti 
sons  appointi'd  by  commission  by  the  Crown  t| 
the  office  of  sheriff  for  the  noii-|i;iyniciil  i 
HiOneys  levied  ijy  one  of  them,  althotii'li  tlK'otlie| 
may  not  have  assumed  the  duties  ottlieoltiw,/ 
acted  In  any  manner  under  the  ooiniiiissioi 
Black  V,  Nelaton  &  Biulden,  S.  1{.  2:Ks,  K. 
1828. 

473.  On  a  rule  against  the  sheriH' to  prod«(| 
certain  goods  seized  and  placed  in  the  liaiiiJ*  ( 
a  guardian — Held,  that  in  default  of  protluciol 
such  goods,  he  could  only  be  cornpolk'il  to  pil 
their  value.  Leverson  etalv.  Ciinniiigbmr 
Boston,  1  L.  C.  J.  86  &  7  L.  C.  K.  275,8, 
1857  I  597  C.  C.  P. 

474.  In  an  action  against  the  slieritf  of  ModI 
real  by  a  constable  for  exjienses  iiicnrreJi 
conveying  a  prisoner  to  jail,  etc.— //c''/,  tbl 
the  del'emlant  in  bis  quality  as  sberiif  win  bl 
the  depository  of  pnbi'C  moneys,  ami  coiiU  nl 
be  held  liable  for  claims  which  wi'ie  re«ll 
against  the  government,  such  astliiit  of|ilaioti| 
Champagne  v.  Boston,  2  L.  C.  J.  7'J,  8.  C  " 

475.  In  an  action  to  revendicatc  certain  iiJ 
moveables  which  had  been  seized  by  liit'siieril 
and  which  had  subsequently  been  oniprcl  lo  j 
given  upljy  the  court  to  the  ifefemliiiil,  thofeisui 
having  been  set  aside — Held,  revorsiiif;  ihejailj 
ment  of  the  court  below,  that  the  Miwiitii 
responsible  for  goods  seized  by  him  i"  tli''**'j 
way   as  the  guardian,  except  where  a  f^m 
guardian   has  been  appointed  by  the  lirfomd 
whose  property  has  been  seizetl,  aiiil  the  Air 
proves    that  such    guardian   was   solvent  ( 
reputed  .so,  to  the  extent  of  the  value  uf  tin's 
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irdian    to  take  charge   of  tlio  whole  I 
absence,   duniiig  a  storm,  ii  iwrtio,, 
ber  went  ftiirifl  and  was  lo>'t-  //f/,/ i 
lireift"  was  puilitv  of  ordinaiy  iicgl^J 
!sponNible   fertile  loss.     M'Cliir' 
S.  li.  75,  K.B.  1813. 
.1  held,    also,  tliat  the   slierhl'  mi^.t 
jyed  an  many  persons  ah  were  nnoej- 
le  security  of  the  timber,  ai;.|   iiiii'inj 
nded  from  the  piaintilf,  at  wimse  iHntj 
r  was  seized,  in  ailvance,   tlic    sm,. 
r  that  purpose,  ami  in  case  ut  rofusall 
e  been  exonerated    from  the    iliaris.| 
y  of  the  timber,     lb. 

action   does  not   lie  againsr  a  slierj^i'j 

property  under  atlachmenl,  iililioii.'||| 
>d  their  was  no  i^round  for  llio  iiuacii- 
cNaltyv.  Shep/iird,  I  Uev.   il';   Le'' 

181H. 

iDvition  for  an  attachnifia  u^'ain.-il 
for  having  returned  that  tli>' imrcliatefl 
lies  had  not  paid  the  antuiMit  dl'  |iis 
that  the  sherill'  was  responsibU'  furj 
3f  personal  etlects,  wlutlicr  iir  .lul 
?ceive  the  money,  lor  in  siu  li  luse  U 

to  part   with  an  article  he  .-ells  unt;|| 
reived  the  price.     Guuij  v.    ISniJiL 
"g.  413,  K.  B.,  1H11>. 
an  actio'i  by  the  printer  of  tin'  Qntk 
niblished     by    anthorily,  ii^'aiitst  i|,| 

tlie  price  of  advertisement   {,(  lfr,| 
rted  in  tl;e   said   GazetlK—llthl, 
was  alone  liable,  as   thereHilsllocolll^ 
een  the  printer  and   the  pliiiiitili'n, 
ts    the    properties     advenist'il    wen 
osale.    Steveusun  ei  al  v,   li'idm 
).K.  17,  S.  C.  1851. 

attachment  will  lie  against  two  pefl 
inl^d  by  commission  by  the  Crown  \\ 

fif  sheritt'    for  the    non-p:iynieiil 
\i\eA  by  one  of  them,  althoiu'li  theothei 
ave  assumed  the  duties  oltlieortice,( 
any    manner   under    the  ooiiiiiii4!i» 
Nelaton  &  Biulden,  S.  U.  2!>,s,  K. 

I  a  rule  against  the  sheritf  to  prolmj 
lods  seized  and  placed  in  the  haiiiit  ( 
n — Held,  that  in  default  of  produciol 
is,  he  could  only  be  conipelk'il  to  pil 
le.  Leverson  et  at  \.  OuKniiighMr 
L.  C.  J.  86  &  7  L.  C.  U.  270,  S4 

c.  c.  p. 

an  action  against  the  shenrf  uf  Moii| 
I  constable  for  expenses  iiionrredi 
;  a  prisoner  to  jail,  etc.— //'A/,  ili( 
(laTit  in  his  quality  as  slieiilf  wa^i  I 
itory  of  publ'c  moneys,  inul  cuiiliiDJ 
liable  for  claims  which  wi'io  reilj 
le  government,  such  as  tlitit  of  |ilaiDlil 
He  V.  no»ton,2  L.  C.J.  71),  8.1'" 

an  action  to  revendicate  certain  li 
s  which  had  been  seized  by  liieiiieril 
h  had  subsequently  been  oniprtiitor 
'J  the  court  to  the  clefendiint,  theseitiij 
■en  set  aside — Held,  reversiii;;  lliej'udj 
[he  court  below,  tliat  the  fhcrilii 
le  for  goods  seized  by  him  in  tlic'SiJ 
he  guardian,  except  where  ii  ^^Jt1 

iias  been  appointed  by  llie  Jtlwi 
)perty  has  been  seized,  and  the  sliet 
liat  such  guardian  was  soh'Ml  ( 
),  totiieexteotof  the  value  uf  ilie  j 
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wizfd,  at  the  time  of  his  ann«m*.«„  *     r 

496.  Jn  an  action  against  the Hbo..;fff 
jcds  seized,  but  not  prj  need  bv  hin  '"""." 
aw>vilh  an  order  of  tie  court  „'"' ""^''"r"^" 
bva  demand  for  c^/^V^^/'";^  "f,<="'"Pa'?'=^ 
hm-HM,  that  the  filler  fCa,  ^h^""^";"'' 
of  the  goods  seized,  where  tLur  .  guardian 
i  me,  and  as  such  waT iiabi?  he,  '^"'^''";  °"'<"-^'< 

!«ver!<eveiity  years  of  ace.'  n/  '      ''""'«'' 

4:S.  Where  the  shentf  after  a  sdlo  «p 
able,  made  his  report,  accon  rmnld  1  v  ?!  '"°'^^- 
iraisceililieate  and  a  bill  ?,fM        ^^  "l^ ''*'"'■''■  i 
..Hi  ,;,e  opnosunts,    con      eri , '' X^f^  ""^^'''■°'-' ' 
tijili.aske,   fora  ruleata  ,V,   1°         '^'"I'-fe'es  too 

fto  appear  to  hrn"';;i,Sla^"r''^y7 
lliathe  colli  1  not  be  proceedei?  lai'l  ~'^''^''' 
**qiience  of  theexcessive  nat   von?'"      ■"' ,'"  '='^"'- 

lilL  C.  J.  107,  S.  U   iyfi2  ^  ''^  'Montreal, 

|i*^,£t!t^rte^riss;r'r'^ 

lifimve  ordered  it  belhrnXi       ?"'"''"« 'f 

...bs.and,ng  the   .roWsi^n    of '^S°V"c%r' 
3, 8ec.    26.     A«wft/f,/  ,,/  „/      p    A^^- ^- cap. 

LC,K..ir,C.C   1867  '^'    ^""•"'''-    17 

.ol^U,£'";juSrcf':ri;;ir'="V''''''-- 

lereall  nuiiniained  witli  coMs— /A.///   .i  '.  .    ' 
lenffwas  responsible  to  the    eiziS  ^J.u'-r'' 
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'X?trS;£Uj^S,,f  Montreal  had  „. 

a'>l.ough  ?h^o!L;'^"„l"!°''^'''^;vaf  invoked,, 
not  parties  to  the  suit  ^  /4  vr'"  ^''^   ""'«  ^^rJ 

VI.  Rktir.v  of. 

''^s^2'L:;r^;^l4:t^^iff-anauthen^^^ 

;vithont  an  inscriptfo.T/'  "'^  f  f  '^»'«e  returt>, 
^e  made  out  by  Lwdav    '  h 'f  '  ^''f'* '^'^'''^  '»"«' 
permit  an    inJciS  on   L    f''"""   ""  T"-'  '^^'1 
n,;la,„jer  v.  Jfohue^o  ,,?  ^'""i  ^^    ^'^  «l'ed. 
1820.  "^'  •  "'•*'•  d<-  Leg.  472,  K.  B- 

Vn.  Rights  of,  see  EXECUTION. 

,U'-<?.are  ad  In  ;7br'fl"^  ""i""  "'«  f'^'^de 
''1^0  the  right  , ode.  f„/'!f  P^"'"«-  ^e  ha.s 
f«'y  expen.es  for  the  afeL""^ '''""'  ''"  "'^'"'- 
I'as  seized,     /i-./^       C    '^''^P'"*-'^''*    «'lmt  he 


has  seized,     /i-,-;,/ ;.""^r"'''''''''P'"*-'  ''*    what  he 
If^^tds.  Demoyer,,  2  Rev.  de  Leg 

[.O.-iflP 


V.PowKKs  OF,  see  Liability  of. 

^fl.  On  a  petition  by  the  sheriff"  ,1o,„,  !■ 
"advance  of  money  from  the  nlah^'tiff''^'"^ 
|«eco.t  of  the  care  and  safe-keeDMi^or;  ""T'-' 
tomer  seized  under  a  writ  nf^  ^  .? '^"'"*'" 
«.  that  the  sheJt^  S'clp  tt'pt °".m' 
oniakeall  necessary  advanceM  fi.r  f  ,„1^ 

pmmm 

fe'.aiKlinightnioreoverpre  en  SM  I.  ,        '"" 

'''"S.-K^^^.5"li;^^^"'c.T^2^ 

««ahle,de^,v:i;;o\„a^..?,,'stI^h^''r• 

i.  ;;....:    ',,V^   liaving  been  ^eparafP,]  fr,^... 
■^'"''^'^"I'-eai  prior  to  said  sale,  t'ha'l 

t?h,¥t!;"^<^!;^$:'i;-;  "  O^btormay  obtain 
^P'««l  fits  -•ven.feTb'-y^far.'ra'freri.'u. '[.'".  '"'^'' 


-t73,  C.  a'l8|„. 

-Mon7;ea1t"'ecrv:r  tl'"  ^^  /'-.  «''«"«    o^' 
registrar,  namelv  is  1:^°  P**"-^  '^J'.  '"'»   '»  "'e 
^aTe  0/  land  by  17.1?'  f  "■"^'S'^'.^ring  a  deed  of 
elmrges  entered  alaii?/'?'  "nd  $5:30  (ordis- 
'l»M f  pleaded   th^t,'       ^"'^  *"'''^-  Tf'e defen- 
l^gHlly  due'lo'S  r'egl?S  A"'"«.f,r''   ^^^^ 
statement  filed  with  lifs  nW     t1  *V".**  P^'"" 
called  in  the  re-^Is  rar  as*^  !?o  }^'?  ^''^nff  ther» 
who  pleaded    tl  at  t^   ,  '^'''^"'^'^''t  "«  ^«'-an<;e, 
^l'eritf-//ew  t latt  !«1     V°'   •'^'^'"""^  °f  '1^^ 
calling  in  tl  e  reStrar  a  71'*^ '""'  '"''  J"^''fied  ir* 
any  c^se  to  morl  than  the  i   '  ""*'  "<?'  ''"'"'•^^  ''> 
I'V  the  defendant      »«/?•,'?""'  acknowledge,! 

488.  Under  2^^  can  lis'  i'-^-  ^^  '^''^- 

erection  of  courtho.U^t'^,  i    '  P,'"°v'J'n^  for  the 

Vin.    RfLE   AGAINST. 

472,  S.  C.'lS.* '  ■  '^'!^"'  *  ^•^'^*'"«.  6  L.  C.  R., 


I     I 


IX.  Status  of. 


i' 
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aecessarily  accountable  to  the  Crown,  tut  m 
attached  to  the  court  of  this  province,  and  the 
inc.dental  functions  of  such  officer,  and  the 
collection  of  moneys  due  by  municipalities  to  the 
i)uilding  and  jury  fund,  and  the  distribution  of 
law  stamps  does  not  make  him  an  officer  of  the 
•Crown,  according  to  the  meaning  which  the  aw 
jtives  to  the  title.  The  Attorney  General  v. 
Jfarehomd,  6  R.  L.  361,  8.  C.  1874- 

X.  TRANUrEB  BY. 

492.  Action  was  brought  by  the  transferees 
K>f  tli€  sheriff  of  a  bail  bond  entered  into  by  Ihe 
^e{euda,nt—Held,  that  a  transfer  made  b^  the 
joint  sheriff  under  their  customary  signiture, 
«nd  in  the  form  used  in  England,  was  a  good 
Araneier.  Torrance  et  al.  v,  Gilmore  et  al.,  2 
Jlli.  C.  E.  231,  S.C.  1851. 


SHERIFF'S  qLEEK. 

I.    LUBILITT  OF,  TO   ACCOUNT. 

493.  Where  a  sheriff  brought  action  againct 
ithe  widow,  tutrix  of  his  late  clerk,  to  account  for 
•nonevs  received  by  the  deeA—Held,  maintaiii- 
tng  tlie  decision  of  the  court  of  original  jurisdic- 
tion and  reversing  that  of  the  court  of  appeals, 
that  the  action  would  not  lie.  Perry  &  Gugy, 
-3  Rev.  de.  Leg.  327,  P.  C.  1840. 


tSHERIFF'S  SAL K— -See  EXECU- 
TION, SALE,  &c. 


gHIPPING— See  MARITIME  LAW, 
MBKCHANT  SHIPPING,  &c. 

I.    LlABILITlEe  OF   M0B;TaA0BE. 

494.  The  defendants  advanced  money  to  G  to 
-enable  him  to  complete  a  vessel,  and,  as  security 
for  advances,  the  vessel  was  mortgaged  to  tlieni, 
and  It  was  expressly  covenanted  and  agreed  by 
and  between  said  parties  that  the  said  vessel 
should  be  and  was<  the  absolute  property  of  the 
said  defendante,  so  that  they  should  take  and 
-ohtftin  the  regi.«tpr  of  the  poid  vessel  in  their 
own  name,  and  could  sell  and  dispose  of  the  psnie, 
«nd  give  a  (jood  and  \alid  tiile  tlieretf)— 7/?/rf, 
Toversing  the  jndfrment  of  the  court  below, that 
ihe  defendants,  were  not  liable  for  goods  sold  liy 
plaiftifJs  to  G,  lelore  the  vessel  wa;*  regiPtereU, 
for  the  purpose  of  tunii«hin<r  it.  Freer  et  al.  v. 
Mtguire  et  al,  2  L.  C  U.  J.  104,  Q.  B.  1866. 


SIGNATURE. 
SIGNATURE. 
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1.  Registration  op,  .^ee  REGISTRATION. 
JLI.  Thansfbr  or,  see  TRANSFER. 


I.  By  Mark,  495-499. 

n.  Uenialof,  500,  501. 

Ill   Obtainbdbv  Fraud,  see  INSOLVENCY, 

IV.  Obtained  with  Intent  to  Defkacd,  w?' 
CRIMINAL  LAW. 

V.  Of  Guardian  to  Execution,  502. 

VI.  Of  Wills,  503,  504 

VII.  Omission  OK,  in  Aff-davits,  «e  ELEC. 
TION  LAW. 

VIII.  Omission  of,  in  Writs  of  Execotiok. 
see  EXECUTION.  „„^„„ 

IX.  Pour  Aval,  see  BILLS  OF  EXCHANGE, 
&o. 

X.  Proof  or,  505. 

XI.  To  Bills  and  Notes,  Ac,  see  BILLS  OF 
EXCHANGE,  Ac 

I.  Bv  Mark. 

495.  Where  the  defendant  had  signed  a  note 
pour  aval  by  making  her  mark  of  a  crosi 
in  the  presence  of  witnesses — Hild,  reversing 
the  judgment  of  the  court  below,  that  the  signi- 
ture was  good,  where  the  subject  niiUtfrofthe 
contract  was  of  a  commercial  nature.  1'alter.m 
etal.  V.  Pain,  I  L.  C  R.219,  S.  C.  1851. 

496    A  signature  to  a  receipt  of  money  bj 
mark  may  lie  proved  by  the  teetiiiiony  of  the  j 
attesting  witnesses.     Neveii  et  ux.  v.  ik  Bleury, 
3L.  C.^y.  87,S.  C.  1858. 

497.  And  held,  in   appeal  in    the  same  seat] 
to  be  the  jurisprudence  ot  this  province  to  admit 
the  validity  ot  such  signatures.    lb.,  &6  LCJ. 
151&12L.C.R.  117,  Q.B.  1861. 

498.  Documents  signed  bv  a    niark  may  be 
proved  by  parol  evidence.   Malhioi  v.  BruntMl 
e<Mr.,15irC.J.  197,  Q.B.  1871. 

499.  Where  defendant  was    sued  on  a  ni»  | 
signed  by  a  cross,  and  pleaded,  deny iiij;the,sig- 
nature,  an('.  plaintiff  failed  to  prove  the  signing, 
the  action  wasdisniissed.     Coupal  v.  Coupal,h, 
R.  L.  465,  S.  C.  R.  1873. 

II.  Denial  of. 

500.  If  a  party  he  summoned  to  ail  mil  or  Jen; 
a  signiture,    he  appears  and  files  a(/f7'«i.«  ml 
fait,  that  Im  a  denial  of  the  Rignature.    Ihrtt  v,] 
Burn,  A  Rev.de  Leg.,  K.  B.  1819,  Ail'enaiilti 
Gerard,  3  Rev.  de  Leg.  196,  K.  B.  1H2II. 

501.  In  an  action  by  a  judgment  creditor  ofsj 
railwav  conipanv,  against  the  defendanj,  tore.f 
cover 'the  amount  of  the  .shares  winch  It™] 
alle>red  in  the  declaration  he  had  puliscribeiUor,! 
the  plaintiff  produced  at  enqiuHc  the  staij 
book  of  the  COWipany  in  which  tic  .{"fenilant'sj 
name  appeared  »8  a  Mibscriber.  Imt  faiW  toj 
prove  the  signature  The  defeiidiint,  on  lliel 
other  hand,  bv  witnesses,  estatdishcd  that  tliel 
signature  was  not  hin;  the  plaint ilf  at  tliel 
argument  objected  that,  with  -i  dcni:il  uf  tliel 
signature,  the  defendant  should  luue  iiroifiiMl 
an  affidavit  that  the  signature  was  fuifrcd-Mj 
that  such  an  objection  could  not  be  nialiilaiiietlf 
as  the  case  would  not  be  treated  as  I'oniingI 
under  the  provislDtir*  of  the  rtRtntc,  iior 
the  fact  that  the  defendant's  name  appearediH 
the  act  incorporating  the  company  an  nin'oflji 
provisional  directors,  be  considered  as  aiitlioffl 
zing  the  court  to  presume  that  he  hadcverb* 


IJ 


SIGNATURE. 
SIGNATURE. 
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K,  495-499. 
OF,  500,  601. 

j«D  BV  Fraud,  s«eINSOLVENCY. 
<ED  WITH  Intent  to  Dbfracd,  ««' 
LAW. 

LEDiAN  TO  Execution,  502. 
ii,L9, 503,  604 
3I0N0K,  IV  Aff'Davits,  ««e  ELEC. 

38ION  OF,  in  Writs  of  Execdtwi. 

noN. 

,VAL,  see  BILLS  OF  EXCHANGE, 

OF,  505. 

:.L8  AND  Notes,  &o.,  see  BILLS  OF 

I,  &c. 


■.t.. 


e  the  defendant  had  aiened  a  note 
'  making  her  mark  of  a  cross 
ice  of  MtitMHsef—Held,  reversing 
L  of  the  court  below,  thai  thesigna- 
i,  where  the  »iibject  niattfrofthe 
of  a  commercial  nature.  I'attermn 
I,  IL.  C.  R.219,  S.  C.  1851. 
'nature  to  a  receipt  of  money  bj 
DC  proved  by  the  testunonv  of  the 
iiesses.  Neveu  et  ux.  v.  du  Bkury, 
,S.  C.  1858. 

held,  in   appeal  in    the  same  seat 
sprudence  ol  this  province  to  admii 
Dt  Buch  signatures.    lb.,  &  6  LCJ, 
C.  E.  117,  Q.B.  1861. 
nients  signed  bv  a    n)ark  may  be 
irol  evidence.   Malhiui  v.  BrmdUtx 
O.J.  197,  Q.B.  1871. 
re  defendant  waw    suwi  on  a  note  | 
3ro88,  and  pleaded, deiiyiiij;the,.iig. 
jlaintiff  failed  to  prove  (liPHJoninj!, 
asdisniiseed.     Coupal  v.  Coupalh, 
C.R.  1873. 

L  OF, 

arly  be  summoned  to  admit  or  Jenv 
he  appears  and  files  a  ilefimf  «ij 
a  denial  of  the  signature.    Hark  «,| 
.de  Leer.,  K.  B.  1819,  ,VFenaHlti.\ 
:ev.  de  Leg.  196,  K.  B.  1^^2(1.         I 
ri  action  by  a  judgment  crt'ilitorotij 
pany,  against  the  <lel'fiuiam,torf.j 
niount  of  the  shares  wiucli  itwj 
le  declaration  he  had  suliscribetf  forJ 
■    produced    at    enquelo   tlie  stock! 
conifrtiny  in  which    ll.c  (Icft'niiant'il 
ired  »s  a   subscriber,  Imt  fiiiled  tol 
ignature       The   defendimt,  on  tbel 
by   wimCBsee,  establislieii  that  tliel 
.-as   not    hir.;    the   plaintilf  at  lliel 
bjected   that,  with   a  denial  of  lliel 
lie  defendant  should  have  produce^ 
that  the  signature  was  t'urjrecl-fffli^ 
)  objection  could  not  be  miiiiitaiiiedj 
would   not   be  treated  as  comiBjl 
rovi3io!ir.of  the  statute,  nor  wuH 
t  the  defemlant's  name  lippearedi^ 
rp<5rating  the  con)paiiy  hh  dneoftw 
directors,  lie  considered  as  aullion* 
irt  to  presume  that  he  liadeverlr 


1229    SOUTH  SEA  BUBBLE  ACT. 

come  a  subscriber  for  shares  in  the  stock  of  ti,-> 

jonipany,  more  especiallv  as  t ,«,«  '^^'"^ 

I  *f  bUaving  actefas  a  -rovisbn:!  3ir,P'-°^'f 

-bat  Le  attended  an  V  of  tl"p,,,ee,1nt«nfH'°''  °'" 


V.  Of  Gcabdian  to  Execution. 

,    202.  A  declaration  in  a  vrori>i  .,«.A„7  »i    .  .i 
h-arJian  has  ->ned,  whenTetasTn  f  „  S    J^ 

I  Jib,  (..  L.  iS74  ;  560,  sec.  5,  C,  C.  P. 
n.  Of  W1li,9. 

l.l,ete«r«torwa8AewToK:':,,&^^''^n'„7k«f 

504.  Anu   the  ma>ko(a  Mi,„'.L';,7"  ^jj*^^'';! 
I^faatureisaiso  W  to  be  s.fficLVt!^   ^ib^*"^' 


SQUATTERS. 
SQUATTERS. 
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J;  HVPOTHECS  BY   506. 

irr     d""  OCCIPIED  BV,  607. 

HL   Po88E83,oy  BY,  608- 

see  PReTwptioN  "  ^**'"  '"  P««««'«ion  ok. 
V.  RionT.sop,50»,  510. 
t  HvporriEog  bt. 

which  he^Ts  ^  vlilSn  '".V'*'  Crorn,  of 
and  the  land  wa"  Ct  o  be'^sn  m'^^"  P*'*"'> 
of  execution  de  femW/»7/  "^  "J"^"»  """'t 
judgment  oftheconrt  itTn^  ^'  """"'""ng  the 
that  hypothecs  gra  [ted  in  '  °"  «CP<>«itio«  «Ied. 
"lio  ,<.-rri„  poRseSn?  ^"Cl' Wbyperso.,; 
proved  the  s'^^^nTw  ?  n^,  "'!'/  T''"  ^^^^  '>"- 
qi-ently  convey  no  n>l,?'  f!'?f'''  ""'^  '^o^^' 
Pacaua  v.  PelIier:uToVmrTi^f,l 


I.  Proof  op. 
Lthe  plaintiff  ^VZTsto' ^^oT  IITS 


SLAND^R—^e^LIBEL  AND 
SLANDER. 


SMUGGLING-^,,  BONDED 
WAREHOUSE. 

SOLA  TIUM-^ee  DAMAGES. 

|S0LDIERS_5re  MILITIA   LAW. 

I  CoKT.rTioN  OF,  see  rRfMlNAL  LAW 
II.  iRUL  OF  *ee  COURT  MARTIAL.  ' 

.'OLICITO  RS-AVe     A  DVOC  ATES 
ATTORNEYS.  &c. 

'   Evidence  of,  see  EVIDENCE. 


IL  Land  Occupied  by. 

in  a  1, cense  for  a  tin.ber  h't  "  L^^  "'^  ^"'"'l''' 
squatters  for  three  .iati  '  '°'f  occupied  by 
^<1  township  lots    L  IfTf''^"^/    "«  '"t^nd- 

Portnfris  of  lots  irnpmve?!""'  T""'^    "'«»« 
Hall  ,f  nor.psoT.Tu  C.t  Z\^'S: 
III.  Possession  by. 

'hSa  s3;::£,rSt^rr'  "•"*  •• 

-in.pti(M.of  right  ofp.Stv  and  jr""  ""  P'"" 
"a.-y,  therefore,  thai  a  nC&  .".'*  P"'  "«*"- 
a  n^l,d  title  «l.ould%Pbi?r,':,*'^'''''"?  "oder 
Jhewingatitle  i„  his  vem  or  ICTiT  ^v 
L.  C.  R.  193,  Q.  B.  18.54?  ^^'^'  *^  ''*'"»  '■ 

^-    KlOHTS  OF. 

509.  Plaititiff  instituted  a  ne(i«r„.„  „„.•  . 
recover  I'o^session  of  a  p„rceionaud^«„!f -'r  '° 
purtenances  in  the  tow.Vshl,.  fD  *""  "*  "P" 
plaintiff  deriv"lhiHpP"'^^,f  "«•"*"•  The 
the  land  in  J  ,e  ,i  ,  '  S , 'r '  "'^  P«.\"'«'  of 
date   June    27lh      Ti  '   ,i  "*^'^  P"'-«'"  bearing 

-sion.rents  i^^nesa'  d  ;il,rrdr  ^^^ 
Delendaiit  pleaded  Do^Xsior  i  ""^ ??'"^*'«- 
openlv,  for  t'hir.y  vea,1  an  C^^',  IZtti  "^^ 
eil  titfe  by  pre-LT  Dlion-  f U    I      I     1         ,*^''l"''"- 

'•e.am  r».ssession  until  he  ha, H^l  r»;^  f    1  ^ 

fi'teen  veaf^a^  I  I  ■  't  If  '^  "'='^"Pi«'d  ^r 
property  woVth  £|25^VS^^£;X- f- 
pro^^Monts  worth  ultogetiier  from  X  00  to  £20 
-fM'l,  that  he   was  entitled    to  \misue<7tfni 

the  vail.;  ?i.s^i;Xer;irr^;'^« 


I  I 


H 
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STOCK. 


BiaJe  the  improveiiienta,  the  value  of  wliich  v,a,» 
claimed  from  tlie  plaintitt',  in  view  of  and  with 
the  knowledge  of  the  agents  of  the  plaintitt',  al- 
thougii  the  defendant  (fid  not  possess  tlie  land 
with  lii8  conKet\t,—Ilehl,  lluit  he  had  a  right  to 
be  paid  the  value  of  his  improvements  and  lo 
retain  the  property  until  it  was  paid.  EIHi-e  & 
Cuur/fwanclie,  II  L.  C.J.  :V2,5ife  17  L.  C.  H.  41)3 
tt  3  C.  L.  J.  120,  Q.  B.  1807  ;  UO  A;  417  C.  C. 


STAMPS. 

I.  Ox  Bii.i.s  AND  NoTBs,  .vee  BILLS  OF  EX- 
CHANGE, Ac. 

n.  On  Pi,e.\dixos,  see  PROCEDURE. 


SUBROGATION. 
STOLEN  GOODS. 
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I.  Rkstitution  ok. 

511.  The  criminal  court  will  not  give  ww  or,|(.[.l 
for  the  rehtitulion  of  Htolcn  goods,  when.  ii,(.l 
owncrnliip  i.s  huI  ject  todispnte  in  the  civil  i-uuf^j  I 
Re<iimi  V.  Alkin,  18  L.  C.  J.  211)  &  ,")  1!,  \„-'%\ 
y.'B.  1S74.  " 


STAND     ASIDE"— .SVc     CRIMINAL 
LAW. 


STOPPAGE  IN  TRANSrF,;i,_&j. 
ATTACHMENT.  DEIJVEUY,  SAI,e| 
&c. 


STATE  PAPERS. 


I.  PUIVII.EdE      OF, 

MUNICATIONS. 


see    PRIVILEGE  COM- 


,   STATUS-&e  CIVIL  STATUS. 

I.  Change  OF,  .see  COSTS. 

II.  Of  Church   Wakdens,    see     CHURCH 
WARDENS. 

III.  Of  Corporations,     see     CORPORA- 
TIONS, 

IV.  Of    MiNiciPAi.iTY,    see    MUNICIPAL 
CORPORATIONS. 

V.  Of  Municipal  Council,  see  MUNICIPAL 
COUNCIL. 


STATUTES— ^ee  ACTS. 

I.  Or  FoREiQN  Countries,  see  PRESCRIP- 
TION, Foreign. 


STATUTE    OF     FKAUDS-Sf;e    EVI- 
DENCE. 

STEAMBOAT    COMPANY. 

I.  Liability  of,  see  CARRIERS. 


STEWARDS. 

I.    Of    Vepskls,    see    MARITIME    LAW, 
Rights  of  Seamen. 


STOCK. 

I.  In  Banks,  see  BANKS. 

II.  In  .Foist   .Stock    Companies,    see.  COM- 
PANIES. 

III.  In    Railways,  see  SHAREHOLDERS 


STORAGE— .^^ce    BAILMIONT.^,    CAIiJ 
RIERS,  DEPOSIT,  &G. 


STRAY     CATTLE— 5ee     RAILWAYsJ 
Liability  of,  for  Acciuents. 


STREAMS- 


-See       RIVERS,      SERFI| 
TUDES,  &c. 


I.  RiGHT.s  OF  Seigniors. 

512.  A  seignior  by  bin  grant  from  tiio  CroBi 
acquired  a  right  of  property  iii  I  he  miiI  ovel 
which  a  navigable  river  flowed,  but  in  ilieruaf 
ning  water  he  had  oidy  a  rightof.>JcrvituJewliii 
it  passed  through  or  before  the  land  lie  relainej 
in  his  posse.ssion,  which  did  not  aiilliorizeliiij 
to  divert  the  stream  or  use  the  water  to  ihepii 
judice  of  other  parties  above  or  below  liiiii.  S 
Louis  &  St.  Lnnis,  S.  K.  575,  K.  B.  .t.illev.t 
Leg.329,  P.  C.  1834  &  1841. 


STUDENTS. 

I.  Exemption  of. 

613.  On  an  appeal  from  a  conviction  befol 
tlie  recorder  of  the  city  ofQuel)ec,  coiuk'ninil 
tlie  defendant,  a  student  of  Laval  riiivorsittT 
piiv  a  tax  of  $1,  imposed  by  the  city-J(l| 
tl  :  students  in  publicscliools  are  ext'i'iiptfra 
such  tax,  and  that  Laval  University  i^  mk 
public  school,  and  that  a  stuUent  lU  micli  Ul 
versity,  thougli  indentured  at  the  mme  tiiiiel 
an  advocate,  could  not  be  deprived  ni'  liisj 
vileges  as  a  student  in  a  public  scliuol. 
dages  exp.,  1 1  L.  C.  R.  457,  S.  C.  iMll. 


SUB-LEASE— &e    LEASE. 


SUBPCENAS— -See  PROCEDUHE. 


SUBROGATION— 5'.'c  PAY.MEN 


SUBROGATION. 
STOLEN  GOODS. 
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UTION   OF. 


;  criminal  court  will  not  <»ivo  niiorlcrl 
itution  of  HtolcM  fronds,  win  iv  ii,|.| 
(  Hill  jecl  todispnte  in  tlu'  civil  ^•^,^;^,  \ 

llkiii,  18  L.  c.  J.  2i;)&.-.  i;.i„  >!!,)■ 


IE      IN     TnANsrK;t._.^„ 

MEMT,   DEMVEUV,    SALE  I 


E—See    BATLMEN'IS,    C'Ui-l 
EKS,  DEHObIT,  &n. 


C  ATT  I.E— 5Ve     R  A 1 1.WAYSj 

II.ITY    OF,    FOR   ACCIDKNTS. 


S— &e       RIVERS, 
TUDES,  &c. 

s  OF  Skigniors. 


SERVll 


eigiiior  by  liin  grant  from  tiio  Cro»j 
rij;lit  of  property   in  llic   ?uil  ovel 
ivigable  river  flowed,   l.nt  in  iheruii 
'  he  had  only  a  rightof  ."civitude  wli 
lirongh  or  before  the  lanil  lie  reUin« 
le.'^sioii,  wliicli  did  not  iiiillioriMi 
le  Htreani  or  use  the  water  to  tliepn 
ther  parties  above  or  below  liirii. 
t.  Louis,  S.  H.  675,  K.B.  &;il{e?. 
?.  C.  1834  &  1841. 


STUDENTS. 

IPTION  OF. 

I  an  appeal  from  a  conviction  Wm 
er  of  the  city  of  Quebec,  coiulemniJ 
ant,  a  student  of  Laval  iMivi'mtVif 
:  of  $1,  imposed  by  the  cky-Hm 
nts  in  publicachools  are  exciii|Hfw 
and  that  Laval  University  i<  jiil 
lool,  and  that  a  KtU'ient  at  .siicliUI 
ough  indentured  at  tlie  ^illlle  time| 
,te,  could  not  lie  deprived  nf  lii*  I 
a  siudent  in  a  public  seliool. 
.,  U  L.  C.R.  457,  S.  C.  bill. 


JB-LEASE— &e    LEASE, 


CENAS— -See  PROCKDUKE, 


;OGATION— 5f^c  PAYMENT! 
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SUBSTITUTION. 

I  Accretion  under,  seeRKPREPKNTiTioN  in 
IF.  ACTION  BV  TlTTOR  TO,  514       ""^^^^'^^  If"- 

III.  Effkctok,  515-519. 

IV.  FiDBi  C0M.MIS8AIRK,  520 
y^  Of  Attornev.s  nee  ATTORNEYS 

VI.  Ol'KNI.VU  OF,  521. 

yj'- I'l'*'^''  "f  Curator  to,  522. 
\I1I  1  owKR  OF  IN.STITUTK,  52.<-5'>7 

IX.   I'OWKR  OF  SUBSTITI'TF    Vi8 

X   Power  of  Tutor,  ,ee  TirTORSHIP 

Xf.  UwilSTRATlON  OF  629.  ' 

vll;  ^'^-'"'"•''^KNTATION  IN,  5.30-5;}'' 

lo.ll  "'"  '^^"*'^'T"ED  Propertv.  5K 

.\IV.  What  is,  5,35. 
il.  Action  iiv  Tutor  to. 
ill.  A  tutor  to  a  eub«ti(,.tion  !,««  no  ri.-ht  to 

fes't'c.T25r'-^-^^^a,^ 


SUBSTITUTION. 


1234 

fhe  otLr^/'.f.kVSv'?'''"''''"  '■"  ^-or  0^ 

aH'le;crTlling"ro'Hg.:fl'in'r1 '"  ^  -^"""^ion 
to  a  donee,  may  be  con^^  "  .^""^"^  '<>  be  conveyed 

;e  enjoyo.!  bv  u  p^r'on  2  I"^!"  "'fan  right,  to 

t 'c  general  pur,x,rt  o  tCdeed  rt""""'^"'  '^ 
'liyates  the  intt'ntion   nFri,„   J      '^'^'"'at'on  in- 

Hubstittuion,  a  ,  no?  me  k  'IT'  '°  "«ate  a 
pernon  the  t.«ufr,  ct  n  „'i; '^■.^""rf^'-  '»  "ne 
prtdU    J„spi>h  Jir  f'.l       another  the  uiie  nn>- 

leaacoSnp";t;;,,S^;|-'  ^^  ^-ation, 
t!on  that  if  h^  8  o  f  I  ,K^'  !.?/''7.«°'".  on  condi^ 
«'«ters  the  proper  s|  on l'";'''  '"-'"I'er.san.l 
•nate  chiMren  of'  i  u  '  "■""■"  '"  ''"'  iegiti- 
that  the  child  en  S  tT  '"'f  f"'"/'«-//«W. 
I'n'I  died  «ince  1 1  f    I  ,    ,    "  "^  "'  ''»■  ''o"ee,  who 


III.  Kkkkct  of. 


o'^n^Sl^^nC^j^^^^-^^vu....,- 


.515 

Intioii  ill  OS  death  in  fiii-rir.'^c  i  •   '  r/""'    """" 
...I  liis  eldest  son  died  vvtimn?'"  "''p''  '^""• 

%rtlK.|ow,,h;tfi'6      "?iS S;''',^"'  °     t'l" 

«o„,i  in  ,«int  of  birth,  wa>e,    tied  tt  '"■' 

pl»  the  sub.«tit„tion  a.s  tie  "   les?  son       "I 

Ik  cons.uncnJlv.  jK'il.-,  r  y'  *'°"'  ami 

h,.o.t  the  clain.  Of  thfrvivZ  ^'0?"^! 
I*  iiie  Mibstitut  on,  the  siib«K,    ■  ',  *' 

I."  open  until  the  dektl    of  R       «";^  "°^  ^"^ 

lev  «;e  ^)"  '," and  eniof  theVf'''"'''^'"^  """ 
|«'in?  their  liCetime  f nd  fn  r!  "'''•""^  '^'""■'"^ 
fli'dre,.,  who  a  "0  we  e  Cl  i  n'"''^''  '*''.'"'''•• 
Jlmiethepronertv  h^^fff.     ^^'''^"  '°   "^'l  "r 

Plliatthe^harrnPfll-'  '''^■"^"  on   the   |,rinoi- 

ti;-iful::r';.^,S::,5x;- ;?;?!;  !;^,;:^ 

I*  lofendunt  pretendimr    tU.„   ,1     "'»  ■^'OoU, 

f"''  nuchas  wr.u"'*^^^^  '"   collective 
|t.  ""HUtrZ  tt^^^^^^^^^^^^      accorditigto 

^?iiJliiir]'"'^'"^"^^St£„^i,e. 

fWti     ,    ,^';°;°'  «."«  o'  the  mibstitutc. 


IV.  Fii.Ki  C 


'0.M.M1.SSAIRK. 


leol 

USII- 


or'3;nS;S^?:^-';iJ-:iaughter 

fnicf  during  life  o  Tee  !i!''''^''"*"' ""''  """- 
Pen.v,  and  tT.e  pr.i;tv  ,   '  ";  "'''"^'''ahle  pro- 

1 10  be  born  in  la  v  X,  frriaZ  ? ,  "  S''^  «hi'J^«" 
"atin^  thiit  for  than/Su     '''"''''"«<'' '^''P''- 

I  remain  substituted   o  the  ni.  n  P'^P"'-^  ^ouM 

and  iiiulhicf  ofthei.ronflr  '  \,  '""Joyment 
a  brothers  and  s   ter'    Sv,"'''"  '^  ''^'''■'^  ^er 

would  belong  to  theiVcl  IdrVn  h**  "'''•  ^'^^'^r 
niarriacje,  tobediSbe^v^^  '"   ''*'^''"' 

-Held,  that  f|„.  ,W  ion  r     "'«?'/'"'•  ■^««c/}« 

substitution  lidri  cnmlT,   •""  '"^J''^  "eated   a 
VI.  Opem.vg  of. 

'"e-tiniP.  and  the  ,?,/,.  P^perty  during  hin 
legitimate  -al  child  en  ^'''"^'*''  '°  ^''^  °'J««t 
ofthenmrriu..e  at  t  .  H  '  ;?•  °^  '°  ^^  born 
'lefaiilt  Of  .such  I'ni  ,  ''  r  "'^ '"«  '^^'ath.  and,  in 
at.other  «on!  etc  -/A ;;''';!"', '•^'''•'  '='>il'^^en  of 
opened  at  the  death  ,.ffl,»«  .  ''^  sub.^titution 
an  1  that  where  the  oMn  'T  ",'«"tioned  son  , 
ter  had  died  p rev  '  "Jt^  r^"  '  '  '"''  ""^  "">  'at^ 
tbe  .second  nia le  c  .    "  1  ?"'  ^'' '"«  'ather, 

entitled  to  .succeed      \rr  "  ,""  "^'■^'•••iage,  wa. 
■^h.  C.J,  29/q'b   1858     -"■%«'  ^'-  *^^'"-'' 


Vn.  Power  of  Curator  to. 


to?';!;tK::i,S^,S^';;:^''onisopen,thocura- 
S-  C.  R.  I8o'y  '^  ^^'-''""'^'  13  L.  C.  J.    201, 


Vnr.  PowKK  OF  Institute. 

<iebN  i'rtheSSrlfT'^^t   '^  -'^  '^^ 
'"-'— ylegai;5^i^|;f^:t^|^J-.the 


I      I 


j.;:.,] 


I 


f  w 


1.     ,       !, 

m| 

I^^H 

^; 

i^H 

i'' 

^H 

1 

■ 

1 

'U 

1  i 

HBH 

1 

f 

"t 

■  ■ 

J 

'(   I: 

If 

^1 

'1 

?i 

■  "1 

'1 

^ll 
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rroperty.    Macintosh  et  al.  &  BcH,  12  L.  C.  J. 
21,  Q.  B.  1H68. 

524.  Tlie  powerH accrued  to  the  institute  to 
sell  tlve  proptrty  Huli'Mtuleil  is  tron.''li'rHhlc 
Ltclerc  el  at,  v.  Heauilii/,  5  R.  L.  G2G  ik  1 7 
L.C.J.  178  P.C.  1873;  94!)  C.C. 

525,  And  where  Hnch  siile  iH  to  lie  mtwle  hv 
experts,  tiie  iiiHtitulc  m  nnt  oliiijied  to  have  re- 
course to  the  couil  tor  [)ower  to  well  and  for  thf 
appointment  of  expertt*,  but  i.s  onlv  ohliji^ed  ti. 
liuve  acnrntor  aiipointed  to  tiie  .^utwlitutiun  for 
the  purpose  of  cioo.iinji;  sncii  expert-',     lli. 

5'iti.  A  proliilMlion  to  hypotliecate  suhmituled 
property  beiiui'iilli>>d  iisulinieiitn,  doew  not  pre- 
vent the  inr'titulu  from  hypothecating  it  lor  the 
purpose  of  [iroteclins^  t lie  property  agftinct  any 
effort  to  deprive  him  of  it,  and  ti>e  valiility  of 
the  liypotheo  planted  for  tliat  purpose  is  not 
nil'ecte<l  by  the  faihire  of  the  rneanw  emplovid, 
and  where  tiie  property  wan  hypothecated  for 
that  piiriKi-^e — Jhlil,  tliat  t.'ie  liy^nithec  due  by 
the  curator  of  the  Hubsutnlioii,ari.-iiiigout  ol  tlie 
deteiice  of  the  properly  could  not  be  contested  by 
the  in-litiite  on  the  ground  that  the  property 
nan  becpuiitlied  to  him  in  usufruct,  and  \va~ 
declared  inalienable  and  unaltachable,  in  ordi-r 
to  insure  the  existence  of  an  alimentary  allow- 
ance. H'ilsiiii  V,  Leiiliiiir  c.v  iiiiiil-  iV  Ddiilre  cl  ul. 
&  LeUaiic  el  til.,  10  1..  C  J.  I'JT,  S.  t'.  It.  1«72. 
558,  sec.5,C.  C  1'. 

527.  Ami  /((/'/,  also,  in  the  same  case,  that 
where  the  usufruct  of  a  properly  has  been  be- 
fjueatiied  lo  a  iiersoii  n  lilred'iilii/icith,  and  de- 
clared inalienalile  and  nnaltachuble,  ami  tlie 
legatee  lias  lieeii  charged  with  "he  siib-titiilion, 
he  may  nevertheless  validly  ljy|iothecale  the 
property  to  persons,  wlio  may  become  judicial 
siiretiec'  at  his  re<iuesl,  in  onier  to  prosecute  an 
appeal  from  a  judgiiieiit,  of  which  the  execution 
would  entail  the  sale  and  alienation  of  the  pro- 
perty, and  ill  consequenco  the  loss  of  the  usii- 
fruct  and  alimentary  allowance,  and  the  validity 
of  this  liypotliec  is  not  alleded  bv  the  lailiirtMif 
the  appeal,  lb.  &  Iti  L.  C,  .1.  2U7'd;  20'J,  vS.i:.R. 
1872. 

IX.   PoWliR  OF   SunsTITlTB. 

528.  The  capacity  of  a  Rubstitiite  to  receive 
under  a  will  creatii'ig  a  substitution,  i.s  to  be 
considered  relatively  to  tiie  tune  when  the  right 
to  receive  comes  into  etlect.  Abbotl  el  rd,  v. 
Fra>itr,  20  L.  C.  J.  197,  P.  C.  1874  ;  771  C.C. 

XI.  Registration  of, 

529.  Tlie  registration  of  substitutions  only 
became  law  in  1855  by  the  statute  18  V  ic.  cap. 
109,  and  registration  previous  to  that  would  not 
avail.  MacJiitosli  el  al.  &  Bell,  12  L,  C,  J.  121, 
Q,  B.  1868. 

XII.  REfRLSENTATION  IN. 

580.  A  widow  by  deed  of  donation  inler  vivos 
gave  to  her  son  a  certain  immovealile  property 
m  the  city  ol  Montreal,  with  substitution  in 
favor  of  his  children,  born  and  to  be  born  in 
legitimate  ;  marriage,  but  in  case  tiie  donee  died 
without  children  tlieii  the  enjoyment  of  the  pro- 
perty should  revert  to  his  brothers  and  sisters, 
or  if  the  latter  were  ail  dead  at  the  time  of    his 


decease  then  the  property  itnelf  could  bo  divji|r,| 
between   tlieir  chimren  par  stocK.    The  ,i(jn(.(. 
(hed   witliout  children,  his  brother-'  .itid  si-t(.r»J 
having  all  died  before  him,  two  of  I  hem  leiuirjf 
children,  of  whom   one  of  them  wa."!  dcucl  mifif 
time  of  the  decease  of  the  ilonee,  leavi  II.:  in  hj* 
turn  eight  children,  of  whom  three,  tlie|il.iiiitJDi 
were  of  age  at  the    time   of  the  opening  „f  n,^  I 
-ubstitiitioii,  and  by  their  action  called  to  renre. 
sent  llieir  father  and  '"  b..  entitled  to  Ins  Am^ 
in  the  snlistiluiion — V/'/'/.diamiseingilicaijtiin 
that  tliere  was  no  sucii   right  of  nprescHiatJi,,, 
in    a   substitution  unless  the  donor  had   fltarlv  l 
manifested  the  intention  that  the  pro|jerl    slioii|,| 
follow  the  natural  order  ol  succesoion.     t'miin-  \ 
1/11(11/  v.  Bciindn/,  1  R.  L.  !•.!,  S.  C  R.  \Hi)'J. 

5.H1.  And  /((■/(/,  also,  that  under  tlio  aljove  [ 
circumstances,  the  death  of  tlie  parties  called  lo) 
the  substitution  did  not  give  rise  to  a  rii'litofl 
representation  in  favor  of  the  great-graii(fclii]i|.| 
ren  of  the  donor,  but  that  the  share  of  eacli  f 
party  deceased  accrued  to  the  others  surviving  | 
at  the  time  of  the  opening  of  the  substitution' 
lb. 

5.12.  Representation  in  the  direct  line  take<  I 
place  ill  mutters  of  substitution.  linun-ili  ei  M.\ 
v.   I'llmwiii  el  (il.,'A  R.  L.  52,  S.  C.    IsTQ.  tjij 

c.  c. 

XIII.  Sale  0F8rBSTiTL-Tf:D  PtiopERTv,  ,».' 
Pow1':b  of  Institite. 

5!i!!.  On  an  opiiiisitiii)i  nfiu  il'tuiinihr  \iv  ite 
curator  to  a  siib-liiution.  tiled  to  the  sevoiii'l  )ir.J 
perties  substituted,  which  was  coiitestcil  |.v  lU' 
plaiiitilfs — i/(7r/,  that  no  opposition  woiiMlic 
the  .sale  of  sub-liliiteil  property,  so  lung  ii>  itt 
substitution  was  not  open,  The  [.'jiju/Ciinihli] 
Tnislaitd  Limn  Coni^tiw/  v.  VadelKniewur  tt  d 
4L.  C,  J.  358,  S.  C.   1859. 

534.  The  sale  made  of  substituted  jiroperlv, 
for  debts  created  by  llie  author  of  the  siib.^lil'i- 
tion,  or  for  other  (iebls  ainl  charge? 
the  substitution,  is  a  valid  sale,  am 
substitution,     Me/nlox/i  el  ul,  Ai  Bell.  12\C'J, 
121,  Q.  B.  18G8;953C.  C 


iiUcTior  i»| 
Ijiirgi's 


XIV.  What  is. 

535.  The  usufruct  of  a  property  liequeathei 
by  a  will,  by  which  the  properly  itself  i?  to  k 
transmitted  at  the  death  of  the  last  iisiifnictiiarr| 
to  their  children,  but  not  before,  is  nut  a  mi 
stitution  but  a  donation  of  usutruct.  Bui/  eh; 
V,  (fauviii  et  al.,  3  R,  L.  443,  S.  C  1871 ;  •'-' 
C.  C. 
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III.  Ct'RATOi:  TO  Vacant, 539,  540- 

IV.  Heiiis. 
Aclion  III/  541. 
Liahilili/  of,  542-545. 
J'ower-i  of,  546. 
Rig/ils  -;/,  547,  548. 

V.  l.NFANT. 

MeaniiKj  of  549. 

VII.   iNVENTOltV  OF,  550,  551. 

VII.  LiioiTtM,  552-554. 


SlfCCESSlON. 

1  the  property  itnelf  could  he  .|ivii|f,| 
['ir   cliiluren  par  stocK.     The  il„i^. 
It  oliililren,  liin  brother-  ninl   Hi.i,.rj< 
ieil  hefore  him,  two  of  tlifiii  leuvitjr 
whom   one  oftheni  was  ciciiil  atthf 
(It'Ci'iixe  of  the  ilciiipe,  leaviii::  m  h,, 
lill<lren,ofwhoiii  three,  tlie|il.iihiitt« 
at  the   time  of  the  opeiiin;;  uf  ii,f 
,  anil  by  their  action  callcl  to  repre. 
tlier  and  i    I''  entitled  tu  ins  siiarc 
liliiiion— y///i/,di9miseiiitrili(.ai:tii-r, 
trftH  no  such  rigiit  of  ripresciitaiiw, 
tution  iinleHB  tlie  donor  liad   I'ltariv 
tlie  intention  tiiat  the  pr(i|jeri>  -ilioiiH 
utnral  order  o)  -ucce^uion.     CiMtoi, 
iKlri/,  1  It.  L.  !»:'.,  S.  ('.  R.  iHti'J. 
hcltl,  alHO,  tlial   under  tlio  aUve  | 
!es,  the  death  of  the  parties  eiilleili.> 
ition  did  not  fiive  rise  to  u   rii'lit  „f 
JM  in  favor  of  the  great-irraMifciiili. 
donor,  hut  that  the  nhaiv  nt'  i..|ii.|,  [ 
(ed  accrued  to  the  others  siuvmur 
of  liie opening  of  the  snhstitiiiion' 

rewentation  in    tiie  (hrect  hne  take* 
ltei's<jfHiilistitulion.  Hniiii'ili    ,t  ,A 
itat.,:\  R.  L.  J2,  S.  C.   ls;0;  eil 


1,E    OPSi'BSTITUTKD    PllOPIRTV, 
NSTITITK. 

an  opjxixition  itfia  d'dnnuhr  In-  lii^l 
8uli-luinion.  tiled  to  the  si' v oral  |ir,. 
tiluti'd,  wliicli  was  coiite.stcil  l.v  tliel 
f/t7(/,lliat  no  opposition  wonMlifi/ 
»uli-tiluled  property,  so  hmg  us  ifcel 
was  not  open.  The  ['jijur^Oiiui'lii 
,<i(lii  Comiiiiiii/  V.  I'aikbuiivu'iir  rl  dl 
)bH,  S.  C.  18.0'J. 
Hale  made  of  substituted  properlv,! 
:'ated  bv  liie  author  of  tlio  siibstilii-f 
other  debts  and  charj^es  anterior  lol 
ition,  is  a  valid  fu\t.  ami  |)ur;.'os  ilief 
.  }frlut<is/i  d  at,  k  IMl.  1 2'L.C'  J.| 
8G8  i  053  C.  C 


usufruct  of  a  property   IjcqiiealW 
ly  which  tlie  properly  itself  is  to  \ 
at  the  death  of  the  last  iisufrucliiar^ 
Idren,  but  not  before,  is  not  a  mi 
a  donation  of  usiitruct.    Buy  Wriij 
et  al;  3  R.  L.  443,  S.C18I1;  '.d 
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"S::^t!;;'::;?t;ir^-Y' or  actio. 
-"- f^^-i^Sii^riftei:::- 


bv  mi 


.V  means  of  an  action  against  all 
IV.  Hk.rs. 


I.  Ab  Intestate. 

0.1(1     In  an  action  for  the   recovery  oftwn 
l™r,  in  ereston  -^'^OO,  be.pieatl.ed  to  tife  w  f eTf  I  /M,/ 
|l;ip  plaintiff  bv  her  fat  her— .//../,/  ,.,„!•      .*'^"i/J'    '''I'l. 
ULnl  of  the  coih:?^'^''  ',..?'["""«"«'    »""  tl 


«n;;e  tin.e  claiming  "  l.e  an  lir      It.T  "" 
■"■I  Ihat  h.  hi,  'piV  '!''.,'  '  :.'^.I"-"f*-;ty  by  will 


and  that  he  hi    self  w  ;  '     '       '"■"'*-''  ''^  ''"' 
portion  of   lie  pro  J       '^^     "/'O^-'l^^'o-'Ofany 


I    1     .111        ."""»"  "len    nieslafe  ami 

I.:  ,0.1   c  iiMreti,  and  would  also  succeed  toTle 
f     of    le,.acy    n;,ven    bv  the   testator  to    |  e 

r  "/;/*' "^'''''■''"  '*'"^  ^^''°'"*'<  'lied  hue! 
bie.   Ihiilk   Premsl,!    L.  C.   J    320    oil 
:;(!2i;i 027  0.0.  ^-  ^-  •*•  3-JO,  Q.   U. 

.Acceptance  of. 

J  5:17.    Where  the  heirs  of  a  deceased  person 
Ifter  liHviiii-dnne  certain    acts  as    such    anif 
{J.0.1  ,n,,,l,ed  an  acceptance  of  the  successio 
iniiiillv    rpiiniiiipcl    If     ....,1     1  .-        ■  ■"''■"■  i"iii 


reiioniiced    it,    and 


"•oui'ht    action'  i  //,./,/, 
I  ot  li     '      •  ■   ■    ' 


n«t  tl.e  holder  of  certain  lots  of  land  whie,, 
iH.tothe    estate  „f  their  father  at      ,! 

foiier--//,/./,  that  the    renunciatimi    made  bv 

.01  the  succession   was  null,  and  that  theV 

«U  no  claim  the  customary  dower  to  w  lirf, 

fenvoi;  I  have  been  otherwise  entitled    /V  vi 

'.\:   /'-VAwye^.S  L.  0^  J.  128, S.  0.  Is^O 


heMuX  ,T"';^S^'7?1'^'^^."^"'-'i- 
■'e^..or;cal,„:Ai::'L''' i;;;;|;;;;'';y"- 

years,  if  they  I.h'vo  hc-omel.  i  .s"^    'C   ,    f," 
'iebtor,  by  reason  of  his  death   sin, l    1,,       . 
tJedonatK,n,at,dhav,.not';;.o^   'i;^'^^,;:' 

"•>•  V'-Perty   was  coniiscated    to   the   Orln- 


defenil 
th. 


,^  ^^^t"th;;'S:.;i:i  •-.;--[,.:  ^ 

heneLTl'v    it     "w^    '"  ""^'T    ''"-'^^ '"*'» 
;3^.Inan  ac.on   against  a  Presu.nptive  heir  te^r' "r'^'-^- ^'^^^^^^^^^ 

iCi::i^!.,!'^f.:^r-^'5L/^Af  thara!:!:;i.;r^'rL:/?.!!:!,.?-"r":-y-  «-i.'.ot  \o7.t 

ifiicce.^, 

t(cl,  an- 

knoiv 

.^enunciation  carr'be  co^i"rdered'aV  an^ct^of  ,'^ti''".''°.'''''  ^  ?  '""'^  "•^"-  f<^  an   immoveable 
^  ip,  .aasniiich  as  once  having  renounced  he  i     ol^  *''"'°^-.    ^^"''"">  ''^"•^■-  v-  />"^-/r/«'^« 
-accept^  L,u-„e..  L,,r.n^„,  vXtl\^^T^\  ''^^1^1''^^^^'^  P^^ 

^'«W,  on  the  plea  of  the  defendent  thnV  1  TT 
,,  Actio,,  was  brought  by  the  curator  to  a  Z^^TZ'^.  "'"l  -- "--'-ct^:;;^^£ 
'I  Haie  to  recover  a  specific  sum  of  mono  ,  ,;J)  '^  creditor,  l>eriueathing  this  debt  to  l 
o-Hottl,e„«u.tors-/7.W,that  il    h/cK  ^(^^^i^ '^^^  notwithstan.ling  a  notice  given    ta 

■f*  al  lega  ees,  to  whom  the  defendant  was   of?  ,1^;      ''»'.;".  tl^e  ab.sence  of  the  deliverv 
labka.  the  ropre.sentative  of  one  of  The    of         .  f.''^'    '""  '"""■  '■^"''''  ''eceive  the  amount 
»-  "f  tl.e  said  will,   and    inas.^t^;!,/;:  l^haS' t.!^):  ^I'Si/^i^'"'  ""^ "'^'^ 


IJ39 


t  Icijacit 
llsiorwa.s 


■  that 


the  lapsing   of:  145,  .S.O.  18.V' 


viii-a 

wonvanolii 


tiic  succci-siou  of  the  8a,d 


inyham,  3  L.  C.  R. 


lilt,  tliat  the  nomination  of  the 
regarded  as  a  nullity.  McPh 


'"■i'j'./<;.llL.  O.J.  100,  S.C 


f'Uiij /,;/,/, 


111 


18(i5, 


•ee 


iippeal,  that  the  legal  repre 


hy    a  survivi 


54s.  In  an  action  pro  sock 
partner  tiie  heirs  and  univerf. „.,,,  „„„. 

iwen' bv  The'";:'   7  '''''  'i"  ''"'^^'"^-t  m^^^ 
°,.;        -X  'r  court,  instead  of  dismissin./i 


universal  legatee, 


ng 
w  must 


ue 


niissing  the 


»;  .     >\     ,   J —     '  ""^t"»"  01  (1  s  n  S8m>'  tlii 
tion.  Doid-  .j-  Smit/,,  15  L.  0.  J.  SSJ  '^.  r  fgn 
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649.  Mmningnf.  —  flif  word  infant,  oniployed 
in  ((iieKtionfl  of  testuinciitary  BucccHsion  iiiul  hiiIc 
ftitution  in  tlip  direct  line  iPi>('Pniliii)»,  comprit^CH 
not  only  the  cliililrcn  ■  ilie  te»tator  or  of  tlie 
in»<titutP,  as  the  case  muv  he,  hut  also  tiieir  ile- 
ncendaritH  in  any  ilejjroe,  in  dcfimlt  of  the  dfirree 
indicated  in  the  deed,  those  of  the  nearest  dc- 
Ijree,  liowever,  alwayn  xchiding  tlie  otliern. 
Brunelle  el  al.  v.  I'eleainit  el  al.,  3  H.  L.  52, 
&.C.  1870. 

VI.  Inventory  ok. 

550.  Where,  iir>  ler  tlie  provisions  of  her  will, 
■the  testatri.x  had  li<.i|neathed  to  herhnshund  all 
her  pr(i|)erty,  exempting  liim  from  the  necessity 
ofmakin);an  inventory,  hut  on  conditon  that 
lie  did  not  le-marry,  in  whith  case  he  was  bound 
Jo  account  to  the  heirs,  and  a  iudjiment  was  ob- 
■tained  in  the  Circuit  Court  re(|uirinj!  that  an 
jnventory  shouiil  he  iiiudi;  before  taking  oil'  the 
seals,  which  had  been  ti.xai  at  the  instance  of 
the  heirs — //(/(/,  that  this  was  a  pr\ideiit judg 
•iiieni,  consistent  with  the  interest  of  the  parties, 
and  not  to  be  disturbed,  and  that  the  Superior 
Court  hail  no  power  to  revi'^e  such  order- 
Cardinal exp.  .'i,  li.  C.  R.  4:W,  S-  C.  1853. 

651.  Tlie  plaintitl'  broujylit  action  against  his 
co-heir,  representing  that  the  latter  had  omitted 
lo  include  in  the  inventory  of  the  succession 
two  mortgages  which  he,'  the  defendant,  had 
granted  in  liivorof  the  deceased,  and  prayeii  that 
he  be  condemned  to  add  these,  and  to  forfeit  Ins 
interest  in  them — Ilil<l,  that,  us  no  fraud  was 
proved,  the  defendant  would  lie  condemned  to 
include  the  mortgages  in  question,  but  not  to 
.forlieit  his  interest  therein.  Shan  el  vir.  v. 
Cooper,  G  L.  C.  J.  38,  S.  C.  1861  ;  670  CC. 


VII,  Leoitim.* 

552.  In  an  action  by  the  plaintiff  for  her 
phare  of  Icqitim  in  the  succession  of  her  ]ia- 
rents — Held,  that  in  fiucli  a  demand  the  charges 
to  which  the  property  is  subject  must  be  taken 
into  consideration.  Iji'fehvre  et  nx.  v.  liiu/ir,  1 
L.  C.J.2f.7,  Q.  B.  I84'!». 

563.  The  plaintiffs  claimed  legitim  in  the  suc- 
cession of  the  mother,  alleging  that  siic  bad 
^lied  intestate,  and  that  she  hud  left consi'krable 
properly  of  which  she  had  not  dis|)Osecl  during 
her  lifetime,  and  the  defendants  filed  a  will  by 
which  lluy  were  left  the  sole  legatees  of  the 
lestatri.x— //t'/(/,  that  the  existence  of  a  will  of 
whatever  nature  excluded  all  demand  for  Iciji- 
lim.  Qnintin  el  al.  v.  Giraid  ei  (d.,  1  L.  C.J. 
lt;:<,  S.C.  1857;  "75  C.  C. 

554.  In  an  action  by  which  the  plaintiflclaim- 
od  Irijitim  due  to  their  mother  Ironi  the  heirs 
and  universal  legatees  of  tlie  estate  of  their 
grandmother — lldd,  confirming  tiie  judgment 
of  the  court  below,  that  since  the  stntute  14  Geo. 
III.  Imp.  <fc41  Geo.  III.  cap.  4  Piov.  the  right  of 
legitim   no  longer  exists  in  Canada.     lb.,  <&  2 

L-C- 


Vlir.  Ok  Father  to  Property  ik  Mi\i,r 

ClIII.DRKN. 

655.  Where  by  hin  will  the  testator  Ifftucer' 
tain  >"\\n  to  his  children,  bh  uropf  to  iliom,  f,. 
ceptiii  case  any  of  them  died   before    luini  „ 
which    case   the  amount  due  to   the  dpcpiiiie,|  I 
would  be  pntpre  to  his  or  her  childrei,,  if  am 
and  to  b-  invested  for  the  benefit  of  Hiich  cliii;i! 
reii  III  n.il  estate  or  bank  shares,  ami  mieof iliel 
children    died    before    the    testator,    ltiivir,;j 
minorchild,  whoalsodied,  and  thefatlier,i;laini.l 
iiig  the  estiite  of  mch  child,  transfcried  it  tuihcl 
plaintiff— //<'Ai',  reversing  the  jndgim  iit  of  tliel 
court  below,  that  the  father  wa-i  nut  iiinili.,||j| 
succeed  10  the  children  with  regard  to-ucii  i.ru.' 
perty,  and  the    transfer    made    by  him  te  i 
jilaiiititt  was  therelore  null.     Lepruhoii  A  f,, 
3C.  J..  J.  'J3,  Q.  B.  18U7. 

I.X.  Primoueniti're.* 

556.  Where  n  testator  by  his  will  ~u\i\\W 
that  the  fuiplus  of  his  /;/««.* /io^/i.v,  after  proulj 
iiig  for  cerlain  legacies,  should  be  ilivi.le,|  |, 
I  ween  his  (wo  chilnren  in  such  a  wav  n- 1.,;;, 
to  the  elder  two-thirds  and  oiie-iliiri  ui'il, 
Other  child,  according  to  the  law  of  liets,  cliarj, 
iiig  him,  nevertheless,  with  the  payini ntul'i" 
debts  in  proportion  to  tlie  other  leeuiio.  i; 
whole  sulject  to  an  entuH — Held,  contirmni 
lh:Ihllitvaille  .t  Ve/ielle/euillr  (.'!  b.  ('.  K.  li 
that  this  did  not  coii-titiue  a  legaey  i,r  a  4, 
d'ainesne,  and  could  not  give  rise  to'tlie  eiep' 
of  this  right  in  any  of  the  parlies  cluiiiiiiiiwi 
der  the  entail,  (llnheitski en  <piiii.\.  Lii-nM 
el  ttl.,  4  I..  C.  R.  384,  Q.  ]}.  1854. 

557.  And  held,  also,  that  in  matters  of  i«: 
meiitary    succession  \hc  dmil  d'ninis.ir,  mit^ 
partition  oCliii-ns  nobles,  could  only  e.xi^t  iin 
lue  of  a  specific  provision.  lb. 

558.  Where  during  a  petitory  action  lo 
cover  fiossession  of  land  held  in"  free  and  ci 
mon  eoccage  the  plaintitl' died  iiite.-tate  linri! 
the  »\ut— Held,  that  the  eldest  son  «s  heir 
his  father  was  seized  as  proprietor  of  tlie  laai 
by  virtue  of  the  right  ot'primoireMitiirc.a'onf 
the  incidents  of  that  tenure,  and  coiiM  mainli 
a  petitory  action  (or  the  recovery  uf  tlif  laj( 
.Sliuirl  (f-  pMtoii,8  L.C.  R.  113.  ('.('.  hj; 

551).  In  an  action  for  a  provisional  parlilk 
again.-t  the  eldest  of  two  heirs  un-ler  iIkmhII 
their  grand  lather— //e/'/,  that  the'//e;/./'.i;n. 
lieing  a  property  riijlit,  could  nut  lie  cliiiiiifo 
der  a  will  by  the  eldest  son  of  the  tc-tiiior, 
tisiifriictuary  legatee,  hut  onlv  as  Iii>mm'i  mli 
talr.  Cutlibnrl\.  Cul/ibert,  li  L  Ci. l2v.S, 
1801. 

X.    RfNrNCIATlON  OF,  Si'e  ArCKl'T.lN'Kii'. 


c 


c 


,  J.141  <fcS  L.C.  R.  317,  Q.  B.  1858;  775 


oOsbolete.  C'liilclrenof  ndeopaaeil  person  cuiiiot  cliilin 
iyitim  in  coiiBeqiieiice  of  gifts  made  by  liiin  (t«(er 
'  •«  775  C.  C.  &  un.  504  infra. 


5l!0.   In  a    liypotheciify  nctii 
five    heir  for  a  debt   du)  her 


ill  by  « 
liv  the 


|ire-illl 


*  obsolete.  Under  the  r'<i(l(i  tlie  cliililrt'n  ■' 
sceiiiliiiits  siicceoil  to  tlieir  fattier  ami  niellier,; 
fathers  and  graiidniotliers  or  other  asooiiditnts,  »ilb 
distinction  of  sex  or  primogeniture,  aii(i»lii'tlifrj 
nro  tlio  168U0  of  llif  HHiiiu  or  of  diirerenl  iiwni.ij'S  r 
inherit  in  pqiial  ])ortioiia  and  by  lienils  wlien  tlieyi" 
in  the  same  degreoand  in  theirowii  riglit ;  tlieyinl 
by  root,  when  all  or  sumo  of  theiu  couie  byreproj 
alion.    tiJo  0.  C. 
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)r  Fathkr  to  Pkoi'krty  ci.'  Mimjr 

sre  by  his  will  the  teotator  loft  a  c«- 
>  liiH  uliildreii,  an  urnpri'  lo  tliPtii,  n- 
p  any  of  thftn  died  belbri'  iiiiii,  n 
e  tlie  ninoiiiit  duo  to  tlie  iIpcpwm 
ntpre  to  hin  or  lier  cliildicii,  iinni'. 
iveMtfd  for  tlic  licnetil  of  hihIi  oliil]|. 
estiiti'  or  bank  Kliaren,  niid  otjeuf  ilu 
lied  before  tiic  tentator,  luivin-al 
I,  who  alno died,  and  lliefatiiHr, tla'n,- 
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Up  ofHKdi  ciidii,  trail sfcncd  ll  tuihc 
li'lil,  revcrsiiij;  tlie  jnd;.'iiiiiit  of  il,f 

■    " '  ""    ■         ''aio' 

"Y"    ' '"    ■  •  ^■■' "  "■  ~>»»-M  jiM' 

the  trnn'ifcr  iiiadc  by  jiiui  tn  ii,,, 
stlierelorf  null.  Lepruhoii  X-  V>ui,l 
»:!,  Q.  IJ.  IHi;?. 


JL'    tl 

\,  lliat  tliP  rutfier  wu-t  nut  cniillcii  idj 
the  children  with  reijanl  Id-ucl 


(OOENITUnE.* 

ere  a  testator  by  his  will   .-ti|iiil; 
r|)luH  of  IiIm  bienn  miblfs,  al'iir  proml, 
aiii  lo^aciew,    Hhouid  be  diviilc^il  |J 
wo  chiliireii   in  Hiich  a  wav  ii^  Uij\J 
ItT   Ivvo-thii'da   and   oiio-ihiril  to  |J 
,  according  to  the  law  ol'lii'ts,  cliarjl 
L'verlhelesH,   with  the  puyiiiititufili 
iroportion  to   the  other  "ic^'iicie,.,  ilJ 
iject  to   an  eiiii.il— //cA/,  conHnninJ 
lille  <t  De/iellcfi'uiUf  (I!  I..  ('.  K.  li;|| 
id  nut  constitute  a  If^rary  dt  a  ./i,,; 
iind  could  not  give  rise  to  the  eierciJ 
it  ill  any  of  the  parties  i'liiiiiiiiiii;n| 
luil.     (I'liilieiisici es  ijiinL  V ,  Ij.irnlit 
C.  R.  384,  y.  H.  1854. 
d  held,  also,  that  in  inixttcra  ol  if-t 
puccession  lhe(//(/(7  d'niiiifxi;  \n\\M 
>f  liifns  nobles,  could  only  exirt  iiiviJ 
)eciHo  provision.  lb. 
Iiere  during  a    petitory  aittion  to 
'ession  of  land  lield  infroe  and  cjiJ 
ige  the  plaintirtdied  illte^tllte  (iunii 
Held,    tfiat  the  eldest  son  as  luir  j 
was  seized  as  proprietor  of  tlie  laJ 
of  the  right  of  priniosrenitiirp, agouti 
nts  of  that  tenure,  and  coiilil  inainuT 
action  for  the  recoverv  of  the  laa| 
Eaton,  8  L,C.  R.  U:i.  C.C.  1?j: 
an  action  for  a  provisional  paniiioj 
e  eldest  of  two  heirs  iuI'Iit  tluMvilll 
d  lather— //eW,  tliiit  lUi'iholfil'ihu^ 
•operty  ri^hl,  could  not  licclaiiiu'd 
by  the  eldest  son   of  the  tc-talor,  i 
ary  legatee,  but   onlv  a<  lieirii'/i/i/l 
tfibert'y.  Gutliberl,  O"  L.  CJ.  12\S.| 


rKCi.vnoN  OK,  see  AccKi'T.sNVkHt.  j 

a   hypotheeiiiT  action  by  n  pre-d 
for  a  debt  du")  her  bv  the  licwaM 


e.    I'nder  tlie  rculp  tlic  cliililrcn  nrlteij 
BiicceOil  to  llii'ir  fatlicr  ami  luotliw.  J.T 
1  grmidmotlmrs  or  otliiT  asoi'inUnts,  »i',j 
of  SOX  or  primoKeiiituro,  ;uid»li"ili"J 
IH  uf  lltf.  HHiuu  or  urdiirt-rfiii  iii.iii.ie  ■'■ 
'Qiml  pnrtlong  ami  by  heads  « iieii  llir!* 
e  degree  and  In  tlH'irowii  right :  lli«y  i"l] 
len  all  or  boiuu  of  tliwu  couie  byreprsH 
C.  C. 


it.d  for  the  pavinenl  of  whi.'li  n  i.r  .      . 

trmi  U,  the  defendan     Vvas    V!  T'^'   '?"'• 

,)Hci,  ll,e  defendant  SL  ed  an  '    :r    r'*'T  '  '" 

„,dH.av,|,    herhrother    and  tlH.efore  c  u 

M»n,ed,,,her'han?i:,L;i';:;'S"'!,:;| 

.n,on;;    Ihj-   papers  „f    the  decea-ed.  „d 
wi^tdlM   be  cashed    a  cheque  for  x'"     li 
V'tifv  ^he  had    al-...  ai,.,rot,ri«t       .      i'       ""'' 
-e,.lia..hiswas,an„.inf:r;:?„;.;fi;-:^ 
„,i»nc,,   tind    her  renunciation    s,,u!     en".  ' 
iwdi'  was  o(  no  value.     Orr  A-  Fi,i',  "1"^'"  >  [ 

■i|.    W  here   itn  iWAu,n    w,is  !,,■  „   ,i  . 

Li,,iu.,rsfor,heu,i,oun^:n:::;'n:h,rr' 
'T  neVTir;';''!''"'^^'''''''^-"  ' 

I  f  le  01  tlie  .Icfendant-  apptaied  an 
..adnl  their    rein.nculion    of  the    -i  ,■  ,L; 

Mt  U.S  pr.,ve,l  that,,,,  r'!",,,,  ,~^ 
I..Heo  ,vau.,-  the  institution    o(  .he     "  o  ! 

-W.ll.al  the  action  ,„ust  he  ,lisn,i-e^  m 
.wirilHtliwii.but  with  csts  i„  (Hv or ,  f ,  I   ■         ' 

,W.  lne,|,.|endat,t,toanact,onl,vhs  troui 
or[iu-*e--'inn   o(  a  ctTt^uii   claii,,  l.V  l  ;. 

' ■'''■■'••-V|^«■'<i'>^vlih'':.S    ;;£- 

l.i«aVi.atned   executor  and  untversale-te' 
H'.P    ■.-cm,,ractofn>arrla,H^^vi,,.,■,.|,vTK"'J 
r.utavahie   much  greater  than  tl.Rt     c, 

I'' ;";:■":  ;V"V  "";'  "i'o»-ie :  ';  :^- 

«a'd  all  rights    he  might  have   h«d-i,  the  ,• 
,ci,.,son— //eW,  that  such  re,,,H„.i,  ,;  , 

w..Mhe  ub  /«/../„;; ':;s:7h; 

.t^nt-,a„d  not  to  mnicular  legacies  i.d/'' 
Ki.  as  having  once  .^m,.;'.  "  T;;;;"; 
i;:-Y''-Hr,-iage,.sMp,,lauV;h     7he%:" 

■:':::^^:^;h."f'':uc;;^;;:r'V'';T-'^i 

"i".-cuul.|   ha  T  HI,    '',"„:''.''""" 

»«-fin.  :a. her  and  mother,      InV'"^*^"-^- 
'lii'roly  r..„„uneed.     Man  •  n '         ■V'"'^-''-"y'> 

-*'"M,tsb,.„i,e,,,„,n  ,;^:'^;;;j;"'an.s,, 

""-.  i""i„.  d,ed   before  i.Ml.e       ."''!"' 
h  "^-;-t  their  representilnv;:,'^;;';^';' 

Niw.iI.e  one  to   he    ,]  t.        '"""•''  "'"'■"• 

.Mu„i„f„  le^.iA?  T,7v ;•""';"'■  "''''^i' 

'^H'vliH.pJ,       'j,  '/.';■''  ^'^^  '^""i.ca-; 
II 1 1'         1  ">Miuii  Ml  111,-    nian'ia"M  I'.  ,1. 

,  Mifpt   111  iiiarnaire   contraetu      .■  e        \ 

'Wlutelv  null   '^'i:^:^    '"  «"*^  '  deed,  n 
"^ordered  to  a"o     r^'c^S.;';^  TT 

Rii 


properlv.    Mihlee     /    =      'i      '"'"'' <'i"*eu,.,i. 

-'''-<-.  ^",;ei^.t:;;^i;;:r":;r''*''^ 

'li''"b.     The   s,.n  W.  I        '"    ""'^'  ^'f  Ills  ur' her 
""'"•<-'    '        ki      be  ,;      ""^"('■''"'cilildreM,    Is 

:'i'''euife  e,  .er  ,n  vr  '"""•'■  ""•' "-'• 

'  l-'^v  under  rc,,t.,r  ""'"•"«""■ 'be  „r..- 
""'1  thefu.he      U    ,  '    V    '^"""•••."W  referred  t„. 

P'-"f'*Tty  wa:  s„  lee,  H  I  ')'  ''"^'"^'i'"'  <"'  'be 
f-t  thereon.  The  li  I  ,  /  "  •',  "^r  '  ■'■"•"'•- 
''^"'    "I    I.Ih  ,  ,     ,,     "'^    plea;ed    that,    ,,  d,,. 

Mr:;  SfT-'v '.-i: 

«•  f^.  485.  .S.  C.  lA; '.      '■     -^"""'^'^  ^    A'//v,c-,l 

''.et,ai;:;;;;:~J-'^l^-  awonianor 
"'^t  alle.:ted  hv  the  tiiet  „  ''''  '"'-'"""'  is 
"'^  ^*illofher-|,,    U   Vi       ''    '"■  '■^••'•'"n.v  of 

ber  .lower.  Ark^n,2lr  j  "  '''■'''"■'""i  of 
224,  ,S.  C.  1872  '  ' -^"""'"^r  el  a,- ,t  ];  L. 

at^'?';.S;;''hi;Sr:~i'""^- i-- 

I'lf'it    ileelaied  rw,.  ,""   "I"'"  a  jnd.'- 

"'-Inyhxe,      .^^^l;!;;':';^'    "-t.evenV.;?. 

tHi;  C.  C.  '^*'    "•  C.  lS..i;(ii;(,  ,t 

U|.t..hue,rt-----^;-<;pay^ 
•"«.  ^.  C.  lf<7J  :  t(  K  «■    P  *    ill-.  UJ. 


<  ■  ihe- 

'  (''tiier.  ,  ,,„ 
•iii'h  ai  I  M|) 
'"'icin.'  |,e. 
i! ;..  t  d  lie 
.aintained. 


,,,„    ,-  J'^'^  1  ti08  C,  C. 

.beirrighf;:n    l.:'^oces?'"    '^■'r'"'-^' ^hrr.hy 
fees  arc"  outside  of     1,,'  ""•'••■'"  ^""•''  '««•*• 

I       AT.  l{l-:l'l!l:SK.\T.\T10.V. 

'in''greI':;;:!c;E^7- 

dividni  unni     eal    '     ':        1"  '  '^;' .".^''■''•■'i"  un- 
'""•i.x"and    he,       u.   .,        .''""gl'ler  of  the  tes- 

"'■•"  "h:  term  ■•  •biVir  .,         ''T''-  ''y,"'^'-//'/'<f. 
;  ''"■gniiidehildre,       ,  i    '  ''^.■"'"    '^'^"ipnsed 

■'ni^^tesuiSy;;^:;-;!-:;;'^^ 

"luther,  rleiTAtt'l, ':'''■''    '""/'"'-'   "'eir 

XII.  PiETIt.UTSuCCESSOKAL. 

exS'wE:;S'^;i^";;^';«''f~''-^'oesnot 

"',  V.  Beaudryet  ul.,  10  L.  C.  J.  20,  S  C.  I(ji6.. 


ii 


" '  t  j'"^ 


I . 
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XIII.  Returns. 

672  Uniler  the  legislature  of  1774  and  1801 
•heir-are  liable  to  return  into  the  succea^ioii 
.  donations  made  to  them  inter  vivos  by  the 
-deceased.  Tonnaucovr  et  nx.  ii  balvas,  lo 
.•L.C.J.  113,  Q.B.  1871;  712  etseq.  C.C. 

XIV.  Right  of  Aliens  to  Sccceed. 

-373.    Action  was  brought  by  persona  belongt 
7m-  to  the  United    States,    clauning  as  brothers 
mi  >isters  of  deceawd,  a  naturalized  citizen  of 
■.■.•Caoftda,  to  be  entitled  to  share  in  his  estate  and 
.-succession  with  the  defendant,  another  brother, 
.hIso  a    naturalized  citizen    o     Canaiia      Ihe 
■  plea    was    that    as     aliens      they     could    iiot 
ILc^eed-Held,    that  under  12   A  ic  cap.  1«7, 
ihev  were  in   the   same  position  as  a  natiiral- 
i  lK)rn  subject,  and  could  claim  conjointly  with  a 
imturalized     heir,   Wh   real  and  personal  pro- 
perty, and  that  although  peponal   proj.erty  be 
not  mentioned  in  such  act,  it  must  W  taken  to 
be  included  in  the  larger  term,  real  estate.  Co,se 
.  -et  al.,  V.  Corse,  i  L.  C  R.  310,  b.  0.  iao4. 

XV.  Rights  of  Puech.vser. 

574.  Where  a  person  had  purchased  the  rights 
another  in  a  certain  succession-Z/e/r^  tlmt 
..nch  purchaser  could  not,  ten  years  afterwards 
a«k  to  be  releaseilfrom  the  obligation  contrac  eJ 
bv  such  purchase,bv  pretending  that  such  rights 
already  lelonge.1  to  then,  at  the  time  of  such 
Durchasp.  Rni/  et  eir.  y.Moreoii  et  nr.,  I  K.L. 
,  715,  S.C.  R.  1870. 

XVI.  Testamestauy,  kcc  WILLS. 

575.     A  mother  left  all  her  property  to  her 
,  three  daughters,    to  be  by  them  enjoyed  during 
their    litHime  only,  and  to  be  at   their    death 
-  transmitted   by  them    to  their    children,  to  be 
divided  among  said  chiWren  only  a    the  death 
,,of  thela.stofthe  usufructuary   legatees— i/eW, 
.fhat  from  the  date  of  the  decease  of  the  testatrix  , 
-  to  that  of  the  death  of  the  last  of  the  usufructuary 
Uegatees,  the   naked  ownership  of  the  property 
,vis  in  the  heirs  at  law  of  the  testatrix,  and  that 
i,e  grandchildren    liying  at    the    time  of  the 
usufructuaries  were  legatees  of  the  properly  by 
he  .ds,  without  regard  to  stock.and  also  that  the 
irreat-grandchildren  which  might  bealiyeat  the 
death  of  the  last  usufructuary  would  come  mto 
the  nartaqe  by  representotion,  in  the  case  of  the 
pre-Seceas'eof  th'eir   father  or  ""^••'"- , g^.'^^  «' 
xb:  V.  Gmmn  et  al,  3  U.  L.  443,  b  G.  1871. 
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were  minors,  and  for  another  who  was  marrieil  I 

I  without  the  authority  of  her  husbf.inl  for  tiulj 

purpose   being  requisite,  and    her    siiare  ih^, 

should  administer  during  her  husband's  life,™,: 

that  tlie  «ii!  ivj,! 

iiiio  etf«| 

'  'II  m 


ing  her  the  rents,  etc. — Held 
yaiid,  but  that  it  could    be  carried  ,.„„  , 
only  and  so  far  as  it  aflected  the  succcsji,; 
the  testator,and  that  it  could  not  in  a 


">'  nunneJ 


apply  to  the  succession  of  the  testator',-  wife,  J 
which  his  legatees  were  the  heirs,arnl  ot'ivhiJ 
they  were  in  law  seized  from  the  day  ot  Iie1 
death,  and  that  one  of  the  fxeciitors  liavhi,  reJ 
nounced  theexecu'.ion  of  the  will,  tlio  other" lial 
ooi»m  fif  tlip    testator's  siicce.ssion   ro   pi....  il 


they  were  in   law  seized  from    the  day  ot  bej 
death,  and  that  one  of  the  fxeciitors  liavhi, 
nounced  theexecu'.ion  of  the  will,  tlio  other" 
seizin  of  the  testator's  succession  lo  carry  bij 
will  into  effect.       Viger  et  ux.  &   I'othiei;'^ 
394,  K.  B.  1830. 

XIX.  Transfer  of  Rights  in. 

577.  A  person  not  entitled  to  succeed,  lowlioij 
one  of  the  co-heirs  has  transferred  Ihm  rijlitl 
may  be  excluded  fron;  the  succession, even  aJ 
a  provisional  partii'je  has  been  made,  except  1 
such  case  where  the  immoveable  ti;iii>f«.e| 
comprises  the  entire  succession.  Dnihchfj 
Tiirgeon,  19  L.  C.  J.  178,  Q.  B.  HU;  ; 
C  C 

XX.  Under  Bigamous  Marriace. 

578.  Action  was  brought  by  a  WDman.  A 
had  been  twice  married,  for  the  recoverv  nfiJ 
shares  of  stock  in  the  society  of  tlie  deffinliirj 


>tVIII.  To  Wife's  Estate. 


57f).  The  testator  at  the  time  of  his  decease 
leing  possessed  of  proi)erty  If ''^"S-'ig/^  "'^ 
^uccesiion  of  his  wife,  deceased  bcinr  ■  hed  a  1 

he  property  of  which  he  might  die  seii..i  to  his 
beirs  and  legatees.who  were  also  his  wite  s  heirs, 
'  nder  the  penalty  that  if  any  of  them  contested 
the  will,  their  share  in  the  succession  should  be 
forfeited.  He  named  two  exec-.ors  or  trus  ees 
and  the  survivor  of  then>  for  the  admuiistrat.on 
of  all  his  property   until  the  mrtition.    And  in 

he  making  of  such  partition  lie  directed  Ins  ex- 
.  utors  to    act  for    some  of  the    legatees    who 


raUair.T   \Jl    .-)tvj\-,v    111    I. IV    .wv,i._t,     KJi    luc    lit:-! 

which  had  been  subscribed  liv  her  first  husl,ail 

The  defendants  nleaded  that"  the  tir-t  hii.-la 

when  he  married  the  plaintiti',was  ah'eaiiviui 

ried  to  a  woman   in  England,  l)y  whom  liej 

children,  and  that  the  shares  properly  y„)i* 

to  them,  the  second  marriage  l^eiiii;  ijiillaai 

no  effect.     The  pl-intitt'  answered  that  htrhl 

band  for  many  years  before  she  iimrrifJlT 

was  reported  to  be  a  bachelor,  aiiil  that  '\\t\ 

married  him  in  good  faith, and  that  mnreovel 

the  time  she  married   him  he  was  [kis**! 

no  property  whatever,  and  what  they  lia.!-! 

acquired  had  been  acquired  principallv  byf 

own  industry  and  that  of  her  childreii,'aiijJ 

1  having  actet^  in  good  faith  she  wasentitlejj 

her  cTiildren  to  share  in  the  estate  of  lifrli 

band — //eW,  that  her   marriage  with  lifrl 

tirst   husbaii'      notwilhatanding    hi,-  preii 

marriage,produced  civil  effects  asif  a  le.'altl 

riage.and  that  though  the  wite  in  Eiiglaiijl 

entitled      a  third  of  the  money  in  qiiesiiotiiJ 

cause,  that  the  residue  must  l>e  diviileil  beii 

the  second  wife  and  the  children,  aswello 

rtrst  wife  as  those,  issue  of  the  socoinl  tiiaiij 

the  second  wife  taking  one  half  of  siicii  tea 

and  the  otlier  half  being  equally  divi.ieJ  l*lj 

the  children,     (.'athrart    etui.,    v.    A' (J 

Building  Sonieti/,  15  L.  C.  R.  4';",  S.C,  11 


XXI.  Vacant,  see  Curator  to. 

579.  A  petition  to  be  placed  in  (to™ 
(wssession  of  a  vacant  successioiulevohedl 
'.bsentee  must  be  accompanied, in.t  viil.vj 
inventory  of  the  property  of  such  ,siicces;i(j 
of  the  oart  which  falls  io  the  ahseiiiee  in  | 
that  Hie  court  may  determine  tiieaiiwl 
security  to  be  giveirby  the  petitioner.  di\ 
bois  exp.,  389,  S.  C.  1872  ;  93  ct  'JI  C.  I'  ' 
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■«,  and  for  another  who  was  married  I 
■  authority  of  her  husbr.iid  for  t||j[| 
ing  requisite,  and   her    share  tiievj 
inister  during  her  husband's  life,p 
rents,  etc— Held,  tiiat  tiie  win\.j,| 
that  it  couhl   be  carried  into  eM 
)  far  as  it  affected  the  succertijon  A 
',and  that  it  could  not  iu  any  mannerl 
e  succession  of  tlie  testator'V  wife.  qI 
legatees  were  the  heirs.and  of  wli'iiJ 
in   law  seized  from    the  day  of  Q 
that  one  of  the  fxecutors  liavin,.  re- 
le execution  of  the  will,  tlio  otlie^U 
le   testator's  succession  \o  carrvl 
Feet.       Viger  et  ux.  <k   I'ut/uei\'ii  I 
1830. 

UNSFER  OF  Rights  in. 

erson  not  entitled  tosuccpe.l,  towiioj 
co-heirs  has  tran.'sfen-ed  lii.i  rijlul 
eluded  fron;  the  succession, even'ail] 
i&\  pnrtaije  has  been  niadt-,  e.vcew  i 
:  where  tlie  iniinoveablf  ti;ui>ferrj 
the  entire  succession.  />h,v,cV,. 
19  L.  C.  J.    178,    Q.    B.  {^'\- 


JDER  Bigamous  Marri.\(ie. 

ition  was  brought  by  a  woman.  it| 
twice  married,  for  the  recovery  i 
stock  in  (he  .'ocietv  of  tlie  liefeinlaDJ 
d  been  siibscribed  liy  her  first  luisl,a| 
idant.s  pleaded  that"  tlie  tir.-t  \m\, 
married  the  plaintiff, was  alreaJviui 
woman  in  England,  by  wlioiii'helf 
and  that  the  shares  properlv  W'M 
the  second  marriage  beiiii;  ijullaiij 
The  pl".intirt"  answered  'hatkrhl 

many  years  before  she  marriejlf 
rted  to  be  a  bachelor,  and  that  'k\ 
him  in  good  faith, and  that  luoreovel 

she  married  him  he  was  pojuejJ 
rty  whatever,  and  what  they  haili 

bad  been  acquired  prmcip.'iijy  byj 
astrv  and  that  of  her  childreii,'aiij( 
ictal  in  good  faith  she  wasentiilftlJ 
dren  to  share  in  the  estate  of  lierlj 
/eW,  that  her  marriage  with  lier j 
sbaiv'  notwithstanding  his  fireii 
e,produced  civil  effects  as  if  a  lealf 
il  that  though  tlie  wife  in  Eiiglaiidj 

■  ■  a  third  of  the  money  in  qiiMtioniJ 
iial  the  residue  must  l>e  <liviiieilbeli 
ind  wife  and  the  children,  aswelio 
'e  a.s  those,  issue  of  the  socoDilniafii 
md  wife  taking  one  half  of  siicli  resl 
other  half  being  equally  diviJeJ  bell 
dren.  Oilhrart  ctnL,  v.  f/i?  t| 
Mj  Sucieti/,  15  L.  C.  R.  4'i7,  S.C. 

,  Vacant,  see  Curator  to. 

A  petition  to  be  placed  in  provii 
ion  of  a  vacant  succession  devoheJl 
e  must  be  accompanied, nut  oiilvl 
iry  of  the  property  of  such  .sucoesM 
jart  which  falls  lo  the  abseiitw  in  | 
e  court  mny  determine  tlieaiiwl 
y  to  be  given" by  the  |ii'titioiier.  D(l 
^.,389,  S.  C.  i872;93A:'JTC.C 
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|.tfs'.c!  \^^:^-^-  *  ^"-'■«'-<'»»^  e.p.,  4  R.L. 

SUCCURSALE      CHURCH-AV 
CHURCHES. 

SUMMER. 
I.  Meaning  or. 

.  B-  The  word  summer,  used  in  a  contract  to 
I,  icate  the  period  m  which  timber  should  be 
Lliveral  .n  Quebec  was  held  to  mean,  under 
ll,e  circumstances  dusclosed  in  the  case  the 
La,.on  of  navigation,  which  begins  in  the  co.  ! 
I«cenient  of  May  and  termTnates  about  the 
|»J of  .November,  and  not  to  mean  simply  te 
lltee  months  which  orm  the  season  of  s,,,?,,  er 
..thevear  18  divided  it,  the  calendar.  nX- 
m  d  al.  &  Lee,  7  L.C.R.,  430,  S.C.  1852 
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SUNDAY_5ee  HOLIDAYS. 
d  I.  Bills  axd  Notes  Made  on,  sw  Rrr  I  *<  av 

J II.  Capias  .may  be  Issued  on,  see  CAPAIS. 

ftPERCARGO  _   See      MKRCHANT 

SUPER  LNTEX  DENT. 

J  1.  Or  Municipal  Corporatio.v,  see  MrVT 
llPAL  OFFICERS.  ' 

111.  Of  Police,  see  POLICE. 

[supple.mExVtTry  reasoxs- 

li  PLEADING,    PROCEDURE,    kc 


I.    ACTE   OK. 

(o  a^leed  or  a"c° s  of  sure'J7/?  'T"  ''"  ">«  J-'«' 
I'een  translated  and  read^t^^i!  "'^'  ""^  *«'«  '"»« 

"•  ^"'0''  -'OAwsT  Co-Sdrety. 

'"0»ey  which  he  has  paid  ^fTl       °^  "  «"'"  "f 
PhI.    Jones  V.  LainnA^  n.^  a  com„,on  princi- 

H'.  Discussion. 

'o  iSicfii:  ;;:^^^J  ^J-^ion  which  f^il. 

allege  the  existence' of  ■proneiVl':r.''''''^V°'-  "> 

^lOM,  and  which  al>o  VaHs^f-, '"^    ,'^^  todiseus- 

defray   the    expenses  of  i   /"""'""*"  o^^'r  ^ 

h'ccomjmtiied  by   the  nL. r'"'"?"  ^"^   ^   be 

■i£isi^':^rrs;.iS;^fe-'''-na,idthe 

proceedings  bein<.  take 'T,. ■'''■?  ""  ^^'^  ftm 
'■ondemn^Tl  to  tire  p.^meK?.,.'"'/';  «■'"  l'« 
>an,eaciion«iti,  them  non..i.j    !  ''"^^  '"  ""-■ 

imSent^;;^;:rSt"^r'ri"^''"-"'e 

7'|nire,|,edi.scL'o/oV  the  r^  ""^    "•'■«'"  '<> 

5-<G.  And   the   sureties  i,,''/''  Q^- 1872. 
entitled  lo   tl,.   J."."'"^  '»."."«''  ca.se 
of 


''"titled  to    (he   fifteen   rr  '" .",""''  ^"^'^^  are  not 

SURETYSHIP.  of  judgment      IL.^''"'  "^^i''  '^'^^y  from  the  day 

581.  ..    ^ 


...  .\CTE0F,  581. 

[I,  Action  against  Co-Surety,  58" 
Jill,  Co.NTi.vn.vG,  see  WaRw  a  Vtv 
IIV,  Dlscussio.v,  583-586.   '" 
II.  Effect  of,  587. 
jVI.  G.tKANT  F0R.V1EL,  5.88 

lUI.  h;TERf.RETATION  OF  DeED  OF    580 

lUIl.  Judicial,  590-599.  ' 

ll.\.  LtTTER  OF  Guarantee,  600 
.V  Liability  OF  Wife,  601 
l.\.Vu.iTY0F,  602,  603. 
lill.  OfMi,vob.s,  604. 

IviV  sf  ""■  °*'  Contract,  005,  606 

|.\ll.  StPURiTY  to   be   Oivfv  m    r 

l»By, 607-611.  '*    f  «iKUc 

|XV.  SfRETlES. 

«an/er/,  612-619. 
Dmts.ii„n  .,j\  620. 

iiiApiml,  .see  APPEAL 
m  limenilication,  621 
iMbiUUj  of,  622-633 
MtiUcatititi  nf\  s;^4 
%^'.v'//;  635-641.' 
Un.,aU„n.  of,  642,  6-13. 

k\l^TER.MlN.lT10N  OF,  646,647. 

linl.  HiiAT  IS,  648-650. 


Y.  Effe(  T  of. 
"f  rj'per  Canada  jt   \      /""'' ^"'"'  Compani 

^'^"i:i7L;c'nrfs.^g-^^^^.i.l 

YL  Gara.vt  Formel. 
IS    necessar  y    a    aara.f    >*'"7  all    charges 

YII.    LVTERPRETATION  OF  DeED  OF. 

of  "hid,  he  ifat  Ice  a  ,1  ".'  '"l""''''ion, 
quire  bunk  uccon,  ,  nIL  ,,!  f '  "f'  V  "'^"''^  ■■«■ 
)'artiestliereto,wei-ewillm;'     1  the  sureties 

'"  the  view  of  making    ,"fi"'  'r"'"''  '"'^  ''"rety 
with  respeerto   H    .^  e  ,     't'u'  ''7''"'""-^'  ■^'^«"re 
"'ij,'ht  become  .J.i"  by  h    Z  1  7' i'^"^''  "'  "'"c'' 
-agreen,enttobec^i;;;;^tjS-^-i;;« 


( 
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and  future  linbilitien  of  the  said  M  C,  whetl.er  j 
^   nraker,   endor.fr  or  ..cceptor  of  .,<-,uable  , 
^per    or  otherwise  howev.r-7/eW,   nnornns  | 
FhrirnhMiienlH  of  the  court  helow,  (2  L.CJ.  lo4 
1410    J    24l,)ili''l  ^"^1'  '•'^^■"'""^"  ''  ""■' 
inotive.  «l.ich  proniiited  the  execution  of  the, 
dm  would  uot  contrul  the  e„^a^'.;ineM  ,  when  tlio 
en-am^^neiit  was  general,  and  that    lie  sur.  les 
tve'^-e*iiahl.  for  d.hts  confacleU  by  the.aid  MC.  j 
»,v  endorsin"  of  proeuniij;  the  di^^eount  of  nego- 
Sub le  L  a.  iMi,  hi.  own  name,  f.r  the  henet.t  ot  a  I 
Ann  oM^ieh  he  becat.ie  a  '-"'I'" -^^^;;-'  >  ■ 
to  the  exe.mtiun    of    the  dee,  .         u      iank    ot 
Brithh    Si'Tth  Amtnca  v  Civillur,  o  L.  L.  J. 
57,  p.  C.  Ibbl. 

VIII.  JfimiAL. 

V)0  \  iudieial  b.,nd  executed  in  li^44,  and  not 
hvuotl/ecatui}:  anv  iiarticular  property  on  its 
}aT  lut  dub-  regi-tered,  was  held  to  openue  as 

'h"nlie^l%ythen-.wi,lin;,heregis.ra.KH,distric.. 

^%1  ""ihe^'sureties  for  a  defendant    arrested 
iHid'er'capias  are  judicial  sureties,  and   as  sucli 

r  liable?  to  unFi-''--''>>>--r,,^f>'';;^;' 

of  a  judgment  agam-t  'l''-''";"'   'l''';  "^p    J    2'^ 
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IX.   LkTTEB  of  Gl-ARASTEE. 

COO.  Action  was  brought  on  a  letter  of  p;;,-. 
antee  from  defendant  to  plaintitT.^  to  pay  i|>. 
iiiiiount  of  certain  notes  ilne  by  one  C,  siiice'dni 
to  tlie  plaintitr.  The  prinpipal  one-tiun  tin; 
arose  was  want  of  consideration  of  thegiiamm*. 
The  defendant  ami  0  together  hail  carrit.l ,.., 
buoiness,  had  failed,  and  afterwards  cmricil  w 
Lusineps  scpaialelv.  During  the  latter  p(-ri„.| 
C  borroweil  money  from  plahiiitf,  lor  which  U 
gave  the  notes  m  question  ;  it  was  pr.ive.j  li^; 
defendant  liad  nut  pruiiteil  by  tiie  piutiicr-iii^j 
estate  and  was  not  indebied  in  any  way  u  C, 
that  by  tlie  laws  of  tiie  Stale  of  Vcrnioni,  ij 
wliicli  the  contrdi  t  of  suretyship  aro-e,  the  in,, 
tract  was  void,  as  being  without  consiikTatiMiJ 
and  the  judgment  (lismis>iiig_the  action  on  linJ 
I'round  vvu-  cdnst'iiiientlv  confirmed.  Jii4ii,\l 
Baxte>;l  LC.L.J.  llH.'S.C.li.  18(iti. 


f-nll' surety  for  iid<-l 
apais    is   ii  judicial  | 


S.  C.  1^*70  ;  l".Ki2  C.C.  \-  '■25  t.  t.  H. 

o'yi.   He  who  gives  to  ; 
fpiulant    arrested    und'-r     -    , 
S?     and,  assudi,,.able,om,F.*c,i,nieiit.| 

Belly.  Cnl,  \■^  I..C.J.  2t),  C.(  .l.«  •■->-.  ; 

r.'JM.  A  snrety  for  a  baditlis  a  judiciaj  surely.  : 
The  AH'ind-y'O'utcral   \ 


Lafo,t<l,'o   U.L.  1>'4,: 
^'oift'^Suraies  in   appeal  are  judicial  sureties,  i 

''^;;^:lu/::uU-ure.:!furn,sl,edmcontV,rn,.ty; 

with  art.  Still  of  theCocle  of  Procedure,  and  who 
r       tormsofhis  ^urayshipboun,    lo   prod  nee  | 
vlei,  called  upon  the  etUcts  .eued,  or  pay  the 

ai     unt  to  be  established   by  thr  jn  g'.nent  reii- 

,k'd  -the  cause,  is  held  to  the  of.h^atioii  pure 

n      s  nilile  to  restore  the  etfects,  when  a  judg-, 
nSitbeomesinM-sit,leonacc,nmtof,ewri.! 

"ot  being  returned.     /'o»//«  v-  ^^"''""  <^<  "'•'  ^  j 
KL  ;-il4,  Q.B.  1S74;  lO'Jn  (  .t. 

5'.)r,.  Nor  will  the  lapse  of  a  year  from  tlie  .v,«;/. 
defoul  liberaie  him  from  such  lesponsibibty.  U- 

5-17  Thesicuntv  given  by  the  sureties  of  a 
Bhe.iti  does  not  con^lit.ite  a  .eeiirily  ^  "^v  wrnch 
accrues  solev  to  the  Crown,  but  goeshUewisi 
*o  tl  epayment  c  f  all  ,,erson>  who  may  have  Hut- 
kred  Iv'the  d.  talca.iou  of  that  o  hcer  Me 
Attor,„TOn„nd  v.  MaichHiul, :,  U.L.M,\,b.L. 

5'J8  There  I '  ing  no  jirovision  in  law  for  tli.' 
iuduial  strihut.on  of  such  forfeite.Ue.urity  a, 
iei  stance  o,  , he  creditors  of  the  otheers  m 
default,  tlie  suut.es  have  a  right  it  they  eh oo.e, 
te  -a  4v  iiuv  indgment  rendered  against  them, 
and  such  pa'yineiit  will  go  in  deduction  ot  the 
amount  of  a  surety.    lb.  i„,„,„i,i 

MKt     \,„l  where  the  sureties  may  lia\c  pne' 


X.  Li-UUMTY  OF  WlFF, 

6Ul.  A  juilgiiieut  of  se|jaration  of  propf/rfv  i:a^ 
theefle.r  of  ev'ihjitiiigthewile  from  any  lintiiiiirl 
previo!i--lv  ineurrred   by  iier  as  seeurily  tor ij 
husband."     /V<A-.vi.v  v.  IJiilje,    9  L.  C.  J.  ;6,S,r 
1805;  liiUl  C.C. 

XI.  Xii.i.rrv  OF. 

602    Action    was    brought  against  the  li,,. 
daiit  as  repre-entiiig  his  father,  in  deelaial  ii.ij 
a  liypothec  given  by  his   lallier  as  surety  fo: 
obligation  <  iilered  into  by   his  ..-ister  as  iiii.r;\ 
herluinor  eliild.     T!ie  defendant,  by  ileiiinriel 
pleadeil  liial  the  obligation  in  cpie-lioii  iia.i  l« 
agreeii  to  Iv  the  said  tutrix  in  her  saiil  (|ii,iiii| 
w-^thout   being  duly    aulhorizeil    tliereto  .f 
ipiired  Iv  hnv,  and'con^eipiently  that  iLe-;, 
being  hn'l  an  ai  ee-sory  ot  the  priiie:pal  ilcbi.'ij 
also  null,— //e/'/.  reversing  the  jud-ineiil  m;! 
Superior  ("oun,  that  the  nullity  ol  tiiepni,  ::f 
ol.li">itioii  was  oiilv  relative,  ami  conM(iir;| 


invoked  b"  'he 


minors  themselves. 


the  tull  amoun 

and  satisfaction  of  a  ju 


t  of  their  surety  l<i  >ueli 


ereilitor. 


lU  olitained  against  |  w 


UHie,  ^t^    L.  U.  2:U,  S.  <,'.    U.   1>T';; 

C.C. 

008.  Ami  liel'',    also,  that  the   tutrix  iiii:- 
con.sidered  as  a  mandatory    who   Inul  cum 
iier  powers,  and  that   there  wa-  iiotlii 
vent    the   obligation   of  such  nianiiaierv 
l,eing  the  subject  of  a  valid  warranty,    lb. 

XII.  Of  Misoas. 
004.  A  minor  cannot  be  a  surety,  ami  ifli 

liecoine  bail  for  iinotlierand  is  sued  a>Miiii,i| 

plead  for  Ills   minority,  the  act ui-ilr 

missed.     Dei-i:ii.s(.llv  v .  Bind,  2  Kev.  de  b: . 
K.B.  1820. 

XIII.  PlilVlTV   OF  CONTIIACT. 

tillj.  The    plaintitr  agreed  with  llic 

M  and  hi.  iiarlner,  tiiat  he,  the  pliuiiful,'' 

iH.d^e  amUleliver  to  them  all  the  ■iiiilt  lur 

I  l.iewerv,  as  thev  would  re(piiie,  diiriii;*;' 

i  of  five"  years,  Si  and  his    pailner  to  fiiriii-nl 

for  the  jiiiriw'.l 


the    iiiatenalK  iiee.essar 


tlieiii,  tliey  are 


Or 


•ditoTB  ol  Biic 


.berated  wiili  regar 
h  otKcer.    lb. 


li  to  all 


othi 


hole  under  a  peiiultv  of  XilHO,  himliiig 
jartieH.  Suhse(|Uently  to  this  agrePliwil 
nil 


H 


partner  became   insolvent,  urn 


dfhfl 
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lion 


lion    was  brouglit  on  a  letter  of  ;:!i,v.| 

II  (lefeiiilant    tn  lilaiiitilT.    to   |,aytl..| 
ceitain  notes iluebv  one  C.since'.i^ii,] 
lintiH'.     Tlie   prinpipal  que>tiuii  i!,.,  ' 
want  of  consideration  ot'tliei:i,anii,i,. 
idanl  and    C  tofretlier  liad  carricl  ,„ 
lad    failed,  anil  al'lerwards  carnid  „ 
^f|,iaiatflv.     Dnring  llie   latter  ijnj,,. 
'd  money  from  piainlitr,  (or  wiiieiii,.! 
lotes    in  question  ;  it  was  pr.ivi,'.!  !i,j;J 

had   not  [ivuiited   by  the   |jarlii(T-i:  J 
[  was  not  indebted  in  any  way  ij  r,  ,i, 
lie   laws   of  tiie    State  of  VeriiKjui, 

contriK  t  of  suretyship  aro>e,  iIumi' 

void,  us  beinj:  wuliout  eons-'ideralii.i 
nd^ment  dismissini:  the  action  un  n, 
a.-  eiinsei|Uentlv  cunfirmed.      Juxlii, 

L.C.L.J.  111),"S.C.U.  ISM. 

lill.nV  OF  WlFK, 

juch^ment  of  sepiaration  of  propt/rtv  iJ 
uf  ex'ihptinj;  the  wile  from  any  kAwii 

V  iiieurrred   bv  her  as  seeuritv  for  iii-J 
"    /V'v.vj.v  V.  Jjttbe,   y  L.C.  J'.;\), 
Ul  C.C. 

fi.i.nY  of. 

ction    was    brou<:hi  against  the  liivn 
epioenling  his  lailicr,  indeelaia;  <, 
(■e  given  by  his   lather  as  surely  fo: 
n  (iilered  into  liv   his  >ister  as  niiri', 
ir  eiiild.     'I'lie  lUfendant,  by  iiiiiii;r:fj 
ihat  the  obligation  in  nue-liuii  iiiiil  K«| 
-i  l.v  the  said  tutrix   in  her  said  c|ii3:i!J 
heiti"  duly    aiithnri/.ed    thereto,!.: 

V  law,  and'con-eipieiitly  ihat  iLf-;u'j 
I  an  aitte-^sory  ol  llie  prinnpal  ikljt, 
!,__ //,./(/,  re\er>ing  tlu' jndgiiituh: 
■  Court,  thai  the  nullity  ol  tiif  |iim/:], 

III  was  onlv  relative,  and  eoiildMirilj 
!.••  I  he    minors  themselves.     1/ 
IQ.   L.  ii.  2:U,  S.  (.".    K.  bT' 

uid  //«/■',    also,  that  the  tutrix  i 
cd  a^  a  maniialory    who   iiad  cxoi-il 
ers,  and  that   there  wa-^  nolliiiii: io[( 
e   obligation   of  sneli  niamlaiorv  h\ 
e  Kuliject  of  a  valid  warruiily.    11'. 

Ok  MiNoits. 

\  minor  cannot  be  a  surety,  ami  ill*| 
bail  for  another  and  is  :-i,ed  as -ucii, 
ir  his   iniiiiirily,  the   aclinii  iini-i  1*^ 
Ihiciisdir  V.  Bind,  2  Hev.  ik'Li'J 

•2U. 

I'liiviTV  OK  Contract. 

The  plaintitr  agreed  with  lliCiiMi 
hi.-  parliiir,  that  he,  the  plaiMlill,«»j 
nil  deliver  t"  lliem  all  the  'nail  Mli 
I',  aslliev  VMiuld  reqiiiie,  .liiriiijllielij 
years.  Si  and  bi.s  paitner  to  fnm'iil 
iierials  n-i^essarv    !br  lln'  iMmT 


iiider  a  pennllv  of  X'aitO,  himlnigoii 
.     Subseiiiuntly  to  this  agw'tiii 
■tiitr  became    iiiBolvent,  and  the  w 


1:'J9 


SURETi'SrJiP. 


|,n|iie.stion  having  come  into  the  han.ia  of  the 
lAfendan  D,  and  Wh  partner  having  died,  D 
.Jeitook  with  M  to  do  and  perform  all  tha  he 
lamilns  partner  had  bound  themselves  to  do 
lOn  action  being  l,roiight  against  M  for  non-ner- 
lf.i,,anee,  and  D  as  surety  -Held,  that  tlie  pl^iD- 
ttrt  had  no  ri?ht  of  action  against  D,  as  tliere  was 
lioagreeinent  and  no  privity  of  contract  between 
I'iZu^f  '^  v.  Morrough  et  al.,P.  K.  74, 

hO(i.  Tlie  defendant  by  notarial  deed  volun-|,„ 
:aMlv  ccn.stituted  himself  suretv  to  any  on  e  wl,o     r  -,  - 
kiild  advance  to  one  Croteau  the  sum  of/l(0  '      ""' 
III.  plaintiff  lent  the  said  sum  to   C  oteau,    ut 
1|<.  action  brought  again.st  the  .suretv,   the  letter 
,»i..d  that  he  was  not  liable  lor  a  suretvshi, 
>eH  into  for  a  debt  noi  in  existence  at      'i 
::,.oi  entering  into  ,t,  and  that,  moreover,  the  e 
..i-noprivitv  of  contract  beiw„.n  him  and  tie  I 
|f.,,i.itiff-//eW,  dismissing  the  action,  tliatas 
.re  was  no  proof  tliat  the  plaintiti'ieiit  the  sum  i 
|Df,e.t.on  on  the  faith  of  thedeed  of  sure  vs     n 
..WKlinto  by  defendant,   tliat  there   vv^s,^ 
fcriv;ty  ot  contract   and  the   plainiitfco„l,l ' ,,  t 
^'■("'ir.    Derouselle  v.  Jjaude/,  1  L.  C.  R.  41,  ' 
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paSt'ofti^e'fredfoi'r^  ""P'^   -«'-">n  the 
pal  liebto.  doe    no     I'f  °'"'  ,"'°"'  "'^   P''i"ci- 

ti--iobi!::;:;;:;;,rri''V7-'p^'-- 
^'''•'^...e.o,fc-!i:n^^^^ 


or/i.c.^.ncur^:;,r^i-Sr^S';!;«;;a;;;ii^P^ 


iposed 
oiiger 


•  c.  18; 

I  .YlV.  SiccRiTr 

Jr.mY. 

[al7.  Con,sorts,  wlio  by  their  contract  of  n.ar 


subrogate  theni,  Uiev    were   ,li..i  , 

1.  C.  K.  334,  s.  C   isil        *""«»"«  'I'd.,  I 


TO   Dii  Given 


BV    UsLKRfC- 


celled    and   dischanred       W-.p..,./""         ,        - 

615.  ;\,»M;lfii.ml  or  ,„o„„„„  |„„,^^„  ,^^ 

ibe  taking 


L.C.J,  14.5,  S.  C.  IStirt. 

*08.  Orthey  may  validly  .mbject  it  onlv  to 
"<onal  ..ecnrity,  ,„  whicl,  case\  le  „n  fr„c- 
larv,  on  giving  «uch  persona!  .secu  tv  totho'e 
w.'ioii.  the  property  actually  '  ■  '°  ""'"' 
ip!":!  from  all  other  security 
».  N'or  does  the  wife  suryivi„„    „>. 

~1  marriage,  lose  the  ben^t  of  th.sex- 

U-  lint,  where  she  marries  a  .second  time 
ber  second  contract  of  niarna' 'e  S 
,  /"!■  instance,  that  there  shall  be",.,,.!,^^ 
.'I'rtwoenherand  her  .second  h  I '.u'* 
S^^helosestheadminSl'Sffpif 
rt..M.c]iidi„gthe  unsufnict  in  mie  t  on  'i  1  e" 
'liireby  become  subject  to  addi  ii.nLl  ' 

:^_-a.,roftilosetoil,on^hep;ein^^ 
Vind  especially  If  .,uch  second  cot 
('"a?e  ..,  pr,.ceded  or   followed    bv 
*■  winch  iinneril  tlie  sHfof,-r,f  ti ' 

^j;iiei.as\b,^^;S,t,';,f;Ki!:i 

IrV.iii.       "   ^'"'''   •'^'-'loestrution  oftiie  I 
•  ■iml  Hiieretl 


which 


a  part  of 


I960  C.  C. 
Sir..  Paymtnr  of  money  on  a  debt 

■'■"  '■>■  .1..  r.o,  iheiinrtf  orr'S'r.f™  'i»~"''  '■"■".'  '•" 

'         '   ait.,  w.uds   voliinlanlv   di.scl 


tract  ol 
circiim- 


'"''"•"•""Of  Uiecom,,,,,-,.,,,' 


(l20.    i>/.sY(/.s',v/«;/(     nf.~A      nmnnt     f.,.        , 

•^^"."/'/'^Miustbe...all.-.if  •        •".""""/'"•""'/ 


iwingit  in    the 


h  Aw  Im 


great 

.-.   withoiit 

name  of  the   us„fn,ct,  ,,r 

>f  iiionev 


:  '"/     ''''"iiondeiiili/iii. 


placed  large  amounts 


(•or-onal  credit  without  ac 


»ion  of  i! 


lem,  tiie.se 


.'countiiin;  tor !  tl 


.,  ., or 

,      ,.   .         ,     ,  ""o  tile  case  by  nrocess 

■i  Kev.ije   Le...S(i,5,  K.  R   h/,     '■     ^«'"''%> 
tion  thi.     ,..',,.1  .:.,:-V?",'*';'»'^''!'"'=-'  '"revendica- 


■ourt  granted  to     tl 


„-;-justity.,nganoMer,orsucl 
Xi^"f"'«  Civil  Cort 


■'•'•e  liejii  (o  be  I  I 


i''ng!it!otalv-eti,e  bull 


li  adiii-l  the 


lecame 


ler  security  lur  its 


seizure  not   be 


attachiiient    was 
plainlill  then  b 


niaintained 


lie     Seizin.'  party 

er,   and  the  deTemlaht 

proiluction,  should 


not    ntiirned   int 


and  I  he  writ  of 


it'll  lioiisorfi  is   al.olisli 


e  nnitiiiil  ,io„a,iun  of  '  'ie'  for  the    value  of 


igia   action  against  t| 


lecl.    Ku 


demand  for  tlit 


court,  and 

,  o the   .sure- 

e  butter-//./,/,  that  the 
production  ol  the  butler  seized 


th 


.1^^ 


!     h 


1  1 

T* 

H 

ii 


';^  ^" 


I  I 
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I  cipal  demaiidi  in  a  case  in  whicli  he  ip  not  madel 
\  iiiirty  to  the  suit.  Xye  v.  Isaacswi,  G  L  C  j  | 
,117,  C.  C.  1861. 

1     »)28.  Wliere    one  of  the   defenilaiits  a;;ainsil 

;  whom,  with  the  dehtor,  a  joint  and  seveiiTl  cut,.! 

ilenuiation    was  sought,  had  given    a  Iftlcr  ofl 


should  have  been  made  by ')laintifi'before  bring-  I 
ine  the   action.     Poitlin  v.    Iliidoii    et    al.,  16 
L.  C.  J.  Z.-'T,  S.  C.  1872. 

622.  Liability  of.— A  surety  for  a  public  otti- 
cer,  by  means  of  a  bond  in   whicli  several  con- 
ditions are    contained,     witii     the    Hti|mlation    (  ,  ■     ■   . 
"  That  if  default  be  mixle  uf  or    in  all  w  any  of '  guarantee  to  the  plaititilt,  and  also  a  trai,,.feri,|l 
"'thecondi'.ioiif,  it  sliall  lie  forfeited,"  becomes  :  an  amount  o.^ed   to  hnii    liy   a  third  partv,!*) 
responsible  upon  his  own  contract,  if  proof  be    collateral  security  for  the  plauitufs  (■iuii,|_/yj;,jf 
advanced  of  a  breach  of  anv  one  of   the  condi-    in  appeal,  reveiving   Ihiihe  v.  .h\„ilirr  ^/ „(J 
tions  bv  the  person  for  whom  lie  becomes  seen-    (15  L.  C.  R.  lln)  that  he  was  not  bomid  to  .ai,-, 
rlfv.     "AV..'  V.  J3iniix.  2  Kev.  de  Le!.r.  :i2  &  124,   signiliciilion  to  be  made  upon  the  debtor  oi !« 

Do  no  II  A:  I)i,Hti>  ,| 


K.  B.  .silt. 

G23.  \Y1  ere  the  defendant  was  sued  iis  univer- 
sal legatee  of  her  husband  for  tuO,  the  amount 
for  whicli  be  had  given  a  letter  ol  guarantee  to 
the  planititK,  on  belialf  of  one  Dtinioncbel,  since 
insolvent—  //<•/'/,  on  the  plea  of  the  defeinUml, 
that  payments  had  since  been  made  by  Dumuii- 
chel  more  than  s\iffleieiit  to  cover  the  amount  for 
which  tlie  guarantee  had  been  given,  thiit  in 
consequence  of  si;cii  payments  the  defendant 
was  liberated  frcm  his  .-uretysbiii.  Ltlilaitv  v. 
L'oiisclle,  3  L.C.  J.  lyi,  S.  C.  18o8 


Iran.  :    ■  of  such  ciaim. 
C.  K  MM^Q.  B.  18:'7. 

02,  .  A  joint  and  several  surety  is  hcd.l  to  a;| 
the  tp'ligalioiis  ofthe  debtor  towards  lliecre.lii.iJ 
without  the  lalli-r  being  hel  1  to  protect  hi*  jij 
leresis  or  Mibrogate  hmi  in  idj  right,-,  Qiilii„,\ 
E'lyoii,  i)  L.  C.  J.  101,  .S.   C    l.siio;  l:i,5u  CCj 

C;iO.  .After  the  expiration    of  the  delav  ui,j;, 
uiontli  fn.rni  the    surrender  of   tin'  dtieii,lai,:j 
under  a  bond  in  terms  of  C.  S.  L.  C.  ciip.  -^7 
1 1,  the  liab  lity  ofthe  bail  to  pay  the  di^nJantJ 
'ebt   becomes   absolute.     Lynch  tl  al.  v.  1/J 


(124.  Where  the  defendant  gave  a  letter  of  guar-    Furlaiic,  12  L.  C.  J.  1,Q.  B.  18(18. 
anteetoone  of  the  members  of  a  commercial  '      031.  \  surety  or   badsman  caiihot  wiil„ira 
firm,  promising  to  guiirantee  the  vab,^  of  goods    from  hi.--  lidbility  on  the  bail    bond,  t-vHi  m 
to  the  value  ol  |(iO,  to  be  jmrcha.^ed  by  the  per- '  giving  not  ce  to  the  parties.  HteLihtii  v. ,%{, 
son  in  whose  favor  it  was  given— /AA?,  thalthe    13  L.  C  ,1.  140,  .S.  t.  1869;  831  C.  f.  P. 
firm  existing  and  doing  business  at  tiie  time  the       632.  A    creditor   brought  action  agaiiist  ik| 


letter  was  given  to  one  of  its  members  could  re 
cover  on  such  Htter  as  if  addressed  'o  the  part- 
nership itselt  RoUand  ef  al.  v.  Lot  anger,  3 
L,  C.J.  2411,  S.  3.1859. 

625.  The  plaintitl  brought  action  for  the  re 
cover  of  £100,  based  on  tl 


guarantee; 
'sell. 


e   following  letter   ol 

Messrs. please   advance, 

and  deliver  to  Mr.   L.  P.,  of  this 


L.  f.,  Of  this  city, 
"  from  time  to  time,  as  he  may  require  them, 
"goods  to  what  amount  you  plea,se,  and  on 
"such  terms  as  may  be  agreed  upon,  and  we 
"  hereby  liind  ourselves,   jointly  and  severally 

"  with  him,  and  to  pay  the  same  on  his  neglect  :  sought  to  holdt  .em  for  an  amount  greater ilii 
"  to  do  so.     'J'his  letter  to  remain  in  force  until  \  tiiat  originalit'       'ed  for— Jield,  that  notnii 


sureties  of  an  insolvent ,  who  hail  iritciej  i 
Composition  of  10s.  in  the  £,  for  pa_vnieiit.-iiu| 
under  the  coinfiosition.  The  defenilant,?  pleaiiJ 
Miat  the  plaintiff  was  bound  to  dediu'tfroiii^ncl 
payments  the  amount  of  certain  imtes  wliiclii) 
had  retained  as  furthersecurity— //eW,  thatiH 
plaintiH'was  bound  only  to  deduct  tlie  aiiiou] 
of  such  notes  from  the  total  amount  olhiscia 
Joseph  Lemieiix  et  al.,  17  L.  C.  K.  170,  S,  C.j 
1867;Ins.  Actl875,  sec.84. 

633.  In  an   action  against  the  suretie.?  cfl 
fer.«on  arrested  '.nder  capias,  where  the  plaiaiil 


"  counterm  iuded  '  y  us.  Signed,  D.  P,  it  M.," 
ond  the  de.'endanis  pleaded  that  they  had  re- 
voked the  warranty,  and  had  paid  to  the  plain- 
tiff'on  behalf  of  the  said  LP.  an  amount  e.\- 
ceeding  that  guarantee,  namely  i;159  o:'. — 
i/«W,  on  tlie  answer  of  plaintirt,  that  as  there 
was  no  imputation  of  the  money  paid,  and  as 
the  defendants  were  jointly  and  severally  liable 
that  the  action  must  be  maintained.  .Vasson  ei 
al.  v.  Desmmteau  etal.,'i  L.  C.  J.  186,  S.  C. 
1859 


standing  the  sir  "s  had  given  bail  Ibrduiitij 
the  amount  inu  jr...-a  on  the  writ  and  smiriil 
in  the  affidavit,  and  although  the  plaintitflii 
afterwards  obtained  judgment  for  au  ainouj 
greater  than  that  sworn  to  on  the  alfiilavii.ihl 
he  could  recover  fjr  the  amoun;  tlus  sivonl 
with  costs  and  no  more  Toiraiue  d  al 
Gilmore  et  al.,  2  L.  C.  R.  Wi\,  S.  C.  1851. 

634.  Xotifiiation  of. — A  simple  ellmJ•i^ 

held  to  the  payment  of  the  costs  of  an' aclij 

brought  against  the  principal  debtor,  norofll 


626.  Where  the  defendant  had  guaranteed  cer-   costs  incurred   by  the  disct^ssioii  of  tlied«l« 


tain  claims  transferred  by  him  to  the  plaintiffs 
and  on  action  brought  to  recover  the  original 
debt,  in  extinction  or  settlement  of  which  such 
transfer  was  made,  the  defendant  pleaded  that 
the  terms  of  the  transfer  had  been  departed 
from  by  the  plaintills  giviii''  time  to  the  debtors 
upon  such  claims  witlioutnis,  the  delendant's, 
knowledge— //(A/,  that  the  defendant  .is  surety 
was  thereby  liberated  from  the  atlects  of  bis  guar- 
antee.* Heaiiiln/  et  al.  v.  I)' Amour,  3  L.  C.  J. 
124  i  9  L.  C.  H.'330,  S.  C.  1859  ;  1961  C.  C. 

627.  A  surety  is  not  held    to  the  payment  ol 
costsof  acondeinnution  of  the  debtor  on  theprin- 


TliH  mirety  who  fius  l>ei'ome  liouiul  wHli  the  consent 
of  Ihf  di'litor  Is  not  dischiirgeil  by  the  ileliiy  givun  to 
8Uch  debtur  by  the  creditor. 


if  the  surety  have  not  been  previoiinly  notifil 
of  the  action.  Dansereau  \.  Fontaine,  \^i.\ 
J.  142,  C.C.  1866;  1943  C.  C. 

635.  Kiijhls  of. — In  an  action  siisinptasi 
— Held,  tiiat  a    surety   is    not   disoliargeJl 
reason  of  delay  given   to  the   principal  debf 
Smith  el  I'l.  \'.  I'oHeous,  8   L  «'.  J,  116,Sj 
1832  ;  1961  C.  C.  k  note  to  art.  625  ,<«/i'fl, 

636.  The  defendant  having   liecoiiit  fiifel,^ 
P    S   &    Co,    under   a   nolariid  ohligalion  f 
advances  to  the  extent  of  X3,0UO,  toliemaJeJ 
the  plamtiil  lor  the  purpose  ot  getting  ontu 
her— Held,  confirming  thejuugiiietitoltlieci 
lielow,  that    the  proceeds  of  tiiiilier  hcwI 
£3,000  111  value   received  by  the  pluintiif.r 
le  pleaded  by  the  defendant  in  pajmenU'' 


^s^mmmmmmum 


SURETYSHIP. 

rndi  in  a  cape  in  which  he  If  not  mailel 
e  suit.    Xye  v.  Isaacson,  <J  L  C  J 
1861. 
lere    one  of  the   defendants  a^ainsi 
h  the  debtor,  a  joint  and  ?c\eru'i  tot.j 
was  "ought,  had  given    a  It-ticr  ofl 
to  the  phiintirt',  and  also  a  triiii>i,.r„i 
t  O'At'd   to  him    liv  a  tliinl  partv, 
security  for  the  pliiintiir.«  claim— //,;,(] 
reversinj:   Donlre  v.   Runturr  (,/  ,// 
H.  llii)tliat  lie  was  not  bound  to  .iii,it| 
.>n  to  lie  made  ujion  the  dtbiur  ,,|  iJ 
f  such  ciaim.     JJorhit  6i    l)i,Hi,f 
it,  Q.  B.  lb-'7. 

imnt  and  several  surety  is  I, old  [,,  a 
tions  of  tiie  delitor  towards  llipcre.|i!, 
le  latter  being  lieli  to  jirutei!  hij  nj 
>ubru;.'ate  liim  in  liij  ri;.dit.-.  Qiili,,,^] 
L.  C.J.  101.  S.   C.    18ii5;  I'jjo  C,  (', 
lev  llie  expiration    of  tiie  dclav 
j',]i  the    surrender  of   the  clcin 
Olid  ill  terms  of  C.  S.  L.  C.  (.iip,  ■- 
b  lity  of  the  bail  topay  tiir  •lifi'iiiJam'' 
mies   absolute.     Lynch   tl   at.  v  J/J 
VI  L.  C.J.  1,Q.  B.  18(18. 
surety  or   bailsman  can  not   witli.jraj 
liability  on  the  bail    boml,  evm  ui 
t  te  to  the  parties.  Sttplnii  v.  .s'/iJ 
1.  140,  S.  C.  1869;  831  C.  V.  P. 
creditor   brought  action  agaiiift  ikj 
if  an    insolvent ,  who  had  eilMieJ 
on  of  10s.  in  tiie  £,  for   piiymentfduj 
'  cotiifiosition.  Tlie  defendant.s  pieMtj 
ilaiiititf  was  bound  to  deduct  from -ncl 
the  amount  of  certain  mites  whiclij 
lied  as  furthersccurity—//sW,  that  ill 
vas  bound  only  to  deduct  tlieamouj 
(itesfrom  the  total  aniouiit  olhijcla 
fiiiieiix  et  «/.,  17  L.  C.  K.  170,  S.  C, 
.Act  1875,  sec.  84. 

an  action  against  the  sureties  cfl 
rested  i.nder  capias,  where  theplsinti 
hold  I  lern  for  an  amount  greaterikj 
nalit;  'ed  (or— Held,  that  notnitl 
the  s  ir  "»  had  given  bail  fordvol 
int  inujr.-.-a  on  the  writ  and  eworol 
idavit,  and  although  the  plaiiiiitfl 
l.s  obtained  judgtiient  for  au  amoii 
lan  that  sworn  to  on  ;lie  afliilavii.ili 
recover  '"^r  the  amount  thusewrril 
ts  and  no  more  Torrame  it  4. 
p^rt/.,  2L.C.  R.i31,  S.  C.  1851. 
'otificalion  of. — A  simple  surety  is 
he  payment  of  the  costs  of  an  aclij 
against  the  principal  debtor,  nor  oft 
urred  by  the  discutision  of  tliedtb 
■ely  have  not  been  previoiiHly  notil 
tion.  Dansereau  \.  Funiaim,Vil\ 
.  C.  18G(i;  1943  C.  C. 
^UjMs  of. — In  an  action  ssaini'taMii 
tiiat  a"  surety  is  i.ut  discliargfJI 
r  delay  given  to  the  (irincipal  deb 
«'/.  \\  Porteoug,  8  L.  ».'.  J.UMJ 
01  C.  C.  ik  note  to  art.  Htb  Kiip'ii. 
'lie  deteniJaiit  having  liecoiiit  6urelj| 
Co,  under  a  nolariul  obligation 
3  to  the  extent  of  i.'i.OOO,  tybemaJej 
itiil  lor  tiie  purpose  oi  getting  ouii 
!(l,  confirming  tiiejuiigiiientoftliec 
lat  the  proceeds  of  tinilier  e.w* 
!i  value  received  by  the  pluintill',i 
ed  by  the  defendant  in  payniPDlolj 


SURETYSHIP. 


SURETYSHIP. 


125*: 


...lie  . he, ilaintitt,  became  sli^l^-lt^;-: 

Uu  wl.i  was  mdebteiJ   to  ilie  companv  on   tie 

h...l5eplcniber  a.  S7oO,  and  Ihat'on-the  flr 

Irfliecmbcr  other  .,ua>,tities  of  tar  would  fal 

U.  acd  u^lvuig  tiiat  the  defendant  be  conde m  le  , 

■,l;«y  the  ,,l,unt,tl  $750,  and  togjve  sec   r  ty 

il„r.l,er  s„,n  of  «<2,ooo  nnul  He  siiJu  d"  fa ve 

lull,   the  contract .   The  defendant  plea  led    r! 

.»  alleging  that  there  was  riu  allegation  of, 

Im^cn  d'fa..f,n,re,or  of  the  plantdls  beii'^ 

liroiMledbv  reason  of  tlie  amount  due  the  con': 

h^-JMI,  that   the  pla.ntirt   had    s]ow^°"  , 

liifcient  cause  of  action,  and  the  plea  was  di 

&.  In  eases  of  capias,  where  the  defendant 

.as neglected  to  but  in  special  bail,  liis  .umje 

|....l,ave  given    bad    to    the  sherili    for    it 

lifKaraiice  may  do  so  at  any  time  upon  apphca- 

-n  for  that  purpose  and  sufficient  c'auseslfo  v^ 

mil  i  I  aiineoar  et  al.,  9  L.  C.  J.  JOo   0    1 

\&i.A  i-urety  has,  after  the  expiration  of  the 
biecf  payment,  a  good  action  again.st  he 
™.-pal  debtor    to  compel    hi,,,    to    produce 


attoniev'tt'imlt'^.tc;;;:;^^''''''''''-''^'"'''^'^^  or 
J-  (-■  K.  oi,  S.  C.  1852. 


V.  • 
V.   'jiiiijras 

XVI.    TEli.Mix.tTioXOF. 

"ovation  w  ,  iresJect  to  T^''"'  '^'^"""'-^  ^'  » 
nates  the  su  eiv^C  S7  /"/'"'-''  ^'ii'  '"''"'- 
Kev.  ,ie  Les^3,  o'  B  'l  "  "*'"  ^  '"'""'  ^ 
supra.  '  ^'       '■^       -*  "ote  to  art.  ti25. 

10  account  for  some  i'  j  '  -        I-  ,     ''  "Pgl<^cte<i 


-fii^fronithecrediton^rpay  h- ./theSlv'laU    P'?'^'''  ^^'vn-f^th;  d^h^^t"  dmrS  '  an  J 
ke«,„ount  for  w.n.l,  .,.  ...J'.  >_    '"'  ''I';  surety,  !  also  and  more  particularly  alleging  thai  hi  the' 


ifttiiiount  for  wliich  lie  was  ■rp«r„,r...;t.i„7'".7'  '  t""  ""^  ' 


tat  the  premises  are  out  of  repa  r,  a  i    '  ,U,  erfro^T.      ^^^    "'^'  ^""l'  ''^"ctiofi    m  'the 
bring  anv  suchaction  in  ,l,e  naJne   ,f  n  e  '    e      ad     li  lT?''f  ""  '''*■  ?*"  ^'^  'I'e  ^u    ' 

I"  an  action  against  a  suretv  to  recover  i  '  ''  ^^  ''■  ''''  «•  C-  i«52  '^  '"''"'"  ''  "^ ' 

omit  of    an  oliliL'atioi uJ.i    .i....   .,     I 


C.186D 
till 

le  iiMioiint  e.f  an  olH,gation-/A.);/'"thHrt'hI 
»iMirety  might  tdke'advaniagc,  f  ,t  't 
«*  of  art.  2(137  of  .heCode  Napoleon  wi^ch 
""'es  that  the  cre.litor  cannot  tiv  li  s  ac 
"""1 1  le  hypotliec  to  which   tiie  surety  has  a 

^,JM.  subrogated  to  liecon.edimhL^iS^r 
tt,an.i  thatsurdi  act-  lie  as  well  in  omiiilZ 

(■K;!^:t:ilf"'"^--  ^-''^'^ 
'«.  !^nhvu,,niH,„  of-6„e  of  three  co-debtors 
I"  a^-  mi   the   debt    for   which  the     we.e 

ml seve,.ally|,ound,  without  subrogation 
wii  ilie  c,,.,h,or,  ,.annot  maintain  an  Sc 
;   mi|.lK.icont,act«<,/o^/.,.,,,„,/,,,;,:^ 


XVII,  What 


IS. 


."^    M/  V.  L,Mae,2  Hev.de   Leg.  12,-,, 


tee^ln    H,'"";'  7^'  ^"•""^''^  °"  '•'"^^  of  g„aran- 
em    the    following  tern;s:  "ilonireal     II,. 
,       Atltrust.    IMO       S     P     Tl      r       -'"'  "fai,    1UI> 

^^en..,db,  dm.  ._ 
M.».     \  ),,,.e  Uie  .lefendant  wrote  to  the  plain- 


:ti«.  I 


20, 

II  an  iiciioii  to  rec-v* 


bgation    and  undertaking:  on  the  part  o|  ti,e 
the  lincks  if  0.  ,|i,i   ,n,( 


cli^ndant  to  pay 


lillloK 


for 


I'^ory  note  from  a  universal  1 


niouiitof  a    i;w.  S.  C.   K.  Ij^t 


■/  '.d.    v.  li, 


'H-il,   [>: 


«■!!  iiidursed    1 


[kli  il 

lllvfDi'V  of  t|i( 


ly    the 


legatee,  which  ,      lioO.   Tl 


defendant,  and 


■■ll 


Ifleiidant  pleaded  that,  I 
""■  'nakers,    he  had    tendered  t 
It  note,  and  ashed  to  be  subn 


to    ot 


Miring  the  in-    from  1 


'llgHtioi,,  pill 


lie    o(  an  iiH 


73. 
le  defendrtiii   and 

poiting  to  be  dire(;t  and  al 
0  appellant  for  $1)00,  for  tl 
■<-iit   trader  who  ha  I  ellecled 


C.  J. 


lim-elf,  I 


'gated    pronli^e,  and  wiio.'after  tiie 


respondent  gave  an 
Jsolute, 
ledelt 
a  oom- 

comproiiiiseand  lit: 


li'oS 


sunvKY. 
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liii-;sinp  of  tlic  otili^'ati<Mi.  ooiitinupil  biisinoss  as 
iK'Torc,  piirclia-iii)^  froii!  afifiellaiit  and  niniiini' 
»i|.  aiiullier  accomil  (if  over  |1000,  when  lie 
tailed  again.  In  tlie  ineantHne,  however,  lie 
ii  id  paid  appellani,  bv  weekly  payments  ol  $50 
-eull,  $9'J4.44.  KeVpondent  beiiia  sued  on 
111^  olili^ialion  pleaiJed  mat,  e;tliir  as  a  direct 
<itdi;:ution  or  a>  a  (.■ontract  cf  siireiy-lnp,  tlie 
olili<;atii)ii  had  heen  e.\tin,>:iiiKhed  by  tlie  pay- 
tnciilH  made  hv  the  del'tuf  whicli  more  lliaii 
.0  vered  the  anionnl — //t'W,  conHnii'.nj;  tlie 
j.i,.;iiiierit  of  the  conn  helow.  (hat  such  I'i'li^a- 
iiuii  lieiiijr  without  coiiJ^iderat  on  on  the  part  ol 
th<  defendant  mu>t  be  !i."ld  to  be  a  collateral 
scciirilv,  and  to  have  hem  dif^chaifred  bv  the 
piiMiW'iit-  made  bv  the  principal  delitor.  Doyle 
.\:  Gaii'lette,  20  L".  C.  J'.  \M,  Q.  B.  1875. 


II,    JcDICIAI,. 


SURVEY. 
I.  Of  Damaged  Goods,  .see  INSURAN'E. 

.SUEVEYOES  -See  EXPERTS. 

I.  In  Action  ex  Bobxaoe,  Ooi. 
il.    Jl-DKIAL,  tjo2,fii)3. 
III.  Notice  by,  054. 

I,  In  Actios  ex  Borx.kge. 

(iol.  fi>  an  action  enhonun/e  the  court  may 
order  a  p.oi  of  the  property  in  (i'i"«tion  to  be 
iiKule  hv   a    nrvevor  for  the  ;mrp 


,e  of  better 


a<certai"n :"  '  •!if  fights  of  the  partie,*.    Mnmtsmu 
V.  Vorbeilk,  1 1    !...   C.  J.  230,  S.    C.    l-'70  ;  042 


c.  c.  p. 


6.'52.  A  swirn  land  surveyor,  appoinleil  a<  an 
expert  by  a  n.le  of  court  in  a  petitory  acti.in,l'ur 
the  purpose  of  o.otablishing  certain  boiinilaries 
niu>t  be  sworn  before  acting  as  such,  ami  ii 
deiiiiiit  ol'  his  lifiiiu'  sworn  his  report  will  be  se 
asidi',  even  willmnt  any  -special  motion  tr.  i'mij 
ettect.  Kiinielli  II  e.l  ill.  &  Clitrk  et  vii:.  9  L.  r, ,', 
24:^,  Q.  H.  lHti4  i  :»{)  C.  C.  P. 

tioS.  On  a  perition  for  the  ralificalion  of  a, 
acte  of  hirih  in  ih<'  pari>h  resrii'tei',  the  cuiiri 
I'efore  proceeiliiig  ■.  i  )udgnien!,  may  ord'T  llm 
the  boundaries  o!  tiMv  parish  bt  de!<rniiiipil  I, 
judicial  survcv.  J)':ri'i)nii  exp.  ii  I'ieiuiril,  l: 
L.  C.  J.  VJ,  S.  C.  !«73. 

III.    XoTICE  DV. 

654.  The  failure  of  a  purveyor  to  givt  i!v 
requisite  notices  to  the  parties  betcjre  prueeeuir:; 
I  u'i-h  llu- jndici.'il  survov  is  a  notable  laiili,aij,  ' 
la  ( ;iiise  of  nnllii'v  in  the  repoit.  Bmii'lni  v. 
1  Toiii'dh,  tt  ill.,  It  L.  C.  J.  175, C.  C.  IS7;i;':Ui 
j  S  '.!VA  C.  C. 

1  srRvivoi:sHTr. 

I.  RuiiiT  0F,.?ce  MARRIAGE  CONTRACTS, 
Donation  of  Usl-fbl'ct  by. 

SWOKDS. 

I.  Of  Officebs  in  Mii.itaby  Servkt.  Eskmpi  j 
FBOM    Seizire.    aee   EXECU  llON'S,   Exemp-I 

TIONS. 


T. 


S  U  M  ^I  A 

Abt. 

TAIJ.YMEX 

TAVHliX  LICENSES 

TAXATION ,   ^, 

TAXES  ^-'■■ 

'Ti:A(MiERS 

'Jl'.LEOltAMS  

TELEOUAPH  COMPANIES...       24-2, 

Ti'-NDKR 

'J  ENDEHS 

'J  IIRM 

'll'.STA  lOR 

'IDS'ITMONY 

TEXTS •••• 

TlllEE 

TII1N<:S  FOUND 

TlIIN'iS    LOST 

T!ll\iiS  SrtJl.EX 

Tillil'.SHlNO  MACHINE 

TilUEATS 

TIDE 

TIERS  DETENTEUR 

TIERSSAISIE 

TIE1.1N(J „.  „ 

TlMlll'.R  ^''-' 

TIMHER  LICENSES •il-^' 

TIME  

TIIIA<;E   AU   SORT   


R  Y 

Pade  I 
li57 
1257 
1257  ; 
^^   1257  1 
12(10 

1200 : 

5  1200 

1 200 : 

1200' 
1200; 
1200' 
1200' 
1201 
1201 
1201 
1201 
1201 
1201 
1201 
1201 
1201 
121".  I 
1201 
0  1201 
12(i2 
1 20:{ 

l2o;t 


OF     TITLES. 

Art.  Pace! 

TITH ES -^'-^^  I'MI 

TIT'LE i-ii| 

TITRE  DE  BATARDISE ISl 

TOLL  BRIDGE  > 1S| 

TOOLS  

TORTS l::-*! 

TORTUOUS 1S| 

TOW  BOATS 5,1  i:ii| 

TRADER ■''il'-iil 

TRA  DES  UNIONS 57-00  l^i 

TRADITION  124 

TRANSACTION l-'*! 

TRANSFER 01-14 

TRANSMISSION !H| 

TRAVELI-EliS 

TREASURE  TROVE iHI 

TKEi-'S 

tf;  -'ASS ^^'i-y 

TR     :  Y  nuisE!!!!!!  '.'.'.'.'.'.  M- 

TKOUBLE    HE   FAIT ,'*^ 

TRUNKS ,.,  'Irfe. 

THLSl'EE^ '•'■'-"'' ills. 

TRUST  FUNDS 'j^" 

TURNPIKES i21 

TUTOR „,.,,. 

TUTORSHIP lC2-21olis| 
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u.. 

ini  land  .«iirvpyor,  appointei]  ai  an 
(;lf  of  court  in  a  petitory  action,  i'ur 
if  establisliing  certain  lioiuKiaries. 
>vn  bi'i'ore  acting  as  Rucli,  and  ii 
1  liciiiu'  sworn  lim  report  will  lies? 
i-il.liuut  anv  -pecial  motion  ti,  ;l|i( 
Id  II  e.l  III.  k  Chtrk  et  vir.,'j  L.  c, ,'. 

i()-i  i  m)  c.  e.  p. 

pe'itiuii  for  tli(>  riilification  of  (,:- 
ill  l!ii'  pari>li  resrii'tor,  tln'  cunn 
■■)  !ii(l;zment,  urns  onjiT  ilia 
lii.';  parish  bt   ■U-Mriiiincrl  I,' 

pv.     J)i:r"i/aH  exp.  it    I'ieinml,  i; 

S;  C.  !«73'. 


liiii 

PS  (. 


■E  BY. 

failure  of  a  ?nrvoyor  !o  i;ive  i!|.  i 
ices  to  till'  I'ftrties  lictore  pruceeuit;; 
ici.'il  survpv  is  a  notable  limit,  aii' 
niili;v  in  the  repoit.  Bi-mi'lrii  \. 
iL,l't  L.  C.  J.  175, C.  C.  ISH;';i:i:!| 


srRvivoi;sHTP. 

iF,  see  MARRIAGE  CONTRACTS,! 
F  Usufruct  hv. 

SWOKDS. 

'iCERSix  Military  Skrvice  ExkmptI 
'RE,    see   EXECL'lIUN'.S,    Exemp-I 


TLES. 
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TAXES. 


TALLYMEX_.<?«e     CARRIERS      Lu 
I  BiLiTv  OF  Forwarder.   ' 


TAXES. 
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TAVERN  LICEy,;!Es. 

TAXATrONlI^eeTAXE.S. 
Exemption-    fro.m,    .?.v      MfVirrPAi 
::  Uf  WiTNEssL.s.  ,ve,,  WITNESSES. 


11 


11  > 


TAXES— AV  ASSESS.MEXTS. 
Exemption  from,  1 ,  2 
For  Support   of  Sn.ooi.s,    ,,,,  s,„oor 


Cnw.iS  ,;","'  '"'■""'''*'  '"^  alienation  by   the 

"-  pet?,  o  ':";;::':• /'/"^  "'."'t  '^°".'--  ^  -i^n 

"■a-  liable  ,    pav  Itp/''  T"'  ""*'  ""''•"fo''^  he 
prietor  of  ,|,fi;.i!f    *'"'  "^sessnients  as  pro- 

'^,c.R.  r:i's:Tte^?'r;:;3-^_^.-.<^..i5 

'  '-'-.bn  i/^^^rii^^r";  r'""  ""^  "'-"iff 

monev  levie,!  f,.?,T  L?  'f  '''^"'""  a^-essnientsof 
'am    pr/r,/,    /■;;':/  :'"'/f<=l^'.''PMlsion,  on  cer- 

l>'<^'"tlie'povinnVr  •'  '"'"  '.""''^^'-  a  'eane 
■V-ars.  rene^;!  :';  ,^;;;.;';";''''?'  'V''  twenty-one 
"■at  lie  wasib,,ow  e'of!  'l  '^\'"'^\"^'"^~ JMd 
n.oaninir  of  t  le  iLv  Z;'  ''""'  "''"''"  "'e 
posiiii,  assessments  on  n,;  cor,v,rafion,   i,,,. 

-^  ■ '  '"•' ""  -'[;'"'//"'.  2  L.  c. .;.  260 


Art.  Pai)e| 

'suoi  m 

I  I'm 

BATARDISE IM; 

DGE^ IS 

riii 

12wij 

's iM 

YS 5J  \:m, 

.16 

TNioxs 5:-coi2i;; 

X Hi 

fiox '■* 

K       (11-14 'ij;: 

vSi.'N li* 

EIW 12' 

E  TROVE 12' 

12' 

;■■■.....■ 149-r    •' 

:i(Mse!!!!!!  '.'.'.'.'.'.  ^ 

1»E  FAIT ■*- 

,J-*fe 

■NDS 12^4^ 

'^« ;;;•■•■;•  |? 


I'l.  Interest  of  AfiRK.wt.s  or 

il.  LlAlill.ITY  FOR,  4-17. 

V.H.uii  i\  Ekhor.  Is. 

VI.  Pavme.n'tof,  |y,  2n. 

VII.  .Sale  for,  .veeSA^E," 
'HI.  .Si'iiooL,  21. 

:.\.  f^i'ECiAi,,  22,  23. 

[l-XE.MPTIONFnoil. 


J  1  0„  acniiornn  from  a  conviction  oftlie  re 

iiH,t.,t  Laval  University,  to  pav  omh  ,|,jl|av 
J  «  t,on  ta.x  impose,!  by  tliaf  city-//./,/,        ^ 
I    H,t:.,n  pi,  bli,,., schools  are  e.xemptf,,,,,,'.,' 
■»V-.    Himnkyes  exp.,  II  1,.  C.  R.  4.57,  S.('. 

Iiit.im„nicipal  corporation,  incorporate,) 
v^l«ialactof,heleg,s)an,re'l,.as  '  ,! 
^^i.l  to  pa^s  a  rp,-olu,ion  or  by-law   exemot     , 

»"l'Ki-.r;i,g  companies  fro,,,  ta.xes  7,  ,  '  ^ 
iich  lMver<  ai'e  .spe,-ially  confen-e,J  by  the    li^ 

in''or,„iratio„      The  AUf.n,e>,  GenerJT  Th. 

^;':'''«M.C..tQ..%Vic.cap.21,seo:.m^' 


III.  Interest  ov  Arrears  of 


lit.  n, 
k  1.5  V 

k.'-./.,i(;L'c.j.'«4,s:"c:'']'«72 


ranniiiiion  arrears  onax,.s,   i„„|,.,. 
'-cap    128*      neM,uj,„.ei   ,'/.    i 


IV.  Ll..; 


II.ITY  F,..R. 


:  the   Re. 
to  jiay 


'iiioner  was  conrlemne,)  bv 
'  •'  of  tht-  citv  of  .M,.,iti-e 

..  •e.M,|P,,ts„„aprope,tyw|,ichl,eh..|,l 

>e.,.e  t,,r  iwp,ity-„„e   vears   f,-,,,,,    ,i,,, 

onerof  p,ibncw,>,.|<s,-,„„,    ..enewaM,' 

til"  ti'rms  me„ti,„,p,i  i,,    t|„.   w,,  ^.__ 


"■^'■e  obaru'es    uuui".     r,!t     """ncipal    taxe,s 

-U.nm.,.|,t-ofa;;';m;,;L:^j    -,P'/7-7;'an,l 

/lie   pr.pp,.,'(v   coiiM     „,,»  li^Mer    of 

';'-■' l.-a,ainM  him.    en,:;;!  ^:t,;e^'"''^ 
'l'eai,i,,i„ii  o,  ,,„c|,  ,.1,.  ,  '  ,     V    /'^  ■•f;"il'iir.se,J 

7.   A.ifioi,   was  briiiLrht  )„.  ,i   i,,,„,i  „,    . 
-IJr/i.   that    •  i'     „    „  I    ,    T  ""'  a-«se.ssm,.„ts 

'    "ii.>   .^e,ll.s    II, e  t,,,.,,,  asepssmp.,,   |,„,j    ,, 
'!"•    property,  u',,!  whe,,  ti,e  tertiis  ,  f      k  7' ,"* 

: ^v^i-i;y.,in,i ;,,,:;. \i:i:  ;-;;-' -i''^ 

iji=r^!;:s-\;-;::;;-:r,n£H^ 
'  ^:^lh:  :n:,;r;;:£:!,/'^c^^^^ 

/-;".'//"■"-.  0  E  r.  J.  22.S,  S.  C.  H(il.  '' 

J.  A  tenant  w|„,  js  t„„„„|  („  ,,av  as.e-s„,onts 

10.    TliH    ,,ile  levie.l  upon  a|l  the   assn«...|,I,. 
'■  wij..  l..,M.,...H,  was  /,,/,/ m  an,)tlier  ,'ase   t„ 


Ih-s.-ii,!  ,'.i.i,icll  mnv  hv 
''eCTiiiiijI 


I'l  ta: 
,  til. 


xe.i  whioli  n; 


iich  !iy-laiv    fl,,-,,..^.,, 


nt..oii  th 


lay  1 ai,i  I 


e  .■im.iiiat  nf  .■ill 


I,,.   ,.,     ■  I    ,    ',     •,  "  •  '  '>'  iiM,ji   er  I'asp   to 

fna;;r-^i-';h!;i,.t;t:/— I'-;:,;'- 

-se>sm..,t.. ,111,,  .ai,M..a-.Mp,-,.,,,i  J  ;'(,,: 

11.  Ai„l,al,s,,,  wheivthev  ha,lai:,-,,p,|   to 
tiie   y..arly  assM..m.„t,  „,,„„  ,^-:^  |^,.^^^,^, 


Ill 


an, I 


wl,l 


fOlliplHtiMii  of    , 


i,i|,;ij,l   .Tiler    vvliicli  mav 


any  ,,tl 


i^-r  ta.\.  e 


i"'inii,'il 


y.-JT.  Vic 


iimyil..ternil 


isst^s.xiiii^at     i 


eap.  51  sec.  ii9, 


Hv  1111,1  H.v 


111!,},, 


"    li'>ii  ,,f  .Nbnitival 


I n,ise,|  t 


larm.  an. 


hiihl 


lav 
piv- 


.V" 


et  «l  ,    &  M. 


iiirinj:  sa'il  ter 


i';ie.  ill  iiy  tlip   cr 


m. 


eiiei'  V.  Diii-iils. 


lin-lh 


iijitll,  o  E.  (\  j;  :^;{j,  y_  Q    j^,j2 


&  .M, 


I,  I  ra- 
e/ot  V. 


yer 


H 


II ' 
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TAXKS. 


TESTIMONY. 


i2Ga 


J2.  And  also,  wliere  tiny  liail  awreeil  to  puv 
"  toiites  fares  et  cofititaHdiifi  i/iil m'loii/  iiiijin'if's 
"  Kiir  ce  ijiie  preKenfemenl  loii^,  lii  Idxe  de 
"  cnmpri.^e,  (hirrail  If.  ih't  teniu'.  "'  Diiimis  v. 
rUiii,  5  L,  C.  J.  3;iil,  S.  V.  m\2, 

1.'?.  Anil  also  where  they  hail  airreeil  to  pay 
"  the  as-sessments  to  which  the  iJiiiil  leased  pre- 
mises tiinv  he  suhjein  during  the  said  leini," 
Jiidtih  V.  Lnviiie  ic  Beandni  v.  Ailums,  f)  L.C.J. 
:^40,  .S.  C.   ISfil, 

J 4.  Ilia  suit  instituted  heforethe  Kecorder  of 
the  city  of  Qiiel'ec  to  recover  the  -niii  ut'  !?4(l 
ninouni  of  lax  iiiipused  under  the  '^.'ith  section  of 
the  l.y-law  of  the  cnrporat  "ii  I'f  Qiieliec,  passed 
111  IS.")!',  the  defendant  jileaded  tliiit  he  was  only 
n  ineniher  of  the  tiriii,  and  wa"  inifiroperly 
assessed  as  a  private  individiiu! — III  I,  (hat  the 
plea  WHS  pood,  and  the  action  was  d  smis-pd  witii 
costs.  Tfii^  Miii/fir,  iic  of  Qiicbix  v.  Finlier,  15 
L.  C.  R._-2()8,  .s;  C  18ii5.  ■ 

15  Wliere  a  [larty  holding:  a  property  assessed 
for  si)ecial  pnroo^es,  such  as  hrewiiiL',  hud  lieen 
taxed  at  more  than  the  aclual  vahie  I'f  his 
premises,  owins  to  the  increased  value  ixiven  to 
them  by  the  business  carried  on  (herein — IliliJ, 
tliat  lie  could  not  tie  further  taxed  on  the  annual 
revenue  of  his  tiusjness.  Rot^wcll  v.  '/'//(■  Mm/nr, 
&e.,  of  Quebec,  14  L.  C.  J.  450,  S.  C.  Is(i4. 

16.  In  an  action  for  interest  arisiiii;  out  of  n 
deed  of  sale  of  property  to  ,lefendant,  which  (he 
defendant  admitted  to  owe.  but  allei,'eil  that  he 
liad  been  otiliged  to  pay  a  special  a  -ssnient 
anioiintinir  to  S200,  which  by  their  deed  of  sale 
they  should  not  hove  paid, aiid  suhmitied  letter- 
shewing  the  terms  of  (he  sale — //c A/,  that  the 
court  would  interpret  the  deed  of  sale  with- 
out the  letters  and  the  jiiilfrment  must  go  tor 
plaintiti'.  Lurocmie  v  T/ie'Mcrrliuittn  B(iiik-,ii 
C.  L.  J.  18,  S.  C.  1807. 

17.  The  members  of  the  Quebec  Provincial 
Police  force  are  liable  as  such  to  pay  personal 
taxes  under  the  by-laws  of  the  city  (if  Quebec. 
Matthew  exp.,  1  Q.  L.  R.  ;t53,S.  C.  1875. 

V.  Paid  in  Error. 

18.  Where  a  party  lias,  by  an  error  in  law, 
voluntarily  paid  a  tax  imposed  iiy  a  by-law  ol 
a  municipal  corporation  which  has  since  been 
set  aside,  ha.s  a  right  to  an  actimi  for  the  re- 
covery of  the  monev  paid.  Lfjiro/mii  &  The 
Mayor,  kc,  of  Montreal,  2  L.  C.  K.  80,  Q  B. 
1858. 

VI.  Payment  of. 

19.  Tlie  donation  of  t)  e  tisufruct  of  move- 
ables does  not  discliurge  the  donor  from  the 
obligation  ot  paying  the  city  taxes.  The  Cor- 
poration of  Montreiil  v.  Doneyani,  .T  R.  L. 
4t8,  S.  C.  .K.  1871. 

20.  Tlie  secretary-treasurer  of  a  municipal 
corjx)ration  has  no  power  to  accept  a  promissory 
note  in  payment  of  city  taxes.  Ihuiiiitnc  v. 
The  Corporation  of  Montreal,  3  R.  L.  451, 
C,  C.  1871. 

VIII,  School, 

21.  In  consequence  of  the  deposit  of  the  cad- 
astre fiar  the  seigniories,  comformably  to  the  law 
imposing  seigniorial  dues,  the  seignior,-i  are  ex- 


empt from   the  payment  of  the  fortieth  of  the 
amount  of  the  school  assessment,     Tir  Schi,,l 
roinnii-isiouersjor  the  Mitnicipality  ol' SI,   J,,,,, 
Haptinte  de  JVirolel  v.  Tri(/f/e  et  al[,  12  1.  (.'I 
344,  C.  C.  1870,  C.  S.  L.  C.'cap.  15,  sec  77.  " 

IX.  Spi.;ciai,, 

22,  The  by-law  of  a  municipality,  i]\',ULt  (ii,. 
aiiioiiiit  of  a  special  tax  to  be  rai-id  "nni.i 
specify  in  a  precise  manner  the  objei'l  of  such 
lax.  Pulton  V.  The  Corporation  of  SI.  Awlrt 
d'Arton,  13  L.  C.  J.  21,  .S.  C.  iHtiH;  4^',)  d  ,e,y 

2.'!.  And  such  taxes  must  be  in  propi.ninii  [.,  j 
the  exact  amount  of  the  taxable  prupein.  |!, 


TEACIIERS-.SVe   SCHOOL-MAS- 
TERS. 


TELEORAMS— iV   PRlVII.KiiEI* 
COMMUNICATION.^. 


TELEGRAPH  COMPANIE,^ 

I.  LlAIUl.lTV  OF,    24. 
]        II.  StRVlCK    OF,  25. 
j        1  .  LlAUIl.lTY  OF. 

!  24.  Ill  an  action  against  the  Montrin!  Ttle.l 
'  graph  Company  for  not  transmitting  a  n.esi^aL'el 
I  wliibh  it  had  undertaken  to  se.id— 7/'//,  tiiatl 
I  the  company  was  liable.     Pacaudw  Th".  Mm\ 

real   Telegraph   Cvmpany,  i  H.  L.  (iol,  C.  C  I 

1871;  1071  C  C. 

II.  Service  of. 

25.  A  public  joint  stock  company  like  iiiei 
Montreal  Telegraph  Company  mav"  lie  lejailJ 
.-erved  at  its  business  office.    lb.,  iV  (d  C.  C. ''j 


TENDER— &e  PAYMENT 

I,  Under  Capias,  see  CAPIAS. 
II    Under  Promise  of  Sale,  fee  ACTIUNJ 
ON  Promise  of  Sale. 


TENDERS. 

I.    For     CoN.STRi'CTJON    of    CmiicHtj,  «■ 
EVIDENCE,  Parole. 


TERM— &e  VACATION. 

I.Procedi're  is, see  PROCEDURE, 

TESTATOR— &e  WILLS. 


I      TE-STIMONY— .%e  EVIDENCE, 
I  WITNESSES,  &c. 


TESTIMONY. 

the  payment  of  tlie  forliftli  of  th,. 
he  Pcliool  ftsseHsment,  Thf  Srh,,,: 
ers  fur  the  MiinicipalUijot' St.  .j,,,,^ 
Micfiht  V.  Ti-if/ffe  et  «/'.,  12  I,,  (j.  j 
870,  C.  S.  L.  C.  cap.  15,  sec.  77. 


:jy-law'  of  a  municipality,  tixliiit  tlip 

a  f-pecial  ta^f   to   lie  miM'.l    nm.i 

I  precJHf  riianiicr  tlie  ohje.'i  of  (i||^.|| 

/(  V.  The  C'orpurdlion  af  St.    imlff 

L.  C,  J.  21,  S.  C.  lt!G«;  l-KeC  ,,(,.' 

such  taxes  must  be  in  proiiorii.in  |,,  | 
imouiit  of  tlie  ta.xable  pru|,tTiv.  H, 


lERS-.SVe    SCHOOL-.M.\,<- 
TERH. 


,-RA^l^—See   PRlVII.EliEll 
L'0MMU.NICATIUN.S, 


EGRAPII  COiMPANlE.^^ 

JTV  OK,   24. 

CK  OP,  25. 

.ITV  OF. 

n  actiou  against  the  llontrci!  Tele-I 
pany  for  not  transniitiitij:  a  ii:essai;e| 
a<l  undertaken  to  seint— yVcA/,  ibail 
ly  was  liable,  PucatiJ  v.  Tlii^  Mml-t 
'aph   Company,  i  K.  L.  (id!,  C.  C.j 


ubiic  joint  stock  company  like  iliJ 
Felegraph  Company  mav"  lie  lepllJ 
6  business  office.    Jb.,  k  HI  C.  C"! 


NDER_,Sree  PAYMENT, 

t  Capias,  ««e  CAPIAS. 

ER  Promise  of  Sale,  fte  ACTION] 

E  OF  Sale. 


TENDERS. 

COKSTRI'CTJON    OF     Clll  Iu:i!tS,   tt| 

'E,  Parole. 


ERM— (Ste  VACATION. 
;in'RE  IN,  see  PROCEDURE, 

SSTATOPt— <S«t  WILLS. 


MONT— &e  EVIDENCE, 
WITxN'E-SES,  .\:c. 


TIMBEB. 
TEXTS. 


THIEF. 

I.  KiuHT  OF  Action  Aqainst,  see  AC'J'IO^ 

Khmit  ok.  "'" 


\k. 


THINGS  FOUND, 

I.  Piidi'ERTv  IV,  nee   PROPERTY. 

THINGS  LOST. 
I  i'lioi'ERTY  IN,  xee  PROPERTY. 

THINGS  STOLEN. 
I,  PiiopERTY  IN,  see  PROPERTY. 

THRESHING  MACHINE. 
1,  Propertv  in,  see  PROPERTY. 
THREATS. 
Effects  of,  «ee  BILLS  OF  EXCHANGE, 


TIDE. 


I    ,  Captains  may  Avail  Themselves  of  to 
Sail  into  Port,  sef  MARITIME  LAW,  Saii- 

'  :MJ  of   \  ESSELS. 


TIERS  DETENTEUR-^ee  HYPO- 
THEC. 

I.  fliio  IS,  see  LEGATEES,  States,  of. 
I  TIERS  SAISIE-^ec   ATTACHMEN  P 

BY  GaRNISIIME.NT  . 

TILLLNG— 5'fe  IMPROVEMENTS. 

TIMBER. 

I.  Dii.ivEKV  OF,  26,  27. 

II.  Deterioration  of  Land  by  Cutting  '■8 
ill.  .Mk^sphement  OF,  29.  '  "' 

IV.  RtFi-.-iE,  80. 

V.  StiziRi.;  OF,  see  ATTACHMENT, 


TIMBER  LICENSES.  126'^ 

riy  i(  of  stniir,!,,,,.  ;.    .    '^"■T^"*"  '0  It   the  same 

ensuin.t     (Uo,     •      ■■^■""'.P'»'"tirt-|Juri„g  the 

n.  Deterioration  of  Land  by  Cctting. 
,    28.  In  an  action  of  damairp  f  , .  ,..„i-  ■ 
;n,ury  ,0  property  by  c.minrwo^    h^ ''on- 
th    i  "Vf  tlT''"?  ''  '•;  "da'^age™  noT 


III,  Meascrement  of. 

vis?r.  t'ir^i^o'v'ir'pi^sirfo'^nt  ".•?"' 

.~re.nent  of  timberffilTttt  J??ect  Jbv'l" 
ovnProf,  r""'"  «P<'«'ally  directed  by"  e 
way      Coolel''f'l''r^''''1  "  '"  ^omeother 

IV.  Reftse. 

:iO.     Under-sized  timber  does  not  fall  withiw 
Kev.  ae  Leg.  74,  K.  B.  1814.  ^  '  ^ 


I.Dei 


IVERY  OF. 


2tl,  Inan  action  again.st   (he  transferees  of  a 

fe  fia^'is^tiSt^r-sii:^ 

I'tavesplace.!  upon  their  wharf  so  that  they  lUd 


TJMBER  LICENSES. 
I.  Ikterp!?!  .  .   joxoF,  31,32. 

H.      VaLH  ITY  OF,  33. 

I.  Interpretation  op. 

31.  In  an  action  in  revendication  of  a  quar- 
tity  of  pine  timber- //eW,  that  bv  the  words  of  a 
license  for  ■  timber  linnt,  "lots  occunied  hu 
squatters  fo;  i.ree  .vears  excepted,"  are  intendej 
township  lo  ,  as  ,-tated  in  the  returns  of  tie 
surveys  ol  townships,  and  not  mer.lv  to=epr 


|f*% 


ifc 


I 
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TITHES. 


tions  of  lots  itnprovpd  bv  such  f^miatterf      Hall 
Ji  Thompson,^  L.  C.  R.'4(;i;,  Q.  B.  1M53 

;i2,  Tlie  plaitititi  obtiiiiieii  a  license  lo  cut 
tiiiiliiT  iifKjn  a  IcxiRtioii  ik'NcrilnMl  on  tlie  Imek 
of  the  liccnne  as  (bllows  :  "  To  coiiuiieiicp  at  llie 
"  month  of  Ort'en'fi  Crwk  on  the  Uliiek  Itiver 
"anil  extend  down  x\x  njiles  on  tlio  cource 
"  lil  ^  west  and  back  four  miles  on  the  course 
■"  north,  6!)  °  west."  The  question  having  arisen 
as  t«  whether  certain  timber  seized  had  beesi 
cut  on  this  location — //e/i/,  contirming  the  jndj;- 
nient  ol  the  court  l)elo\v,  that  the  word-'  "  down 
on  the  course,"  on  the  license  meant  "down  the 
Hhick  River  on  the  course,''  and  tliat  the  word 
■"  buck  "  meant  back  trom  the  Biat  k  River. 
Biisiin  k  Shttt,  2  L.  C.  li.  J.  81,  Q,  B.  \tiM. 


II.   V 


AI.IDITY    OF. 


.tion 
timbi 
lindr 
"  sur 
Jnlv 
8lh"; 
due 

fiUCil 

4(;(i, 


.  In  an  appeal  from  a  judgmeni  in  an  ac- 

in    revendicution    of   a    (|Uiiniity    of  pine 

er — ffehl,  that  a  license  {cv  a  tmuier  limit, 

V  tin  sijjnature  of  an  oHi(  t  ■  ^  .  Htjg  himself 

■veyor  of  crown  limber  lie  isi>s,"dated  10th 

,  1851,  was  inoperative,  ina-iirch  as  np  to 

\ni,'u.st,  1851,  the  collectcr  oi'  <;tuwn  timber 

was    I  lie  otily    otlicer  authorized  to  issue 

licenses.     Hall  v.   'Ihonip.tnii, '^  L.  C.  H- 

S.  C.  1853. 


TIME. 


1    Computation  of,  see  PROCEDURE,  DK- 
a.AY. 


TIRAGE  AU  SORT  See  LOTTKRIES. 
TITHES. 


I.  AliUKARS    OF,   .34, 

II.  Division  ok,  'M>. 

III.  How  Rkcovkkki),  3(1. 

IV'.    LlAlllI.ITY  FOR,  37,  38. 

V.    NoTltK  CoNCtRNIXfi,  :{9-41. 

\'!-    I'UKSCRIl'TION    OF,  42,  43. 
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I.  .ViuiKARs  OF,  see  Phescuiptiox  of. 

34.  In  an  action  for  tithes— //(■/'/,  that  in 
'■Ciin.idii  tithes  do  not  run  to  arrears,  and  that 
.such  action  wi;  -  subject  to  a  nrescription  of  one 
jeai-,  and  that  a  party  pleading  such  prescrip- 
tion IS  not  bound  to  tender  !.is  oatl!  that  he 
lias  paid.  T/iiheri/e  v.  Vllbnti,  3  L.  C  R.  I'Jii, 
S.  C.  l.s52;221'J  C'.  C. 

II.  DiVI.SION    OF. 

'i').  Ill  an  action  for  the  recovery  of  certain 
tithes,  by  the  donee  of  the  heirs  of  a  cure  de- 
cea-ed,  against  the  siuM.'ti'ilinir  <'iive,  as  having 
been  \vi-oi|i't'ully  apfiropriiiled — //'■/'/,  Ihiil  lithe- 
mii-l  be  divided  })r<i  ratu  iuiiong  succeeding 
cures,  accirding  to  the  lime  they  1  ve  served. 
Jilinli-unlf  V.  Arckainhmdi,  A  L.  C.  10,  S.  C. 
•J8J'J. 
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III.  How  Rkcovebed. 

36.  TUliP'  ore  nic.v  "-ed  from  the  fea.tofSi, 
Miel  :  "i  m  nie  "ear,  to  the  same  fea«t  in  tlip 
!i    .'  year,     i  ei  aro  due  ai:d   payalile  at  Eu<ier 

it  ench  year.    lb. 

IV.  Liability  for. 

37.  In  an  action  by  the  cure  of  a  p.iri«l,  i,i 
procure  tithes,  the  defendant  pleaded  tliat'sniin. 
two  or  three  years  previott«lv  ^l^  I  ■•  '  nolititl 
the  plaintirt'tliat  he  had  '  ci  ...  i'toth' 
Roman  Catholic  faith  -y^s^i,  that  siioli  noiiij. 
cation  was  sutticient,  and  he  was  dlschariie,! 
fioin  such  liabilitv.  Onivel  v  Bninmn'''  ; 
L.C.J.  27,  C.  C."l8r.9. 

38.  And  held,  also,  that  such  iiolilioatidn 
need  not  be  notarial  tbrm,  but  mi^lu  |^ 
proved  in  any  other  manner.     lb. 

v.  NoriPE  Concerning. 

39.  But  in  an  action  for  tithes— /A»//,  |),j. 
verbal  notice  given  to  a  priest  that  a  persgn 
hail  ceased  to  lie  a  Itunan  Catholic  is  nut  m^- 
ceptible  of  being  proved  by  parol  eviilchcf  I 
Proidx  V.  Dnpuis,  10  L.  C.  J.  114  Jc  10  L.  C  R 
172,  S.  C.  1865;  1233  C.  C. 

40.  But  a  written  plea  tile;  in  court,  m  answer  1 
to  a  demand  for  till;  -,  to  ilie  ett'ect  lliai  \\w\A 
fendant  had  ceased  to  belong  to  th"  RMinanf 
Catholic  church  and  to  profess  the  Roman  I 
Catholic  religion,  is  a.siifPcient  iiciliccin  wrilinjj 
of  the  fact  to'e.xempt  him  from  the  payment  of) 
all  tithes  claimed  to  have  accriie'l  afier  thetilioj 
of  the  said  [ilea.     lb. 

41.  A  Roman    Catholic  who  reiioniii'es  lin 
religion  is  not  bound  to  give  notice  in  his  ciir^ 
bv  a  notarial  ncle,  ni"'even  by  writiiigiinilerpri-L 
vate  seal,  in  order  to  tie  e.xenipt  frmn  tjie  pav-I 
mcnt  of  tithes,     Holy  v-  Biuiwlle,  U'l  I  .  C,  j,| 
101,  S.  C.  1872- 

\  i     PbESCB'    TION  OF. 

42.  An  action  for  arrears  of  tillie.s  is  rutl 
subject  to  the  prescription  of  one  vc  ir.  B'nii'i 
c/ie't  V.  M.tr"n.  3  Rev.  de  Leg.  73,'  K.  B.  h:i;t;( 
k,  Br  cf  V  Desjiinlins,  3  I.  C.  l<  Sl.S. ( 
1849,  &  P<fij\.  Bergeron,  2  R.  L.  5;i2,  C.C| 
1867  ;  2219  C.  C 

43  But,  in  a  later  c&^e—Ifrlil  ibat  tliMMverej 
prescribed  bv  one  vear.  Th  •  /«■  v.  I'lft..  ,  3| 
L.  C.  R.  19i;;  S,  C."18,V!. 

VII.   Right  to. 

44.  In  Lower  Ciii  .  tii;  an  onlyU'OolJ 
lected  from  those  wlm  iirofess  lie-  R  niiiiii  Cailio-I 
lie  religion.  Froiilx  v.  Dtipvis,  In  \.  C  .).115,| 
S.  C.  iHGti. 

4').  Hut  a  Roman  Catholic  is  imt  ImiumI  i„pa,vj 
tithes  for  land  held  in  free  and  coiiiiiiini  r'nn^ 
ill  the  townshijj.     liefonr  v.  Seiu'cil.  4  ].,  C 
til,  C.  C.  18,-)4. 

4(1.  But  hell,  in  a  later  case,  that  tithf-  are iliilj 
a.s  well  on  land  ht  id  in  free  and  cunmr'n-. 
as  in  any  other  part  of  thecouniry.  A''i'/  v.  Bat 
iieron  2 'R.  L.  .'^32,  C.  C.  18(>7. 

47.  Tithes  are  due  also  on  newly  clearedlaiiJ| 
as  well  as  on  old  land.     lb. 
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48.  nan  action  by  a  n,r^  missh,nnaire,ix,r 
poiritpl during  the  will  of  the  hi.hop,  aguns  '^ 
i.r.|imm.r     or    t,tl,e.s-//e/,/,    oonliniu^ig    . he 


Ti?AJJEU. 


Vim- 


,    ,         ...CI..,    uunnnniiii;    t  ii 

icgtkMH.io/  lt,7U    (vbieh  ve.ts  the  tithe.s  of 
y,,(«:>b  m  th.cnre  holdins;  the  cure  in  wTtx 


\'>.  Jhhl.nlH,.,  thutapiovision  in  tlu.,4,,,K.int- 
„,H,  ul  the  cure,  re,-.;iving  a  oortion  of  th  ■  titi.e- 
fcrtlicise  ol  the    binhop,  Ai  „„,  ,,r,.v,.,it  t   e 

50.  //(/'/,  ai.so,  IJiat  where  the  tithes  to  Ik.  t.ni.l  ' 

.„,o,n,t,.dy,o,500f,.an>vsparislu.nc.H':   Sj 

.v„me  the  right   ot  the  Queen  to   deniund    I u' 
hiirplu- received,  or  plead    prescnpi.on   by  tie 

nre  of  ti  he>  of  a  greater  y.-arly  value.     lb. 
I   .1,  And /«■/</,  al.o.    Ihat  iitlies    are    payable 

S    I'l        ■"""  ""''  '''^'^■-  ^"^  ^"llivation  o.' of ' 

j:'.  Tlie  right  of  a  cure  totithes  i.«  not  liuiite,)  I 
|to  ;iii  fni.io-.  but   m  recoverable  o,.   all  ^  In 

,,l,j«;t  to  tit  les  grown   in  the  puri.sh.      /,',%  J 
|%f«'«,  2  R.  L.  5;f2,  C.C.  isol  ■'     • 

.5:i.  In  an  action  by  aprie.st  aguin.sthis  parish- 
l«„erf  it.lbe.s  1.1  which  the  defendant  set  u  , 
Itiiai.a.  he  m,  ed  ron,  a  Protos.ant,  ,|,at  he  wa'. 
h,lU,'-JIM  that  tithes  wa.  a  pergonal  d..|,t, 
Id  that,  av  far  as  l{onian  Catholics  were  con- 
jKnicI,  .v,.ry  I,,-  vest  was  subject  to  tr'.es,  and 
iMiiitlK.c!-..  ,„<,uestion  the  .iefenu.- -u'wa,' 
IliaUfto  the  ijayiiienlof  tiihf,^,  or  the  \  '  •.  f 
like  hill  vi.si  reiined,  after  deduction  oftlie  .  ... 
|fl!ur<jnt.     lirU,clky.    /.«,w»,  u  R.  L.  ^g" 

U  Inaction  for  tithes  against  a  proprietor- 
ton,:.,  the  right  to  tithes  did    Z  iCfctuie 
■fr^riv  ,t.elf,ai,d  was  payable  by  him  only  w  lo 

■r.:,,m..l  tlieharvcM.  :u,d  that  a  Roman  Cathoc 
■ppnetur  „l  a  property  leased  either  to  a  Pro- 
jiKMtoruCiit  lolic,  was  nut  bound  to  pay  titl  e« 
fctiH.  cure  of  the  pari.^h  tor  the  grain  an  s  ed 
h  lii>  proprty    by  his    farmer,     aaudii. 


!       xvjl,  '^/'i;"^-^-'.  ''"■-•KI.TVIXLVMS 

vv   J"! '■■"■''•■''■'•' ''t;vvy.  •^"''''■. 

i.w,  lu/i'irrr"'"'''''''  ^'"'-  ■"'  ^KKiNiuu- 

\  Vii  \"  -"i^^''^  "n.Ks,  .,,  .SHRVITL'DHS 

'^'nn^  I)KBATl]7j)[,sE__^V,riiJ.' 
I>IT..i!.S_UnmTsoF.  ^" 

,   ,,  TOLL  Iil;lDGK,S 

Jli.l   i.v  Civil   t'A.sKs. 
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I.ITV   OF. 


TITLE. 

I  .\rrio.v  KX  Po.ssKssio.\  i.e,  .v,,-  .\CTI(n- 
1  1  Is-  L.xiiii.iTioN-  OF,  .ce  ACTIUN  E.v  Exiji- 

Hl.  I.v  'jTo.iNT.iox  uF,,v,.,.  ACTIO V. 

|!\.U.VFU;aKI.    ..V    ChKTIFl..VTt:oK    Ciiowv 

Lmi-.\(ik.m,  v,  ()l>|>,, SIT/ON  ' 

If  TITLK "■"'"""'  "''"'■  '''^^''liiMATIOX 

111  '     ''■"■■V^'''^     "*'     TO     TWO      I'KK.-O.VS,     .vt,. 

I.1I.K  ri  tum  I'i:k.so.vs.  '    ^ 

VII,  IiKui.si.F,  .see  1j1-;EI).S. 
ni:MWsioN    NOT    E.nya.NT   to,... 

|1X,  riit.Miiinio.v  OF,  4w  PRESCRIPTIOV 

l.\.  PlIt.-fMI'li     V       OF,       S(T        I'()><Sl/<<rMV-' 

prMl'TIU.V,  ,tc.  l'J*>!5L.-5M(JX, 

1  XL  I'invn  V  m;  ,,,  REfilSTRATJO  vr 

|.\ll.  luuiirrriux  of,  ,re  ACTIUX  i^.n^Ror- 

X!!!,!'..,KvF,^cc  EVIDENCE. 
I  X\ .  To  L.UMJ  SoLu  Hv  Municipal  Corpora- 


I -o,v::?r^f;s''^i::S:'r'i '"'■''■'- 

^  amon;,tingto;til:.'0  in  wh,M  7i  i  '.  P'"'"ps 
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«'ble  to  thepro,,  ieto.  M  rl  1  ■-'  '"■'''''  ''''■^P'^"- 
'■aft.s  were  .  oo  ie  d    T|"    '^'^  "''"''^'-^  "'b'-re  .iiich 


TRADE  H. 


r.  Who  is. 


i.4VlS^i';:Ti;o'::,fb',".rr,r,'»''''°' 

V .  Lacom/n;  1  R.  L.  385,  C-C.  1 872  ■'"■'""• 
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•1*  1 


TRADES  UNION, 

I.  Powers  or. 

57.  The  plaintiffs,  iiienilitTH  or  ail  iiiii»o<;ifttioii 
of  master  luasoiiH,  t"  ^*''Ot)i  aluo  Iho  (ii'li'inlaiit 
liclonii^oil,  having  purclia.Meil  a  quantity  ot'stoiiH, 
contrary  to  a  rcHointion  piUMcil  by  tlie  miiil 
HDCiptv.'in  concert  willi  thea>iHociatioii  ofiiiiarry- 
iiieii  Kiiil  carters,  tlie  rtaid  two  associations  hy 
j  int  ri'soliition  conilenineil  tlie  plaiiitiffn  to  a 
fine,  ami  tbrbuile  its  meinliera  to  work  lor  the 
plaintitl's  or  to  furnish  them  Htoiie,  thereiiv  caus- 
ing them  great  liiiniage— //»*/'/,  that  altlioiigh, 
ill  general,  a  man  has  tlierigiit  towork  for  whom 
he  will,  and  although  a  nunilier  of  men  may  bind 
themselves  not  to  work  for  a  particular  (lerson 
or  particular  class  of  persons,  or  for  a  certain 
price,  it  is  not  permitteil  to  any  aHsnciation  to 
trouble  anv  one  in  their  affairs,  and  it  isexpress- 
Iv  f  ,rliiddi-n  to  threaten  them  with  tine  or  other 
punishment  for  refusing  to  comply  with  the 
orders  of  such  association,*  J'erniiiN  e.t  al.  v. 
Berlmnd  et  al.,  1  Q.  L.  H.  ,340  &  5  B.  L.  152, 
S.C.I  f^73. 

5><.  And  held,  alsc.  that  ii  combination  ol 
persons,  directed  against  a  man  for  the  piiritose 
of  obtaining  nionev  from  him,  in  tlie  sliafie  of  a 
tine  or  (illierwi8e,wliic<i  he  is  nol  bound  by  law  to 
pay,  oriii  order  to  induce  his  v\orkinen  to  leaie 
liiiii,  or  prevent  merchants  iVom  transacting 
liiisiness  with  him,  is  illegal,  and  if  he  sutler 
I'amuge  thereby  he  has  aright  to  lie  indemnilied 
t'lerefor.    lb. 

59.  And  that  the  defendants  forming  part  of 
^ucli  society  or  combination  were  responsible  to 
the  plaintiti'  indamages, and  that,  notwithstand- 
ing tlie  plaintiffs  thetu.selves  belonged  to  the 
same  society.    lb. 

t)0.  And  held,  tha  a  letter  addressed  to  the 
master  masons  or  stone  cutters,  warning  them 
against  working  for  the  nlaintitt's,  is  a  violation 
of  tlie  principle  above  laid  down,  and  a  sub- 
sequent resolution,  annulling  the  resolution 
Above  referred  to,  as  being  beyond  their  powers, 
was  not  a  sufficient  reparation  of  the  injury  done 
to  the  plaintiffs.     lb. 

TRADITION— Se«  DELIVERY 


TRANSACTION— ^SV  PROCEDURE. 


TRANSFER. 

I.  ACCEPTANX'E  OF,  <ll-r)4. 

II.  Actios  by  Trax.sferkk,  05,  GO. 
in.  By  Insolvent,  67. 

IV.  By  Sheriff,  68. 

v.  Co.sTs  IN  Action  bv  Trax.sfi;iii:k,  69. 

VI.  Dklivery,  70. 

•Every  person  who  threaten''  nv  inliinidatesaiiy  per- 
son in  such  a  manner  aK  woulil  Jintify  ii  jii,stii:e  of  the 
peace,  on  complaint  ma<le  to  him,  lo  tnnil  over  the  per- 
son 80  threatening  or  intiinidatiiii;  to  keep  the  peace,  or 
mole«t«  or  obstructs  any  pereon  wilh  a  viewUi  overrule 
such  person  ;  beln-  i  master,  toilismiHS  or  cease  ti.  em- 
ploy ttny  workmn.!' .  •■  to  p>".y  any  Hue  or  penal'.v  imposed 
by  any  temporary  or  permanent  association  or  combina- 
tion, etc.,  shall  be  guilty  of  an  olTeiice  against  this  Act, 
and  shall  be  liable  to  imiirisonraent  with  or  without 
hard  labor  for  a  term  not  exceeding  3  mouths.  C.  35 
Vic.  cap.  31,  sec.  1. 


VII.  Ekfkct  ok,  71-77. 
VIM.  FRAfuri.KNT,  7S-M. 

IX.  In  Trpst,  Hti. 

X.  LiABiLiTroK  Transfkrkk,  86,87. 

XI.  LlABIMTV    OF   TuANsFliltOR,  HH. 

Xir.  Notice  OF,  H'J-l 03. 

XIII  Obtainkd  by  Frahd,  101, 

XIV  k)f. 
Aliinentiiri/  Buijueitt,  105,  106. 
Raike  lierei/it,  107. 
/hink  Stork,  lOH. 
liilt.i  and  Snlex,  109. 
Hillx  lit'  Lndinij,  110. 
('ommi.inioiier'n  /'tc.v.  111. 
Diiwri/,  112. 
llypothex,  11.1-116. 
Insiiiiince  Pnliri/,  117-119. 
Jiidifmenis,  120. 
Lease,  121,  122. 
Lel/ern  Patent  to  Lands,  1211. 
License,  124. 
Mf.rrhiiitdise,  125. 
ren.iii.ns,  126,  127. 
Prnperl)/  in  Imnn.iriifdi'.i,  12S-1:!2, 
Bij/hls  of  Sni:ce.s.\ii,ii,  133. 
['stijinrt,  134. 
Vessels,  1,35. 

XV.    HaNKINU  of  TRANspfcHPES,  I  .ill 

XVI    Kkjiits  OF  Tkansferke,  l.iVlii 
XVII.  Wahrastv  in,  145-148. 

I.   AfCEPTANCE  OF. 

61.  Whore  to  an  aetioii  for  (he  price  of  sale  cfl 
an  immoveable  the  defendants  sel  up  aiK'iicifnnf 
in  the  contents  iM'  the  purchase,  and  the  plani.l 
titt  replied  that  he  was  the  tniiistVree  oiilv  ufl 
the  claim,  and  that  defendani  had  .■irreptcl 
transli?r— i^c/i/,  that  the  deli'iidanl  was  i,oi| 
thereby  deprived  uf  his  right  lo  iileai  iIr.  cvl 
ception  quanto  minoris.  Mn.isun  ,1  nl  t 
Corbeille,  2  L.  C.J.  140,  S.C.  ISoH;  l.iOl  ('c. ' 

62.  Where  the  respondents,  by  iittiicliiiieiiiiiii 
garnishment,  seized  an  account  in  the  iiaii4sof 
the   sheritt'  belonging  to    their  debior,  .iii,|  tlid 
appellants  intervened,  declaring  (hai  partoitliel 
account  had    been    ceded    to    lilin    liylhswaij 
debtor,  ill  satistaction  of  an  account  aeknoffltilgJ 
ed  by  the  latter    to    lie    owing    bv  him  to  ilif 
appellants;  and  the  respondents    eonic^teil  ilij 
intervention  on  the  ground  that  the  tran-ifer  li* 
never  been  legally    perfected,   as  ii   was  oiiM 
accepted  for  the  appellanfs  b}'   the  noturyaiiJ 
not  by  herself,  as  should  have  been  iluiu'— i/f/J 
reversing  the  judgment  of  the  court  licluw. ilJ 
the  acceptance  by  the  notary  in  the  naineoi'tlil 
transferee  was  valid   and   legal,  iiiasniiicli  asi| 
had  been  ratified  by   the  notice  of   tin'  iruwr 
given  by  the  transferee  subsequent  to  the  accerf 
tance.  PerrauU  etvir.  &,  The  (htturin  Hmik, 
L.  C.  R.  1  &7  L.  C.,J.3l3,  Q.li.  isii.i. 

63.  Where  a  judgment  debtor,  jirior  lu  tlJ 
issue  of  a  writ  of  attachment  in  gariiir-limenl 
had  transferred  a  claim  he  had  against  ihegaf 
nishee  to  a  third  party,  and  the  laii'i' lia.i« 
cepted  the  transfer,  by  the  agency  of  "■'  iioWil 
not  being  present  him.self  at  the  tin 
was  passed,  and  the  plaintiff  contesifiiliefiJ 
'  claration  of  tlie  garnishee  on  the  groiiiiaiiil 
the  transfer  was  null,  and  the  garnisliee  sil 
owed  to  the  defendant — Held,  that  the  uccea 
ance  by  the  notary  was  good  and  valid,  anJi 
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CT  OK,  71-77. 

L'Dn.lSNT,  78-81. 

rsT,  8fl. 

[TV  oc  Transkkrkk,  8(5,  87. 

,ITV   Oh"   TkaNsKKUOB,  88. 

IK  or,  89-103. 

utiHD  BY  Fraud,  104, 

in/  Bmfumil,  105,  lOti. 

Wfipt,  107. 

'„rkAi)H. 

d  SuhH,  109. 

Ladinij,  1 10. 

liiiuifr^H  Ftx.t,  HI, 

112. 

'«,  ll:)-llti. 

':e  I'nlin/,  117-119. 

(/.v,  120.' 

21,  122. 

Paleiil  lit  Liiiidn,  12;i. 

124. 

iiZ/.v*',  12,'). 

V,  12rt,  127. 

y  /»  Imiiinrpiihli'ii,  12H-1:12. 

if'  Siicce-ssidii,  133. 

•M.M, 

135. 

irXU  OK  TBANiKtRI-KS,  1  .'fll 

HT.s  OF  'I'kas.sfkrkk,   1.17  I  II. 
IIIRANTV   IM,  b^l-ila. 

4NCE  OK. 

^  to  an  RPtioii  fortlip  pi'ico  nf  iiilc  o(| 

Its  of  the  fiiiroliape,  itrnl  the  plaij.l 
hat  liP  wrt,^  tlie  traiisfoi't'f  oulv  ofl 
tid  tiiat  (leferKJaiit  had  (ii'i!epie.li!|J 
ild,  that  tlie  delt'iiilaiil  was  iiotl 
rived  uf  his  riglil  to  plead  t lie  e.(.| 
into  minori.s.  Mii.ssini  >i  ,iL 
L.  C.J.  140,  S.(;.  ISiiH;  hifll  CC,  , 
Bthe  respotideiitH,  hy  attacdiiiicniiJ 
t,  seized  an  account  in  the  liaiiiisof 

belonging  to    their  (kd.tur,  ami  (J 
itervened,  declaring  that  part  oiiy 
I    been    ceiled    to   liim   hv  \hm4 
.tistaction  of  an  accoiintackmnvlnlj 
itter    to    Ije    owinj;    hy   him  to  il™ 

and  the  re.^pondenl-i  cmitwtoii  tli^ 
I  on  tiie  ground  that  the  tran^ffrli 
legally  perfected,  a.<  ii  was  on!) 
•the  appellatits  by  the  ii,,tary aii'J 
elf,  as  .should  have  been  doiif— 'i/rfi 
e  judgnient  of  the  court  heluw.tliaL 
nee  by  the  notary  in  the  naineoftlil 
ra- valid  and  legal,  nianniuch  asil 
titieii  by  the  notice  nf  ihc  ir;iiifra 
e  transferee  HulMeqiii'nt  to  the  accea 

anllntvir.  <k  77/c  Ihilnrin  lliiiik, 
S£7  L.  C.  J.313,  Q.l{.  j.sd.i. 
•e  a  judg'uent  debtor,  prior  lo  tlJ 
ivritof  attachment  in  garnisljiueDl 
rred  a  claim  he  had  ai.'ain«t  ilif^af 

third  party,  and  tlie  lath  r  liaJi 
;ransfer,  by  tiie  agency  of 
re-ent  himself  at  the  tir 
,  ami  the  plaintiti' conte.'iii-'i  ineili 
■  tlie  garnishee  on  the  ground  ilij 
:  vv-as  null,  and  the  gariiiske  Jtl 
!  defendant— //eW,  that  the  accfa 
J  notary  wa.s  gooil  and  valid,  anJtl 
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o)nte.t«tio,i  WM  di-,miMed.     C'eha^,,,  y,   r,l 
i,t.  A  debtor  who  Um  accepted  ratification  of 

•1.  Action  bv  Tban.s«rk(;. 


THANSFKR. 


M.  In  an  action  by  the  transferee  of  an  amount 
i,e»  .minicnahty.  by  the  defcdan.,  on  a 
I  ,„a,le  throngi,  |.,«  Ian.)   the  act,.,,    van  ma  „- 
-uneil.     t:ill.s„n  v.  Dunn,  I  L.  (J.  i{.  Sio,  jj    c, 

ilii.  The  transferee  has  a  right  of  8„i„^  i„  the 
.«„.e  of  hm  transferor  (or  the  recovery  „"      . 

111.    llv  I.VHOLVEVT. 

iH.  The  (irni  of  S.  &  VV.  U   ;„  i  „,„„„ ,,       , 
i.mi?  indehtpd  fr.  1    w     ""'"  i^o*»^«r  Canada 
|..,D){  iniiebteu  to  J.  W.,  transferred  seventv- 
nve  i,r..n,i,s«ory  notes  to  a  factor  on  his  account 
I    .  tW  tune  of  the  trannfer  S.  &  W.  H  fve'e   , 
''' '"f  "■^■;   A  mimearrH  httv,ngsulHe.Iuen(   • 
..lied  hy  other  o(  the  creditors  of  .S   A:  W    H  • 
,e, seventv.fi ve  notes  in  the  hands  ot  the  i\icU,r 
,u.re  a  tacl.ed-//«/,i,by  the  judicial  c„  .„   ue 

..a'lit  on  ot  the  sat,,  unit  was  valid  bv  e 
,  K-ench  law  in  force  .n  Lower  Canada.  nuUZ 
Unk  M/espi,  ,t  al.,  3  IJev.  de  Li-g.  427  p     ' 

|H^■032«..e,.C.C^&Ias.A'ctl;V5^seV. 

IV.  Bv  Shkrikf. 

tf././,-liatthetrn„sferrieVh     Sftll^rm 
iinJer  tlieir  ciistomary   sicnature    in,i        .V 

lorm  n^ed   in   England   was  a  Ir.).   '"    '"" 

V.  Costs  i.v  Aotio.v  Bv  Tkansferee. 

,    fi!).  Where   the   transferee  nPtLn   i    i 
certain  co,mtit,..e,i  r^.ts  broult  ^f.,^'*'"""''.  '''' 
lie  debtor  without  notice  S  ra„    ;.?  '*'>')";;* 

J  that  no  costs  would  be  allowed   \mT,\r '''''''' 

i«.ierha„d,    he,wou,/K£ 
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^  n  Kkkf.ct  of. 


Jiie.andpaiil  it  into  court 
MLf.  K.  411,S.  C 

CVI.  Delivekv. 


olaim  of  |,I„  own  LanHt  t  !'"*?  ."•'""""^,.1  a 

a-  the  curator  cannot  .,.- .•     '•'?"''"•  '"a«'i"uch 

,  I.H  .rnn.s,Vree.'*7C>  '"''■''r'-"''  l.'^r*"'^'  »'/ 

fLe  part',,.,.  t„  ^    «  rrcT^X^h'^''  '>'''''''''''■'• '^'' 
f'H'ed  to  the  d..te  ,Ct    7'°^/"*'    '"'""  Tans- 

'an-  ugreen.ent,  whicT  o  ,  ;7t?l  T''''''""'"- 
jvith  the  contract  it.self  ,)  ■ ''V'"  """'^rre,! 
i""l  .HM,ot,ce,  the  acbnij*  ,"■'"'■'  '' '"'"ia.il 
ground  that,s,c     ,,M',?r     '^'^''''  -  '  "N  the 

HMreenientwas.:;,'      X";Mr^''l''''r''''^''''''-^ 

-S4  ^«r:  tCSl^^^of  a  railway 
""'^"""  impanl  on  his  sUr„  '/i  ,^*'''''''<'''  "'^ 
"ith'^tandoig  pr.K  f  I  at  s^,.l  /^'''''  ,"'»'  "O'" 
tran.-feirni   befontlLr,  '■"'""■'*"  ''"''   'wen 

'lebt  wiih  .lecruHd   »>, )  V     ''"^'"'-Over,  if  the 

stoo.1  in  th":ie :  ;j^^J;;^^v  "*'  "'.'"'r  """*'"*■•' 

'I'-'ip'ihuion  that  h  "nia  ntirtv'o?^^  "'"'  "'"' 
liim  Hhonld  revive  shou^  thn  ^^  ■"""■'  "'^a'"-^' 
fail  to  he  n,etwheS    ''^u?''''"r'.^^''^f^-fred 

^'!  pay.nen^  plaituirt-sblii''';' ^''''- •?«'■'*'' I' 
Kinal  claim,  ami  t he  ,l3l  ,'*'■">"  o"  theori- 
plaintitf«  hid  alter  Vr,'"".''''*^*<  '''at  the 

allegation,  tha  the^^fe^f!';^'  '^°  F'Wf  of  such 
a'e.l  from  the  opera  on  o"^!,!  "■^',"''''^^'>'  "^er- 
and  the  plairititf^'^tirnVt'S'^'*'^  'Y'' 

""  J'Sa^«Si:^.^.bVthe   Crown 


^^Mvhe^Mhe  deb^o  had  te^^^^T',?'  '"  '"-N -"'  "^^nt  a,Krantit?o'fr^'  ^'-  '!'^  ^rown 
J»e,an,l  paid  it  into  court  /'«  5  v/,l"' """";!"  ""'  P'a"'tiffhad^  ran  &rred^.'?'  '""l'"  ^^'''°'' 
«!-.  (.'.  K.  411,  S.  C.  •  ^*""'^*«//c.   and  received  no  dL?hI/rl  ""  'i'"'  ""-ji'tors,  but 


«..d-received;;;d|-,^-^.^-ct^itors.but 
action  bv  the  niaintitf  nVo"  ^f'^—fi-'M,  in  an 
agent  for  the  va  ue  of  ,hf    •'   '"^  !"'  "'''  'and 

danmges,ete:\hatfurtra;J::!'dH"''M^'- 
Pnve  the  plaintirfof  his  ri.rlu,  I,  1,^  '  ""^  ^'^■ 
nnd  that,  where  the  «p  »,;/  },       Property, 

'"•   ''a<i  k  riXt  of'^[fon   t'"*'^   ^^"^  -  '"'''^"' 
1 1«^  'iefendant  to  hi„,,  tlie  onlt  nrl^T.lL"^?"    !;:''r,';.'"'!.l°''""  '»"o'''er  c^n^pj^^^^^^^ 


!« the  delen.lant,  and  a  fo  ir  (f  LV '   '  ''*'''"gi"g 


1  on  t!. 


Mliere  it 


afi  I  aoti 


oivn  name,  and  madt' 


lie  suretv 

0  Tou ; 


1^  no  mention  ,of  h 


that    the  defendant  and   h..   )..„,„„,. 

tl  "P., ^',  '''"''overlooking  the^jlaceL'.i.'lJ''  '^-'^fj^^  a  third  party-//;  ; 

wa^  piled,  and  the  defendaTit     a  d   k'  I  oth  ,•     '  ""'•'''  ''"^  ""^^  constitu  e  a  trainfe 
^   pointing  to  the  timber,  "  I  give       |  £   '  "  '?""-'  ''^  ^"'''«''  *"«''  perso 
lliat  was  held  to  be  no  delivery    an  J  '  *"'■*"  "■ "  '""-"  °"  "-' 


debt 


:I3 


that 


yen  if  it  were  so,  th 


was 


was  no  notice  of  .uch;ra;;;,Sv:d 


r  to  the 
presi- 


•B.i,   seeing  there 
'  upon  the 


liil  '   r  tr,  •? 


U         f 


•I     ! 


mi 
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debtor,  a  ililigeiiw  uhccI  to  cniU-ct  tlie  ilelit, 
a  HiUiseiiiitiit  traii.-fei'ec  who  liail  liuiij^lii  m 
igiiOiiiiuc  of  llif  IraiisiiclioM,  ami  lia.l  ivceivpil 
jiayinerit  of  the  ai-oount,  euiiKi  not  lif  lieM  iialile 
or  tiie  aTiiuunt  of  tlif  ilobt.  T'lr  Ci/i/  Hank  X 
imie  el-  al.,  17  L.C.J.  Ill,  S.C,  cV'  17  L.C.J. 
33;-),  Q  H.  lH7.i. 

77.  Wlii-ro  ihf  oreilitcir  traii-fcrs  his  claim,  the 
aclioii  ill  re.sfis.-'iori  lollows  the  fiuiin,  iiiiles.s 
olhcrwlse  re.scrvfil  tiv  ihe  cre'litoi-'^.  licniid  v. 
Biti-rctlf  (I  ii.f.  \  L((iiiijti  t  ife  .Salfiis,  j  K  1^.  70:), 
S.C.  1«74;  1074  C.C. 

VIII.  FitAiii'i.txr. 

78.  Ill  order  t  J  set  a«iile  a  ,leeil  of  trarisftr  on 
the  ground  ol  fraud, the  iiisolveiic)'  of  the  us-ign- 
or    iiiiist    lie  allesied  aiid  proved.     Bmiicr    v. 

Vacln.ii  ft  al.  klumrliei;  ^  L.C.H.  2^(i,  C.C. 
1«JS  ;  1034  ct  !<t:(i  C.C,  h\<.  Act  lb75,  sees.  l.'W 
et  scij. 

79.  Where  act  ion  was  hroiisrht  on  a  transfer 
of  an  iintiiuslied  coniract — IIi/l,  reversing  the 
jiulgnient  ol  the  court  lielow,  that  the  transler 
would  not  be  presuiiifd  fraudulent  because  of 
the  transfer  of  the  money  iliie  on  the  part  of  the 
contract  Ibnnd  al  the  lime  of  tiie  transfer;  but 
illiie  amount  tran-^ferred  exeeeilcd  the  value  of 
the  work  remaining  to  be  done,  the  creditors  of 
the  cran-'fercould  com|iel  the  liansleree  to  refund 
the  surplus.     litilliKiiul  k  Drukt,  12    L.C.R.  ; 

432.  tj.H.  is(;2.        '  ; 

SO,  Where  the  defendaiils  purchased  a- 
fiuantity  of  Hour  for  cash,  to  be  pai^l  immediately 
after  delivery,  and  then  obtained  advances  uu  the 
flour  and  pii'dgcd  the  same  for  such  advances, 
ami  wholly  fallen  to  pay  the  vendors,  the  trans- 
fer was  found  to  lie  a  fraudulent  one  suHicieiil 
to  maintain  a  capias.  Rajilunl  v.  MiJ)iiinild,'J 
L.C.J.  3;i(;,  S.C.   lS(i.J. 

Hi.  Mobtaiiie<l  from  all  the  creditors  of  D,  an 
insolvent  grocer,  a  subrogation  of  their  riglits 
uiiil  a  transfer  of  their  stock.  He  allowed  1)  to 
Continue  to  sell  the  goods  and  coiled  out.-tand- 
iiig  accounts,  on  his  liehalf,  but  resei'ved  to  liiiii- 
self  the  rights  to  take  possession  of  the  stock  and 
premises  at  any  time  he  pleased,  i)  made  new 
purchase  of  goods  from  N  and  otiiers  with  .M. 
knowledge,  and  failed  to  pay  for  them.  .M  ti.'o 
possession  of  the  slock,  includ.ng  the  licu  good^, 
anil  c^old  the  whoK  esiole  to  annther  pin  ly.  N 
linvinu  served  an  attuchmeiii  up'in  M  —  U'lil 
Coiili.  mbig  a  jud.^iuent  of  the  court  bei.jw.  that 
the  sale  bv  M  was  in  frauii  ol  the  new  ci-editurs 
of  the  iii'-olvt  nt,  and  thai  ,M  must  pay  the  pro- 
ceeds into  court  to  be  distr.bund  among  the 
other  ('reditors.  }fcl)nii(ihl  v.  Sinn  il  a\.,  2 
L.C.L.J.  i:>l,  Q.H.  LN'lil. 

,«2.  Where  the  defindant,  after  Jndgmenl 
against  him  by  plaintiir,  on  pretetue  oin  jKirldi/c 
bi'tween  him  and  his  daughters,  (if  the  ellects  ^>l 
t  liecoi.'imiinity  after  his  wile's  deal h, transferred 
to  his  duuiihlers  certain  stock  which  slo.id  in  , 
his  name,  but  no  real  transfer  ever  tool:  place, 
and  the  stock  still  remained  in  the  name  and 
possession  of  the  delendant— //'At,  that  the 
Beizure  of  the  .stock  by  plaimitF-  must  be  main- 
tained, and  the  oppii.-ition  by  defendaiitV  daugh- 
ters dismissed.  Tari'iuiri'  >'l  ill.  v.  ('oilHoUiJ  ll 
OmiivWj  <:l  id.,  .".  UL.  220,  S.C.  bST.;. 

H3.  A  husbaml  Iraiidiilently  «iid  without  value 
contrived  with  his  wile  to  ct.nvey  liis  real  estate 
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through  a  third  person  in  her  name,  givinj  ;,, 
at  the  same  tune  a   notarial  power  uf  aii.rin 

or  mandate  by  which  he  ai  thorized  Iki- t '. 

transfer    and    dispose    of    her    iiioveabi,.    i,., 
pei'ty,  situated  in  the  city  of  Montreal  ,.r  ,,/., 
where.     She    then  owned   uo  other  real   ,..>;,, 
e.xcejii  that  so  transferred  t"  her,     Actiii_'  li,, ,,., 
the  mandate,  she  m.irtgaged  the  propeitv  -   ,■,  . 
veyed  to  her,  and  then  standifj;  in  her  ouii  im,. 
After  receiving  tlie  money  on  said  morl^;ii,"'  ; 
husliiind  and  wile,    by  ii.eans  of  anoiiiM-  ii;, 
party  and  another  set  of  deed.',  contriveu  t<i  ha 
the    iiroperlv  translerreil  back  in  the    niiint. 
her  husbaml.     The  husband  being  sued,  pi,.,,, 
that  his  wife  was  not  authorized,  and  tlua  i 
iiiaiidate    was  general  ai.  ,  iiisullicient  lo  li 
him — Ilihl,    that  under  the  circn'.nstaiHi-  ;, 

bii-baiiil  mortgaged  hi."  own  propertv,  an. 

not  jiiead  his  own  fraud  to  deprive  tin-  iii;ii,!,i 

of    its    eft'fCt.         BiIc/kIIIIIII    </  (ll.    V.     Mr.\l,l!  ,„    , 

M.i-.,  20  L.  C.J.  hia,  S.C.  1874. 

HI.  An.i  /iclil,  also,  that  under  tiie  u  > . 
circum-tances  the  vendor  did  imt  re(ju;i.-  ■ 
bring  an  action  to  set  aside  the  frauduleiit  .;.|. ; 
the  proper  cour.se  being  by  direct  aeliun  njn;  . 
till'  hiishand,  on  a  mortgage  passed  Ky  ;:, 
wife,  while  slie  held  the  property,  both  liii'-liii,, 
and  wile  being  liable  to  a  joint  and  several  (.viij 
demnatioii  for  the  amount  loaned.     lb. 

i      IX.  Is  TiUsT. 

si;j.  A   garnishee  made  a   declaration   lo 
effect  that  ceriain  moneys  which  he  lia.l  cullt.;i| 
ed,  under  an  assignment  from  one  of  tiiedd'tii 
ants,  were  placcif  in  his  hands  lor  di-iriiiir,...ii| 
aiiiung  the  cj'editors  rateably,  who  sliuuM  :r.iii 

!  I  he  defendant  a  discharge.  Th('  plaiiitill- rtlt-nj 
lo  accept  on  these  leriiis,  and  the  garnisliM. «;« 
condemned  to  pay  them  the  balance  la-  |,clj 
withiiul  notice  ol  inscription  or  coiite-tiitig;i- 
//<7r/,  ill  ai.i|)eal,  that  the  judgment  was  |m)|.»Tifc 
rendered,  there  t'eing  no  evidence  of  tiie  ii),ojJ 
sency  of  tlie  assignor  or  of  the  exisifMceuluil.tiJ 
creditiirs,  and  no  application  by  the  iirrn 

.  to  have  the  nioncvs  paid  iiil.icnurt.     .l/./.7!ii7/,J 

tV  /.'.-// 1 1  III ,  7,  i^c.i:.  77,  Q.M,  Is:,-,- 

X-  Luiiii.irv  01  Ti!.\xsFt;ii. 

1      HI).  In  an    action  on    a  deed  of  traii-i' r  tntiJ 
defeiiiiaiil    by  nine  persons  in  coinmi  rciiil  nirtl 
iiership,   of  whom  (he  plair'itl' was  une,  nl^i.ilerl 
eiit    sum-  mentiuned  in  a  'chediile   aiiiif.\ei 
the  deed,  tint  without  sjiecifying  in   tin- dni  lie 
'■'tal    amoiinl  of   the  sums  so   tran-lerril.  liii 
traiisfeiee  stipulating  to  pay  only  li\r  sirJiiiJ 
111  the  X'  on  the  total    of  Hiicli  claims,  aiul  iiiiiol| 
deed  was  mt  signed  by   all   the  eieditur- iiiiiUBi 
therein— //</'/,   eonlirmiiig  the  judgiiieiil  ul  ml 
court  beliiw,  that  the  plaintiff  cu.d  not  rnxm'fj 
M'lii'iirlinii:  k  AwIhiiiU   cl  ul ,  4    LC'll.  -J 

,  g.li  ISVI. 

h7.  And /((•/(/,  also,  that  till!  creditors  tuKiiii.oj 

!  compel     the  lic'l'end.mt    to  pay   the  cii^nl'liil 

I  consideration    without  first  putting  the  luthr: 
possessiuii   of  the  titles  agai'isl  the  deUur. 

j         \1.   Ll.Util.liY   Of  TllA.NSKKHOll. 

I      8,S.   Vi'here   a   person  had  translei  red  ilu' 
'  lemnily    granted  to  liiiii  by  the  guMTiiiiinilMj 


TKANSFKR. 


Iiird  person  in  her  name,  <.'iviiij  i,,.,, 
■  time  u   notiirial  power  <if  iiii'iM.rl 
lij  wiiicli  lie  fiitliurizeil  lier  tu  -t-'A 
i|    dispose    of    lier    inoveubli.    |,:„.| 
teil   in  tlic  citv  of  Montreal  .,r  ,.|[.,. 
;    tiicn  owned  no  other  real   fyi;,, 
10  tran>(erre.|  to  lior.     Acliii- i',i|'|,,f| 
,  slie  m.irtgagcil  tlie  propeitv  ...  ,., . 
,  and  then  >tandit'g  in  her  ou  i.  iin,,. 
in;i  tlie  money  on  said  inoru:!',',.  t 
d  wile,    by   n.eans  ol  unoiiicr  ii; 
oilier  set  of  <leeds,  connived  t,,  im 
V  translerred  hack  in  the    iiaim-  , 

I.  The  luishand  heing  sued,  |,i  ;,, 
"e  was  not  anthorized,  an^l  ti,; 
as  >:eneral  ai.  ,  insnliicit-iit  n, 

that  tinder  tlie  circnni.-tiuni-  ^.J 
rtga);eil  his  own  properly, auM.',,,,; 
ft  own  fraud  to  deprive  ihe  ijiiiivl.iiel 

Jillc/llllHIII    (t  III.    V.    MrMill.iii    T 

J.  1-15,  S.C.  1874. 
/n-li(,    also,    that    under    the  a^ ; 
es    the    veniior   did  nut    rei|ii;i.. 
loll  to  set  aside  the  fraiidiileiit  cicf  1 
oiirse  being  by  direct  aciiun  a:;i; , 

I I,  on  a  mortgage  pa>sed  l.v  ;; 
die  held  the  properly,  botii  Ini-lii,: 
ng  liable  to  a  joiiit  and  -eveial  i.vi; 
jr  the  amount  loaned.     lb. 

rsT. 

•nishee  made  a   ileclaratim   lo 

:'naiii neys  wdiicli  he  had  cnneiil 

1  a.-sigiiment  from  one  of  lliedefe'ii'J 
jlaceif  in  his  hands  lor  disiriliii:..M|J 
(■editors  ratealily,  who  »iiouM  ;r,ii,l 
t  adischarge.  Th('  plainl!ll<  rclu-c| 
these  terms,  and  the  garnislitr  «;i 
to  pay  them  the  lialance  |r-  i,rij 
ice  ol  iiisori])tion  or  coiile>tiitio;i- 
eal,  that  the  judgment  was  |iru|.»i'iv| 
lere  tieing  no  evidence  of  liie  iii<JJ 
assignor  or  of  the  exisleiieeu!\ilj,eif 
kI  no  application  by  lhi>  iii-r.i 
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.'/./.■/;,|/.,J 


iicjin-vs  puid  inlocoiiil 
,  7,  i:.C.lt.  77,  Q.B.  Is7: 

,irV   01-   Tit.V.NSKKU. 


aclioii  on  a  deed  of  liaii^i'd' t..!;iJ 
ly  nine  persons  in  coinniercml  |>;irll 
whom  (he  plair'itr  wa>  one,  ubKileri 
leiilioned  in  a  'chediile  aiiiie.XKl 
t  without  specifying  ill  tlie  ilmi  iliJ 
it  of  tiie  sums  so  traii-lerroi,  tiia 
tipilhitiiig  to  pay  only  live  sirilin^l 
tlie  total  ot  such  claiin>,  and 
t  signed  by  ail  the  creihlor-  iiiiiuftl 
/'/,  conlirming  the  jiidgnienl  ul  ml 
that  the  plaintiff  c.u.d  not  nvrvcfj 
»V   Amhiuill   d  al,  -1    L.CK.  ^i 

elil,  also,  that  lh(!  credilorscMi'Jili.oi 

defend, lilt    to  pay   the  on-t  mI' lliJ 

II   wilhout  first  piiltiiig  die  liitlir  J 

jf  (he  titles  against  the  dehtur,   Ibf 

I.nV  OF  TKAXSFIiKOll. 

e   a  per.'on  had  transfetrcd  ilie  inl 
iiiled  to  liini  by  the  go\eriiiiieiiliiiii 
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b(r  the  .statute  12  Vic   run  <;«,>>..     j-       ,.      ,  ^"' 

,«Jen.nificat,on    of  per.so^ns  il.^  r  »;     ",/°''''r    ""''<^^  ">^  '^tter  of  cuarantep    H 

Lj,|.|gm».,l  of  ,;„  CO  ;,t  b,N^,;      ,  •  •■•y""«t    »■•<  noi  i|,„    ile,i,         "'?'","'';'  '"P"« 


lU.  Notice  of. 


JJ4Saorri2™?52s;S's 

lKrviceufproce.ss  in  such  case  bein- enn,v;|,,  ? 

c-.:i,4ando&Q,38V,Jc?p.m;::-^"P    ''' 
'?].  Ill  a  case  r.f  ^,.„;o„   ..,  T-.i  ■  ',     S'  •'• 


original  'red  to  '^'tSLiMam"'' I  "?    "'  '^^'^ 
called  in  by  the  plallui;^^'^:,,:-^,;-''-^^^ 

ri^iwi;h;r"^;^''^f----^^^^^ 


,       --■-••     •-..   oi.-rii   iransteriei    to 

!1.  On  an  opposition  afin  de  crmx.vr.r  U- 1|, 
'-eree  of  arrears  of  .seigniorial  .in,.~Jf 
Niig  lliejiidgment  of  the  court   below  ihat    n-r'^'V,  N"'  " 
opposition   was  merely  a  conse.  va  on-'   '  o   '      M<'.  "^i',^'  '  •"•^• 

«,  lie  liHd  p..|id  portioi  s  Of  t he  a   ,   ,,, r  t""  '  "'^'  "''  ■'"''^^'■•e"t  of  the  "c  bTlot    ^  'T''' 

iti.e  plaintitf  h!.i  acknowle  ,v   '     ,"     ■  v'l!""''   "^  "■""^'^''  '''^•'  valid  am    wind'    '"'' 

»l-thii<,nade.-//c7,/,thatsuciracki,   w'';-V^  '*^^''  ^"'  "'''"  '''  "'  '"^'1   b"' i  ved.,       ^i''" 

;.t"f  transfer  was    eonivalem  V     „"' ""■•"'-'''''''"'.    and    after    f I  ,  •"  \*''  ''"<-■'•  the 

i.f' An  action  brought  bv  a  transferee  of  a   •?''''  ?'"'  '^"""^"^^•i  i'i.n -focohecT  in'nl't"'' 

Although    a    persona'    ae,. ,  ■  '  ^'-  <"■    '  ''^-  ''•  •«>^>  Q-  1^- 187;^ ;    Un 

»li.v|wthecarv  action  a.'ainst  n  /  j  ?        ""'' "^'ice  to  the  defeno'ant    a„  I  fi        P 7*""''^. 

h:Si;iiz«io^5S"f^'=S-s-,£iK 


'  liftwe 


,  a.s  Ijetween  tl 

fn«ri.v.    II,.,  ^t  1571  ^, 


lie  transferee  and  a 


:Q.35 


i£'^.ri:;^r:S^,£-..;;^eran 
'^Wjouitly  and   several ly-i/,./! 


•7   <'  v'.  A-  Q.  ;!5  ;     xill.  Obtained  by  p 


cap.  (i,.,eos.  3,  4Ar, 


KAlll. 


104.  Where  the  defendant  ol 


of    mother-iii-law,  b 


y  mi-. 


,/      >1     .  I  •■■-■;■■>-'  ■ii-mw,  uv  mi 

".    that   Huthcieiit  consideratio 


'tained  from  hi<4 


SS 


ffpr.-entation  and  for 
•iiiatrausferof  allh 


er  right 


Hi 
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and  interepl  as  heir-at-law  of  her  daughter,  who 
had  died  childles-s  and  uitestate,  and  the  iiiother- 
in-hiw  afterwards  discovered  the  irauu  winch 
had  been  practiced  upon  her.and  bronghtaction, 
aski.iir  Ihat  the  transfer  be  .leclaml  nul  .  and 
tlial  the  delendant  be  condfnmed  to  remier  her 
an  account  of  nil  the  real  and  personal  propertv 
of  which  her  daughter  died  possessed,  and  of 
all  the  rents,  etc.,  which  had  accrued  iron'  the 
said  estate  since  her  daughter-s  decease- y/tW, 
that  the  transfer  havinjz  been  obtanied  by  lal>t' 
representations  and  fraud  must  be  con^dered 
mill  and  sit  a'^ide.  Jhriimuii  et  ti.c.  A'  iii,/t,ir 
9  L.  C.  J.  25S,  Q.  B.  1805  ;  'JHl  &  1000  C.  C. 

XIV.  Of. 
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105.  Alin,ei)f,m/  Rt'fjitf.xt.-An  alinientary 
beouest,  though  declared  unattachable  oy  the 
testator,  niav  be  alienated  by  the  legatee,  anil,  il 
PO  alienated',  the  legatee  cannot  deinan.l  the 
rescision  of  the  transfer.  Berlinqutt  v.  /recast 
t<«A,  16L.  C.  J.65,  S.  C.  1872. 

lOG.  A  legatee  bv  alimentary  title  may  ih.s- 
Dose  of  the  iiiopertv  beiiuealhed  to  him,  tliouiih 
Exempt  from  seinVe,  aii.l  that,  without  Here 
bein/any  stipulation  to  that  ettect  m  the  deed 
of  transfer.  Armstromj  v.  Dufresue  et  al.,  .i 
K.  L.  3C(;,S.  C.1870.  ,       „       u    i 

107  Bailee  Beeeipf. -Th*:  holder  of  a  bailee 
receipt,  in  which  the  bailee  acknowledges  to 
hold  in  trust  for  the  bailor  '200  tons  of  coai,  amJ 
agrees  to  sell  the  same,  accounting  of  the  bai.or 
for  the  proceeds,  cannot  transfer  the  said  receipt 
without  endorsement.  Baile  v.  \Vh;/tc  e«  qual; 
IS  L    »".  J-  i:''0,  S-  C.  R.  18118 ;  1573  C  C. 

108.  Bank  Stock:— Any  partly  having  an  iiiter- 
e--t  in  anv  share  of  the  capital  stock  uf  the  iiank 
of  Montreal,  mav  transfer  the  same  bv  notarial 
transfer  or  in  an'v  other  lawful  way,  but  traiis- 
ffiH  in  the  books  of  the  bank  musi  be  made 
according  to  ID  Vic,  ameiwing  the  acts  ot'  in_ 
cormration  of  the  said  bank.  .'''V*!!"^",?/ 
M<'ntre,d  &  JIe,i<h'rxaii  et  al.,  14  L.  t .  K.  1()'J, 
O.  B.  1870:  1573  C.  C. 

109.  Billi  and  Nofex—A  promissory  note 
vuder  *50.  drawn  to  oaler,  may  be  validly  tians- 
f.'ired, for  value  received,  bv  him  lo  wllo^eonler 
it  is  made,  without  indorsation,  and  proof  may 
be  made  of  such  truisfer  bv  parid  eyM'-''ce. 
Diifwis  v.  A(/m«),  17  1..  C.  J.  42,  t.  (-.  I87.f, 

1233  C.  ('■  ,  •      ,     r    ■  1  , 

110  BilhofLa<Jin(i.-\n&\\  action  lor  freight 

in  whicii  'he   .,uestion  of  liability  ai-^";''-^{'"'; 

that  a  bill    of   lading  could  be    tiansfeiied  by 

mere  delivery  without  mdorsiment.     l«u-lvr  v- 

Merlin,,  et  al,  3  L.  C.  J.  103,  S   C,  &  t"»''J^^ 

Micklefwm,  7  L.  V.  K.  367,  Q.  B.  l^o7  ;  '2421  & 

Ul. 'Co'mmixnidt'erK  Fees.— 'in  an  action  by 
the  translerce  of  a  coinmi-sioner  apjioinled  to 
l.,ke  evidence  in  an  election  case  for  Ins  fees- 
JIM,  that  the  claim  for  such  fees  couM  In 
Ifuallv  transfcrnd.  MrConl  v.  Bclhn'jliaw  et 
«/:.2"L.  C.  J.   12,S.  C.  18.'i7, 

112.  lhirr,/.—X  wife,  separate  as  to  propeilN 
fr.  m  her  husband,  may,  if  duly  aulhoiize  by 
him,  validiv  aiicnarc  the  whole  or  any  part  ot 
lur  dowry."  Vauthier  \.  Daijenain,  1  L.  0-  J. 
51,S.C.  1802. 


land  in  the  county  of  Ascot  as  being  free  fr.m 
all   incumbrances,  the  land    was  subs(.(uciiiiv 
seized  by  the  appellant  for  a  mortgage  In  1,,,  i 
favor    under    her    marriage     settli'iim.i.    Ti*  | 
resiiondents,  finding  that  they  liad  at  ih.it  ui 
little   recourse  against  the  parties  from  wli.jii,  j 
ihev   purchased,    agreed  with  the    a|.in'lliiiit  i» 
pnfchaH'  her  claim  tor  $200,  m  order  iliiii.  n'lhej 
parties  from  whom  thev   held  the  land  >|i„m,ij 
in  future  come  into  proi)erty,as  was  amii'i|,iiif.|,l 
they  could  indemnify  themselves.     The  paniesj 
.lid  so  come  into  property,   when   the  !ii,|i,.!laiitl 
immediatelv  instituted  an  action  for  thr  uiioifl 
amount  of  the   mortgage  which  she   liibl  traii-l 
Icired  to  the  respondents,whe  seized  the  |ir,.|ipnv.r 
'I'he  respondent^  alleged  that  they  had  iiukimi.l 
ledge  ol  these  proceeding.-,  and  instiliileii  uitw 
10  recover  $1000  damages  from  the    api  illanU 
who,  after  transferring  the  claim  to  tliem,  Uy 
levied  it  herself  on  the  property  of  the  ^leliljrj 
They  subscfiuently  reduced  their  chiim  i. 
the  anioiiiil   of  the  mortgage    wdiich  ilny  iij 
purchased,  and  judgment   was  rendered  ii.to:J 
ini'lv.     The  delendant  a)i|iealed  on  the  j;i'oiiii| 
that  t'lie  transfer  ol  the  mortgage  was  ilii^al 
could  not  be  enforced,   and   that  she  ha,!  , 
received  from  the  proceeds  of  the^  shel■lH^  sail 
the  sum  of  *100,  less  the  costs.     Th"  jml^iueBl 
of  the   court    below  was  confirmed  wiih  c(>t« 
Valh  it   Tilt-  Bntiuli  Aim  rican  Laml  C;tiq«iii!H 
2L.  b.  L.  .1   71,  Q.  B.  1800. 

114.   VVliere  a  hypothec  ha-  been   IraiislviK 
and  the  iran-ter  has    not    been    served  un  ill 
debtor,  no  acti.jn   will  lie.     I'liminl  v.  !'n 
,;/,<T,3H.  L.  454. S.  i;.  R  1871. 

'15.   Bui  the  transfer  ol  a  hypothn'nn  ckil 
if  duly  regi-tered  and  notdied  to  the  iliini  Im 
I'ive.-'to  '"il  e    liansteree  the  full  heiielii  ul  ti 
chiiiii.     I'ariiii'l  V  Beaucli>  ne  et  <//.,  17  L,  C, 
70,  Q.  B.1S73. 

lit).  A  hypothec  upon  a  thing  does  iinl  | 
inlet!'''  !;n.'d-- of  an   in.-urer  lyLiii-t  tut. 
I  aimer  V.  .i/rCmlhi/  &[  The  hiijirriai  I'lrfUsi 
unce  Cowi'iiuy,  18'L.  C..I.  13s,S.  C.  Kl 
117.    ii'.''iiraiice    7  o^c//,— '1  he    iiiteriM  ( 
vendor  in  a  policy  of  insurance  |ius-e.-  to 
ijurci  aser  of  the  properly,  when  the  mk'  i>nl 
lied  to  the  Ci.mj'any,  and  payintnl.-  suWcHieij 
mn.ie  bv   the    conipany    under   .-ueli  iiwiraj 
ipulicv,  amounting  to    a  sum    greater  than 
oalunceof  the    purchase  money  ieiiiiiiiiiii,"| 
paid  by  the  purchaser,  is  a  disrlinigiMivii.i 
balance.     Lechiiie  v.  Crapfei;  :^  I.  C.  K, 
S.  C.  1853  i  2482  A:  2570  C  C 

118.  And  the  interest  in  an  iii.-iiiiiiiw,| 
simi.le  receipt  for  the  premium,  witliuiitr 
i^sue  of  a  poliev,  may  be  legally  iiriii>l'-m 
ai.v  simple  lonn  of  transier  eiidersid  onl 
policv,  and  such  transler  does  not  rffurej 
consent  or  acceptance  of  the  eoi;:|::ii:.v  i 
it  binding.  O'Coinier  v.  Th,  H',"'''/, 
ranee  Coiiijiaiii/.  14  L.  C  J.  21',i,  ^  ^  H 
24«3  iV  257(1  (".  ('• 

119.  But  in  a  later  case— .//i /■',  il'iH  Hi 
ofiiisui,.nce  cannot  be  tran.'ferie,l  wiilwiil 
consent  of  the  insurer,  and  ihiil  evwiiiiioui 

I  tninsler  is  not  of  itself  suflieieiit     '(iw'>.| 
:  ]tnlisli  Amirieaii    limuraiin  OaniiovH 
243,  S.  ('.  R.  1871.  ,, 

120.  Jiidr  eii>x.—  A     jiiilt;ini"t  'III' 


lly,  susceptible  of  transfer,  and  «lii'''l 


Siirizsl^'^^Ti  ^3,r^  S;ic::Hr:;i,»r =. ' 


chased  from  partus 


^r 
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;onnty  of  Afcot  as  beiiifr  free  tr,,,,. 
-aiices,  tlie  lanil  was  siilisc,(U(.|uiv 
le  appellant  for  a  inortiiiijre  in  1,^ 
!•  tier  niarriiif.'e  ficttlfinfiil.  Tlit 
,  fiiuiing  that  tiiey  iiail  at  ih.it  in„. , 
rse  against  the  parties  froin  wlmm 
HHCcI,  agreeil  with  the  up|nHuiit  i*) 
r  (■laiiii  tor  $200,  in  order  il.;u.  ifilie 

I  whom  thev  lield  the  hiini  >h„\iiA 
me  into  property,  as  was  aniiciiiut,*!,! 
iiiileuiiiify  theniselvea.  Tlu'  puiiiesj 
e  into  projjerty,  when  the  iipit^llantj 
y  iiistitnted  an  action  for  the  uhoie,| 
the  nKjrtfiafre  which  she  liiiil  traii-l 
'  re!-iiondents,whe  seized  thr  |ii(]i(.r;v.l 
dent<  alle<:ed  that  they  iial  nuknow.f 
■sc  pro(■eedlng^,  and  institnleii  iirtiji 
SIGOO  damages  from  the  ap|  illamJ 
tran'^tcrrinj:  the  claim  to  l!u-in,  lia,j| 
-rself  on  tlie  property  of  tin.'  'MilA 
'(-piently  reduced  tlieirchiini  Ui  j2i}i)J 
il   of  the  niorlf;a^e    whicli  lliiy  ha 

,  andjud^iment   was  rendered  ai.corj^ 

10  del'endant  apjiealed  on  the  l'I'i. 
iinsl'erol  ihemoitj;age  was  ilici;iiUnil 
he  enforced,    and   that  >hc  lnni  unll 
0111  the  proceeds  of  the   shenrt'^  -a 
fJlOO,  less  the  costs.     Th"  jiiJ-iiieii| 
irt    helow  was  confirmed  wnh  ca-t 
Tlif  liiitis/i  Aiiiii  lean  Laud  C'liiqun^ 

,171.  Q.  B.  LSiiil. 
Iiere  a  liypotiiec  lia^  been   iraiiitVird 
rangier  has    not    heen    servo!  m  ilj 
,  nction    will   lie.     I'araii'l   <:■  !'n 

L.  454.  S.  C.  H  1871. 

II  the  transfer  of  a  hypothi-riin  daid 
ii>ter<'d  and  iiotitiedlo  ihrihin" 
"lie   lianstcree  llie  fnll  In  miu  ui  i 
'ariiUil  c  Be<mclt<  lie  d  <i/.,  K  L,  C, 
1st:!. 
h.pothec  upon  a  thin,;:  dois  ii.ii  |(| 

hnid-  of  an   insurer  ii,.:,:i,-; 
.i/rCiitlli>/  &  7V/C-  Imjiiiiiil  l-'ir,  l,i!i 
,,H,wi,  18'L.  CI.  1HS,S.  C    l^it. 
I'.-iiiiiiire    J  otii-i/.—  'lhv    iiiti'li'-l 

11  a  policy  of  insurance  pusn- ki 
■r  of  the  properly,  when  llie  Kilo  i-nl 
K"  coiiij.any,  and'  paymenl.-  si,|w,|uei)| 

the  company  under  such  iiriin 
monnlinj.'  to  "a  sum  jTrialer  tbi| 
of  the  purchase  money  reiiiiiiiiiiiil 
(he  purchaser,  is  a  di.schar>;clivii. 
Leclali'H  V.  CnipsiT,  5  L.  C,  K. 
jl!  i  24S2  k  2.5(ti  C.  C 
Vnd  the  interest  in  an  iii>iiiBMf,j 
receipt  for  the  premium,  HitliJiiJ 
a  policy,  may  be  lejially  irtui-fHTi'i 
,ple  lonii  of  traiisler  eiidcirseil  «l 
!ind  such  translier  does  not  n^wxl 
or  acceptance  of  the  coii;i;:ci.v  tjM 
,1,1'.  O'CoHKrr  V.  TIh  /w;"ra' I 
\wnw,n/.    UL.  C.  J.21i',  S.  T  if 

2r.7(;  (•'(".  ,  , 

ISiit  in  a  later  case— 7/i/'/,  "■'"/'I. 
..iice  cannot  be  tranffenid  willi«l 

of  the  insurer,  and  lluit  evfii  anouf 
r  is  not  of  itself  sutlicienl.    ''')™''l 

.■1w(i-/c((ii.    liiKuraurc  OimlKWJ'^ 
(Mi.  1871.  .,,  J 

Jinhr  ciitx.-A  judgment  m  1 
susceptible  of  transfer,  iiiid  «*•['! 
.Tally  transferred  the  traueferee  I 
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rslit  to  enforce  the  pvpri,ti«„     r  .,     . 

i;,  ;l>e  name  o(  the  u,r~  n     ?'^^  '^'"  .i"'lsment 

H..C.J.  78,S.C.  I'Htofs/TCCp'''*''^'^^''^'^*' 

kMimiertaken  to  peXneer  "■'•''  "'"  '«*'''^~^ 
...ri'ins  lowards  the  Je  sor  e!n  "/  f  ^'■''""*'  °^'''- 
:„  another  and  -f  so  ira'n  ?e;;«^V^':r''.^^"--' 
Iif  les8or  the  ri^'lit  of  df  mn„  r  '•  "  ^'^^  <" 
,«i.«.ion,  and^ven  h^  '";r^""  '"irnediate 
iriui^fer,  ,f  it  liave  been  tte.  i^f ''''"  i?^  ''''^' 
Ifnve  Hie  lessor  of  Ins  ri^ht   o   f^P  '  ''•  '  ""'  '^^■ 

;s,tSr"r:;^^^;2^"^"^r^'-'- 
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W^f  ;,-    to  obi"  lateT  priu'  "  ,"  ""^ 

'"'  'lie  f  rown,  and  in  default  ,  .  i  ''"■''^•^' 

r*H'.  n,.t  defendani  wa     o  ,''   '':,/'''''^'  "I''' 

m';ip ''ttoiLnn?d^i  ',:;:;:;'■-';' ••'<■-• 

Wlani  subsequently  re/us,,  L  f'"'^"'"  '"" 
m„^fer  ol    ihe   pror.ertvTo  1,1  ?'<^""'    " 

W.H,„,acconii,W?o  /he  ,  'f !  '?V  «'"' 
■//.A/,  nvirsinc   the   i.     „  "'  """""  •'''e'' 

'i-.  'i-  'i'e%ourt^S  '[",„':'  '''^  T'-' 
i.(i.%Hiiii-H,,iild  t'lkf.  fl,l.  rfnder  such  a 
¥M  ^ Id  in  ves   ,1  e  ^^fcf  ■^"\'''  -^Hns- 

le.iel,u.r;olawlreho,rt?i;,r\:'''!'^'"' 

jV''^-''«-i^Sr7S':^-^4^'r^'''^' 

ice-Mw,  that '  ,r-v,;;':''^''""'""0' 

UaU,.  iv  law      ('In-  r  f'"''- ;'""    are   not 

tii"i;;rn::..;;:r;;S''^"''^r^««-,^of 

hio^.n  cw^' '  ;''•'"«"*'■•^|'«l'■w 
h„llu„.  »i,o ,,,!,"'':  '''''■«*«'-i  'W'l'ist 

t''N..,,,.;;,Si,'  ,;ted'o';"'"S"' 

rj-wsimiiic  J,m,  >./',//•*,"'"'"■''''' 
hMiMltraii^lerihl     \'">~"'l"<  'bal    half 

Kir-lonuicj^     aX^^ 

t»f'otlK.v'l;3/7,J'''J''^'."l  «'ilP.  as 

h'e  «aie  not    ),,.,•  '  "'^'  Purchaser 

"-t   Jmving   taken   possfesion. 


^v'f  pmXser''-'ora''m  '""rr'  ''^  '"aintained 
lia""<-verhad4iw,?,;";:f^''e    property   who 

f^ry  action,  Cllt  to"  rn^"^^""^"'  ">  a  peti- 
"'."f  land  in  d^^^'^^PfT'"''^  ^'^ 
claimed  un.ler  a  deed  of' o' i  '""'',  "'^  plaintiff 
d^X^n'iant  plcadc'l  pro  or  o  "on  '"  '","«'""'  "'^ 
den,al--/yeW.  reve^s'm'  tt  ./V  "''  ^'^"^"-a' 
court  below,  tlmt  a  ^v^mJ  T'''^  '"'  "'^ 
'iit'on  of  the  propertv  w  ,,,^         'lei. very  or  tra- 

»"  actual  tra^litC^uSie.itl^^r'''''''^'^'^'"'^ 
purchaser  to  hrini;  a.  Pflt.^  -'^  ''"able  the 
ticularly  as  resrects  u^^l     i"^'^.  '"=^""''  '"o-e  par- 

possessio,;:,S':^S,^;S;t  action  to  recover 
perty  in  the  district  ol^  \r?,  ,  '  ""'lO^^ible  pro. 
'-/'«lM-.l"in...l  b  ",f;™'-;^,^;'-''ai.i.edb;,he 
-'-'le  surviving  heir  I,  j'  '  '''■'■'.'a-H'e,  .■i^ue 
property  was%.a„(,.,,  ,,,,,*•'  '""ho,„  the  said 
cage  by  letter,:,"    ,,    "'  '"■'\"'"l    co„„„„„  ,J 

all.v,  rind  another.  „.  tiilo,  of  n  *"'"''■  P'-r-'-n- 
"  atiother  brothe  ,  one  of  I  .'"".""'•^'"''''•en 
"'<'-""i-l  female  pah  Iff  Tl  "''i  '''''''''■c"  "a.s 
'"  ;•'■■"•<•"'■  a  sal.  n  e  ,0  {,  '"  '^"'",''a"t  held 
aiifiher  children    o(  '""    '^>'  "'e  "i./ow 

'I'ir'.v  years';  2;"  ,;^g'-«f;'<^  'n  !.":«,  neatlj: 
J-'raritee  hinise|(_/n,/    1  ''^■"*'''  ,"'aiie  by  thi 

r'  "'^co^rt  Ix.lou-'r'I  rr.' 'cV'';'^"''-''' 
'""■■■<  of  France  aov,.nni,V  ,^- .■*^'-')  Hiat  the 
"'at,  accoriliti^fo  1  e  aw'"  '  •=^-'">'-^'a'ice  ? 
actuallv  necessary  to  CO  ;  !";  '""'  ""'^  "°' 
"'c  fiKlit  Of  protKTty  .  an  1  Tl  '  •'""  ,P'"-clm.ser 
ca.«e,  the  salt,  nil  rj.f''  '''a'  m  the  present 
""'^•"'■■s'  of  tKma  e  nl*'™'''^  '"•"•"elf  fo  the 
^"cctiye  by  the  "ynLfi'"',"""  ,"a.'^  rendered 
ff-ni  the  -ieliyerv  of"    ,e  tiH    '''"^T''    a^'"'? 

,"'7'"'  ^'"'"^q"^"     a  '  ma  le  I  y",'."'  '''";"'  ""'^ 
cliildren  of  ,]^  'f    '"''"'.^/'le  "idow  anj 

'•ca-'M  of  ,|,e  absence  of  nn    '    ,'   ""''   ^"''i  l^^ 
'''"■S  and  byreasn    of  J   P'operfy  ,„   ,|,,.   ^,    { 

'--"    .lie  panierto 't  :"S;''^-'''">I''"  hi 

''-''Hendi;nK,S';:;i;,i'*''^cregis,,.a,i.,,,of 
f  ""'  pr<jndice  the  rights  V.n  ''"''  ^■'^"''  could 
'  f'<l  proprietor,  or  i    ^  |  "    I  KT'l^  "^  "'<>  'aw- 

a'i:;:::til;;-i,;htf!H^T^'^'S 

flic  s„cce.s«ion  e  e  !  ,e;  ^.^'^.^.^'^ '",''<'<'  'ron 
'"'^  l"'en  mad.,  ..yce  t  «•  '  7''""''' ^'"'''Ve 
'^'"^'■^•'■'■-'  CO,  ,  ,n',tf  ,'"':„""'  """'"veable 
^  ilnrocOer  v.  7«/v  .ir  l<  f •  ",1''  ''"C'^es.so,,. 
710  CO.         ■""•'/""''  IJL.CJ.  178,  Q.a  1874. 

U.Sh?S'~f''-au-"'^-tna,.,t.,,/ 
I  and  on  action'!,'.'  .;,:',':;;,';;;•  !?■■  -«'ral  years, 
!  'lie  transferee  opmsp,!    i      '  ,    "  "r"'''"c"»arv' 
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therefore  could  not  be  maintained.    Simpson  et 
4iL   V.  Delisle  &  Dorion,  9  L.C.R.  5a,  S.C. 

*^1S5  T'm•<■/.^■.— Transfers  of  a  Canadian  steam- 
<.r  '  not  n.ade  and  registered  in  the  manner 
.le;cnbed  by  the  Act  respecting  the  re^'^j'^f ''?° 
ol  inland  vessels,  referre.l  to  in  art.  2,|b0  of  tlie 
€  !  1  Code,  do  not  convey  to  the  purchaser  anv 
title  or  mtere^t  in  the  vessel  intended  to  be  sold, 

S2AVa^,  UL.C.J.  210,  S.C.  1870;  2.%l 

<c.c. 

XV.    RaKKING  of  TBAXSFIiBEES. 

i:;t;.  On  an  opposition  toa collocation  and  the 
contestation  tlu'.'eof-//-/-/,  .that  the  d:  lerent 
^«sv/„«a/wv  of  a  divided  clam.  ,m..-t  ranU  con- 
^un'entlv,  without  regar,!  to  the  pno^O' «  .' ;«'^ 
,,„,,,,,iCe  transfers.  Oir,,u:  V;/'^ "''""* 
^^in,nx  k  Mon!/enais,6  L.C.J.  240,  ^.C.  IShi- 
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XVI.  RiuiiTS  OF  Transferee. 


UT.  Delay  granted  by  a  creditor  to  a  debtor, 
l,v  a  deed  subsequently  to  that  ^'f'^\'^fl^'l'^^'' 
imt  prior  tu  a  transfer,  may  be  plea.ln  ^'y^^^^^V' 
t,on  to  an  act, on  by  the  trunsleiee  belore  thede- 
l!u- has  expired.  Lm,!,hh  .1  al.  k  \eirei,i 
lli'v   de  Le<'.  177.  Q.B.  1*3-15. 

13S  A  transfer  made  bv  a  h„illn,y  ch  Jond,  ^ 
<jf  |,art  of  a  sum  ot  money  due  liim  tor  the  pi'ice  : 
,0f-ak.  of  an  immoveable  i.r..peny,  gives  tie, 
U-ausfereearighttobe  collocated  «.ncurre,,d^^  ^ 
■«itl.  the  transferor  upon  the  proceed>ot  In  ae 
<,f-ach  immoveable  property,  ii.au  ilhs  luiidng 
thitsuch   transfer  was  made  witbou   aii>    uar-: 

:;:tv  whatever,  the  transferee  aece,U.n.  thereof  , 

JhJ,  k  '//rtr.v,  2  L.C.  K.  :!17,  h.C.  l^ol . 

u'i     Under  a  clause  in  an  agreement  between 
a,  contractor  and  a  railroad  company,    the  con- 
U-^ctor  was  authorized   to  collect,  for  lus  owm. 
iS  a.id  prortt,  arrears  due  by  certain  stock- 
ho  de  s  on  tie  price  of  their  stock,  to  a  certain 
Hpecifi.^  amouia-i/e^/,  that  in  such   case,  the 
Sholders,  could  not  be  sued  m  the  name  o 
?rco.?tractJr,  and  that  the  co.npany    was  not 
able    o    war  ant   or    defend    such    contractor! 
a^aiiist  a  plea  by   a  stockholder,  alleging  tacts 
?ismv  I   at    >.e  was  not   indebted  to  t  be  com- 

vdiae    and   Bawdon    Railway     Ompany,  1 
L  C  R    360,  S.C.  1857. 

140.  In  an  action  on  a  contract  between 
several  persons  for  the  purpose  of  k^'ep"f  » 
fe.rv.  «•  th  power  to  any  one  of  them  to  seil  or 
lotn-iv  Is  right  thereIn~H«W,  reverSH.g  the 
tu  gner  of  tlie  court  below,  that  the  trans- 
S"  of  so.ne  of  the  said  parties  could  not  act 
i  ,  such  a  maimer  under  his  tra.mler  as  to  mjure 
'he  bu  iness,  and  if  they  did  so,  the  other  par  - 
1  ers  had  a  personal  and  direct  action  agai.ist 
2'2  transferees,  as  well  for  the  damages  ans- 
i  ro.u  their  breach  of  the  original  contract,  as 
fo?  he  reBci8slon  of  the  contract  for  the  h.tiu^. 
LahuMe  et  al.  v.  D.slisket  al,  H  L.C.R.  174, 

141.  Theopposant  was  the  transferee  of  one 
lialfof  a  hypothecary  claim  against  the  delen- 
da  t,  but  tliie  person'from  who...  he  received 
Laving    been  paid  his  re.uaming  hull  of  the 


claim,  gave  a  discharge  to  the  defendant  m 
general  terms,  extending  evidently  to  the  whole 
debt,which  the  defendant  caused  to  be  regisfTTcj,, 
On  the  sale  of  the  property  in  satisfaction  oi'thr 
claim  to  a  subsequent  moriaage,  the  opiusaui 
claimed  to  be  collocated— //«/'/,  that,  uinurtbe 
discharge  given  to  the  defendant,  he  .;uiiM  i,a 
be  collocated  in  preference  to  the  plaintirls.  a* lie 
had  no  further  right  of  mortgage.  Wurrtn  d 
al.  V.  Daly  el  al-  ii  Derousdk,  7  L.C.R.  U'j, 
S.C.  1857. 

142.  And  where  the  plaintitts  obtained  jihl^. 
ment  against  the  delendant  for  the  balunci'  oi 
the  price  of  sale  of  certain  real  property,  liiibi!, 
proceeding  to  the  sale  and  execution  of  tlii-jiiJi. 
ment  the  appellant  tiled  an  opposition,  ba.i-,|  ,jii 
a  notarial  transfer  of  tlie  claim  on  which  |jlaiii- 
tirts  had  sued,  and  demanding  that  the  .slnTtf 
be  ordered  to  suspend  liis  proceedings,  an, I  iimt 
it  be  declared  null  and  void,  unless  the  [.Juiwiti . 
preferred  that  the  sale  should  be  made  m  ibe 
name  ot  the  appellant— i/e/'/,  that  the  opiwsi- 
tion,  being  in  the  nature  of  an  iiiterventiuii  lo 
preserve  the  rights  of  the  opposaiit  iiii,1ct  tiie| 
transfer,  was  well  founded,  and  was  inaiiitaiiiel 
with  costs.  Bei-tlielol  v.  Guy  A:  Tlw  yi,uir,«> 
undliiiti.u-n  Railway  Coiiipuiiy,  2  L.C..I.  ■Jii;i,v! 
«  L.C.R.  305,  Q.B.  1S5«. 

143.  Where  a  person  Ijought  a  claim,  am,- 
lished  by  a  judgment,  fron.  the  assignee  n,  il,J 
judgment  creditor,  the  latter  being  iii,vil«-iit-l 
HiJil,  that  lie  had  a  right  to  execute  the  ju,|;-l 
ment  in  the  name  of  the  original  credil.ji;,  piai  J 
titf,  notwithstanding  he  had  not  yet  recw.e-ilil 
rlischai'"e  from  insolvency.  Kill--"ni  \.  /'•/(.■■J 
k  LHrid/erk  Delink  k  Va!iMt;i  1!.L,  i;'.',i:.Cl 
1871  ;  liis    Act,  1875,  sec.  OU. 

144.   Where  a  number  of  creditors  ajiiwlt 

I'rant  an  acquittance  and  dlschai-go  to  ilie0"!iij 

mon  debtor  lor  10s.  in  the    A.',  and  liv  ^Mk\ 

transfer   transferre.l  their  re>i)ect,vi'  ciaiiii!,, 

reduced,  to  the  plaiiititl',  and  stated  in  tiieltd 

that  such  transfer  was  made  for  g,jn,|  ani  \vi 

able  consideration,  thoujjh  in  reahty.  a-  provs 

bv  the  plaiiitirt  himself,  there  was  iiijlliiii;;aiiua| 

Iv  "iven  for  the  claims,  but  the  translVTwa.mai 

s'liMply  to  enable  him, the  plaintiil, loam  f"r-iic| 

creditor  in  the  pror-ecution  of  their  sul  (jlaiiiil 

and  the  receipts  of  tlie  moneys  that  leii  JiieJ 

Held,  that,  as  rearards  the  delilors,  the  |iiaiiili 

must  be  held  to  lie  the  true  and  hiulul  liuMfrj 

the  claims,  and  as  such,  entitled  to  r(i:fivetl 

amounts  in  quo-lion,  and  give  goud  aii.i  val 

receipts  tlierel'or.     Nuull  v.   Cluu-ljij  ('"M 

L.C.J.  19,  S.C. R.  1874. 


XVII.  Wauuaxtv    is,    see    At'TIONS 
Oara.ntie. 

145    A  simple  ijaraniie  da  /nil  is  a  iviirraJ 
of  the  debtor's  sol'vency  al  the  tiiiH'of  tlieiraj 
fer,     ISelaiK/er  v.    Binet,  2  Rev.  de  U'l,' 
K.B.  1820.  ,   ,        , 

14G.  A  warranty,  stipuiateil  wiilitlieirM| 
ii.volves  the  warVamy  of  the  e.Msteiiuf  ol 
debt  which  is  proved  to  have  lieeii  preicril 
prior  to  the  deed  of  transfer  P'ffl'J 
qiietit  etal.,  2  licy.  dc  .i.--g.  .-".,  W;"-  ■  ■  i 

147.  Where  defendant  had  tran-termlsiJ 

ea-'e  to  piaintiti;  which,  however,  P^*"' 1 
forged,  and  pluinlitV  sue.i  for  the  recovery  oT 
amount  of  the  mortgage  and  lost,  aod  alter* 
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a  discharge  to  the  defendant  m 
extending  evidently  to  tlio  whole 

■  defendant  caused  to  be  regislTTei, 
the  property  in  satisfaction  ut' tin? 
bsequent  niortirajje,  tlie  opposaut 
collocated— //e/'/,  that,  un.iiTtlie 
in  to  the  defendatit,  he  cmhI.I  noi 
n  preference  to  tiie  plainiiirs.  ii*!ie 
ir  right  of  niortjiHire.  U'dirmi  d 
t  al-  ii  Derouselle,  7  L.C.li.  ll'j, 

I'iiere  the  plaintitts  obtained  ju4'- 
tlie  detendant  for  tlie  tciliiucc  of 
ile  of  certain  real  property,  au-l. is 
the  sale  and  execution  of  tln'jii.Jg. 
eliant  tiled  an  opposition,  Im-L-i  w, 
nsler  of  the  claim  on  vvliioli  plain- 
1,  and  demanding  thai  the  sliwiif 
suspemi  his  proceedings,  aii'l  tiiat  I 
null  and    void,  unless  the  |ilaiiititl 
t  tlie  sale  should  he  inaile  i;i  liie  | 
appellant— i/eW,  that   the  opjxjji. 
1  the  nature  of  an    interveiitiun  lol 
rights  of  the  opnosant  nndor  tiie 
;\vell  founded,  ana  was  nuiiiitaiiit.il 
IkrtheM  v.  Giiy  \'   T/ir  .V..»/.v„/ 
Raihcay  Covqiunij,  'i  L.C.J,  »i| 
)5,  Q.B.  lSo8. 
re  a  person  bought  a  cUuii.  s.^talfl 
udgnienl,   from  the  assigne-  n,  i|ie| 
•editor,  the   latter  being  iii-ulvcui- 
le  had  a  right   to  exeeun-  tiu'lulj-l 
name  of  the  original  creditur,  iilaiJ 
standing  he  had  not  yet  i-eoei\e'l  linl 
um  in^oTvencv.     Kiltxcn  \.  /'Wj 
i  JJelUle&  I«.s-.w/,3  It.L.  i;;',r.c,| 
Act,  1875,  sec.  ti'J. 
've  a  nu!nber  of  crediturs  aL'iwI; 
quittance  and  discharge  to  thfO'ii 

■  lor  10s.  in  the  f,  and  U  <M< 
m-ferred  their  re.-pective  claiiii!,.« 
the  plaintitf',  and  stated  in  tiie'leeT 
ransfer  was  made  for  gunil  aivJ  valij 
eration,  thoudi  in  reality,  a.-  \mfi 
ititi  himself,  tliere  was  iiuiliiiijjaciual 

the  claini.'5,  but  the  tran.-l'erwa^iuai 
lablehim.the  plaintiil.tuaijtt'nrMCj 
the  pro:-ecution  of  their  .sul  clainil 
ceipts  of  the  moneys  that  leli  im 
,  as  regaril.s  the  delitors,  the  |ilaiiilj 
•  Id  to  be  tlie  true  and  la«lul  liel.lerl 
,  ami  as  such,  entitled  to  row-ive  l| 
1  question,  and  give  gouil  and  va 
lerefor.  XauH  v.  C/i<irbij  (-'"',] 
I,  S.C.R.  1874. 

Vabuaxty    IK,    see    ACTION'S 

simple  garantie  de  fail  i<  a  ™™l 
tor's  sol'vencv  al  the  tiiiieof  ilieir«l 
Hiier  v.    Bind,  '1  Uev.  ,le  Lej.  » 

warranty,  stipulated  with  the  trani 
the  warranty  of  the  exi.-teiioe  o| 
h  is  proved  to  have  Iweii  prMcr| 
he  deed  of  tran.rfer      Ih.inyninm 

I       11   •^  !       '     -   -     I'll      O    '^     HI  .■ 

l/.,  2  Rev.  de  -Ufg.  ■".h,H  ■■■  --'  : 
liere  defendant  had  tran-ferreil  sii^ 
laintitt;  which,  however,  pwvw 
id  plaintitr  sued  for  the  rccovep  « 
f  the  mortgage  and  lost,  ami  f>i'«'* 


hroiight  suit  mrainst  defendant  f..«.„  i 
lad  received  transfer-//"/  "'X,  '"'l'"'?  '^ 
ment  of  the  court  below  'Tfw''^/'''' •'''''-■ 
Mmd  in  mnkinir  tlu  t;ansfer^n'"  ""'  """ 
t  le  existence  of  the  debt  u.  the  tune  f?."";''"''"" 
fer.^  Snj.p/,.  &  noma.;  2l'^' f  }'  '^'T 
Ht!!^;    1070  C.C.  ''■  L,- ^.  J.  .M,  Q.    Jj. 

I4S.  '\Vil^re  a  trnn.'fer  of  debts  tvbo  .      i 

- -^..ty  that  the  ,person  Ssi  irt:;;: 

.H„„r-//,./,/   t  Hit    he    lef^Xn    t'"''   "'^ ' 
been  mac  e  ni.ni,  ti,^  „-;...    ,    " '""" 
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-.   ,. „,  ,,,„ii  »noiM  lie: 

t;n^l':'1.';r;':^';.;:^-;!]7-^'-'<^>>tor 

K.  L  t:>^,  S.  C.  K.  1  S7;i  ;■  lo77  c.'  c.' 


TI^AXSMlssroX. 


s/on"!'   '■"""''"■    »^-  »'^-^T„,  see    SrjCCES- 
nT^^r' «'"•""■  "''  ^Vn.r.,..ee  WILLS 

STltunUN.'"-^""'"'''     PKO..KHTV,    .v.,   SUB- 


TIMVELLERS. 


ini'ierte,^;;^^,:^^-^;^-'^.-!..- 

I  pleaded   trespass,    a,  T   h     ' '  «^'  "'*- '^^f'-Mdant 

i»'«sonthe,lefe,„h,?'l  I.    I      '^   '*'"*'""    ''''"■'• 

I  that  as  she  ha       !    .  ^      '"',''*  ""'-'  """—//''/'/, 

"•alked    nea      I  .  ■' ,;  ('"^VI'V''  ""^  «l'  'I'e  r^ad  an  j 

I'^-i"^'  "■ntitn  /))„';,  '"'  TT'^'  tlieanimnn 

'  pn.per.v    lor  1     i.^';;  '.T''  '"■•  ^-^-P'-'priating'  |,  g. 
'I'^.v   .should  /i. ,''''''''',''''''  '^'^Ntendm..   that 

,"'t-  Wueeir-  Bend    tl'I T'"^  '''^'■''''l'^""'"'    of 

TRrAL-,SVe7JlJLMIXAL  LAW. 

BvJtKvi.N  Civil  CASE.s,*Te  JURY. 


H.!lfwrYs:^r  ''"«'^««'  ^'—  ok,  I     trinity  HOL'SE-Ser  3IARITIM  K 
i  LAW. 

'SHIP  <-'"->ER-(     ^■•iPf't-*!.  FROM, wf  APPEAL. 

TROUBLE  DE  FAIT. 

I-W„ATis,.«,.4CTIONExCo»„.|.AmK. 
,     p  TRUNKS. 

AcTtoxir;i?g-;^- EVIDENCE    - 


TREES. 

I.  Ri'iiiTs  OVER,  see  PROPERTY. 

TRESPASS. 

I.  Arnov  for,  149-1,'iI 

II  .Arr:ovM,K,.vw  ACTfUN 

III.  (JN    i'lSIIEHIE.S     l,j-' 

IV.  tt'llAT  IS,  15.-i, 
I.  ACTIO.V  FOR. 


lu). 


U9.  A  private  individual  cannot  euminrt   „, 

T";'','  '^''^-  ''«■  i^*r-  ;^5o,  K,  B.  1S21. 

Jngan     „,en,n.an?adon    thrpir,:  .it,' 
I  "fill,  the  ilefeiidant    p  eaded  that   he    ,1,1 


TRUSTEES. 

^LlAnil.ITYOF,    155. 

iV      Op   o7:-''^'■l^■"^■'•''^^^«"•^''^-'5- 
V   P.)wi.;rs  OP,  159, 
V  .To  iNsoi  VK.NT  Estate,  160. 

W1.(..\1,KR  Wii.ij;^    1^1 
'•    LlAltll.ITV    OK. 


ttanioiitlrs  n,)ii|.e  of  act  ion— /A  /  /I 

|ye.^.j.....y.,„,,-;,t:'c:^'i^'co;;:ii:^ 

.,^1-  Tlie  remedy  for  acts  of  trespass  o,,   real  itl^^^t^:  ^T  "-'"'--''v  *';  siiSn^! 

;     ,  '•:  ''"r:"',^    not  pretending    o  have   a7v  '  i,  to  I  ant   v  u  '""'''-"">'>'  "i^it    „ev  Vai,» 

^?'"fany  liind  to  the  propenv  trespassed     i.      1  e     T       ''.^  ""'i<'«eiver.i;eneral,  lothecred'     f 

|)''2.  To  Mijiiiort  an  a^- 


G !  of  trpiips's  on  a 


'n;'^;:vH:;h;:r'iLS^'r'^'^-''7 


"«""n,i,el,unksofthenverSt.'   Cwrenee 
^>     posje.,onl,y„tlef,omthe    C ; own   ^ 

i%5k;S";:;,^-^^^^'--'«'- ntev.de 


U.  Of  Cihrch  PnoPERTT. 


..-^n,x'Si5v':l;S 


I 


I  I 
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property  to  compel  tlieni  to  call  a  meeting  of  the 
pro(inHoi'Hi)ttlie  i-lmrcli  forihe  elfotioii  of  tliree 
otther  tniNtces— //«W,  that  the  remftiy  was  not 
bv  action  dut  t'V  prerogative  writ,  ami  the  action 
^v'anl^l^nlifHe(i. ' Smith  v.  Fisher  et  uL,  2  L.C.J. 
74,  S.C.  1857;  1022  C.  C  P. 

III.  Ok  Montreal  Tubnpikb  Roads. 

167.  The  trustefBof  the  Montreal  turnpike 
Toadu  art  not  suhject  to  the  Municipal  Act  of 
18G0  in  relation  to  rv  I -,  I'he  T^-nstees  of  the 
Monh-eal  Turnpike  L'xi'sx .  Bernard, i  L.C.J. 
326,  S.C  1860, 

IV,  Of  OrEDFc  Ni;KTU  Shore  Turnpike 
Road. 

158.  Where,  in  an  action  against  the  trustees 
of  the  Quebec  North  Shore  turnpike  road,  the 
plaitititf  seized  money  in  the  Quebec  Hank  to 
account  of  defendai/)n  Held,  that  the  defen- 
d.mtH  were  agents  of  the  Crown,  and  that  move- 
able or  immoveable  property  held  by  them  be- 
longed toand  isvtsted  in  theCrown.  Anderson 
V.  The  Quebec  North  Shore  Turnpike  Ruad 
Trustees,  14  L.  C.  R.  90,  S.C.  1863. 

"V.  Powers  OF. 

159.  One  of  two  trustees  of  a  vessel,  who  are 
also  pail  owners,  may  insure  the  vessel.  Muure 
V  Tht  lluitie  Insurance  Company,  It  L.  C.  J. 
77,  S,  C.  1869. 

VI.  To  Insolvent  Esr.iTE. 

IGO.  Where  an  insolvent  estate  had  been  com- 
niittcd  to  defendants  as  trustees,  and  they  liad 
Bulistciuentlv  sold  the  estate  to  one  of  the  insol- 
vent-, who  fiad  uiidert-  '.en  to  pay   the  crediiors 

//,/i/,  tiie  trustees  \  ere  not  thereliy  ab.-oived 

from  liability  to  account  to  the  creditors. 
Tor  ranee  v.  Chapman  et  al,  6  L.  C.  J.  32,  S.C. 
1861;  1713  C.C. 


I    VII.  Under  Wills. 

'  Kil.  A  testator  may  will  his  pro))erty  to  fidu- 
ciary legatee-i  or  tJiistee.-,  to  be  by  them  up- 
plied  tor'a  pnl'lie  bbrary  and  news  room,  under 
tiie  administration  and  control  of  a  corijoration 
not  vet  in  M.vf,  but  to  b'.' formed  for  that  pur- 
pose. Fraser  Ai  Aljhott  el  id  ,\">  L.  C.  J.  147 
S,  C.  cV  6  K.  L.  36.5  &  20  L.  C.  J.  19,  P.  C.  1874  ; 
838  ii,  869  C.  C. 


TRUST   FUNDS. 

.I.NVESIMENT  OF,  .VCK  TUTORSHIP. 


TUKNPIKES— .S\e  BPJDGES, 
'1 OLLS,  &c;. 

TUTOR— iv,  TUTORSHIP. 


TUTORSHIP— &e     CURATORSHIP. 

I.  Account  of,  162-164. 

II.  Action  en  De.stitction,  165,  166 
lit.  Costs  ok  Account  of,  167,  168. 

IV.  How  Conferred,  169,  170. 

V.  In  Action  en  Paternite,  171. 

VI.  Inve.st.ment  of  Funds,  172,  173. 

VII.  Legal  Hypothec  of  Minor,    17  4    i;,) 
Vllf.  Leoalitv  of,  176. 

IX.  Nullities  in,  177,  178. 

X.  Opposition  BV  Tutor    ad  Hoc,  seed]'- 
POSITION. 

XI.  Procedure  TN  Matters  of,  79. 
Xn.  Reoistkation  of,  180  181. 
XIII.RiuHTS  of  Father,  182. 

XIV.  Rights  of  Mother,  183. 

XV.  Termination  of,  184. 

XVI.  To  Substitution,  185. 

XVII.  Tutor. 
Aeiion  ai/ainst,  186-190. 
Action  by,  yn,  192. 
Election  of,  193. 
Inventory  by,  194-196. 
Liabilitii  of,  1H7-201. 
/"oict/.s- V.'202  208. 
Sale  hii,  209. 
Serom'l,  210. 

XVIII.  TiToR  ad  hoc. 
Powers  of,  •l\\,tVl. 
When  }\eeessary,  213-215. 

I.  Account  of. 

162.  In    action   bv  a    minor    av^ain.^t   inji 
tutor  to  account,  to  v»fiich  the  defendant  piealei^ 
that  he  had  already  accounted,  and  tlin  accuiiiil 
had    been  accepted  by  the  plRintil!-.//iA/,  thai 
the  account  having  been  rendered  in  hinr, 
it   was   ipso  jure   \)n\\   and    void,   and  that 
detailed     accdiin:  accompanied     hy     voiicbeij 
would  be  ordered  to  be    rendered.     Duemaiiii 
Bourgeois,   2    L.    C.    J.    104,   S.   C,   bW; 
C.  C. 

163.  A  settlement  between  a  tutor  ami  li] 
ward^,  based  on  an  iiuorrect  inventory,  iiiadj 
while  the  age  of  the  children  was  still  iiiicertaiij 
will  not  be  i-et  a!<ide  if  the  train-action  has  bee| 
contirmed  by  suU-equeiit  tian^aclioii  betwn 
the  parties  at  a  period  when  the  minors  ar?  i 
full  age.  have  ceased  to  be  under  tlie  control 
their  tutor,  and  have  acknowle<lu'»'J  that  ilj 
inventi^rv  was  incorrect.  J/'i/i  A;  Moreuti. 
L.  C.  R'.  84,  P.  C.  1860. 

164.  A  pupil  become  of  age  iniiy  rcferlo  tU 
decision  of  arbilnitors  any  ditlcri  iiue  belitfJ 
him  and  hi^  tutor  coneeriiuii;  tlie  ai;coiij 
rendered  bv  the  bitter,  and  tin--  teierencMifi 
not  be  absolute,  but,  in  the  mtere-l-  of  tliPini 
in  order  to  protect  his  rights  as  against  llifiiilj 
Laporte\.  Liporte.'Ml.  L.  37,  .S,  (J,  1871 
C.  ('.  JcoHl  C.C.   P. 

II.  Action  ex  Destii'  tiun. 

If,.'.  In  an  action  eii '//.v///»/''"/^    k  InttH''! 
perM.'ii  who  wa^  in  iiovray  reliUod  to  tlieiii'"D| 
H'hl.   that   a  »tpaniJ*'r    was  not  (;omjK''i'iii 
bring    suciiacton.     OWe'iru  crji  l!c.\kCM<^ 
1   L.'C.  J.  195,  ,•5.  C.  I,sj7;2si,  C,C. 

166     The    proi)er   proceed  in-.'    lo  oiaiii 
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IV— See     CURATORSHIF. 

•  OF,  162-164. 
EN  Destitction,  165,  166 

OK  ACCilUNT  OF,  167,  168. 

jOnfkkbed,  169, 170. 
;oN'  KN  Paternite,  171. 
MENT  OF  Funds,  172,  17."?. 
I.  Hypothec  OF  Minor,    17  4    1:5, 

M.ITY  OF,   176. 

TIES  IN,  177,  178. 

rioN  BY  Tutor    ad  Hoc,  s  ee  OP 

DURE  IN  Matters  of,  79. 

STKAl'lON  OF,  180    181. 

its  of  Father,  182. 
its  of  Mother,  18:5. 
iination  of,  184. 
Substitution,  185. 

TOR. 

t^ainst,  186-190. 
i»,  191,  192. 
of,  193. 
■yby,  194-196. 
(/(>/;  lH7-2t)l. 
-y/;' 202  208. 
'209. 
210. 

Tor  ad  hoc. 
0/^,211,212. 
\\cesiiary,  213-215. 

r  OF. 

action    by  a     minor    again>t    hul 
lint,  to  vl'iicl)  tlie  (li't'cniiaiit  piealeiJi 
ilreaily  accounted,  ami  tin'  accoiinl 
xeptetl  by  tlie  piaintiil- -//rW,  thai 
having  been  rencierei)  111  liim-, 
jure  'null   and    void,   ami  iliat 
cciunt  accompanied     Ijv    vouclierj 
tiered  to  be   rendered.     ])ncuudni 
2   L.    C.    J.    104,   S.   C,  18jH; 

'ttlement   between  a  tutor  anJ 
I  on  an    im.orrect   inventory,  mai 
e  of  tlie children  war^  ,«tdl  inicertaiij 
et  a.«ide  if  the  traiiMiction  lias  bee( 
by    ^^ub^equent  tiansacliun  Lelive 
at  a  period  wiien  the  minors  are 
re  ceased  to  be  under  tlie  (.'uiurui 

anil  have  acknowiiHl^'i'd  that  1 
as  incorrect.  Malz  k  Morean, 
t,  P.  C.  1860. 
upil  lieconie  of  age  miiy  refer  10  iS 
arbitrators  any  ditii'niiee  benvel 
lis     tutor   concerniii'4    tlie   acomil 

the  hitler,  and  tin-  reierenw  m 
nte,  liut,  in  the  intere-t'- of  tliPiiii 
n-otect  ills  rights  as  ajraiiisl  (111- lii« 

A,/m.W<'.  3  R.  L.  :<:,  s.c,i8:i;a 
C.C.   P. 

IN  SX  DkSTIH  TIiiN. 

1  action  en  liislitiitiiai   k  liilfU'l 

was  in  iin  way  reliiied  to  the ol 

a  «!rar!!l''r   ""'fts  not  eiiiii!X''<'i''l 
acton.  ~6'.Ve'irn  r.;)  A:.VcC>t«^ 
195,  ft.  C.  l^J7;2'«i  C,C,    , 
e    proper   prneeedni;.'    lo  otaio 
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en  V. 


itstihUion  de  hilelh  \%  by  netition      <J/<.nA 
I  &Wi,he  n,  I  L.  C.  L.  J.  98.  ll!  C  1863.      ^ 

Ilf.  Costs  of  Account  of. 

Ifi7.  A  tutor   wiio  is  orderp,)  tn  -„„j 

IV.  How  Conferred. 

Ifi'J.  On  a  contestation  between  the  maternal 
a,i4   paternal   grandfathers  of  certain     ninrs 
I  tohof  wh,>m  ha,l  been  appointed  tutor   oe  in 
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S;^;;^?^-4°SJ-b^  collocated  on 


the 


i  OF. 


v'nr.  Legali 

f'meornomiT.ation'or"':!'^'^'"^'^'-^  "Or  at  the 

nevertheless, 

to  the  lavvs 

Bloom/idd 


oiitie  ininors,  but    was  onlv    l.minJ  ^.  ^         . 
Uein   in   onler  to  aid   tSi'  ilr  Si  XwiS' 

ri^fii^l^.!;'?,'^:C;R.:i4,,Q.B.iHr''"' 

k  con 


-tcalledintoU^nXin    ';f?;f"t"''^ 
tions,  and  th'it   n,n      -i    "    '  friends  an. 

=''a-ideif  t'e       erlst'';,'T''''^-°^^^^^ 
IV,,.,..,  11      ..'"^  "iterest.-,  ot   tne  minors  b 


r:J:,?'S''-r«»-".«C',,„. 


was 
rela- 
to  be 
no 
5 


Ant  A„7/     1         ;       ■^■*''  '■'■"•  t'on.  i  -ei  a-^Me  if  the  intprpat-  :,   ,i       '  ■  ""s"'  to 

And  held,  also,  that  such  tnlorshipmust  '  '"»''''t'^'i  I'V  the  oSnn      «  '"  r""°"  ^'^    " 
I  erred   by    the  judge  of    the  d,       c     in  K^  C-  1{.344  Q   r"  S  ^^  '*''  ^  ^^"""' 

the  father  of  the  minnr.    l„.^   1,,  1    ..'"  t      178.  An.l  /,;'//     1        , 

t.'torshj",,  S'etH'  "'f "  '^''  e^-entoftwo 
tl-  cou?t  ca  '  to  aSi  '"  '-° i"risd,ctions, 
It-   unsdietion  ..,„„„ J"V'-'^,"^   "l?on  the  one  in 


to   be   the 


1  ,      .   .,  ,     Y    ■",   "'■>=    minor: 

doiiiiei  e,  such  domicile  contmuiii 
"iomioile  of  the  cliildren.     lb. 

V.  In-  ArrioN  en  Paternite. 

I  ,'''■  ,^J'''«''f.»^voman  sues  ;to  have  the  civil 

mn,8  of  her  children  established,  she  n.st  oTn 
Ui.    her  „.  the  action  a   Mor  J  V!    to^i  " 

e.,1  ,  or  bel.er.se  f  appointed  tutri.v.  Girmx  y 
I  "'■'^'''>  ■"  «■  ^-  «9,  S.  C.  1874,  304  C.  C 

VI  Ixve,stment  of  Funds. 
.    172,  The  law  allows  n  tutrvn  ^.. 
.non,l,s  to  find  an  re.tmrrof'tr  i':^  ^^r 

JjWe^  ^.,/.,   ,L.  C.J.  113,(^1^^;;^,  I       Xn.   REOtSTBATCON  OF. 

la  And  with  regard  to  the   demand  of  a       '""  '"" " 

wince  on  the  legality  of  transfers   a,Tepted'"b;  '  !''""'  "'■*•'  ""  ■''"«*^"^' 
.defendant  as  curator,  it  is  neces.sarv     I   aP 
I  '>.f  panie.s  be  brought  into  the  case,    J  b 


i«  brought  into  .Ji'in    [Ir''"'  "■"'^' -^^^^ 

Xf.'PROCEDCRE    INM.mERS0F 

pomtmeiit  of  the   i:,i\li       '^^'""}y<  '(  the  ap- 
,^65,  K.  B.  1819.         ^o'"^""-'  3  Rev.  de    Leg. 


VII. 


L..(i.\L    HVPOTHEC    OF   MiNOR. 


''-i^'TiKATlON   OF. 

been'iS'b^'u:;  tCCS^'r  ^^"  '^«>'"-«---  ha.l 
-ind  the  pla  ntirt    C,     ''if""'",  '"'"o^  cl'il'iren 

I'een  registered-!//,  7     ,'''''  '"''''  tutorship  hal 
tl.at  th?  24t  riectio  ' of      '"rT"'^'  "'«''^""'n-er, 

iVic^cap.30,''pn"ibhi"t5:«;:2,fir""""^ 
hrin!rin>?ofHn,.  „,,.:..       7,'-"'^  maintaminij  or 


I'-' V'" •...»--rt.„:'„l',"„|"""'' 


lia.l  no  apnlieatioM  fff^  .  "  *"'  '"*  l"to'''<l'ip. 
been  rtl.M^;r',hV;  St'caT"-^""  ''^  '"^' 
I8()3 


-  .     ..      -V'lr/aini  V. 
^  L.  C.  J.  lot,  S.  C. 


Jl«l;:l',chn,'aybV^,ewn"^r(^ 


304  C.C. 
-St  a'Si^n'"!^,.^'!:!,,''-. appointed  to 


f),   an.i    accept  a  d.n„ition  and  to 


'^ '""'■'  'Ir^r^!^.!']- •^-■- ''or  Ule  ,  S'an  '^Son!:^^^^''!::^^;^^ 


"'w  Hiimi,  „iav  be  shewn  to  evisi  i      ■         '   ™"'  ""   obhgat ion -//,/,/    n,..,    ,;        '",'■"■'.? 


i;«5.$;;;^^i.i;;:=S::;„;!;;:r^,:: 


'','"■  cannot  claim  to   be 


Xrir  RiiiHT.s  OF  Father. 


I  iii.t.or  I 
Idle 


'■gai    ii>iwtiieo  posses.*eii    l,v  ti 


!■ 


"(ir  for  money  tjelonging  to 
W'"nii«irationoftl.ltu.or 


the 


niiiior,  under 


'"   the   natural    tutor  of  h 


opposition  rii..,i   bv  the   fat 


IS  <dii 


ler  as 


;  he  can  onlv 


laer   as  onlv  tutors  who  have    boen 

aSK     DOmted  as  a„„l,  " 


Idren-//,.,'./,  that 


lunvn  to  our  law  th.it  tlie 


regularly  ap- 


1 

i  ti 

n 
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:  wis    '^f ' 


t   I 


opfiopant  had  no  lights  -which  would  enable 
li nil  to  proceed  in  puth  a  quality.  Fletcher  v. 
Gatiiiean  iiCiutineau,  1  L.  C  J.  100,  S.  C.IMV  ; 
249  C  C. 

XIV.  RioHTs OK  Mother. 

IBS.  V/hcre  a  mother  petitioned  to  hnve  tlie 
tutorship  of  her  cliiiilren,  conferred  upnii  ilie 
deiendaiit  at  a  meeting  held,  uf  ^he  alleged, 
wilhuiit  notice,  nnniilled  iind  cet  ii>id( ,  and 
it  »u-  pnivcti  that  she  was  intemperate  and  dis- 
i-uhite  in  her  hal'its,  and  had  heen  frei|uentl,v 
arrested  fur  drunkenness,  and  was  altogether  an 
unlit  person  to  have  the  cure  of  her  chiliiren, 
who  were  neglected  hy  her  and  left  in  a  state 
of  destitution  ami  tliat  tiie  tntor.shi))  had  heen 
ordeie  I  s,.ilely  fur  the  wellarc  o_t  tlie  children — 
Hilil  that,  as  there  was  nu  ohjection  taken  as 
to  the  fitness  of  the  t\itur  appointeil,  and  as 
there  aippeared  no  irregularity  in  the  proceedings, 
tlje  tutorsliip  would  he  coiitirined  and  the  peti- 
tion was  dismissed,  Mitchell  k  Bioa-ii  tt  <(/.,  3 
L.  C.  J.  111,S.  C.  l.«o9. 

XV.  Termi.natiox  of. 

184.  Where  a  woman  wiio,  with  iier  seeond 
hiiFhand,  was  appointed  joint  tutri.\  and  tutor 
of  the  children  of  her  Hrst  hustiand,  and  liaving 
her  second  liustiand  surviving— //(/i/,  that  tlie 
death  of  the  mother  disBolved  the  tutorship 
thus  created,  and  an  action  against  the  husland 
in  liis  qiialitv  of  tutor  would  not  lie.  BreuiiH 
v.Biniemi  ' et  id.  k  Bremilt,  I"  L.  C.  J.  4H, 
P.  C.  1873. 

XVI.  To  SCBSTITVTION. 

If  5.  In  an  action  under  a  deed  of  donation — 
Held,  that  a  tutor  to  a  subftitntion,  impleaded 
in  tliat  capacity,  represents  all  the  tqiptUis  U> 
the  siihslitntion,  in  a  case  where  sucn  (qqielUa 
are  not  mentioned  by  name  in  the  instrument 
creating  the  substitution.  Cantoxt/uay  &  Ca-s- 
tnit^uai/,  14  L.  C.  R.  308,  Q.  B.  1^57. 

XVII.  TOTOR. 

18fi.  Action  Af/ainst.—h\  an  action  to  ac- 
count against  a  tiitor  the  oath  r'f  the  defendant 
as  to  the  'Upenses  mndiquea  i.s  a  sufficient 
voucher.  Ruciiic  v.  Racine,  1  Kev.  de  Leg.  :i51, 
K.  B.  1810. 

187.  A  tutor  sued  in  an  action  to  account 
may  plead  that  he  lias  rendered  an  account  be 
fore  the  hringincjoflheaction,  renew  his  account 
in  court,  and  conclude  that  liis  said  account 
be  declarfd  good  and  valid  and  the  plaintiff  he 
condemned  in  costs.  Trudel  et  at.  ii  Rov,  I 
L.  C.  R.  222,  S.C.I S,53. 

188.  But  in  another  action  to  account— 7/e/'/, 
not  com|jetent  for  the  defendant  to  pltad  that 
lie  liad  acknuwledgeii  himseif  bound  to  render 
an  account,  and  that  further  lie  had  rendered 
an  account  li\  which  he  acknowi edged  a  cer- 
tain balance  and  for  which  he  confessed  judg 
ineni.  Aubin  v.  JM!oi«,  4  i,.  C  R.  225.  S.  C. 
1R,'J4. 

189.  Held,  on  certiorari,  that  an  action  before 
a  coniiiiiHsioDers  court,  praying  for  a  condemna- 


tion of  £6  5s.  for  an  account  of  the  defendant's 
gestion  as  tutor,  that  ajudgment  condeinhiiiirtlip 
defendant  to  pay  a  sum  of  money  wnui,!  i^^ 
quashed.  De  Montiijny  exv.,  C>  L.  ('.  K.  m 
S.  C.  185(1. 

190.  It  is  not  competent  for  a  minor,  In;,  ini; 
major,  to  bring  an  action  against  hi-  luinr 
for  a  spec, tic  sum  of  money,  which  appc  ;ir.  |,v 
the  tutor's  account,  pending  his  adniiiii-iiaiii/; 
fls  tutor,  to  lie  a  balance  due  by  the  inii.iau 
specified  date  during  the  admitiMrulidn. 
Moore,  17  L.  C.  J.  23o,  S.   C  1«::;. 


-  Ill  ;iii 
of  liii,  I 
lui  acle 

I'roii^lit 


Biindti  V 
:ilO  C.  C. 

191.  Action  hy.—k  plaintitl'  who  sue 
action  t  n  auire  droit  must  make  pro.  t 
authority,  and  a  tutor  must  therefore  lili' 
(Ic  /ii/i'l/)'  with  his  declaration,  /./.'-.s'  v 
1  Rev.  de  Leg.  .S50,  K.B,  I>^21. 

192.  Where  a  tutor  to  a  suhstitutioii 
action  to  have  theusufiuct  declared  forlein-UHH 
the  ground  of  abuse,  and  the  plea  wa-,  thai  tiifre 
was  no  legal  ,-nbstilution  created,  ami,  .-I'luinllv, 
that  the  iilaintiff'had  been  wrongfully  a|i|n,iiit(i| 
tutor— //(/(/,  ignoring  the  pleas,  ihui  ilioiiior 
had  no  right,  as  such,  to  bring  sucli  an  mm, 
having  no  interest  as  proprietor,  and  the  iiciiun 
woulci  tin  relbre  be  dismissed  with  costs,  (lutilhur 
V.  JloiidrKiu   et  a!..  3  L.  C.  J.  54,  S.  C.  Is.j;. 

193.  Election  of. — The  election  of  tutor*  i» 
minors  must  take  place  at  the  domicile  of  tlie 
minors.  Oatithier  exp.,  17  L.  C.J.  17.  .S.C. 
!><;.■);  249  C.  C, 

194.  Ini-entori/  hu.—The  plaintiff  ly  lii- ac- 
tion among  other  things  demainied  the  nullityj 
of  a  settlenient  between  him  and  his  tutor  fml 
his  coining  of  age,  on  the  ground  ot  niillitie?  i»l 
the  inventory  on  which  it  was  Iwed— fle/(/,ii)| 
the  Superior  Court,  that,  where  a  seeonil  tiiiori 
had  been  appointed,  an  inventory  niade  without  I 
calling  in  the  first  tutor  was  null,  and,  il'siicbl 
subrogate  tutor  was  himself  a  minor,  ami  ihej 
bailifi'who  e.-tima.ed  the  chattels  nieiitioneil  idI 
the  inventory  was  not  sworn,  the  inventoiT  nasi 
null ;  and  the  inventory  was  null  al -0011  the! 
ground  of  false  valuations  and  oinissKiiiv,  andl 
all  tran-actions,  settlements  and  aci|iminiice*r 
Iciunded  upon  such  inventory  were  null  ihjihii'i.l 
Motz  V.  yfineau,  1  L.  C.  R.'l47,  S.  C.  Woi;  'M 
etaeti-  C.  C. 

195.  But  held,  in  appeal,  that  such  n\illiiif»j 
were  no  evidence  of  fraud,  and  that  wiiliontl 
fraud  the  errors  and  omi.-sions  alleged  conlil 
only  give  rise  to  a  demand  in  rectitii'ation,ani| 
that  therefore  the  respondent  had  no  rijrlitti)! 
bring  suit  demanding  tlienullitv  of  tlie  seiilJ 
ment.  Moreau  &  Motz,  7  L.  C.  R  147,g.B| 
1857. 

190.  And  held,  by  the  Privy  Council,  ll.at,j 
the  minor  having  allowed  ten  year- to  elip^e 
since  the  settlement  in  question,  and 
since  had  other  transactions  with  the  tutor,  ivilli-j 
out  any  demand  being  brought,  he  must  be  litlJ 
to  ha\e  ratified  the  settlement  an.l  to  liav^ 
waived  his  right  to  such  action.  IIl,  i 
L.  C.  R.  H4,  P.C.  18f)0. 

197.  Liiihility  o/l— If  there  is  no  =peria!  ui..liH 
taking  or  covenant  on  the  part  of  a  tutor  wlieaj 
acting  for  his  pupil,  it  is  the  minor  who  com 
tre.cts.  hv  th.e  mmistrv  ofthe  tutor,  and  nnnrtua 
theref<)r"e  can  be  maintained  for  damages  ssaiii-J 
a  tutor  for  breach  of  a  contract  of  niarriagp™ 
him  xecuted  for  and  on  behalf  of  his  pupilJ 


TUTORSHIP. 


I28&H  I28f) 


for  an  account  of  the  defcnilani's 
>r,  tliat  aJHilgTiient  con(lt'iiih!iif;ili(. 
pay  a  sum  of  Jiionev  W..11I1J  ije 
Moiitigny  exp.,   6  L.  C.  I{.  \<n^ 

Dt  competent  for  a  minor,  lin.fn,!. 
ing  an  action  iignins't  iiis  tutor 
mil)  of  money,  wliicli  ftir|i<",ir.  In- 
count,  pending  liis  ailniiinstiaticii  j 
'  a  luliiiiceciiie  by  tlje  inidiala 
te  (luring  tlie  iiilniini^liiitK.n, 
,<,i-e,  17  L.  C.  J.  235,  S.   ('.  h;:;, 

hi/.—k  plaiiitiir  wlio  sue-  in  an  I 
c  (hdit    iinift  malie  pro.  1   of  liii 
1  a  tutdr  must  tlierelVn-c  lilcaiiacie 
1    lii.s  ik'cliiration.     Lr.i:<i  v.  SnAi  \ 
:.  'iuO,  K.  B.  \^-l\. 

a  tutor  to  a  suli.-titntifin  liroii^'lit  I 
'  tlie  iisiifmcl  ileclureil  fm  reunion  I 
iilm^c,  and  tlie  plea  wa-,  llmi  tiifre  j 
llll^^tilutioll  created,  ninl,  MTfrinllv, 
titfliad  been  wroiifitiillv  ii))|ii,iiith| 
\)i\wx\\\i  tiie  |)leaf^,  tlial  tliL'tiiorl 

as  such,  to  lirin;;  siicli  an  iictii.in,  [ 
erept  as  proprietor,  and  the  uriion  [ 
•ebeiiismissed  witli costs,  <!4iiill,i,r\ 
dal..  :i  L.  C.J.  54,  S.  C.  I- 
m    (if. — Tlie  election  (jt'  tutor*  loj 

take  place  at  tlie  doinii'iie  (ifi|ie| 
itliitr  exp.,    IT  L.  C.  J.   '.'.  S.C. 

or;/  hi/.— The  plaintiff  by  lii-ac- 
her  things  demanded  the  ^iii!l;iy| 

it  between  him  and  his  tutur  I'lj 
age,  on  the  ground  ol  millitie^  lal 
on  which   it  was  ha^ed— //e/i/.jnl 

Court,  that,  where  a  seo'iini  tiitorl 

ointed,  an  inventory  made  witlioulf 
first  tutor  was  null,    and,  il'.-iicbl 

ar  was  liimself  a   minor,  ami  llif| 

tima.eii  the  chattels  nieiititriieii 
was  not  sworn,  the  iin-entory  iva 

'  inventory   was  null  al-u  on  the! 

se  valuations  and  oniissKitis,  andl 

ns,  settlements  anil  ac(|imiaiiefs-| 
such  inventory  were  null  dijiln;. 

a«,  7L,  C.  K."147,  S.  C,  \m;M 

ild,  in  appeal,  that  such  milliiiesj 
tnce  of  fraud,  and  that  witliontj 
•ors  and  omissions  allf^eii  conU 
to  a  demand  in  rectification, 
>  the  respondent  had  no  riirliit 
inandiiifi  theimllitv  of  the  seilit- 
lukMotz,  7   L.  C.   R.  l47,g.Bj 

\eld,  by  the  Privy  Coum-II,  lUlJ 
aving  allowed  ten  year-^  10  eU|)« 
llenient  in  question,  and  liavii 
•r  transactions  with  the  lulor,  ivil 
iiid  being  brought,  he  iiiiist  be  helJ 
led  the  settlement  and  to  liava 
■iglit  to  such  action.  III.,  i  Hf 
'.C.  18fi0. 

i7iyf;/'— If  there  is  no  >|.cfial  iin^leH 
•e'na'nl  on  the  part  of  a  tutor  wlifBJ 

pupil,  it  is   the   minor  who  cor 
tiiinistrvnfthe  tutor. and  nom'iii'i 
be  maititained  for  daningesasaiiisj 
each  of  a  contract  of  inarriagcbB 

for  and  on  behalf  of  liis  P"1«1J 
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»  sinh  witness-//eW  ,f^^  'T'''''^''  'axation 
• U  as   If  thev    n "re  i  Is  '    ""''  °'"  ""' 

,lu,H,d  to  show  r  he  ml    ,1;;:  '1''  ^'l"■''^  '"■'<' 

.«.  .lie  funds  for  tie     ,  1      ','f,''''   '^^  "'■■■''"•'' 
^""i'-uu.lt  ofdoing  so  I  e  m       be  1  i'lVl '7i'  *'"' 
'■<'■■  lowest  tiiereon.     ]  b  ''^'''  ^'"^^^  ^"^  | 

i,.,S',o''Cminr^i:^;ir!::''jr?a"^"°'r" 

«-|.'ed  the  coniniunilv     .'."^.p'i    f;";fc'   «'''^'  ' 
wv.  rciiounced  it  (in,l"n  1         i*."'""  ol  mven- 

\lim  siihie  to  declare  wL  L  ',  "'!""  "« 
lerhatids  personal  ybeloLLr"''  •""  '""'  '" 
M  .Hinur^childreniS^^t^f,,''- ';'•  t'^'^'  '"t 

.Pl«n„ed  according  to  the  la^w  o?      "count    •' 
lean  upport  an  action   on  their  4  a^f     "i/r  ' 

*-  A  tutor   ma  hypothecary  action   mav 
of  abandonmpi.t  r,.,  uL  .  >       .  '""7 
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^^2^i£^^'^^"'^-     C.J.224,     Q.H. 

-w.^' to  .Els'::; '^.a- ^^''*''' /'-''^ 

seciite  an  action  ^»  Z,/ ,    ""'"'"I  "1  and  pro- 

■M\  Vi,..  caps'.  17^:  is!'^  '  ^^'  '*  ■'■'"i-   ^'-  C  A-  Q. 

ti.e 'w,dfw"o?']:;!",;;;'f  "^"  ''^-  «"  I'^ir  against 
'i«'"il'  of  tne  tut  ,•  t        ;   '"'T  >■""■'  '"""■'■  "'t' 

"c-nntsoftmuri,  ,:,f;;^,''^';«|«'r'''  "f 

>econ„    tutor    are    null.      ,/    ,    ^"''  ;'^>"'    by 


XVIII.  TiToii  AiiHoc. 


■J 


k-ie^'5o7,i^TSr^:t'{?^-^. 

|Jti»ic.  cops.  17  &  ]H  '  ^"  ^-  *  W- 

IfilVil' ,'.'"•'!'■  ''^•^.^°'''  ^e'-tain  shares 

'"^iciullvJu."'""  'fgfl'.v  appear  without 
l^cii'iiv  authorized  by  the  -  Bex. 


I  'o  a  mmor,  w  o  aVele       =r  ^^  "  •""°'" '"'  '""■ 

""■"orhad  no  relative  in  r"  Pf"""'  """  "'« 
feudal, t  contes(«J    ,1       "'.9a"a<la,  and  the  ,le- 

ti-at,  not  be  li'J  relatl'f  r""  ,?  f'^  "••'^'""' 
could  not  be  main taiiPli'T^"^-  "'^  P''"ti'^" 
"Hssed  on  thegror.^r  '''!'"'■'■"■  '"''  '^'"^ 

he/./  TJTIJ     -^  purposes   of  the   suit— 

'-•-or;i:':;,[,l:;p^;:^,;;^f-^fec.in^ 

wa<  not  nece.<sarv     ,  ,\  ''  "'*'  another 

f'>r.>/f/>  ,  "„/  ■  ^.'-  ,;l^,  .'^'  ^""•P^^«'f  of  the  ac, ,on . 
102.  S   C  1849.       '^ '"'«""  «<«'■    1    L.  C.  K. 

•conc.,,iH     I.-,,,  '    ^  'f''   ,",'";"'■  ^'"''''•-"    ari 
a    tui^.r,;/    /     '""o'sshould  be  represnitpd  bv 

A''-/-/    'rAr/,,a/Za  f   ChSTt'l^- 


v. 


iil 
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ULTRA  VIRES 

UNDER-TENANT 

UNDIVIDED  OWNERSHIP.. 

UNDUE  INFLUENCE 

UNION 

UNITED  STATES 

USAGE  OF  TRADE 


ULTRA  VIRES. 

1.  What  is. 

1.  Where  action  was  broiiglit  against  certain 
scIkmiI  commispioners,  on  an  obligation  given 
liv  tlioni  for  tlie  balance  of  the  cost  of  tiie  erec- 
jfon  ot  a  school  house,  aa  claimed  by  tlie  ci  ; 
traclorn,  it  was  proved  tiiat  such  balance  wii-  •■. : 
«.\ce8s  of  tlie  amount  they  were  authorizes!  f 
sjjond — Held,  confirming  the  decision  of  1;.. 
court  below,  that  they  could  not  be  com [>*•!).''] 
to  pay.  Aflams  &  T/ie  School  Commisso'ii-i 
of  t/ie  Mitnkipalit)/  of  Bnrnston,  4  L.  C.  J.  363 
k  1  1  L,  C.  It.  46,  y."B.  1860;  ,360  C.  C. 

2  Action  was  k)rouf;ht  in  the  Recorder's  Court 
in  Quebec  to  recover  tlie  sum  of  $500  for  duty 
imposed  upon  the  defendant  as  ajjent,  in  the 
said  city,  of  the  Provincial  Fire  Insurance  Com- 
))any.  The  del'endant  resisted  on  the  jjround 
that  the  tax  was  illegal,  inasmuch  as  it  did  not 
a|)pear  to  have  been  passed  at  a  regularly  con- 
vened meeting  of  the  city  council,  or  at  a  time 
when  tiie  council  had  any  right  by  law  to  impose 
a  lux  on  agents  of  insurance  companies,  and  that 
<<uch  tax  tlierefore  was  ultra  cirei.  The  recorder 
jironounced  in  favor  of  the  cily  in  full,  and  in 
jilipeal — Held,  that,  uniier2  Vic.  cap.  63.  the  cor- 
jioriition  hud  the  power  to  inip<.)se  such  tax,  but 
tliiit  the  liy-law  in  queslion  was  passed  previous 
to  the  exi-tence  of  such  stalute  and  at  a  time 
•\vlien  the  corporation  did  not  possess  the  power, 
and  ciinsequeiitly  that  the  judj^inent  of  the 
recorder  must  be  reversed  with  costs.  Ifeiider- 
sdii  ik  '/'//«  M(ii/nr,  <fr.,  o/'  Qiiehee,  15  L,  C.  R. 
116,  Q.  B.  1864. 

3.  Neither  the  mayor  nor  the  clerk  of  tiie 
city  of  Montreal  have  the  power  to  cancel  the 
leases  made  by  ihe  corijoral  on,  aiid  such  deeds 
<if  cancellali<in,  if  made,  are  idlra  vires.  Smith 
A-  MrSluine,  15  L.  C.  J.  203,  S.  C.  1871  ;  Q.  37 
Vic.  cap.  51,  sees   54  A:  123  s.s.  2'^. 

4.  A  municipal  corpunition  incorporated  un- 
der a  special  aet  of  Ihe  legislalure  has  not  the 
rij;ht  to  fiass  a  resolution  or  by-law  exeiiiptinjr 
iiia..ul'acturiiig  Cumpiihies  from  taxes,  unless 
Piich  powers  are  specially  conferred  by  the  act  of 

incorporation.     Tae   Attorney    General  v.  The 
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USEFUL  PROCEEDING.. 

USUFRUCT 

USUFRUCTUARY 

USURIOUS  CONTRACT  . 
USURY 


Art.  Pagi; 

6-15  ll'M  I 

12'U 
lti-2j  12;it 


Corporation  of  Jherrille,  6  R.  L.  241,  S.C.  I>:i| 
&  943  M.  C.  &  Q.  36  Vic.  cap.  21,  sec   31), 

5.  Oh  an  exception  to  the   form,  tiled  un  lir 
ground    that    tiie    female    plaiiitilT    \\:\\    \v<-.., 
authorized  a  enter  enjuxtice  by  the  depnlv  pn- 
thonotary— //cM,  that  as  the  'said  aulliur'iz.itiuij 
did  not   set  forth   that,  it  was   jiranteu    in  tliil 

'•••once  of  the  judge  of  the  district,  in  acivri.f 
hii;  ^  with  art  465  of  the  Code  of  Prureiiiirc.tlinil 
■  ■  ''■m  ultra  rirets,  and  the  excepiiuii  husinh.i 

-■i'.Med.  Dnhi  v.  Mazurette,  5  R.  L.  217,  .S,  r„Ji| 
l-iUon  V.  Lacombe,  5  R.  L.  248,  C.  ('.  Isil. 


UN  DER-TP:N  A  NT— ,SVe  L  KS.SOI! 
AND  LESSEE. 


UNDIVIDED      OWNEESHIl'-.^'eJ 
LICITATION,  PARTITKJX,  kt 


UNDUE    INFLUENCE— .Sa'  ELEC] 
TION  LAW,  &c. 


UNION. 

I.  Op  AcTtoxa,  ,<!e«  ACTION. 

II.  Of  Executions,  ^eeEXECL'TlO.V. 

UNITED  STATE.s. 

I.  Extradition  WITH,  ,9e«    EXTKADITIO!! 


USAGE  OF  TRADE— .STcr'   AGEXll 
CARRIERS,  DECK  LOADS,  ic 


USE  AND  OCCUPATIOX-,Sft 
LESSOR  AND  LESSEE. 

I.  Evidence    of    Value,    .■>'««    EV[DE.VC| 
Parol. 


.ND  OCCUPATION.       12(12  ■  12fl3 
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Alir,  Pai;i; 

(CCUPATION..., 

12',': 

ROCEEDINO 

12'M 

■» 

6-15  1251 

'UARY 

12-1 

CONTRACT.... 
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I.  By  BA\Ka. 

16.  A  djpconnt  on  a  iiromissory  note  by  a 
bank,  in  tho  year  lH('i2,liy  paying  the  face  cif  tlie 
nolo,  IcsHllie  (liKroiiiii,  iti  Aiin'ncaii  jirct'iiliacks 
taken  at  par,  and  (leiliictiiii^,  in  ailililnin,  a  com- 
iiiis^iun  of  $10  to  cover  alleired  tninlile  in  con- 
lieclion  with  previon-^  renewals,  wa-  heid  not  to 
\n  u^nrious.  T/n  Knslcni  Tuinixhips  Hiiuk  Hi 
Jlitinplircij,  i;{  L.  C.  .J.  l.ji;,  Q.  B.  i.sos. 

II.  I'l.KA  OK. 

1".  In  an  action  on  a  jiroini>=ory  note  a;rain-^t 
the  deleniiant  as  one  ofatirni,  who  were  the 
jiayees  ai\(i  endorsers  of  the  note,  it  apjieared 
that  tiie  plaintitl'  iiad  disi:nnnlei|  >lie  note  in 
(jiiestion  lur  tlie  delVndiint  aionj;  «ith  otiier 
notes  niaile  in  their  favor,  and  had  retained  his 
(hscoiint,  in  amount  etpial  to  tJO  per  cent,  per 
aniiuiii  on  the  three  notes.  The  defemlaiit 
pieaih'd  tliat  the  e.\cess  of  interest  over  0  per 
cent,  should  be  deihiLMed  from  themte  sued  on, 
the  two  others  liavinj:  been  paid  in  full — J/<hl, 
that  the  plea  could  not  be  maintaiiifd,  inasmuch 
as  the  defendant  liail  not  establishetl  the  precise 
exces.s  obtained  over  the  le^'.il  intere.st  on  the 
note  in  .suit,  and  because  the  delendant's  firm 
were  endor.sers  of  the  notes,  ind  the  two  notes 
iiiij;ht  have  been  paid  bvt'ie  makers  and  not  Ipv 
the  endonaers.  Mah,  v."  IFuiMe.  9  L.C.  R.  327, 
S.  C.  1S59. 

III.  Repetition  of  Usirious  Interest. 

18.  In  an  action  on  certain  promi.spory  notes 
to  which,  tlie  defendant  pleaded  usury  aiid  want 
of  consideration,  alleginj;  tiiat  the  notes 
had  been  discounted  by  the  plaintitl',  who  liad 
charged  an  exce.ss  of  rate  of  discount  exceeding 
6  percent,  per  annum— //tZ(^  that,  under  the 
ftatute  10  Vic.  cap.  80,  the  ilefendant  had  no 
action  or  plea  in  repetition  of  such  sums  over- 
charged, and  the  plaintiff' had  judgment  fnr  tlie 
full  amount  of  liis  claim.  Mulu  v.  Xi/t-,  1  L.C. 
J.  155.  S.  C.  1857;  C.  S.  C.  cap.  C^x'ji.  1047  et 
*e(V.  tV:1785C.  C. 

IV.  Right  of  Action  in. 

19.  The  right  of  action  under  the  old  French 
law  of  1777  to  recover  from  liie  lender,  money 
received  by  him  on  usurious  contract,  in  excess 
of  the  principal  ami  legal  interest,  is  assignable  ; 
and  the  fact  that  a  number  of  persons  having  no 
ititeiest  in  the  transaction  have  been  joined  in 
the  assignment  does  not  aflect  its  validity  as 
reL'ards  the  others.  Kifr.skiurxk-i  &  Dorioit  ei  al, . 
14  L.  C.J.  29,  p.  C.    IHtiS 

20.  Wliere  the  payments  sought  to  be  recove- 
red, however,  were  maiie  under  a  new  contract, 


which  was  stibstituted  for  the  usurious  oii».,ai|,| 
entered  into  for  good  and  sufficient  considHraiin;, 
subsecjuently  to  tlie  Provincial  Act  <.f  Nbirc)!, 
1853— y/eW,  that  no  right  of  action  existi-,1.  || 

/.  What  is. 

21.  In  an  action  on  certain  proinisa,,iv  not... 
to  wliich  the  defendant  pleadeil  thai  liu;, 
amounts  of  money  iiad  been  paid  on  ai.'ci.inii  "i 
^ald  notes  to  plaintiff,  which  pliiiniiiV  li,,.| 
imputed  to  interest  at  tlie  rate  f)f  .■i7^  p'-r  ccr.i 
per  annum,   ami   jirayed   that  all   suc]i   m miv 

^  impuied  at  a  rate  of  interest  over  <!  per  iiMjt.|,f: 
iiniiiim  be  dedu(;te<i  fiom  tlie  balauc,.  .,f  11.? 
tuAo^—JIdil,  that  all  excess  of  inten-t  ovt 
li  per  cent.  ]ier  annum  was  usurioiH  an 
illegal,  and  such  excess  could  be  c!a'iiii-.l 
from  the  creditor  by  llie  debtor  by  wav  c,f  i.^ 
ception  or  set-off  to  the  action.  A'//*'  iV  I/./A,  ■ 
L.  C,  .1.  4.'?  k  7  L.  C.  R.  405,  Q.  B.  Is,":  ('.  Si" 
cat..  jH  ^t  178.5  C.  C. 

22.  Where  action   was  brought   on  a  i.'.rlarial 

oliligation,  passed  in  1854  lbr$I0O0,  a iint  uf 

the  said    obligation,  and  the  (lel'endanl  plea^ 
that  the   contract   was   usurious,   and  that  liic 
|j!aiiititl' was  entitled  only  to  the  actual  aniijiiM 
loaned,  and  interest  at  tlie  rate  of  tl  fwr  ci-mper 

i  annum,    being    legal    interest — Helil,  that  tiit- 
obligation     having   been    executed   dui-Mi  tlic 
I  period   that  the  statute  16  Vic.  cap.  .^  J  was  ii 
i  force,  that  it  was  usurious  and  sulje'  ,  to  rciiiu 
j  tidii  as  claimed  bv  defendant'H  plec.     MunisiM 
i  &  Dnvid,  4  L.  C.'J.  302,  S.  C.  1859  ;  \'<i  C.C. 
I      23.  Where  the   plaintiff,   in    an  action  mii  an 
I  obligation  for  which  he  had  receiveil  two  \v»- 
I  which    had    been  paid    in   part   settlement  an 
another  note  whicli  he  still  held,  set  up  that  tl, 
last  note  was  given  on  an  agreement  that  Jeli 
dant    should    pay  12  per  cent.    intere--t  on  ! 
obligation,   anil  the    Jefeiiflant,  on  being  iiii 
rogated  oufaiis  et  articles,  admitteii  hi'  iiiilf- 
taking  to  pav  12  per  cent,  interest,  statini; 
he  had  been  forced  to   make  it,  owing  to  hi*  ii 
ability  to  pay  the  capital  at  the  tiiiie  it  heca 
line— //t'W,  that  the  amount  of  the  seoonii  iioii 
must  be  deducted  from  the  amount  of  prin';ipal| 
and  interest  al  6  per  cent.     Beaiidii/  v.  /'/•"«//, 
10  L.C. R.  2.'«;,  S.C.  ISfiO. 

24.  A  constituted   life    rent   dfdii'h  ;ii^'' 
cannot  be  considered  as  a  usurious    coiiirac', 
however  exorbitant  it  may  be  in  leniis.    .Vi 
V.  /.(//r«rem',  7  L.C.J.  12H,  C.C.  18(1:1-.1T<.5  C 

25.  Where  tiie  proof  established  that  an  U' 
of  the  lender  received  or  retained  Ironi  tlie  l«i 
rower  a  sum  of  X1500  as  remuii<-niliMn  f  ii 
services  on  .tlie  negotiation  of  the  laii-ZA' 
tiiat  the  contract  having  bee,'  !niidc  wlioi  ii: 
law  of  1777  was  in  force  was  nut  ii<iirio 
KierKkiiicxki  v.  JJorion  et  a/,  M  LC.Jii 
P.C.  18G8. 
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]    Deposit  of  PriiciiASE  Munky,  8. 

II.  Ll.UUI.nV  OK  I'iKCIIASEIi,  ',•-12. 

III.  Pmvii.MiK  OF  Vexhou.  1M.  14. 

IV.  FiKillTS  OK  I'riiClI.ASEH,  1;>-Xi. 

V.  Ri(iiri>  (iK  Co-Vh.MioKS,  H4. 

VI.  HiiiiiTs  iiF  Vendoii,  HJ-8S. 

VJI.  Solvency  of  Pihcha.-eh,  ,30,  40. 
VIJl.  Uni'aII)  Vexixiu,  41. 

I.  DkI'OSIT  of  I'lliCH.ASE  MoNEY. 

8.  The  (lejio.o'it  of  jmrcliape  money  due  to  an 
absent  vernlor,  in  the  liands  uf  tiie  iiiotan  who 
jrassed  the  deed,  is  of  rii.i  value.  Ulinn  v.  Lit- 
liuide,  I'.tL.  C.  ,1.  14,8,  C.U.18-4;  540  C.  C.  P. 
A:  Q.  'M>  Vic.  cap.  5,  sec.  S. 

II.  LiAHii.n  v  of  PlRCnASER. 

9.  Wiiere  a  lengtliy  contest  arose  out  of  pro- 
ci  edinjrs  ill  tontirination  ol  title  inslitnted  hv  llie 
imrchaser,  it  heinjr  stipulated  in  the  deed  of 
siile  tliHt  no  paynnnl  was  to  be  made  until  the 
jinrcha^er  luui  ohlained  such  contirinatioii — 
JleMI,  that  the  dehiv  ii.curred  had  not  tlie  etiect 
of  dischariiiiif;  ihe  purchaser  fiotn  iiaymenl  of 
interest  np(.n  the  purchase  iiiduey,' wlii<di  in- 
terest liecanie  payalpje  after  the  lapse  ot  four 
iiKJiiths  for  jrivmir  public  latice  ol  such  demand 
ill  contirniaii(.n,  but  which  interest  he  was  only 
buuiid  to  pay  up  to  the  day  uf  the  jiaynient  of 
the  money  into  court,  although  at  that  period 
the  coiileslatioii  had  not  been  di.-posed  of.  /i'».s-- 
ten  V.  Hliincliditl,  5  L.  C.  K.  3S)0,  S.  C.  1858. 

10.  Where  jiroperly  subject  by  law  to  the  pay- 
ment ot'lods  (I  nii/(s.uiui  aherseijrniorial  due'>, 
iiad  been  sold  apparently  tree  Iroin  all  charges — 
J/cld,  that  the  purchaser  must  be  consiilered  to 
be  ac(iuainted  with  such  charges, and  was  liable 
til  pav  them.  Miixsin  \.  I'liiltiiii,  7  J.. CI.  I(i5. 
S.  C.  18(13. 

11.  And  when  a  j.ur(dia-er  refuses  to  lake  a 
title  of  the  propeity,  a  judgiiK  iil  ol  tlie  court 
will  avail  the  \eiidor  instead  ot  a  title  deed  .-i'-ned 
by  the  purcdia.'-er.     lb. 

J2.  Where  the  delendant  liaii  jiiirchased  an 
immoveable  fiom  the  jilaintili,  and,  having  de- 
posited the  purcha.^e  money,  tlie  hyputhwary 
creditors,  whose  cla;ms  were  anterior  to  the 
plaintiti's  mortgage,  were  paid  under  a  judg- 
ment of  distribution  in  prelereiice  to  the  latter, 
who  thereupon  brought  action  against  the  de- 
fendant, on  the  ground  iliat  he  was  personallv 
liable  to  the  jilaintitr  for  the  entire  amount  of 
the  purclia>e  money— //,/,/,  that  there  was  no 
per^ional  undeMal<ing  in  the  jiart  of  the  defen- 
dant, other  than  the  payment  of  the  plaintilt'out 
of  tlie  purchase  money,  according  to  the  sufti- 
r.iencv  thereof,  alter  the  jiayment  of  prior  and 
preferential  prnileges  and  mortgages  chargeable 
to  the  property,  and  the  plaintiti's  action  was 
dismissed.  Vubttc  V.  CIturron,  D  L.  C.  J.  7t», 
S.  C.  1865. 


LS.  The  unpaid  vendor  of  an  imniovHiil,|p. 
who  has  instituted  an  act'on  in  rescission  .in  a- 
coiint  of  non-payment  of  the  jirice,  even  v,  i,, 
judgment  has  not  yet  been  rendered,  lia>  u  \-.p,^ 
to  be  piiid  by  [ireferenceover  a  mortgagee  •aIi.,,. 
hy|Mitliecs  have  been  registered  two  year-  |ir,,  r 
to  Ihe  registration  of  the' deed  of -ale.  (iimi'i,,,, 
k   ra!(,i.s,  18  L.C.J.  26.  Q.  \i.  187;^;  2o|  i  (■.(•. 

14.  A  vendurof  immoveables  before  tilt;  |.ii... 
iiig  of  the  Code,  who  has  assigned  fKlrtion^  ..til.p 
purchase  money,  can,  neverlliless,  bnn^'  n 
resoluloiy  action  by  reason  of  the  detimh  oi 
the  vendee  lo  jiay  any  portion  of  the  |iiiri  L.i-. 
money,  and  the  intervention  in  such  acti.  n  |,v 
the  assignees,  containing  a  declaratim,  ,| 
acquiescence  in  such  action,  places  the  piaimitl . 
action  bevoiid  rpiesiion.  M  atsnu  ii  J'rrkm.s  U 
L.  C.  J.  iiGl,  Q.  B.  1874. 

IV.    RuiHTS  OF  Pl'RCHASFR. 

15.  Wherealot  in  adeed  of  sale  wasdescrilie.! 
as  liaviiig  VM  teet  frontage  towards  Hope  -net!, 
and  it  turned  out  to  have  only  100  teet  fronta;., 
but  the  back  ot  the  preini.'-"es  extended  tii  i;;, 
feet,  and  the  Iwt  contained  even  more  ihari  wa- 
intended  to  be  conveyed,  the  deed  giving  ii  fuil 
description  of  the  boundaries  on  each  sidf- 
Jlcld,  that  the  sale  was  by  measurenier,t,  .anj 
the  vendor  could  not  take  "money  for  what  lie 
had  not  delivered.  Pulfer.son  v.  l'slji,riii-,:\  k.L, 
458,  K.  B.  l^^.SO;  1501  C.  C. 

1(1.  Action  was  brought  for  the  balaine  ofihe 
price  of  sale  ol  ■■'-■■>in  lots  ol  land,  and  tliede 
tendant    pleaih  agreement    by    winch  lie 

bound  himself  •  re  the  buildings  on  tlifl.iis 

again,-t  tire,  lo  l.-.-  stent  of  the  bala'nce>uolfor, 
and  10  transfer  the  policy  to  the  ven.lur. ui 
whom  the  plaintiff  was  the  tran-leree— //tW, 
that  the  interest  of  a  vendor  in  a  ]Hilicy  of  in-iir- 
ance  pa«-(  s  to  the  purchaeer,  where  the  sale  is 
iiotiHed  to  the  Company,  and  ])ayuients  siil.st.  j 
;.iiently  made  to  tlie  vendor  by  the  Cuniranv, 
under  such  insurance,  of  a  sum  giealer  lliaii  ilie 
balance  of  the  ))urcha.<e  money  remaiiiin;:  iin- 
paid  by  the  purchaser,  is  a  di-charge  f.  r  >ii.'li 
lialance  Li</(iin/  v.  Cni])sir,  5  L.  C.  K.  4?i, 
S.  C.  Is5:!i  24S2  A-  257(i  C.  C. 

17.  Where  the  plaintitrbrought  actiononailehl 
of  sc.ieto  thedefendant,  wliicli  contained, iiiming 
other--,  a  stipulation  totlie  ellectthat  the  ven.lur  | 
sliLiuld  furnish  lothe  purchaser,  befme  |iiyiiieiil  i 
of  the  instalments  sued  lor.  a  certilicate  In . in  the 
registrar  of  the  county  in  which  such  laml  m^' 
situated  that  there  were  no  mortgages  or  iiiiiiiii- 
brances  on  the  land,  but  brought  no  pnxil  tliat 
such  certificate  was  furnisheil— //i/'/,  iintwiili-  | 
Stan. ling    jiroof    adduceit     with    the    plaintillV 
answers  to  the  pleas  of  a   notarial  re.-eipt  ii..t  | 
registered,  but  dated  previously  to  the  siile, .' 
chaiging  i\.liaiUi'»f  ilefonih  claim  allege.!  lyilie  | 
defeii.ianl's   pleas  to  e.xist  o'l  the 
iioii,    that    the   action    could    be 
ISiiiihir   V.    Carter  &  Richardson 
L.  C.  R.  2!)1,.S.  C  1855. 

18.  WJieie  a  purchaser  of  an  iiriii!.'vpf.':i' 
with  warranty  was  sued  in  declaration  of  liyjo- 
tliec  by  certain  mortgages  of  the  jiinpertv,  anil 
the  defendants,  transferees  of  balance  of  tlieprice 
of  the  purchase,  advised  Lim  to  abandon  ilif 


and  III  i|iif>- 
iiiainliiiiR'l. 
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ii,E«E  OF  Vendor. 

unpaid  vendor  of  an  inin)ovt;i|,|p. 
Iitntf'd  at)  nct'on  in  rescif^siou  un  •,.. 
i-pavMienl  of  llii-  jn-jce,  oven  v,  h.-ro 
IS  luit  yet  been  rendered,  1jh>  u  iii:i,( 
preference  over  n  inort]L.'ii;;ee  ■\li,,., 
live  been  registered  two  yeiir>  p.:,,r 
ration  of  the  deed  uf  -ale.  (iiniili,,, 
'I..C.J.  2G,  Q.  B.  1^78;  ■JtJlir.C 
durof  iiiiinovealiles  liefuretlie  )ia>.. 
ide,  wlio  lias  aBsii.'ned  fKirlion>  nftlif 
unev,  can,  neverlhle-^s,  Lnii;;  ;i 
clion    liy    reason    uf  the  delimli  oi 

0  jia\-  any  portion  of  the  piirdia-c 
the  intervention  in  snch  aetKii  Lv 
es.  containing  a  deciarutinii  ,',i 
Mnsuch  action.  plaeeH  the  iilitimitl.. 
il  ipiestion.  'Hulnanii:  J''rkin.s.l< 
,  y.  B.  1874. 

rs  OF  Purchaser. 

?alot  in  adeed  of  sale  wasde>ciil)e.t 
d  It-et  frontage  towards  Hope  street. 

1  out  to  liave  only  KlO  tieet  froiiia;;e, 
<  ol  the  premises  extemled  to  Kj 

l«t  contained  even  more  thaii  \va< 
>e  conveyed,  tlie  deed  giving' a  full 
of  I  lie  houndaries  on  each  -iii(— 
he  sale  was  fiy  nieasnreiiiei.t,  nnj 
ioidd  not  take  money  for  what  he 
ered.  Pufter.soii  v.  r.shiiriii-,'Mi.l. 
m-.  1501  C.  C. 

I  was  hrought  for  the  halaiii'e  of  the 
Ot  '/''"in  lots  ot  land,  and  Ille^!^ 
ide.  agreement    liy    wlnuli  lie 

H'  ■  re  the  haildings  un  tliduij  | 

0  I,  :■  sieiil  of  tliehalaiici-MM'^lfur, 
s(er  the  policy  to  the  vcn.lur, ,-, 
ilaiiitif}  was  the  tran-lertT-.//!/./, 
■est  uf  a  vendor  in  a  )iolicy  of  m>iir- 
o  the  purchaeer,  where  the  sale  is 
le  Company,  and  ]iayiiients  siiluf. 
e  to  the  vendor  hy  the  ronipanv, 
nsnrance,  ot  a  snm  greater  tliun  tlie  I 
he  jiurchase  iiiuney  reinainiii^' un- 
purchaser,  is  a  di-charL'i'  t'"i'  >iii'li 
.iiliiin-  v.  Cni]intr,  ;J  L.  (.'.  1^.4"", 
Us2  \  2,57ti  C.  C. 
the  plaiiitiirbroiight  actiuiioiiaileBJ  j 
'(lefeiidaiit,  which  containi'd, among 
iilhilinn  totlie  effect  that  llie  vemlor 
■h  to  the  purchaser,  liefiiv  |ayni*iil 
iieiils  sued  for.  a  certilicate  Irniiiliie 
he  county  in  which  snch  laml  na.«  [ 

there  were  no  mortgage^-  ur  iirimii- 
lie  land,  hiit  hrotight  no  proot  that  I 
ale  was  ftirtiished — 7/(7'/,  iii'twiiii- 1 
Kjf   adduced     with    the    plainliltV 
he  pleas  of  a   notarial  receipt  iivt  | 
It  dated  previously  to  the  sale,  ' 
lillinr  ilej'iinih  claim  alleL'eilbyilie| 
pleas  to  exi.st  on  the  land  in 'jncs- 
he  action     couM    he    mainlaiiK'l 
Carter  &  Ificliardsoii   (■■.■  qi'id-  5 1 
S.  C  1 855. 

a  purelia?er  of  an  iiiii)i':'ve!i 
:y  was  sued  in  declaration  of  livfo-l 
in  mortgages  ol'  the  ]ir(i|ierty,  sini  j 
Is,  transferees  of  halance  of  tlieprice  | 
late,  advised  him  to  ahnnJoii  liie j 


rroperty,  and  thev  would  liold  liim  harmle-s  on 
account  thereof_//«W.  confirn,ing  the  j,"!, 'en   I 
.(  he  court  below   that  thepluintitrwaVe'u  tie" 
,0.11.  action  of  mdeninity  fro,„  theperiod  o    he  I 
,:l«tidonmen  ,and  that  notwithstanding  that  t  le  I 
nrnioveable  be  not  yet  sei.ed,  and  altCo,  j,d        ■ 


sue  fur  the  price  in  an  a.-tiV.t) 

■"'"'    siiiiolv.     youn,/e/„l. 

R. 


."",  ■-""'" V.      touiK/  el 
itAltL.U.K.  .r,.V,y. 


i-:L.t.K.  I  of  „-•<„„, psii  p„,,;iv 
A-  MiilUit.  8  I,  c  ."/ 
ISCl. 

!sucii.,assagei/A7,o,t''; ''hr;eX';:;;:'f 

^^alitCt^rhllirio^Z'''","''? 
,     ,  Where   U.  plahuil^r  aM;^S  oi^^^i;  I  ^t  f  V[  'Sl-''^'7%^^i^^^^^^ 

■'"'it  'I'i.i'^n/",.^''"*^"''^"''  «''^  ''"J  become  aN    l8fi        5'2  iVsVoC  c"      ^-  ^'  ^^  •^'^'''  ^-  ^^■ 
nJicataire  ol    the  property   of    her    father    .it        o^  '    ...T'- "^^  '•^•''^*'-^' 

•Lerirt'ssale,  brou.'ht  action  (or  the  aSm  o     resold  Vcon^racf'T^P^■'■'^■^'^'  "«    ««"""  '<> 

""^!":::::':!"'LL''^.^«'X'"J-'t  having  conth^i^l !  j£;;v  ::;^-'Tthe  jS  "  C;"' aiif  r 

21).  Tender  of  the  thing  sold  imist  be  ma,)e  at 
such  an  hour  on  the  last   dav  as  will     'y,\h^ 
pmvhaser    time    to     weigh  'and    exam  ne    it 
/m«.M-e  V.  GorJon   .t  at,  U  L.  C.  Tm,  (J- 

J)-  The  purchaser  of  a  merchant  ve,ssel  at  a. 
.lud icial  sale  has  no  right  of  propertv  as  a-'a  nJt 
a  previous  transferee,  wlio-e  deo.lVbv  .",,  p 
-ortgiige)  has  been  r  giilari;  i:^.t::C  ^ 
ui  t.  n,  liouse  and  endorsed  on  t  ,e  back  of  e 
regs,rar«   certilicate,     liuniU,,,,    v.   K,!,,     I 

\ic.  cap.  UN,   .sec.  40  (7  .vey.  .   v  .   jd 

^      .     -   - „,  ,  . ..  ^  ^    r  I  Civ  i  V   !''"'^''-'''P''  c"*"""'-  i"Hier  art.  lo.'io  of  the 

J.i.  The  purchaser.  undJr  a  p;;mi;  "^f  sale  5^  o  he'v':^  of^nr'"^^  ^'•^•"  ^'-  «■■"'- 
.tliiossession,  having  brought 'action  against  a  '  b  ,t  where  he  has  ™1.  *  ^'""^''V^  purchased. 
iluni  party  to  whom  he  had  resold  a  portion  o^'  •  the  ,  ri  e  of  .  «  ^  "  '''",'  "*  ""^  princi,,al  of 
...e  properly,  both  in  hi.s  own  natne  anl^  a  n.'en  !  a  a  ■  a  ,  e  in  T',"''  i''^  'I'"-^  '''^'  "'« 
llnsven  or-//,7,/,  reversing  the, ^,d.mi<.nt  or  s.';;.f,\  f'^^^^ 
-I"-"'  Udow,  that    he  was^nti.ild  ^^o  .i'ig! ,  /W  .'"i.^''^^?;  f'^,^  Uie   purchase. 

w-irt,,  .i'''''"'"''  "'■'*"  I'lnnovealde,  with 
warranty  of  Ins  acts  and  promise.s.  is  ho,  n  i  to 
give  jxisses  lon  to  the  purchaser  before  he  can 
recover  the  price   of  ih,.  .ale.     Fouldl  elaly 

■    The  v^'    '■  ^"  ■  ^-  ^  '^-  l«7:i;  1509  C  C 

.«    I  he  vendor  who  proceeds    for  the  pri.'e  of 

-  le  o  an  itmnoveahle  burdened  ^ith  a  h  .pothec 

•ill  oh  am  judgment,  nut  must  give  se<.urilv  to 

he  deten  tant  agai,i-t  such  livtJhec.      )  ,lho 

v.    A;„;v/eo,.,    U    K.    L.  718;  C.  C.  1875  ••'l518 


t  i  t\  . ^-'"  ■*     MI      U 

''""n";    ,^'onmnet(il&  Ilukhins, 

'j>.  y.  li.  i8uD. 

lit.  Wl'^e  a  purclia.ser  who  ha<l  re-sold  called 
,;,  ills  vendor  to  guarantee  him  against  opposi- I 
tioii  ti.ed  to  a  demand  m  ratificatTon  of  title  hv  I 
nie  person  to  whom  he  ha,l  ie..sold-//,,/,/,on  thi  ' 
ar;:iinie,it  tha  „o  action  en  yarautie  could  ' 
ari.se  out  of  a  demand  m  ratiffcatmn  of  title  tha  ' 
die  agreement  wa,s  entirely  unfounded,  anil  the  ' 
aciioii  ,:n  tiarmitie  was  maintained.     Lnnl,,,,  < 

20.   \  here  0  an  action  Ibr  the  balance  of  the 
K'ce  0  sale  tlie  .ielendant  pleaded  in  compensa-  I 

I  :,on  a  dehciency  in  the  cotitents  of  the  immove- ' 
al.!e  ac,,„,red-/^.W,  that  he  .vas  entitled  to  do 

I  K,  notwithstanding  that  the  claim  had  .since  i 
Mil  transferred  to  another,  and  the  transler  I 
rr;  ''y/l^e  ^lefendant.  Masson  et  atV 
(nrhalh,  2  L.  C.  J.  Uo,S.  C.  1858;  1,501  C  C 


notciipation.andthe  latter  pleade"l  that  his 
kughier  had  never  been  actually  propria  or  of 
me  property  and  was  not  entitled  to  the  rents 
niereof-//eW,  that  the  adjudicataire  of  pro,  ertv 
.1  ^herill  s  sale  was  entitled  to  receive  the  rents 
aN.|  revenues  frotn  the  date  of  adjudication, 
■jM'ther  the  purchase  tuoney  be  paid  or  ,o 
I  M/nn,o,/ V.  Shaw  4  L.  C'  J.  1,  C.'c.  1859. 

...  And  a  purcha,ser  at  a  judicial   sale  mav 

lamtam  a  pen  ory  action  without  havm.-  hail 
I  |.)s,sessMi,  and  petitory  action  is  the  proper  I 
;eiiieily  lor  the  plamtilf;  adjudicataire,  after  tne  I 
lapse  of  a  year  Iron,  the  day  of  adjudication,! 
a.Miiis  he  defendant  in  whose  hands  ,|,e  j,".' ! 
jiioveale  has  been  sold       //„,./,   v   .VcXcal,4\ 

WtV  ^'*-  9-  ^^-  1^54;  712  C.C.  P. 


Ml  asprupr,et,>r,an,l  i,is .selling  i„  thecapacitv 
hfat-nieyot  the  vendor   ..,uld  not   ath.^a    I  iV 

ff  ]".  ';^«'^^''''  'li*'  V rty.      G„,,,li„  i,  riu' 

lo'lils,?;'"'"'"''"'^  <;//«„/„,  9  L.  C.  K.  .■iio, 

l,}\  ,!^'''''''<-'   f^e   'ols  of  laml  had  been  .sidd  to 
he  e,,,„i,„,  ,„  „„p    1,,,^^.,^  _,^,^^j  one  prize 

1>'^'l     nmrchaser  had  o,,ly  obtained  ...sse'ssio,; 
I"  ol  t  lem,  and,  being  sued  for  the  balance 

'  ,1      !."■"'  ^^'•"  •*  larger  sum  than 

irstof  the  lot.s,    and  that    he  was   entitled 

;;rWore,oliave.hevah.eofst,chh.tdXue;i 


I  from  1 1 


ini'llin  ileei 


lie  ungina 


sion  of  the 


|>riceofthelots— //cA/, 


'"Mhat  the  pie 


',  revers. : 
court  below   (ti  L.  C.  .J. 


V.   KkjhTS  01-  Co-VliXUORS. 


I  scliun  was  (|i 


■H  was    well  founded,   and 


L.t.,J.i;j2&13L.C 


i.-.'-ed.     McVeigh  &  L 


the 

unnii-r,  7 


:U.  The  plaintifl'b 


deed  of  .sa 


e   made  bet 


"•ought  action  on  a  notarial 


ween    hini.self  and    two 


C.C 
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1303   VENDORS  AND  PURCHASERS. 

l/sW,  that  in  such  case  tho  rights'  of  tlie  iliU'crent  j 
vi-nilors,  selling  iti  difterent  capacities,  woiiM  mn  ' 
lie  presumed  to  be  cniial,  hut  sliouid  appear  of  i 
record.  Holland  v.  Thitmltmi,  4  L.C.  it.  121,1 
.«.  C.  1  -34.  I 

VI.  Rights  of  Vkndor. 

35.  Where  the  plaintitV  had  solil  an  ini- 
iinoveal.le  to  one  of  the  di'fendant>,  whu  hud 
tiiin-'iM  red  it  by  rtt^t;  of  donation,  suhject  ainon>i 

■othci-  tilings  to  the  ciiar^e  of  payintr  the  unrclia.^c 
inoiuy  to  the  acriiiittal  of  the  purcliascr  and 
(IdMor,  which  they  failed  to  do,  and  tlie  vendor 
brought  action  in  re.siliation— /A/'/,  reversing 
the  jndginent  of  the  court  helow,  that,  iiutwitii- 
standing  the  deed  of  donation  wa.s  registered  and 
the  deed  of  .sale  was  not,  that  the  action  must 
he  iiuiintained.  Pateiiawlr  S:  L'lh/cr  et  at.,  7 
L.C.  R.  fiH,  Q.  B.  1H57  ;  \oM  C.  C. 

36.  A  purchaser  enjoying  the  property  pur- 
•cliir^ed.  and  the  rent-,  etc.',  tiiereuf,  but'who  is 
cntiijeii  to  witlilinM  ilie  piircha-e  inonev  until 
the  vendor  stiall  have  complied  witli  a  judgment 
condemning  him  to  remove  certain  oppositions 
filed  against  a  petition  in  ratificiuion  of  title,  i- 
nevertheless  Iwund  to  pay  the  vendor  the  interest 
u|)on  tlie  purchase  mijiiev  as  it  becomes  ■  iic 
JJiiiiiiii;/  &  y>o»;//(m-,  9  L'.  C.  H.  olO,  Q.  H.  ls,j:), 

'M.  In  an  action  en  r^.iiliu/iiiii  ih  rniiti — llrll 
that  .such  an  action  is  not  allected  bv  the  non- 
registration of  the  deed,  or  by  the  fact  of  the 
vendor  having  been  an  oppo.sant  to  an  applica- 
tion fur  rntilication  of  title,  on  a  .-ale  made  bv 
Jii.--  immediate  vendee.  Dwid  v.  Gi;i(iril  el  nl. 
n  L,  C.  K.  79,  &  (!  L.  C.  J.  122,  S.  C.  I^^fil  : 
1J12C.C. 

3«.  The  unpaid  vendor  who  has  sold  with  a 
term  has  only  a  resolutive  action,  and  not  an 
action  in  revendication,  although  he  reserves  to 
himself  his  right  of  property  until  perfect  pay- 
ment, and  has  the  right  to  retake  his  property  'in 
case  of  non-jiayment,  even  without  judicial  "pro- 
ceedings. Bidwn  <fe  Lemieux,  3  11.  L.  SGI, 
il.  n.  1871  ;  1999  C.  C. 

Vri.   SOLVEXCY  OF  PuBCHAStR. 

39.  He  who  buys  goods  on  credit  impliedly 
a-sures  the  vendor,  it  iii  t  of  the  actual 
sufficiency  of  his  assets  to  nieet  his  liabilitie-,at 
least  that  there  is  a  reasonable  probabibtv  of 
such  sufiiciency,  and,  while  the  vendor  on  credit 
takes  the  risk  of  the  subsequent  insolvency  of 
his  debtor,  he  is  not  supposed  to  contemplate 
the  escape  or  bankruptcy  of  his  debtor  by  reasou 
of  a  state  of  insolvency  actually  existing  at 
the  time  of  the  purcha.se.  Tempest  exp.  v. 
Duchesnay  ei  vir.,  11  L.  C.  J.  57  ic  2  L.  C.  J. 
276,  S.  C.  1867  ;  Ins.  Act.  187.),  .sec.  ISt!. 

40.  And  where  a  party  buys  goods  on  credit, 
knowing  his  aliairs  to  lie  in  a  bad  state,  although 
he  may  have  no  intention  of  defrauding  the 
cred  itor,  yet  in  the  eyes  of  the  law  he  does  a 
wrong,  and,  if  he  subsquently  declares  insolv- 
ency, the  court  may,  in  its  discretion,  suspend 
fora  period,  his  discharge,  II.,  Jt  Ins.  Act.  1875, 
sec.  57. 

VII.    UNp.iiD  Vesdor. 

41.  Tlie   unpaid   vendor    eould   not  legally, 
•even  before  the  coming  into  force  of  the  Civil 
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Code,   revendicate   goods  for  which   credii  1,^,1 
lieen  jjiven.     lirown  &    Hawk.iwort/i  el 
L.C.  J.  114,  Q.  B.  1870  i  1999  C.  C. 

VENUE. 


I.  ClIAKdE  OF,  42 

II.  I.N-  Civil,  Cask.s,  43-70. 

III.  Is  Maritlmk    Casks,  .vte    JI 
LAW. 

I.  Change  of. 


■VHIll.Mi:; 


42.  A  judge  of  the  Court  of  Queen--  l!..„,.|, 
silting  in  the  Montreal  district,  may  .lircLt  tL 
trial  of  a  person  charged  with  the"  cumiiH--.,,. 
of  an  oHence  in  the'Qnebec  district  t..  t.ik' 
place  in  Montreal,  the  power  U)  clian  ■.■  \t,\ 
venue  not  being  limited  to  a  judge  sitiiiu'm  ih, 
district  where  the  otlenoe  was  alleged  t"  h,,,. 
been  committed.  Bn/diies  exp.A^L  C  I  lii 
Q.  IJ.  1874  iC.  32  .V  33  Vic.  29,  sec.  II.' 

II.  In-  Civil  Cases. 

43.  A  hypotliecary  action  must  be  br..ii  'ht  ii 
the  place  where  the"  land  hypothecate  I  i-'^im.' 
ateij.and  nut  where  the  contract  ufhvpi.ii|..c  »> 
made.  Mnrk-itl  v.  Cavfinai//i,  4  L.  C.  J  7  S  (' 
1854;  37  C.C.  P.  •    .    ■'^■ 

44.  A  sale,  efTected  by  correspondem-e  In- 
tween  the  plaintill'and  the  defendant  residiunn 
ditl'erent  districts,  and  delivery  made  in  tln^pl",  i,. 
tirt's  district,  payment  to  be  inadc  bv  iiuie  iihv- 
able  ill  dcl'endanl's  district,  does  nut  cuii-i.m'a' 
a  cau.se  of  action  arising  in  the  piaintiil- .li,- 
trict,  so  as  to  entitle  him  to  sue  in  sncli  ,],-ii„m 

HV//-ct'(i  V.  Kill/  el  at.,  6  L.  C-  R.  492.  S.  C.  i-.K 

45.  Wheie  the   plaintiif   bruuglit    action  m 
Montreal,    on  a   contract  between  himself  ml 
defendant,  by  which  the  latter  agreed  tu  cuiivfv 
a  certain   quantity  of  cord  wood   to   Moiiiiftil 
from  Three  Rivers,  but,  having  arrived  at  .Mim- 
real,  sold  it  on  his  own  account,  auil  the  piiuniiit  I 
prayed  that  the  defendant  be  condemmd  t,  pav 
over  to  him  the  value  ot  the  wood— //.,'./.  on  ii 
declinatory    exception  tiled  bv  the  .ieiemiaiit, 
that  the  action  was  properly   orought  in  .nLiu- 
treal,  as  the  right  of  action  aro.<e  where  tin- sale  | 
was  made  by  defendant,  and  not  where  the  con- 
tract was  entered    into  between    Imu    aiil  the  I 
defend  int.    liicher  v.  Moiigeaii,  ]    L.  C.J.  1#,| 
S.  C.  1857.  ' 

46.  R.  agreed  verbally  with  H  at  Xi<; 
tow  his  raft  from  Nicolet  to  Queb.'c,  iipani 
which  H.  telegraphed  to  his  agent  at  yiieln'c  to) 
instruct  the  agent  of  R.  in  Quebec  tu-cniuJ 
R's  steamboat  from  Quebec  to  perform  the  tow-i 
age  in  question,  which  was  done,  an.l  the  rafil 
towed  to  Quebec  accordingly— //t/'/,  tiiat  (liej 
cause  of  action  did  not  arise  I'n  Quebec,  soastoj 
give  the  court  there  jurisdiction  to  trv  the  ca-e.| 
liousKean  y.HwjIies,  8  L.  C.  R.  187,  fe.  C.  1-j:. 

47.  In  an  action  in  separation  of  projiertv, 
where  the  parties  lived  in  Three  River.-,  hut  tliel 
husband  was  temporarily  in  Montreiii— //<W,| 
that  the  action  must  be  brought  belore  tliel 
court  of  the  district  in  which  the  partiej  bll 
their  domicile,  and  it  \vsj>.  conseqiit'iitly  'JijJ 
missed  sau/d  scBourwoiV.  Kennedy  \.  BlM\ 
3L.  J.   284  &  9L.   C.  R.  344,  S.   C.   1SJ3.  «l 

c  c.  p. 
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II.  Casks,  43-70. 
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e  of  the  Court  of  Qiieeii'>  i!,Mi,.l, 
Muiitrt-al  diwtrict,  may  .lirnj  ii^! 
son  charged  vvuli  tlip"  coniriii 
e  ill  tlie'QiR'bec  distrit;!  t 
iilreal,  tlie  power  to  (;liai/^..  i,,, 
iiig  limited  to  a  jmlge  sitiinu  n,  n,,, 
e  tlie  olteiioe  wan  ullejred  i,,  ||,j^ 
ted.  Jiri/iloes  exp.,lHL,(\  .]  lii 
2.  32A:3:i  Vic.2y,  sec.  II. 

IL  Case.s. 
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1  I-  Sllll. 
li"0  n> 
.  7.  S.  (' 


ithecary  action  must  he  In 
ere  the"  land  hyiintliecat.- 
wlicre  tiie  ocjiitract  of  livp  . 
•(7/  V.  Caviinaij/i,  4  L.  C.  . 
'.  P. 

',  ftTecled     by  corresjiondci in- 

lintitt'aiid  the  defendant  rc-;.li;,.' ^ 
•icts.and  delivery  made  in  iii>|,!"  >,. 
paynieni  to  be  niado  In  nuif  |.,iv- 
Jant'.s  district,  does  nut  cnn-iaiut. 
lion  arising  in  the  plaintiil'- .iis- 
i  entitle  him  to  sue  in  siu'li  di-ivt 
'11/  et  al.,  G  L.  C' R.  Ut^,  S.  C.  l-.K 
e  the  plaintilK  liroiighl  actMiim 
II  a  contract  lietwcen  hinise.fiii  I 
'  which  the  latter  agreed  i.i  cuiin'v 
antity  of  cord  wood  to  Moiitic'ii 
livers,  but,  liaving  arrived  at  .Mom- 
n  his  own  account,  and  th<'  piaiiiiiil 
.he  defendant  be  condennH'.j  t,  pav 
the  value  ot  tlie  wood— //.,'-/.  on  ii 
exception  filed  bv  the  detemiaiit, 
)n  was  properly  oroiight  in  .Muiit- 
right  of  action  arose  \v\utv  tin- silt 
detendant,  and  not  where  the  con- 
tered  into  between  him  aiii  ilie 
liiche>-  V.  Moitgeau,  1    L.  C.  J.  IW, 

ed  verbally  with  H-  at  Xiooleliol 
from  Nicolet  to  Quebec,  upon  I 
^graphed  to  hi.s  agent  at  Quebw  lol 
igeni  of  R.  in  Qiieliec  ti,> -eii.l  iip[ 
1  from  Quebec  to  perform  the  toiv- 
ion,  which  was  done,  andtiierafll 
ebec  accordingly— //t'/./,  tiiat  tliel 
)n  did  not  arise  fn  Quebec,  soastol 
t  there  jurisdiction  to  trv  tlieca-e,[ 
'IitS^hes,  H  L-  C.  R.  1 87,  S.  C.  b.j:. 
action  in  separation  of  pro[ieri\'i| 
rties  lived  in  Three  Rivers,  huttlie| 
temporarily  iu  Montreal— //?:/ 
on  mu.st  be  brought  helbre  I 
district  in  which  the  parties  iiiij 
le,  and  it  wa-s  coiisequeiitK'  JiJ.j 
isepourvoir.  Kennedu  wBtMX 
'i  9  L.   C.  R.  314,  S.  'C.    1^0%  m 


J".  The    defendant  resided  Rt    n-o^.r    .    ■ 


\'i;\  [•!•:. 


.'100 


jarui.-hees  at  the  time  XJ.7,i  \  '  ""I'  ""^ 
'■MM.\  to  the  defeident  M  "*'''"'?"'^''"« 
''■^I'la-'i'lliadarSt     .      e.he'd.f"!""'"^-' 

il;:v  iilltiice,    and  fuiisini'    hi.,,   .  .  •      ^"^^ 

riiree  Hiv,.,;,  hut  alleg  n"1,i  ar  .,.  i'.o  .  """'  ^' ' 
U^  wiihii,  ,h,  district  oM  ,''*'''.'''*'''' I 
i..ct,  wiurant  froni  ,' court  i'Tri  "»■''''  "  ' 
r...iele,„lant  pleaded  ihaul  e  0^,,!'^. """■', 

f -|--liction,  .lie  def,:!;iam'u         tuned' 

h:!oi:rco:z.Mo^^nr'^:/^""^^'^-f'' 

I'or'ofllirThreS^^f^,^^  '"'■  ^'--1 
V^  fur  not  hav  n^r"  i^  ere,f  ::^'*"'"'  ^"'"-  ' 
LVuntreii),  where  Tt  was  all,  V   '^"!"P»".V 

i-cf  .heir    business    wtf    "'e  I'nncipul 

'cSoftSj'L^r  rH^'- 

^Y^23,^S.C..Gi:tl4Gife:^ 

■^S'Jon^^"T^''"*'="""°"«"obliga- 

'VtimV    ^      "'■  ^"'  P'^>-«1^'''  ''t  Londo,?- 
'■tlia  tie  eau.se  of  action  arose  in  Ouel,.,. 

J  iliero'irei'r'^'''^'''^^'  ""'^"  tl'e  same 

fcif^r^-''-^«'-"-S''e;bai 

iiMi.    Clark  Z  ^-11  ^"S.'',  ^""'^'' »rose  11, 
p^berethe  defendant  was  sued  for  a  j;wJ 


"■a.,  mad.,  upon      ,      !/   '".'"T"^'''  '  "'"'  ''''•vice 

drawn—//,./,/  ||,..,  ,i,.  ,  '"^  '  *'<'d  "t  .sale  wiw 
!  the  cans,  o  ■;;;,',?;',''' '""'  ""i"n^'iiotion, 
i  C.  C.  iMjj.  ™^'  '•  '''"ttoH,  U  L.  C.  I{,  .112, 

-cl^o;.S"t",h:"o!:s/"''r  ^"^'■^'^  '---^I't 

'»o  years  an,        I    ZmC    \  "'' ■"""^'•''"l  for 
!t'"l'".  hut  failed  t,':,:' ''"''''•IP''''''    'o  hi.s 
i  I":''  1'"'!  been  ord ere  I-/A/  ■\'''''^"^  ^        "»'  P"*" 
eliiiat.,rv  e.vcep.i,  ,  of  n^     l    '"";"«""";;  a  de- 
"lere  mailin.'     ■  ,1  ''efendant,  (hat  the 

uflice  d  S.te'  *L';"''"'"  "'«  Q"^'l-c  past 
though  it  m  'hi'; '7'''^''' '^''r ''■''•'  "'''••^•. 
I'een^ordered:'  /W  :  '/>■  '",  ""  '^  P"''"' 
^^C.l8fi4andar..;(;;./:r'''^^-C-«-^''' 

through  theaaent  \t  .  ,".  '"  -^'«"treal, 
I  who  were  a  fore  -  on  .",'"'  ^'  ,"'^'  f'"i"titf.s 
:  "-ere  sent  to  the  "a  -e''*"^''  T\  ""i  '"^■'''^e^ 
i  could  not  iiave  L  Vh'  :     ,"'."'   ""^  'I''f<'"<l8nt 

I'ouse  in  Mont'r:,  ''vC::;'!',  "- ^'"Htom 
i  plaintiff;  but  where  tliev  v"e  at    ir-'''','^'   '/'   "'^ 

""-.  moment  thev  wer.Z.)?    .''^^  '''"'"'"  ■*  '"isk 

i  arise  in  a  Cig:,':!;!,:!   ;-•-;;; -t.nd,,r  not 

fivered  P.»«  /  e    ,;/''"'''^;^  "; '^^  it  was  so "de- 
j  1«4,  C.  C.  1865  ^w.//.e^./,  9  L.  C.  J. 

jt.£Il'wLiC:r^nj^i;,Sr°'^^'^* 

go  of  oysters    belon^^i    ,    "  -he  Lp'?''  *  '^"'- 
resided  in  Quebec  m,  .7,i  fiefrndant,  who 

'"itted  bv  thedSd  nt   n  r"'"'  "'^  '■'■■■^"''  <^on'- 

I"'  a  .^acVitice  b.Se"ayiPtir^l°'''^t,^''*''=<^ 
count  for  freiVht    ete    rm,    fi       j  P'a'ntiirs  ac- 

W^arin.  fiitd  dedinat vt^etSf  "lie'*"*'-- 
hat,  as  his  domicile  was  not  in  mP?  '  ,''"'^S"'g 

I  I'e  Iiad  not  been  serverfn  r.  *f  on  treal,  and  as 
and  as  the  rK^M  ^r  „  .'^  "1""  '^  "'Montreal, 
Montreathturtlf' '?"'•'''''  r"""''^^"  ''^ 
"-t  the  cir'cumsm,:  oVZT^-^t'' 
plaintirt  havin-r    taken   ..inL    -^r '*"'^=''''    by 

I  I'ad  a  right  o/'-actt  "  h'  e^'and  fir""'"'.-^^ 
was  d  siiiis.sed  n,„l,u,i  '  i  ■  exception 
73,  .S.  C,  I8W.  34  C    C  P  '■  ^'""'"■''  ''  ^^  C.J. 

C.  L-S.^Ccap  *^2  sec  2fi    ^?  '''='^«'-J'-'"ce  >vith 

;^^Q.^.i8jf^^^^"-^^n:^.ft: 

conLS^the^'pSS"'^'  ^P'f'-  C""-'a 
sand  barrels  o  flour  to  .e'som ■■'*?'  '"^  ""^"■ 
anticipation  of  t lie "Vle    I  '^  ';'>'  '"'"'  "*»'*  "> 

$6,000,  wh  ch  draff  was  "'  ""  "i*^  P'aintifi-/,),. 
".e  plaintiff;  tut  Uie  flou  •  Tl^Jl  ^^  'J-;'*  'T 
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■uliore  the  defendant  has  no  domicile, and  where 
he  lias  not  been  served  with  process,  unless  the 
wlioJe  cause  of  action  has  arisen  in  tliat  dis- 
trict. Gault  el  at,  v.  Wriyht  et  al.,  13  L.  C  J. 
4iO,  S,  C.  1868;. 34  C.  C.  P. 

63.  Whert'  two  defendants  were  brought  into 
(he  caf^e,  for  tlie  purpose,  apparently,  of  giving 

jurisiliction,  and  bringing  the  detisndants  pro- 
j/er  from  their  own  district  to  Montreal — Held, 
riinintaining  a  declinatory  e.Yceptior),  that  this 
was  a  violation  of  the  intention  of  the  law,  and 
;  the  action  must  be  dismissed.  Daviav.Kimp- 
Umetal.,2R.  L.  118,Q.  B.  1870. 

64.  The  cause  of  action  upon  the  acceptance 
-  of  PM  application  for  a  policy  of  life  insurance 
.  i)y  an  agent  does  not  arise  where  it  was  taken, 

but  where  the  head  office    of   the  company  is 

.filuated.      Paltuon   v.  The  Miiltial  Insurance 

.'  Company    of  Stanstead   and  Sherbrooke,    16 

.  h-  C.  J.  25,'S.  C.  R.  1872 ,  34  C.  C.  P.  &  C.  38 

Vic.  cap.  20,  sec.  11. 

65.  Where  action  was  brought  in  Montreal  on 
a  promissory  note,  dated  at  Montreal,  but  really 

I.  rniide  m  another  district — Held,  thut  a  declina- 
tory exception  would  lie,  even  though  not 
accompanied  by  affidavit,  and  the  action  was 
di*>misfied.  Hudon  v.  Champa(/tie,  17  L.  C.J. 
4,'),  S.  C.  1872  i  145  C.  C.  P. 

66.  Action  on  promissory  note.i  made  in  one 
,  fjlace  and  payable  in  another,  may  Ijc  brought 

ill  (lie  district  where  tliev  are  payable.  Clarion 
et  al.  v.  McLean  et  al.,\  K.  L.  654,  S.  C.  1873; 
34  C.  C.  P. 

67.  Where  a  commercial  traveller  took  orders 
iu  Kamouraska  for  a  hou.'e  in  Montreal,  which 
were  accepted  by  such  house,  and  the  goods 
forwarded — HeUt,  that  the  right  of  action  arose 
in  Montreal.  Lupierrew  Gauvreau,  17  L.  C.  J. 
241,  3.  C.  R.  1873,  &  Thompxon  et  al.  v.  Des- 
suiiU,  14  L.  C.  J.  184,  S.  C  1870,  &  Joseph  et 
rir.  V.  Faquet,  14  L.  C.  J.  85,  C.  C.  1870;  1474 

..C.  C.A:34C.  C.P. 

68.  Where  a  life  insurance  company  having 
\it3  home  office  in  New  York,  its  principal  office 

for  tlie  Province  of  Quebec  in  Montreal,  and  u 
local  office  in  Quebec,  had,  ujxin  application 
made  in  Quebec,  issued  a  policy  to  a  person 
.re-siding  in  this  city,  and,  being  sued  for  the 
Liniount  of  the  policy  was  required  by  process, 
Htrvod  at  the  Montreal  office,  to  appear  and  plead 
Oiefore  tJie  SujR'rIor  Court  at  Quebec,  and 
■■feecliMd  tJie  jurisdiction  on  the  ground— i/cA/, 
that  it  was  incumbent  on  tiie  plaintiff  to  show 
that  the  policy  had  been  executed  in  thedi.strict 
of  Quebec,  thai  the  proof  adduced  was  insuffi- 
cient for  that  purpose,  that,  on  the  contrary, 
there  was  renson  to  presume  that  the  policy  had 
been  made  an  J  executed  iit  the  liome  ofHce  in 
New  York,  and  the  decliiKUur)  ex(!eption  was, 
in  conse(iuence,  maintained.  IVi/iKf  v.  The 
Jfew  York  Life  Lisurance  Compam/,  1  Q.  L.  K. 
jJ07,  S.  C.  1876. 

69.  In  an  action  pro  socio  arising  out  of  a 
-partnership  contracted  in  the  island  of  Jersey, 
liud  liaving  its  head  office  there,  but  carrying  on 
its  principal  business  and  owning  property  in 
th«  district  of  Gaspe,  the  delendants  who  had 
never  been  domiciled  in  tlie  said  district  were 
HUiiimoned  tlirougli  the  ncwr-papcr  tj,  .appear 
and  plead  there,  and  declined  the  jurisdiction— 
Mela,  that  the  declinatory  exception  was  well 


taken.     Go»set  &  Rabin  etal.,  2  Q.  L.  H.  !)| 
Q.  B.  1876. 

70.  Personal  service  of  a  writ  of  aumnionson 
one  defendant  in  the  district  will  not  give  iL 
court  jurisdiction  over  the  other  defendanig  wiio 
are  non-resident  in  the  district.  Velarr.iidft 
Walker  et  al.,  20  L.  C.  J.  297,  S.  C.  1876. 


VERDICT-<Sce  CRIMINAL  LAW 

&c. 

I.  Of  Ji'RV  IN  Civil  Cases. 

71.  The  verdict  of  a  jury  in  a  civil  case  can- 
not be  .set  aside  in  appeal,  where  a  motiun  liaj 
been  made  in  the  court  below  to  grant  a  neir 
trial,  or  in  arrest  of  judgment,  or  for  jiidgnient 
non  obstante  veredicto.  Show  et  al.  &  Meikl>- 
ham,?t  L.  C.  J.  5.  Q.  B.  1858;  1U4C,  C.  P 

72 .  Where  action  was  brought  on  an  insurance 
policy  for  the  amount  of  insurance,  and  veriic! 
rendered  for  plaintiff,  the  court  held,  that  breach 
of  warranty  being  proved,  the  action  must  be 
dismissed,  notwilhstanding  the  verdict.  Grcnl 
V.  The  Equitable  Fire  Insurance  Conipmw,  j 
L.  C.  J.  13,  S.  C.  1863  i  433  C.  C.P. 

73.  When  in  the  opinion  of  the  court  the 
verdict  is  contrary  to  the  evidence  it  may  lieiet 
aside,  and  a  new  trial  granted.  Mathemon  v 
The  Royal  Insurance  Compani/,  13  L.  C.  J  i 
S.  C.  1868;.f26,  sec.  13,  C.  C.  I^. 

74.  The  verdict  of  a  jury  will  be  set  asiJe 
for  misdirection  on  the  part  of  the  jiid^e,  orii 
contrary  to  the  evidence  adduced  at  tlic  trial 
Holland  w.  The  North  British  .„d  .Menvinik 
Insurance  (Compani/,  14  L.  '^'.  J.  69,  S.  C.  ISiJ' 
426,  sees.  4  k  13,   C.  C.  P. 


VESSELS— -Sec  MARITLMK  L.\\\\ 
MERCHANT   SIIlPPlNt;,  &c. 

I.      LlAHII.irV    FUK     M.^TEBIAI,     .SciM'l.lED    :J 

see  SHIPPING. 


VIS  MAJOR. 

I  What  is.  sec  CARRIERS,  i.iahimtv  nf 


VOIE  DE  FAIT— S'rc  TUK^PA,* 


VOL- 


-.SVo  CRIMINAL  LAW,  LAR.j 
CENY. 


I.  What  is. 

75.  The  purchase  and  removal  of  a  leii'l 
article  from  the  lessee  does  not  constitute  tliel 
and,  although  a  larceny  by  the  plea  miilorii 
statute  of  1858.  could  not  be  invoked  a;  ■ 
interpretation  of  the  word  vol  in  ii  civil  'iil 
Gould  et  al.  v.  Cowan,  10  L.  C.  J.  345,  Sf 
1866. 
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I.  At  Electiovs,  see  ELECflON  LAW 
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WAGES. 


U.KMsriMENT  01.-,  see  GARMSAMEVT 
•  ^ll'^oiis,  see  MINORITY. 
I.  Of  Pii.oTs,  .vee  PILOTS. 


VL    Ok  Groi-xd   of  Nin  nv    iv    1 
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Al.  What  is,  12-20. 

I.    Bv  MoRTfMGEE 


.,,'^J-^I'ORTOAGEE,  1. 

I'i  Lv  ^."'■''*™'"io.v,  2. 


.  L  A  person  who  consents 
t:on  in   favor  of 


J-..  ...  li.vor  or  another  of 

hypothecated  to  liinuself  1 

"•aivcdhia  priority  of  n.on 

other.      Syms    v    J/,./)„„'?/Ty"  «*,"'' °' ^"ch 


to  the  hypotheca- 

.']  property  already 

"'"  l.'e  I'eld  to  have 

-'a^ein  (avorofsuch 


FKEer  OF, 


i.^''  Uf  Obje 


P' Of  Exec 


OTION.S,  4. 


I'TION  TO  THE  JuBISDIOTION, 


ed  if 


IL  Bv  Prescription 
regular 


■•59  i  2048  C.  C. 


Jiiconiplained  of  for 


them,.*elves  fatal,  are  1 


■ennedy.  1oT'c':Y458"q':  ^^859.'"^'^^*  "^ 


i\ 
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III.  Effect  of. 

3.  A  consent  of  the  parliop  to  >mit  to  wnivp  the 
filing  of  an  infcriptioii  tn/oux  ajsainct  a  liaiiitl'V 
rcturi),  ullfjied  by  exception  to  tlie  form  to  be 
false,  in  not  oliligntory,  anil  .-iucli  conpeiit  will  be 
i^el  aside  by  the  court  on  ibe  ajiplication  of  the 
(lelenduiit,  wlio  will  be  (itrniittc(l  to  tile  fucli 
inscription.  McLimmtt  v.  J{obin,  15  L.  C.  K. 
:j7,  S.  C.  1^64. 

IV.  Ok  OiufX'Tioxs, 

4.  A  respondent  who  ban  proceeded  it)  appfal 
is   held   to  liave  waived   all   fc)inial   objections,  i 
Jli-nry    v.     lluUnml,  I    L.  C.    R.    401,    Q.  L! 
1851. 

V.  Of  Ex('Ei>tion  to  tuk  Ji-rihuictiox.  j 

5.  Every  motion  in  an  act  of  i»\ibmisi!ion  to  the  i 
jurisdictioii  of  the  cciurt,  and  I?,  conpe(Hiently,  ii  I 
waiver  of  all  objections  to  the  lorni  of  the  sum-  j 
juons,  and,  therefure,  a  .service  of  motion  for  | 
particular.s  udmits  the  siitliciency  ofthe  juri.-dic-  \ 
tion,  Miitiri'i'  el  til,  v.  Ldlilmtii.  3  Hev.  do  Lejr.  ' 
72,  K.  B.  If^lO,  k  art!'.  7  A-  «  infra. 

VII.  Of  Nonet;  ok  Photest.  I 

G.  A  promise  to  pay  a  protested  bill  of  ex- i 
change  upon  which  no  notice  of  protest  has  ! 
lieen  given,  if  it  be  made  with  a  knowle<|(re  of ! 
that  fact,  is  a  waiver  of  want  of  notice.  ViV.v.v  v.  ' 
If'fV.so/i,  2  Rev.  de  Log.  28,  K.  B.  1812.  , 

\'III.   C'F  Preli.mi.vaky  Pi.E.tS.  j 

7.  On  an  application  to  set  aside  a  conviction 
(or  sell'.ie  liquor  without  license — Held,  that  a] 
plea  to  the  merit.-*  wa.s  not  a  waiver  of  the  plea  to  i 
the  jurisdiction  which  had  been  previously  liled,  | 
but  whicli  had  not  been  decideil  ution.  Durn\ 
ford  V.  Fuvreav,  1  C.  L.  J.  19,  S.  C.  1807. 

8.  But  where  the  defendant,  instead  of  pleading 
to  the  juiisdiction,  made  a  motion,  and  on  the 
Haine  day  filed  his  plea  to  the  merits — Held, 
that  a  plea  to  the  merits  'vas  a  waiver  of  objec- 
tion to  the  jurisdiction.  Durnjhrd  v.  St.  Marie. 
1  C.L.J,  ly,  S.  C  18G7. 

JX.  Of  Protest. 

9.  The  husband  being  universal  legateeofhis 
wife  had  endorsed  for  her  a  proniisiory  note — 
Held,  that  he  was  bound  to  pay  the  amount  of 
the  note,  notwithstanding  there  was  no  protest, 
it  being  snfliciently  established  that  he  had 
cotiSented  in  the  name  of  his  wile  to  waive  pro- 
test in  order  to  avoid  costs,  and  that,  in  fact,  the 
wife  was  iiily  a  y;/*'^  nom  to  cover  the  trading  of 
tiie  husband.  Btriau  ii  MeCorlcill,  14  L.  C.  R. 
400,  Q.  B.  18C4. 

X.  Of  Right  to  Revise  Costs. 


WAIVKR. 


XI.  Of  Securitt  fob  Costs. 


i:)l2 


Jl.  On  a  inc'ion  for  renewal  of  sec  mi  I  v  for 
coBts— //(/(/,  that  U|)on  the  death  of  a  pany 
giving  security  for  costs  the  defendant  xr^, 
entitled  to  another  surety,  and  that  no  svaivcroi 
that  right  could  beset  up  until  the  defcji.lani 
had  received  notice  of  the  death  of  (lie  surn. 
in  the  ordinarv  manner.  Oraimjerv  /'(irk 
L.  C.  R,  1:M,  ;s.  C.  1«G5. 

XII.    WUAT  IS. 
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10.  When   a  party  moves  to  revise  certain 
items  of  taxation   in  a  bill  of  cosl.s  by  the  jiro-  j 
thonotary  he  thereby  waives  his  right  to  object 
to  the  other  items  of  taxation.     Kerr  v.  Gugy, 
10  L.  C.  R.  478.,  S.  C.  IStiO.  j 


2.  The  appearance  of  the  defendant  wiriiont 
pleading  a  detect  in  the  summons  In  a  ivaivi-r,.) 
the  irregularitv.  Bdamiir  v.  J'erri<iiill,.{  Hev 
de  L.'g.  350,  K.  B.  1817." 

l.'i.  A  plea  of  general  issue  is  waived  wheriii 
is  filed  with  a  jilea  of  payment  or  coinpin-a. 
tion.  tVi.tcy  V.  I'illeiienre,  I  L.VAi.  IH',  {^X 
ls.51. 

11.  Where  a  defendant  tiled  a  petition  in  ;rn- 
probation,  but  omitted  to  mcivc  to  ■■et  aside  an 
inscri)itiiin  on  the  merits— //c/i/,  ilmt  he  h*! 
virtually  waiveil  all  pretension  to  procei'.l  dnlm 
insuriptmn  in  improbation.  I'hitiiis  v.  IlarUit 
al  A  ll'irU,  1  L.  C  R.  305,  S.  C.  185 

15.  Partial  payment  of  a  pnniiissorv  imtei^a 
waiver  ol  all  objeciions  as  to  want  <pf  ilcinsmlf.f 
pavmeiit.  Jfice  v.  Boicker  el  al.,  3  L.  t'.  U.  .'in;, 
•S.'C.  1853. 

ItJ.  Where  the  agentof  an  insurancecoinpar^t 
after  a  tire  by  which  the  premises  of  the  in. 
siired  were  destroyed,  maile  no  objectimi  to  ;ii> 
claim  of  the  insured  on  the  ground  i.f  a  lionl . 
insifance  having  been  ellected — /fild,  tlmtili;* 
did  not  ciiiistitule  a  waiver  of  the  coinpar,v« 
right  to  the  benelit  of  the  condilion«  oltljepul^rv 
against  double  insurance.  IVie  il'iKi/irn  A'^«ir- 
aiire  L'<jiit)iiiiiij  A  Ativell,  2  L.  C.  .1.  l8l,  Q  C 
1857. 

17.  A  hnilhur  de  finuls  who  !ias  broiij!i:| 
action  against  his  personal  delilnr,  ainl  cii^'ell 
the  sale  of  an  immoveable  ac(|uiri'il  liv  iLel 
creditor  in  exchange  for  the  one  subject  to  tliel 
privilege  of  the  liaiUenr  defond-i,  is  no!  in  laifl 
to  be  considered  as  having  abandoned  hi.-*  priv:-! 
lege  tipi.ip  the  pro_pertv  sold  Viy  him.  liiiitci' 
ard  A  Hliiis,  4  L.  C.  R."  371,  Q."B.  1.^54, 

18.  Petition  was  brought  for  the  reKa-efifilifl 
defendant  after  issue  joined — Hel<l,  that  there! 

vas  no  presumption   of  waiver  of  right  ot  [leli- 
tion  for  release  arising  from  delay  or  from  [ili*]- 
ing  to  the  action.     Chapman  v.  Bleiiiitrliiissil,t 
2  L.  C.  J.  71,S.  C.  1857. 

ly.  Where  the  plaintifT,  after  plea,  replieilti'j 
general  answer  and  replication,  and  the  ca^e 
was  inscribed  for  enquete  by  the  consent  oftiej 
parties — Held,  that  the  defendant  hail  ihcrel.fl 
waived  the  necessity  of  replication  ttitlieiiciierall 
answer  of  plaintiff.  Greenshields  et  al.  k  Latif 
tier,  2  L.  C..!.  288,  C  C.  1858. 

20.  In  a  ca.se  in  appeal  it  was  decided  tlisi  al 
notice  subsequently  given  of  security  in  iiiipwl 
was  a  waiver  of  such  security  already  given  fori 
a  previous  day.  Sullivan  &  Smith,  21. C.il 
IGO,  Q.  B.  1858. 

21.  Where  to  an  action  for  wages  thedtfeiil; 
ant  pleaded  preseription,  and  also  payiiierii ; 
compensation — Held,  that  Jhe  latter  pleas  were 


not  a  waiver  of  the  first.    Strother  v. 
2  L.  C.J.  163,  S.  C.  1858. 


Tonmt( 


WAIVER. 

Seci'bitt  roR  Coars. 
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WArVER, 


WARRIIOL'SK  RKCE[PT. 


1.'{I4 


i  in(  'ion  for  rpncnal  <>(  eeciiiilv  f,)r 
(/,  that  iiixin  tlio  dratli  of  a  pariv 
iirity  for  costfi  llie  ilcft'iKlmii  i^ 
ftTiollier  surely,  iinil  that  no  wuivtrot 
could  be  net  up  until  the  (icf,ti,iant 
pil  notice  of  the  dcutli  of  the  surely 
imrv  manner.  fJiainyer  v  fiiikf  l.i 
4,  is.  C.  1HU5. 


lAT  IS. 

appearance  of  the  defendara  without 
defect  in  the  suinnionn  Ih  a  ivaiviTni 
arilv.  BdoiK/ir  v.  J'tnaiiill,  :i  ['fv 
),  KB.  1«17.' 

■a  of  jreneral  icsue  is  waived  when  it 
li  a  plea  of  payment  or  compin-a- 
ey  V.  yuieneure,  I  L.  C.  K.  -iHl,  CC  I 

re  a  defendant  filed  a  petition  m  im- 
hut  omitted  to  move  to '•et  HHiJeaal 

on   the  Mierils— //cA/,  ihat  ln'  h*l 
nived  all  pretension  to  procef.j  un  Ijh  I 
in  iinprobatioii.     I'liiliiia  v.  HurtttiX 
I-,  1  \..  C   K.  ;)05,  S.  C.  18,'JI, 
ittl  payment  of  a  [jromi.-iMpry  iidteiial 
II  olijeeiionH  as  to  want  of  ilcni.'iiiiiofl 

Jtke  v.  lioa-ktr  et  al.,  'A  L.  ('  U.  :;i.i:, 

rellieagerit  of  an  insu  ranee  compjnr, 
[■  \i\  which   the  prcmiseH  of  the  in. 
destroyed,  made  no  olijectiipu  io;li(| 
le  in.'ured  on  the  j;niuntl  nf  a  donLii 
havini;  lieen  ellected — Jli/d,  that  lliiu 
iifititute   a  waivfr  of  the  companv'*! 
•  tieiiefit  of  tlie  condition"  ol  thepuliTJ 
ihle  insurance.     T/ie  H'rxtirii  Ai"ir-f 
111111/  ic  Atwell,  2  L.  C.  .).  h-il,  Q  B 

ailkur    de  Joiids  who  !ias  hrotiilitl 
inst  his  personal  debtor,  ainl  cai.'ell 
jf  an  immoveable   acipiircd    hy  ilifl 
exclianire  for  the  one  .subjeci  to 
I'tiie  liailleiir  itcfamlf,  is  nut  in  la»| 
liered  as  liavinj;  abandoned  lii-  priv-l 
the  propertv  sold  Viy  liini.    Hum* 
is,  4  L.  C.  R'.  371,  Q.  li.  Isj4. 
ion  was  brought  for  the  reiiiiseoftlif 
after  ispue  joined — Jlchl,  that  tlie.'t 
sumption  of  waiver  of  right  of  peii-l 
ease  arising  from  delay  or  from  pleaJ-| 
action.     Chapman  v.  Illenntrhusiiii 
71,S.  C.1857. 
re  the  plaintiff,  after  plea,  replied  hrl 
swer  and   replication,  and  tlie  oa^ 
led  for  enquete  by  the  consent  oftlel 
'eld,  that  the  ilefendant  hml  thcrebi'l 
necessity  of  replication  to  the  i;eiieral| 
;)laintiff'.     Oreen.thields  el  al.  &  ian' 
;.,!.  288,  C.  C.  1858. 
case  in  appeal  it  was  decided  tliat  a 
'ciiuently  given  of  security  in  appwi 
■er  of  such  f-ecnrity  already  f;iveii  fori 
day.     Sullivan  '&  Smith,  21.  di 
1858. 

re  to  an  action  for  wages  the  dcfen'i|J 
1  presi'ription,  and  nko  payment  5:a 
oti— Held,  that  the  latter  pleas  werej 
'r  of  the  first.  Strother  v.  Torram^ 
[63,  S.  C.  1858. 


\  lyd.  reverslii,,  tl,".  .  "'""'"O  »Kri'ement— 
i!  «  .1  ,  r  '^  "^  Ji'<l«menl  of  i),,.  court 
Wuw,  llmt  the  ap.„.arut,ce  and  atte  Inc.    of 

rM.,yorthedecL£^i!ti::;':S:;;:f;'r 

pr..Sttc,jmeHcence  on  his  part,   /^y,,  /,v/  t   y-^ : ; 

.i;J::;^i  ^d'i:iri''/;^'^''^^'^'^-"^ 

.ha.  the  latter  «n     do  "suble?;i::''''''"'r' 
c.„.ent  of  the  lessor  and  tlLlei!;^,S;i;,:^- 
Imlet    the   ,aem;,se,s    without   sucl     cVn     ,  '^'^ 
1^.//.  subsequently,  in  an  action  of'  iama:  .  '  ~ 
l.te.uHe.s.secon  account  of  the  c.md       f*'/.  • 
Lmm^.-^,   that  the  fact  .,f  th,    .lH  "^  """ 

l-.i  th.  extra  prenuuint  ill:    ir;;;,.,;;. 


e.tc..|,ti,in    in  law 'wllV.'.rr?."""""*'"!""'"*"'  "'« 
-//'/'/that  tl     a,r   .„       '•'■■^'•rvu.g  the  motion 

contes    d  andllu!'!;!'','"  "'*''^.'>"o.v   '^•a.s   bein^ 

«iila>itv   of  ""■"•ac,|u,escence  in    the   re" 

H.'i  '    ..  „f„,    ::,  l;'''«''-<"l'-.gs    by   allowing    the 
//•■H     h        i       '  ."r?""''  ^"""""  "••J>«ion- 

;;;,;-;^.^;riJ^]/:l^r.n!«l!'TT;i.^^t^ 

'ilml^irn&^^r.'^'-'''-'"-'    ofa 


IHKh  .he  I'lan.njl,  were  the  registered  „wner 


---^«v..s.i.;,l;/S-,,,,,,,^^,,j-....^ 

i^?.^;^rc:^c^^'^-'^iT28i:'(5!T 

'n",rZJ'L!'l'^''!l''''''';   ''"   '>"«   "f  their 
'■.V  'Mnijleader    ")~/(:/'^  \''',V';  ''^■^'\  "^i^'^"' 


w  lay,  winch  .sum  was  i.aid  l.,-  ►!        ■  " 

■•!"  tl,e  sale,  the  -eX^'lii^.^^/l^'-f- 

Xrth:'bi'r'"'r""''{^^"'''-''  •- 
Wupo  proceed  to  Quebec.  There^^'  .'i; 
m  to  the  delendant  as  a  wreck  tl,M  ,  „ 
imkrluking  by  the  bill  „f  s«l„  ,  w'  ,■  ^''"'^>"•■■' 
feiaiu  the^elte  Tie  l.-^'T  "'  '"/'"' 
M  her  in  chatte,  to  be  reffttel?  ."1"'"  /'"''i  ^ 
^»or.hv,and  wh^le'  t.ndergo  li,*",  S^l*  I 
Vlanmrts,  being  still  the  re|i  S  o     .  '  ?'  ' 

Fm.    The  defendant  ()eing  adnsed  tha    h 

Lt    Tl    'J'^^^7  "'e  amount  from  the  defen   ' 
H   The  delendant  ako  brought  cro's-action 

M^ttiere  the  plaintiff  made  a  motiot,  to  re-, 


WARD. 

I.  Power  OP  .9w,  CL-RATOKSHII', 

WARDENS. 
!•  Of  Chcrcues  6'ee  CHURCH  F.\BRfQUE. 

WAR  DEPARTMENT. 

r.  .MoN-Ev,s    Payable    bv,    ,ee     PUBLIC 


WAREHOUSEMEN  _  See  Ti AU 
MENTS,  CARRIER^ J.^^^- 

WAREHOUSE  RECEIPT. 

I.  I^.srRAnr.E  Interkst  in,  30. 

1,    iRANSKElt  OF,   31. 

I.  Insurable  IjfTPRisT  iir. 

i^.  C.  J.  170.  Q.  B.  1875,  2474  &  25 71^^'; 
n.  Tr-insfbr  of. 

«>•  C.  R.  1864  J  IT46  &  2421  C.  C. 
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WARRANTS. 


i3:c 


I  Or  Armst,  32. 

".  Of  Commitment,  33. 

"I   Sbbvicb  or,  36. 

I.  Or  Arrest. 

32.  The  oniiwion  to  state  in  a  warrant  of 
arrent,  IhhucJ  \>y  the  gnt-aker  of  the  QueW  Le- 
ffinlative  AsHemhly,  the  grounds  and  reasons 
tnerefor  is  not  fatal.  Daimerfuu  txv  ,  It)  L.C.J. 
210,  Q.  B.  1876. 

II.  Or  Commitment. 

33.  On  the  return  of  u  urit  of  liabeao  corpus 
— Jltlil,  that  a  formal  warrant  of  comniitnient 
may  he  suhstiluted  f(jr  an  informal  one,  and 
that  the  suh.-<tituti<in  need  not  be  rclerred  to  in 
words  in  the  subsequent  warrant,  since  so  long 
as  there  is  agood  warrant  aiithorizitig  the  detcn. 
tion  of  the  prisoner  it  does  not  matter  how  many 
bad  warrants  there  are.  liegina  v.  Murray,  2 
L.  C.  L.  J.8t»,  Q.  B.  1866; 

III.  Service  of. 

34.  A  private  person,  without  the  authoriza- 
tion of  a  constable  or  police  officer,  is  not  enti- 
tled to  serve  warrants,  and  is  liable  in  damage.^ 
for  false  arrest  if  he  do  so,  altliough  he  may 
liave  at  the  time  a  warrant  in  liis  possesion'. 
Laretiu  &  Archambatdt,  16  L.  C.  J,  83,  S.  C.  K. 
1872. 


WARRANTY_6ee  SURETYSHIP. 


I.  Action    Against   Warrantors,  see    AC- 
TION EN  Gabantie. 

il.Bv  Agent,  35. 

III.  Bv  MiiNiciPAi.  Corporations,  36. 

IV.  CONTINI'INO,   37. 

V.  Conventional,  38. 

Vr.   Hypothec  Resulting  from,  »ee  HYPO. 
THEC. 

Vn.  In  Insurance,  see  INSURANCE. 

VIII.  Interpretation  of,  39. 

IX.  Lktter  of,  nee  SURETYSHIP. 

X.  Obligation  of  Warrantor,  40. 

XI.  Of  Dkuts  Sold  by  Assignee   in  Insol- 
vency, see  INSOLVENCY. 

XII.  Of  Letter  under  Sub  Lease,  see  AC- 
TION EN  GaRANTIE. 

XIII.  Of  Machinkry,  41 

XIV.  Of  Nkigiiborivo  Proprietors  fob 
Damages,  .see  ACTION  en  Garantie. 

XV.  Of  Public  Officers,  see  ACTION  en 
Garantie. 

XVI.  Of  '^hingb  Sold,  see  SALE. 
XVIi,  What  is,  42,  4,3. 

II.  By  Agent. 

.35.  Defendants  were  the  agents  of  the  plain, 
tiff  for  the  purpose  of  collecting  a  debt  of  X350, 
Jue  by  certain  persons  resident  in  Upper  Can. 
ada.  The  defendants  as  eudi  agents  accordingly 
took  steps  to  collect  the  amount  from  the 
debtors,  or  one  of  them  then  in  Quebec  and,  to 
further  the  matter,  took  payment  of  part  of  the 


debt  in  caah  and  the  note  of  one  of  ih«,j,. 
fendant*  for  the  balance,  payable  to  their  ow, 
order  which  note  eventually  proved  wortiileN*,' 
Ilelil,  that  a  charge  of  five  p<'rcent,  coiniiii^i,, 
the  collection  of  the  debt  did  not  neces-imli 
imply  a  warranty  of  the  note  on  the  i«fi 
the  agent,  Glasi  v.  Joiep/t  tt  al.  3  Rev  In  U, 
22,  Q.  B.  1847.  ^' 

in.  Dv  A  MUNICIPAI,  CoRPOBATIOIf. 

36.  Municipal  corporation*  are  boiinif  i„ 
guarantee  the  sales  or  property  by  theni  mit 
for  taxes,  but  only  in  the  same  nmnuer  u 
olllcere  of  justice  are  bound  to  warrHnt  (],(. 
acts.  I'acaud  A  The  Corfiorafion  (,fthi-  (;„at, 
of  Arthalmskd,  17  L.  C.  R.  'Jit,  Q.'B.  lt.'i,7 
>iarlleu\.  Htmrnk  Armslronij  k  The  (j.rn'n 
lio.i  of  the  CuunUj  of  lieuuce  it  al,  I'J  L  C 
10  A  1  Q.  L.  h.  33,  S.  C,  R.  1804. 

IV.  CONTINUI.NO. 

.37.  Where  tlie  defendant  wrote  a  letter  to  it 
plaintitl  in  the  following  words  ;  '•  At  tliemj'ie 
"  ol  ni-  son-in-law,  Mr.  S.T,  Pierce,  I  write  ili 
"  to  inform  you  that  I  will  guarantee  tu  vuuil), 
"  payment  of  any  debt  which  he  mav  conirat 
"  with  you  for  pianofortes,  not  exceec'ling  %'lWi 
"  Ml  amount,  whether  the  same  it  cl.iHed  Ijli 


% 


"  note  or  otherwise.  You  are  at  liberty  to  M 
"  upon  this  as  my  undertaking  to  pay  vouo 
"his  default  in  the  event  of  your  >;i"viiig  hj, 
"  crei'it  to  that  extent.  "—Hehl,  on  actia 
brought  that  such  a  letter  was  not  ii  cnminain 
guarantee  so  as  to  hold  the  defendant  liablefi 
a  debt  contracted  by  the  son-in-law  -ume  lin 
subsequently  to  the  payment  of  the  tirst  ilebio 
$2000  and  up-A'ards.  'Nimmo  ei  ai  v.  limtt 
8  L.  C.  J.  220,  S.  0.  1864. 

V.  Convention  AI,. 

38.  Conventional  warranty  overriile.s  h\ 
warranty.  The  Chuudire  G<di't  Miniiui  n.miiA 
&  Denbarati  et  al,  4  R.  L.  G45  As  17  L.  C,  J,  'J 
P.  C,  1873;  1507  C.  C. 

VIII.  Interpretation  op. 

39.  The  following  letter  of  warrantvaiiJrjsi 
to  the  plaintitl',"  please  let  Mr.  H.  have  wkl 
"  ever  sashes,  doors,  etc.,  he  inav  Haiit,aDii 
"  will  settle  for  the  same  ;  "  applied  onlv  to  s' 
vance,'-  from  L.  to  H.  for  the  con.-truclion  )U 
house  then  in  course  of  erection,  and  noi 
building  Bubsoquently  commenced.  Long 
Brooks,  1.  R.  C.  242,  S.  C.  R.  1871. 

X.  Obligation  op  Warrantor. 

40.  The  obligation  of  the  garaniformeiiiii 
extinguished  by  a,decrit  winch  does  not  ;)M 
the  cnarge,  even  where  the  acqxtenvr  Um\ 
adjudicataire  under  the  decr.it.  .Soufarii  v. 'J 
tourneau,  19  L.  C.  J.  40,  Q.  B.  1874. 

XIII.  Of  Machikert. 

41.  Where  the  defendant  was  sued  fort 
price  of  in  engine  purchased  from  the  plaiilj 
— Held,  that  he  was  not  bound  to  pay  until  ir 


WARRANTS. 
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iMh  and  the  note  of  one  of  th«j,. 
for  the  balance,  payable  to  tlipir  owj 
ich  note  eventually  proved  wortlil(^j_| 
»t  a  charge  of  five  per  cent,  coiniiin,i,J 
cti on  of  the  debt  did  not  necrK«Kii||,f 

warraniy   of  the  note  on   llie  |M»ri  ,< 
,    aiaat  V.  Jotepk  tt  al.  3  Kiv   jr.  L, 

18-17.  ^'' 

•  iMrNICIPlI,  CORPO«ATIOK. 

iiiiicipal    corporations  are    iM.iui.f  d| 
!  thf   oales  or  properly   by  tlurn  iiij,jj 
N,    but  only   in    the  8ame   iimnner 
if    justice  are  liouml  to   wRrmiii  ili,J 
lanul  &  The  Varfioration  i'f'lhrr„u,l 
ibdxkd,  17  L.  U,  K.  !»!»,  Q.'U,  Im,;^  U 
'.  Jioniii  &  Armstronif  ii  The  ''„rJ,J 
le  Conntij  of  Utauce  el  ul ,    I'J  I.  C  ? 
.  L.H.  33,8.  C,R.18f)4. 

iNTINriNO. 

here  the  defendant  wrote  a  lottorioitJ 
in  the  following  words  :  '•  At  the  rvnl 
lon-in-law,  Mr.  S.T.  Pierce,  I  write ilJ 
•ti.  you  that  I  will  iniarantee  lovuuiy 
it  of  any  debt  whii  !i  he  may  contrncl 
>u  for  nianofortef',  not  exceoilintf  JiM 
unt,  wliether  the  same  I  e  cKwef]  t,j  tij 
■  otherwise.  You  are  at  liberty  to  l« 
his  as  riiy  undertaking  to  pav  your,! 
fault  in  the  event  of  your  ^^ivitig 

to  that  extent.  ''— field,  on  afiioJ 
that  such  a  letter  was  not  »  cominii:!iI 
e  so  as  to  hold  the  defendajit  liable fj 
jnlracted  by  the  son-in-law  <i.nie  tm, 
ntly  to  the  payment  of  the  (iri^t  ,le|)il 
ii  upwards.  Nimmo  et  al.  v.  ijomj 
.  220,  S.  C.  1864. 

S'VENTIONAL. 

inventional  warranty  overriiles  leJ 
.  The  Chandire  Gidd  Mimin/  <"(,miiJ 
ats  et  al,  4  R.  L.  G4a  it  17  L.  C.  /,':| 
f3;1507C.  C.  '" 


WIDOW. 


Interpretation  of. 

e  following  letter  of  warrantv  aodraij 
ftintiti;"  please  let  Mr.  H.  have 
ashes,  doors,  etc.,  he  may  warit,aii.ij 
tie  for  the  same ;  "  applied  only  to  i 
oni  L.  to  H.  for  thecoii.«tniciion.)lil 
len  in  course  of  erection,  sind  iioi  io| 
siibsMuently   commenced.    Imj 
I.  R.  C.242,S.  C.  R.  1871. 

.IG4TI0N  OP  Warrantor. 

e  obligation  of  the  gnrant fom^ln 
hed  by  »deerit  which  does  not  puiL 
ge,  even  where  the  acquermr  ImhiI 
laire  under  the  decr.it.  foulard  v,  I| 
,  19  L.  C.  J.40,Q.B.  1874. 

3f  Machinert. 

iicre  the  defendant  was  sued  fortl 
in  engine  purchased  from  the  ptoj 
bat  he  was  not  bound  to  pay  uduI  it 


ngioe  had   l*en  placed  m  operation  in  an  ef- 
pi.int,fl '.ad  demonstrated  that   t   w«<,  „„  e(l  v 

XVJI.  What  la. 
.    i'l.  The  plaintiff  Hupplied  bricks  to  ,'.»  ^^. 

iwofitie  contractors  i..B.„;.,„„.r.     .,  *^'^^V   ^>  ' 


WILLS. 
WIFE. 


13I» 


;^ofU.econtraoto.n.;;;-„:rt:r^:iS^ 

I  1  who  upon    the  faith  ofit.delivenJl  af^   ,1 

l.nck  thev    required-//./,/."  1  a  7;;^  ^*''       " 

..^e  and  the  action  n.ust  be  .naintaZ'*^;      : 

U  Hut  in  another  action  between  ih,     .. 
,F'-s  for  bricks  supphe.i  uiXr  alett      wS 
,re»il  IH  (ollows:— "    Messrs     W   " '"■"'■'^  **^"^'' 

hatout  100.000  brick." foTh'e   hnil  ll!  ""^"'"''''^ 

lii(A,  M-    r'      r     "Y "^   >"'il'''ng  erectnir 

or  Mr.  C.    I  will  grant  a  c.  rtiticate  to  vo      n 


f    •     A  (  TI.OH./ATION  OK,  44. 
II     AlJTUORIZATIO.V  OF. 

Ition  to  adiu'niVtrr^     ^-- «'-^nautl.,r 
I  Ume.t„r;ir  H  „1     "•'", '^'"tP  "f  her  hiisbaml. 
141?,  S.  C.  ISti4  "^^  ''  "'-  '■*  ^'-  ^-  '*■ 

WfLI)  AxVIMALS. 
I-  Propertv  in,  net  PROl'KRTV. 

WILD     LAND.S~    &■«    CKOWNT 
LANDS. 

I.  I.MPROVKMENT.S  o.v,  j«;e  SQUATTERS. 

WILLS. 


WASTE. 


ILLISK.^'''""'^'''*'""^^'"-''  °^'    ^«^'*^.   ^ee 


WASTK  LANDS. 

I.  .Sam:  ok,  e.ee  SALE. 


IVATKR     COURSES-.^,    PJVERS, 
SEIiVITUDES,  STKEAMS,  &c. 

IWATER    POWERS  _,SV.    SERVI- 
TUDES, STREAMS,  &c. 

WAY. 

Right  of,  see  SERVITUDES. 

WHARVES. 

J)Jma&e.''"'  -"^  ^•^''■'"'* '"°''  ^••^•^^'«^-  'fo.  *-^^ 

WIDOW. 

!;  i^^^^  AGAix.sT,  see  ACTION 

ii.  HiCHT  OF,  FOR  Dower,  see  DOWER. 


I.  Accretion  i-.vpkr,  nee  LEGACIES 

If.    AM.MENTARY  b^  vIK.STS.  45. 

III.  Alti'entic,  40,  47. 
iV,  By. 

Aliens,  X'^. 
C()ii«orls,  49,  50. 
Insane  Persons,  51. 
_  Minors,  52. 

V.  Capacity  op  Testator,  53,  54. 

VI.  CoDiuii.a.  ' 
What  are,  55. 

T.u-!t.  ^^"■"'"''"'■'    "'■'    ''"    BEQUESTS    B^. 

^'f'f-,  Kffect  of,  5fi-60. 
IX.  E.viji.isH  Law  OF,  fii. 

vr    '^l-y""'--'^^''':   t'o.NCKKNINO,  C2. 

^1    I-dU.M  OF,  (;,3-fi8. 

v//r    ^'"""-^LITIES  in,    60. 

\\l   ^"'""R-^i-n,  70-72. 

Al  V.  In  Enoush  Form,  73,  74 

Yvi  ^J'TKkprktat.on  op,  75-84 

\vu  ^;'*""'"'  OF  E.kecutors  under,  85 

Yl-      r   '''/''"■"^'  0^^  I^K«ATEE,  8ti. 

$,V'''  ^^otariai.,  87-89. 

^'>-^,J^t-J.l.lTY  OF,  90-95. 
VV'^vI'SnZr.f    ""r'°™    BEyUEATH  THF. 

RiaoecoTti1ac?s.'^""'^^"'"-'  '"^  M^«- 

97-Vm"'  ^''"''"*  ■""  ^^Q^'EATH  see  Capacitv  of, 
102^u!;'^'  ^'*'^'^"«"io>:  op  Under  Influe.wk„ 

V  vi^'  ^"OBATE  OF  104-107. 

v;>,\;  P«oHiBiTORv  Clauses  in.  10.3-n.'-. 
TION        ^^^"'^iKATioN    OF,    see  REGISTIIA- 

vvKf    ..^'' •'"'■'SHED,  119 
XXIX.  Void,  120. 
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WILLS. 


JI.    Al.lMKXTAIlY    BKgi'ESTS. 

45.  PiivtiK'Mts  made  to  an  alimoiitaiv  lipiiofi- 
c.ary  under  an  alinieniary  lH'(|ne-'t  cannot  lie 
i-t't  iip  against  the  benoticiarv,  at  the  final  |inrti- 
tionof  the  estate,  a-<  piyincMit:^  on  aeeount  ol'his 
.■-hare  in  the  succession.  Miiir  ft  al.  k  Miiir,  h') 

J-.  c.  .1.  -.m  (J.  B.  1S71  k  18  L.  V.  ,1.  ;>t;,  p.  c. 


III.  Authentic,  see  Not.ihhl. 


AC).  In  wilLs  before  notaries  the  notary  and 
witnes?eH  must  understand  the  laiiL^uage  of  tlie 
testator,  and  also  that  in  whicli  tlie  will  is  drawn. 
McLennan  &  IJewar,  13  L.  C.  J.  102.  Q.  13. 
18G8. 

^  47.  And  where,  therefore,  a  will  was  drawn  in 
French  liy  a  notary  wiio  di  '  not  uiiilorstand  the 
testator,  who  only  understooii  and  spoke  (laclic, 
in  prcienceof  two  wilne,sses,  one  of  wnom  under- 
stood Gaelic  but  did  not  understand  French,  and 
the  other  served  as  interpreter,  the  will  wa-i  de- 
clared null  and  of  no  effect,     lb. 

IV.  Bv. 

48.  Aliens. — In  an  action  by  heirs— //,/(/,  that 
an  alien  cannot  devise  by  will,  and  that  the 
succession  ol  such  alien  would  devolve  to  his 
grandchililren,  natural-born  suljeets,  to  tiie  e.\- 
clusion  of  his  own   children  who  were  iilieii.i.:^: 

Done<jani  v.  Doneijani,  S.  H.4i)0,  K.  B.  18IU. 

49.  Consorts. — A  will  by  liusband  to  wit'e, 
executed  iilier  the  papains  of  the  statute  11  Oeo. 
III.  cap.  8,;,  is  valid.  Des  hieis  v.  Diinris,  2  Hev. 
de  Lt'tr.  \\\!^,  K.  B.  1821  ;  8;U  C.  C. 

50.  In  an  action  to  recover  tiie  amount  of  cer- 
tain legacies — Held,  that  wiiere  wills,  e.xact 
copies  of  one  another,  are  made  at  the  same  time 
by  husband  and  wife,  and  contain  the  same 
legacy,  tlie  legacy  is  only  pavable  once.  Chmvnt 
et  (I.  V.  Leduc,  1  L.  C.  L.  J.  99,  S.  C.  186ti. 

51.  Insane  Persons. — When  a  person  is  once 
proved  to  be  in.^ane,  the  e.xistence  of  a  liiciil 
interval  requires  tlie  mast  conclusive  testiiuoiiv 
toeet^blish  it,  and  the  validity  of  a  will  made 
during  an  alleged  lucid  interval  will  not  be 
p»e.sumed,  in  the  absence  of  such  testiinonv. 
Close  v.  Dickson  et  al.,U  L.  C  J.  59,  S.  6. 
187.3. 

52.  Minors.— In  a  petitory  action  by  a  pur- 
chaser at  a  judicial  sale  of  certain  lots"  of  land 
belonging  to  a  succession,  toobtain  possession  of 
a  property  in  the  hands  of  a  third  inirty— Held, 
that  a  minor  at  tiie  age  of  twenty  years  couM 
iiotdispijse  of  his  immoveables  bv  will.  Loran- 
ge.r&  liondreau,  9  L.  C.  H.  H85."Q.  15.  1859,  and 
note  to  art.  458,  page  839,  supra. 

V   C.vPACiTY  OF  Testator. 

5.3.  In  an  action  to  set  aside  theeodicil  to  a 
will  on  account  of  undue  influence — Ifi/fl,  tiiat 
where  the  testator  was  not  Interdicted  at  the 
time  the  will  was  made,  ami  "here  there  was  no 
proof  of  hallucination,  the  presumption  was  that 
fie  was  of  sound  and  disposing  mind.   Ijiteomlte  et 

*  By  arts.  215  .*  619  of  the  Civil  Code  aliens  nmy  trans- 
mit by  win  or  succession  in  tlie  same  manner  ns  Briti»li 
bom    ornaturallzed  subjocts.— Ed. 
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nl.  V.  Danihourt/es  et  al.,  3  C.  L.  .1.  10,  S  i 
18t;r);  834  C.  C.  ■ 

54.  A  will  made  by  a  person  who  has  lost  the 
faculty  of  remembering  woords,  but  wose  intr!^ 
lect  remains  unimpaired  as  to  tiling-,  will  f,,, 
maintained.  Marquis  &  Marquis,  1  Q.  f,  |{  jf, 
Q.  B.  1875. 

VI.  Codicils. 

55.  What  are.—^Y\\eTe    deceased,    after  tlie 
making  of  his  will,  .irew  and  handed  totlieplai 
tiff,  through  his  private  secretary,  w  cheque fo' 
$1000,  and  the  defendant  pleade"d  to  action  J, 
the  amount  that  the  testator  hail  never  iilteri 
or  revoked  his  will,  niaile  some  si,x  motitlicpro. 
vioiisly  ;  that  no  consideration  whatever   I 
been  given   for  the  cheque,  and   that   hIici, 
was  given  to  tiie  jilaintift   the  donor  wiis  lal.o 
ing  under  disease  of  the  brain,  and    was  |„„„f 
disposing  mind  and  memory— //fA/,  conliniiinj 
the  judgment  of  the  court  below,  that  iheclieri  " 
in    cjiiestion  was   a   bequest   or   legacv,  in  tli. 
nature  of  a  codicil,  to  plaintitf,  and  in  . 
revoked   t)ie  will  of  the  testator  and  w;v«  |« 
fectly  valid  in  law,  and  the  proof  being  tli.it 
testator  was  of  sound   mind  and  undi'r>taii.li!i: 
when  he  made  the   bequest,  the  plaintiff  hal 
right  to  recover.   Colrille  et  al.  es  qinil  \  /'/.,; 
af/han,  8  L.  C.  J.  225  &  14  L.  C.  R,  ;!•>,  ()  B 
18t)4. 

VIII.  Effect  of. 

5tl.  A  wife  common  as  to  property  beqne,itl:e>l 
all  her  properly  to  lier  husband,'  with  pimer, 
however,  to  dispose  of  it  en  pleiiie  projmie  iii 
favor  of  their  two  children,  but  leaving  it  enlir?- 
ly  to  his  discretion  in  what  manner  it  sliouM  ke 
sodivided  between  the  children, and  con^itminj 
him  also  her  univer.sal  legatee.  After  theijeatn 
of  the  wife  the  hustiand  made  a  donation  toliij 
son  (one  ofthe  children)  of  three  inur.oveablej, 
of  whicli  two  were  conquHs,  and  also  ol'  mm 
moveable  effects.  Afterwards  by  his  wil 
confirmed  this  donation,  and  bequeathed  nwrt. 
over  to  the  same  all  his  property  qui  se  tnmtfpM 
lui  appiirtenir  etqu'ildelaissera  au  jom  dt 
decis.  In  an  action  by  the  other  chil.lren  for 
their  share  of  tne  property — Held,  liiat  tte 
father  having  died  witnout  having  distriliiiirf 
the  property  ofthe  mother,  that  the  parliit'erf 
the  properly  should  be  iiiaiie  according  to  tiw 
laws  and  customs  of  i^ower  Canada,  ami  c:^rr 
demning  the  defendant  -o  render  an  acw 
ffenoit  et  ux-  &  Murcilo,  1  Rev.  de  Leg.  U0,| 
Q.  B.  1845. 

57.  Under  a   clause  in  a   will   wliioli  .«aiii 
will  and  bequeath  the  said  house,   land  ami  prsl 
niises  in  the  said  city  of  .Montreal,  and  alsoallni;! 
household  furniture,   plate,  plated  ware,  hor-«| 
and  carriages,subject,iiervertlieless,totlio()liiecl! 
contained  in  tiie  eighth  clauseof  my  will,tuiiiv| 
daugliter  Ann  and  her  lawful  heirs,  as  her aDil 
their  .sole  anil  absolute  property  and  ctfect- for| 
ever,  and   to  lie  by  iier  owned,  po-'^o-seil 
enjoyed  as  her  owe  property,  free  froni  niarilill 
control,  and  on  tlie  e.xpress  conduion  tliat  tli(| 
same  be  esempf  and  in  no   way  hf'M  lia!.! 
the  debts   of  herself  or  any   husband  she  mayl 
marry,  and  that  tiiev  siiaif  be  appropriated  fjij 
her  maintenance  and  support,  and  be  aliogethtrT 
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imhnnrae.i  e.t  ai,  3  C.  L.  .1.  10,  ' 

I  C.  C' 

vill  niiiilo  liy  a  person  who  lias  lost  ii|„ 

■  rt'inciiibcriiij;  wourds,  but  wo^e  int.. 

iiiH  uiiiiMpfurcd  as  to  thinir".  will   [if 

'i\.   Marqui.i  &  Marquis,  I  Q.  L.  R  Oi, 

5. 

DICILS. 

'iff(  Arc— Where  deceased,  jifter  ilv 
f  Ills  will,  drew  and  handed  totlie  plaii^ 
{^h  his  i)rivate  secretary',  »  cheque  fo- 
ld the  defendant  pleade"d  to  action  hr 
nt  that  the  testator  had  never  altere.l 
d  his  will,  made  some  six  iimnthf  pjp. 
that  no  consideration  whatevor  iia,,' 
'II  for  the  ciie(iue,  ami  ti\ut  wliPi,  ,[ 
I  (0  the  |)laiiititl   the  donor  wii<  lal.-,r. 

disease  of  the  brain,  and   wa^  iii,t,if| 
niiiid  and  memory— //<■/(/,  conlirinlnj 
lent  of  the  ccirt  lielow,  that  the  clicin' 
on  was   a   bequfst   or    h-gacy,  in  ty 

a  codicil,  to  plaintiff,  and  in  >,,  fi. 
he  will  of  the  testator  and  wa,  |,i ' 
id  in  law,  and  the  proof  beini;  that  intj 
as  of  sound  mind  and  nnderstan.lii! 
made  the  berjiiest,  the  plaintilf  haiai 
cover.  Colrilte  el  nl.  es  qiial  k  Fhiii- 
L.G.J,  225  &  14L.  0.  R.  .TJ<,  Q  B. 


iFFECT   OF. 

'ife  common  as  to  property  boqiieatl:?il 
'Operly  to  her  husband,"  witli  [ms%\ 
to  dispose  of  it  en  pleine.  jnajirieM  ml 
leir  two  children,  but  leaving  it  entir*! 
liscretion  in  what  manner  it'shoiiM  be| 
between  the  children, and  coii^itmir 
ler  universal  legatee.  After  the  'leais| 
3  the  husband  luade  a  donation  to!i!i 
Dfthe  children)  of  three  ininioveabitij 
two  were  conquHs,  a,w\  also  ol  .•iijii!!| 
eft'ects.  Afterwards  by  his  will  \\>\ 
this  donation,  and  beqiieatiied  lllur^| 
same  all  liis  property  qui  sn  troumM 
leiiir  etqu'ildelaissera  an  jmniif 
an  action  by  the  other  chiMreii  fori 
re  of  tne  property — Hel'l,  that  thel 
'ing  died  wilnout  havini;  ilistriliiu^il 
ty  of  the  mother,  that  the  pariajfofl 
ly  should  be  niaiie  accordini»  to  iIkI 
Mistoms  of  Lower  Canada,  am)  i 
he  defendant  -o  render  an  acw 
ux-  &  M'lrciln,  1   Rev.  de  Leg.  Uii,| 

era  clause  in  a  will  which  saiil 
'qiieath  the  said  house,  land  and  (i*| 
lesaid  city  of  .Montreal,  and  alsoaliiiitl 
furniture,  plate,  plated  ware,  liorje!l 
i;es,  subject, tier  vert  iieless, to  the  olijeclil 
in  the  eighth  clauseof  my  \vill,tijni;l 
\nn  and  her  lawful  heirs,  as  lieraojj 
md  absolute  property  and  etfect-t'ot| 
to  be  by  her  owned,  po-sc-seil 
hc'r  own  property,  free  from  maritjll 
111  on  the  e.xpresrt  conilition  thai  lfc(| 
xeinpt  and  in  no  way  li-M  halA-' 
of  her'^elf  or  any  husband  she  iiijjl 
1  that  thev  shall  be  appropriateil  fjfl 
;nance  and  support,  and  be  altogelli(J 


ti.e  plaintifl  had  not  mcreh  T r7n  '  '  "'"' 
the  estate,  but  was  v3^„,?,,;  H  '"""T'  '" 
f.n..K>rty  therein,  n,  Zl'/^"'  "«'''  <?' 
.V.  .W/,  14  I   C.R.  48.1,t  B. YnGf """"'  * 

te:al,"^his".vS%;^i,f!^^  -^  '^^  h-  the 
ihe  edt.cation  of"  ,'  a  te  '  Sr*^  "/  '"".^''"'^"  I 
.l.elo.ralee  was  co„,n|e ted  "  "l,"'P/J"catioi,  ofj 

'lid  not  release  the  exeenfnr  r  ''','  "?^  "''^  ' 
payin,  the  legaa  to  the  lelte,' ''wl'''  '''">'  '/ ' 
entitle,]  to  it.-  //^;T.r„^^/j' j'';;  "'"'^ '*''"  ^ 
LC.J.  29n,  Q.B   nro  '         *  ffeti'c,/,  U 

to  he  ly  them  'en,'  ,ve[  a  /  /./    .'"  '  '■>''f ''■■'S 
.heir  hti.  only,  ani  to  be    -a  s  n  te dT  h'''"'''" 

«dvat-,erthede:rro'',,r'i'^,f--';;'.il'l.-.:n 

'i^iifructuarv  le.^itee.-//,//   ,    ?    '^  ''"^  ■"■•'"'  : 
."en..rydisp,.^i,!;U^Ji      ;;,^;--t-,a.^ 

..natinnof'usufn.cftotheehh  ;  'r':''  '^ 
ln.\,aiid  ot  thf  pr.,|)eriv  to  tl„,i  •,'"''''" 
«"Osh,.uld  be  livinl  ■  I  "  !  ,f,  "r"  r'"  '''•^"' 
me  u.^.ifnictuarv  le.^a.ee.    /^  ,;  .     •'  'I'Ha^t  ot 

''';|.oR.L.44'i,8xJ:i.7i1i^;;';::^/-^''«- 

«LSSi;p,'™t'-hi'"^    "•:il.I.-a.he 
,Frty,l,erein,!:i!rji:^i^;;::; -':''- pro. 

\mr<  subsequent!  v  made  i  Ion  ',•'"'  ""'"^ 

o.lnM»v,pe;ty  tothe.iet 'S,?  r^'r''^'''-' 
ItiOD,  in  default  of  iss„c   to  hU  Z  "'.'''•'''">. 

again,  snhseqnetitiv'  bv  To.      •?""'''  ''^"■■'''  ■■^'"'  I 
iivthedonation  w  s      U  ;   t  i?"'/^^  "^'"^■'' 
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IX.  ESOLFSH  L,11V  OP. 

Hwiiis'':^.srl::tnSeir',''"-'^""''«'' 

X.  EviDEN-CE    Co.VCERNI.VG.^ 

fi2.  In  an   action  to  set  aside  a  will  n,,    ,i 


S;SSi;S!,::^,:S-'-''esaid,and, 
or  beoueath  the  sa,  ,e  1     '"  '"^''/""<'.  may  devise 
or  lier  last   vi  |  an    'fe"  ,  n'  ""l  ''"  t'"^'  '^  '"'« 
,  executed  accorlli,  g  toTletw  of"  r  '  "i"   ^'"'"^ 
koi-dingto  the  form  r,,',       -^    ,   I  <^a"a<la  or  ac- 
iKiigland-Zr/,/  ,„,''''■ ''.':j'^:''''    '',v   the   laws  of 
I  ''•''French  lava,    '!":;;"  l"?''''  accor.iing.r 
i  provisions  of  1  0  sta     te\?p'''T°'"''"'«  "^ ''"" 
^ecliold  land   npTZnl        IT'"'''  '""^  '"»«*«« 

•li'iirinal  i.iinnfo"of  tho    -111      ■?     ,  "    "'■"«'  "'e 

i'ieceaM.,,ttn  :;;:''';■. 'i.-viii  „.,„,,,,;!;: 

ronson  of  the  (He  '  ''  ?  '^e'',  ^^  '"'  """  ^y 
the  will  „-a.  n     of      f      "  "'  "',''  "-itne^ses  to 

in  that  eapa  i  ',  eit  f- l'  '"'"''■'  '"'"  "'  ""^^ 
age-//,./,/,  II  Kf'  '-  "'•'''  "■''"'3-  vears  of 
amhentic  wil    ';^';„i,   ;?'|ii''      valueless -a.     „„ 

.mi.     '   ^    ^'  J-  20o  A-  7  LC.R.  277,  Q.  U. 

iH'^Und,  to  1h/  '  ri,  '"  '""fl''"'"  '"■rh-'te 
late  Ini.band  ;;,;:,;■'"'  ^^'"  ",ad,.byher 
I  "niversal  le.-itee-//^  /  i  "'"  ™"^'"i>te,l  his 
j  answer  of  ".  .  ,,lai'  ,  '«■  '  ,"'''"«^,'"g  the  special 
receives  the  w  |  ,  ,  '  "'f  ''"^  "otarv  who 
"•as  written  Iv  I  i,  '  If  or'.'"''  'P '>,'<■"  "■""  'I'at  it 
senceof,"  ,.t  ■'  «,  .„f ''' ''T/^''"^'  "'"  'l>f  pre- 
S.  C.  18f,8  I  shcT       ''•""^'"■'f'  3  L.C.J.'48, 

a.^ichon'aC^'S:"";'^'^'''"  "•"'■'•'" 
tl'ele,ss,  be  valh   a    a      il     '    """.  "'">■•  '"^^^r- 

the  form  derived    fron?i  '^'■■'''"'  "^^  «  ^^'"  "' 

Xn.  FoR.MALITIKS  IN, 


XI.  Form  of. 

P'l' The  Quebec  Act,  14  Geo.  Ilf  can  sq   i,. 
brovidej  that  every  owne^  of  la'n'I'Sd,  J;) 


//(■<(/,  confi,.,,)  ,,.,  ,i,„  ■■' ,  ""  "Pre  taken— 
below   fA  '   "^  .I'ldgment    of   the  court 

oeiow,  to  be  unnecessarv  Hint  ,Vti  "i^^  court 
'■e'H  be  e.xpres,sed  bv  Ihewl  Ir  '  i'""  '''"'■''■'  '"  '"'^ 
tlio  eonte.x't  that  thst:  ',;,:<■  «l'l'''*rent  by 
requireil  bv  law.     FrcM  hi-'^  ''''^\'''^'  »« 

492,  Q.B.  185;-..       ^"^''"J''  ^  ^'^<'!/Mo,n;5  L.C.R. 

Xril.  Holograph. 

conta.ted  in  a  sealed  I'nL  ""  '"^'"'''  "•r*""g 
contain  a  Im  ogr,  Jh  w  irbe  o':,'.  T.'"'''-""^  '^ 
P"')lic,  and  retlitne  In  him  X  The  'l  "  ""'"'■>' 
the  testator,  su'^h  n  ,' J.   I,        . '',^ ''™*'a''e  of 
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the  will  is  then  to  remain  deposited  with  tlie 
Court  of  King'8  Bencli,  the  notary  liaving  no 
authority  to  unheal  Ruch  a  nil),  iinleHH  in  tlie 
presence  of  or  by  order  of  a  judge.  Grant  & 
Greenshields,  S.R.  60,  K.B.  1811. 

71.  It  is  essential  to  the  validity  of  a  devise 
of  real  estate  that  the  holograph  will  in  which 
it  is  contained  should  be  entirely  written  by  the 
testator  and  closed  by  his  signature.  Caldu-fU 
&  The  Attorney  General, SR.  .327,  K.B.  1828  ; 
850  C.C. 

72.  Wliere  a  holograph  will  was  attacked  on 
the  ground  of  certain  over  writings  and  vertial 
alterations  of  an  iniinaterial  character — Held, 
that  these  were  not  sutticietit,  in  the  absence  of 
other  evidence,  to  prove  that  the  will  had  been 
written  either  in  whole  or  in  part  by  any  person 
otiier  than  the  testator,  and  were  totailv  insuffi- 
cient to  maintain  an  action  to  set  I't  aside. 
Darlimi  &,  Templeton,  19  L.C.J.  85,  Q.B. 
1874;  850  C.C. 

XIV.  In  E.nglish  Form. 

73.  With  regard  to  wills  in  English  form  be- 
fore the  Code— i/t'Z(?,  tliat  the  mark  of  the  testa- 
tor was  sufficient.  Vaillanconri  v.  Lipierre 
etux.,  0  R.L.  2(;2,  S.C.  1873. 

74.  And  that  the  mark  of  a  witness  in  place 
of  sign.iiure  was  also  sufficient,    lb. 

XV,  Ihterpretatiox  of 

75.  The  plaintiff  brought  p.ctioii  in  virtue  of 
a  clause  in  the  will   by  which  the  testator  lelt 
to  lier,  his  natural  daughter,   the  interest  on  a 
certain  sum  of  inonev  during   her  life  and  the 
principal  to   her  children   lawfully   begotten  at 
tier  death,  but  in  case  she  left  no  chi'aren  law- 
fully begotten,  part  of  the  sum   mentioned  was 
to  revert  to  his  estate,  and  the  balance  she,  the  j 
plaintiff',  had  power  to  dispose  ol  by  will  as  she  i 
sliould  think  proper.     The  action  by  the  plain- , 
tiff' was  directed  against  the  curatorof  the  estate  ; 
for  the  balance  lastly  referred  to,  which  she  had  i 
the  fiovver  to  dispose  of  by  will  as   belonging  to 
lier  m   her  own  riglit — Held,   that   she  was  not  ! 
entitled  to  such  balance,  and  that  the  tieqiiestin  | 
question,  giving  her  the  right  to  disjxi.-e  of  such  i 
bala   .,e  by  will,  did  not  vest  the  anhniit  thereof ' 
in  her  absfilutelv  as  proprietor.     McGiUavry  v.  j 
Gerrard,  5  1 , .  C".  R.  30 1 ,  S .  C.  1 855 . 

7(1.  On  a  bequest  by  a  testator  of  real  es'^te 
to  his  wife  during  her  natural  life,  and  after  iier 
decease  to  the  testator's  eldest  son  George  during 
his  natural  life,  and  after  his  decease,  or  if  he 
and  the  wife  ot'  the  testator  should  both  have 
died  before  the  testator,ihen  to  the  eldest  ifsue  of 
the  body  of  the  said  George,  lawfully  begotten 
and  the  heir.-  of  the  body  of  such  eldest  son, and, 
in  default  of  such  issue,  to  the  second,  third, 
fourth,  and  all  and  every  other  son  and  sons  of 
tlie  sa'd  George,  one  after  another,  by  priority 
of  birth,  and  to  the  children  of  such  sons,  the 
elder  of  such  sons  and  his  heirs  being  always 
preferred  to  tlie  younger  sons,  and  in  default  of 
such  male  issue  a  similar  bequest  to  the  dapgh- 
ieTS—Held,  reversing  thejudgineiit  of  the  court 
behiw,  that  the  eldest  s<in  of  George,  having  sur- 
vived him  and  the  testator's  wife,  liad  taken  the 
(aid  bequest  in  full  property,  without  being 
charged  with  any  Jidei  cummia  or  trust  in  favour 


of  either  of  his  children,  or  of  hie  brothers  anj 
sisters,  who  could  have  claimed  the  sail  \)f. 
quest  only  in  default  of  the  said  eldest  son  or 
heir.  Piatt  &  Charpentier,  8  L.C.R.  481,  OR 
1858.  ^ 

77.  Where  a  question  arose  as  to  the  effect  ol 
a  will  which  declared  that  a  farm  of  the  testator 
should  be  held  by  the  male  heirs  of  the  testator's 
family    in  the  manner   thereafter  directed,  aal 
then  giving  one- half  to  William  and  lii<  lawful 
male  heirs  after  him,  and  one  half  to  Dimcai) 
and  liis  lawful  male  heirs  after  him,  and  on  t!, 
event  of  William  and    Duncan  dying  withou 
heir  or  issue,  giving  a  share  of  hitii  so  liviin",, 
a  survivor  of  them,  and  if  both  should  die  w^iij. 
out  lawful  issue,  giving  the  farm  to  Sophia  Mac- 
intosh and  to  her  eldest  son  on  taking  thi-ijaiue 
of  Macintosh,  and,  to  prevent  all  iniscuiK-eptio!, 
declaring  that    the  ehlest  .»on   of  William  aii 
tlie  eldest  son  of  Duncan    and  no  otbir  o, 
inherit — Held,    that    tliis    did    not    menn  ; 
where  William  died  without  issue  and  Duncan 
died  leaving   only    a  daughter,    that  the  km 
should  go  to  the  eldest  son  of  Sophia  Miudntwii 
while    such    daughter    of    Duncan    siirvivel.' 
■BiiHucina   v.  Bonucina  k  Gandlack,  '■>  LC.J 
80,  S.C.  1858. 

78.  And  where  by  the  same  will  there  wa^a 
beque.«t  to  Jane  Macintosh  of  Inverness  of  ifce 
sum  of  jC50  sterling,  out  of  the  above  tnonevj 
annually  during  her  natural  life— /^;,^  il,i| 
this  was  a  general  legacy  chargeable  on  die 
entate  generally  and  not  a  particular  lei;,icr, 
Bonacina  v.  Bonavina  &  M<:lntos/i.  10  L.CR 
70,  S.C.  1859. 

79.  Where  a  testator  by  his  will  left  to 
third  .son  the  usufruct  of  acertaiii  j)ro|,erly  tol« 
enjoyed  by  him  during  his  lile,  and  ut  iiisiita'li 
the  property  thereof  to  pass  to  his  e'liest  male 
child  born  in  lawful  marriage,  and  in  default  of 
such  issue  to  go  to  the  eldest  male  cliiM  of  one 
ol  his  brothers,  but  at  the  time  of  tlie  death  ol 
the  said  third  son  his  eldest  male  eiiild  w 
already  dead — Held,  that  the  property  pas^(J 
to  his  eldest  living  mule  child,  being  his  seoon 
son,  and  not  to  the  male  issue  of  liis  hroilitrJ 
McCarthy  et  al.  &  Hart,  3  L.C.J.  ■>'},  Q,B| 
1858. 

80.  Where  an  action  arose  as  to  ilu'con-^lnie-l 
tion  and  interpretation  of  a  will — //(/'/,onapptr«f 
to  the  Privy  Council,  reversing  the  lieoisionsolj 
the  courts  below,  (9  L.C.R.  3T(i)  to  W  tiii 
duty  of  courts  in  the  construction  of  wiil-MJ 
ascertain  and  to  give  effect  to  the  intention  i 
the  testator,  whicn  must  Ije  collected  from ikJ 
whole  will  and  not  from  any  partieiilar  worJj 
and  expressions  which  may  be  contaiiipilmiil 
and  in  the  case  of  a  legacy  bv  which  tbete>!>j 
tri.x  made  a  bequest  "to  all  her  children  livnl 
at  the  time  of  her  decease,"  this  was  lieU  nil 
to  include  her  grandchildren,  issue  ofoiieofkel 
children  who  died  liefore  the  makiiiL' of  tlie»iilj 
Martin  et  al.  v.  Lee  es  qital,  14  L.C.R-  S4,Pfj 
18(il.  f 

81.  Where  a  testatrix  in  her  will  inaile  aid 
quest  in  terms  following:  "  Whereas  I  nowtij 
"  £2000  stock  in  the  Bank  of  Montreal,  Iff 
"  and  bf-qucaiii  X'iuOO  thereof  to  inv  =fii-l 
"  J.  E.,  jCIOOO   whereof  are    to  becnnie  \m\ 
"  diately  payable,  .issignable  or  iian.'femlilf 
"  my  said   sister,  by   my  executors  hfre'Milj 
"  uaiued,"  and  aftenvards  caucelled  thessiJti 
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)f  his  children,  or  of  his  brothers  aiij 
ho  could  have  claimed  the  saij  ()«. 
y  in  default  of  the  said  eldest  son  or 
attk  Charpentier,  8  L.C.R.  481,  (^j, 

ere  a  question  arose  as  to  the  etlect  oi 
ich  declared  tliat  a  farm  of  the  twtaijr 

held  by  the  male  heirs  of  the  testator's 
1  the  manner  thereafter  directeil.  aal 
iig  one-half  to  William  and  lii-i  lawful 
■a  after  him,  and  one  half  to  Duncai) 
iwfiil  male  heirs  after  him,  ami  on  tl,e 
William  and  Duncan  dvinj:  without 
lue,  giving  a  sliare  of  hitn  so  ilvi:i>;(, 
r  of  them,  and  if  both  should  die  «°tii. 
I  issue,  giving  the  farm  to  Sopliia  Mat- 
d  to  her  eldest  son  on  taking  tln'  naint 
osh,  and,  to  prevent  all  inisooiii.'eptiot 

that  the  eldest  son  of  William  ani' 
i.  son  of  Duncan  and  no  uibcr  coiiil 
TMil,  that  this  did  not  nican  ibat 
lliani  died  without  issue  and  Duncan 
ing  only    a  daughter,    that  ihe  farn, 

I  to  the  eldest  son  of  Sophia  MiicIntwiiJ 
cli   daughter    of    Duncan    survival' 

'  v.  Bunacina  k  GunJluck,  3  LCJ 

858. 

d  where  by  the  same  will  there  wasa 

)  Jane  Macintosh  of  Inverness  of  the 

50  sterling,  out  of  the  above  inontrj 

during   iier  natural    life_y/(/f/.  ii,i| 

a   general  legacy    chargeulile  on  tie 

leraily    and    not  a  particular  legacf. 

•v.  Bonaciiia  ic  Mvlntos/i.  lu  L.ci 

B59. 

lere  a  testator  by  his   will  left  to  liiji 

the  usufruct  of  a  certain  ]irii|.erty  iol«| 

y  him  during  his  lite,  and  at  hisiita' 

rty  thereof  to  pass  to  his  e'ljest  nialfl 

II  in  lawful  marriage,  and  in  liefaiiltol 
?  to  go  to  the  eldest  male  cliiM  of  onsj 
ithers,  but  at  the  time  of  the  ileatliofi 
third  son  his  eldest  male  eiiiM  wjjI 
vat\—H(l(J,  that  the  property  pasta] 
'SI  living  male  child,  bein;;  his  secojll 
lotto  the  nmle  issue  of  hi-  tirotlwj 
I    d  ah  &  Hart,  3  L.CJ.  21>,  tjiJ 

lere  an  action  arose  as  to  tliecon-lri;(| 
nterpretation  of  a  will — lli  /'/,un  apptjf 
vy  Council,  reversing  the  ileci>iMiisot| 
ts  below,  (9  L.C.R.  MTti)  to  i*  i 
:oui'ts  ill  the  coMStruciioii  of  wiiljtjj 
and  to  give  etfecl  to  the  iiilentiono 
ir,  which  must  Ije  collected  from tkJ 
I  and  not  from  any  partioiilar  ivoiJl 
pssions  whicli  may  be  cuntaiiieiiiniil 
?  case  of  a  legacy  bv  which  the  teasT 
'  a  bequest  "'to  "all  iier  chiMren  livisj 
lie  of  her  decease,"  this  was  helJ  niJ 
;  her  grandchildren,  issue  ofoneoflif| 
ivho  died  liefore  the  making'  of  tlienili 
;  ul.  V.  Lee  es  qxial.,  14  L.C'.R.  S4,P(r 

lere  a  testatrix  in  her  will  inaile  i 
;erms  following;  "  Whereas  I  now  ban 
stock  in  the  Bank  of  Montreal,  Igii 
jueatij  £1600  tiitreof  to  iiiy  ■•8i'i"~j 
ClOOO  whereof  are  to  become  iml 
payable,  .issignable  or  trnnffemWelf 
1  sister,  by  my  executors  here:i)3fir 
"and  aftei wards  cancelled  thes«iJk 


queat  in  terms  following:"!  hare  «»«,    «. . 
"cancel  and  make  void,  etc    th?!    jT"   ''"° 
•'^1000  so  made  to  niy  sister  J  P  f      I^u*'^  °^ 
"last  will    and  testament    and  '      "l^  ^^  "^^ 
■'place  thereof,  I  do  herebv  t"„i    '"''«"    a"'' 
"unto  my  said  ei.fer  j  fe^  fo  L^" r  ^t*!"'^"' 
"use,  and  at  her  own dtsmsa    f h»^  '^°'"  ^^'J'^'' 
"currency,  and  I  herSfurthi'^ ''•','}  °f  ^^00 
"queath  the  remainint  sum  of^^nn '  ^"^  '^^- 
"toniy  husband,  the  said  a  C   ^^  currency 
'daughter,  A.  G.    Itis  aL       '  '"„"■""'  ''o''  '''s 
"tlmr  the'  interest  a  dtveZr'"  "'^'^  ''^^'''^ 
"and  out  of  the  legacies  of  S  JT^  ^'°"' 
"receivedandenjovedbvmvT   J,   **•;''•   '°   ^^ 
"ing  his  natural  -"iX,   and  tL  n'^  •'"'''^"'*  '*"'- 
"  ieath  only  to  be  naW  to  ,1  ^'''''.^'P?!  "t  I'is 

"AGresnekvely'asTrenbef,/'*.'''  "^  '^^  ""'' 
-Held,  tfiat,  under  the  term''r.^''^'''?,V'^'''' 
Cftlicil,  the  shares  of  bank  sLif  """  ""'  ""^ 
queathci  as  at  the  death  of  tt  T'!"'  '■°  ^"'■ 
become  absolutely  and  unconH  H.  '''n'*""'^    ^ 

>loL,  14  L.  C.  J^  IG^qTTs^.  *  ^"'^^«-' 
beLrsaf/g•G;t,tC?^E.  dying 

.«arv  of  the  testatrix,  and  "b?  wHI  ^fter":'""^"''; 
=pecific  legacies,  leaving  the  rl^V  ^''''V''^ 
estate  to  certain  legatees  the  «»;  [•"'"•'  "^  J'^'' 
part  of  such  residue  lb  '  ''"'''^'  f<^""^d 

83.  Where  the  testator,  a  cure  nf  d,  ,.  „ 
fcert,  hv  n  8  will  beaueathp,?  »  ■  *''  ^"^''- 

llierein  describedTo  'Se  Catbo!'i""i^':°P''"-^  ' 
Corporation,  incorporatS  unde  'slch  1^^'^ 
ing  il'e  reign  ancT  chanter  am)  n  ■'  «',"■ 
,  Jefendant  his  executor  in  that  11^""°,  "'^ 
defendant  refused  to  tran«(i..  fi  ^'"*"^'  *'«'  '"e 
Plaintitl-.,  allegTngan  uncer'a,Sl''''T'''^  '"  ""■ 
.hecorpe,ratio,?  refen-ed  To->y^J/:^''  ''^^'^,''' , 

il^irsi^'Se'l-^^'r-^'^""'- 

son,  the  whole  propem'  of  fl  "°  ^  "'"'  ""^  "'«''• 
condition,  amongffi  U^in  ,«  T""""'^'' °" 
amount  ofa  deed  of  hllio,"^  '  °'  P^^"'S  the 
■hefatherfor  a  loanof  nTo'ev  '"'T  ""°  ^'-^  1 
hlortly  afterwards  died  bufh/'  T"'  "''  '■'*"'^''- 
for  some  vears.  cSlled  hi  ^"^?,^^  «'"-viving  I 
nrds,  bei,-.g  su.'d  ran  to,  ,U  S II  b."  ""''f  ' 
faid  deed  of  obligation      .«lil.^  '"*^  "'"J^^'' ' 

JOTH^/t-.tiieguamiipolvn      ^   "•'"'''   ^"''  «" 
\m held  odSg" the f,fl  '"'*"'"""'"l. and  the 
"O'ier  his  fatWs   will   "    '""""ii'  °''"'^  '^'^i'" 

vvr    I —  io(4. 


XVri.   LlABIMTT    or  L«04TEe. 

obule'JX'enraialt'f-'*'^  '■'''"^'"^    '-» 

legatee  had  thereby  b^omoTl'''  """  ""«'* 
of  the  piaintitr,  and  m.ld  „ '/'LP""""'  '''^l"<>'' 
-"'ler  an  acciun    o?   li"elTo  'T,''''""','   ''' 

XVlIf.  NoTARui.,  see  Authkntu-. 

'  wiSes;;:::!;;  j:Softe™^  '"'^^^  ^''^^  ^--'^  - 

cei'vo  t\i,tA  ""^-  '^  "°'-'-v  "'i^Ht  re- 

«'J-  Alldtle^i°cVlat,^''^^^'■'*"^«  C,  0- 

cousin  gorman  0   1^0,17^?'™"'  '"g'^^^'-' ^vas 

""llity  in  the  will.  lb.!  &  S^gTc      "*  ''"'''''  '^ 

XIX.    NtJI.I.ITY  OK. 

mtd  in  presence  of  the    v°lno         ",';";'    '*«'''» 

fl'e  omission    to  men  on    I        '-''~'^''''''' ''"»t 

,  nes,ses  at  the  ti.ne  of  t",e  rea    '/''^'h ''^^'-^  °''  *''- 

I  ;'ot  involve  it.s  nullity    nu"!°f'''«  ^^il'-  Joes 

I  the  case  by  other  expressiorn '""""='' ^^'^^ 

!agai;st^I'^^r,^Ue?:i!]!;K-f"^-^''"-- 

'"  apetiiorv  action  as  'o  '  P'l"""  >'^""^''J  ■ 
^^l^r\x,  but  as  hav  ,t  been  n  al""  ,T"  "^  ""-' 
^v.tlMvu„,,,,3  after  tlfe  d'at  lo  i''  '";  'r?*'> 
^■''■W,  on  proof,  to  be  nerf«  fl^  t'"  .testatrix- 
respect,  and  the  descripff'S di'sm L  "'r'-'^ 
i.viiii't.  V   if„.!:..-.  I  ,.     "ismis.sed  with 


cos 
14 


XVI.  LlAB.UTY  OK  EXECCTORS  UNDER. 

^5' Ac'on  was  brou<ThtaiTainat»i,„ 
Imcutor  and  executrix     vlf^  '*'?  surviving 

rer.«al  legatees  of  th I'm  '"  '''^^^  "''^o  the  uni" 
Kvouta  clause  in  the'';  ?  ^""TP'''  ''"-"'  '" 

t'>  niainfaiS'anl^  f\£dtt:?r- 

"i^i^^nteheSl^ofthe^norl^^Tio 

'Pavtheiior  ™^  '^«"  compelled 


^t.^.  Bon.>i»e(  r/7eZT<.V,'  '"*•''" if^«l  with 

'>'ad;<ua;?;rwhe:';i:s;J,S''^''r"'^'^-" 

i  pai^l^leof  disposingL!/£w 'r  ?■'  legally  i,,. 
|l"'Mt  upon  tire  person  I  L'^'''*^ ''■'='''''• 
'  Pwve  tlie  ie.a|  incn'°",;"'''''7'f  "'^'     "i"    to 

void,  unless  it  be     h'e    es,     oTr'''V   """  ^'"^ 

tJ;'..;oi;j;;;(;:i'M::^£:,-northote.ta- 

,  .'"emory  and  understand  nVw  ho  li":''^  '"""'' 
i«  a  one  suiHcient  to  jusiik'  '  '".°"'- ""K^-^fi^t'on, 
position  ,s.V.„./„  .s.V,/,^C -n':  '«-^'">»e"tary  di.s- 

y*.  And,  /icld,  io  anneal     iI.qi   .i 
I'avmg  caii.sed  her  w i  f .?,   i  j    '  ""  'r""'''-^ 

I'!0tar;p„blic,in7.u  ,aiK^':'rlTr''r''  ''>'  '^ 
t'ons  given  bv  herse  f  ^ Ihav  iZ      "'  Tr"" 

"• 'ole  ofthe  contents'o,   1  e  vi   'm  nT"'"^  "'" 
,  ol  the  no;urv  who  ha,i    nrl.        .     "'^  Pi-escnoe 

second  notuiVcaMed  i  S/'m  "'  '■""'  -^''^''e 
■'-    will,   a^d    havi7   '''^:f''";,^'-'""''onof; 

'■''^fved  the  (brmalitifs    "e-SlJ^/r  "'"^'f'f 

<  -t  tne  Custom  of  Paris  timKi         .  ''•>■  '"■^'  ^i!*,. 

<^ec«  et  «o,«,««.°  and  wk  '  a^™^r'''r''^'^Sally 

-.-^...e,&t^;i;tiSSt;:^^;,s:^ 


,b: 


■# 


r* 
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of  the  testatrix  and  of  the  two  notaries  receivinK 
the  will.  lb.,  k  1,5  L    C.  R.  321. 

0.3.  In  an  action  by  an  heir  for  the  nuliitvof 
a  will  left  by  \m  father— //e/-/,  confirming  the 
judgment  of  the  court  below,  that  where  a  great 
portion  of  the  will  was  drawn  by  the  notary  in 
till' iib.sence  of  the  testator,  and  of  the  second 
iioi;iry  called  as  a  witness  to  assist  in  receiving 
it,  iiiid  wliich  was  not  read  over  twice,  or  ren3 
tiii.l  repeated  to  the  testator  in  the  presence  of 
U.e  second  notary,  as  required  by  law,  and  proof 
13  made  of  such  infonnalities,  it  will  be  declared 
iiull  and  of  no  etl'ect,  on  an  inscription  dc  faiu- 
Bourassa  el  al.  ic  Bouras.'iu,  17  L.  C.  R.  2'J'J, 
<i.  B.  1659. 

XX.  NfNCUPATlF. 

OR.  Verbal  or  nuncupatif  wWh,  made  prior  to 
the  promulgation  of  the  Civil  Code.and  oonform- 
ably  to  the  provisions  of  liie  Slatuie  of  Frauds, 
witii  regard  to  tl;e  moveables  of  the  testator,  is 
good  and  valid,  in  virtue  of 'he  Act  of  Quebec. 
Miiincault  k  Mah,  et  rh;  3  R.  L.  OOti  &  It! 
L.  C.  J.  288,  P.  C.  1872  ;  U  Geo.  III.  cap.  83, 
sec.  10,  A- 851  C.  C. 

XXII.  PowEn  TO  BEyiE.\Tii,    .see  C,\p.\citv 

TO. 

97.  Where  to  an  action  against  the  vidow  of 
the  plaintitT's  son,  to  render  an  account  of  the 
property  of  the  succession  of  her  late  husband, 
she  pleaded  a  will  left  bv  him,  by  which  she  was 
constituted  his  universal  legatee",  and  the  plain- 
titl'replietl  that,  with  regard  to  a  certain  immove- 
able projjerty  included  and  described  in  the  will, 
it  had  been  given  by  him  to  his  son  with  prohi- 
bition to  alienate,  that  this  did  not  deprive  his 
eon  of  his  power  to  bequeatli.  Bouran.ia  v. 
B'edard,  3  L.  C.  J.  48,  S.  C.  1858. 

98.  But  held,  in  appeal,  reversing  this  decision, 
that  the  donor  had  a  right  to  prohibit  the  donee 
from  alienating  the  property  during  the  lifetime 
of  the  donor,  and  that,  consequently,  the  vfill  of 
the  donee  conferre<l  no  right  of  property  on  his 
heirs,  so  far  as  regarded  the  property  whicli  was 
the  subject  of  the  donation.  lb.,  &  7  L.  C  J. 
158;  13L  C.  R.  251,Q.  B.  1803. 

99.  From  and  after  the  passing  of  14  Geo. 
III.  cap.  83  the  testator  hud  capacity  to  devise 
and  bequeath  without  reserve,  restriction  or 
iim  it.  King  v.  Fillatnuilt  &  Tunstall  et  aZ,  14 
L.  C.  J.  197,  S.  C.  A-  G  R.  L.  358  &  20  L.  C.  J. 
49,  P.  C.  1874,  838  C  C. 

100.  And  in  favor  of  any  person  or  persons 
whatever.     lb. 

101.  A  te.-tator  may  will  his  property  to 
fiduciary  legatees  or  trustees,  to  be  by  them  a(> 
plied  to  the  establishment  of  a  public  library 
and  museun  under  the  administr.ition  ot  a  cor- 
poration to  lie  formed  for  that  purpose.  Fraser 
et  al.  &  Abbott  et  <iL,  15  L.  C.  J.  147,  S.  C.  <fe  tJ 
R.  L.  365  &  20  L.  C  J.  197.  P.  C.  1871 :  838  & 

-«^9  C.  C. 

XXIH.    PRESfMPTlOX  OF    UNDUE  I.NFLOEKCE. 

102.  In  an  action  to  set  aside  a  Iiolograph 
•codicil  to  a  will,  giving  the  defandant  un  pari 
'd'enfansin  this  estate— £'«/</,  that  the  effect  of 
*  legatee  being  aware   that    the  testator    had 


altere<i  his  will  in  hi.s  favor  was  no  ground  fjr 
supposing  that  undue  influence  wa.s  exertci  i 
induce  such  alteration.  Larombe  etui  v.  Dia, 
Imin-iies,  3  C.  L.  .1.  10,  S.  C.  18<J7. 

103.  And  held,  also,  that  there  was  notlii,),, 
unreasonable  or  calculated  to  excite  suspicion  in 
the  bequest  by  the  testator  of  un  part  d'l'nfnnj 
to  two  neice's  who  had  liberally  tended' mJ 
nursed  him  and  his  wife  for  several  vear.s  prior 
to  their  decease.    lb. 

XXIV.  Probate  of. 

104.  A  judge  of  the  Superior  Court  of  Mont. 
real  has  no  jurisdiction,  either  to  receive  th? 
atlidavit  of  a  subscribing  witness  to  a  will  or  i„ 
grant  probate  thereof,  where  the  testator  died 
another  district,  the  proper  course  bein^'  I 
application  to  the  prothumitarv  of  the  ('oint  of 
such  other  district.  Sweet  exp'-,  10  L  CR  4,il 
S.  C.  Is(i0;  857C.  C. 

105.  Where  the  testator  sub^equenllv  to  the 
making  of  his  will  gave  to  the  plaiiititf  thruiiWi 
his  .secretary  a  cheque  for  $1000,  and  action  wl, 
brought  to  recover  the  amdiint,  to  whiul,  the 
defendant  pleaded  wantof  uiiilerstandiiiu'.fti.'.,  in 
the  testator  and  want  of  oonsideratiun  uu  the 
part  of  the  donee— .ffisW,  tiiat  such  clii(|iie  was 
a  legacy  or  bequest,  in  tiie  nature  of  a  cudidl  to 
the  will,  and  the  probate  of  a  writteii  memo- 
randum of  such  bequest,  made  by  the  t.-stiiior'i 
private  secretary,  at  his  request,  wouM  smfi^'eto 
entitle  the  legatee  to  recover,  withuiii  olnainini; 
probate  of  the  cheque  itself.  Cnli^iU,-  ^t  „/.  pj 
qnaL  k  Flanagan,  8  L.  C  J.  225  A-  14  L  C  R 
328,  Q.  B.  18(54.  "    ' 

106.  The  probate  of  a  verbal  or  iiiiiicupatif 
English  will  is  not  made  according  to  the  French 
law,  but  according  to  the  Englishlaw  prior  to  the 
Code.  MigneauU  &  Malo  et  rir.,  3  R.  L.  GOC  k 
16  L.  C.  J.  288,  P.  C.  1872. 

107.  And  where  probate  of  such  will  was 
contested — Held,  that  the  grant  of  prodatewas 
not  of  that  binding  and  conclusive  clmracter 
which  attaches  to  it  in  England,  and  docs  not 
prevent  the  heirs.Yom  impugning  the  viilidiivof 
the  will  when  neceesary  to  do  so.    lb. 

XXV.  PrOHIBITOBY  CL.iOSES  IN. 

108.  A  clause  in  &  will  by  which  tiic  propertv 
bequeathaJ  is  rendered  unattachable  bytliecre- 
ditorsof  the  legatee  is  neither  contrary  to  law  nor  j 
niorals,  and  where  a  testator  has  by  llis  will  pro- 
iiibited  the  legatee  from  selling,  hypotliPoatmg, 
cliarging,  changing  or  in  any  other  way  iilienai- 
ing  the  property  bequeathed  for  tlie"spaa' of  j 
twenty  years  after  the  death  of  the  testator,  un- 
der pain  of  nullity  o*' all  sucli  accs  that  might  be  I 
done  by  the  legatee  contrary  to  the  inteiitionsof  I 
the  testator — Held,  in  appeal,  reversing  tliejudg- 
ment  of  the  court  below,  that  such  a  provision  j 
is  a  proper  and  prudent  one,  and  wa-  eiiuivalent 
to  rendering  the  property  unattaclialiie  lor  ilie  I 
period  mentioned  in  such  provision.  (riiilMkl 
lienaud,  7  L.  C.  J.  238,  Q.  B.  1863 ;  %S  et  sw.  f 
C  C. 

109.  Tlie  testator  directed  that  his  son  siiooM| 
not  in  any  manner  encumber,  eft'ect,  niortgtsi 
exchange  or  otherwise  alienate  the  immoveable  j 
property  given  to  him   by  the  will  until  after! 
twenty  years  from  the  death  of  tiie  testator  The  j 
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will  in  liis  favor  waa  no  groiiii  I  f^r 
liat  iindue  influence  was  pxcn.'l  id 
1  alteration.  Lacombe  elal.  v,  /),..„ 
D.  L.  J.  10,  S.  C.  1867. 

held,  alHO,  that  there  was  notliin.' 
le  or  calculated  to  excite  auspicion  ,n 

by  the  testator  ot'  iin  part  'i'mt'iiu.! 
ce.H    who    liad    lilierally    tendud  uui 
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ease.    lb. 
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fiary,  at  his  request,  would  siuHccto 
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L  C.J.  238,  Q.  B.  1863;  %Sets^.\ 

testator  directed  that  his  son  should  1 
nanner  encumber,  effect,  niortgiK,  [ 
•  otherwise  alienate  the  iinniovesblej 
•en  to  him  by  the  will  until  after! 
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iiiinj;.-',  that  the   rlHi,<.n  ;.    '.' "'"ung  otner  1      119.  A    tr.etn.,,^.,. 

aifec;  the  seizure,  and    .,snn.f''r°"  '=""'''  "oJ  "n^wrefted     ,7,"    "i   P"''"  ""finished   ancf 

ill  th     °  S;rv''5-'' t'-ird    in.entionrwill 'ffi^^ 

u.  Queen';  fif^^'-f',  '.r.'-'^^i'i' '^■'""y.  "'«'    the  tact    r„!"''i.'^i".t'^«^'''"'"  «pe- 


iiie,|iHgment  of  the  Quee  4  Ben  1  'T'""\"-  """y  """  ""^  tact  of  7  V- ^'' '^'''"■''  «P«- 
re«trittion  made  bv  the  te!f  tor  !Ji  '  "'•""  I''^'  """ '''"' ''^ -""lo  can«e  I  '"'^^"''"S  completed 
either  by  the  old  Jaw  oU-.Tj^:.!'''  ^■'*'"';    "'^"t  by  the  ,  ,l?o        "^1Z}^T  "'«  >^^"^'ion- 


i»  favor  of  l,i,.,.i7esho'n    '''^'"^"""■''  ^y  him 


r..;icti5„  inade  u'  h^ll^ll^/'r'"  ""'  J'- I  "^ ''- "o  s      c;':;:^n^"H    "'^V'^'"^  --"P'^ 
either  by  the  old  Jaw  o7F-^lTorlT,)T  ^'"'"'i    "'^'"  ^-^  "'"  '  -  «'"  o    C^Z^eT  ""^  '''"'"•'»"- 

XXIX.  Void. 
..ler  Ihe  wni;  u;at:uc^cC■se•;va:^:::;'■'^'^^     ,  '20.   In  an  action   bv  children  cl.i     •        , 

,  112.  The  te.,a„^,  , a  v' condition,     .  !  "  """'*"''  V'  J      /]  i  y\?'«''''''f  V^  '^""I'^r 

:irtJ  It  fiom  compen.'ation  of  1p('„.  7  ^'T'  ^^°"  ' 

ulor  on  his  estate  bv  The  III  '^'■"^  ''""   '^*-  

1  '.^ted.  and  wo  1  '  t  e^foreV""'^-'''.'''''''-^- 
Iroiectan  illegal  sUsiHon  or  L"""';""^'^  '« 
t-i,  luval^l  testa'^^lenr'ir/^  "^'t C^^. 

i-'"i...enipts';<;hdia;:Kii!^"r^"""'"^-i 

vv 


•UI.  Kevoc.\tiox  of. 


I'C.  hi  an  action  brought  after  thn  l,;,.,i     .• 
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Viichease  where  fh«  ti.'f     ■    -^'  «'"rieciallv 

|^Ml,epre..enTone  '  o  exSt    S  "°  '''''"' 
|j^>Kii«T    n.'„:7  7';""g  s'Sned  l,y  him", 
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WITNESSE.S-^e.  EVIDExVCE. 

I.   AUSKNTEOF,  121,  122 

il-  Anio.v  BY,  FOR  E.xp,.:n-se.s  123 

m.   Co.MI^ETENeY  OF,  124-145 

iv.  Contempt  by,  I4C. 

V.  CoXTRADiCTIO.V  OF,   147 

VI.  Credibility  of,  148,  149 

AffjdatUJor  Immediate,  157 
^e/ore  Appearance,  158,  159 
("ii.iorts,  160-162. 
IM  A-oco,  163,  164. 
lit  Insolvency,  165,  166. 
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XXI.  Who  may  be,  see  Competency  of. 

XXII.  Withdrawal  of,  185. 

I.  Abremce  of. 

121.  On  an  action  to  set  aside  a  marriage 
seventeen  years  after  its  celebration,  on  the 
ground  of  the  impolency  of  the  husbiind,  and  it 
waB  proved  tiiat  the  parties  had  always  lived 
separately,  and  that  the  husband  was  during 
that  time  absent  in  the  United  States,  where  he 
had  established  his  domicile— //e/(f,  that  his 
abseiicp,  he  being  a  necessary  witness,  was  a 
suHicierii  excuse  for  not  bringing  the  action 
liefore.  Lmgevin  v.  Barreite,  4  R.  L.  160,  S.  C. 
1872. 

122.  But  where  it  was  not  proved  that  the 
husband  was  an  indispensable  witness  his 
absence  was  held  to  be  no  excuse  for  not  bring- 
ing the  action  without  delay.  Ihmis  et  at,  v. 
Fonluine,  4  R.  L.  163,  S.  C.'l872  ;  117  C.  C.  P. 

II.  Action  of,  fob  Expenses. 

123.  In  an  action  by  a  witness  to  recover  the 
amount  of  his  taxation— //«W,  that,  as  the  de- 
fendant was  a  parly  only  in  his  quality  of  tutor 
to  the  substitution,  that  he  was  not  liable  in  an 
action  brought  against  liim  personallv.  Dage- 
nais  V.  Guulhicr,  11  L.  C.  R.  281,  S.  C.  18G1. 

III.  COMPETEVCV  OF. 

124.  A  witness  not  summoned  before  tlie  en- 
(pete  commenced  cannot  be  heard,  if  an  objec- 
tion ia  taken,  and  no  suilicient  cau.«e  is  shown 
to  account  for  his  not  having  been  .summoned. 
Rot/  V.  Mivillc,  3  Rev.  de  Leg.  356,  K.  B.  1809  ; 
250  C.  C.  P. 

126.  If  a  witness  eat  and  drink  at  the  expense 
of  the  party  by  whom  he  is  summoned,  it  is  not 
an  objection  to  his  competency  but  to  his  credi- 
bility. Baeon  v.  Caron,  3  flev.  de  Leg.  356, 
K.  B.  1817. 

126.  The  objection  that  the  witness  was  a 
servant  of  one  of  the  parties  doe.«  not  afl'ect  his 
competency  but  his  credibility.  Casi/raiii  v. 
retiier,  3  Rev.  de  Leg.  357,  K.  15.  1H21. ' 

127.  And  the  usual  declaratiou  on  oath  that 
he  is  not  in  the  service  of  either  party  is  sutH- 
cient.  lb. 

128.  Interest  is  an  objection  to  the  credibility 
of  a  witness  but  not  to  his  compctonoy,  and  ftini- 
seqiiently  members  of  a  fabrique  are  competent 
witnesses  in  an  action  in  which  the  fabrique 
itself  is  interested.  The  Quebec  Fire  A.s.sunnice 
Cimpatiii  V.  Mclson  et  at.,  1  L.  C.  R.  236,  Q.  B. 
1846:  251  &  252  C.  C.  P. 

12!t.  Where  the  action  was  lielil  to  be  of  a 
non-commercial  character— 7/ei(/,  al.so,  that  the 
evidence  of  the  plaintff's  nephew  was  inadmis- 
sible, as  being  within  the  degree  of  relationship 
prohibited  bv  law.  Dentnirata  v.  Mui-raii,  3  L. 
C.  J.  21),  S.  C.  1858  ;  1232  C.  ('.  k  252  C.  C.  P. 
<fe  Q.  35  Vic.  cap.  6. 

130.  l\\  an  action  for  goods  sold,  directed 
against  the  defendant  as  having  been  a  secret 
partner  in  the  firm  to  whom  the  goods  wore 
ao\A~  Field,  cuniirming  the  judgment  cf  the 
court  below,  that  neither  member  of  the  firm, 
though  not  a  r  'y  to  thesuit,  was  competent  as 
a  witness  for  ti     plaintiff,  and  his  evidence  was 


nccordinglv  'rejected.  Chapman  v.  Masann  i 
L.  C.  J.  216  &  8  L.  C.  R.  225,  S.  C,  &  9  L.cV 
422,  Q.  B.  1858 ;  1232  C.  C.  &  252  C.C.P. 

131.  A  defendant  may  be  a  witness  tor  his  c!p 
defendant  if  he  be  not  interested,  or  if,  havins 
lieen  interested,  his  interest  have  been  remove,] 
by  dischargi.  The  Bank  of  Britixh  Xnrtk 
America  v.  Cuvilier  et  at.,  4  L.  C.  J.,  241,  Q  R 
1859;  261  C.C.P.  ' 

132.  Acts  of  heirship,  being  done  for  the  most 
part  by  relations  only,  must  be  proved  bv  ilicm 
and  theevidence  of  cousins  in  such  case  is  there' 
fore  admissible.     Filion  et  at.  v.   Binelli,  \  \ 
C.J.  36,  S.C.  1869;  252  C.C.P. 

133.  In  an  action  for  debt — Held,  coiilirmin» 
the  judgment  of  the  court  below,  that  a  partner 
who  is  prima  facie  liable  for  the  debt  is  not  i 
competent  witness  to  prove  that  another  person 
as  a  co-partner  is  jointly  liable  with  him  lor 
the  debt.  Chapman  v.  Masson,  3  C.  L.  J.  ''SA- 
8  L.  C.  R.  225,  Q.  B.  1859 ;  1231  &  1232  C.  C  A- 
252  C.C.P. 

134.  In  an  action  against  the  master  of  an 
ocean  steamer  for  injury  done  to  a  wharf  Ijvthe 
steamer  stri.Jing  against  it  in  making  her  berth. 
to  which  the  defendant  pleaded  that  tliev  had  a 
branch  pilot  on  board  and  were  not  re!-i'x)n,«ih|( 
— Held,  that  the  pilot  was  not  a  com pt tout  wit. 
ness  for  the  defendant.  The  Harbor  Cummiy- 
.■iioner.1  of  Montreal  &  Granqe,  10  L.  C.  H.  25'i 
Q.B.  1860. 

135.  Under  the  statute  23  Vic.  cap.  57,  aco 
defendant  in  a  suit  may  be  examined  as  a  wit. 
ness  by  another  co-defendant.  David  v.  MrBi^n- 
aid  et'al,  11  L.  C,  R.  116,  S.  C.  1860. 

136.  In  an  action  in  revendicatiun— //fW, 
that  the  son  of  the  defendant  was  not  a  Cdinpe. 
tent  witne.os  for  his  father.  Hearle  A:  Ihiti;  11 
L.  C.  R.  290,  Q.  B.  1861. 

137.  Where  a  wife  separate  as  to  proiieriv 
from  her  hu,*band  carries  on  trade  and  cumniprce 
through  her  husband,  authorized  as  her  aiieiit  lo 
that  effect  by  a  power  of  attorney,  the  litisband 
may  be  examined  as  a  witness  against  the  nii'e. 
Ireland  v.  Mawne  &  Duchcsnaii  et  vir.,  10  L,  C 
J.  28,  S.  C.  1864 ;  Q.  35  Vic.  cap.  6,  sec.  II. 

138.  A  party  in  a  case  who  has,  iluring  iis 
dependency,  made  an  assignment  umitT  liie  | 
Insolvency  Act,  cannot  be  examined  ns  a  witness 
by  the  assignee  who  has  taken  up  the  iii.iUw.r 
in  his  place.  McFee  v.  Boicie  &  Broivit,  IS  L.C 
J.  335,  C.  C.  1869. 

139.  But  held,  later,  that  an  insolvent  mavl'i 
a  witness  in  a  case  to  which  his  assignee  is  f 
party,  and  that  even  when  the  insolvent  him-elij 
was  a  party  prior  to  the  insolvency,  and  K'lure 
the  assignee  had  taken  up  the  iu.slaiict:    lUrik  j 
es  qual.  &  Millet,  3  R.  L.  525,  C.  C.  i87l'. 

140.  In  an  indictment  for  bigamy,  the  first  I 
wife  cannot  be  allowed  to  give  eviileiico  either  | 
for  or  against  tlie  prisoner.   Reqina  v.  Fuiihiitit, 
15L.  C..J.  141,Q.  B.  1871. 

141.  Parties  separately  indicted  lor  perjury, 
alleged  to  have  been  committted  at  one  aiiil  the  j 
same  hearing,  can  be  witnesses  for  each  other 
liegina  v.  Pelletier,  15  L.  C.  J.  146,  il  B.  1?I1. 

142.  A  defendant  may  examine  his  co-defen- 
dant as  a  witness  when  they  have  pleaded  se;| 
paiattly.     Close  v   Dickxon  el  at.,  4  K.  L.  iJl  S,  j 
17  L.  C  .1.  59,  S.  C.  1872  ;  252  C.  C.  P. 

143.  Facts  with  which  it  is  proper  to  reproach  I 
an  insolvent  can  only  att'ect  tiis  credibility  aaJ I 


WITNESSES. 

'rejected.  Chapman  v.  lUasson  '> 
1  &  8  L.  C.  R.  225,  8.  C,  &  9  L.C  h' 
858;  1232  C.  V.  &  252  C.C.P. 
ifendfttit  may  be  a  witness  lor  his  c'o- 
f  he  be  not  intereptcd,  or  if,  liaviru 
ted,  liis  interest  have  been  reiiiov(Hl 
gt.  The  Bank  nf  Brilis/i  X.rtj, 
Cuvilier  et  al.,  4  L.  C.  J.,  241,  O.R 
.\C.P.  • 

1  of  heirship,  being  done  for  the  most 
tions  only,  must  be  proved  by  tlicm. 
ence  of  cousins  in  such  case  "is  there- 
ililp.  Filion  et  al.  v.  Binetk,  4  I 
C.  1859;  252  C.C.P. 
n  action  for  debt—Held,  confirmitic 
U  of  the  court  below,  that  a  [lartner 
la  facie  liable  for  the  debt  is  not  a 
vitness  to  prove  that  another  person 
rtner  is  jointly  liable  with  him  (or 
Jhapvian  v.  Masson,  .SO.  L.  J.  L'SA- 
25,  Q.B.  1859;  1231  &  12.32  C.C.  A- 

n  action  against  the  master  of  an 
ler  for  injury  done  to  a  whai  f  ()v  tlie 
.ling  against  it  in  making  Iht  berth 
B  defendant  pleaded  that  thoy  had  i 
t  on  board  and  were  not  re,-j)onsililf 
t  the  pilot  was  not  a  comptti'iit  wii. 
>  defendant.  The  Harbor  Cummh- 
fontreal  &  Grange,  10  L.  C.  K,  2o;t, 

?r  the  statute  23  Vic.  cap.  57,  aco- 
1  a  suit  may  be  examined  as  a  «it. 
-her  co-defendant.  David  v.  McDoii- 
I  L.  C,  R.  116,  S.  C.  1800. 
m  action  in  revendicatiun— //tW. 
1  of  the  defendant  was  not  a  conipe. 
for  his  father.  Hearh:  A:  Dak,  11 
I,  Q.  B.  1861. 

re  a  wife  separate   a.s    to   pro|ierty 
sband  carries  on  trade  and  coiniiiero'e 
husband,  authorized  as  lier  iiL'eiit  lo  i 
y  a  power  of  attorney,  the  husband 
nined  as  a  witness  against  the  wife. 
launie  &  Duchcmay  et  vir.,  10  L.  C 
1864;  Q.  35  Vic.  cap.  6,  sec.  H. 
irty  in  a  case  who  has,  during  it.* 
,    made    an    aasignnifnt  uiiiier  ilie  I 
Act,  cannot  be  examined  as  a  ivitiie.?*  [ 
nee  who  has  taken   up  the  liiskim 
Mt'Fee  v.  Bowie  k  Brmcn,  Hi  LC  | 
.  1869. 

held,  later,  tiiat  an  insolvent  niavle  | 
a  case  to  which  his  assignee  is  i 
lateven  when  the  insolvout  iiiinself  j 
prior  to  the  insolvency,  ainl  I'l'lore 
liad  taken  up  the  iiintaiicc.    llnitk  | 
fillet,  3  R.  L.  525,  C.  C.  i87J. 
1  indictment  for  bigamy,  liie  tir>t  I 
be  allowed  to  give  evideufe  either 
It  the  prisoner.   lieyina  v.  Fiiiittiiiit, 
41,Q.  B.  1871. 

,es  separately  indicted  lor  perjury, 
ive  been  committted  at  one  ami  tlie  | 
ar,  can  be  witnesses  for  each  other 
elletier,  15  L.  C.  .1.  146,  t^.  B.  Is 
Pendant  may  examine  his  cn-defen- 
tness  when   they  htive  pleade'l.'e- 
lose  V   Dickson  el  at.,  4  It.  L.  iJl  i  j 
9,  S.  C.1872;262C.  C.  P. 
with  which  it  is  proper  to  reproach 
can  only  attect  tiis  credibility  aii'l 
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144.  In  conuuercial  cases  under  tht  „.i«.  „r   '^^?'':«  ^^  ^'  *  '''• 


144.  In  conuuercial  cases  under  the  rules  nf 
evidence  a  so  icitor  n  law  i.,.„  iZ:  ■  °' 
.  parly  fo,  whon.  he  has  TL  Vi;'"'"'  ''"' 
Etavyri,  6  R.  L.  ,50S,  S  C  1874      -'^"'""^ ""  ^■• 

145.  C(xlefendant8  who  have  plea-iedsenarate- 
Ivmay  l>e  witnesses  theone  fortT.e  other  S 

1 25fc  cf  r     ''  "^-^  '  "•  ^'  449.  S.  C.  R.  1874  : 

IV.  Contempt  by. 
,    146.  A  rule  forcontemnt  will  nr,^  i,« 

I  fine.    oexroM  V.  Jiostoii  &  Eaati   I  I     ft  ■>■>, 
\i  C  1861  ;  249  C.  C.  P.  '  ''■  ^^*> 


«  party  wiii"    or  e  k  Cd'r'r-^^^''^'  "'"' 
'leNs  a  .second  timfl,.  ,1      ,,'*'  "a'""ie  a  wit- 

^"g-^r^ti^'ry*;?!^';]"^--- 

-t^-fi/t'^lJat^'r^^^-^iS!; 

l-e  granted  bv  d  p  %'      "'^' ^"-ovince  will  not 

reccfrd  ilLte"  he'  ^r't'of  r'^''-  ^^'"'«  '^^ 
'nscription  for  revisioir^  „'    ?.  .i'^.^I'^^'''  <>.'■  ."» 


^;rsS:ST=»!S=;^,^. 


V.    CO.VTRADICTION   OF. 


|l  C.  ,J.  47,  S.  C.  1873  ^  ^^  ^''"■'"'  ''  «''  ^' 

VI.  Credibility  of. 

Iffw'.Ut  fi"  5"^'-°^  ^"  '^'^<=t!o'>  potition- 

3i,-tour^^;^,-S^^ 

i"ee,  and  bptorn  r.,„Z  :...^T"   "^  '<^«ve 


inent      v/  ■;;■'"'""'""  o'  an  interlocutor, 

^43:s.^;'S';'^-^7«''y"y.i2ii 

opinionorthecoi.rfn,,  ,.,„.■'         ^^   '"^^^   the 
>mness  wafstXw  V  "'-^''O''^  P"t-//«W,that 

the  de,«sitio„oCreLulaHrr '!!'""''"''' ''"J 

s:fK"^7.£^^''^^"c-TT8: 

tol£'eSEt£'w£::'S:^^:-'f'avit 

ing  to    eave  for  tl„.  \r  "a.s   Ir.  „,  .\t  fvp,,. 

•■-.lredn,ife^;i;l;\,5     ,;7/.;;,^;;;-;;;';..tHve 

i«-dto8eto/r  o,  the  ■ ;  ted'^,';;'  ■'^'""■"  '"^  p--"- 

to  ji.stilV  an  onleii,rH  in       >''''' ""'^"'^''t 
tio.:.oftf..,,,.i  !!;•,£:, -'g--,nina. 


.insof  money  to  witnesse ';l,:!^:,e^;;^;:  ^  I  J^l-ovinee,  and  b^tb;;  -v^^^^^^:^ 

1  would  be  legally  allowable  tn  ,\JJ:^:.:  A  !'''''>  fm'.  m  tiie  ease  sub-.  !,,«,,?' "'"'" 

i;,.  j:  ...i.v  .        I'l-itd,  iiie  court, 


If"' /j";-'  V'  "',i"e«.ses,  consideralilv 

It  an  would  be   egally  allowable  to  thern  even 
litlien  shewn  to  have  been  made  «lrl,  ,,. 

l..n,,but.romamisap;;!e;;:i   o't     iS 
ing  the  country  before  testifvin,,  ,..;ii  i  '     1  "^"■\ 


la.l  the  administration  of  h^  ~  .  ^"'^  '^'^ 
he  may  cvamiiie  the  wife  of  fi„.  X  '  '  "'?' 
such  ca^e.  Fois,,  y  lefZl  iuT^.  P**'''-^  "1 
1872  ;  I2;n,  sjn   C   C  '     "'  ^^'  '^^'^'  ^^'  C- 

£'tS;!r!f:l!":V;'---"!nedinacase 


I,- . ,  ' "■  "  '  '"-"pprencnsion  of  t he  r  leai 

li  Jthecountrv  before  testifying,  will  br  ,"  sm  1, 
Iteredit  on    their   testimo.iy  Is  will   serm  «i 
ld.c.  their  credibility.     Thlchu^mT^i 
Y'^"''"'«>''<'>''  2   y.  L.  R.  134^  y   j^    (j;  l'^..f 

VII.  Ex.\Ml.V.VTI0N-   OF. 


■-  K  »a,>a  matrer  entirely  within  the  con  r 


ilpis?s;iiiiiiii 


h' 
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.ill 


evidence  of  the  prothonotary  or  otlierwiHe,  tliat 
it  crtDnot  be  found,  an  order  may  be  iHsiied  lor 
tlie  examination  of  tlie  witnens  ile  novo.  Miic- 
farlane  et  al.  v.  Court,  14  L.  C.  J.  236,  S.  C. 
1870. 

164.  WitncMPeH  cannot  be  examined  about  a 
cofiy  of  a  statement  until  the  non-productinn  of 
tiie  orifjinal  is  aecuunted  for.  The  GIni  Brick 
Company  v.  SliackvU,  14  L.  C.  J.  238,  S.  C. 
l.S70_;  1217  C.  ('. 

1G5.  //(  [n.solcenc;/. — An  insolvent,  or  party 
who  has  been  minimoned  under  the  InsuTven't 
Act  tor  examination,  cannot  be  crossexamine(l. 
Fraxer  in  re.  kSdiicai/euu  &.  WiiniiiKi  et  at.,  12 
L.  C.  J.  272,  S.  C.  1808  ;  Ins.  Act  1875,  sec  23 
et  .seii- 

IGti.  An  order  for  the  examination  of  wit- 
nesses in  insolvency,  made  on  the  day  of  a  volun- 
tary ussigniMcnt  of'  a  partnersliip  es'late,  bv  two 
out  of  three  partners  of  whom  the  firm  consisted, 
is  irregular,  and  the  petition  for  sucli  examina- 
tion should  set  forth  satisfactory  reasons  for 
sucli  an  order.  lusl:  in  re.  et  dl.  &.  Fooie,  17 
L.  C.  J.  47,  S.  C.  18i3. 

1G7.  W/ieii  Ahdut  to  Leave  the  Province.— 
On  an  application  to  examine  a  witness  about 
to  leave  the  Province— Y/fW,  that  he  could  be 
examined  before  the  return  of  the  action.  Siiij- 
jile  ii  Kennedy,  11  L.  C.  K.  458,  Q.  B.  1859. 

VIII.    E.^E.MPTIOXS    OF. 

]G8.  A  defendant  called  as  a  witness  in  an 
action  qui  tarn  nuiy  object  to  answer  the  (pies- 
tions  put  to  him  on  the  ground  that  any  answer 
he  could  give  would  have  a  direct  tendency  to 
criminate  him.  Burton  v.  I'owki  et  at.,  17 
L.  C.  J.  379,  S.  C.  H.  18G7. 

X.  May  Rkfer  to  Depositions  Given  by 
TiiEM  IN  Previous  Cases. 

lf)9.  Tlie  deposition  of  a  witness  in  a  former 
case  may  be  used  or  read  by  him  ufxin  a  .'sub- 
sequent examination,  though  in  a  ditlerent  pro- 
ceeding, to  refresh  his  memorv.  The  Citu  Bank 
V.  Cole  &  The  City  Bank  &  BuHwell,  2  L'.  C.  K. 
IG,  S.  C.  1851. 


teml  to  criminate  him.    Dixon  ezp.,  2  K  ('.  •>'ii 
Q.  B.  1872. 

XIII.  Pkotbction  op. 

171.  Writs  of  protection  will  he  isRued  upo,,, 
cause  shown  to  protect  a  witness  Irnm  arr(-.t  oi, 
civil  process,  such   protecticn   to  he  within  ih, 
discretion  of  the  court.     Miller  v.  .S'Atiic  rl  nl 
15  L.  C.J.  218,  S.  C.  1871. 

XIV.  Remuneration  of. 

175.  The  attorney  ad  litem  is  not  respoll^■il,l^ 
lor  the    indemnity  due   to   the   witnes>f> 
moned  by    him    at   the   recpiest   ol    his   client. 
Laroche  v.   HoH  et  al.,  3  L.  C.  R.  109,  C  C 
1853. 

17G.  The  rinht  of  the  witness  is  to  he  taxed 
ill  the  court  in  which  he  is  examineil,  and  init  i... 
bring  an  action  in  another  court  on  a  i/i("/i,';;n, 
//)e/'»)7,  for  attendance  and  loss  of  time  u- -iioK 
witness.  Gorritv.  The  Mayor,  A'C,  nf  Muntnai 
8  L.  C.  K.  230,  S.  C.  1858. 

XV.  Rights  of,  for  Costs. 

177.  A  witness  cannot  maintain  an  ftrtimi  lor 
the  amount  of  his  taxation,  his  proper  CMurji- 
being  by  writ  of  execution  against  the  ellkis  ut 
the  parly  who  summoned  him,  under  the  stiitulo. 
22  Vic,  cap.  6,  sec  9.  Veilleux  v.  liijan,  J 
L.  C.  R.  G,  C.  C.  1868. 

XV'I.  RuLK  Against  for  Contempt. 

178.  A  rule  for  contrainte  par  curps  will  not 
be  granted  against  u  witness  for  noii-atieii'lfiiiCv. 
if  tlie  witness  has  been  Buinmoned  by  the  -aiiie 
subpiAina  to  attend  on  three  ditlerent  duv-, 
unless  such  default  during  the  three  day^  Ijc 
recorded.  Guay  v.  Beijin,  15  L.  C.  K.  2U;i,  S. 
C.  18G4. 

XV'II.  Taxation  of. 


XI.  Presumptions  in  Regard  to. 

170.  A  witness'  knowledge  of  the  law  enabling 
him  to  decline  answering  questions  is  alwavs 
presumed.  Keyinu  v.  Coote,  18  L.  C.  J.  103, 
P.  C.  1873. 

171.  And  the  statute  11  &  12  Vic  cap.  42, 
sec.  18,  reijuinng  magistrates  to  caution  the 
accused  with  respect  to  statements  lie  may 
make  in  answer  to  the  charge,  is  not  applicable 
to  witnesses  wdien  asked  questions  tending  to 
criminate  them.    lb. 

XJI.  Privilege  of. 

172.  In  an  action  of  damages  for  slander  aris- 
ing ou!  of  words  uttered  bv  the  dei'endant  as  a 
witness  in  a  cause— //cW,  that  he  was  not  liable 
to  such  action  under  such  circumstances. 
Jiochon  v.  Fraser,  3  L.  C  R.  87,  S.  C.  1851. 

173.  A  witness  summoned  before  the  tire 
commissioner,  on  suspicion  of  incendiarism, 
may  refuse  to  answer  any  questions  which  will 


179.  On  a  motion  to  revise  the  taxation  of 
certain  witnesses — Held,  that  the  taxatiuu  of 
witnesses  cannot  be  subseauently  revised  by  the 
court.  3'Ae  Grand  Trunk  Bailwui/  Cuiii'jmij 
V.  Webster,  1  L.  C.  J.  251,  S.  C.  1857. 

180.  Where  the  evidence  showed  thai  tlie 
suit  had  been  maliciously  instigated  by  one  uf 
the  witnesses,  the  taxation  of  such  witiie>^?  ";i< 
struck  oft'.  Lighihall  v.  Walker,  2  L.  CL.J. 
43,  S.  C.  18GG. 

181.  Held,  that  anyone  in  public  employ  is 
entitled  to  be  taxed  as  a  witness,  and  if  lie  lea 
professional  man  he  must  be  taxed  at  the  rate 
which  the  tarifl'  allows  to  practisiiii'  iiiemlitTs 
of  his  profession.  Jiochetle  v.  lovjimi.  1 
L.  C.  L.  J.  184,  C.  C.  18GG. 

182.  In  virtue  of  the  provisions  of  C  S.  L.  C. 
cap.  83,  sec.  153,  a  witness  has  a  right  to  a 
writ  of  sai.'iie  arrSt  for  the  amount  for  which  he 
is  taxed.  De  Beaumont  v.  Papineau  k  Gm- 
thier  <k  Pratt,  11  L.  C.  J.  49,  S.  C.  1806. 

XIX.  Where  Examined. 

183.  When  tlie  cost  of  bringing  a  witness 
from  Upper  Canada  is  not  greater  iLaii  tbe  es 
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inate  him.     Bixou  exp.,  2  H.C.  23) 


OTECTION   OF. 

s  of  protection  will  he  ipoiicci  iif^,',, 
)  to  protect  u  witiieHS  Iroin  urrt-i  ,,,[ 
S  siioli    prott'ctifii   to   lii'witliiii  til, 
the  court.     MUkr  v.  Slmw  vi  ui 
!lb,S.  C.  1H71. 

ll'NERATIOX    OF, 

attorney  ad  litem  is  not  respon^iKlf 
'uiiiily  due  to  tlie  witnesses  -iim- 
iliii  at  tlie  re<|iU'st  ot'  iiis  (;li(.„| 
J  loll  et  III-,  3  L,  C.  R.  lU'J,  C.c' 

riniit  of  tiie  witness  is  to  Iro  U\\t,\ 
in  which  he  is  exaniineil,  aiiil  ii^i  i,,, 
tion  ill  uiiother  court  on  ii  fjidnifimi 
itoniiance  anil  loss  of  tune  as  >iiu|, 
<-i-it  V.  Tilt  Mai/or,  dr.,  uf'Muutreal 
i«,  S.  C.  1858. 

Ts  OF,  FOR  Costs. 

tness  cannot  maintain  an  action  tor 
of  i)iH  taxation,  liis  proper  course 
t  of  execution  against  the  etlects  of 
osunimoned  iiini,  under  the  stiitiito. 
).  5,  sec.  y.  Veilltux  v.  /ii/an, .' 
.  C.  18U8. 

K  Against  for  Co\tempt. 

e  for  conirainic  par  curps  will  not 
.'ainst  a  witness  for  non-atlen'lnijcf. 
s  lias  been  Buninioned  by  the  same 
attend  on  three  dirterenl  tlav-, 
default  during  the  three  days'lit- 
'uai/  V.  Beijin,  15  L.  C.  li.  2UH,  S. 


CATION  OF- 

motion  to  revise  the  taxation  i.f 
iifaen—IIelJ,  that  the  taxaiiuu  uf 
inot  be  subseauently  revised  b_v  ihe 
Grand   Triiiiic  liailwai/  Cuiiiii'iiiij 

L.C.J.  251,  S.  C.  1857. 
;  tiie  evidence  showed  tiial  tlie 
n  maliciously  instigated  by  uin-  uf 
,  the  taxation  of  such  witness  was 
Light/tall  v.  Walka;  2  L.  C.L.J. 
!. 
that  any  one  in  public  employ  is 

taxed  as  a  witness,  and  if  lie  be  a 
nan  he  ni  u.st  be  taxed  at  tlie  rale 
riti'  allows  to  practisiii''  mciiiiicrs 
?88ion.  Jiochettt  v.  iunjutf.  2 
14,  C.  C.  18f;6. 

ue  of  the  provisions  of  C  S.  L.  C. 
153,  a  witness  lias  a  right  to  a 
irrit  for  the  amount  for  which  he  j 
Beaumont  v.  Papineaa  &  dm-  I 

11  L.  C.  J.  49,  S.  C.  18G6. 

IE  Examined. 

tlie   cost   of  bringing  a  witness 
anadu  is  not  greater  than  the  ex 
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mg  Ins  ev.-ience  may  br^g  the  witness  to  c2u 
an.l  Ins  trHvellinK  exjienses  will    be  allowed 
Brum,  V.  Gu./!/,  1^  L.C.ll.  41;),  S.C.  18C2 


XX.  When  in  Defal'lt. 


IM.  Ill  order  to  hold  a  witness  (br  default  for 
non-appearance  it  ,s  necessary  to  ofier  hun  Ids 
expenses  goiuf,' and  returning.     J'a„h/ y    /,, 
cire, ;)  H.  L.  -M,  S.C.  1871  ;  24U  C.C.r' 

XXII.    W'lTIIDHAWAI,    OK. 

18,5.  In  a  case  in  nj)peal    from    a  judgment 
J.-niis,-ing    an    exception    to   the  form-y/,-/ 
uitnului.tha-  an  order   that  all  the  witness,..' 
wHi.iraw  from  tlie   court  room  except  the  one 
.iml.re.xam, nation  is  not  denmmiuble  of  strict 

itnoi   '"^  '■■  ^""''^''""-•.  Ji  L.  V.H.m, 


WOMEN. 

I.  Imi'Risonment  of,  see  IMPlil^  ■  'fFNT 

II.  I'UKsr.MKi)    TO      Know    thi.-         '^^'"■■ 
IGXOKAxVCE  of  the  Law  '    '"' 


WRITS.  i33g 

^^^Contrainle  par    Corps,    see    IMPRISON. 

Ejectment,  107. 

Ln-iir,  198-200. 

Kxtnitinn,  .w  EXKCL'TIOV 

^l"rt  Farias,  m,  202. 

//"hrasVorpu.,,  s,;:  HAliKA,S  C()»Pr'c 

']';'»'l<'»ins,  .me  M.\NDAMrs 
/".v.v..v.sv<«,,  205-207. 
'  rir<iijatir,',  20S. 
J'rtihilnlio,,^  209, 
I'rotcr/ifjii,  210,  211 

V""  iVarranto,  ..,.,  QUO   WVR'i  \VTn 
'\'  I  re  Faciu.^,  212.  "•'^«..tAMO. 

''^ii>ii»iiiii.\;  21. '{-223 
\.""!'^'">ii  Fxp<.i,a.i,22t    ■'•)5 

Vll.  To  Wiiu.M  IssiKi),  220. 
'■  Ar.iA.s. 


WOOD. 

I.  KiuiiT  to  Cut,  see  SERVITUDES. 


WOODS. 

^h^DA.MAGE8  FOR  SETTING  Fire  TO,  see  DAM- 
WOODEN  BUILDINGS. 

1.  Erection    of,   see   MUNICTPA  r    rnu 
POKAT10x\S,  By-Laws.  ^"^^■ 

W0RK3IEN. 

^L  Action  bv,  for  Injcrv,  see  DAMAGES, 

TMtTUKSr&c.°''    '''  BUILDERS,  CON- 

WRITS. 

I.  Ai.Lvs,  186,  187. 

II.  Alteration  of,  188. 

III.  Amendment  of,  189,  190. 
n.  tEirriFicATioN  of  Copies,  191 
\.  Defects  in,  192. 
VI.  Op. 

Appeal,  193,  194. 
Attachment,  195. 
(Capias,  190. 

'  '-^  wSaS  o^hlji^i^^^^f't^  examination 


"■us  said  to  be  of  the  20      mI'  '■'"l'l'l<*'"ed  of 

winch  he  was  aft^Aval^/s ':,;;:;,  ;:'t.^-i''' - 

chambers  to  aflix  full   stan  i  "   *■''"'?''  '" 

t'pn,  and  the  respo  de  iT  n  .  I  •'"''  '"  "^'>c- 
I'l^u  on  the  ground  1  .?,  h^T'  '"  ''^J^'"'  '!'« 
•l'''''^v,aiultll.Xs  "1  'l  !''■''  "■'■''  '"■''-  ^ 
!■•'''>  that  althoi.gl  ].e  or!  nw  ^''■f"''-^'"''  ""-' 
Iit.v,  the  words  «'a  ias  wnf^'  ''■"  '"''"'  **  '"il- 

■■'^'•ely  .-t.rplusag  ',  a  d  the  "  ^'', ■ '^'="'"'  "'^'•^ 
missed,  ncrnier  i  r;-  ""'."'ution  was  di.s- 
Q.1J.J874  ^  (^uimond,  1«  L.  C.  J.  209. 

•  ^^Z'.  f^'.' '^'ius  writ  of /? /a  (7^ /,„.,.,.„  . 
1?  "Inch  judgment  was 4doS'  /''';,  "Vv  ''''' 
(oyxn,  cannot  legally  besiVi  ei  ,  i  '"'  ^"■''"" 
tury  of  the  Superior  Con  V  1^^  '/'^  Pfothono- 
V.  Premonf  etnx  I'  rn.,!}'  /  -^{'"■''"""''/  'd  al. 
S.C.R.  187-1     '"'■  '^^"i/"^'  «<  "'•.  18  L.C.J.  295, 

II.  Alteration. 

o.'-/£f'^S2l<lt;^''"-"'^ofawnt 
fl.entr  hr.s  comiie  cai  L  exe  '  J'"  '  f'^  "'« 
l^y  publishing  his  proceed  n"^'"  ''^"'^'  "'"' 

["ial,an,iairsuch'XeSon'^^^^^^^^ 
be  .set  a,s,de  without  the  nece"siu   ,f"f''  "'"  "'''l 
t; on  en  faux.     Duches,J^lt  a     1  7/»-°'-.p- 
I  K'Mie,  1 7  L.C.J.  82,  S.C.  1873       '       "^   ^ 

in.    A.ME.VDMEXT  OF. 

189.  The  defendant  by  his  com-  «f  <i 
was  summoned  to  anne/r  n    .1    '^^?.  ?'^  "'^  "■•"" 
1800,  instead  of  186^,?,     1  b^"'  ^'  ^'^P''''' 
exception  to  the  for.u  J  j) ./  '     '  ^^  f {"'•Ptoo- 
not  hav  iig  been  iirniwl,.  i  "'^  <'efendant 

!>"'!  no  ix^wero  Sii{i„^  ''"''^''''''.  ^'/e  court 
till  to  a,'ne„.l  hj  l^t%uK''T  "''  P'"'"" 
L.C.R.  23.  S.C.  1861  ,  118  uc  P    """^''"'  ''^ 

and  PvisannlJifv.Ji  •  I      ^'^"  O' summons 

without  th'^VoreiuStTiStendi'^t^  "'ITV"''' 
sucii  case  it  is  not  necesearv' tn  ,.'!  'i  "^  '^'*''" 
against  the  plaintil^'s  S  rlT^^  '"  ■(r'= 
naude,  2L.  C.  R  iin  "" '"/.,. y'^^''':6'«  v.  Pate- 


^«a«c/.,2L.t:R:uo,s:^:i85JX^^.£ 
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WRITS. 


WRITS. 


l:;i^- 


,!r^    >-i: 


!  ^  •  r 


i|»|i 


V  .  Ckrtification  or  Copied. 

1111.  ('opk's  if  wi'itMoru|i|iciil  iimv  1)1' ccrti/icil 
liv  till' nilurrif  VH  ad  litem.  Mnirtxnii  ct  iil.  v. 
J)ainb(m>!/M  el  ill.,  11  L.C.J.  VM\,  U.li.  lsi;7. 

V.  Ukkkcts  in.  i 

l'J2.  Ill  an  action  hy  aHpanuin  a/:iiiiii-t  u  liui'j.'0 
for  lii^  uagcK — Ifcid,  that  ailrfcct  In  tlic  -uin-  | 
rnoll^',  wliitli  t-ft  forlli  lliat  the  barj;!'  \va.><  i( jiin-  t 
tercii  In  the  I'rovint'P  of  CaiuKJu,  wu.i  iiiiicil  liy  ' 
tlu' convliillon,  wliioii  staliil  that  tlic  lui'tli'  \\i\f\ 
ilnly  ifj;iHtt'i'i>il  In  Lower  Canada.  J-Jxii.  Hdr- 
,ier,  11  L.C.H.  115,  8.C.  IbOO. 

VI,  Uk. 


(•    J.    12,  Q.n.  1872; 
-A 


11)3.  J/iproL—A  writ  of  apponl  need  not  h^' i 
ligned  liv  tlif  aj)p('lliiiit'n  attorney.  Jiain'  v  ' 
thiiick,  "a;  L.  C.  J.  252,  Q.  B.  1872;  1121  | 
J.C.P.  i 


!■ 

C 

191.  A  jiiilgcof  the  Conn  of  Qupcn's  Bi-ncli 
haH  jKJwtr  in  cliainlnTH  to  clidrien  tlip  delay  on 
till'  return  of  a  writ  of  appeal.  J'/ii/li'ii.i  it 
Sulhnlauil,  19  L.  C.  J.  13.1,  Q.B.  1875;  1121 
C.C.P. 

195.  Attachment.— The  fonn.M  of  a  writ  of 
attadiineiit,  like  tlione  of  a  writ  of  execution,  are 
rigorouf',  andiniiHt  lie  utrictly  olwerveil,  on  pain 
ot  nullilv.  liriinnard  \'.  Tnrqeoii,  5  K.  L.  121, 
S.C.  1873;  8<;7  A;8t)8  C.C.F. 

190.  Ciifiid.i.—A.  writ  ol  capias  <<igned  "  F.  H. 
Marcliand,  clerk  of  the  Circuit  Court,"  aite.-ted 
with  the  seal  of  the  Circuit  Court,'' St.  .lohn's, 
retiirnahle  Into  tiie  Superior  Court,  and  head- 
ed in  the  ir.argiii  In  the  Superior  Court,  is  irregu- 
lar, as  such  writ  is  not  a  writ  in  the  Superior 
Court,  as  reqiiireU  bv  the  Judicature  Act. 
Uitchcock  V.  Meiiis.  6  t.  C.  R.  175,  S.C.  186(). 

197.  .^Vc/wt'«/.— A  writ  of  ejectment  need  not 
be  specially  styled  such,  and  an  order  to  apjjear 
on  tlie  return  3ay  is  sufficient,  witiiout  say'.ng 
"  at  noon  "  on  that  day.  The  Fraser  Instittite 
V.  Moore  et  al,  19  L.CJ.  133,  S.C.  1875. 

198.  Eiror.—lh^  proceedings  on  a  rule  for 
contempt  on  tlie  Crown  side  of  the  Court  of 
Queen's  Bench  do  not  constitute  a  criminal  case, 
and  therefore  a  writ  of  error  does  uot  lie  with 
respect  to  a  judgment  rendered  on  such  rule. 
Rammy  ii  Kegiiia,  11  L.CJ.  168,  Q.B.  1867; 
C.  32  k  33  Vic.  cap.  29,  sec  80. 

199.  A  writ  of  error  is  illegal  where  it  is 
allowed  and  signed  by  the  Crown  prosecutor  in 
the  name  of  the  attorney-general,  instead  of  the 
attorney-general  himself.  Ihinlop  &  The  Queen, 
11  L.  C.  J.  271  &  3  C.  L.  J.  57,  Q.B.  1867. 

200.  The  Court  of  Queen's  Bench  cannot 
grant  a  writ  of  error  in  criminal  cases  without 
the  fiat  of  the  attorney-general.  Norman  & 
Reg^a,  13  L.  C.  J.  266,  Q.B.  1869;  1114 
C.  C.  P. 

201.  Fieri  Fanas.— Where  a  writ  o( fieri  facias 
de  terris  has  issued  out  of  the  Circuit  Court,  and 
the  proceedings  have  been  discontinued,  the 
alias  writ  must  be  issued  out  of  ihe  B«jne  court. 
Macdonald  et  al.  v.  Fremont  et  ux.  &  Lague  et 
tir.,  6  R.  L.  390  &  18  L.CJ.  296,  S.C.  1874. 

202.  An  order  to  the  sheriff  to  suspend  all 
prCOeediugK  Oii    a    writ    of  JicriJ'uriui  de  terris 

causes  the  writ  to  lapse.    Manger  et  vir.  &  Sey- 


' "'  ,v 


moiir  et  III,,  IC  L. 
Iseij.  C.C.F. 

203.  liijiiiietion.—A.    writ  ol    iiijuiict;i.|,  „.,,^ 
he  iHsiicd  y)(»(/t'/(/(?  lite.     I)ui)ri\i'.    l/uiiiill," 
llev.de  Leg.  138,  K.B.  isKi. 

204.  A  writ  ot  iiijiiiiction  is  s\  nonym,,,,, 
with  a  writ  of  iiianduinu.-,  and  siil'ijcii  'i,,'tl,f 
siiiiic  jiroccdiirc.  Uniiii/niiiii  k  The  .lA.,i/,,„i 
.\lirtheni    CulollizillinH    Ji'llilu'lll/    Coiillr   .u    in 

L.  C.  J.  ,07,  Q.H.  187,-, ;  1U22  e/.sV<y.  C.  C.  1' 

205.  /'(),v,>«',v.v/«(/i.— Where  the  widow  ,,f  „,, 
dt'feiidant,  whose  property  hiul  licen  m.M  I,vi|j 
sherltl',  rffiiM'il  to  leave  i"t,  or  to  ijI,cv  ili.MUf. 
rant  of  the  sherill'  to  tiiat  end,  aiiii  a  wi-u  ,.i  i,,, 
sesslun  was  lakrii  in  favor  of  liic  adjinluiii.v.v 
it  was  declared  ali.>-olute.  Lrici.i  v.  OX,  i;/\  'ij'! 
brook,  1  L.  C.  J.  15,  S.C.  1,S5() ;  712  C.l'.l' 

206.  A  writ  of  possession  in  cases  uf  ..|i,.r,|i 
sales  cannot  he  issued  against  a  per-<,ii  mm 
paicv  to  the  cause,  and  such  person,  if  fxic!', 
uniler  such  writ,  may  proceed  hy  p,,.-(-v 
action,  and  claim  dama>.'<'s.  Detendentiir^t 
lioiidreiiii,  9  L.C.K.  201,  Q.B.  l.'^57. 

207.  A  writ  ot  [kism^  -^ion  will  not  lie  lit  ijif 
instance  of  an  adjudiciitaire  of  the  luiilivjlftl 
half  of  an  immoveable  property,  wheri'  it  apitari 
thai  the  properly  is  indivisible,  anil  tijewii" 
in  the  ixLs.session  of  the  proprietor  of  tlif  oilur 
undivided  half,  the  proiicr  reinodv  heinir 
llcitation.  Mclilain  \\  Jliilt  ic  Bosieell  ,t'i 
A/-VM12L.C.R.  102,  S.C.  18(52. 

2U8.  J'rerogiilife.—ln  a  proceediiiL'  in  il,^ 
nature  of  a  writ  of  pvrogotive  again.-i  iL,.  ,je. 
lendant,    as  wronjrliii.y    holding    the    utlici' 

chiircli  wardin Jhld,  that  by  the  sialiilf 

Vic.  cap.  -Il,  the  Ibrmalities  reipiireil  hv  |J 
English  law  in  matters  relating  to  writ.-i,'l  i,)v| 
rogative,  and  to  the  protection,  etc.,  ofcur|«.ira[(| 
rights,  hiiK  been  done  awav  with.  Crelia.sfii  vl 
Peloquiii,  1  L.  C.  K.  247,  S.C,  1851. 

209.  l^ohibilion. — A  municipal  bodv  h.i- ilj 
right  to  issue  warrants  tor  the  nuynunt  i<U-iiA 
as  an  inferior  tribunal  to  which  writs  ot|roi!if 
bition  will  lie  when  it  has  exceeded  its  jiiri- 
tion,  but  an  allegation  that  the  corpurniiii, ]( 
indebted  to  the  petitioner  in  a  greater  iiiiii.i!ii| 
than  that  for  which  the  seizure  is.-ued,  ami  ii,al 
his  indebtedness  is  in  tact  thereby  conipcn-ai,/ 
and  extinguished,  is  not  a  groumf  iijion  wWx'A 
writ  of  prohibition  will  issue,  it  lieing  necc-arj 
that  an  excess  of  jurisdiction  be  appaicnt  iii  ilJ 
face  of  the  proceedings  tosupnort  a  writ  ul'iii; 
kind.  Armstong  exp.,\  R.  L.  48,  S.C'.;liio| 
C.C.P. 

210.  P)-otection. — A  writ  of  protectitni  wiii 
issued  upon  cause  shown  to  protect  a  wiiiiesi 
I'roni  arrest  under  civil  process    Miller  v,  Al 
e<a;,15L.C.J.  218,  S.C.  1871. 

211.  And  such  protection  will  be  for  ,i  n a'o^ 
able  time,  to  be  decided  by  the  court,    lb. 

212.  Scire  Facias, — Writs  oi  scire  Jacim 
cancel  letters  patent  only  issue  at  the  suit  oiil 
Crown.  Faradis  exp.,  7  L.CJ.  1.30,  S.C 
1854- 

213  Summons. — On  an  exception  to  the  fed 
—Held,  that  a  writ  of  eummous  reqiilrini;  i| 
defendant  to  appear  before  "our  jiidgenfo 
said  Superior  Court."  is  bad,  as  the  siirainti 
should  be  to  appear  before  a  court,  ami  Wn  l| 
fore  a  judge  of  the  court.  MacFarlave  v.  Ms 
dernier s  &  Delesderniers ,  4  L.  C.  R.  25;  s. ! 
1863. 


WRITS. 

IC  L.   V    J.   42,  Q.n.  If^ri: 
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iiiiiiii,it.—A  writ  ol    injuiiii;,  i,  , 
iiidlciite  till-.     Diipriv.  Jftiiii.li. 
H.  KW,  KM.  ISKI. 
writ    <j|    iiijiiiictioii     iM    Hvii(.iin,|, 
<if  inaiHluiiiiiH,  mill    ful'.jcci  V,, 
■■I lire.     /I('in;i„iiiii  iV:    '/'/(('■   .!/,,„/, 
Ccliiiiiziilidii  lidilwiiii    Ciiiii/i'  .,'. 
.  Q.H.  !><■,■);  Wl'l  c/.vVf/.  C.  ('  1' 
(.v('.v,v/ry/i,— WIktc     the   widuw  i.f 
wliuHf  pnipcrlv  luul  licfn  foM  |,v 
iiM'il  to   leave  i"t,  uy   u,  uliey  lii,.  u 
slierilMi)  tiiiil  eiiil,  ami  a  writ . 


tl.' 


""  '■*, 


Olllf'l 
'flllL'    livf 


1  ■        .  ■  --•      'I''' 

s  lalicii  III  faviir  of  the  uiIJii.Im  „i;, , 
ireil  aliMiliite.  LiXfiK  v.  <)'\,i;i\  ij, 
.  C.  J.  15,  8.C.  iHSti;  7l;i  (MM' 
vrit  of  pofsesiHiun  in  easew  of  .-licriil' 
jt  ijf  iHsiied  a^ainut  a  person  i,,,, , 
,e  eaiiHe,  and  .siu;l)  Jierson,  if  e.xi.c!:,, 
Ii  writ,  may  proceed  liv  pi .-.,•.*!  rt 
I    claim  daiiiat'cs.     /><•/('.«/,•, ■„„|., 

9  L.C.H.  2U1,Q.U.  1W-. 
iTit  ot  |Ki^«k  ■ijiiii  will  nut  lie  m  i|,f| 
f  an  adjtidientaire  of  llie  iimlivi.lej 
liiiiiuvealile  property,  where  it  a|ii.tarii 
roperty  is  iiidivisil.le,  and  llKMvii„|e| 
eswion  iif  the  proprietor  of  i' 
half,    the   proiier    reniedv   I 

Mclitaiii  v.JhillA:  lioswiH  ,t„i 
L.C.  R.  102,  S.C.  l8(;2. 
erot/alifi'.—ln  a  proceeding'  in  i 
I  writ  of  priTOfiative  againM  ti„. , 
s  wronaliii.y  lioldiiif,'  the  ulliti' 
nien Jh/(l,  that  l.y  the  >-liiiiil.- 

1,  the  Ibrnialities  mpiired  l,v  i 
IV  in  malterw  relating;  to  wiit-i.'i  ,, 
ml  to  the  protection,  etc.,  (irenr|„,ra!, 

been  done  away  with.     Crilmssns 
1  L.C.K.  247,  S.C,  1851. 
ihibition. — A  municipal  lindvlm." 
!ue  warruntH  for  the  paynieni  niiasd 
i(ir  triliiinal  to  which  writ.s  ofproiiij 

lie  when  it  han  exceeded  il.-^  jiin- 
fin  allefration  that  the  corpdralidiin 
)  the  petitioner  in  a  jirealer  aiiiuii 
ur  whicli  the  peiziire  i.i.-ued,  aihl  li.ai 
idness  ia  in  fact  thereby  coniptn,-ai«l 
ninhed,  is  not  a  grounif  njiun  \s\\x\\ 
hibition  will  is.mie,  it  beiiij:  iiC(;(.--ar[ 
;es8  of  jtiriH<liction  be  appaicnl  iaa\\ 

proceedings  tOHupoort  a  writ  ufilial 


nuitony  tip.,  1 


48,  S.C. 


itection. — A  writ  of  protection  wiil 
n  cause  shown  to  protect  a  wiineJ 
t  under  civil  process    Miller  v.  ^m 
C.J.  218,  S.C.  1871. 
d  .such  protection  will  bo  for  a  rt a-o]| 
to  be  decided  by  the  court,    lb, 
re  Facias. — Writs  of  scire  Jacim 
?r8  patent  only  issue  at  the  siiitoiiM 
'aradis  exp.,  7  L.  C.  J.  UO,  S.C 

nmons. — On  an  exception  to  the  fori 
at  a  writ  of  summons  requiring  in 
to  appear  before  "our  judges  i(o 
ior  Court."  is  bad,  ae   tlic  Piiimiiul 
to  appear  before  a  court,  ami  iini 
e  of  tlie  court.  MacFarlave  v.  Mfi 

JJClvSucTTilcTS t  4  jj.    C  It.  41/) 
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.1.  iH  tace    lieariii;;   evi,|er„p    ,,(■ 

I ■,■,■•""/   ''";",'    ''"■,  ^I'l'-'iior    Court 
I  "'■;/''.'/,  1  L.  C.  U,  :'S,  S.C   Is  VI 

:l...  -A  writ  under  the  i.en.sur  and   LeH.ee  Ae. 
|*imin..,Mii,^'  a  defendant  to  appear  bef  „v  ->  ,, 

;N.iore  c.f  .he  ,ji,dgeH,V.ron/^ii,,"r       Court tr 
:.,i«er  Canada,  „,  the  district  ,.f  .<Iontre  i       ,  , 

,.     0.    'l;;:^'onr.  hoi.M,  wherein  I   e',,,,';: 

|,H     I    Hi.tingsMonr  said  court,"  is  ,  ,   ''£ 


Cii.tt/i'   V, 


>'•  place 


slloii 


Id  be  returned  before  the  .S 

<!   I-.  ('.  II.  is 


iipe- 


^■!ino,beaddreH;,T!' I  ;,,,;!'•''';;'''?' ' 

'i;Sia'S!:;st:;.i;;s:n,,;:;ji-'-'.n, ..,.« 

"'"'.""  l'-.<-esm-o„  of  ,  ,  i  '  T  '  '"'"■'^'.^''.'■e  10 
::^l':red  t,e(;,re  .lie  ,^,?:^S//77' "f  "''''''' 
p"|H'nor  (Joiir,  wa.  injr,  ■    y    '~/f ''/'  "',"'  ""- 

•'^--'''</.,l:M.(^J.,,;,J:'^'■^f'''''•^v■. 

riiifi/tttiii  .,«..    ..  '  ....    '  »*^o/. 

i'laintilf 


mtli  »rit 

riTt'eiirt.     (rna,/\'''/iro,r]l 
(J,  B.  I8jU, 
21(i.  A  vvrit  of  summons  as  well  as  a  decl'ir.i 

l',:r'"'Y  '"■."""■'"lo'i.  n.  Hank  o/  ;^; '; 

,  217.  Where  an    exception    to  the    .■  .        ,■     I  ''"'  '-^'"■■'  "  writ  of  e v      '  iT        ■'''  "   l''""'""'" 
Uef  summons  wa.  til 'l  on  ?h      m.  l',    1  ,"    ?    ""'  •-\"  -^"bstumio  ,  ;'  "n',' f'"''  ,"-  «"'•"■ 

iifiMendant  wa.s  si.m,noii<.d  •'      h,:  """  '  "'""'''  '"  ""'  -lieriilwhi  ,     , .  '"«'"■<•"  |.re- 

too  (he  judges  of    o   ,   S  ,„e    ,  "'''"■'"■  '  ■^"""'^"  "■'e  uii  le    s,.  1,         "  "- l'"'^  "^  ""-^  ■^"l'- 

m.l  of  hefoa.  Hu.  court 'L,;    r  ,^' Z'r  '■'•  I ''"■  ■^'•^'•''■' ^n^ 
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